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127.  Proceedings  on  the  Habeas  Corpus,  brought  by  Sir  Thomas 
Darnel,  Sir  John  Corbet,  Sir  Walter  Earl,  Sir  John  Hevcning- 
ham,  and  Sir  Edmund  Hampden,  at  the  KingVbench,  in  West- 
minster-hall:  3  Charles  1.  a.  n.  1627:  Together  with  the 
Proceedings  in  Parliament,  relating  to  the  Liberty  of  the 
Subject  :  a.  d.  1628  and  1629. 


jThE  king  having  deprived  himself  of  the  pros- 
pect of  all  parliamentary  Aids,  by  dissolving 
the  parliament,  and  yet  resolving  to  prosecute 
the  war;  it  was  necessary  to  project  all  pos- 
MbJe  ways  and  means  of  raising  money ;  to 
v\  hich  end  letters  were  sent  to  the  Lords  Lieu- 
reiiauts  of  the  counties,  to  return  the  names  of 
the  persons  of  ability,  and  what  sums  they  could 
spare;  and  the  Comptroller,  of  the  king's 
^Honsehold  issued  forth  letters  in  the  king's 
Dame,  under  the  privy  se^,  to  several  persons 
returned  for  the  Loao-rooney;  some  were-  as- 
sc?ssed  20/.  some  15,  and'  others  10/.  and  Com- 
missioners were  appointed  with  private  instruc- 
^ns  how  to  behave  themselves  in  this  affair, 
and  divers  lords  of  the  council  were  appointed 
to  repair  into  their  counties  to  advance  the 
Lfjan  '.  Collectors  were  also  appointed  to  pay 
into   the  exchequer  the  sums  received,  and  to 

•  **  Sir  Ilandolf  Crew  shewing  no  zeal  for 
the  advancement  of  the  Loan  was  then  removed 
froin  hb  place  of  Lord  Chief- Justice,  and  sir 
Nicholas  Hyde  succeeded  in  his  room:  a  per- 
son who,  for  his  parts  and  abilities,  was  thought 
worthy  of  that  preferment;  yet  nevertheless 
came  to  the  same  with  a  prtjudice,  comin*;  in 
the  place  of  one  so  well-beloved  and  so  sud- 
denly removed."  1  Rush  worth,  4^20. — Croke 
(^Charles)  p.  52.  "  Mem.  upon  Friday  the  lOth 
of  Nov.  sir  Randolf  Crew,  Chief  Jublice  of  the 
King's  Bench,  was  discharged  of  that  place,  by 
writ  under  the  great  seal,  for  some  cause  of  dis* 
pleasure  conceived  against  him;  but  for  what, 
was  not  generally  known." 

VOL.   Ill, 


return  the  names  of  such  as  refused,  or  dis- 
covered a  disposition  to  delay  the  payment  of 
the  sums  imposed.  This  assessment  of  the 
general 'Loan  did  not  pass  currently  with  the 
people,  for  divers  persons  refused  to  subscribe 
or  lend  at  the  rate  proposed;  the  non-sub- 
scribers of  high  rank  in  all  counties  were  bound 
over  by  recognizances  to  tender  their  appear- 
ance at  the  Council-board,  and  perfonned  th« 
same  accordingly,  aud  divers  of  them  committed 
to  prison:  which  caused  great  murmuring 
But  amongst  those  many  gentlemen  who  were 
imprisoned  throughout  England,  for  refuning 
to  lend  upon  the  Commission  of  Loans,  only* 
five  of  them  brought  th'eir  Habeas  Corpus,  viz. 
sir  Thomas  Darnel,  sir  John  Corbet,  sir  Wiilter 
Earl,  sir  John  Heveningham,  and  sir  Edmund 
Hampden. 

ARGUMENTS 
UPON  THE  HABEAS  CORPUS. 

Sir  Thomas  Daknel  his  case,  Mich.  3  Caroli. 

Banco  Regis. 

Sir  Thomas  Darnel,  baronet,  being  imprison- 
ed in  the  Fleet,  by  virtue  of  a  warrant  signed 
by  the  king's  Attorney  General,  upon  tiie  3rd 
of  November,  by  serjeant  Bramston,  his  as- 
signed council,  moved  the  justices  of  the  King's 
Bench  to  grant  him  a  Writ  of  Habeas  Corpus 
cum  causa ;  directed  to  the  Warden  of  the  Fleet, 
to  shew  that  court  the  cause  of  his  imprison- 
ment, that  thereupon  they  might  determine 
whether  his  restraint  were  legal  or  illegal;  and 
it  was  granted  by  the  court  returnable  Thursday 
following  the  8th  of  November. 
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On  Thursday,  sir  Thomas  Darnel  expected 
that  his  Writ  should  be  returned,  hut  it  was 
delayed ;  and  it  was  moved  that  the  return 
should  be  on  Saturday,  the  10th  of  November, 
>nhich  made  sir  Thoina€  the  more  remiss  in 
8uin(r  out  an  Alias  upon  his  Habeas  CorpU5. 

Oil  Saturday  ihe  Writ  was  not  returned,  and 
thereupon  tlie  king*»  Attorney  Gejieral  gave 
order  for  an  alias  upon  the  Habeas  Corpus  for 
sir  Thomas  Darnel,  returnable  upon  Thursday 
niorninj;  the  15th  of  Nov. ;  by  virtue  of  which 
Writ,  the  warden  of  the  Fleet  brings  sir  Thomas 
Darnel  to  the  King*s  Bench,  and  returneth  as 
foUoweth : 


ExecuUo  islius  Brevispftcet  in  quadSm  schedula 
annexat*  huic  brer^i. 

\  The  return  was  this  : 

'  Ejro  Henricos  Liloe  miles  guard ianus  prisonae 

*  douiini  rctiis  de  le  Fleet  serenissimo  domino 

*  regi   certitico  quod  die'.  Thomae  Darnel  ba- 

*  rooet'  detentus  est  in  prisunu  pnudict*   sub 

*  custodia  mea  virtute  cujusdam   warranti  duo- 
'  rum  de  privaio   consilio  mihi  directi,  cujus 

*  tenor  sequitur  in  liis  verbis,  viz. 

*  Wherea.s  heretofore  the  body  of  sir  Thomas 
'  I>arnel  Imth  been  committed  to  your  custody, 

*  these  are  to  require  you  still  to  continue  him  ; 

*  and  to  let  you  know  that  he  was  and  is  com- 

*  milted   by  the  special  command  of  his  ma- 

*  jesty,  &c.* 

Et  hue  est  causa  detentionis  pradicC  Thoma 

Darnel. 

SctJ.  Bramston.  May  it  please  your  lord- 
ship, I  did  not  expect  this  cause  at  this  time, 
neither  did  I  hear  of  it  until  I  came  now  into 
the  Hall;  and  therefore'I  shall  now  humbly 
shew  you  what  my  client  Iiath  infonned  me 
since  my  coming  hither.  I  understand  by  him 
that  he  expected  not  his  coming  to  this  place 
lb  day;  the  Writ  by  which  he  was  brought 
hither  was  not  moved  for  by  him,  but  was  pro- 
cured without  his  privity;  and  seeing  his  case 
is  so,  and  that  he  perceives  the  cause  of  his 
coming,  which  before  he  knew  not,  his  motion 
to  your  lordship  is,  that  you  would  be  pleased 
to  let  him  have  the  copy  of  the  return,  and 
give  him  time  to  speak  unto  it,  and  that  this 
Writ  being  not  sent  out  by  his  procurement, 
may  not  be  filed. 

Attorney  General  Heath,  My  lords,  it  is 
true  that  this  gentleman,  sir  'I  horans  Darnel, 
being  imprisoned  in  the  Fleet,  did  heretofore 
move  your  lordships  for  a  Habeas  Corpus,  &c. 
and  it  was  granted  him  :  and  his  majesty  being 
luade  acquainted  therewith,  was  very  willing 
thnt  he  and  all  his  people  mi^ljt  have  equal 
justice;  and  nhen  thejr  desire  that  which 
Stems  to  accord  with  the  rules  of  the  law,  they 
jjlould  have  it.  But  it  fell  out  so,  that  on  the 
day  when  the  Writ  should  have  been  returned, 
the  Warden  of  the  Fleet  did  not  return  it,  as 
it  was  his  duly  to  have  done ;  he  did  forbe&r 
to  do  it  upon  a  commnndmeut,  because  it  was 
ccmceived,  there  being  five  at  tliat  time  to 
appear,  the  Court  would  Imve  been  straitened 
fi>r  waiit  of  tiiiii*  :  but  I  imagined  timt  these 


gentlemen  who  did  desire  the  Writ  before, 
should  have  again  been  earnest  to  renew  theui, 
which  it  seems  they  did  not.  This  Ilaheas 
Corpus  was  sent  out  by  special  command,  be- 
cause-thc?e  gentlemen  gave  out  in  speeches, 
and  in  pariicuikr  this  gentleman,  That  they  did 
wonder  why  they  should  be  hindered  from 
Trial,  and  what  should  be  the  reas<»Q  their 
Writs  vvera  not  returned:  nay,  his  majesty  did 
tell  me,  that  tliey  reported  that  the  kiuii  did 
deny  them  the  course  of  justice,  and  tlierefbre 
he  commiinded  me  to  renew  the  Writ,  which  I 
did,  and  tiiink  I  may  do  it  ex  officio. 

Sir  Tho,  Darnel.  My  lords,.  I  knew  not 
*until  now^  but  that  I  was  committed  by  Mr. 
Attorney's  Warrant  only,  and  thereupon  I  did 
desire  a  Habeas  Corpus  at  the  bar,  which  y<'u 
were  pleased  to  grant  me ;  but  now  I  under- 
stand that  my  restraint  is  by  another  mean?, 
and  tlierefore  I  shall  crave  leave  to  have  somo 
time  to  speak  to  it.  And  as  for  the  wordj 
alledged  against  me,  as  if  I  had  spoken  them, 
I  humbly  pray  they  may  be  no  disparagement 
to  my  cause,  for  I  do  patiently  refer  my«elj  to 
your  grave  censures,  as  being  accused  of  a  facs; 
whereof  I  am  no  ways  guilty. 

Hj/(le  (L.  C.  Justice.)  You  give  a  temperate 
and  fair  answer ;  and  now  yuu  may  perceive 
the  upright  and  sincere  proceedings  titat  have 
been  in  this  business.  You  did  no  sooner 
petition  to  have  counsel  assigned  yon,  but  you 
had  it  granted  to  you,  for  indeed  we  cannot 
deny  it;  and  I  know  not  but  that  any  counsel 
might  have  moved  for  you,  without  iKuinj; 
been  assigned  for  you,  and  yet  have  had  no 
blame ;  for  it  is  the  king's  pleasure  bis  laws 
should  take  place  and  be  executed,  and  tl.ere- 
fore  do  we  sit  here.  When  you  made  a  moiiun 
for  a  Habeas  CorpuSy  that  was  likewise  granted ; 
whether  the  commitment  be  by  the  king  or 
others,  this  Court  is  a  place  where  the  king 
doth  sit  in  person,  and  we  have  power  to  exnr 
mine  it;  and  if  it  appears  that  any  man  hath 
injury  or  wrong  by  his  imprisonment,  we  have 
power  to  deliver  and  discliarge  hiih  ;  if  other- 
wise, he  is  to  be  remanded  by  us  to  prison 
again.  Now  it  seems  you  are  not  ready  to 
speak  to  this  return  ;  if  you  desire  a  further 
day,  we  ought  tu  grant  it. 

Sir  1\  Darnel.  My  lords,  I  humbly  desire  it. 

L.  C.  J.  I  know  no  cause  why  it  should  be 
denied. 

Scrj.  Braymton.  My  lords,  we  shall  desire 
the  Writ  may  not  be  filed,  and  that  we  maj 
have  a  copy  of  the  return. 

Att.  Gen,  You  cannot  deny  tJie  filing  of  the 
Writ,  if  you  desire  to  have  a  copy  of  the  return. 

L.  C.  J.  Although  you  be  remanded  at  this 
time  to  prison,  because  you  are  not  ready  to 
speak  to  the  return,  we  can  adjourn  you  to  a 
new  day  upon  the  Writ,  and  so  you  piay  pre- 
pare yourself;  but  if  you  will  not  have  thi* 
nted,  there  must  go  out  a  new  Habeas  Corpus, 
and  thereupon  must  be  another  return. 

Serj.  Bran/ston,  My  lord,  we  desire  some 
time,  that  we  may  be  advised  whether  we  may 
proceed  or  not. 
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L,  C  /.  Will  yon  submit  yourself  to  the 
kiiJg  ? 

6ti'  71  Darnel.  My  lord,  I  desire  some  time 
to  advise  of  my  proceedings :  I  have  moved 
many  men,  and  ofiered  to  retain  them  of  my 
counsel ;  but  they  refuse  me,  and  I  can  get 
none  to  be  of  counsel  with  me  without  your 
■distance. 

X*.  C,  J.     You  shall  have  what  counsel  as- 
signed you  will  have  or  desire ;  for  no  otTence  | 
will  be  taken  against  any  man  that  shall  advise 
you  in  your  proceedings  in  Uw. 

Atl»  Gen.  I  will  pass  my  word,  they  that 
do  advise  you,  shall  have  no  offence  taken 
against  them  for  it ;  and  I  shall  give  consent 
to  any  way  that  you  shall  desire,  either  thnt  it 
may  be  filed,  ortliat  it  may  not  be  fiied  ;  fur  if 
you  desire  justice,  you  shall  have  it,  and  the 
km;;  will  not  deny  it ;  but  if  it  shall  be  con- 
«-e;ved,  as  it  is  rumoured,  that  there  n-as  a  de- 
niai  of  justice  on  the  king^s  part,  you  roust 
know  that  his  majesty  is  very  tender  of  that. 
And  for  the  gentleman,  now  he  is  brought 
hither,  I  conceive,  but  yet  I  leave  it  to  your 
lordsliip's  judgment,  that  tlie  writ  most  be  tiled, 
and  you  mi^st  eiiher  deliver  bim,  or  remand 
him,  or  else  it  will  be  an  escape  in  the  warden 
of  the  Fleet. 

Sir  T.  Darnel,  I  would  not  have  it  thought 
that  I  shooid  speak  aoy  thing  against  my  prince, 
and  for  those  words  I  do  deny  them;  tor  upon 
my  conscience  tl»ey  never  came  into  my 
thought:  perhaps  you  shall  find  that  they  have 
beeu  spokea  by  some  other,  but  not  by  any 
of  us. 

JL.  C  /.  Sir,  you  have  made  a  fair  answer, 
and  I  donbt  not  but  Mr.  Attorney  will  make 
the  like  relation  of  it;  you  move  for  the  not 
filing  of  the  Writ ;  if  you  refuse  to  have  'it 
filed,  whereby  it  should  not  be  of  record,  you 
cnust  have  no  copy  of  it ;  hut  if  you  will  have 
it  filed  you  shall  have  a  copy  of  it,  and  further 
time  to  speak  to  k ;  chase  whether  of  them 
vou  will. 

Serj.  Bram$ton.  We  desire  to  have  the 
retnrn  read  once  more. 

And  it  was  read  as  liefore. 

Serf,  BramstofL.  So  as  the  writ  may  not  ht 
£Jed,  we  will  desire  no  copy  of  the  return. 

L.  C.  J.  Then  the  gentleman  must  return 
back  again  into  the  custody  of  the  Warden  of 
the  Fleet ;  and  therefore  I  asl»  you,  whether 
you  denre  to  come  hither  again  upon  tins  Writ, 
or  will  you  have  a  new  one  ? 

Sir  T,  Darnel.  I  desire  yowr  lorddiip  that 
I  may  have  time  to  consider  of  it. 

X.  C.  J.  Then  in  God*s  name  take  your 
own  time  to  think  of  it. 

Mich.  3  Car.  Regis,  Nov.  29, 1627. 

Sir  John  Corbet,  bart.  sir  Walter  Earl,  sir 
John  Heveninghani,  sir  Edmund  Hampden, 
knights,  were  brought  to  the  bar. 

Serf.  Bnamt/on.   May  it  please  your  lordship 
to  hear  the  return  read,  or  sliall  I  open  it? 
X.  C*J,    Let  it  b»  Ecad« 


Mr.  Keeling  reads  the  return,  being  the  same 
as  thftt  of  sir  T.  Darnel. 

Serj.  Bramston.  May  it  please  your  lord- 
siiip,  1  shall  humblv  move  upon  this  return  in 
the  beholfof  Mr  John  Heveninghani,  with  ^vUom 
I  am  of  counsel  ;  it  is  his  petition,  that  he  may 
be  bailed  from  his  imprisonment :  it  was  but  in 
vain  for  me  lo  move  that  to  a  court  of  law, 
which  by  law  cannot  be  granted  :  and  there- 
fore in  that  re<;ard,  that  upon  this  return  it  will 
be  questioned,  whether  as  this  return  is  made, 
the  gentleman  may  be  bailed  or  not?  I  shall 
humbly  otfer  up  to  your  lordship  the  case,  and 
some  reasons  out  of  mine  understanding,  arising 
out  of  the  return  iiself,  to  satisfy  your  lordship 
that  these  prisoners  may,  and,  as  their  case  in, 
ought  to  he  hailed  by  your  lordship. 

The  exreption  that  l  take  to  this  retnrn,  is  as 
well  to  the  matfer  and  substance  of  the 
return,  as  to  the  manner  and  legal  tbrm  thereof: 
the  exception  that  I  take  to  the  matter,  is  in 
several  respects. 

That  tlie  return  is  too  general,  there  is  no 
sufficient  cause  shewn  in  special  or  in  general 
of  the  commitment  of  this  gentleman;  and  as 
it  is  insutiicient  for  tiie  cause,  so  also  in  the 
time  of  the  fir^t  imprisonment :  for  howsoever 
here  doth  appear  a  time  upon  the  second  war- 
rant from  the  lords  of  the  council  to  detain  him 
still  in  prison,  yet  by  the  return  no  time  can 
appear  when  he  was  first  imprisoned,  though  it 
be  necessary  it  should  be  shewn;  and  if  that 
time  appear  not,  there  is  no  caoseypur  lordship 
should  remand  him  ;  and  cousequenily  he  is  to 
be  delivered. 

Touching  the  matter  of  the  return,  which  is 
the  cause  of  his  imprisonment,  it  is  expressed 
to  be  *  per  speciale  mandatum  domini  regis  :* 
this  is  too  general  and  uncertain,  for  that  it  is 
not  manifest  what  kind  of  command  this  was. 

Touching  the  legal  fortu  of  the  return,  it  is 
not,  as  it  ongiji  to  be,  fully  and  positively  the 
return  of  the  keeper  himself  only,  but  it  comes 
with  a  significcvit,  orfrortt,  that  he  \yas  com- 
mitted *  per  speciale  mandatum  domini  regis,' 
as  appeareth  by  warrant  from  the  lords  of  the 
council,  not  of  the  king  himself;  and  that  is 
not  good  in  legal  form. 

For  the  matter  and  substance  of  the  return, 
it  is  not  good,  because  there  ought  to  be  a 
cause  of  that  imprisonment. 

This  Writ  is  the  means,  and  the  only  means 
that  the  subject  hath  in  this  and  such-like  case 
to  obtain  his  liberty ;  there  are  other  Writs  by 
which  men  are  delivered  from  restraint,  as 
that  De  Honiine  Replcgiando,  but  extends  not 
to  this  cause,  for  it  is  particularly  excepted  in 
the  body  of  the  Writ  De  Munucaptione,  et  de 
Cautione  Admittenda,  but  they  lie  in  other 
cases:  but  the  Writ  of  Habeas  Corpus  is  the 
only  means  the  subject  hath  to  obtain  his 
liberty,  and  the  end  of  this  Writ  is  to  return 
the  cause  of  the  imprisonment,  that  it  may  be 
examined  in  this  court,  whether  the  parties 
ought  to  be  discharged  of  not :  but  that  cannot 
be  done  upon  this  return:  for  the  cause  of  the 
imprisonment  of  this  gentleman  at  first  is  so  far 
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from  appearing  particularly  by  it,  that  there  is 
no  cause  at  all  expressed  io  it. — Tiiis  Writ  re- 
quires tliat  the  cause  pf  the  imprisonment 
should  be  returned,  and  if  the  cau^e  be  not  spe- 
cially certified  by  it,  yet  should  it  at  the  least 
be  shewn  in  general,  that  it  may  appear  to  the 
judges  ot'tlic  court;  and  it  must  be  expressed 
so  Tar,  as  ihat  it  may  appear  to  be  none  of 
those  causes  for  ^hich  by  law  of  the  kingdom 
the  subject  ought  not  to  be  imprisoned  ;•  and  ii 
ought  to  be  expressed  that  it  was  by  present- 
ment or  indictment,  and  not  upon  petition  or 
sug{;ehiion  made  to  the  king  and  lords,  which  is 
against  tlie  statute  made  in  the  25  £.  S,  c.  4. 
42  E.  3,  c.  3, 

By  the  statute  25  £.  S,  c.  4.  it  is  ordained 
and  established,  *  That  no  man  from  henceforth 
shall  be  taken  by  petition  or  suggestion  made 
to  the  king  or  his  council,  but  by  indictment  or 
course  of  law  ;*  and  accordingly  it  was  enacted, 
42  £.  3,  c.  3.  the  title  of  which  statute  is, 
'  None  shall  be  put  to  answer  an  accusation 
made  to  the  king  vvithout  presentment/  Then, 
■  my  lord,  it  being  so,  although  the  csLUse  should 
not  need  to  be  expressed  in  such  manner  as 
that  it  may  appear  to  be  none  of  these  causes 
mentioned  in  the  statute,  or  else  the  subject  by 
this  return  loseth  the  benefit  and  advantage  of 
.these  laws,  which  be  their  birth-right  and  inhe- 
ritance; but  in  this  return  there  is  ho  cause  at 
all  appearing  of  the  first  commitment,  and 
therefore  it  is  plain,  that  there  is  no  cause  for 
your  lordship  to  remand  him;  but  there  is  cause 
you  should  deliver  him,  since  the  writ  is  to 
bring  the  body  and  the  cause  of  the  imprison- 
ment before  your  lordship. 

But  it  may  be  objected,  that  this  writ  of 
Habeas  Corpus  doth  not  demand  the  cause  of 
the  6rst  commitment,  but  of  the  detaining  only ; 
and  so  the  writ  is  satisfied  by  the  return ;  mr 
though  it  shew  no  cause  of  the  first  commit- 
ment, but  of  detaining  only,  yet  it  declareth 
a  cause  why  the  gentleman  is  detained  in  pri- 
son :  this  is  no  answer,  nor  can  give  any  satis- 
faction ;  for  the  reason  why  the  cause  is  to  be 
returned,  is  for  the  subject's  liberty,  that  if  it 
shall  appear  a  good  and  sufficient  cause  to  your 
lordship,  then  to  be  remanded  ;  if  your  lord- 
ship think  and  find  it  insufHcient,  he  is  to  be 
enlarged. 

This  is  the  end  of  this  writ,  and  this  cannot 
appear  to  your  lordship,  unless  the  time  of  the 
first  commumcnt  be  expressed  in  the  return.  I 
know  that  in  some  cases  the  time  is  not  mate- 
rial, as  when  the  cause  of  the  commitment  is 
(and  tliat  so  especially)  returned,  as  that  the 
time  is  not  material,  it  is  enough  to  shew  the 
cnuse  without  the  time,  as  after  a  conviction  or 
trial  had  by  law  ;  but  when  it  is  in  this  manner, 
that  the  time  is  the  msvtter  itself:  for  intend 
what  cause  you  will  of  the  commitment,  yea 
though  for  the  highest  cause  of  treason,  there 
is  no  doubt  but  that  upon  the  return  thereof 
the  time  of  it  must  appear ;  for  it  being  before 
trial  and  conviction  had  by  law,  it  is  but  an 
accusation,  and  he  that  ib  oul^i;  accused  ought 
liy  I'^w  to  be  let  to  bail. 


Bat  I  beseech  your  lordship  to  observe  tlie 
consequence  of  this  cause.  If  the  law  be,  that 
upon  this  return  tliis  gentleman  should  be  re- 
manded, I  will  not  dispute  whether  or  no,  a 
man  may  be  imprisoned  before  he  be  convicted 
according  to  the  law ;  but  if  this  return  shall 
be  good,  then  his  imprisonment  shall  not  con- 
tinue otl  for  a  time,  but  for  ever ;  and  the  sub- 
jects of  this  kingdom  may  be  restrained  of  their 
liberties  perpetually,  and  by  law  there  can  be 
no  remedy  for  the  subject :  and  therefore  this 
return  cannot  stand  with  the  laws  of  the  realm, 
or  that  of  Magna  Charta  ;  nor  with  the  statute 
of  38  £.  3,  c.  3.  for  if  a  man  be  not  bailable 
upon  this  return,  they  cannot  have  the  benefit 
of  these  two  laws,  which  arc  tlie  inheritance  of 
the  spbject. — If  your  lordship  shall  think  this 
to  be  a  sufficient  cause,  then  it  goeth  to  a  per- 
petual imprisonment  of  the  subject:  for  in  all 
those  causes  which  may  concern  the  king's  sub- 
jects, and  are  applicable  to  all  times  and  cases, 
ue  are  not  to  reflect  upon  the  present  time  and 
government,  where  justice  and  mercy  flowetb, 
but  we  are  to  look  what  may  betide  us  in  the 
time  to  come,  hereafter^ 

It  must  be  a|rreed  on  all  sides,  that  the  time 
of  the  first  commitment  doth  not  appear  in 
this  return  ;  but  by  a  latter  warrant  from  the 
lords  of  the  council,  there  is  a  time  indeed  ex- 
pressed for  the  continuing  of  him  in  prison, 
and  that  appears ;  but  if  this  shall  be  a  good 
cause  to  remand  these  gentlemen  to  prison,  they 
may  lie  there  these  seven  years  longer,  and  se- 
ven years  after  them,  nay,  all  the  days  of  their 
lives.  And  if  they  sue  out  a  writ  of  Habeas 
Corpus,  it  is  but  making  a  new  warrant,  and 
they  shall  be  remanded,  and  shall  never  have 
the  advantage  of  the  laws  which  are  the  best 
inheritance  of  every  subject. — And  in  E.  6,  fol. 
36,  the  laws  are  called  the  great  inheritance  of 
every  subject,  and  the  inheritance  of  inherit- 
ances, without  which  inheritance  we  have  no 
inheritance.  These  are  the  exceptions  I  desire 
to  offer  up  to  your  lordship  touching  the  Re- 
turn, for  the  insufficiency  of  the  cause  returned, 
and  the  defect  of  the  time  of  the  first  commit- 
ment, which  should  have  been  expressed. 

I  will  not  labour  in  objections  till  they  be 
made  against  me,  in  regard  the  Statute  of 
Westminster  primo  is  so  frequent  in  every 
man*s  mouth,  that  at  the  common  law  tho^e 
men  that  were  cojnmitted  in  four  cases  were 
not  reploisable;  viz.  those  that  were  taken  for 
the  de^th  of  a  man,  or  the  commandment  of 
the  king,  or  bis  justices  for  the  forest.  I 
shall  speak  somethiog  to  it,  though  I  ^intend 
not  to  spend  much  time  about  it,  for  it  touch- 
eth  not  this  case  we  have  in  question. 

For  that  is  concerning  a  case  of  the  common 
law,  when  men  are  taken  by  the  king's  writs, 
and  not  by  word  of  mouth,  and  it  shall  be  so 
expoundedf,  as  Mr.  Stamford,  fol.  73,  yet  it  is 
nothing  to  this  case,  for  if  you  will  take  the  trua 
meaning  of  that  statute,  it  extends  not  at  all 
to  this  writ  of  Habeas  Corpus ;  tor  the  words 
are  plain  '  they  shall  be  replevisable  by  the 
*  common  writ/  that  is,  by  the  writ  <  De  ho- 
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*  mine  repl^iando/  directed  to  the  slieriff  to 
deliver  tnem,  if  they  were  bailable  :  but  this 
case  is  above  the  sheriff^  and  he  is  not  to  be 
judge  in  it,  whether  the  causes  of  the  commit- 
ment be  sufficient  or  not,  as  it  appears  in  Fitz- 
Herbert, '  De  homiiie  replegiando/  and  many 
other  places,  and  not  of  the  very  words  of  the 
statute  this  is  clear,  for  there  oe  many  other 
causes  mentioned,  as  the  death  of  a  man,  the 
commandment  of  the  justice,  &c.  in  which  the 
statute :  saith,  men  are  not  replevisable.  But 
will  a  man  conceive  that  the  meaning  is,  that 
they  shall  not  be  bailed  at  all,  hut  live  in  per- 
petual imprisonment  ?  I  think  I  »hall  not  need 
to  spend  time,  in  that  it  is  so  plain ;  let  me  but 
inake  one  instance. 

A  man  is  taken  de  nwrte  hominit ;  he  is  not 
bailable  by  writ,  saith  this  Statute ;  that  is,  by 
the  common  writ :  there  was  a  common  wnt 
for  this  case,  and  that  was  called  de  odio  et  acta, 
as  appearetb,  Bracton,  Coron.  S4.  This  is  the 
writ  intended  by  the  statute,  which  b  a  com- 
mon writ,  and  not  a  special  writ ;  but,  my 
lord,  as  this  writ  de  odio  et  acta  was  before  this 
statute,  so  it  was  afterwards  taken  away  by  the 
statute  of  28  E.  3,  c.  9.  But  before  that  sta- 
tute, this  writ  did  lie  in  the  special  case,  as  is 
shewn  in  Coke's  9th  Report,  the  poulterer's 
Case ;  and  the  end  of  this  writ  was,  that  the 
subject  might  not  be  too  long  detained  in  pri- 
son, as  till  thejustices.of  Eyre  discharged  them. 
So  that  the  law  intended  not  that  a  man  should 
sufifer  perpetual  imprisonment,  for  they  were 
very  careful  that  men  should  not  b^  kept  too  long 
in  prison,  which  is  also  a  liberty  of  the  subject; 
and,  my  lord,  tliat  this  court  bath  bailed  upon 
a  suspicion  of  Iligb-Treasoo,  I  will  oifer  it  to 
your  lordship,  when  I  shall  shew  you  precedents 
in  these  ca^es  of  a  commitment  by  the  privy- 
oouncil,  or  by  the  king  himself:  but  before  I 
offer  these  precedents  unto  your  lordship,  of 
which  there  be  many,  I  shall  by  your  lordship's 
fkvfmr  speak  a  little  to  the  next  exception,  and 
that  is  to  the  matter  of  the  return  which  I  find 
to  be  '  per  speciale  mandatum  domini  regis.' 
And  what  is. that?  It  appears  by  this  writ, 
there  may  be  sundry  commands  by  the  king ; 
we  find  a  special  command  often  in  our  books, 
as  in  the  statute  of  Marl.  cap.  8.  they  who  were 
imprisoned  Redhs/  shall  not  be  delivered  with- 
out the  special  command  of  oar  lord  the  king. 
And  so  in  Bracton,  deActionilmSy  the  last  chap- 
ter, where  it  appears  that  the  king's  command- 
ment for  imprisonments  is  by  special  writ ;  so 
by  writ  again  men  are  to  be  delivered,  for  in 
the  case  of  Rediu'  or  Poit  Rediti,  if  it  shall  be 
removed  by  a  Certiorari,. that  is  by  a  special 
writ  to  deliver  parties.  So  that  by  this  appears, 
that  by  the  king's  conunandment  to  imprison, 
and  to  deliver  in  those  cases,  is  understood  this 
writ,  and  so  it  may  be  in  this  case  which  we 
have  heard. 

And  this  return  here  is  a  special  Mandatum ; 
it  may  be  understood  to  be  under  some  of  the 
king's  seab,  42  Ass.  and  ought  to  be  delivered ; 
and  will  you  make«  difference  between  the 
king's  command  under  his  seal,  aad  his  com- 


mand by  word  of  mouth?  What  difference 
there  is,  I  leave  it  to  your  lordship's  judgment : 
but  if  there  be  any,  it  is  the  more  material  that 
it  should  be  expressed  what  manner  of  com- 
mand it  wasj  which  doth  not  here  appear ;  and 
therefore  it  may  be  the  king's  command  by 
writ,  or  his  command  under  his  seal,  or  his 
command  by  word  of  mouth  alone. 

And  if  there  is  any  of  these  commands  of  an 
higher  nature  than  the  other,  doubtle&s,  it  is 
that  by  writ,  or  under  seal,  for  they  are  of  re- 
cord, and  in  these  tlie  person  may  be  bailed, 
and  why  not  in  this?  As  to  the  legal  form, 
admitting  there  were  substances  in  the  re- 
turn, yet  theie  wants  legal  form  ;  for  the 
writ  ot  Habeas  Corpus  is  the  commandment  of 
the  king  to  the  keeper  of  the  prisons,  and 
thereupon  they  arc  to  make  return  both  of  the 
body,  and  of  the  cause  of  the  commitment,  and 
that  cause  is  to  appear  of  them  who  are  the' 
immediate  officers.  And  if  he  doth  it  by  signi- 
fication from  another,  that  return  is  defective 
in  law,  <uid  therefore  this  return  cannot  be 
good,  for  it  must  be  from  the  officer  himself; 
and  if  the  cause  returned  by  liim  be  good,  it 
binds  the  prisoners. 

The  warrant  of  the  lords  was  but  a  direction 
for  him ;  he  might  have  made  his  return  to 
have  been  expressly  by  the  king's  command- 
ment, there  was  warrant  for  it,  I  sliall  not  need 
to  pot  you  cases  of  it ;  for  it  is  not  enouj^h  that 
he  returns  that  he  was  certified  that  the  com- 
mitment was  by  tlie  king's  command,  but  he 
must  of  himself  return  this  fact  as  it  was  done. 
And  now,  my  lord,  I  shall  offer  to  your  lord- 
ship precedents  of  divers  kinds,  upon  commit- 
ments by  the  special  command  of  the  king,  and 
upon  commitments  both  by  the  king  and  the 
lords  together.  And  howsoever  I  conceive, 
wliich  I  submit  to  your  lordship,  that  our  case 
will  not  stand  upon  precedents,  but  upon  the 
fundamental  laws  and  statutes  of  this  realm ; 
and  though  the  precedents  look  the  one  way  or 
the  other,  they  are  to  be  brought  back  unto 
the  laws  by  which  the  kinedum  is  governed. 
In  the  1st  of  Hen.  8,  Rot.  Pari.  9,  one  Har- 
rison was  committed  to  the  Marshalsea  by  the 
command  of  the  king;  and  being  removed  by 
H.  Corpus  into  the  court,  the  cause  returned 
was,  that  he  was  committed  *  per  mandatum 
'  ddmini  res;is,'  and  he  was  bailed. 

In  tlie  ^0  Eliz.  Thomas  Wenden  was  com- 
mitted to  the  gatehouse  by  the  commandment 
of  the  queen,  and  the  lords  of  the  council :  and 
being  removed  by  an  H.  Corpus,  upon  the  ge- 
neral return  he  was  bailed. — In  8  Jac,  one 
Cesar  was  committed  by  the  king's  command- 
ment, and  this  being  returned  upon  his  H.  Cor- 
pus, upon  the  exammatioir  of  tnis  case  it  doth 
appear  that  it  was  over-ruled,  that  the  return 
should  be  amended,  or  else  the  prisoner  should 
be  delivered. 

The  precedents  concerning  the  commitment 
by  the  Lords  of  tlie  Council,  are  in  effect  the 
same  with  these  where  the  commitment  is,  by 
the  reason  why  tlie  cause  of  the  commitment 
should  not  be  shewni  holds  in  both  casesy*and 
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that  is  the  necessity  of  suit;  and  therefore  Mr. 
Stamford  makes  the  command  of  the  king,  and 
that  of  the  Jords  oi  the  privy-councily  to  be  both 
as  one ;  and  to  this  purpose,  if  they  speak,  he 
^eaks;  and  if  he  speaks,  they  speak. 

The  precedents  that  vre  can  shew  you,  how 
the  subject  hath  been  delivered  upon  commit- 
fnent  by  the  lords  of  the  council,  as  in  the  times 
of  Hen.  8,  and  in  the  tiroes  of  queen  Eliz.,  and 
queen  Mary,  are  infinite ;  as  in  the  9th  Eliz. 
Thomas  Lawrence  was  committed  to  tike  Tower 
by  the  lords  of  tlie  council,  and  bailed  upon  an 
H.  Corpus. 

In  the  43  Eliz.,  Calvin*s  case.  In 'the  3d 
Eliz.,  Vernon's  case.  These  were  committed 
for  High  Treason,  and  yet  bailed ;  for  in  all 
these  cases  there  must  be  a  conviction  in  due 
time,  or  a  deliverance  by  law. 

There  be  divers  other  precedents  that  might 
be  sliewn  to  your  lordship.  In  13  Jac.,Miles 
Renards.  In  l^  Jac.,  Hot.  155,  Rd.  Beckwith*s 
case.  la  4  Jac,  sir  Thomas  Monson  was  com* 
mitted  tor  treason  to  the  Tower  of  London,  and 
afterwards  was  brought  hither,  and  bailed ;  and 
since  our  case  stands  upon  this  return,  and  yet 
there  is  no  sufficient  cause  in  law  expressed  in 
the  return  of  the  detaining  this  gentleman ;  and 
since  these  precedents  do  warrant  our  pro- 
ceedings ;  my  humble  suit  to  this  court  is,  that 
the  gentleman,  sir  John  Heveningharo,  who 
hath  petitioned  his  jnajesty,  that  he  may  have 
the  benefit  of  the  law,  and  his  majesty  hatli 
signified  it:  it  is  his  pleasure  that  justice  ac-* 
cording  to  the  law  snould  be  administered  at 
all  times  in  general  to  all  bis  subjects:  and 
particularly  to  these  gentlemen,  which  is  their 
oirth -right :  my  humble  suit  to  your  lordship  is 
that  these  gentlemen  may  have  the  benefit  of 
that  law,  and  be  delivered  from  their  imprison- 
ment. 

Mr.  Noye*s  Argument  of  Counsel  with    sir 
Walter  Earl  at  that  time. 

May  it  please  your  lordship,  I  am  of  coun- 
sel with  sir  Walter  Earl,  one  of  the  prisoners 
at  the  bar :  the  return  of  this  writ  is  as  those 
that  have  been  before,  they  arc  much  of  one 
tenour,  and  as  you  hare  beard  the  tenour  of 
that,  so  this  gentleman  coming  hither  by  an 
H.  Corpus,  I  will  by  your  lordship's  favour  ^ad 
the  writ : 

*  Caroltts,  Dei  gratia,  &c.  Johanni  Liloe 
*inilit*  Guardian'  prison'  nostras  de  le  Fleet 
^salut',  Pnecipimus  tibi  quod  corpus  Walteri 

*  Earl  milit'  in  prison'  nostra  sub  custodia  tua 
^  detetit'  ut  dicit'  una  cum  causa  detentionis  sue 
<  quocunque  nomine  prsdict'  Walter^  censeac 

*  in  eadem  Habeas  Corpus,  ad  sabjiciendnm  jet 

*  recipiendum  ea  qoae  curia  nostra  de  eo  adtonc 

*  et  ibidem  ordin'  coating'  in  bac  parte  et  haec* 
'  nullatenus  omit'  periculo  incumbend' et  ha- 

*  beas  ihi  hoc  breve.    Test'  Hyde,  apod  West- 

*  minster,  quarto  die  Nov.,  anno  8.'  '  Execo* 
'  tio  istius  Brevis  patet  in  quadwn  sdiedola 

*  huic  brtvi  annsKat.' 


Respons.  Johan'  Liloe  Guardiun*  Fruon*  de  U 

Fleet, 

*  E^o  Johannes  Liloe  Mil'  Guardian'  Prison' 
'  domini  Kegis  de  le  Fleet,  serenissimo  domino 
^  regi,  apud  Westminster  8.    Post  receptiooem 

<  bujus  brevis  quod  in  bac  schedula  est  men- 
'  tiooat',  Certifico  quod  Walter  Earl  miles,  in 
'  eodem  brevium  nominat'  detentus  est  in  pri- 
'  sona  de  le  Fleet  sub  custodia  mea  pnedict' 

*  per  speciale  mandatum  domini  regis  mihi  sig* 
'  nificatum  per  Warrantum  duorum  et  aliurum 

*  de  Privato  Concilio  perhonorabilissimi  dicti 

*  domini  regis,  cujus  quidem  tenor  sequitur  in 
'  hsc  verba.' 

Whereas  sir  Walter  Earl,  knight,  was  here- 
tofore committed  to  yuur  custody,  ihese  are  to 
\\  ill  and  require  you  still  to  detain  him,  letting 
you  know,  that  both  his  first  commitment,  and 
this  direction  for  the  continuance  of  him  in  pri- 
son, were  and  are  by  his  majesty's  special  com- 
mandment. From  Whitehall,*?  Novembris, 
1637.  Thomas  Coventry,  C.  S.,  Henry  Manches- 
ter, Thomns  Suffolk,  Bridge  water,  Kelly,  R.  Du- 
nelm',  Thomas  Edmunds,  John  Cook,  Marlbo- 
rough, Pembroke,  Salisbury,  Totness,  Grandi- 
son,  Guliel'  Bath  and  Wells,  Robert  Nanton, 
Richard  Weston,  Humphry  Mayes. 

To  the  Guardian  of  the  Fleet  or  his  Deputy. 

'  Et  h«c  est  causa  detentionis  praedict'  WaU 
'  teri  Earl  sub  custodia  mea  in  prison  praedict'. 
'  Attamen  corpus  ejnsdem  Walteri  coram  do* 

<  mino  rege  ad  diem  et  locum  prasdictum,  post 
'  receptionem  brevis  prasdict'  parat'  habeo 
'  prout  istud  breve  in  &e  esiget  et  requirct." 

Respon*  Johan*  Liloe  MiliV  Guardian'  Prison^ 

de  U  FUcL 

My  lord,  the  first  Habeas  Corpus  bears  date 
the  4th  of  Nov.,  then  there  is  an  Alias  Habeas 
bears  Teste  after  that,  and  the  tenonr  thereof 
is  a  command  to  the  warden  of  tl»e  Fleets 
'  quod  Habeas  Corpus  Walteri  £arl,corum  nobis 
'  ad  subjiciendum  et  recipiendum  ea  qns  curia 

<  nostra  de  eo,  he,  ordin'  conting'.'  And  the 
Warden  of  the  Fleet,  he  certifies  as  your  lord- 
ship has  beard.    May  it  please  yoor  lordship. 


I  desire  as  before  was  desired  for  the  other 


Jjen- 


tlemen,  that  sir  Walter  Earl  may  be  also  baued 
if  tliere  be  net  other  cause  of  bis  imprisoninent : 
for  if  there  were  a  cause  certified,  and  that  cause 
were  not  sufficient  to  detain  him  still  in  prison 
your  lordship  would  bail  him  ;  and  if  a  maa 
should  be  in  a  worse  case,  when  there  is  no 
cause  certified  at  all,  that  would  be  very  hard. 

The  writ  is,  that  he  shouki  bring  the  prisoner 
coram  nobis^  before  the  king,  the  end  of  that  is 
'  ad  subjiciendum  et  recipiendum  ;'  now  I  con- 
ctive,  that  though  there  be  a  signification  of  the 
king's  pleasure  to  have  this  gentleman  impri* 


idie  prisoner  let  go,  if  by  law  he  be  not  charea* 
able;  or  otMferwise  to  detain  him  still  i»  prisoiu 
if  th«  case  so  rofaire  it.  r        ^ 
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'  tiDetur  in  Arcbivis/  that  he  is  excommnni* 
cated ;  there  were  two  exceptions  takea  totbi» 
case  in  tbis  preoedent,  and  they  are  both  in  one 
case :  the  first  was,  that  no  cause  appeareth, 
why  he  was  excommunicated ;  there  may  be 
causes  why  he  should  be  excumrounicated,  and 
then  he  should  be  barred,  and  there  may  be 
causes  why  the  excommunication  should  not 
bar  him  :  for  it  may  be  tlie  eicomniunicaticn 
was  for  bringing^  the  action,  wliich  was  the 
king's  writ;  and  therefore  because  there  was 
no  cause  of  the  excommunication  returned,  it 
was  ruled  that  it  was  not  good.  Ibe  other 
reason  is  that  upon  tlie  Koii,  which  is  milu  ies* 
iificatum. 

'  Now  every  man,  when  ]>e  will  make  a  certi* 
ficate  to  the  court,  *  Proprium  factum  sutun 

*  non  altenus  significare  debet,'  he  mast  inform 
the  court  of  the  immediate  act  done,  and  not 
that  such  thines  ar^  told  him,  or  that  such 
things  are  signihed  unto  him ;  but  that  was  not 
done  in  this  case,  and  therefore  it  was  held 
insufficient,  and  so  in  this  case  of  ours  I  con- 
ceive the  return  is*  insufficient  in  the  form. 
There  is  another  cause,  my  lord,  for  which  I 
conceive  this  return  is  not  good. 

But  first  I  will  be  bold  to  inform  your  lord* 
shin,  touching  the  statute  of  Magna  Chartn  ^. 
^  Nullus  liber  homo  capiatur  vel  imprisonetur, 

*  &c.  nee  super  eum  mittimus  nisi  per  legale 
'  judicium  parinm  suorum,  vel  per  legem  terrae/ 
That  in  this  statute  these  words  in  carcerem 
are  omitted  out  of*  the  printed  books:  for  it 
should  be  f  nee  eum  in  carcerem  mittimus/ 
For  these  words  *  per  legem  terrse ;'  what  *  Lex 

*  terra'  should  be,  I  will  not  take  upon  me  to 
expound,  otherwise  than  I  find  them  to  be  ex« 
pounded  by  acts' of  parliament;  and  this  is, 
that  they  are  understood  to  be  the  process  of 
the  law,  sometimes  by  writ,  sometimes  by 
attachment    of    the    person :     but    whether, 

*  specinle  mandatura  Domini  Regis'  be  intend* 
ed  by  that  or  no,  I  leave  it  to  your  lordship's 
exposition  upon  two  Petitions  of  the  commons, 
and  Answer  ot  the  king,  in  36  £.  S,  No.  9,  and 
No.  20. 

In  the  first  of  them  the  commons  complain 
that  the  Great  Charter,  the  Charter  of  the  Forest, 
and  other  statutes  were  broken,  and  they  de- 
sire that  for  the  i^ood  of  himself  and  of  his  peo- 
ple, they  might  be  kept  and  put  in  execution, 
and  that  they  might  not  he  infringed  by  making 
an  arrest  by  special  command,  or  otherwise : 
and  the  answer  was,  that  the  assent  of  the 
lords  established  and  ordained,  that  the  said 
charter  and  other  statutes  should  be  put  in  exe- 
cution according  to  the  petition,  and  that  is 
without  any  disturbance  by  arrest  by  special 
command  or  otherwise  ;  for  it  was  granted,  as 
it  was  petitioned. 

In  the  same  y^M,  for  they  were  very  careful 
of  this  matter  and  it  was  necessary  it  should  be 
so,  for  it  was  then  an  usual  thing  to  take  men 
by  writs  '  quibtisdam  de  causis/  and  many  of 
ihese  words  caused  many  acts  of  parliament ; 
and  it  may  be  some  of  these  writs  may  b« 
shewn :  and  I  say  io  the  same  year  they  coin* 


I  will  put  yoiir  lordship  in  mind  of  a  case, 
mnd  it  was  Pasch.  9  £dw.  d,  M.  8.  I  will  cite 
by  the  Placita,  because  my  book  is  not  paged  . 
as  other  hooks  are ;  it  is  in  the  ease  of  a  Ces- 
tavit.  In  that  case  there  were  two  things  con- 
siderable :  the  one  that  there  was  a  signification 
of  the  king's  pleasure  past,  and  that  determined 
uiih  him :  the  other,  that  tliough  there  was  a 
signification  of  the  king's  pleasore  before,  yet 
tliere  comes  after  that  a  writ ;  and  that  was 
another  signification  of  the  king's  pleasure,  that 
the  prisoner  shall,  be  brought  hither  ad  subjici- 
endum,  to  submit  himself  to  punisiimenf,  if  he 
have  deserted  it;  or  ad  recipiendum,  to  re* 
ceivc  his  enlargement,  and  be  delivered,  if  there 
be  no  cause  of  his  imprisonment. 

And  if  upon  an  Habeas  Corpus,  a  cause  of 
commitment  be  certified,  that  cause  is  to  be 
tried  here  before  your  lordship.  But  if  no 
cause  be  shewn,  then  the  proceedings  roust  be 
*  ut  curia  nostra  ad  mar*  contigerit,'  the  court 
must  do  that  which  stands  with  law  and  justice, 
and  that  is  to  deliver  him. 

My  lord,  I  shall  be  bold  to  move  one  word 
more  touching  this  Return:  I  conceive  that 
every  officer  to  a  court  of  justice  must  make 
fats  return  of  his  own  act,  or  of  the  act  of  ano- 
ther, and  not  what  he  is  certified  of  by  another. 
But  in  this  case  the  warden  of  the  Fleet  doth 
not  certify  himself,  of  himself,  that  this  gentle- 
man was  commanded  to  him  by  the  king,  but 
tiiat  he  was  certified  by  the  lords  of  the  coun- 
cil, that  it  was  the  king's  pleasure  that  he  should 
detain  him.  But  in  our  case  the  warden  of  the 
Fleet  must  certify  the  immediate  cause,  and 
not  the  cause  of  the  cause,  as  he  dotli  by  this 
return ;  '  Detentus  est  sub  custodia  mea  per 
'  speciale  mandatum  Domini  Regis  mihi  signi- 
'  ficatum  -per  Warrantum  duorum  de  Privato 

*  Conciiio ;'  that  is  not  the  use  in  law,  but  he 
ought  to  return  the' primary  cause,  and  not  the 
subsequent  cause:  as  in  39  £dw.  3.  return, 
Hex  vicecom'  87.  in  a  writ  De  Homine  Reple- 
giando,  against  an  abbot,  the  sherifi'  returns, 
that  he  hath  sent  to  the  baihff  of  the  abbot, 
and  he  answered  him,  that  the  party  was  the 
abbot's  villain,  and  so  he  cannot  deliver  him  ; 
that  it  is  held  an  insufficient  return,  and  -a  new 
Alias  was  granted.  But  if  the  sheriff  had  re- 
turned^ that  the  abbot  did  certify  him  so,  it  had 
been  good;  but  he  must  not  return  what  is 
certified  him  by  another. 

In  one  of  the  precedents  that  hath  been 
noted,  as  that  of  Parker,  2«  H.  8,  there  the 
guardian  of  the  prison  certifies,  that  Parker 

*  detentus  est  sub  custodia  mea  per  mandatum 

*  Domini  Regis  mihi  nunciatum  per  Robertum 

*  Peckc  ;'  now  our  case  is  by  the  nunciation  of 
irtany,  but  in  law  '  Majus  et  minus  non  variant 

*  in  speciem,'  the  certification  of  one  and  of 
many  is  of  the  same  eflfect,  although  in  moral 
understanding  jhere  may  be  a  difference. 

Trin.  2  £.  3«  Rot.  46.  in  this  court  in  21  £. 
5,  in  the  printed  Book  there  is  a  piece  of  it : 
tiie  abbot  of  Bury  brings  a  prohibition  out  of 
thi*»  court,  the  bishop  of  Norwich  pleaded  in 
bar  of  that,  <  Quod  mihi  te«:i5catum  quod  con- 


plained  that  men  were  imprisoned  by  special 
command,  and  without  iadictment  or  other 
]e§;al  course  of  law,  and  they  desired  that  thing 
may  not  be  done  upon  men  by  special  command 
against  the  Great  Charter. 

The  king  makes  answer,  that  he  is  well 
pleased  therewith  :  that  was  the  first  answer ; 
and  for  tlie  future  he  hatb  added  farther,  if  any 
manbe  grieved,  let  him  complain,and  right  shall 
be  done  unto  him.  This,  my  lord,  is  an  explana- 
tion of  the  Great  Charter,  as  also  the  statute  of 
5r  Ed.  S,  c.  18.  is  a  commentary  upon  it,  that 
tuen  would  not  be  committed  upon  suggestion 
made  to  the  king,  without  due  proofs  of  law 
again  them^  and  so  it  is  euacted  twice  in  one 
year.  « 

We  find  more  printed  books,  as  hi  Hen.  6, 
Mrus  de  fiacts,  Fitz.  182.  which  is  a  strong 
case,  under  favour,  in  an  action  of  trespass  for 
cutting  down  trees.  The  defendant  saith, 
1  hat  the  place  where  the  trees  are  cut,  is  parcel 
of  the  manor  of  B.  whereof  the  kins  is  seised  in 
fee,  and  that  the  kin^  did  command  him  to  cot 
them  :  and  (he  opinion  of  the  court  was,  that 
this  was  no  good  plea,  without  shewing  the 
specialty  of  the  command;  and  they  said,  if 
the  kin^  <x>mmand  me  to  arre»t  a  man,  and  1 
arrest  him,  he  shall  have  an  action  of  false  im- 
prisonment against  me,  although  it  were  done 
in  the  king's  presence. 

In  1  Jon.  cap.  7,  fol.  46,  it  is  in  print,  and 
there  we  leave  it. 

IJussey,  Chief  Justice  saith,  that  sir  John 
Mai  k  ham  told  king  Edw.  4,  that  he  could  not 
arreist  a  man  upon  suspicion  of  felony  or  trea* 
son,  as  any  of  his  subjects  might ;  because  if 
he  should  wrong  a'  'man  by  such  arrest,  the 
parties  could  have  no  remedy  against  him,  if 
any  man  shall  stand  upon  it.  Here  is  a  signi- 
fication of  the  king's  pleasure,  not  to  have  the 
cause  of  the  conuni rm en t  examined;  he  hath 
here  another  signification  of  his  pleasure  by 
writ,  whereby  the  party  is  brought  hither  *  aa 
'  subjiciendum  et  recipiendum,'  that  he  hath 
made^our  lordship  judge  of  that,  which  should 
be  objected  against  this  gentleman,  and  either 
to  punish  him,  or  to  deliver  him ;  and  if  there 
be  no  cause  shewn,  it  is  ro  be  intended  that 
the  party  is  to  be  delivered,  and  that  it  is  the 
king*s  pleasure  it  should  be  so  :  and  the  writ  is 
a  suthcient  warrant  for  the  doing  of  it,  there 
being  no  cause  shewn  of  the  imprisonment. 
And  now,  my  lord,  I  will  speak  a  word  to  the 
writ  of  dc  homint  replc^iandOy  and  no  other 
writ,  for  that  was  the  common  writ ;  and  the 
four  causes  expressed  in  that  statute,  to  wit, 
the  death  of  a  man,  the  command  of  the  king, 
or  his  justice,  or  forest,  were  excepted  in  tliat 
writ  before  thnt  statute  mode,  as  appears 
Bracton  133,  so  that  the  writ  was  at  the  com- 
mon-law before  that  statute. 

And' it  appears  by  our  Books,  that  if  a  man 
be  brought  hither  by  an  Habeas  Corpus,  though 
he  were  imprisoned  de  morte  fiominis,  as  in  the 
21  Edw.  4,  7.  Winckfield  was  bailed  here,  this 
court  balled  him,  for  he  was  brought  hither 
'  ad  subjicieudum  et  recipiendum/  aud  not  to 
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lie  ra  prison  God  knows  how  long;  and  if  the 
statute  should  be  expounded  otherwise,  there 
were  no  bailing  men  outlawed,  or  breakers  of 
prison,  for  they  are  not  within  this  statute,  and 
yet  this  court  doth  it  at  pleasure. 

But  plainly  by  the  statute  itself,  it  appears, 
that  it  meant  only  the  common  writ;  for  the 
preamble  recites,  that  the  sheriffs  and  others 
had  taken  and  kept  in  prison  persons  detected 
of  felony,  and  let  out  to  plevin  such  as  were 
not  reprisable,  to  grieye  the  one  party,  and  Xo 
the  gain  of  the  other;  and  forasmuch  as  before 
this  time  it  was  not  determined  what  prisoners 
were  reprisable,  and  what  not,  but  only  in  cer- 
tain cases  were  expre&sed,  tbeieiore  it  is  or- 
dainedy  Ike,  ' 

Now  this  is  no  more  than  for  direction  to  the 
keepers  of  the  prisons,  for  it  leaves  the  matter 
to  the  discretion  of  the  judges,  whether  bail- 
able or  not ;  for  when  the  statute  hath  declared 
who  are  repleviable,  who  are  not,  as  men  out- 
lawed, those  who  have  objured  the  realm, 
breakers  of  prison,  burners  of  houses,  makers 
of  false  money,  counterfeiting  of  the  king*s  seal, 
and  the  like;  it  is  then  ordained,  that  if  the- 
sheriff^  or  any  other,  let  any  go  at  large  by 
surety,  that  is  not  reprisable,  whether  he  be 
sheriff,  constable,  or  any  other  that  hath  the 
keeping  of  prisou<i,  and  thereof  be  attainted,  he 
shall  lose  his  office  and  fee  for  ever ;  so  that  it 
extends  to  the  common  gaolers  and  keepers*  of 
prisons,  to  direct  them  in  what  cases  they  shall 
let  men  to  bail,  and  in  what  cases  not :  and 
that  they  shall  not  be  judges  whom  to  let  to 
replevin,  and  whom  to  keep  in  prison ;  but  it 
extends  not  to  the  judges,  for  if  the  makers  of 
the  statute  had  meant  them  in  it,  they  should 
have  put  a  pain  or  penalty  upon  them  also. 

So  then  1  conclude,  under  your  lordship's  fa- 
vour, that  as  this  case  is,  there  should  have 
been  a  cause  of  the  commitment  expressed,  for 
these  gentlemen  arc  brought  hither  by  writ  ad 
suljiciendum,  if  they  be  charged;  and  ad  red" 
piendum,  if  they  be  not  charged  ;  aud  therefore 
in  regard  there  is  no  charge  against  them, 
whereupon  they  should  be  detained  in  prison 
any  longer,  we  desire  tlmt  tliey  may  be  bailed 
or  dibchargfHi  by  your  lordsliip. 

Mr.  Seldek's  Argument  at  the  King's-bench 
,  bar  the  same  day. 

My  Lords ;  I  am  of  counsel  with  sir  Edm. 
Hampden ;  his  case  is  the  same  with  the  other 
two  gentlemen :  I  cannot  hope  to  say  much, 
after  that  that  hath  been  said;  yet  if  it  shall 
please  your  lordship,  I  shall  remember  vou  of 
so  much  as  is  befallen  my  lot.  Sir  Edmund 
Hampden  is  brought  hither  by  a  writ  of  Habeas 
Corpus,  and  the  keeper  of  the  Gatehouse  hath 
returned  upon  the  writ,  that  sir  Edm.  Hamp-^ 
den  is  detained  in  prison  '  per  speciale  man- 
<  datum  domini   regis,   mihi  significatum  per 

*  warrant um  duor.um  privati  concilii  dicii  do- 

*  mini  regi^.*  Aivl  then  he  recites  the  >var- 
rant  of  the  lords  of  the  council,  which  is,  that 
they  do  will  and  require  h'un  to  detain  this  gen- 
tleman atill  in  prison,  letting  liim  kugw  tba^ 
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his  6r5t  imprisonment,  &c.  May  it  please 
\our  lordship,  I  shall  humblj  move  you  that 
this  genclexnan  may  also  be  bailed;  for  under 
favour^  my  lord,  there  is  no  cause  in  the  return, 
\rhy  he  sttoald  be  any  farther  imprisoned  and 
restrained  of  his  liberty. 

My  lord,  I  shall  ^y  something  to  the  form 
of  the  writ ;  and  of  the  return ;  but  very  little 
to  them  both,  because  there  is  a  very  little  left 
for  me  to  say. 

My  lord,  to  the  form,  I  say  it  expresseth  no* 
thing  of  the  first  caption,  and  therefore  it  is  in- 
bofficicnt ;  I  wil!  add  one  reason,  us  hath  been 
said:  the  Habeas  Corpus  hath  only  these 
vordsy    '  quod  habeas  corpus  ejus  una  cum 

*  causa  detentionis,  et  non  captionis/  But, 
my  lord,  because  in  all  imprisonments,  ihere  is 
a  cause  of  caption  and  detention,  the  caption 
is  to  be  answered  as  well  as  the  detention.  I 
hare  seen  many  writs  of  this  nature,  and  on 
them  the  caption  is  returned,  that  they  might 
see  the  time  of  the  caption,  and  thereby  know 
whether  the  party  should  be  delivered  or  no, 
and  that  in  regard  of  the  length  of  his  impri- 
sonment. 

The  next  exception  I  take  to  the  form  is, 
that  there  is  much  uncertainty  in  it,  so  ihnt  no 
mao  can  tell  when  the  writ  came  to  the  keeper 
of  the  prison,  whether  before  the  return  or 
after  ;  (ox  it  appears  not  when  the  king's  com- 
mand was  for  the  commitment,  or  the  signifi- 
cation of  the  council  came  to  him.  It  is  true, 
that  it  appears  that  the  warrant  was  dated  the 
7th  of  November ;  but  when  it  came  to  the 
keeper  of  the  prison,  that  appears  not  at  all : 
and  therefore,  as  for  want  of  mentioning  the 
same  time  of  the  caption,  so  for  not  expressing 
the  same  time  when  this  warrant  came,  I  think 
the  return  is  faulty  in  form,  and  void. 

And  for  apparent  contradiction  also,  the  re- 
turn is  insufficient ;  for  in  that  part  of  the  re- 
turn which  is  before  the  warrant,  it  is  said, 
'  Quod  detentus  est  per  speciale  mandatum  do- 

*  mini  regis.'  The  warrant  of  the  lords  of  the 
council,  the  very  syllables  of  that  warrant  are, 
that  the  lords  of  the  council  do  will  and  re- 
quire him  still  to  detain  him,  which  is  contrary 
to  the  first  part  of  the  return. — Besides,  my 
lord,  the  lords  themselves  say,  in  another  place 
and  passage  of  the  ii^arrant,  that  the  king  com- 
manded them  to  commit  him,  and  so  it  is  their 
commitment ;  so  that  npon  the  whole  matter, 
there  appears  to  be  a  clear  contradiction  in  the 
return  ;  and  there  being  a  contradiction  in  the 
return,  it  is  void. 

Now,  my  lord,  I  will  speak  a  word  or  t^  o  to 
the  matter  of  tlie  return ;  and  that  is  touching 
the  imprisonment,    *  per  speciale  mandatum 

*  domini  regis,'  by  the  lords  of  the  council, 
without  any  cause  expressed  :  and  admitting 
of  any,  or  either,  or  both  of  these  to  be  the  re- 
turn ;  I  think  tiiat  by  the  constant  and  settled 
laws  of  this  kingdom,  without  which  we  have 
nothing,  no  man  can  be  justly  imprisoned  by 
either  of  them,  without  a  cause  of  the  commit- 
ment expressed  in  tlie  return.  .Mv  lord,  in 
both  the  last  arguments  the  statutes  have  been 
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mentioned  and  fully  expressed  :  yet  I  will  add 
a  little  to  that  which  hath  been  said. 

The  sutute  of  Magna  Chano,  cap.  20,  that 
statute  if  it  were  fully  executed  as  it  out;hi  to 
be,  every  man  would  enjoy  his  liberty  better 
than  he  doth.    The  law  saith  expressly,  *  No 

*  freeman  shall  be  imprisoned  without  due  pro- 

*  cess  of  the  law ;'  out  of  the  very  body  of  this 
act  of  parliament,  besides  the  explanation  oT 
other  statutes,  it  appears,   *  NuUus  liber  homo 

*  capiaiurvelimprisonatur  nisi  per  lepein  terrae/ 
My  lord,  I  know  these  words  *  le^em  terra*,' 
do  leave  the  question  where  it  was,  if  the  inter- 
pretation of  the  statute  were  not.  But  I  think 
under  your  lordship's  favour,  there  it  must  be 
intended  by  due  course  of  law,  to  be  either  by 
presentment  or  by  indictment. 

My  lords,  if  the  meaning  of  these  words, 
'  per  legem  terra,'  were  but,  as  we  use  to  say,  _ 
according  to  the  laws,  which  leaves  the  matter 
veiy  uncertain  ;  and  *  per  speciale  mandatum,' 
&c.  be  within  the  meaning  ai  these  words,  *  ac- 
cording to  the  law  ;'  then  this  act  had  done  no- 
thing. The  act  is,  <  No  freeman  shall  be  im- 
'  prisoned  but  by  the  law  of  the  land.'  If  }ou 
will  understand  these  words, '  per  legem  terra,' 
ill  the  first  sense,  this  statute  shall  extend  to 
villains  as  well  as  to  freemen ;  for  if  I  imprison 
another  man's  villain,  the  villain  may  have  an 
action  of  false  imprisonment.  But  the  lords 
and  the  king,  for  then  they  both  had  villains, 
might  impribon  them;  and  ilie  villain  could 
have  no  remedy.  But  these  words  in  the  sta- 
tute, *  per  legem  terrae,'  were  to  the  freeman, 
which  ought  not  to  be  imprisoned,  but  by  due 
process  of  law  :  and  unless  the  interpretation 
shall  be  this,  the  frecmai)  shall  have  no  privi- 
lege above  the  villain. 

So  that  I  conqeive,  my  lords,  these  words, 
'  per  legem  terrae,'  must  be  here  so  interpreted, 
as  in  42  Eliz.  The  bill  is  worth  observing.  It 
reciteth  that  divers  persons  without  any  writ 
or  presentment  were  cast  into  prison,  &c,  that 
it  might  be  enacted,  that  it  should  not  be  so 
done  hereafter.  The  answer  there  is,  that  as 
this  is  an  article  of  the  Great  Charter,  this 
should  be  granted.  So  that  it  seems  the  sta- 
tute is  not  taken  to  be  an  explanation  of  that 
of  Magna  Churta,  but  the  very  words  of  the 
statute  of  Magna  Charta. 

I  will  conclude  with  a  little  obseri'ation  upon 
these  words,  <  nee  super  eum  mittimus ;'  which 
words  of  themselves  signify  not  su  much,  a  mau 
cannot  find  any  fit  sense  for  tliem.  But,  my 
lord;  in  the  Tth  king  John,  tliere  was  a  Great . 
Charter,  by  which  tliis  statute  in  the  9tli  H.  3, 
wherfby  we  are  now  regulated,  was  framed, 
and  there  the  words  are, '  nee  eum  in  carcerem 

*  mittimus.*  We  will  nut  commit  him  to  pri- 
son ;  that  is,  the  king  himself  will  not;  and  to 
justify  this,  there  is  a  story  of  that  time  in 
Mntthew  Paris,  and  in  that  Book  this  Charter 
of  king  John  is  st-t  down  at  large,  which  book 
is  very  authentic,  and  there  it  is  entered  :  and 
in  the  9th  of  Hen.  3,  he  saith,  that  the  statute 
was  renewed  in  the  same  words  with  the  Char- 
ter of  king  John.    And,  my  lord,  he  miglit 
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know  it  better  than  others,  for  he  was  the  kiiig*s 
Chronologer  in  tijo^e  times :  and  iherelore,  my 
lord,  since  there  he  so  many  reasons,  and  so 
many  precedents,  and  so  nmny  btatutts,  whicb 
declare,  that  no  freeniau  whiitsoever  ought  to 
be  imprisoned  but  according  to  the  hiws  of  the 
land;  and  that  the  Liberty  of  the  S'ulject  is 
the  hi^iest  inheiiiance  that  he  hath ;  my  hum- 
ble request  is,  that  according  to  the  uncieiit 
laws  and  privileges  of  this  realm,  this  gentle- 
man,  my  client,  m.iy  be  bailed. 

The  >\nGCMENT  of  Mr.  Calthrop,  at  the 
KingVBencb  bar,  22  Nov.  Mich.  3  Car. 
regi?. 

Sir  John  Corbet  being  brought  to  the 
KiugVBench  bar,  with  sir  Kdmund  Hampden, 
sir  Walter  Earl,  and  sir  John  lleveniugham, 
who  were  also  brought  ihitl.er  by  several  writs 
of  Ilabeiis  Corpus,  with  the  same  return  ;  I 
being  assigned  by  the  court  of  KiiiftVDejich, 
upon  a  petition  dt-livrred,  lobe  of  counsel  with 
fiir  John  Corbet,  did  move  that  sir  John  Corbet 
might  be  discliarged  of  his  imprisonment,  and 
put  in  bail ;  for  1  did  conceive  that  the  return 
of  this  II.  Corpus  was  ini^uilicient,  both  in  the 
matter  of  the  return,  and  ij)  ihe  m«nner  of  the 
return,  and  so  llicie  ougiit  not  to  be  a  longer 
dttninnig  of  sir  John  Corbet  in  prison.  For  as 
to  the  manner  of  the  return,  it  is  not  laid  down 
precisely,  that  sir  John  Corbet  is  detained  in 
prison  by  t'e  special  conuiiandment  of  the 
king,  signified  by  the  warrant  of  the  lords  of 
the  council ;  the  which  is  not  a  direct  atBrma- 
tion  that  he  is  detained  by  the  special  command 
of  the  king,  but  that  the  lords  of  the  council, 
by  their  warrant,  have  signified  unto  him  that 
he  was  committed  and  still  detained  by  the 
special  command  of  the  king. 

And  howsoever  the  lords  of  the  council  had 
signified  that  he  was  detained  by  the  command- 
ment  of  the  king,  yet  it  may  be  be  was  not  de- 
rained  by  the  commandment  of  the  kin^  ;  for 
their  signification  of  t}\e  same  by  warrant  may 
be  untrue,  and  the  warrant  of  the  lords  of  the 
council  that  is  returned  in  ^if c  t^f r6n, importeth 
that  the  keeper  of  the  Gatehouse  rather  took 
upon  him  to  return,  that  it  was  signified  unto 
h*m  by  the  warmnt  of  the  lords  of  the  council, 
that  sir  John  Corbet  was  committed  and  de- 
tained by  the  special  commandment  of  the 
king ;  because  if  the  kccprr  had  taken  upon 
him  to  afiirm  it  upon  his  return,  then  needed 
he  not  to  have  returned  the  warrant  of  the 
lords  of  the  council :  and  the  warrant  irself 
sheweth  that  he  had  only  bis  information  from 
the  lords  of  the  council.  For  their  warrant  is 
to  let  the  keeper  know,  that  both  the  first  com- 
mitment, and  this  direction  for  the  continuing; 
of  him  in  prison,  were  and  are  by  his  majesty's 
special  commandment ;  and  I  do  not  see,  as 
inis  retura  is  made,  that  an  accord  upon  the 
case  can  lie  upon  the  keeper  of  the  Gatehouse, 
if  sir  John  Corbet  was  not  committed  nor  de- 
tained by  the  special  commandment  of  the 
king,  so  long  as  the  warrant  of  the  lords  of  the 
council  be  returned  as  it  was  aiade^  because 


he  doth  return  the  same  as  the  significavit  of 
the  lords  by  their  warrant.  Register  65,  the 
writ  of  £xconimunicat'  Capiend'  goeth,  *  Rex 

*  vicecom*  Lincoln*  S.  significavit  nob'  venera- 
'  bilis  pater  Ilenricus  Lmcolniensis  episcopus 
'  per  literas  suas  pateutes  quod  R.  suus  paro- 
'  chial'  propter  suam  mnnife.^tam  contumac' 
'  authontiite  ipsiua  episc'  ordin*  excom'  est,  nee 

*  se  vult  per  ccnsuram  ecclesiastiram  juhtiuiar' 

*  &c.  tibj  pra'cipimus  (juod  prajdict'  R.  percor- 

*  pus  suum  secundum  consaetud'  Angliae  jus- 
•  ^  tic'  Scc.^    And  yet  no  man  will  say  that  there 

is  an  information  of  the  king,  that  R.  is  excom- 
municated, but  only  that  the  bishop  of  Lincoln 
had  bi^nitied  unto  him  iliat  R.  was  excommu* 
nicaied.  And  in  Fitz.  Nat.  Br.  663,  and  Re- 
gister 65,  it  appears  that  the  form  of  the  writ 
o(  E-acommiimcAl'nm  deliberandi  is,  *  Rexvice- 

*  com'  Loudon  salut*.  Cum  Thorn'  Jay  allu- 
'  tar'  L:»ndon'  qui  nuper  ad  denuutiat.  venera- 

*  bil*  patris  archicp'  Eborum  pro  contumaciis 
'  suis  rutione  contractus  in  civitate  nostra  £bo- 
'  rum  habit'  ut  diccbat.  trnquam  excum'  et 

*  claves  ecclesias  contemneni*  per  corp'  sumn 
'  secundum   consuetud*  Anpli'«  per  te  justic' 

*  priscepimus,  donee  &c.  esset  satisfact*  eid' 
'  archiepiscop.adsHiiT^faciendum  Deo  etsanctae 
'  ecclesiae,    sutiicieuteni    exposuit    cantionem, 

*  per  quod  e idem  tirchiepiscopus  offic.  archi- 

*  diac.  London,  routuse  vicissitudin'  obtentu 
'  §ciipsit  ut  ipkum  aLiiolvat  ab  excom'  senten* 
'  memorata  j>icut  idem  ttrchiepi^tcopus  per  lite- 
'  rassuas  patentes  nob'  significavit,  tibi  praeci- 
'  pimus  quod  pned'  Thorn,  cum  tibi  constare 
'  poierit  ipsum  ab  excom*  prsedict'  per  pnedici' 

*  otiicial'  abbolvi  a  prison*  qua  detinetur  »i  ea 
'  occasione  et  non  alia  detiueat'  in  eadem  sine 
'  dilatione  deliberari  fac\*  And  yet  it  cannot 
be  said,  that  although  the  king  recited  in  his 
writ  that  the  archbishop  had  signified  unto  him 
that  he  had  written  unto  the  othcial  of  the 
atchdeacon,  that  the  king  said,  that  the  arch- 
bishop had  written  ;  f()r  he  doth  not  afiirm  so 
much  precisely,  but  only  referreth  himself  unto 
the  certificate  of  the  archbishop. 

Plokvden  122.  Buckley  and  River's  case,  it 
is  put.  That  if  a  man  will  bring  an  action  of 
debt  upon  an  obligation,  and  declare  that  it 
appears  by  the  obligation  that  the  defendant 
stood  bound  to  the'plaintiff  iu  20/.  the  which 
he  hath  not  paid,  this  declarution  is  not  good  ; 
insomuch  as  it  is  not  allcdged  by  matter  in 
fact,  that  he  was  bound  unto  him  in  20/.  but 
the  deed  is  alledged  by  recital  only,  21  £d.  4, 
43.  I 

Plowden  Com.  126  &  H3.  Crowning  and 
Beeston's  Case. 

The  Abbot  of  Wahhara  being  appointed 
collector  of  a  Disme  tryiited  unto  the  ting,  in 
discharge  of  himself,  in  the  Exchequer,  plcad- 
eth,  '  Quo  inter  reconlat*  Ter.  Pa«jc.  anno  15. 
'  dumini  Re^is  Edwardi  1  inter  alia  continetur 

*  quod  R.  2.*  had  granted  unio  the  predecessors 
of  the  said  Abbot,  that  he  nor  any  of  his  suc- 
cessors should  be  any  collectors  of  any  dismes 
to  be  granted  aflerwards^  and  it  was  adjudged 
that  this  plea  was  ill. 
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For  ibe  saying  « It  was  contained  among 
the  llecards/  it  is  no  precise  affirmation  tliat 
tlie  king  had  granted  to  his  predecessors,  that 
ihey  should  be  discharged  of  the  colleciing  any 
disTnes,  but  it  is  only  an  allegation  by  way  of 
recital,  and  not  by  precise  atiirmation,  the  plea 
ijifty  DOC  be  good. 

2  it  3  Mar.  Dyer  117.  &  118.  the  plaintiflT^s 
rtply  in  bar  of  all  pleadeth,  that  John  Abbot 
or  W.  was  seized  of  his  lands  in  right  of  his 
church,  and  so  seized  by  the  assent  of  the  te- 
uant  by  indenture,  14  H.  4,  *  testat'  quod  prae- 

*  diet'  Abbat*  et  convent*  demiserunt  et  trndi- 

*  derunt'  unto  Che  plaintiff;  and  ruled,  that 
thb  form  of  pleading  was  ill,  insomuch  as  it 
was  not  ailedged  by  precise  affirmation,  *  quod 

*  doniserunt,  sed  indentura  teslatur,  quod  de- 

*  misenmi ;'  which  is  not  sufficient,  insomuch 
as  it  is  only  an  allegation  by  way  of  recital, 

►  tiiat  the  indenture  doth  witness,  and  the  same 
indenture  noay  witness  so  much^  and  yet  not 
be  a  demise. 

And  if  in  pleading  there  must  be  direct 
affirmation  of  the  matter  ailedged,  then  d  for^ 
tiori  in  a  return,  which  must  be  more  precise 
than  in  pleading ;  and  so  by  all  the  cases  I 
hzre  formerly  touched,  it  appeareth  that  this 
return  is  no  express  affirmation  of  the  keeper 
of  the  Gatehouse,  that  sir  John  Corbet  is  de- 
tained in  prison  by  the  special  commandment 
of  the  king,  but  only  an  affirmation  of  the 
l»>rds  of  the  council,  who  had  signified  unto 
him  that  his  detainment  in  prison,  was  by  spe- 
cial command  of  the  king. 

The  return,  which  ought  to  be  certain,  and 
punctual,  and  affirraatiie,  and  not  by  the  way 
of  information  out  of  another  man's  mouth, 
may  not  be  good,  as  appeareth  by  the  several 
books  of  our  law. 

«3  Ed.  3,  Rex  viif' 181.  upon  a  Homine  re- 
plegiando,  against  the  Abbot  of  C.  the  sheriff 
retumeth  that  he  had  sent  to  the  bailiff  of  the 
abbot,  that  answered  him,  that  he  was  tlie  vil- 
lein of  the  abbot,  by  which  he  might  not  make 
cieliverunce,  and  a  Sicut  alias  was  awarded,  for 
Jjis  return  was  insufficient;  insomuch  that  he 
had  returned  the  answer  of  the  bailiff  of  the 
abbot,  where  he  ought  to  have  returned  the 
answer  of  the  abbot  himself  out  of  his  own 
mouth. 

Trin.  32  E.  2,  Rot.  46.  parent*  vill'  et  Bui^. 
Evesque  de  Norwich,  repl'  68.  Nat.  Br.  Case 
S4.  Fitz.;<^at.  Br.  65.  &  34  E.  8,  Excom*  29, 
the  case  appeareth  to  be  such  in  a  trespass ; 
the  defendant  pleadetii  the  plaintiff  is  excom- 
municate, and  sheweth  forth  the  letter  of  the 
bishop  of  Lincoln,  witnessing  that  for  divei* 
contumacies,  &c.  and  because  he  had  certified 
no  cxcommttnic'done  by  himself,  but  by  another, 
the  letter  of  excommunication  was  annulled, 
for  the  bishop  ought  to  have  certified  bis  own 
act,  and  not  the  act  of  another. 

Hillarii  21  H.  8,  Rot.  37,  it  appeareth  by  the 
return  of  ah  H.  Corpus,  that  John  Parker  was 
committed  to  prison  for  security  of  the  peace, 
and  for  suspicion  of  felony,  as  *  per  mandatum 
*  domiai  regis  panciatum  per  Roberturo  Peck, 


*  de  CliffordVInn  ;*  and  upon  his  return,  John 
Parker  was  bailed :  for  the  return  •  Couauiss. 

*  fuit     per  speciale  mandatum  domjni   regis, 

*  nunciatum  per  Hobertum  Peck,'  was-  not 
good,  in!>omuch  that  it  uas  not  a  c^rect  return 
that  he  was  committed  '  per  mandatum  domini 
'  regis.' 

And  fi>r  the  first  point,  I  conclude,  that  this 
return  is  insufficient  iu  form,  insomuch,  that  it 
doth  not  make  a  precipe  and  direct  return,  that 
he  was  committed  and  detained  by  the  special 
command  of  the  king,  but  only  as  it  was  signi- 
fied by  the  warrant  of  the  lords  of  the  council, 
which  will  not  serve  the  turn.  And  upon  the 
book  of  9  H.  6,  44.  the  return  of  the  cause  of 
a  man's  impri6onment  ought  to  be  precise  and 
direct  upon  the  H.  Corpus,  insomuch  as  there- 
by to  be  able  to  judge  of  the  cause,  whether  it 
be  sufficient  or  not :  for  there  may  not  any 
doubt  be  taken  to  the  return,  be  it  true  or 
false,  but  the  court  is  to  accept  the  same  as 
true;  and  if  it  be  faUe,  tlie  party  must  take 
his  remedy  by  action  upon  the  case. 

And  as  concerning  the  matter  of  the  return,^ 
it  will  rest  upon  these  parts:  1.  Whether  the 
return,  that  he  is  detained  in  prison  by  special 
commandment  of  our  lord  the  king,  be  good  or 
iK>t,  without  shewing  the  nature  of  the  com-  . 
mandment,  or  the  cause  whereupon  the  com- 
mitment is  grounded  in  the  return  ?  3.  Whe- 
ther the  time  of  the  first  commitment  by  the 
commandment  of'the  king,  not  appearing  to 
the  court,  is  sufficient  to  detain  him  in  prison  ? 
3.  Whether  the  imprisonment  of  the  subjects 
without  cause  shewed,  but  only  by  the  com- 
mandment of  the  king,  be  warrantable  by  the 
laws  and  statutes  of  this  realm  ? 

As  to  the  first  part,  I  find  by  the  books  of 
our  law,  that  commandments  of  the  king  are  of 
several  natures,  by  some  of  which  the  imprison- 
ment of  a  man's  body  is  utterly  unlawful :  and 
by  others  of  them,  although  the  imprisonment 
may  be  lawful,  yet  the  continuance  of  him  with- 
out bail  or  mainprise,  will  be  utterly  unlawful. 
— There  is  a  verbal  command  of  the  king, 
which  is.  by  word  of  mouth  of  the  king's  only; 
and  such  commandment  by  the  king,  b^  the 
books  of  our  law,  will  not  be  suti(icient  either 
to  imprison  a  man,  or  to  continue  him  in  pri- 
son, 16.  6.  *  Monstransjde  faict  si,'  unen  an 
action  of  trespass  brought  for  cutting  ot  trees, 
the  defendant  pleadeth  that  the  place  where  he 
cut  them  is  parcel  of  the  manor  of  D.  whereof 
the  king  is  seized  in  fee,  and  the  king  com- 
manded him  to  cut  the  trees :  and  the  opinion 
of  the  court  there  is,  that  tlit  plea  in  bar  was 
ill,  because  he  did  not  shew  any  special  com- 
mandment of  the  king;  and  there  it  is  agreed 
by  the  whole  court,  that  if  the  king  commandeth 
on6  to  arrest  another,  and  the  party  command- 
ed did  arrest  the  other,  an  action  of  trespass  or 
false  imprisonment  is  maintainable  against  the 
party  that  arrested  him,  although  it  were  done 
ju  tfie  presence  of  the  king,  S9  H.  6,  17.  where 
one  justifieth  the  seizure  of  the  goods  of  a 
person  that  is  outlawed  by  the  conunandment 
of  the  king,  such  a  party  being  no  officer,  may 


not  m  an  action  brought  agaiost  him  have  any 
aid  of  the  king ;  for  such  a  com'mandaient  given 
to  one  that  is  not  an  officer,  will  not  any  ways 
avail  him,  that  is  to  justify  himself  by  the  re- 
turn of  that  commandment. 

37  H.  6, 10.  If  the  king  give  me  a  thing,  and 
I  take  the  same  by  his  commandment  by  word 
of  mouth,  it  b  not  justified  by  law;  nothing 
may  pass  without  matter  of  record. 

10  H.  7,  7.  and  17,  18,  it  is  agrcad,  that  jus- 
tices may  command  one  to  arrest  another  tliat 
is  in  tlieir  view  or  presence,  but  not  one  that  is 
out  of  their  view  or  presence.  (1  Croke.  Hol- 
iday V.  Oxenbridge.) 

And  Keble  10  H.  7, 13,  said,  that  where  one 
It  arrested  by  a  parol  command  in  their  view 
or  presence,  it  is  fitting  that  a  record  may  be 
made  of  it,  insomuch,  that  without  such  a  re- 
cord there  can  hardly  be  a  justification  in  ano- 
ther term. 

2.  There  is  a  commandment  of  the  king  by 
his  commission,  which,  according  to  Calvin's 
case  in  Coke's  7ih  Report,  it  is  called  hy  him, 
'breve  mandatum  non  remediabile;'  and  by 
virtue  of  such  a  commandment,  the  king  may 
nather  seize  the  goods  of  his  subject,  nor  im- 
prison his  body,  as  it  is  resolved  m  49  Ass.  pi. 
5,  where  it  is  agreed  by  all  the  justices,  that  a 
commission  to  take  a  man's  goods,  or  imprison 
his  body,  without  indictment  or  suit  of  the  party, 
or  other  due  process,  i$  against  the  law. 

3.  There  is  a  commandment  of  the  king, 
vhich  IS  grounded  upon  a  suggestion  made  to 
the  king  or  to  his  council;  and  if  a  man  be 
committed  to  prison  by  such  a  suggestion,  by 
commandment  of  the  king,  it  is  unlawful,  and 
not  warranted  by  the  law  of  the  reahn. 

The  25  of  E.  3,  cap.  4,  De  Provisionibus, 
where  it  is  contained  in  the  Great  Charter  of 
the  franchises  of  England,  that  none  shall  be 
imprisoned  or  arrested  of  his  freehold  or  of  his 
franchises,  nor  of  his  free  customs,  but  by  the 
law  of  the  land.— It  is  awarded,  conspnted  and 
established,  that  from  henceforth  none  shall  be 
taken  by  petition  or  buggestion  made  to  our  so- 
yereign  lord  the  king,  or  to  bis  council,  until  it 
be  by  indictment  or  presentment  of  his  good  and 
lawful  neijjhhours,  where  such  deeds  are  done 
in  due  manner,  or  by  process  made  by  writ  ori- 
ginal at  the  common  law;  nor  that  none  shall 
be  arrested  of  his  franchises,  nor  of  his  freehold, 
unhss  he  be  duly  brought  in,  and  answer,  and 
forejudged  of  the  same  by  way  of  law :  and  if 
any  thing  be  done  against  the  same,  it  shah  be 
redressed  and  holden  for  noOght. 

,^l^  ^'  ^Ar^'  ^^»  altliougb  i^  be  contained  in 
the  Great  Charter,  that  no  man  be  taken  or  im- 
prisoned or  put  out  of  his  freehold,  without  due 
process  of  the  law;  nev^rtiwless,  divers  persons 
rtake  false  suggestions  to  the  king  himself,  as 
well  for  mahce  as  otherwise,  whereby  the  king 
is  often  grieved,  and  divers  of  the  realm  put  in 
great  damages,  contrary  to  the  form  of  the  same 
statiit'/. 

Whtrtfore  it  is  ordained,  that  all  thcj  that 
make  such  suggestions,  be  sent  with  their  sug- 
gestious  to  the  Chancellor  or  Treasurer,  and 
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they  and  every  of  them  find  sureties  to  pursue 
their  suggestions,  and  endure  the  same  pain  as 
the  other  bhould  have  bad  in  case  that  his  sug- 
gestion be  found  untrue :  and  that  then  process 
of  the  law  be  made  against  them,  without  being 
taken  or  imprisoned,  against  the  form  of  the 
same  charter,  and  other  statutes. — So  that  ic 
appears  by  tliese  several  statutes,  that  such 
commandments  of  the  king  as  are  grounded 
upon  suggestion,  either  made  to  himself  or  to 
his  council,  for  the  imprisonment  of  a  man,  are 
against  the  law. 

Fourthly,  I  find  that  there  is  a  commaiAnent 
of  the  king  which  is  made  under  his  hand,  with 
bis  signet ;  for  in  4  and  5  of  Philip  and  Mary^ 
Dyer  162,  where  the  statute  of  1  Kic,  2,  c.  11^ 
restraineth  the  Warden  of  the  Fleet  for  letting 
any  man  at  large  that  is  in  upon  judgment  ac 
the  suit  of  any  man,  except  it  be  by  writ  or  other 
commandment  of  the  lung;  it  was  doubted, 
whether  the  queen  by  letter  under  her  hand  and 
privy-signet  doth  give  commandment  to  the 
Warden  of  the  Fleet  to  suffer  a  man  that  is  there 
in  exeoution  to  go  about  liis  business,  or  the  af- 
fairs of  tlie  queen  ;  whetlter  tliis  be  a  warrant- 
able command  or  not  within  the  statute :  and 
the  law  hath  always  been  conceived  upon  thai 
book,  that  such  a  commandment  is  not  warrant* 
able  by  law.  And  if  such  a  command  will  not 
serve  the  turn,  to  give  unto  a  man  his  liberty, 
which  the  law  favoureth,  and  had  the  counte- 
nance of  an  act  of  parliament  for  the  doing  of 
it ;  then  I  conceive  it  should  he  a  more  strong 
case,  the  king  should  not  have  power  by  his 
commandment  to  imprison  a  man  without  due 
process  of  the  law,  and  restrain  him  of  his  liberty, 
when  there  had  been  so  many  acts  of  parlia- 
ment made  for  the  liberty  of  the  subjects. 

Fifthly,  I  do  find  that  there  is  the  conunand- 
ment  of'^Che  king,  which  is  by  his  writ  under  the 
preat  seal,  or  the  sea^  of  the  court  out  of  which 
it  issueth,  Regist.  f.  69,  and  70.  In  the  writ 
'  De  cautione  admittenda,*.!  find  the  wordsn 
'  mandatum  regis'  expounded  to  be  '  breve 
'  regis,'  for  the  writ  goeth  :  i  Rex  vie'  salutem. 
'  Cum  nuper  ad  requisitiooem  S.  de  Isle  caoo- 
'  nici  Lincolne  venerabilis  patris  H.  Lincoln. 
'  Episcopi  ipso  in  remotis  ageote  vicarii  gene- 

*  ral,  per  literas  suas  patentes  nobis  significan-' 
'  tes  Nicho.  B.  diet.  Lincoln,  dioc.  propter 
'  manifestam  contumaciam  authoritate  ipsius 
'  episcopi  ordioar.  excommunicat.  esse  nee  si 

*  velle,  &c.  vobis  pr«ceperimus  quod  praefat. 
'  &c.  satisfactum  ex  parte  ipsius  N.  qui  virtute 
'  raandati  nostri  pradict.  per  vos  capt.  et  ia 

<  prison,  nostra  de  Newgate  detent,  existit,  &c. 
'  nos  nolentes  quod  prafat.  N.  per  breve  nos- 
'  trum  predict,  via  prxcludatur,  &c.  prosequi 

*  possit  in  forma  juris  maxim.  &c.  integer  esse 

*  debeat,  vobis  prscipimus  quod  scire,  &c.  quod 

<  sit,  &c.  quare  pnedict.  N.  a  prisona  predict. 

*  deliberan  non  debeat.    Rex  justiciar*  suis  do 

*  Banco  salut.  Cum  nos  nnper  ad  signifiqa- 
'  tionem  S.  de  Jsle,  &c.  usque  ibi  excommuni- 

*  cat.  extitiste>  nee  a^  velle,  &c.  esset  satisfiio- 
'  turn  ex  parte  ipsius  N.  virtute  mandati  nostri 
'  pr«d.  cRp.  et  m  prisona  nostra  de  Newgate 
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'  tunc  deteati,  &c.  et  nolentee  eo  pnetextu 

*  prmfaXo  N.  per  breve  Qostrum  prsd.  via  pns- 

*  cludat.  qoo  minus  appellat.  suae  negotiunn,&c. 
'  piooesierat.  et  appellant,  statut.  &c.  per  breve 
'  nostnim  praeceperirous  prsfat.  vie.  quod  scire 

*  faoerenty  &c.  vobif  signifio.  et  consult,  et  cir- 

*  cttmapect.  in  placitis  per  breve  praedict  coram 
'  vobis  peodencibus  procedere  valeatis  secun- 
'  diim  legem  et  consuecudinem  regni  nostri.' 

Staf.  7S,  5  £.  3,  c.  8.  1  £.  3,  c.  9,  saith,  that 
every  Capian  in  a  personal  action  is  a  com- 
mandment of  the  king,  for  it  is  *  Procipimus 
'  tibi  quod  capias^'  &c.  and  jret  the  defendant, 
as  there  it  is  said,  is  replevisable  by  the  common 
law.  7  R.  20,  a.  Calvin's  Case,  saith,  That 
there  are  two  kind  of  writs,  viz. '  brevia  manda- 
'  tocia  et  remedialia,  et  brevia  mandatoria  et 

*  noo  fcnedialia.'  Brevia  mandatoria  et  reme* 
dialia,  are  writs  of  right,  formed  on,  &c.  debts, 
tze^Msses,  and  shortly  all  writs  real  and  per- 
sonal, whereby  the  party  wronged  is  to  recover 
somewhat,  and  to  be  remedied  for  that  wrong 
which  is  done  unto  him. 

Sixthly,  I  do  find  by  oar  books  of  law,  and 
by  the  Register,  tliat  this  special '  mandatom 
'  domini  regis,'  is  expounded  to  be  this  writ,  and 
that  the  law  taketh  no  notice  of  any  other  <  spe- 

*  dale  mandatom,'  than  by  this  writ.  The 
which  being  so,  when  the  return  is  made,  that 
he  is  imprisoned  and  detained  in  prison  by  the 
special  commandment  of  the  king,  how  can  the 
coart  adjudge  upon  this  return,  that  sir  John 
Corbet  ongbt  to  be  kept  in  prison,  and  not  to 
be  bailed;  when  the  nature  of  the  special  com- 
mandment is  not  set  forth  in  the  return,  where- 
by it  may  ^>pear  unto  the  court  that  he  is  not 
bailable?  In  Bracton,  c.  12,  118,  }rou  shall 
sea  a  writ  reciting,  '  Precipimus  tibi  quod 

*  noQ  implacites  nee  implacitari  permittas  ta- 
'  lem  de  libero  lenemento  suo  tail  villa,  sint 

*  special!  praecepto  oostro  vel  capitalis  justiciar' 
'  nostri.' 

And  the  reason  of  it  there  is  given, '  Quia 
'  nemo  de  libero  teuemeoto  sine  brevi  sive  li- 
'  beUo  conventional!  nisi  gratis  voluerit  respon- 
'  dehiL'  So  as  the  exception  of  special  com- 
mandment by  the  very  book,  appeareth  ro  be 
'  breve  sive  libellus  conventionalis.'  Regist. 
271,  the  Writ  of  Manucaption  goeth  in  this 
manner :   '  Rex  vie.  salut  cum  nuper  assigna- 

*  verimus  dilectos  et  fideles  nostros  A.  B.  et  C. 

*  D.  ad  inquisitiones  de  forstallariis.  et  trans- 

*  gressionibos   contra  formam  statuti  dudum 

*  apud  Winton.  editi  in  com.  tiio  facieod.  et  ad 

*  illos  qoos  inde  culpabiles  invenirent.  capiend. 
'  ei  in  prisona  nostra  salvo  custod.  faciend.  do- 

*  oec  aliud  inde  prascipissemus  quod  C.  D.  -et 
*■  £.  pro  hujosmodi  ferstallamentis  et  transgres- 
'  sionibus  unde  coram  pnefnt.  A.  B.  et  C.  D. 
'  indict.  fuerint,capt.  et  in  prisona  deL.  detent. 
'  exisL  i^  qua  deliberari  non  possunt,  sine  man- 

<  dato  oostro  speciali,  nos  volentes  eisdem  C. 
'  D.  ^£,  gratiam  in  hac  parte  facere  speeialem, 

<  tibi  pnscipimus  quod  si  praedict.  C.  D.  et  E. 

*  ocoisione  priedict.  et  non  alia  in  prisona  pne- 

*  diet  detineatuur,  et  pro  trans^ressionibus  illis 
'  secundum  legem  et  consuetudiaem  regni  nos- 


'  tri  Anglis  replegiabiies  existunt,  &c.  tunc  im- 

*  po»'  C.  D.  et  £.  a  prisona  prasdict.  si  ea  occa- 
'  sione.  et  non  alia  detineantur  in  eadem,  inte- 
'  rim  deliberari  facias  per  manucapt.  supradict. 
^  et  habeas  tibi  tunc  coram  pnefat.  justiciar. 
^  iiomina  nmuucapt.  iilorum  et  hoc  breve.'. 

And  the  expositicm  of  this  *  speciale  manda- 
'  turn  doroini  regis,'  mentioned  in  the  Writ,  is 
expounded  to  be  *  breve  domini  regis,'  and 
thereupon  is  this  writ  directed  unto  tiie  sheriff 
for  the  delivery  of  them. — And  so  much  for  tt)e 
first  branch  of  the  first  part :  I  conclude,  that 
the  special  command  of  the  king,  without  shew* 
ing  the  nature  of  the  commandment  of  the  king, 
is  too  general,  and  therefore  insufficient  ^  for 
he,  ought  to  have  returned  the  nature  of  the 
commandment  of  the  iting,  whereby  the  court 
might  have  adjudged  upon  it,  whether  it  were 
such  a  commandment  that  the  imprisonment  of 
sir  John  Corbet  be  lawful  or  not;  and  whether 
it  were  such  a  commandment  of  the  king,  chat  < 
although  the  imprisonment  were  lawful  at  first, 
yet  he  might  be  bailed  by  law. 

And  as  for  the  general  return  of  *  speciale 
^  mandaturo  domini  regis,'  without  shewmg  the 
cause  of  the  imprisonment  either  special  or  ge- 
neral, I  hold,  that  for  that  cause  also  the  return 
is  insufficient.     ^ 

First,  in  regard  of  the  Habeas  Corpus,  which 
is  the  commandment  of  the  king  only,  made 
the  15th  of  November. 

According  to  the  teste  of  the  Writ,  command- 
ing the  keeper  of  the  Gate-house  to  have  the 
body  of  sir  John  Corbet, '  una  cum  causa  de- 

*  tentionis,  et  ad  subjiciendum  et  recipiendum 

*  ea  que  curia  nostra  de  eo  ad  tunc  ibid,  ordi* 
'  nar.  contingat' ;'  so  as  the  conunandment  of 
the  writ  being  to  shew  the  cause  of  his  detain- 
ing in  prison,  the  keeper  of  the  Gate-house  doth 
not  give  a  full  answer  unto  the  writ,  unless  the 
cause  o(  the  detainment  in  prison  be  returned  ; 
and  tlie  court  doth  not  know  how  to  ^ive  their 
judgment  upon  him,  either  for  his  imprison- 
ment,  or  for  his  discharge,  according  to  the  pur- 
port of  the  writ,  when  there  is  not  a  cause  re- 
turned. And  forasmuch  as  upon  an  Excom- 
mengement  certified,  it  hath  been  adjudged 
oftentimes  that  certificates  were  insufficient, 
where  the  cause  of  the  commitment  hath  not 
been  certified ;  that  the  court  might  adjudge 
whetlier  the  ecclesiastical  judges,  who  pro- 
nounced the  excommunication,  had  power  over 
the  original  cause,  according  to  the  book  of  14 
Hen.  4, 14,  8.  Rep.  68.  Trollop's  case,  and  20 
Edw.  3,  Excommengement  9. 

So  upon  an  Habeas  Corpus  in  this  court, 
where  a  man  hath  been  committed  by  the 
Chancellor  of  Engkmd,  by  the  Council  of  Eng- 
land, Marches  of  Wales,  Warden  of  the  Stan- 
naries, High-Commission,  Admiralty,  Dutchy, 
Court  of  Request,  Commission  of  Sewers  or 
Bankrupts;  it  hath  severul  times  been  ad- 
judged that  the  return  was  insufficient,  where 
the  particular  cause  of  imprisonment  hath  not 
been  shewn,  to  the  intent  that  it  might  appear, 
that  those  that  committed  him  had  jurisdiction 
over  the  cause,  otherwise  he  ought  to  be  dis« 


97]     STATE  TRIALS,  3  Chakles  L  1627 — Proceedings  on  the  Habeas  Corpus,      [2S 


m 


charged  by  the  law  :  and  I  5|>are  to  recite  par- 
ticular causes  in  every  kind  of  these,  because 
there  are  so  many  precedents  of  tlieni  in  several 
ages  of  every  king  of  this  reahn :  and  it  i^  an 
iniallibie  maxim  of  the  law,  That  as  the  coi^rt 
of  the  KingVBencb,  and  Judees,  ought  not  to 
deny  an  Habeas  Corpus  unto  any  prisoner  that 
shall  demand  the  same,  by  whomsoever  be  be 
committed ;  so  ought  the  cause  of  his  imprison- 
ment to  be  shewn  upon  the  i eturn,  so  that  the 
court  may  adjudge  of  the  cause,  whether  the 
cause  of  the  imprisonment  be  lawful  or  not. 
And  because  I  will  not  trouble  the  court  with 
so  many  precedents,  but  such  as  shall  suit  with 
the  cauhe  in  question,  L  will  only  produce  and 
vouch  such  precedents,  where  the  party  was 
committed  either  by  the  commandment  of  the 
king,  or  otherwise  by  the  commandment  of  the 
privy-council,  which  Stamford,  fol.  72»  termeth 
the  mouth  of  the  king;  such  acts  as  are  done 
by  the  privy-council,  being  as  acts  done  by  the 
king  himself. — And  in  all  these  causes  you  shall 
find  il)at  there  is  a  cause  returned  as  well  as 

*  a  speciale  mandatum  domini  regis,  Ike*  or 

*  mandatum  privati  conciUi  domini  regis,'  where- 
by the  couri  may  adjudge  of  the  cause,  and  bail 
them  if  they  sh»ll  see  cause. 

In  tlie  8*h  lien.  7,  upon  return  of  an  Habeas 
Corpus  awarded  for  the  body  of  one  Roger 
Sherry,  it  appeareth  t^at  he  was  committed  by 
the  mayor  of  Windsor  for  suspicion  of  felony, 
and  '  ad  sectam  ipsus  regis  pro  quibusdam  felo- 

*  niis  et  transgressionibus  ac  per  mandatum 

<  domini  r^is;'  21 H.  7.  upon  the  return  of  an 
Habeas  Corpus  sent  for  the  body  of  Hugh 
Pain,  it  appeared  that  he  was  committed  to 
f>rison,  ^  per  mandatum  dominorum  privati 
^  consUii  domini  regis  pro  suspicione  fclonis.' 

1  Hen.  8,  Hot.  9,  upon,  the  return  of  an 
Habeas  Corpus  sent  for  the  body  of  one  Tho. 
Harrison  and  others,  it  appeurs  that  they  were 
committed  to  the^earl  of  Shrewsbury,*  being 
marshal  of  the  housbold,  *  per  mandatum  do- 
'  mini  regis,  et  pro  suspicione  feloniie,  et  pro 

*  homicidio  iacto  super  mare.' — 3  et  4  Philip. 
et  Mariae,  upon  a  return  of  an  Habeas  Corpus, 
sent  for  the  body  of  one  Peter  Mao,  it  appear- 
eth that  he  wa^  committed  '  pro  suspicione 

*  felonis,  ac  per  mandatum  domiui  regis  et 
'  reginas.* — 4  et  5  Philip  et  Marie,  upon  the 
return  of  an  Habeas  Corpus  sent  for  the  body 
of  one  Thomas  Newport,  it  appeared  that  he 
was  committed  to  the  Tower,  •  pro  suspicione 
'  oontrafact'  monete  per  privatum  concilium 

*  domini  regis  et  regin{e.*->S3  Eliz.  upon  the 
retam  of  an  Habeas  Corpus  for  the  body  of  one 
Laurence  Brown,  it  appeared  that  he  was  com- 
mitted, '  per  mandatum  privati  concihi  domine 
'  regine  pro  diversis  causis  ipsam  reginam  tan- 
'  gent'  ac  etiam  pro  suspicione  proditionis.' 

So  .as  by  all  these  precedents  it  appeareth 
where  the  returtf  is  either, '  per  mandatum  do* 

<  mini  regis,'  or  '  per  mandatum  dominorum 
'  privati  concilii  domini  regis,'  there  is  also  a 
cause  over  and  besides  the  fnandatum  return- 
ed. As  to  that  which  may  be  objected,  that 
'  per  mandatum  domini  regis,'  or  *  privati  con- 


'  cilii  domini  regis,'  is  a  good  return  of  liis  im* 
prisonment,  I  answer, 

1.  That  tliere  is  a  cause:  for  it  is  not  to  be 
presumed  that  the  Icing  or  council  would  com- 
mit one  to  prison  without  some  offence ;  and 
therefore  this  mandatum  being  occasioned  by 
the  offence  or  fault,  must  be  the  cause,  and 
not  tlie  command  of  the  king  or  council,  which 
is  occasioned  by  the  cause. 

2.  It  appears  that  the  jurisdiction  of  the 
privy-council  is  a  limited  jurisdiction,  for  they 
have  no  power  in  all  causes,  their  power  being 
restraint  in  certain  causes  by  so-eral  acts  of 
parliament,  as  it  apficareth  by  the  Stat,  of  SO 
£.  3,  c.  11.  25  £.  3,  c.  1.  Stat.  4.  (vide  4  Instit. 
p.  53.)  the  private  petition  in  parhament  per- 
mitted in  the  1  R.  3,  where  the  commons  peti- 
tion that  the  privy-council  might  not  make  any 
ordinance  against  the  common  law,  customs  or 
statutes  of  the  realm;  the  4  H.  4.  cap.  3.  13 
H.  4, 7. 31  H.  6.  And  their  jurisdiction  being 
a  limited  jurisdiction,  the  cause  and  grounds  of 
tbeir  commitment  ought  to  appear,  whereby 
it  ma;jr  appear  if  the  lords  of  the  ci>uncil  did 
commit  nim  for  such  a  cause  as  was  within 
their  jurisdiction:  for  if  they  did  command  roe 
to  be  committed  to  prison  tor  a  cause  whereof 
th^y  had  not  jurisdiction,  the  court  ought  to 
discharge  me  of  this  imprisonment.  And  how- 
soever die  king  is  *  Vicarius  Dei  in  terra,'  yet 
Bracton,  cap.  8,  fol.  107,  snith,  <  ^uod  nihil 
'  alind  potest  rex  in  terris  cum  sit  minister  Dei 
'  et  vicarius,  quam  solum  quod  de  jure  potest, 
'  nee  obstat,  quod  dicitur  quod  principi  placer, 
^  legis  hal)eC  vigorem,  quia  sequitur  in  fine  legis 
'  cum  lege  regia  que  de  ejus  imperio  lata  est ; 
'  id  est,  noo  quicquid  de  voluntate  regis  temere 
'  prasumptnm  est,  sed  animo  condendi  jura, 
*  sed  quoid  conalio  magistratuum  suorum  rege 

<  author,  prsstant,  et  habita  super  hoc  delibera- 

<  tione  et  tract,  rect.  fuer.  deiinit.  potestat. 
'  itaque  sua  juris  est,  et  non  injuric'  The 
which  being  so,  then  also  it  ou^ht  to  appear 
upon  what  cause  the  king  committeth  one  to 
prison  ;*whereby  the  judges  which  are  indif^ 
ferent  between  the  king  and  his  subjects,  may 
judge  whether  his  commitment  be  against  the 
laws  and  statutes  of  this  realm,  or  not. 

3.  It  is  to  be  observed,  that  the  kin^s  com- 
mand by  his  writ  of  Habeas  Corpus,  is  since 
the  commandment  of  the  king  for  his  commit- 
ment ;  and  this  being  the  latter  commandment, 
ought  to  be  obeyed :  wherefore  tliat  command- 
ing a  return  of  tlie  body  '  cum  causa  deten- 
tionis,'  there  inust  be  a  return  of  some  other 
cause  than  '  per  mandatum  domini  regis,'  the 
same  commandment  being  before  the  return  of 
the  writ. 

Pasch.  9  £.  3,  pi.  30,  fol.  56,  upon  a  writ' 
of  Cessavit  brought  in  the  coomy  of  Northum- 
berland, the  Detendants  plead,  That  by  reason 
of  the  county  being  destroyed  by  w^rs  with  the 
Scots,  king  %d,  S  gave  command  that  no  writ 
of  (Cessavit  should  be  brought  during  the  wars 
with  Scotland,  and  that  the  king  had  sent  his 
writ  to  surcease  the  plea,  and*  he  averreth  xhn% 
the  wars  with  Scotland  did  coRtiQtte. 
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Hearie  that  givetli  tb6  rule  saiib,  That  we 
have  command  by  the  king  tiiat  uow  is,  to  hold 
th  >  plea,  wherefore  we  will   not  surcease  for 
an  t  writ  of  the  king  that  h  dead.     And  so  ufion 
ait  the«e  reasons  and  prec<>dcnts  tbrmeriy  nl- 
Jedged,  i  conclude,  that  the  return  that  sir  John 
Corbet  WHS  cumniitted  and  detahied  in  prison, 
'  per  sfiecifde  inandatum  doraini  re ^is/  \%ithout 
siiewing  the  nature  of  the  coimnandment,  by 
wliich  the  court  may  judge  w  hether  the.  com- 
mandmeDt  be  of  such  a  nature  as  he  ought  to  be 
detained  in  prison,  and  that  without  shewing  the 
cause  upoo  which  the  commandment  of  the  king 
is  grounded,  is  not  good.  As  to  the  second  part, 
which  is.  Whether  the  time  of  the  commitment 
by  the  return  of  the  writ,  not  appearing  unto 
the  court,  the  court  ought  to  detain  him  in 
prison,  or  no  ?  I  conceive  that  he  ought  not  to 
'be  continued  in  prison,  admitiinp;  that  the  first 
commitment  by  the  command  of  the  king  were 
hwfiii;  yet  when  he  hath  continued  in  prison 
by  such  reasonable  time,  as  may  be  thought  fit 
for  thatoflence  for  which  he  is  commuted,  he 
ought  to  be  brought  to  answer,  and  not  to  con- 
tinue still  in  prison  witliout  being  brought  to 
answer. — For  it  appears  by  the  books  of  our 
]iA«rs,  chat  liberty  is  a  thing  so  favoured  by  the 
law,  that  the  law  will  not  suifer  the  continu- 
ance of  a  man  in  prison  for  any  longer  rime 
than  of  necessity  it  must ;  and  therefore  the 
law  will  neither  suffier  the  party,  sherifl^  or 
judges  to  coutinoe  a  man  in  prison  by  their 
p4)«»er  and  their  pleasure,  hot  doth  speed  the 
delivery  of  a  man  out  of  prison,  with  as  reason- 
able eiipedition  as  may  be. 

And  opon  tliis  reoson  it  is  resolved,  in  1  & 
2  El.  Dyer  175.  &  8  Ed.  4,  13,  That  howso- 
ever tlie  law  allow eth  that  there  may  be  a  term 
between  the  teste  of  an  original  writ  and  the 
return  of  tiie  same,  where  there  is  only  a  sum- 
mons, and  no  imprisonment  of  the  body ;  yet 
ii  will  not  allow  that  there  shall  he  a  term  be- 
tween tlie  teste  of  a  writ  of  Capias,  and  the 
return  of  the  same,  where  tlie  body  of  a  man 
is  to  be  imprisoned  :  insomuch  that  it  will  give 
DO  way,  that  the  party  siiail  have  any  power 
to  continue  the  body  of  a  man  imprisoned  :my 
longer  time  than  needs  must,  39  £.  3,7.  10  H. 
7,  11.  6  E.  4,  69.  11  E.  4,  9.  48  E.  3, 1.  17  E. 
3, 1.&  2  Hen.  7. 

Keilaway*s  Reports  do  all  ngrcc,  that  if  a  Ca- 
pias shall  he  awarded  airainst  a  man  for  the 
apprehending  of  his  body,  and  the  sheriff  will 
return  the  Capias  that  is  awarded  against  the 
party,  a  '  non  est  inventus,^  or  that  '  langui- 
dus  est  in  prisona,'  yet  the  law  ivill  allow  the 
party  against  whom  it  is  awarded,  for  the  avoid- 
ing of  his  corporal  penance  and^uress  of  impri- 
sonment, to  appear  gratis,  and  for  to  answer.— 
For  the  law  will  not  allow  the  sheriff  by  his 
fui-e  return  to  keep  one  in  prison  longer,  than 
needs  must,  38  Ass.  pi.  C2.  Brooks  imprison- 
raent  100.  saitb,  That  it  was  determined  in  par- 
lumeut  that  a  man  is  nut  to  be  detained  in 
prison,  after  he  hath  made  tender  of  his  fine  for 
hri  iroprisooment ;  therefore  I  desire  your 
krdship  that  sir   John   Corbet  may  not  be 


longer  kept  in  durance,  bqt  be  discharged  ac- 
cording to  the  law. 

L.  C.  Justice.  Mr.  Attorney,  you  have 
heard  many  learned  Arguratnts;  if  you  be  pro- 
vided to  answer  presently,  we  wiU  near  you; 
but  if  you  will  have  a  longer  d  ^y,  for  that  you 
are  not  provided  to  argue,  you  may,  we  will 
give  it  you. 

Doderidge.  If  you  will,  you  may  see  the 
precedents ;  it  may  be  you  have  not  secu  some 
of  them,  and  we  must  see  them  too. 

Att.  Gen.  (Heath.)  May  it  please  your  lord- 
ship, the  gentlemen  that  he  o)  counsel  with  the 
knights  at  tlie  bar,  they  ha^e  said  much,  and 
spoken  very  long  for  their  clients,  and  to  good 
purpose  and  pertinently.  It  is  a  cause  that 
carrieth  with  it  a  great  deal  ofwei^rht,  both 
towards  the  king  and  his  subjects  also,  and  I 
am  not  $<o  hasty  to  put  myself  upon  the  main 
point  of  this  cause,  when  it  is  almost  time  for 
yonr  lordship  to  rise. 

My  lord,  the  gentlemen  have  severalFy  spoken, 
and  given  and  insisted  upon  several  reasons, 
and  ihey  have  cited  many  precedents.  I  could 
say  something  of  them  at  this  present,  and  that 
some  of  them  have  been  mistaken  ;  and  there- 
fore I  beseech  your  lordship,  that  I  may  have 
time  to  answer,  that  1  may  not  wrong  the  cause 
of  the  king  s  part,  or  slight  the  cau^e  on  the 
subject's  part. 

But  that  which  I  desire  to  say  now  is,  that 
these  gentlemen  have  all  of  thein  gone  in  one 
form,  to  divide  the  cause  into  two  parts  :  The 
first,  the  Form  of  the  return.  The  second,  the 
Matter  of  the  return.  For  the  form,  methinks 
we  may  put  an  end  to  that  now,  if  your  lordship 
please,  that  we  may  hare  no  return  to  that 
anotlier  day,  but  I  may  apply  myself  unto  the 
matter  of  the  return. 

To  the  Form  of  the  return  they  have  taken 
divers  exceptions,  but  they  especially  insisted 
upon  two  main  heads :  First,  That  the  Return 
is  not  good,  because  it  is  not  an  absolute 
return.  I  confess  the  ground  is  well  laid,  and 
the  major  is  good,  that  if  this  return  he  not  po- 
sitively the  return  of  the  Warden  of  the  Fleet 
himself,  but  tlic  relation  of  another,  it  is  no 
good  return,  therefore  I  need  spend  no  time  in 
that,  the  ground  being  well  laid.  But  under 
your  lordsliip's  favour,  the  minor  proposition  I 
deny,  we  differ  only  in  that ;  for  I  say  that  this 
return  is  certain,  and  that  it  is  not  the  wonls  of 
any  man  else,  but  the  express  words  of  the 
warden  himself,  and  that  this  is  added  ej  abufi- 
danti  to  give  satisfaction  to  the  court,  that  he 
had  order  to  make  the  return :  therefore  I  de- 
sire* your  lordship  to  cast  your  eyes  upon  the 
substance  of  the  return,  and  dii^tinguish  it  into 
parts.     The  words  are,  *  Dctentus  est  in  pri- 

*  sona  sub  custodia  mea  per  specialemandatum 
'  domini  ref2i8,  mihi  si&nificatinn  per  Wairan- 
'  turn  dUornm  privati  conriUi  dicii  domini 
'  regis,  &c.'  If  he  had  turned  the*e  words,  and 
said,  *  Detent'  est  prout  mihi  significat'  per 

*  Warranioni  duortira  privati  concilii  per  spe- 

*  dale  maodntum  domini  regis/  then  it  might 
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be  taken  to  be  the  words  of  the  lords  of  the 
council:  but  the  first  words  being  positive, 
*'  DetenCus  est  per  speciale  mandatum  dumini 

*  regis/  that  is  suiHcient,  and  the  rest  is  surplu- 
sage, and  he  doth  not  say,  *  prout  mihi  signi- 

*  ficatV  but  *  mihi  signi^cat'  only  f  which  is 
absolute,  and  the  jesolution  thereof  resteth 
more  in  your  lordship's  expounding  of  the 
words,  than  in  putting  any  case  i^on  them. 

The  second  exception  is  taken  to  Ihe  Form 
of  the  return,  for  that  there  is  not  the  cause  of 
the  imprisonment  returned,  but  of  the  detain- 
ing alone.  My  lord,  I  say  no  more  at  present 
to  that,  but  this :  no  man  is  bound  to  answer 
more  than  that  which  is  the  contents  of  the 
Mrrit.  But  the  writ  it  may  be  to  know  specially 
the  cause  of  the  detaining,  or  what  the  cause 
of  the  caption  is  only,  and  if  tlie  officer  make 
<mswer  to  that  which  is  required  of  him  in  the 
vrrit,  it  is  sufficient.  It  may  be,  there  be  pre- 
cedents both  ways,  I  am  sore  there  are  for  de- 
tentions, and  there  is  no  cause  why  the  officer 
shall  shewnhe  time  of  his  commitment :  but  if 
the  prisoner  siiall  desire  it,  your  lordship  may 
grant  him  a  writ,  to  shew  the  cause  both  of  his 
caption  and  detention  also. 

f  birdly,  They  say  that  this  return  is  uncer^ 
tain,  and  that  it  is  the  Warrant  of  the  lords  of 
the  council,  and  not  of  the  king,  by  which  he 
is  committed.  For  that,  my  lords,  I  say,  tliat 
if  it  had  all  been  left  out,  and  he  had  only 
said,   *  Detentus  foit  per  speciale  mandatum 

*  domini  regis/ it  had  been  sutficient :  but  when 
lie  doth  more,  it  is  superfluous,  and  not  neces- 
sary, for  it  appeared  before  by  whom  he  was 
committed  ;  and  v«hen  he  returns  the  warrant 
of  the  lords  of  the  council,  it  is  not  their  word:* 

.  that  commit  him  :  but  they  being  the  represen- 
tative body  of  the  king,  they  do  express  what 
the  king's  command  is,  but  they  signify  nothing 
of  their  own;  and  therefore  I  desire  your  lord- 
ship  to  deliver  your  opinion  in  that  point  of  the 
return,  whether  it  be  positive  or  no. 

This  cause,  as  it  greatly  concerns  the  Sub- 
jects, so  it  nuicb  concerns  the  kit)g  too.  I  am 
sorry  there  should  be  any  occasion  to  bring 
these  things  in  question  ;  but  since  it  is  now 
here,  I  hope  I  sitiill  give  satibfaction  to  your 
lordsliip,  and  to  the  parlies  too,  and  I  desire 
that  I  muv  have  till  Mondny  f(ir  it. 

L,  C,  Justice.  I  thisik  it  is  not  best  for  us 
to  declare  our  opinions  by  piece-meols,  but 
upon  all  the  case  tO;:eiher,  and  as  you  are  a 
stranger  to  the  return,  so  are  we ;  and  there  be 
many  precedents  and  acts  of  parliament  not 
printed,,  which  we  must  we. 

Dotierid^e,  This  is  tfie  greatest  cnuse  tliat 
ever  I  knew  in  this  court ;  our  judgmenti  that 
we  give  between  party  and  party,  between  the 
king  and  the  meanest  sahjcct,  ought  to  be 
maturely  advised  on,  fur  so  are  the  entries 
of  ourjudi^ments,  '  Quod  mutura  deliberatione 
'  habita,'  It  %vns  judged,  &c.  .And  we  must  see 
the  precedents  nnd  acts  of  parliament  tliat  we 
hear  mentioned. 

Justice  Jones,  Mr.  Attorney,  if  it  be  so 
that  the  taw  of  Magna  Charta.  and  other  sta» 


tutes  be  now  in  force,  and  the  gentlemen  be 
not  delivered  by  this  court,  liow  shall  they  be 
delivered  ?  Apply  yourself  to  shew  us  any  other 
way  to  deliver  them. 

boderidge.  Yea,  or  else  they  shall  hav«  » 
perpetual  imprisonment. 

i^er  Cur  tarn,  Monday  was  appointed  for 
the  Attorney's  argument,  and  in  the  interim 
the  Counsel  for  tUe  gentlemen  were  by  order 
appointed  to  attend  the  Judges  with  all  the 
precedents  and  unprinted  statutes  which  they 
mentioned,  and  that  they  should  let  the  Attor- 
ney see  them  also.-— And  the  gantlenieii  bemg 
asked  if  they  desired  to  come  again,  answered 
xhey  did,  and  a  Role  was  entered  for  it. 

Monday,  26  November,  1687.     Tertio  Mi- 
chaelis,  38  Caroli  Regis,  in  Banco  Regis. 

Sir  John  Corbet,  sir  Walter  Earl,  sir  John 
He^'eningham,  sir  Edmund  iiampdcn,  kn^hes, 
were  brought  to  the  bar. 

Attorney-General  (Heath).  May  it  please 
your  lordship,  these  gentlemen,  sir  John  Cor- 
bet, sir  Wplter  Earl,  sir  John  Ueveningbam, 
>  and  sir  Edmund  Hampden,  upon  their  motion 
to  tliis  Court  to  have  their  Habeas  Corpus, 
and  that  themselves,  and  the  cause  of  their  de- 
taining them  in  their  several  prisons^  might  be 
brought  before  your  lordship,  had  it  granted  to 
them. — My  lord,  at  the  first  motion  of  it,  the 
knowledge  thereof  coming,  and  that  they  had 
such  a  desire,  his  majesty  was  very  wiJhng  to 
grant  unto  them,  as  to  all  his  subjects,  this 
common  case  of  justice ;  and  though  it  be  a 
case  which  concerns  himself  in  a  high  degree, 
yet  he  hath  been  so  gracious  and  so  just,  as 
not  to  refuse  to  leave  the  examination  and  de- 
termination thereof  to  thelaws  of  this  kingdom. 
— My  lord,  it  is  very  true  that  this  is  a  very 
great  cause,  and  hath  raised  a  great  expecta- 
tion, and  for  the  manner  of  it,  more  than  wns 
necessary;  but,  my  lord,  I  am  afraid  these 
gentlemen  whom  it  concerns,  have  rather  ad- 
vised their  counsel,  than  their  counsel  them  : 
but  I  shall  take  the  case  as  now  I  find  it,  and 
as  the  gentlemen's  counsel,  on  die  other  side, 
have  led  me  the  way  to  it.^ — The  exceptions 
ttint  ha\  e  been  taken '  by  the  coufisel  on  the 
other  side,  to  the  return  made  by  the  warden 
of  the  Fleet,  and  the  rest  of  the  guardiat4S  of 
several  prisons,  have  been  two.  For  renewing 
of  your  lordsliip's  memory,  we  will  read  one  of 
the  Returns,  they  are  all  alike. 

Then  the  Return  was  read  for  sir  John  Ile- 
vcninghain,  by  Mr.  Keeling. 

Al lamey-Oenerel,  M  ay  it  plensr  your  lord- 
ship, against  this  return  thecouusel  of  the  gen- 
tlemen have  taken  some  exceptions,  and  have 
divided  their  objeciious  into  two  main  points^ 
the  one  the  Form,  the  other  the  Matter.  To 
the  Form  the^  have  objected  four  several 
things:  1.  That  the  return  is  not  positive,  but 
referred  to  the  signification  made  by  another, 
as  the  lords  of  the  council.  3.  That  the 
keepers  of  the  prisons  have  not  returned  tlie 
cause  oi  the  commitment,  but  the  cause  of  the 
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cause,  which  is  not  good.  S.  That  the  return 
is  imperfect,  for  that  it  shews  only  the  cause  of 
the  detaining  in  prison,  and  not  the  cause  of 
the  first  commitnient. — And  lastly,  That  the 
return  is  contradictory  in  itself,  for  that  in  the 
first  part  thereof  there  is  a  certification  that  the 
detaining  of  these  gentlemen  in  prison,  is  '  per 

*  speciale  mandatum  domini  regis ;'  and  when 
the  Warrant  of  the  lords  of  the  council  is 
shewed,  it  appears  that  the  commitment  is  b^' 
the  command  of  the  kiu)^  signified  by  the  lords 
of  the  council  t  and  by  your  lordships  favour,  I 
will  give  a  several  answer  to  every  of  these  se- 
veral objections.  And  for  the  first,  that  the 
return  is  not  positive  and  affirmative,  but  de^ 
pends  upon  and  hath  relation  to  some  other, 
and  therefore  it  is  not  good  ;  I  do  agree  that 
the  (^nnd  is  true,  that  if  the  return  be  not 
poutive,  it  is  not  good :  we  differ  only  in  Uie 
ininor,  that  the  return  is  not  positive  and  af* 
iSfioatire ;  for  I  agree  that  these  Book-cases, 
Chat  faa^  been  put,  art  ^od  law :  as  27  Ass. 
pt.  65,  that  if  the  sherift  return  that  he  had 
MDt  to  the  bailiff  of  the  hundred,  and  he  gives 
him  that  answer,  that  is  no  good  return ;  for 
the  theriff  ought  to  make  the  return  as  of  his 
own  art,  without  namine  of  the  bailiff  of  the 
liundred  in  his  return :  tor  if  he  return,  <  Quod 
'  nuuidavi  baUivo  itineranti  qui  habet  retom' 
<  oauiiom  brevium  et  executionem  eorund'  per 
^  cartam  domini  regis  qui  mihi  dedit  nullum 

*  responsum ;!  this  is  not  good,  if  he  were  not 
iniliff  of  a  franchise  or  signiory,  for  so  is  21 
U.  7,  fol.  4. 

There  hath  been  cited  to  maintain  these  ob- 
jections, 20  Ed.  3.  The  record  I  have  perused, 
aind  there  I  find  that  the  Bishop  said,  that  it  is 
ibund  in  archivu,  in  the  record,  &c.  that  he 
was  excommunicated ;  but  it  was  found  to  be 
sji  mrckhfUy  &c.  and  that  is  no  positive  return 
that  it  is  so.  I  will  oppugn  what  hath  been 
flaid  by  the  Counsel  on  the  other  side ;  it  roust 
be  granted  that  if  the  return  here  be  not  posl- 
cive,  it  is  imperfect,  and  in  5  11. 7, 28,  it  is  said, 
that  an  impteHect  return  is  no  return  at  all,  it 
is  all  one ;  but  if  the  return  was  so,  that  was 
not  much  material,  for  then  it  were  but  tempo- 
rary, and  it  might  be  amended :  but,  my  lord, 
they  have  mistaken  the  minor  proposition,  for 
they  have  taken  it  as  granted  that  there  is  an 
imperfect  return  from  the  lords  of  the  coun- 
cil. My  lord,  I  shall  intreat  you  to  cast  your 
eyes  upon  the  return,  and  you  shall  find  the 
£rst  words  positive  and  affirmative :  the  words 
are,  '  Quod  detentus  est  sub  custodia  mea  per 
'  speciale  mandatum  domini  regis  :'  the  other 
words,  '  roibi  significatum,'  follow  after,  but 
are  not  part  of  the  affirmation  made  before  it.. 
But  if  they  will  have  it  as  they  seem  to  under- 
stand it,  then  they  must  turn  the  words  thus  : 

*  Qood  testificatum,'  or  *  significatum  est  mihi 
'  per  dominos  privati  concihi  quod  detentus  est 
'  per  speciale  mandatum  domini  regis  ;*  and 
then  indeed  it  had  not  been  their  own  proper 
return,  bat  the  signification  of  another,  the 
lords  of  the  council :  the  turning  of  the  sen- 
tence will  resolve  this  point ;  the  thing  itself 
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must  speak  for  itself.  I  conceive  by  your  lord- 
ship's favour,  that  it  is  plain  and  clear,  here  is 
a  positive  return,  that  the  detaining « is  by  the 
commandment  of  the  king :  and  the  rest  of  the 
return  is  rather  for  satisfaction  to  myself  and 
the  Court,  than  otherwise  any  part  of  the  re- 
turn. 

The  second  Objection  hath  dependance  upon 
this,  as  that  he  hath  returned  the  cause  of  the 
cause,  and  not  the  cause  itself,  wherein,  under 
your  lordship's  favour,  they  are  utterly  mista- 
ken ;  for  the  return  is  affirmative,  '  Ego  Jo- 
'  hannes  Liloe  testifico,  &c.'  I  know  that 
nmonic  the  logicians  there  are  two  causes,  there 
is  causa  causant,  and  causa  causata  :  the  causa 
causans  here  in  this  case  is  not  the  warrant  from 
the  lords  of  the  council,  for  that  is  causa  causa- 
ta  :  but  the  primary  and  original  cause,  which 
is  causa  causans,  is  '  speciale  mandatum  domi- 
'  ni  regis  ;*  the  other  is  but  the  council's  signi- 
fication or  testification,  or  warrant  for  him  that 
made  the  return. 

To  the  third  Objection,  that  the  return  is 
imperfect,  because  it  shews  only  the  cause  of 
the  detaining  in  prison,  and  not  the  cause  of 
the  first  commitment:  My  lord?,  for  tlmt  I 
shall  not  insist  much  upon  it,  for  that  I  did  saj 
the  last  day,  which  I  must  say  again,  it  is  suffi- 
cient for  an  officer  of  tlie  law  to  answer  tliu^ 
point  of  the  Writ  which  is  in  command. — Will 
your  lordship  please  to  hear  the  Writ  read,  and 
then  to  see,  whether  the  wardens  of  the  prisons 
have  not  made  answer  to  so  much  as  was  in 
command? 

Then  the  Writ  was  read  by  Mr.  Keeling. 

Attomty-GeneraL  My  lord,  the  Writ  itself 
clears  the  objection ;  for  it  is  to  have  the  party 
mentioned  in  it,  and  the  cause  of  his  detention^ 
returned  into  this  court ;  and  therefore  the  an- 
swer to  that  is  sufficient.  Only,  my  lord,  the 
warden  of  the  Fleet,  and  the  rest  of  the  keepers 
of  the  prisons,  had  dealt  prudently  in  tneir 
proceedings,  if  they  had  only  said,  that  they 
were  detained  '  per  speciale  mandatum  doinini 

*  regis,'  and  it  had  been^good,  and  they  might  ^ 
have  omitted  the  rest:  but  because,  if  they 
should  make  a  false  return,  they  were  liable  to 
the  actions  of  the  party,  they  did  discreetly  to 
have  the  certification  of  the  lords  of  the  coun- 
cil, in  suspicion  that  if  this  return  was  nut  true^ 
they  were  liable  to  the  actions  of  these  gentle- 
men.— In  9  H.  6,  40,  44,  it  is  said.  That  what- 
soever the  cause  be  that  is  returned,  it  must 
be  accepted  by  the  court;  they  must  not 
doubt  of  the  truth  of  the  Return,  and  the  of- 
ficer that  shall  return  it  is  liable  to  an  action 
if  the  return  is  false;  and  therefore  the  guar- 
dians of  the  prisons  did  wisely,  because  they 
knew  this  was  a  case  of  great  expectation,  to 
shew  from  whom  they  had  their  warrant,  and 
so  to  see  whether  the  cause  be  true  or  not. 

The  last  Objection  to  the  Return  is,  that  it 
is  contradictory  in  itself,  as  that  the  first  part 
of  it  is,  that  they  ate  detained  in  prison  *  per 

*  speciale  mandatum  domini  regis ;'  hut  in  this 
reuition  of  it,  it  shews  that  they  are  detained 
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by  the  command  of  the  lords  of  thfe  council ; 
for  the  words  of  tlieir  Warr«int  are,  to  require 
you  still  to  detain  him,  &c. — But,  my  lord,  if 
they  will  be  pleased  to  see  the  whole  Warrant 
together,  they  shall  find  that  the  lords  of  the 
council  speak  not  their  own  words  or  command 
in  that  warrant,  but  they  say  that  you  are  to 
take  notice  of  it,  as  the  words  and  command 
of  the  king ;  for,  my  lord,  the  lords  of  the  coun- 
cil are  the  servants  to  the  king,  they  signify  lus 
majesty *s  pleasure  to  your  lordship,  and  they 
say  it  is  his  maje>ty*s  pleasure  you  should 
know  that  the  first  commitment,  and  this  pt'e- 
sent  detaining  him  in  prison,  are  by  his  majes- 
ty's special  commandment. — And  this,  my 
lord,  is  all  that  I  will  say  for  the  sutficiency  of 
the  Form  of  the  return,  to  prove  that  it  is  suih- 
cient. 

Touching  the  matter  of  the  return,  the  main 
point  thereof,  it  is  but  a  single  question,  and  I 
hope,  ray  lord,  of  no  great  difficulty  ;  and  that 
is,  whether  they  be  replevisable,  or  not  reple- 
visablo?  It  appears  that  the  commitment  is 
nor  in  a  le^al  and  ordinary  way,  but  that  it  is 
*  per  speciale  manriatutu  doroini  regis  ;'  which 
implies,  not  only  the  fnct  ^done,  but  so  extra- 
ordinarily done,  tli»t  it  is  notorious  to  be  his 
majesty's  immfdiate  act  and  will  it  should  be 
so  ;  whether  in  this  case  th«  y  should  be  baila- 
ble or  n-  t  in  this  court,  which  I  acknowledge 
to  be  the  highest  court  of  judicature-  for  surh  a 
case  as  is  in  question. 

The  counsel  on  the  other  side  desire,  that 
they  may  be  bailed,  and  have  concluded  that 
they  may  not  (»e  remanded  ;  their  grounds  of 
argument,  though  tbey  were  many  that  did 
speak,  1  have  iu  my  Collection  divided  into 
^ve  points  : 

I'he  first  was,  Reasons  that  they  must  be  so, 
arising  from  the  inconveniences  tliat  would  fall 
to  the  subjects,  if  it  should  not  be  so  in  the 
main  points  of  their  liberty.  The  second  was. 
they  shewed  divers  autliorities  out  of  their 
law-books,  which  they  endeavoured  to  apply. 
The  third  was,  The  Petition  of  the  Commons 
answered  by  several  kings  in  parliament.  The 
fourth  was,  Acts  of  Parliament  in  print.  •  The 
last  was,  Precedents  of  divers  times,  which 
they  alledged  t9  prove,  that  men  committed  by 
the  kintr's  commandment,  a|id  by  the  com- 
mandment of  the  lords  of  the  privy-council, 
(which  I  conceive  to  be  all  one,  for  the  body 
of  the  privy*<ouncil  represents  the  king  himself) 
that  upon  such  conmiitroeut  in  such  causes 
men  had  been  hailed. 

In  the  Course  of  my  arguments  I  will  follow 
their  metl»«>d,  first,  to  answer  their  Reasons, 
and  then  those  Books  which  they  have  cited, 
which  1  conceive  to  he  pertiaent  to  this  ques- 
tion, and  then  the  Petition  and  Answer  made 
in  parliament,  and  then  their  Acts  of  Parlia- 
ment, next  their  Prect-dents ;  and  lastly,  I  will 
give  Your  lordship  sume  reasons  of  my  own, 
which'  I  hope  shpU  sufficiently  satisfy  your  lord- 
ship and  all  others,  but  the  parties  themselves, 
for  I  except  tliem. 
My  lord,  the  great  and  mighty  Reason  that 


they  insisted «pon,  was  the  inconveniences  that 
might  come  to  the  subjects  in  their  liberties,  if 
tliis  return  should  be  good;  and  this  reus<iii 
they  inferred  out  of  records  and  books  of  the 
common  law,  which  gives  the  liberty  of  the 
subjects;  I  do  acknowledge  that  the  Liberty 
of  the  Subject  is  just,  and  that  it  is  the  inheri- 
tance of  the  subject,  but  yet  it  is  their  inheri- 
tance secundum  legem  terra. 

My  lords,  they  put  many  Cases  likewise  to 
enforce  it,  1  and  2  Eliz.  Dyer,  fo.  175,  that  the 
continuance  of  a  Capias  shall  be  from  term  to 
term,  without  a  tenn  betwixt,  because  other- 
wise the  party  defendant  may  be  kept  t(n>  long 
in  prison  ;  and  38  Ass.  pi.  22,  Broke  tit  Im- 
prisonment 100,  that  imprisonment  is  but  to 
detain  the  party  till  he  have  made  fine  to  the 
kint',  and  therefore  the  kine  cannot  justly  de- 
tain him  in  prison  after  the  fine  tendered ;  and 
16  H.  6,  moostraus  de  faict  182,  if  the  king 
command  me  to  arrest  a  man,  and  thereupon 
I  do  arrest  him,  he  may  have  an  action  of  false 
imprisonnieut,  or  of  trespass  against  me,  tliough 
it  be  done  in  the  king*s  presence :  and  1 U.  7. 
4,  the  discourse  of  Hussey,  where  he  saith,  that 
sir  John  Markham  dehvered  unto  king  Edward 
the  4th,  that  he  should  not  arrest  upon  treason 
or  felony  any.  of  his  subjects,  because  he  could 
not  wrong  his  subjects  by  such  arrest,  for  they 
could  not  have  remedy  against  him. 

These,  my  lord,  are  the  Causes  that  they  in- 
sisted upon  for  this  purpose.  To  the  two  first, 
I  shall  give  but  one  answer;  which  is.  That  the 
restraint  in  these  two  cases,  and  most  of  the 
other  cases  before  cited,  appears  to  be  in  the 
ordinary  course  of  judicature  fit  for  Westmin- 
ster-hali,  and  not  for  the  king*a  council-table. 
A  writ  of  Capias  was  the  first  original  of  it, 
and  therefore  not  to  be  apphed  to  the  cause  of 


ours. 


And  for  the  other  two  cases,  the  law  pre- 
sumeth  that  the  active  part  of  them  is  not  so 
propcV  for  the  majesty  of  a  king,  whoever  doth 
these  things  by  his  subordinate  officers ;  bat 
that  the  subject  should  not  be  committed  bj 
the  king,  was  never  heard  of,  for  the  king  may 
commit  any  man  at  his  pleasure ;  but  that  is 
net  our  case :  but  whether  when  the  king  bath 
committed  one,  he  must  render  a  cause  of  (hat 
commitment,  that  it  may  appear  whether  the 
party  be  bailable  or  not,  or  else  the  party  must 
be  delivered. 

The  book  9  E.  3,  fol.  16,  pi.  30,  cited  of  a 
Cessavit,  the  king  haying  by  proclamation  com- 
manded, that  in  the  county  of  Northumberland 
no  Cessavit  should  be  brought,  &c«  during  the 
war ;  the  tenant  pleaded  tins  command,  and  it 
was  denied  him,  and  he,  notwithstanding  that, 
was  commanded  to  plead  ;  but  the  reason 
thereof  was,  becanse  the  commandment  thereof, 
was  given  by  E.  2,  who  being  dead,  the  con^ 
mandment  was  determined. 

The  Book  of  Edw.  3,  4  fol.  16,  is  indeed, 
where  the  commandment  was  given  by  the  same 
king,  and  that  was  likewise  denied  him  ;  for 
the  king  cannot  command  your  brdship,  or  any 
other  court  of  justice,  to  ptocetd  otherwiit 
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than  according  to  the  laws  of  this  kingdom ; 
fuc  It  is  part  of  your  lordship's  oatb^  to  judge 
ai.H:ording  to  ttw  law  of  the  kingdom.  But,  my 
itird,  there  is  a  great  difference  between  those 
ie^i  coxntiiands,  and  that  ubsoluta  potestus  that 
a  sovereign  hath,  by  which  a  king  commands ; 
but  when  I  call  it  ubsoluta  polcstas,  \  do  not 
mean  that  it  is  such  a  power  as  that  a  king  may 
d«>  what  he  plenseth,  for  he  hath  rules  to  govern 
himself  by,  as  well  as  your  lordships,  who  are 
tuiiorditiate  judges  under  him.  The  difference 
is,  tile  king  is  the  head  of  the  same  fountain  of 
justice,  which  your  lurdship  administers  to  aJl 
hi*  subjects;  all  justice  is  derived  from  him, 
and  what  he  duth,  he  doth  nut  as  a  private  per- 
son, hot  as  the  head  of  the  common  wealth,  as 
ju^tictarius  rcgniy  yea,  the. very  essence  of 
ju^e  under  God  upon  earth  U  in  him;  and 
skill  not  wc  generally,  not  as  subjects  only,  but 
as  hiw^ers,  who  govern  themselves  by  the  rules 
of  the  law,  submit  to  his  commands,  bat  make 
iaqairies  whether  they  be  lawful,  and  say  that 
the  king  doth  not  this  or  that  in  coarse  ofjus- 
ticv? 

If  voor  lordship  sitting  here  shall  proceed  ac- 
cording to  justice,  who  calieth  your  actions  in 
question,  except  there  are  some  errors  in  the 
proceeding:  and  then  you  are  subject  to  a  writ 
of  error. — But  who  shall  call  in  question  the 
actions  or  the  justice  of  the  king,  who  is  not  to 
|iivc  smy  account  for  them  ?  as  in  this  our  case, 
that  he  commits  a  subject,  and  shews  no  cause 
for  lU 

The  king  commits  and  oflen  shews  no  canse, 
for  it  is  sometimes  generally,   *  Per  speciale 

*  Biandatum  domini    regis,'   sometimes    '  Pro 

*  certis  cau>is  ipsum  dominnni  regem  movent!-' 
'  bus:'  but  if  the  king  do  this,  shall  it  not  be 
£:ood  ?  It  is  nil  one  when  the  commitment  is 

*  Per  speciale  maudatum  domini  regis,'  and 
t»hen  it  is  *  Pro  certis  causis  ipsum  dominum 
'■  regem  moventibus ;'  and  it  is  the  same  if  the 
romniitment  be '  Ceitit  de  causis  ipsum  domi- 

*  num  regem  tangentibus.' 

And,  my  lord,  unless  the  Return  to  you  doth 
open  the  secrets  of  the  commitment,  your  lord- 
sbip  cannot  judge  whether  the  party  ought  by 
law  to  be  remanded,  or  delivered  :  and  there- 
ibre  if  the  king  allow  and  give  warrant  to  tho^e 
that  make  the  rctarn,  th:it  they  shall  express  the 
cause  of  tiie  commitment,  as  many  times  he 
dotfa,  either  for  suspicion  of  felony,  or  making 
money*  or  the  like ;  we  shall  shew  your  lord- 
ship that  in  these  causes  this  a>urt  in  its  juris- 
diction were  proper  to  try  these  criminal  cau«fcs, 
and  your  lordship  doth  proceed  in  them  ai- 
thoogh  the  commitment  be  '  per  speciale  man- 

*  datam  domini  regis,'  which  hath  not  a  secret 
in  it  in  these  causes,  for  with  the  warrant  he 
sendeth  your  lordship  the  came  of-the  commit- 
ting ;  and  when  these  warrants  are  made  and 
brought  into  this  court,  your  lordship  may  pi*o^ 
ceed :  but  if  there  be  no  cau»e  expressed,  this 
court  hath  always  used  to  remand  them ;  for 
it  bath  been  used,  and  it  is  to  be  intended  a 
matter  of  state,  and  that  it  b  not  ripe  nor 
tr^j  for  it  to  appear. 


My  lord,  the  main  fundamental  grounds  of 
argument  upon  this  case  begins  with  Magna 
Charta,  from  thence  have  grown  statutes  for 
explanation  thereof,  several  Petitions  of  par- 
liament, and  Precedents  for  expedition  ;  I  shall 
give  answers  to  them  all. 

For  Magna  Charta,  in  the  29th  chapter,  bath 
these  words ;  f  No  freeman  shall  be  taken  or 

*  imprisoned,  or  disseised,  of  his  freehold  liber- 
'  ties,  nor  free  customs,  nor  be  outlawed,  or 
'  exiled,  nor  any  other  way  destroyed,  nor  wo 
'  will  not  pass  upon  him  nor  condemn  him,  but 
'  by  lawful  judgment  of  his  peers,  or  by  the 
'  law  of  the  realm.' — My  lord,  this  statute  hatb 
been  many  times  confirmed;  the  lord  Coke 
numbered  up  the  number  to  be  about  twenty; 
and  we  are  to  conclude  on  thb,  it  is^the  founda^ 
tion  of  our  Liberties. 

No  freeman    can   be  imprisoned    but  by 

*  legale  Judicium  parium  suorum,  aut  per  legem 
'  terrsB.  But  will  they  have  it  understood  that 
no  man  should  be  committed,  but  first  he  shall 
be  indicted  or  presented?  I  think  that  no 
learned  man  will  offer  that;  for  certiiinly  there 
is  no  justice  of  peace  in  a  county,  nar  consta- 
ble within  a  town,  but  he  doth  otherwise,  and 
might  commit  before  an  Indictment  can  be 
drawn  or  a  presentment  can  be  made:  what 
then  is  meant  by  these  words,  <  Per  legem 

*  teme?'  If  any  man  shall  say,  this  doth  not 
warrant  that  the  king  may  for  reasons  moving 
him  commit  a  man,  and  not  be  answerable  for 
it,  neither  to  the  party,  nor  (under  your  lord- 
ship's favour)  unto  any  court  of  justice,  but  to 
the  High  Court  of  Heaven ;  I  do  deny  it,  and 
will  prove  it  by  our  Statutes. 

My  lord,  it  was  arged  by  the  counsel  on  the 
other  side,  that  our  printed  Magna  Charta^ 
which  saith  <  nee  super  eum  mittimus,'  is  mis- 
taken ;  and  that  in  divers  Manuscripts  it  is  ex- 
pressly set  down  to  be,  <  nee  eum  in  carcerem 
'  mittimus.'  I  cannot  judge  of  the  Manu- 
scripts that  I  have  not  seen;  but,  my  lord,  I 
hrtve  one  here  by  me,  which  was  written  many 
years  ago,  and  the  words  in  print  are  word  for 
word  as  that  which  is  here  written. 

Then  they  say,  that  Matthew  Paris  sets  it 
down  so  in  his  History :  My  lord,  we  do  not 
govern  ourselves  by  Chronicle,  but  to  answer 
that  of  ^latthew  Paris,  he  reports  a  thing  done 
in  king  John's  time,  but  it  was  then  but  thought 
on,  and  it  was  enacted  in  the  tune  of  Henry  3  ; 
and  there  be  many  things  said  to  be  done  ia 
Matthew  Paris  which  were  not,  and  many 
thiniis  omitted  by  him  which  were  done.  This 
Charter  was  but  in  election  in  the  time  of  king 
John,  and  then  it  m  ght  be,  *  nee  eum  in  car- 
'  cerem  mittimus;'  but  it  was  not  enacted  till 
the  time  of  He-iry  3,  and  then  that  was  omirted, 
and  the  Charter  granted  as  now  we  have  it.— 
But  if  they  do  sec  no  more  than  I  in  this 
Clause,  I  know  not  why  we  should  contend 
about  these  words,  seeiiig  the  first  part  of  this 
Statute  saith,  *  Nemo  imprisonelur,*  why  ihea 
may  not  I  say  as  well,  *  nee  eum  m  carcerem 

*  mittinms?'  1  see  no  difference  in  t\\e  worda^ 
and  therefore,  my  lord,  I  shall  not  insist  anj 
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fonger  upon  the  literal  exposition  of  the  words 
of  Magna  Charta,  but  I  will  resort  to  the  rest 
of  it,  which  is  exprest  in  the  subsequent  statute 
and  in  common  practice. 

The  Counsel  on  the  other  side  said,  that  the 
statute  of  28  £.  3,  c.  3.  expresseth  and  giveth 
life  to  this  Charter;  I  shall  desire  to  have  that 
Statute  read. 

Keeling,  Clerk.    Item.  <  Whoreas  it  is  con- 

*  tained  m  the  Great  Charter/  &c.  (V'ide  all 
these  Statutes  in  Littleton's  Argument  in  Par- 
liament ;>of/e£i.^ 

Attorney  General.  My  lord,  the  reading  of 
this  statute  will  give  answer  to  it ;  for  it  is  ap- 
parent hy  the  words  thereof,  none  shall  be  taken 
by  Petition,  &c.  and  that  the  court  be  extend- 
ed to  the  first  arrest,  but  they  are  to  be  under- 
stood that  none  shall  be  condemned,  but  he 
shall  be  brought  to  answer,  and  be  tried.  And 
if  it  be  expounded  otherwise,  it  will  be  contrary 
to  that  practice  which  was  then  in  use, — But  it 
is  utterly  forbidden  by  this  Statute,  that  any 
man  should  be  condemned  upon  suggestions  or 
petitions  made  to  the  king  or  council,  without 
due  trial  by  law. — The  next  Statute  they  cited 
was  25  E.  3.  cap.  4.  My  lord,  1  desire  that 
that  may  be  read. 

Keeling,   Clerk.     Item,  •  That  no  man,  of 

*  what  estate  or  condition  soever  he  be,  shall 

*  be  put  out  of  land  or  tenement,  nor  taken, 

*  nor  imprisoned,  nor  disinherited,  nor  put  to 

*  death,  without  being  brought  to  answer  by 

*  due  process  of  law,' 

Attorney  General.  My  lord,  this  Statute  is 
intended  to  he  a  fnml  prosecution:  for  if  a  man 
shall  be  imprisoned  without  due  process,  and 
never  be  brought  to  answer,  that  is  unjust,  and 
forbidden  by  this  statute;  but  when  a  man  is 
taken  in  causes  that  are  unknown  to  us,  (who 
walk  below  stairs^  we  are  not  privy  to  the  cir- 
cumstances whicn  inay  cause  the  trial  to  he 
delayed ;  and  peradveniure  it  is  hot  time  to 
bring  the  matter  to  trial,  because  it  is  not  yei 
come  to  maturity,  and  therefore  tliis  is  not 
within  the  meanmg  of  the  statute. — Another 
Statute  that  they  mention  is  in  the  same  year, 
and  it  is  page  9.  ch.  9.  I  desire  it  amy  be 
read. 

Keeling,  Clerk.    Item,  '  Because  the  Pco- 

*  pie  of  tl»e  realm,  &c.'  (\^ide  Littleton's  Ar- 
gument pottea,) 

Attorney  General,  My  lord,  it  is  very  clear 
that  this  Statute  had  no  manner  of  thought  of 
I  this  cause  in  question  ;  but  whereas  sheriffs  did 
procure  commissions  to  be  awarded  to  them- 
selves for  their  private  gain,  to  the  prejudice  of 
the  subject,  the  statute  conderoneth  those  com- 
missions, but  it  niaketh  nothing  to  this  question 
which  we  have  now  in  hand.  The  next  Sta- 
tute which  they  cited,  was  37  Ed.  3,  cap.  18. 
I  beseech  it  may  be  read. 
Keeling,  Clerk.    •  Itei^,  Though  it  be  con- 

*  tained  m  the  Great  Charter,'  &c.  (Vide  as 
•foresaid.) 

Attorney  General.    My  lord,  this  Statute 

^  'teems  to  be  a  commentary  and  light  to  the 

0ther  Statutes,  Ui«  Kope  whereof  is  against  pri- 


vate suggestions  made  to  the  king  or  his  coun- 
cil, and  not  in  a  legal  way,  and  therefore  it 
condemns  them ;  and  this  is  more  fully  ex- 
pressed in  the  Statute  of  38  Edw.  3,  cap.  9. 
which  they  likewise  mentioned :  By  which  sta« 
tute  direction  is  given  what  security,  those  per- 
sons which  make  such  suggestions  are  to  give, 
that  they  should  prosecute  their  suggestions, 
and  what  punishment  tliev  shall  undergo,  if 
their  suggestions  be  found  mlse. 

Keeling,  Clerk.  <  Item,  As  to  the  article 
<  made  at  the  last  parliament,'  &c.  (Vide  as  be* 
fore'  said.) 

Attorney  General.  My  lord,  this  and  the 
last  Statute  seem  to  con<^iice  both  to  one  pur« 
puse,  that  they  that  in  tlteir  accusations  went 
not  in  a  legal  way  to  bring  the  party  to  his  an- 
swer, it  was  directed  by  this  statute,  that  they 
siiould  go  a  legal  way, — The  last  act  of  parlia- 
ment in  print,  the  counsel  on  the  other  side 
produced,  was  the  Statute  of  1  H.  2,  cap.  12. 
which  I  desire  may  be  read. 

Keeling,  Clerk.  <  Item,  Whereas  divers 
'  people  at  the  suit  of  parties  were  committed 
*  the  Fleet/  &c.  (Vide  as  before.) 

Attorney  General.  My  loid,  it  appeareth 
that  the  scope  of  this  Statute  is  against  the 
Wardens  of  the  Fleet,  for  some  miscarriages  \i\ 
them;  but  there  is  one  thing  in  this  Statute 
which  I  shall  d&sire  your  lordship  to  observe; 
and  that  is,  for  those  misdemeanors  he  sliall 
forfeit  his  office,  except  it  be  by  writ  from  the 
king,  or  his  commandment ;  so  that  it  was  no 
new  doctrine  in  those  times,  that  the  king 
might  then  give  such  commandment  for  com- 
mitting. The  scope  of  this  Statute  had  two 
hands :  1.  That  the  warden  should  forfeit  his 
oHicc ;  and,  2.  That  he  should  recompense  the 
party. 

Jn  the  4th  and  5th  of  Phil,  et  Mar.  Dyer 
162.  it  was  resolved,  That  if  the  Warden  shall 
deliver  a  roan  out  of  prison  without  command, 
he  forfeiteth  hris  office,  and  damage  unto  the 
party ;  but  if  he  have  tlie  command  of  the 
king,  that  shall  excuse  the  forfeiture  of  his  of^ 
Hce  :  but  he  must  bring  the  party  hither,  and 
here  these  gentlemen  are  now,  for  that  com- 
mandment of  the  king  is  no  exception  for  lum 
not  to  obseive. — If  be  receives  a  writ  from  this 
court,  to  shew  the  court  from  whence  he  re* 
ceives  his  warrant,  it  may  excuse  the  forfeiture 
of  his  office,  but  notwithstanding  be  is  subject 
to  the  action  of  the  party. 

But  I  desire  yoor  lurdship  to  observe  that 
pa^  of  the  Statute,  which  the  other  party  would 
not  make  use  of,  which  is,  that  the  king  may 
command  by  writ  or  otherwise  ;  these  were  all 
the  printed  statutes  cited  by  the  counsel  on  the 
other  side.  But  because  I  would  not  misinter- 
pret these  statutes,  I  thought  it  equal  to  desire 
your  lordship  t)mt  they  might  be  read.  Be- 
sidip  the  printed  Statutes,  they  mentioned  Pe- 
titions by  the  commons,  and  the  Answers  to 
them  of  several  kings  in  parliamea.tT  The  first 
is,  Rot.  pi.  6  Ed.  3,  numero  1  et  20 .-  besides 
these  two,  there  is  oneotlier  of  28  Ed.  B,  n.  18. 

My  lurdy  of  these  three  Petitions  and 
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Answers,  the  two  first  were  meDtioned  by  tbe 
counsel  OD  the  other  side ;  and  that  in  28  £d. 
3,  28, 1  have  produced,  all  of  them  even  to  one 
purpose.  The  commons  then  petitioned  the 
kingy  that  all  the  Statutes  made  in  exposition 
of  Magna  Chaita,  and  of  the  Forest,  may  be 
ieptaod  observed:  the  kio^  makes  Answer, 
that  it  shall  be  done.  And  in  one  of  the  An- 
swers it  is  said.  If  any  man  be  grieved  he  may 
complain.  But  what  is  all  this  to  the  point  in 
question  ?  Could  there  be  any  other  Answer  to 
gi?e  life  to  these  requests  ?  The  king  he  is  pe- 
titioned that  some  are  injured ;  he  answers, 
That  if  thejr  complain,  they -shall  be  relieved. 

And  oofVy  my  lord,  we  are  where  we  were, 
to  dnd  out  the  true  meaning  of  Magna  Charta, 
for  there  is  the  ibundation  of  our  case ;  all  tliis 
that  bath  been  said  concemeth  other  things, 
and  is  nothing  to  the  thing  in  qoestjon.  There 
is  not  a  word  either  of  the  commitment  of  the 
king;,  or  commandment  of  the  council,  iu  all 
Che  Statutes  and  Records. 

And  now,  my  lord,  I  am  at  an  end  of  those 
Statutes,  and  come  to  that  that  was  alledged 
and  mentioned  to  be  in  d  II.  6,  46.  and  if  I 
cuuld  have  found  it,  I  would  have  brought  it, 
but  I  could  uot  find  it ;  therefore  if  they  have 
it,  I  desire  that  they  will  shew  it,  but  I  think 
they  have  it  not,  and  therefore  I  will  let  that  go. 

My  lord,  I  come  to  that  which  I  insisted 
upon,  the  question  as  it  was  at  first,  not  whe- 
ther the  king  or  the  lords  of  the  council  can 
comiait  a  man,  and  shew  no  cause  wherefore 
they  do  commit  him ;  but  whether  the  ordinary 
courts  of  justice  have  power  to  bail  him  or  no; 
for  that  I  will  insist  upon  the  Statute  of  Westm. 
1.  which  I  desire  your  lordship  may  be  read, 
aad  theu  I  will  apply,  (vide  Westm.  primo.) — 
i^Iy  lord,  this  Statute,  if  I  misundersUnd  it  not, 
i>  a  full  expression  to  tlie  purpose  of  Magna 
Cliarta ;  tl]«  spope  whereoi  is  to  direct  us  iu 
what  cases  men  unprisoned  were  to  be  bailed. 
It  was  especially  for  direction  to  tbe  sheriffs 
and  otliers;  but  to  say  co&rts  of  justice  are 
excluded  from  this  statuu,  I  conceive  it  cannot 
be.  It  recites,  Tliat  whereas  heretofore  it  was 
oot  resolved  in  what  cases  men  were  replevis- 
able,  and  in  what  cases  not,  but  only  in  these 
four  cases;  for  the  death  of  u  man,  or  by  the 
coramandmcat  of  the  king,  or  of  his  justices, 
or  of  tbe  tbrest.— My  lord,  I  say  that  this  sta- 
tute expresseth  not  the  law  was  made  by  this 
statute,  that  in  these  cases  men  were  not  re- 
plevisable;  but  it  expresseth  that  the  law  was 
clear  in  these  cases ;  in  these  four  cases  it  was 
dearly  resolved  before. 

I  pray  yon,  my  lord,  observe  the  time  of  the 
making  of  this  Statute;  tliatof  Magna  Charta 
was  made  in  the  time  of  Henry  S,  aud  tliis  of 
Westminster  in  the  time  of  £dw.  1,  so  that  it 
was  made  in  the  time  of  the  same.-^And,  my 
lord,  if  they  had  understood  the  statute  of 
Magna  Charta  in  another  sense,  would  they 
not  have  expressed  it  so  in  this  statute?  Was 
it  not  fitter  for  them  than  for  us,  they  being 
nearer  the  first  making  of  Magna  Charta  than 
we  are  ?  But  certainly  the  Statute  of  Magna 


Charta  was  expounded  at  the  time,  as  I  have 
shewed  before;  if  not,  witliout  ail  doubt  at  the 
time  of  making  of  Westm.  primo. 

The  parliament  would  not  have  been  so 
careful  to  provide  for  things  of  lesser  momeut 
and  omit  ttiis  of  so  great  consequence,  il  there 
had  been  any  question  of  it«  In  all  times  and 
ages,  Magna  Charta  hath  been  confirmed,  but 
they  shew  not  any  one  law  that  doth  except 
against  this  positive  law  of  Westminster  the 
first,  or  any  acts  of  parliament ;  nay  more,  ia 
any  printed  Books,  that  in  this  case  men  should 
be  replevisable. 

My  lord,  if  you  know  nothing  printed  or  un* 
printed,  if  any  will  desire  to  alter  a  coftrse  that 
always  hath  been  held,  you  will  seek  for  Pre- 
cedents, for  the  constant  use  and  course  is  the 
best  exposition  of  the  law ;  it  is  not  enough 
for  me  to  say,  This  it  is,  unless  I  make  it  good. 

First  then,  I  say,  they  on  the  other  side 
caouot  cite  one  Book,  Statute,  or  other  things 
to  prove,  that  they  that  have  been  committ^ 
'  per  speciale  mandatum  domiui  regis,'  are 
bailable.  But,  my  lord,  I  fitid  some  to  the 
contrary,  that  they  are  not  bailable,  and  I  will 
cite  some  of  them,  and  read  of  odiers;  for  I 
would  not  in  a  case  of  that  expectation,  that  it 
should  be  thought  that  any  thing  should  be 
misinterpreted. 

In  the  33  Hen.  6,  f.  33,  Robert  Poyning's 
Case,  he  was  conunitted  *  pro  diversis  causis 
'  ipsum  dominum  regem  tangent' ;'  tjiis  alters 
not  the  case,  for  it  was  as  good  as  no  cause,  for 
it  was  the  Warrant  '  domini  regis,'  and  there 
is  no  question  upon  this :  but,  my  lord,  I  know 
tliis  is  not  the  point  in  Question. 

The  next  thmg  I  shall  shew  unto  your  lord- 
ship, is  Pasch.  21  £dw.  1,  Rot.  cla.  3,  aud  this, 
my  lord,  was  near  the  time  of  making  of  the  sta- 
tute of  Westm.  1,  and  this  precedent  is  to  this 
purpose :  Tlie  sheriff  of  Leicestershire  and  War- 
wickshire (for  then  there  was  but  one  sheriff  to 
both  those  shires)  did  receive  commandment  by 
letters  from  the  king.  That  whereas  the  earl  of 
Warwick  had  commanded  divers  persons  to  the 
custody  of  the  said  siteriff,  the  king  sent  a  letter 
to  the  said  sheriff,  commanding,  that  to  those 
who  were  committed  to  bis  custody  by  the  earl 
of  Warwick,  he  should  shew  no  grace  to  them ; 
that  is,  they  should  not  be  bailed. — The  sheriff, 
notwithstanding  tliis  command,  lets  some  of 
those  prisoners  to  bail ;  whereupon  he  was  com- 
plained of  in  parliament,  that  he  had  done 
against  the  kin^s  commandment,  and  he  was 
condemned  for  it. 

This  was  in  parliament;  I  wonder  this  should 
be  done  in  parliament,  aud  that  it  was  not  said 
there,  that  thii  commitment,  being  done  by  the 
king's  commandment,  was  not  good ;  no,  he 
was  condemned  in  parliament,  fur  it  was  one 
that  did  break  the  statute  of  Westm.  prim. 

My  lord,  the  use  that  I  make  of  this  Record 
is  this :  It  recites,  that  the  earl  of  Warwick 
committed  divers,  it  might  be  that  he  did  com- 
mit them  by  direction  from  the  king ;  but  the 
record  mentioncth  not  so  much,  but  it  shews, 
that  th6  king  by  letters  commanded  tbe  &heri£^ 


that  he  should  shew  those  persons  no  grace, 
and  yet  be  did ;  he  was  examined  upon  this, 
and  by  parliament  committed. 

The  next  matter  I  will  offer  to  your  lordship's 
judgment  for  the  trae  exposition  of  the  law  in 
this  case,  is  the  Book  we  call  The  Register,  an 
authority  respected,  it  is  the  foundation  of  all 
our  writs  at  the  common  law ;  I  bring  not  the 
book.  In  this  book  there  is  one  writ  saith  tiius, 
'  Rex,  &c.  Quod  repiar*  fac*  A.  nisi  fuerit  per 
'  speciale  mandatum  domini  regis/ 

Justice  Doderidge,  In  what  writ  is  thai, 
^  De  bomine  replegiando  ?'  ' 

Attorn.  Gen.    Yea,  in  the  writ '  De  homihe 

*  repleeiando;'  and  there  is  another  writ  direct- 
ed to  the.  constable  of  Dover,  in  the  very  same 

'w«rds  ;  by  which  it  appears  that  they  that  are 
imprisoned  by  the  king's  command, '  non  sunt 

•  reple^iabiles.'  Mr.  Fitzherbert,  a  grave  jud^e, 
and  is  m  authority  with  us,.perusine;  these  writs, 
expressed  h  in  tiiese  words  plainly :  "  There 
are  some  cases  wherein  a  mao  cannot  have  this 
writ,  although  he  be  taken  and  detained  in  pri- 
■on ;  as  if  he  be  taken  by  the  death  of  a  man, 
or  if  he  be  taken  by  the  commandment  of  the 
king's  justices ;''  and  mentions  not  Chief  Jus- 
tice :  which  I  believe  is  to  be  intended  not  of 
the  chief  of  the  court  of  judicature,  but  of  the 
cliief  justice  of  England,  for  there  was  such  a 
one  in  those  days.  Thus,  my  lord,  yon  see  the 
opinion  of  Mr.  Fitzherbert  in  this  case. 

The  next  thing,  that  I  will  shew  your  lord- 
ship, is  the  opinion  of  Mr.  Stamford,  m  his  Pleas 
of  the  Crown,  fol.  72,  where  he  sets  down  the 
Statute  of  Westminster  primo,  and  then  be  adds, 
That  by  this  it  appears,  that  in  four  cases  at 
the  common  law  a  man  is  not  replevisable  ;  in 
those  that  were  taken  for  the  death  of  a  man, 
or  by  the  commandment  of  the  king,  or  of  his 
justices,  or  of  the  forest :  and  there  he  saith. 
That  the  commandment  of  the  king  is  to  be  in- 
tended, either  the  commandment  of  his  mouth 
or  of  his  council,  which  is  incorporated  to  him, 
and  speak  with  the  mouth  of  the  king. — My 
iord,  i  sh^ll  de«iire  no  better  commentaries  upon 
a  law,  than  these  reverend  jgrave  Judges,  who 
hare  put  Books  of  Law  in  print,  and  such 
3ooks  as  none,  I  believe,  will  say  ihfir  judg- 
ments are  weak. 

Xhe  next  thing  I  shall  offer  unto  your  lord- 
fhip,  is  tliis.  That  I  cannot  shew  with  so  great 
authority  as  I  hive  done  the  rest,  because  I 
have  not  the  thin^  itself  by  me ;  but  I  will  put 
it  to  your  lordship's  memory,  I  presume  you 
may  well  remember  it ;  it  is  the  resolution  of  all 
the  Judges,  which  vipas  giten  in  the  34th  of  qiieen 
Elizfibeth,  tt  fell  out  upon  an  unhappy  occasion, 
which  was  thus :  the  Judges  they  complain  that 
Siierifis  and  other  officers  could  not  execute  the 
process  of  the  law  as  they  ought,  for  that  the 
parties  on  whmm  such  process  shall  be  executed 
were  sent  away  by  some  of  the  queen's  Cotm- 
cil,  that  they  could  not  be  found :  the  Judges 
hereupon  petitioned  the  Lord  Chancellor,  that 
he  would  be  a  suitor  to  her  majesty  that  nothing 
be  done  hereafter.  And  thereupon  the  Judges 
wcr«  desired  t9  shew  io  what  cases  mep  that 
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were  committed  were  not  bailable,  whether 
upon  the  commitment  of  the  queen  or  any  other. 
— The  Judges  make  answer.  That  if  a  man  shall 
be  committed  by  the  queen,  by  her  command, 
or  by  the  privy  council,  he  is  not  bailable  :  if 
your  lordiihip  ask  me  what  authority  I  have  for 
this,  I  can  only  say,  I  have  it  out  of  the  Book 
of  the  lord  Anderson,  written  with  his  own  hand. 

My  lord,  I  pray  you  give  me  leave  to  observe 
the  time  when  this  was  done;  it  was  in  a  time, 
and  we  may  triply  call  it  a  good  time,  in  the 
time  of  good  queen  Elizabeth,  and  yet  we  see 
there  was  then  cattse  of  complaint :  and  there- 
fore I  would  not  have  men  thmk  that  we  are 
now  grofrn  so  bad  (tis  tlie  opinion  is  we  are), 
for  we  see  that  then  in  those  times  there  was 
cause  of  complaint,  and  it  may  be  more  than  is 
now, — This,  my  lord,  wfas  the  resolution  of  all 
the  Judges  and  Barons  of  the  Excln^quer,  and 
not  by  sopie  great  one. 

Now  I  will  apply  myself  to  that,  which  has 
been  enforced  by  the  counsel  on  the  other  side, 
which  was  the  reason  that  the  subject  hath  in- 
terest in  this  case. 

My  lord,  I  do  acknowledgo  it,  but  1  must 
say  that  the  sovereign  hath  great  interest  in  it 
too.  And  sure  I  am,  that  the  Urst  stone  of  so- 
vereignty was  no  sooner  laid,  but  this  power 
was  given  to  the  sovereign :  if  you  ask  me  whe*  * 
ther  it  be  unlimited ;  my  lord,  I  say  it  is  not  the 
question  now  in  bmid  :  but  the  common  law, 
which  hath  long  flourished  under  the-  govern- 
ment of  our  king  and  his  pr<  genitors  kings  of 
this  reaUn,  hath  ever  hu'l  that  reverend  respect 
of  their  so'(^eign,  as  tLt  it  hath  concluded  the 
king  can  do  no  wron^ :  and  as  it  is  in  the  lord 
Berkley's  Case  in  Plow  den's  Com.  246,  b.  it  is 
part  of  the  king's  prerogative  that  he  can  do  no 
wrong. — In  the  4tn  of  Edw.  4,  fol.  2.5,  the  king 
cannot  he  a  disseisor ;  and  so  it  is  also  in  the 
lord  Berkley's  Case  in  32  Hen.  8,  Dyer,  fol.  8. 

The  king  cannot  usurp  upoii  a  patron,  for  fho 
common  law  hath  that  reverend  respect  to  him, 
as  that  it  cannot  conceive  he  will  do  any  in- 
jury.— But  tlie  king  commits  a  subject,  and  ex- 
presseth  no  cause  of  the  commitment :  What 
then  ?  Shall  it  be  thought  that  there  is  no  cause 
why  he  should  be  committed  ?  Nay,  my  lord, 
the  course  of  ail  times  hath  beaa*,  M  ^y  there 
is  no  cau^e  expressed,  and  therefrrc  the  matter 
is  not  ripe,  and  thereupon  the  courts  of  judica- 
ture have  ever  rested  satisfied  therewitb>  they 
would  not  search  into  it. 

My  lords,  there  be  *  Arcana  Dei,  et  Arcana 
*  Imperii ;'  and  they  that  search  too  far  intd 
them,  and  make  themselves  busier  with  them 
than  their  places  do  require,  they  will  make 
themselves,  &c.  I  will  say  no  more ;-  but  I 
shall  be  able  to  shew  that  there  shall  as  much 
prejudice  come  to  the  kingdom,  if  God  direct 
not  the  heart  of  the  king,  which  ii  in  the  hand 
of  God «  as  the  rivers  of  waters;  1  say,  there 
may  as  much  hazard  come  to  the  commonwealth 
in  many  other  things,  with  which  the  king  is 
trusted,  as  in  this  particular  there  can  accrue  to 
the  subject. 

If  a*  ireasoa  be  committed,  as  it  was  not 
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long  agpy  not  far  remo%'ed  from  oar  memories; 
since  tbere  was  a  treason,  and  the  actors  thereof 
iied,  some  to  the  court  of  Rome,  some  to 
Brussels,  when  it  was  to  be  put  in  execution  ; 
the  treason  bein^  discovered,  one  is  apprehend- 
ed upon  suspicion  of  it,  and  i5  put  into  the 
Tower,  and  there  he  litth,  and  thiiiketh  the 
time  x^ty  long ;  and  I  cannot  blame  him. 

It  may  be  he  is  innocent,  and  thereupon  he 
brings  a  Habeas  Corpus,  and  by  virtue  of  that 
writ  he  is  broufht  h^iher;  and  will  your  lord- 
ship think  it  nt  or  convenient  to  bail  him, 
when  the  accusation  against  him  must  come 
from  beyond  the  sea?  I  think  you  will  ra- 
ther so  respect  the  proceedings  of  the  state, 
as  that  you  will  believe  these  things  are 
done  with  a  cause,  than  inquire  further  of 
them. — Peradyenture  some  great  misdemeanor 
may  be  committed,  and  some  of  the  parties 
make  away,  so  as  Proclamation  cannot  over- 
take tbem,  and  some  are  taken,  is  it  fit  that 
tliey  that  are  in  prison  should  be  tried  before 
the  principal  be  taken  ? 

I  wiii  give  you  an  instance,  that  lately  was 
pat  into  my  mind ;  there  be  some  prisoners  in 
the  Tower  at  this  present,  which  were  put  in 
tliither  when  they  were  very  young :  if  they 
shoold  bring  an  Habeas  Corpus,  they  were  im- 
prisoned for  State-matters,  will  your  lordship 
deliver  them  ?  No,  in  that  the  state  doth  not 
think  it  fit  to  send  them  back  into  their  own 
countries,  you  will  esteem  so  reverendly  of  the 
state  for  committing  children,  that  you  will 
believe  that  there  is  great  reason  of  state  so  to 
do,  or  else  they  would  not  do  it :  many  incon- 
Tetiiences  may  follow,  if  it  should  be  otherwise. 
It  may  be,  divers  men  do  suflfer  wrongfully  in 
prison,  but  therefore  shall  all  prisoners  be  de- 
livered ?    That  were  a  great  mischief. 

No  doubt  but  the  king's  power  is  absolutely 
over  his  coins ;  if  then  he  shall  conmaand  his 
coin  shall  be  turned  to  brass  or  leather,  I  con- 
fess it  were  inconvenient ;  but  if  the  kin|;  would 
do  it,  the  answer  that  I  can  make  it,  that  he 
would  not  undo  the  kingdom :  but  o».n  your 
lordship  hinder  it,  as  bein^  an  inconvenience, 
if  h«  would  do  it  ?  The  Cinque  Ports  are  free 
for  traffick  for  all  his  bubjects ;.  but  the  king  in 
his  cabinet  understands  there  is  danger  of  war 
to  come  upon  this  kingdom,  thereupon  he 
shots  the  ports,  that  no  map  can  ^o  out ;  shall 
the  merchant  say  this  is  injustice  in  the  kin}/  ? 
And  as  in  this,  so  in  many  other  particulars 
this  may  appear,  but  I  will  not  go  top  high : 
and  therefore  we  are  too  wi^e,  nay  we  are  too 
foolish,  in  undertaking  to  examine  .matters  of 
state,  to  which  we  are  not  bom  Now,  my  lord, 
I  come  to  our  book-cases,  by  which  it  appears 
what  our  king  may  do,  and  nothing  can  be  said 
against  it,  but  he  will  not  do  it ;  the  king  may 
pardon  all  rraitors  tod  felons,  and  if  he  should 
do  it,  may  not  the  subjects  say.  If  the  king  do 
this,  the  bad  will  overcame  the  good?  But 
shall  any  say,  The  king  cannot  do  this  ?  No, 
we  may  only  say,  He  will  not  do  this. 

The  King  may  exempt  men  from  the  o(Bce  of 
&%fifi^  is  not  this  ioooBYenieot  ?    And  may  it 


not  be  said,  he  may  exempt  ten  in  a  shire,  and 
then  the  burdeu  of  the  country  shall  rest  upon 
the  meaner  sort  of  people  ?  can  any  man  say 
more  to  this,  than  that  he  will  not  do  it  ? — In- 
heritances are  to  bo  decided  upon  trial,  the 
king  may  exempt  private  men  from  being  of  « 
Jury  ;  but  if  he  exempt  all  men,  who  shall  try 
our  causes?  for  it  is  to  be  presumed,  that  h# 
will  not  do  it. 

But  to  our  case  :  By  the  statute  of  Mngnu 
Charta,  no  man  shall  be  put  out  of  his  Free* 
hold,  &c.  But  if  the  king  will  do  it,  must  not 
the  party  that  is  so  put  out  go  to  the  king  by 
petition  ?  But  you  will  say.  It  is  a  petition  of 
right ;  and  it  may  be  these  gentlemeirb  is  so  ; 
admit  it  be,  yet  when  such  a  petition  comes  to 
(he  king,  must  it  nnt  be  answered  with  these 
words.  Soil  droit  fait  ul  parte  ?  And  when 
the  king  will  give  that  warrant  for  it,  thtn  they 
must  have  it  done,  and  not  before. 

And  this  may  answer  a  perpetual  imprison* 
ment,  and  God  forbid  that  this  should  be  so; 
and  now,  my  lord,  I  will  trouble  you  no  longer, 
but  I  will  go  to  precedents.  Precedents  I 
know  prevail  much,  and  rule  in  many  cases ; 
and  if  the  precedents  they  cite  were  not  misin- 
terpreted, I  should  think  they  had  said  a  great 
deal. 

But,  my  lord,  I  will  answer  their  precedents 
with  precedents ;  nay,  I  will  shew  your  lords^p 
that  the  precedents  which  tliey  have  cited  are 
no  precedents  for  them. — And,  my  lord,  it  is  a 
dangerous  thing  for  men  in  matters  of  weitrht 
to  avouch  precedents  with  confidence,  when 
tliey  make  nothing  for  .them  :  for,  my  lord,  pre- 
cedents are  now  become  almost  proclamations^ 
for  they  already  run  up  and  down  the  town  ; 
and  yet  they  know  but'  part  of  them,  and  not 
all,  and  I  think  if  they  knew  all,  men  would  b^ 
more  modest. 

But,  my  lord,  I  will  nqw  come  to  these  Pre^ 
cedents,  where  I  m.ty  say  they  have  not  dealt 
freely  ^ith  me,  for  they  liave  shewed  me  many 
precedents  more  than  they  mentioned  here, 
and  it  may  he  they  have  done  the  like  unto 
your  lordship.  They  alledged  but  8  prece- 
dents before  your  lord'thip,  hut  they  have 
brought  16  unto  me :  for  these  eight  mentioned 
here,  i  will  take  them  in  order  as  they  were 
cited,  and  answer. 

The  first  precedent  they  cited  was  in  H.  8, 
Rot.  9,  of  one  Harrison  :  we  have  the  Record 
here  to  shew  your  lordship,  that  he  was  com- 
mitted for  >uspicion  of  Felony,  which  was  ex- 
pr«'Ssed  in  the  warrant;  and  thru,  my  lord, 
this  is  clear,  if  the  king,  or  the  lords  of  tlie 
council,  will  express  any  tiling  within  your 
lorHsliip's  jurisdiction,  there  is  good  };round  for 
your  proceedings;  but  when  there  is  nothing 
expressed,  whether  you  will  judge  what  the 
cause  of  the  warrant  is,  I  will  leave  to  year 
lordship's  judgment ;  but  it  appetirs  this  was  the 
cause,  and  that  he  was  delivered. 

The  next  precedent  was  23  H.  8^  Rot.  57, 
and  it  was  Parker's  case :  and  it  is  true  that 
hrs  commitment  appeared  to  be  *  per  speciale 
'  mandetum  domini  regis/  but  it  was  also  pro- 
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posed  to  be  '  pro  pace  et  suspicione  felonic  ;' 
and  the  signification  of  the  command  was  given 
by  Mr.  Peck  of  ClifibrdVInn :  but  there  tlie 
warrant  shews*  the  cause  of  the  commitment 
was  for  the  peace  and  suspicion  of  felon j,  and 
therefore  he  wa«  bailed. 

The  next  was  in  40  Eliz.  Wendon's  case ; 
but,  my  lord,  that  commitment  was  out  of  tlie 
Star-Cnamber  by  an  ordinary  course;  then 
they  cited  8  Jac.  Thomas  Cesar's  case ;  he  in- 
deed was  committed  by  ^  speciale  mandatum 
'  domioi  regis/  and  brought  his  Habeas  Corpus, 
but  the  Roll  saith  '  remititur :'  and  is  that  a 
warrant  for  them  to  ^ay  that  he  was  delivered  ? 

Then  sir  Tho.  Vernon's  case  was  cited ;  and^ 
my  lord,  when  we  looked  into  the  Records,  we 
found  that  he  was  committed  for  suspicion  of 
treason ;  and  be  was  tried  for  it  and  discbarijred. 

The  next  precedent  was  sir  Tho.  Monson's 
case ;  I  wonder  that  they  did  cite  that,  for  he 
was  committed  by  the  lords  of  the  council  in- 
deed ;  but  the  ground  of  it  was  suspicion  of  the 
death  of  sir  Tho.  Overbury,  and  he  was  dis- 
charged again  by  the  lords  of  the  council. 
Certainly  if  they  had  known  this,  they  would 
oot  have  named  thb  as  a  precedent. 

The  next  Was  Reynor  s  case ;  he,  my  lord, 
was  one  of  the  Gan-Powder-Treason,  and  yet. 
there  was  a  warrant  to  discharge  him  too.  And 
therefore  what  tliese  precedents  are,  I  shall 
submit  to  your  lordship :  I  must  confess,  when 
they  are  cited  together,  they  make  a  great 
noise;  but  when  they  are  examined  severally, 
they  prove  nothing. 

M^  lord,  there  is  one  more  precedent  that 
was  cited  here  before  your  lordship,  and  I  hope 
that  one  shall  be  as  none.  It  was  mentioned 
to  be  Laurence  Brown's  Case,  SO  Eliz.  I  know 
not  what  it  is,,  bnt  it  is  like  te  be  of  the  same 
value  as  the  rest;  *  Pro  certis  pausis  eos  moven- 
'  tibus,  &c.' 

And  thus,  my  lord,  I  have  gone  through  those 
precedents  that  were  alledged  here  before  your 
lordship ;  and  now  I  wilj  come  to  those  prece- 
dents tnat  were  brought  to  me,  and  not  men- 
tioned here. 

The  first  was  John  firowning's  case,  in  21 
H.  8.  My  lord,  the^  precedents  came  not  to 
me  before  Saturday  last,  about  candle-lighting; 
and  yesterday  was  no  time  fitting  to  search  out 
precedents,  and  how  could  I  then  search  for 
thisf 

The  next  was  William  Roger's  case,  of  the 
same  time.  But  the  cause  is  expressed  to  be 
for  susfticion  of  felony,  which  is  a  cause  within 
the  jurisdiction  of  this  court. 

Newport's  case  was  the  like,  in  4  et  5  Phil, 
et  Mar.  and  so  was  Thomas  Laurence's  case, 
9  Eliz.  and  £dw.  Harcourt's  case,  5  Eliz.  which 
was  for  suspicion  of  felrmy.  R.  Beckwith  and 
not  Bartwith,  as  was  cited,  for  they  have  mis- 
taken both  names  and  matters,  was  committed 
*  per  speciale  mandatum  domini  regis;'  and 
the  Record  SHith  he  was  bailed.  But  it  was 
by  reason  of  a  letter  from  the  lords  of  the 
council. 

The  cause  of  Peter  Man's  commitment  in  the 


4  and  5  of  Philip  and  Mary,  appears  to  be  for 
suspicion  of  felony  and  robbery. 

For  Reynor's  case,  it  is  the  same  with  Beck- 
with, and  were  both  for  one  thing. 

In  the  8  Hen.  7  one  Roger  Cherry  was  com- 
mitted ^  per  mandatum  domini  regis,'  and  it 
was  for  a  criminal  case ;  and  he  was  afterwards 
indicted  and  acquitted  and  delivered.  And 
there  is  another  precedent  thereof,  that  saith, 
he  was  afterwards  arraigned,  condemned,  and 
hanged ;  we  have  the  Record  of  it. 

And  now,  my  k)rd,  I  will  shew  some  prece- 
dents on  the  other  side,  where  men  have  been 
committed  by  the  commandment  of  the  king, 
and  by  the  commandment  of  the  council,  and 
have  been  delivered  again  b^  their  directions : 
and  of  tins  kind  there  be  two  m  the  Tower,  that 
as  they  were  committed  by  warrant,  so  by  war- 
rants again  for  their  bailing  they  were  deliver- 
ed ;  the  offences  were  against  the  forest,  and 
for  murder. 

In  4  E.  S,  M.  4,  Edmund  de  Newport  in 
Essex  was  indicted  for  an  offence  committed 
by  him  in  the  Forest.  And  M.  7.  John  Fox 
was  likewise  indicted  for  an  offence  by  him  done 
in  the  Forest :  and  there  be  two  warrants  to 
bail  them. 

M.  80.  John  Cobb  was  the  like,  and  there 
was  a  letter  from  the  king,  *  Quod  ponatur  in 
<  ballium  usque  ad  proximam  assisam.'  These 
were  offences  withm  Westminster  prime,  and 
there  be  several  warrants  to  bail  them. 

The  clerk  of  this  court  hath  many  records,  by 
which  it  appeareth,  that  many  have  been  com- 
mitted by  the  command  of  the  kins  and  of  the 
queen,  and  of  the  council,  and  brou^t  their  Ha^ 
beas  Corpus ;  and  the  success  was,  that  many  of 
them  were  committed  to  the  same  prisons,  and 
divers  were  committed  to  the  marshal  of  this 
court :  the  reason  was,  for  that  man^  of  them 
were  to  appear  here,  their  causes  bemg  triable 
here ;  and  it  would  have  been  a  great  trouble  to 
send  ihgni  back  so  far  to  prison  as  into  the  coun- 
tries, and  therefore  they  were  delivered  to  the 
marshal  of  the  kin^s  houshold :  again,  many 
had  their  trials  in  this  court,  and  some  suffered, 
and  some  were  delivered  by  special  conamand, 
as  they  were  committed  by  special  command. 
— ^The  number  of  these  of  this  nature  are  in- 
finite that  have  been  in  our  times;  we  have 
found  some  iforty  precedents  of  men  committed 
out  of  the  Chancery,  and  by  the  high-commis- 
sion, for  contempts,  and  some  by  the  barons 
of  the  exchequer,  and  some  in  London,  that 
have  been  brought  hither  by  Habeas  Corpus. 

Of  this  I  shall  observe,  that  in  the  11  Jac, 
there  was  a  private  constitution  in  London, 
made  between  the  white  bakers,  that  they 
might  live  one  by  another,  and  the  one  not  to 
invade  the  otbei^s  liberties ;  and  fer  contempt 
against  this  ordinance,  some  were  coinmitted 
to  prison ;  as  Thomas  Heaning,  and  Littlepage : 
they  had  a  Habeas  Corpus,  and  the  cause  was 
sliewn  to  be  by  reason  of  the  said  constitution, 
and  thereupon  the  prisoners  were  sent  back  to 
London,  to  abide  the  order  of  the  mayor.  For, 
my  lord,  this  court  hath  been  e?er  careful  not 
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to  ezamioe  the  Decrees  of  the  Chancery,  or 
Court  of  Requests,  but  have  only  looked  whether 
the  caoae  returned  be  within  the  jaritdictioii  of 
tlus  court;  oor  have  they  called xiii  question  the 
by>Iawa  aud  constitutions  of  London,  but  they 
Mud  tbem  .back  to  the  court  of  justice  that 
cjuimitteth  them. — And' hath  this  court  been 
so  careful  of  these  inferiour  courts  to  this  which 
id  the  chief?  and  when  the  king,  who  is  the 
Ji«ad  oi  justice,  shall  commit  a  man,  shall  not 
they  be  as  careful  to  do  the  like  justice  to  him? 
But  when  tbe  king  saith  to  them.  The  commir- 
loent  was  by  my  warrant  and  commandment, 
will  you  question  this,  and  whether  tliis  com- 
mitment be  good  or  no?  I  hope  you  will  unt. 
And  now,  uiy  lord,  touching  some  Precedents 
which  have  been  taken  out  of  their  own  shew- 
ing I  shall  make  it  appear,  that  as  they  have 
b«en  committed  by  the  king  or  council,  so  they 
had  warrants  also  to  discharge  them :  and  they, 
oif  ioni,  are  two  ancient  records ;  (he  tirst  isV 
M'.  7,  Rot.  6.  the  other,  Hot.  73.  The  first  was 
Tbcmias  Brown,  he  was  committed  to  the 
AiarsbaJsea,  <  per  mandatum   domini  re);is,  et 

*  aliis  oeitis  de  causis:*  and  afterwards  tbe  re- 
cords say,  *  Dominns  rex  quoad  chase  relax- 

*  avit  mandatum  suum/  and  he  was  bailed  and 
the  rest  lay  by  it. 

My  lord,  I  will  conclude ;  I  could  be  infinite 
in  this  case  in  precedents,  but  enough  is  enough, 
your  lordship  knoweth  the  weight  of  precedents ; 
it  is  not  enough  to  shew  this  was  done,  but  also 
to  shew  the  reason  why  it  wto  done.  I  will 
trouble  your  lordship  no  longer,  but  if  any  man 
shall  doubt  whether  that  or  any  part  thereof 
be  truly  recited  which  hath  been  said  touching 
the  Records  or  Statutes,  I  can  say  no  tnore, 
hut  that  the  Statutes  have  been  read,  and  tlie 
Records  are  ready  sorted  out  to  be  seen  by 
yoar^rdship. 

I  shall  conclude  (what  I  shall  say)  in  this 
case,  to  answer  tbe  fe-ar  rather  than  the  just 
^onad  of  them  thtit  say,  this  may  be  a  cause 
of  great  danger,  with  the  words'  of  Bracton, 
who  spake  not  to  flatter  the  present  nge;  lib. 
].  cap.  3,  in  the  end,  speak  in  v  of  a  writ  for 
wrong  done  by  the  king  to  the  Subject  touch- 
ing land,  he  hath  these  words:  'Si  judicium 
'  a  r^e  testatur  (cum  breve  noQ  currat  contra 
'  ipsum)  locus  erat  snpplicationi  quod  factum 

*  suam  corrigikt  et  emendet,  quod  quidem  si 

*  non  fiecerit,  satis  sufBcit  ei  ad  poenam  quod 
'  dominnm  expectet  ultorem,  nemo  quidem  de 

*  faciis  suis  praesumat  dispotare,  multo  fortius 
'  contra  factum  suum  venire.' — My  lord,  I  Eng- 
lish it  not,  for  I  apply  it  not,  any  man  may 
make  use  of  it  as  he  pleaseth ;  and  so  I  con- 
clude both  for  the  point  of  exception,  and 
matter  of  the  return,  which  I  refer  to  your  lord- 
ship's judgment,  %vhether  all  in  the  return  but 
these  words,  *■  per  speciale  mandatum  domini 

*  regis,'  be  not  superfluous.  And  for  the  matter, 
whether  these  gentlemen  be  bailable  or  not 
bailable,  I  have  shewed  your  lordship,  that  l)y 
die  practice  of  all  ages  they  are  not  bailable,  but 
have  been  remanded  back. 

And  therefore  I  pray   your  lor.dthip,  that 


these  gentlemen  may  be  remitted,  and  left  to 
go  theriglit  way  for  their  delivery,  which  is  by  tL 
petition  to  the  king.  Whether  it  be  a  Petition 
of  right  or  of  grace,  I  know  not ;  it  must  be,  I 
am  sure,  to  the  king,  from  whom  I  do  person- 
nally  understand  th:iitbes«fgenilemen  did  never 
yet  present  any  petition  to  him  that  came  to 
his  knowledge. 

X.  C.  Juilici.  Mr.  Attorney,  thus  much  we 
must  sny  to  you,  you  have  taken  a  great  deal 
of  pains,  you  having  had  so  short  a  time  to  con- 
sider of  this  cafce;  it  is  a  case  of  very  great 
weight  and  expectation,  and  we  do  not  intend 
that  you  shall  expect  long  for  our  resolution, 
for  that  these  gentlemen  are  in  prison,  and  de- 
sire no  doubt  to  know  where  they  must* trust; 
I  hope  we  shall  resolve  according  to  the  rea- 
son of  former  times,  and  according  to  our  con- 
sciences: bat  this  I  must  tell  you,  as  I  did 
tliose  that  argued,  you  must  bring  in  your  Pre- 
cedents >  for  though  we  have  seen  some  of 
them,  yet  some  of  them  \re  have  not  seen, 
therefore  we  desire  that  your  servants  or  your- 
selves do  attend,  and  bring  unto  us  after  dinner 
those  precedents  you  have  mentioned  on  the 
king's  piirt,  for  we  intend  to  meet  this  after- 
noon, and  you  shall  have  our  Opinions  to-mor- 
row': and  I  must  tell  you  on  the  other  side, 
that  this  cause  being  of  such  weight,  counsel 
should  be  wary  liow  they  speak  any  thing  to  in- 
veigle the  court. — ^Touching  such  precedents  as 
you  urged  in  some  of  them,  we  know  there  is 
somethmg  urged  whic'i  makes  not  for  you,  so  you 
have  omitted  some  material  things  to  be  shewn ; 
I  speak  it  to  this  purpose,  not  to  prejudice  the 
cause,  or  to  deliver  my  opinion,  wliich  becomes 
me  not,  but  to  shew,  that  counsellors  should  be 
careful:  and  this  I  dare  sny,  there  is  matter 
in  some  of  the  precedents  ihetnselvcs  that  leads 
to  another  case,  if  tl^ey  were  entirely  cited.— 
The  Term  grows  away,  you  shall  not  be  long 
in  expectation,  we  will  meet  this  afternoon,  and 
zive  you  our  Opinions  to-morrow  morning. 

Mr.  Ncn/e,  We  de»ire  that  Mr.  Attorney 
may  bring  the  precedents  of  31  Eliz,  with  him. 

Mr.  Attorney,  I  will  ?be\v  you  any  thing; 
but,  my  lord,  I  sh;ill  be  bold  to  claim  the  pri- 
vilege of  my  place,  aa  the  kind's  counsel ;  when 
the  king's  Atrorney  hn^  spoken,  there  ought  to 
he  no  ars^nmenls  nfur  tiiut;  but  if  you  ask  to 
see  any  thing,  you  khiAl  h:  ve  it. 

L.  *C.  Jnxtice.  It  is  that  w<b  aim  at,  that 
truth  and  right  may  appear,  and  not  to  satisfy 
the  ofie  or  the  other  part ;  but  it  is  not  desired 
to  make  use  of  it  by  way  of  reply,  but  for  sa- 
tisfaction only. 

Serj.  Bramstov.  My  lord,  for  the  prccedenl* 
1  cited,  I  did  think  they  should  nave  been, 
brought  and  read  in  the  court,  that  your  lord- 
ship might  sec  them. 

L.  C.  Juttice.  You  shall  need  no  apology, 
the  Records  and  Precedents  shall  be  brought  tO' 
the  court,  and  rend  openly,  for  the  court  will  not 
wrong  you,  and  you  shall  see  the  difference  be- 
tween them,  and  your  relation  of  them;  nor 
you  must  not  wrong  us  with  yout  written  ve- 
rities. 


Oo  Thursday  the  28th  of  November,  Mi- 
Qhaelis,  3  Carol!  Regis,  Chief- Justice  Hyde, 
Justice  Doderidge,  Justice  Jones,  and  Juaiic^ 
Whitlock  OD  the  bench :  Sir  JoJm  Corbet,  sir 
Waller  £ad,  sir  J  oho  HeveniogbaiD,  and  sir 
l^inund  Uompden  at  the  bar. 

X.  C.  Justice.  I  am  sure  you  here  expect 
the  re^olation  of  the  whole  Court,as  accordingly 
yesterday  we  told  y^iu  you  should  have.  TTii» 
is  a  Ciise  of  very  great  weight  and  great  expect- 
ation, and  it  had  been  lit  we  should  have  used 
more  solemn  arguments  of  it  than  now  for  the 
shortness  of  the  time  we  can  do ;  for  you  have 
been  long  in  prison,  and  it  is  ht  you  should 
know  wh^eimto  you.  should  tru&t:.  I  am  sure 
you  expect  justice  from  hence,  and  God  forbid 
we  should  sit  here  but  to  do  justice  to  all  men 
according  to  our  best  skill  and.  knowledge,  for 
it  it  our  oaths  and  duties  so  to  do,,  and  I  am 
sure  there  is  nothing  else  exuected  of  us.  We 
are  sworn  to  maintain  all  Prerogatives  of  the 
kine,  that  is  one  branch  of  our  oath ;  and  we 
are  likewise  ^worn  to  administer  justice  equally 
to  ^1  people. 

We  caitnut,  I  tell  vou,.  deliver  in  solemn- Ar> 
guments,  and  giv:e  the  Judgments  of  every  one 
of  us  touchiiig  this  case,  as  the  weight  thereof 
re<|uiredi;  but  we  have  met  together,  and  we 
have  duly  and  seriously  considered  of  it,. and  of 
nil  that  wliich  has  been  spoken  of  on  either  side/ 
and  we  are  grown  to  a  Resolution,  and  my  bro- 
thers have  enjoined  me  to  deliver  to  you  the  re- 
solution of  the  whole  court;  and  therefore, 
tlK>u^h  it  be  delivered  by  my  mouth,  it  is  the  re- 
solution of  us  all :  I  hope  I  shall  not  mistake 
any  thing  of  their  intention  in  my  delivery ; 
but  if  I  do,  they  sit  here  by  me,  and  I  shall  not 
take  it  ill  if  they  right  me.  Therefore  I  must 
tell  you,  there  bath  been  many  points  learnedly 
argued  at  the  bar,  which  we  shall  not  touch,. or 
give  our  resolution  upon,  but  bend  ourselves  to 
the  point  in  judgment  here. 

These  three  Statutes,  as  for  example,  the 
Statute  of  Magna  Charta,  ^5  £.  3,  and  36  £. 
3a, and  the  Statute  of  Wesminster  prime,  and 
divens  other  statutes  that  have  been  ailedged, 
and  particularly  disputed  of,  we  all  acknow- 
ledge and  resolve,  that  they  are  good  laws,  and 
tliat  they  be  in  force :  but  the  interpretation  of 
them  at  this  time  beIong;s  not  to  us,  for  we  are 
driven  to  another  point ;  and  though  the  mean- 
ing of  them  belongs  to  the  one  way  or  the 
other,  yet  our  judgment  mufl  he  tlie  same ;  for 
that  wliich  is  now  to  be  judged  by  us  is  this, 
Whether  one  that  is  committed  by  the  king\ 
ajuthority,  and  no  cause  declared  of  his  com- 
mitment^ according  as  here  it  is  upon  this  re- 
turn,, whether  we  otight  to  deliver  him  by  bail, 
or  to  remand  him  back  again  ?  Wherem  you 
must  know  this  which  your  counsel  will  tell 
yott,  we  can  take  notice  only  of  this  return  ; 
and  when  the  case  appears  to  come  to  us  no 
otherwise  than  by  the  return,  we  are  not 
boand  to  examme  the  truth  of  the  return^  but 
the  sufficiency  of  it>  for  there  is  a  great  differ- 
ence between  tlie  sufficiency  and  the  truth. 


We  canaot  judge  upon  rumours  nor  reports, 
but  upon  that  which  is  before  us  on  record : 
and  therefore  tlie  Return  is  examinable  by  us. 
whether  it  be  sutiioient,  or  uot. 

The  Exceptions  which  have  been  taken  to 
this  Return  were  two :  the  one  for  the  Form, 
the  other  for  the  Substance. 

For  the  Form,  whether  it  be  formally  rc«- 
turned  or  no,  for  it  is  not  returned,  as  it  is  said, 
positively  and- absolutely,  that  they  were  com- 
mitted by  the  king,  but  as  it  appears  by  a  war- 
rant from  the  lords  of  the  council,  and  then 
there  seems  to  be  a  contradictioii  in  the  re^ 
torn. — For  first  it  saith,  they  were  committed 
by  the  kiiig*s  command,  and  afterwards  it  al- 
ledgeth  it  to  be  by  a  warrant  of  the  lords  of  tlie 
council,  and  so  it  is  repugnant. 

Now  we  conceive  that  this  is  a  positive  and 
an  absolute  Return,  and  so  the  reason  is,  that 
he  first  retum:i  that  they  are  detained  by  the 
special  command  of  tht;  king,  and  if  he  had 
ceased  there  it  had  been  positive ;  now  there 
follows,  thut  tills  was  signified  to  them  by  the 
lords  of  the  council.  This  is  returned,  to  ascer- 
tain the  court  that  he  returned  the  cause  truly, 
and  to  shew  us  that  we  should  not  doubt  the 
veiily  of  this  return;  and  not  to  shew  to  u9 
that  he  hath  no  knowledge  of  the  ciitise  but  by 
the  signification  of  the  lords  of  the  council : 
according  to  that  Case  of  (he  bishop  of  Nor* 
wich,  touching  the  Excommunication,  he  must 
testify  hiy  own  knowledge,  and  not  <  contiuetur 
<  in  archivis  :*  so  a  Sheriff  must  not  return 
^  quod  mandavi  hair,  &c.  and  lie  gives,  this  an- 
swer, unless  it  be  a  bailiff  of  a  liberty  that  hath 
return  of  writs. 

And  so  here  if  the  Warden  of  dae  Fleet  had 
returned,  that  the  lords  of  the  council  had  sig- 
nified unto  him  that  his  prisoner  was  detained 
by  the  king's  commanament,  that  had  beeu 
sufficient:  but  when  he  returns  positively  at 
the  first,  tliat  it  is  done  by  the  king's  direction, 
he  shews  afterwards  that  which  should  make 
it  appear  that  he  deals  not  falsely ;  which 
might  have  been  omitted,  but  being  mentioned 
tijat  that  is  the  scope  of  it,  and  not  otherwise^ 
the  return  is- good  and  positive. 

Now  then  to  the  other  Objections,  because 
he  speaks  nothtngof  the  caption  virtiy  they  were 
taken,  you  know  it  is  the  usual  return  of  ail 
officers  to  answer  the  point  in  question ;  there 
is  not  one  wont  in  the  Writ  that  demands  the 
cause  why  they  were  taken,  but  why  they  are 
detained :  so  that  the  point  iu  tlie  writ  is  suffi- 
ciently answered;  for  though  sometiiiies  it  is 
necessary  that  the  cause  of  the  caption  should 
be  cectined,  yet  sometimes  it  is  superfluous  ^ 
but  in  our  case  the  cause  of  the  detention  ia 
sufficiently  answered,  which  is  the  demand  of 
the  writ,  and  therefore  we  resolve  that  the  form 
of  this  retitfn  is  good.  The  next  thing  is  thj^ 
main  point  in  law,  whether  the  substance  or 
matter  of  the  return  be  good  or  no,  wlierein 
the  substance  is  this,  he  doth  certify  that  they 
are  detained  in  prison  by  the  special  command 
of  the  king ;  and  whether  this  be  good  in  la^w 
or  no,  that  is  tlie  question* 
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To  this  purpose,  ifyoa  remember  this  point,  I 
say  you  did  not  cite  any  Book  or  Case  in  print, 
trac  many  precedents,  which,  I  cotifess,  are  so 
stroog  as  any  Buok-cases,  for  Book-cases,  I  con- 
fessy  are  taken  and  selected  out  of  tiie  Records 
«nd  liesolotions  of  Judges^  and  that  is  it  which  is 
in  onr  books,  thoogh  they  be  not  so  obvious  for 
every  eye,  bat  are  foand  oat  by  pains  and  dili- 
gent 8(»rcb,  and  being  produced^  are  of  the 
same  and  eqoal  authority  with  oar  Book-ciises ; 
but  this  most  be  when  Records  are  brought 
fiuthfaUT  and  entirely,  so  that  the  court  may 
.  ja<tee  ot  tbem. 

Noiw  the  Precedents,  tou  urged  tliem  to  be 

so  many,  and  so  fully  to  the  pofait,  that  we  may 

'thereby  see  that  it  is  good  to  hear  what  can 

be  said  on  both  sides,  and  for  to  hear  alt,  and 

-view  the  Records  tbemseives;  and  therefore 

we  required  yoa  to  bring  the  Records  to  us, 

aofd  yoQ  did  so,  and  you  brought  us  more  than 

yoo  mentioned  here;   and  ^^  have  perused 

them  all,  that  thereby  we  mif^hc  see  whether 

the  court  be  fiiithfully  dealt  withal  or  no ;  for 

thoogh  ooonsellorB  may  urge  a  book  for  their 

own  advantage,  yet  it  is  the  duty  of  the  court 

to  4ee  and  dittin^uish  of  their  allegations  as  the 

truth  ^may  appear. 

This  I  told  you  yesterday,  when  I  told  you 
your  Precedents  wariuoted  npt  so  much  as  you 
urged  them  for;  for  if  you  remember,«yott  ui^ged 
some  precedents  to  be,  that  where  men  were 
committed  by  the  king,  or  by  the  lords  of  the 
council,  and  no  cause  expressed  why  they  were 
coounitted,  they  were  delivered. — This  is  in 
€0eot  our  case,  if  tlie  precedents  athrm  that 
when  a  man  is  committed  by  the  kiog-^  cotn- 
maod,  and  no  just  cause  is  shewn,  that  upon 
«uch  a  general  return  the  party  sliall  iptojuvto 
be  delivered ;  for  if  the  retucn  be  not  amended, 
then  be  shall  be  diachai^ed. — For  although 
men  come  with  prrpared  minds,  yet  the  pre- 
paration of  every  man*s  heart  oui^ht  to  submit 
to  tlie  tnKh,  and  by-che  precedents,  you  shall 
see  if  it  be  so  as  you  have  alleged  ;  hue  this  I 
dare  affirm,  that  no  oue  of  rhe  Records  that 
you  have  cited,  doth  iuforce  what  you  have 
concluded  out  of  tlkm,  no  not  one ;  and  there- 
fore as  you  hare  cited  Records  and  Precedents, 
Precedents  shall  judge  this  ca%e. 

i  will  «hewy«>u  how  they  differ  from  the  Re- 
cords: you  have  cancladed,  when  the  king 
hath  committed  one,  and  expresscth  not  tlie 
cause,  tlie  court  hath  delivered  the  party;  but 
you  shall  see  the  contrary  concKided  in  every 
<ca9e  that  you  have  put :  where  the  Cause  of 
the  commitment  hath  been  expressed,  these  the 
party  hath  been  delivered  by  the  court,  if  the 
cate  so  required ;  bat  where  there  hath  been 
no  cause  cxprened,  they  have  eter  been  re- 
manded-; or  if  they  have  been  delivered,  they 
have  been  delivered  by  the  kind's  direction,  or 
by  the  lords  of  the  council :  if  this  fall  now  in 
proof,  you  see  you  have  gathered  fair  conclu- 
sions  out  of  the  Records ;  and  ttilit  you  may 
see  that  this  is  so,  I  have  brought  the  Records 
with  me  of  your  own  propounding,  and  I  will 
p>  tbroti^h  them  from  point  to  point,  and  then 
judge  yourselves  of  the  case. 


It  is  not  material  whether  I  call  for  thf  m  in 
that  order  as  you  produced  theiu  or  no,  and 
therefore  I  will  take  them  as  they  are,  first  or 
last  in  the  king's  reign.     'I'hey  are  in  i 


1 


number 


many,  in  the  time  ot  H.  7,  II.  8,  Mary,  EJiz. 
and  kin^  James's  time, 

1  will  shew  you  sir  Thomas  Moiison*s  Case 
in  14  Jar.  which  was  in  all  our  memories. 

I  will  begin  with  HiU.  8  H.  7,  R.  Cherry's 
Case;  you  vouched  it  to  this  purpose,  Tlmt 
Cherry  being  committed  by  tlie  major  of  Wind- 
sor, was  brought  liither  by  a  Habeas  Corpus, 
and  the  mayor  returns  that  he  was  committed 
*  per  mandatum  domini  regis,'  and  thar  there- 
upon he  was  delivered;  but  you  shall  iiud  by 
the  Record,  that  he  was  committed  by  the 
ma^r  at  the  suit  of  the  king  fi»r  felouy,  for 
which  he  was  afterwards  indicted,  brought  to 
trial,  and  then  discharged.  (Vide  this  Record 
in  Mr.  Selden's  Argument  in  the  parliament, 
3  &  4  Car.  Regis,  and  so  all  the  rest  postea.) 

The  next  was -19  H.  7,  Urs^*ick-s  Case ;  and 
you  say  he  was  brought  hither  by  the  Warden 
of  the  Fleet,  who,  as  you  said,  returned  that  he 
was  committed  *  per  mandatum  domini  regis,' 
and^ou  said  he  was  discharged,  but  he  was 
bailed  iipou  the  Lord's  Letter,  and  brought  hi- 
ther to  record  his  return,  for  he  was  bound  to 
appeal  here,  and  then  he  was  discharged ;  hut 
that  was  the  cause  of  his  bringing  hither.  (Vide 
the  Records  as  aforesaid.) 

The  next  was  Uugh  Pain's  Case,  in  21  H.  7, 
and  that  you  urged  thus  :  You  say  that  he  was 
brought  hither  by  a  H.  Corpus  by  the  Warden 
of  the  Fleer,  who  returned  that  lie  was  com- 
mitted by  the  king's  council,  and  he  was 
bailed  :  now,  we  fnul  that  he  was  committed 
by  them  fir  suspicion  of  felony ;  and  that 
cause  was  declared,  and  he  was  bailed-:  so  that 
you  see  there  was  a  cause  expressed.  (Vide  the 
Records  aforesaid.) 

The  nvxt  is  9  H.  8,  Thomas  Beckley,  and 
Robert  Harrison's  Case  ;  these  you  said  were 
brought  in  hither  by  George,  earl  of  Shrews- 
bury, and  I'homns'earl  of  Surry ;  and  the  re- 
turn was,  that  (hey  were  committed  by  the 
command  of  H.  7,  and  that  they  were  bailed  ; 
btft  you  shall  find  (hat  they  were  committed 
tor  suspicion  of  felony;  and  that  Harrison 
was  committed  by  IL  7,  but  it  was  for  Homi- 
cide upon  the  sea,  and  so  the  cause  is  express- 
ed, and  afterwards  he  was  bailed.  The  next 
was  in  32  H.  8,  John  Parker's  Case :  you  urged 
it  to  this  purpose.  That  he  was  brought  hither 
by  a  H.  Corpus  by  the  sheriffs  of  London,  and 
they  you  said  returned,  that  he  was  committed 
'  per  speciale  mandatmn  domini  regis  noncia- 
*  turn,' &c.  by  Robert  Peck,  &c.  The  cause 
why  you  urged  this  was  two-fold  ;  1.  That  he 
was  committed  by  the  king's  command,  and 
yet  he  was  bailed:  9dl,v,  Ihat  he  was  com- 
mitted '  per  mandatwn  domini  regis  nunciatV 
per  sneh  a  one  :  but  you  shall  6nd  by  tlie  Re- 
cord that  he  was  committed  fur  the  security  of 
the  peace,  and  for  suspicion  of  felony,  and 
that  was  the  cause  for  wiiich  he  was  bailed,  for 
he  is  bailable  bv  law  when  such  a  cause  ap- 
pears.   (Vide  the  Record  as  aforesaid}. 
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Go  oa  to  the  n^xt,  and  that  is  Peter  Man's 
Case,  in.  the  3  and  4  Phil,  and  Mar> ;  .yuu 
urged  that  to  thin  purpose,  you  say,  that  he 
was  brought  by  the  Keeper  of  the  Gate-house, 
and  yoii  say,  that  he  returned,  that  he  was 
committed  by  the  command  of  tlie  king  and 
queen's  council,  and  thereupon  he  was  bailed  ; 
but  you  shall  find  thnt  he  was  committed  for 
suspicion  of  felony  and  robbery,  and  tliereupon 
be  was  bailed. 

The  next  is  in  the  4  and  6  Phi),  ct  Mar.  Ed- 
ward Newport's  Case ;  yuu  said  that  the  Con- 
stable of  the  Tower  brought  him  hither,  and 
returned  that  he  was  committed  by  the  council 
of  the  king  and  queen,  and  that  he  was  bailed : 
but  you  see  by  the  Recocds,  that  he  was  com- 
mitted for  suspicion  of  coining,  which  is  baila- 
ble only  in  this  court,  and  tlierefore  it  was  .re- 
mOTed  hither.  Yet  tliis  I  must  tell  you,  tl^ac  it 
18  true,  iu  one  Record  it. appears  not  but  as 
you  have  cited  it ;  but  you  tnay  see  how  it  is 
supplied  by  another  record,  and  the  ciiuse,  and 
he  was  delivered  by  a  proclamation.  (Vide 
both  Records  in  Mr.  Sehleu'&  Aiguiuent). 

Doderidge,  He  could  not  be  deUvered  by 
proclamation,  unless  it  was  for  a  criminal  cause. 

JL  C.  /.  (ll^'de).  Observe  another  thing  in 
the  Book,  he  is  brought  hither  by  the  special 
command  of  the  council :  so  that-  although  it 
appears  not  in  the  record,  yet  if  the  king  or 
lords  mean  to  have  him  tried  for  his  life,  he  is 
broue;ht  hither.  Then  you  cited  Robert  Con- 
stable's case,  9  £liz.  and  you  said  he  was 
brought  hither  by  the  Lieutenant  of  the  Tower, 
who  returned  that  he  was  committed  by  the 
lords  of  the  council,  and  thereupon  he  was 
bailed ;  but  you  shall  find  tliut  he  came  hither 
to  plead  his  paidon,  and  he  was  pardoned. 
(Vide  the  Record  as  aforesaid^ 

Thomas  Lawrence's  Case  m  9  Eliz.  is  the 
same  with  Constable's,  for  it  appears  that  he 
was  ijrought  hither  to  plead  his  pardon,  and  he 
was  pardoned,  and  that  was  the  cause  he  was 
brought  hither. 

The  next  was  in  the  21  £Iiz.  John  Brown- 
ing's Case  ;  it  is  true  he  was  committed  by  the 
lords  of  the  council,  and  he  was  brought  by  a 
H.  Corpus  to  the  chamber  of  sir  Christ.  Wruy, 
.  chief  ju&ticc,  and  he  was  there  bailed. 

The  next  was  33  Eliz.  Wm.  Rogers;  and 
he,  you  said,  was  brought  hither  by  the  Keeper 
of  the  Gate-house,  who  returned,  that  he  was 
committed  to  liim  by  the  lords  of  the  council, 
yet  there  wiu»  a  cause  expressed,  end  that  was 
£>r  suspicion  of  coining  of  money. 

The  next  was  in  39  Eliz.  Laurence  Broome ; 
you  say  that  he  was  brought  hither  by  tlie 
keeper  of  the  Gate-house,  who  returned,  that 
he  was  committed  for  divers  causes,  moving  (he 
lords  of  the  council,  and  thereupon  he  was  de- 
livered ;  but  the  Record  is,  that  the  return 
also  was  for  suspicion  of  treason  ;  and  although 
the  suspicion  of  treason  appears  not  in  one  Re- 
cord, yet  there  is  another  ior  it.  Here  you  see 
the  cause  of  his  commitment,  and  that  he  was 
bailed,  but  it  was  by  the  kind's  coni:nand, 
utque  OcU  MichaeUjt,    (Vide  the  Record). — 


I  blame  not  you  that  are  of  counstrl  with  these 
gentlemen  for  urging  this  Record,  for  this  caust 
\&  not  expressed  in  your  Record,  but  that  h^ 
was  committed  by  the  command  of  the  coun- 
cil only ;  but  he  was  committed  for  saspicioo 
oi  felony  with  sir  Thomas  Smith.  (Vide  the 
Record), 

Tlie  next  is  in  40  Eliz,  Edward  Ilarcourt's 
case,  and  Thomas  Wenden's  case ;  I  bring 
them  together,  because  they  ar^  both  in  one 
year.  In  tlie  40  of  £Uz.  Harcourt,  you  say,  was 
committed  to  the  Gate-house  by  the  loxds  of 
the  council ;  and  the  return  was,  that  he  was 
committed  by  them,-  'Certis  de  caosis  insos 
*•  moveiitih)i8  igootis,'  and  he  was  bailed.** 
Here  is  another  in  the  same  time  committed  to 
the  same  prison  by  the  lords  in  the  Star-cbam- 
btr,  it  was  'Ihomas  Wenden's  case;  and  he, 
you  say,  was  committed  by  them,  '  certie  de 
'  causis,'  (as  the  otlier  was)  and  that  be  was 
bailed  ;  but  you  shall  find  in  the  maq^  of  the 
Roll,  '  Traditar  in  bail'  ex  assensu  concilii  do* 
'  minae  resinse  ;*  and  that  was  the  relation  of 
the  queen^  Attorney,  so  that  you  see  how  the 
precedent  fits  you. 

The  next  are  two  more  commitment^  to  the 
Gate-bouse,  Beck  with  and  Keyner ;  they,  yoa 
said,  were  committed  to  the  Gate -house, 
broittht  their  H.  Corpus,  and  the  Keeper  of 
the  Gate-house  returned,  that  they  were  com* 
initted  by  virtue  of  a  warrant  from  the  abp.  of 
Canterbury,  Henry  earl  of  Nortliampton,  lord 
warden  of  the  Cinque  Ports,  and  others  of  the 
privy-council ;  requiring  the  said  Keeper  to  re- 
ceive the  said  Bcckwiih  and  Reyner  into  his 
charge,  until  they  should  have  further  order 
from  theu\  in  that  behalf ;  nnd  you  say  they 
were  bailed.  (Vide  the  Record  ip  Mr.  Selden 
aforesaid). — Now  you  shall  see  the  direction  to 
bail  him ;  he  was  bailed  by  tite  direction  from 
tlie  lords  of  the  council,  as  appears  by  their 
letter.     (Vide  as  aforesaid). 

Now  we  come  to  Caesar's  Case,  in  8  Jacofai ; 
you  urged  that  to  this  purpose :  you  say  he  waa 
committed  to  the  Marshalsea,  who  upon  a  U. 
Corpus  returned,  that  he  was  committed  '  per' 
*  speciale  mandatum  domini  regis,'  and  yoo 
say,  because  the  return  was  so  general,  the 
rule  of  the  court  was,  that  it  should  be  amend- 
ed, or  else  he  should  be  discharged.  I  wil] 
open  to  you  what  the  reason  of  that  rule  was, 
for  that  notice  was  taken,  that  the  Keeper  of 
the  prison  had  used  a  false  return,  and  had 
usurped  the  name  of  the  king ;  I  know  not 
how,  but  the  commitment  was  not  by  the  king's 
command  ;  and  that  was  the  cause  that  he  had 
tt  dity  given  him  to  amend  Im  return,  but  bis 
body  was  remanded  to  prison,  as  you  shall  see 
by  the  Record.    (Vide  the  Record,  &c.). 

I't.e  la»t  precedent  that  you  used,  was  that 
of  sir  I'ho.  Monson  ;  and  that  was  so  iH>tori« 
ous,  and  so  late,  that  I  nur»el  tliat  was  ofiered 
at  all,  it  made  me  je»l  )U9  of  hU  the  rest,  thai 
was  so  notoriou'*;  and  now  I  have  omitted 
noue  you  broneht  me.  (Vide  tlie  Record.)— 
By  this  Record  you  may  see  that  he  ^as  com- 
mitted by  divers  lofds  of  the  cotindl  ^  eiid  it 

I* 
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was  for  tiie  9ii9|ucion  of  the  death  of  sir  Tho,  ^ 
Overbury  ;  and  it  is  notonoosly  known,  that  he 
was  brought  hither  to  f^lead  bis  pardon. 

1  will  oot  teil  you  ihnt  you  read  all  tbeste 
precedents,  for  you  tead  none,  but  urged  them 
here  before  us ;  b^t  we  required  you  to  bring 
chem  to  us,  aod  they  were  brought  to  oh,  Mr. 
Corbet  brought  them  all  bat  one,  and  that  Mr. 
Noye  brouehtt  it  wasi  in  tbe  3t2  U.  8^  Parker's 
Case ;  and  one  Mr.  Holbom,  a  man  whose 
lace  I  never  saw  before,  nor  is  he  now  in  mine 
eye,  did  yeMerday  bring  us  one  precedent  to 
^is  purpose ;  and  it  was  sir  Jonn  Brocket's 
Caae  in  1  Jac.  he  was  committed  to  the  Gate- 
house, and  upoo  a  Habeas  Corpus,  the  Keeper 
retameit  that  '  Commias'  fuitper  warrantum 
^domxnaram  de  privat'  condho,  cujus  tenor 
*  setjmtor  hi  bttc  verba/  viz.. '  To  the  Keeper 
•of  the  GatelKMise,'  &c.  (Vide  Mr.  Sel- 
den's  precedents ;  hut  see  upon  what  eround 
he  was  bailed,  it  was  a  special  oommandof  the 
lords  of  the  connciL    Vide  tbe  Record). 

These  are  all  tbe  Records  and  Precedents 
dmt  yon  mioistered  unto  us  in  your  Argument, 
and  that  were  delivered  unto  us,  for  I  have 
dealt  fisitbfttlly  with  you  ;  and  now  you  have 
seen  tben  in  the  cases,  I  would  have  any  man 
jiid|^  of  the  conclusion  which  you  made  the 
last  day,  that  when  a  man  is  committed,  and 
the  case  not  known,  Irac  it  is'  certified  to  be  by 
the  king's  special  commandment,  and  the  Ha- 
beas Corpus  is  procured  by  yourselves  and 
aperded  by  the  king,  that  we  can  cKscharge  or 
hail  tliem. 

Then  the  Precedents  are  all  against  you  every 
one  of  them,  and  what  shall  guide  our  judt;- 
ments,  sinoe  there  is  nothing  sdledged  in  thia 
ca&e  but  precedents  ?  That  if  no  cautie  of  the 
commitment  be  expressed,  it  is  to  be  presumed 
to  be  fiir  matter  of  state,  which  we  cannot  take 
notice  of;  you  see  we  fiud  none,  no  not.  one, 
that  hath  been  delivered  by  hail  in  the  like 
cases,  hot  by  the  liand  of  the  king  or  his 
direction.  , 

If  we  should  cease  here,  you  see  you  have 
shewn  marking  to  sati:>fy  us,  and  we  know  that 


Mr,  Nbyf!.    It  is  all  one  with  Parker's  c&«>e. 

L.  C  J.  No ;  for  here  were  two  causes  of 
the  comraitmeni,  Hobart  was  then  the  king*« 
Attorney,  and  he  signified  in  open  court  that 
he  was  discharged  by  the  king's  command,  and 
*  Postea  traditur  in  ball'  pro  suspicione  feloniae.' 

Tbe  next  was  Humphrey  Broch,9  H.  7,  Rot. 
14.  you  shall  find  it  much  to  that  purpose  as 
the  other  was  before  ;  he  was  imprisoned  for  * 
an  outlawry,  and  by  the  commandment  of  the 
king  also,  and  after  that  tiie  release  of  the 
king's  commandment  was  certified  to  the  chiefs 
justioe,  he  was  thereupon  discharged.  (Vide 
the  Record). 

The  next  is  7  H.  7,  Thomas  Brown,  John 
Rawlings,  Robert  Sherman  and  others,  were 
committed  *  per  mandntum  domini  regis,'  and 
for  felony,  outlawry,  and  other  causes,  as  ap- 

f>ear8  by  the  Records,  and  after  the  king  re-    . 
easeth  his  commandment,  and  that  the  out- 
lawry should  be  reversed,  and  for  the  felony  he 
was  bailed.    (Vide  the  Record). 

So  that  you  may  see  the  offences  mentioned 
in  the  Warrant  for  the  commitment  were  tria- 
ble here,  and  when  the  king  releases  his  com- 
mandment they  were  bailed  fur  the  rest,  but 
they  that  were  committed  by  the  command- 
ment of  the  king  were  released  by  the  king. 

In  7  H.  7,  tbe  cases  of  Wm.  Bartholomew^ 
Henry  Carre,  William  Chase,  and  others,  is  to 
the  same  eflTect,  by  all  which  you  may  see,  that 
when  the  king  releaseth  his  commandment, 
they  were  bailed  for  the  rest,  aod  as  they  were 
committed  by  the  kii«g's  commandment,  so 
they  were  released  by  the  king's  command. 

Now  here  I  shall  trouble  you  with  no  more 
Precedents,  and  yoti  see  your  own  whatconclo-  - 
sion  th^y  produce.  And  as  to  those  strong 
precedents  alledged  on  the  other  side,  we  are 
not  wiser  than  they  that  Vrent  befofe  us  ;  and 
ihe  common  custom  of  the  law  is,  the  Common 
Law  of  tbe  land,  and  th^it  hath  been  tile  con- 
tinual common  custom  of  die  luw,  to  which  we 
are  to  submit,  for  we  come  not  to  change  the 
law,  but  to  submit  to  it. 

We  have  looked  upoo  that  precedent  that 


yoo  that  be  of  their  coun<ie),  wilt  satisfy  your  I  was  mentioned   by  Mr.   Attorite>  ;  the  reso 

Itttionofall  the  Judges  of  England,  in  34  Kli?., 
We  have  considered  of  the  time,  and  1  think 
there  were  not  before,  nor  have  been  since, 
more  upright  Judges  tlian  they  were,  Wray  was 
one,  and   Anderson  another:  in  Easter  term 
this  was  certified  under  the  hands  of  all  the 
Judges  of  England,  and  Barons  of  the  Exche- 
quer, in  a  duplicate,  whereof  the  one  was  deli- 
vered to  the  Lord-Chancellor,  and  the  other  to 
the   Lord-Treasurer,  to  be  delivered    to  the 
queen.     We  have  compared   our  copies,  not 
taking  them  the  one  from  the  o^her,  but  bring- 
ing tliem  ;  we  have  long  hud  them  by  us  toge- 
ther, and  they  all  agree  word  for  word  ;  and 
that  which  Mr.  Attorney  said,  he  had  out  of 
Jud^e  Anderson's  Book,  a\)d  it  is  to  this  pur- 
pose, to  omit  other  things,  that  if  a  man  be 
committed  by  the  commandment  of  the  king^ 
he  is  not  to  be  delivered  by  a  Habeas  Corpus 
in  this  court,  for  we  koQw  not  the  cause  of  the 


cli<n>ts  therein.  But  you  shall  see  that 
have  taken  a  little  pains  iu  this  case,  nnd  we 
will  shew  you  some  Precedents  on  tbe  other 
side ;  nnd  l  believe  there  be  500  of  this  nature, 
tisat  may  be  cited  to  this  purpose.  I  shall  go 
letrosade,  and  go  backwards  m  citing  the  years 
of  tbe  precedents  that  I  shall  mention. 

I  will  begin  with  7  H.  8,  Edward  Page,  he 
was  brought  liither  by  the  Steward  of  the  Mar- 
shaisea,  wlm  returned  that  he  was  committed 
*  per  m'mdatum  domini  regis,'  and  he  was 
rc-aiitted,  so  that  he  was  not  delivered  upon 
this  general  return,  but  he  was  remanded. 

Thie  next  was  19  H.  7,  there  you  shall  see  a 
precedent  where  one  was  committed,  his  name 
was  Thomas  Yew,  he  was  committed  for  felony, 
and  alio  *  per  mandotura  domini  regis,'  and 
the  king's  Attoroey  came  hither  and  released 
the  kii^s  oonunand,  and  thereupon  he  was 
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commitment.  (Vide  the  latter  cod  of  the  first 
part  of  Mr.  Selden*s  argument,  as  aforesaid). 

But  the  question  now  is,  Whether  we  may 
deliver  this  gentleman  or  not?  You  see  what 
hath  been  the  practice  in  all  the  kings  times 
bereto^re,  and  yaor  own  Records  ;  and  this 
resolution  of  all  the  Judges  teacfaeth  us,  and 
what  can  we  do  but  walk  in  the  steps  of  our 
forefathers  ?  If  you  ask  me  which  way  you 
shouid  be  delivered,  we  shall  tell  you,  we  must 
not  counsel  you. 

Mr.  Attorney  hath  told  you  that  the  king 
hath  done  it,  and  ^e  trust  hunin  great  matters, 
and  he  is  bound  by  law,  and  he  bids  us  pro- 
ceed by  law,  as  we  are  swoni  to  do,  and  so  is 
the  king ;  and  we  make  no  doubt  but  the  king, 
if  you  seek  to  him,  he  knowing  the  cause  whjr 
you  are  imprisoned,  he  will  have  mercy ;  but 
we  leave  that.  If  injustice  we  ought  to  deliver 
you,  we  would  do- it;  but  upon  mese  grounds, 
and  these  Records,  and  the  Precedents  and 
Resolutions,  we  cannot  deliver  you,  but  you 
must  be  remanded.  Now  if  I  have-  mistaken 
any  tiling,  I  desire  to  be  righted  by  my  bre- 
thren, I  have  endeavoured  to  give  the  Kesolu- 
lionsofusaU.* 


PROCEEDINGS  IN  PARLIAMENT 

RELATING  TO  THE 

LIBERTY  OP  THE  SUBJECT. 

The  Gentlemen  continued  in  custody  till  the 
*29lh  of  January  following,  when  his  rot^esty  in 
c«)uncil  orderea  all  of  them  to  be  released ;  and 
writs  being  issued  about  this  time  for  electing 
momWrs  of  parliament,  to  meet  March  the 
17th,  16^-6;  those  gentlemen  who  suffered  for 
th6  Loan,  were  elected  in  many  places.  On  the 
17  ih  of  March  the  house  met,  and  sir  John  Finch 
was  chosen  Speaker.    On  the  20th,  tlie  liouse 

*  Mr.  Whitlock  in  his  Memorials  of  the 
En^listi  Affairs,  p.  8,  (edit.  1732),  says,  '^  Five 
of  the  imprisoned  gentlemen,  by  Habeas  Cor- 
pus were  brought  to  the  KingVbench;  and 
(by  their  counsel  assigned^  took  exceptions  to 
the  (teturn,  *'  For  thnt  it  nad  not  the  cause  of 
their  Commitment,  but  of  their  detainer  in 
prisoi, '  per  speciale  mandatum  regis,'  which  is 
no  ptuticular  cause;  and  the  law  beine  most 
tender  of  the  subjects  liberty,*'  Noye,  Selden, 
Bnuaston,  Calthorpe,  and  others,  who  were  of 
<x>unsi  I  for  the  prisoners,  prayed  they  might  be 
release!  and  dischax^ed. — Heath,  the  King's 
Attorniy,  at  another  day  araued  in  mainte- 
nance of  the  Return.  Hyde,  Chief-Justice,  de- 
clared the  opinion  of  the  court,  **  That  the  Re- 

*  turn  was  positive  and  absolute,  by  the  king's 
'  special  command,  and  the  signification  of  it 

*  by  the  lords  of  the  council  is  only  to  inform 

<  ^he  court :  and  that  the  Habeas  Corpus  is  not 

<  to  return  the  cause  of  the  imprisomnent,  but 
'  of  the  detention  in  prison ;  that  the  matter  of 
^  this  Retui  ii  is  sufficient,  and  the  court  is  not 

*  to  examine  the  truth  of  the  Return,  but  must 

<  take  it  as  it  is.  So  the  Prisoners  were  re- 
'  manded."' 


settled  their  Committees;  and  the  22d  wm 
spent  in  opening  the  Grievances,  as  Billeting 
of  Soldiers,  Loans  b^  Benevolence  and  Privy- 
Seal,  and  the  imprisoning  certain  Gentlemen 
who  refused  to  lend  upon  that  Account,  who 
afferwards  bringing  their  Habeas  Corpus,  were 
notwithstanding  remanded  to  prison ;  nor  did 
the  house  incline  to  supply  his  majesty  till 
these  Grievance^  were  redressed.  To  wbich 
purpose. 

Sir  Frmncis Seymour  spoke  thus.: 

This  is  the  great  council  of  the  kingdom, 
and  here  (if  not  here  abne)  his  mi^esty  may 
see  as  in  a  true  ^ass  the  state  of  the  kingdom  ; 
we  are  called  hither  by  his  majesty's  writs  to 
give  him  faithful  couQsel|  such  as  may  stand 
with  his  honour ;  but  this  we  must  do  without 
flattery :  we  are  sent  hither  by  the  eommons  to 
dischai^  that  trust  reposed  in  os,  by  delivering 
up  their  just  Grievances,  and  this  we  must  do 
without  fear :  let  us  not  therefore  be  hke  Cam-* 
bvses*s  judges,  who  being  demanded  of  their 
king  whether  it  were  not  lawfiil  for  him  to  do 
what  in  itself  was  unlawful  ?  They,  rather  to 
please  the  king,  than  to  dischaise  their  own 
consciences,  answered,  That  the  rersian  kiiige 
might  do  what  they  listed.    This  bsse  flattery 
tends  to  mischief,  being  fitter  for  reproof  than 
imitation  ;  and  as  flattery,  so  fear  taketh  away 
the  judgment:  let  us  not  then  be  possessed 
with  fear  or  flatteiy,  of  corruptions  the  basest. 
For  my  own  parr,  I  shall  shuu  both  these,  and 
speak  my  conscience  with  as  much  duty  to  his 
majesty  as  any  man,  but  not  neglecting  the 
public,  in  which  his  majesty  and  the  common* 
wealth  have  ^n  interest :  but  how  can  we  shew 
our  afieictions,  whilst  we  retain  our  foars  f  or 
how  can  we  think  of  giving  of  subsidies,  till 
we  know,  whether  we  have  any  thing  to  give 
or  DO  ?  For  if  itis  majesty  be  persuaded  by  any 
to  take  from  his  subjects  %vhat  he  will,  and 
where  it  pleaseth  him  ;  I  would  gladly  know 
what  we  have  to  give  !  II  is  true,  it  is  ill  with 
those  subjects   that  shall  give  la%vs  to  their 
princes,  and  as  ill  with  those  princes  which  sliall 
use  force  with  those  laws ;  that  this  bath  been 
done,  appeareth  by  the  billeting  of  Seldiers,  a 
thing  no  way  advantageous  to  his  mi^esty's  ser- 
vice, but  a  burden  to  the  commonwealtii ;  this 
also  appeareth  by  the  last  Levy  tf  Money 
against  an  Act  ^  Patliement.    Again,  Mr. 
Speaker,  what  greater  proof  can  there  be  of 
this,  than  the  imprisonment  of  divers  Gentlemen 
for  the  Lnanf  who  if  they  had  done  the  coo* 
trary  for  fear,  their  fault  had  been  as  great  as 
theirs  that  were  the  projectors  in  it ;  and  to 
countenance  these  procec^dings,  bath  it  not  been 
preached  (or  rather  prated)  in  our  pulpits,  that 
all  we  have  is  the  king's  Jure  Divino^  say  these 
time-servers ;  they  forsake  (heh'  own  function, 
and  turn  ignorant  statesmen  :  we  see  how  wil> 
ling  they  will  be  to  change  a  good  con&ieDoe 
for  a  bishopric  ;  and  Mr.  Speaker,  we  see  bow 
easy  it  is  for  a  princ«},  how  just  and  good  soever, 
to  be  abused,  in  regard  be  must  see  with  other 
men's  eyes,  and  hear  with  other  men's  ears. 
Let  us  not  flatter  his  majes^i  it  is  too  apparent 
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to  all  tbe  world,  the  king  and  people  suffer 
more  now  than  ever;  his  majesty  in  tits  affairs 
•broad,  and  his  people  in  their  estates  at  iiorae : 
hot  will  you  know  the  reason  of  all  this  ?  Let 
Ds  look  back  to  the  actions  of  former  princes, 
aad  we  shall  find  that  those  princes  have  teen 
in  greatest  want  and  extremity  that  exacted 
moat  of  their  subjects,  ancf  mo»t  unfcnrtunate  in 
tbe  choice  ol  their  ministers,  and  tu  have  failed 
most  in  their  undertakings ;  happy  is  that 
prioce  that  hath  those  that  are  faithful  of  his 
coandL  T|^t  which  his  majesty  wanted  in 
the  manaeement  of  bis  affairs  concerning 
France  and  Spain,  I  am  clear,  was  his  want  of 
faithfol  oooncil  to  advise :  the  reason  is  plain, 
a  prince  is  strongest  by  faithful  and  wise  coun- 
cil; I  would  I  could  truly  say,  such  have  been 
employed  abroad.  I  will  confess,  and  still 
shall  from  my  heart,  he  is  no  good  subject,  nor 
weO  aiiected  to  his  majesty  and  the  state,  that 
viil  not  willingly  and  freely  lay  down  his  life, 
yAea  tbe  end  oaay  be  the  senrice  of  his  majesty, 
and  tbe  good  of  the  common-weal.  But  on 
(be  contraiy,  when  against  a  parliament-law, 
tbe  Subject  shall  have  taken  from  him  his 
KQodi  against  his  wiU,  and  his  Liberty  against 
tbe  laws  of  the  land ;  shall  it  be  accounted 
waat  of  duty  in  us  to  stand  upon  our  priTileges, 
bereditary  to  luiy  and  confirmed  by  so  many 
acts  of  pariiament  P-^In  doing  this  we  shall  but 
tread  toe  steps  of  our  forefathers,  who  ever 
([referred  tbe  pablic  interest  before  their  own 
ri^t,  nay,  berore  their  own  lives ;  nor  can  it 
be  any  wrong  to  his  majesty  to  stand  upon 
them,  so  as  thereby  we  may  be  the  better  ena- 
bled to  do  his  mtyesty  service.  But  it  will  be 
a  wrong  to  us  and  our  posterity,  and  our  con- 
Kiences,  if  we  willingly  fi>reso  that  which  be- 
longs unto  OS  by  the  law  of  God,  and  of  the 
land,  and  this  we  shall  do  well  to  present  to 
liis  majjesty ;  we  have  no  cause  to  doubt  of  his 
majesty's  gracious  acceptation. 

^  Tkomat  WenttDorth. 

Tbis  debate  carries  a  doable  aspect  towards 
the  sovereign  nod  the  subject;  though  both  be 
iiioocent,  l^h  are  injured  and  both  to  be  cured. 
Sorely,  in  the  greatest  humility  I  speak  it,  these 
ille^  ways  are  punishment  and  marks  of  indig- 
nation, ike  raising  o/*  Loans  strengtbeoed  by 
c<»mmission,  with  unheard-of  instructions  aod 
oaths ;  the  billeting  of  soldiers  by  the  lieute- 
nants, and  deputy-lieutenants,  have  been  as  if 
tbey  coakiJiave  persuaded  christian  princes, 
;ea  worlds,  that  tne  right  of  empires  had  been 
to  take  away  by  strong  hands,  and  they  have 
endeavoured',  as  far  as  possible  for  them,  to  do 
it-  Tbis  hath  not  been  done  by  the  king  (under 
(he  pleasing  shade  of  \\  hose  crown  I  hope  we 
shall  ever  gather  the  fruits  of  justice),  but  by 
projectors,  who  have  extended  the  prerogative 
of  the  king  beyond  the  just  symmetry,  which 
niaketb  the  sweet  harmony  of  the  whole :  they 
have  brought  the  crown  into  greater  want  than 
«nr,  by  anticipating  the  revenues;  and  can 
UK  sbepherd  be  thus  suiitten,  and  the  sheep 
sot  scattered  ?    They  have  introduced  a  Privy- 


Council,  ravishing  at  once  the  spheres  of  all 
ancient  government,  imprisoning  us  vithout 
cither  bail  or  bond  ;  they  have  taken  from  us, 
what }  What  shall  I  say  indeed,  what  have 
tbev  left  us?  All  means  of  supplying  the  king, 
and  ingratiating  ourselves  with  him,  taking  up 
the  root  of  all  property,  which  if  it  be  not  sea* 
souably  set  again  into  the  ground  by  his  ma- 
jesty's own  hands,  we  bhall  have,  instead  of 
beauty,  baldness.  I'o  the  making  of  tlK>se 
whole,  1  shall  apply  myself,  and  propound  a 
remedy  to  all  these  diseases.  By  one  and  the 
same  thing  have  king  and  people  been  hurt, 
and  by  the  same  must  thev  be  cured ;  to  vindi- 
cate, what,  new  thin^  ?  rf  o,  our  ancient  vital 
liberties,  by  re-inforciiig  the  ancient  laws  made 
by  our  ancestors,  by  setting  forth  such  a  cha^ 
racter  of  them,  as  no  licentious  spirit  shall  dare 
to  enter  upon  them.  And  shall  we  think  this 
is  a  way  to  break  a  parliament?  No,  our  de- 
sires are  modest  and  just,  I  speak  truly,  both 
for  the  interest  of  the  kin^  and  people ;  if  we 
enjoy  not  these,  it  will  be  unpossible  for  us  to 
relieve  him. — 1  herefore  let  us  never  fear  they 
shall  not  be  accepted  by  his  goodness ;  where- 
fore I  shall  shortly  descend  to  my  motions^ 
consisting  of  four  parts  ;  two  of  which  have  re> 
lation  to  our  persons,  two  to  the  propriety  of 
goods.  For  our  Persons  :  first,  the  freedom  of 
them  from  imprisonment:  secondly,  from  em- 
ployment abroad,  contrary  to  the  ancient  cus- 
toms. For  our  goods,  that  no  Levies  be  made,, 
but  hy  parliament;  secondly,  no  billetting  of 
Soldiers.  It  is  most  necessary  that  these  be 
resolved,  that  the  subject  may  be  secured  in 
both. 

Sir  henfamin  Rudyard, 
This  is  the  crisis  of  parliaments ;  we  shaQ 
know  bv  this  if  parliaments  live  or  die,. the 
king  will  be  valued  by  the  success  of  us,  the 
couusels  of  this  house  will  have  operations  in 
all^  it  is  fit  v»e  be  wise;  his  maicstv  begins  to 
us  with  affection,  proclaiming,  that  he  will  rely 
upon  his  people's  love.  Preservation  is  natu- 
ral, we  are  not  new  on  the  bene  esse,  but  on  the 
esse  ;  be  sure  Eneland  is  ours,  and  then  prune^ 
it.  Is  it  no  smnll  matter  that  we  have  pro- 
voked two  most  potent  kings  }  We  have  united 
them,  and  have  betrayed  ourselves  more  than 
our  enemies  could.  Men  and  brethren,  what 
shall  we  do  ?  Is  there  no  balm  in  Gitead  ?  If 
the  king  draw  one  way,  and  the  pariiament 
another,  we  must  all  sink.  I  respect  no  par- 
ticular, I  am  not  so  wise  to  contemn  what  is 
determined  by  the  mijor  part;  one  day  tells 
another,  and  one  parliament  instructs  another. 
1  desire  thb  house  to  avoid  all  contestations, 
the  hearts  of  kings  are  sreat,  it  is  comely  that 
kings  have  the  better  of  their  siibjects.  Give 
the  king  leave  to  oome  off;  I  believe  his  ma^ 
jesty  expects  but  the  occasion.  It  is  lawful, 
and  our  dutv  to  advise  his  majesty,  but  the 
way  is  to  take  a  right  course  to  attain  the  ri|;ht 
end ;  which  I  think  may  be  tlius :  by  trusting 
the  king,  and  to  breed  a  trust  in  him :  by  giving 
him  a  large  supply  according  to  his  wants,  by 
prostrating  our  grievances  humbly  at  his  feet, 


from  thence  tbey  will  have  the  best  way  to  his 
hearty  that  is  done  in  duty  to  his  majesty.  And 
to  say  all  at  oQce,  let  us  all  labour  to  get  the 
kiug  o&  our  t^ide,  and  this  may  be  no  bard 
matter,  considering  the  near  subsistence  be- 
tween the  king  and  people. 

Sir  Edward  Cokt, 
*  Dum  tempos  habemus,  bonum  operemnr.' 
I  am  absolutely  for  giving  a  Supply  to  his 
majesty ;  yet  with  some  caution.  To  tell 
you  ot  foreign  dangers  and  inbred  evils,  I 
will  not  do  it;  the  State  is  inclining  to  a  con- 
sumption, yet  not  incurable :  I  fear  not  foreign 
enemies,  God  send  ub  peace  at  home :  for  this 
disease  I  will  propound  remedies,  I  will 
seek  nothing  out  of  mine  own  head,  bat  from 
my  heart,  and  out  of  acts  of  parliament  I  am 
not  able  to  fly  at  all  Grievances,  but  only  at 
I/Mtu.  Let  us  not  flutter  ourselves ;  w}io  will 
give  Subsidies,  if  the  king  may  impose  what  be 
win?  and  if,  after  pariiament,  the  king  may 
inhance  what  he  pieaseth?  I  know  the  king 
will  not  do  it,  I  know  he  is  a  religious  kin^, 
free  from  personal  vices;  but  he  deals  with 
otlier  men's  hands,  and  sees  with  other  men's 
eyes.  Will  any  give  a  Subsidy  that  will  be 
taxed  after  parliament  at  pleasure  ?  The  king 
cannot  tax  any  by  way  of  Loans :  I  difler  from 
them,  who  would  have  this  of  Loans  go  amongst 
Grievances,  but  I  would  have  it  go  alone. — I 
will  begin  with  a  noble  Record,  it  chears  me  to 
think  of  it,  25  £.  3 ;  it  is  worthy  to  be  written 
in  letters  of  gold ;  Loans  againtt  the  will  of  the 
Subject^  are  againtt  Reason^  and  the  Franchitet 
of  the  Land^  and  they  desire  restitution  :  what 
a  word  is  that  Franchise  ^  The  lord  may  tax 
his  villein  high  or  low,  but  it  is  against  tlie 
franchises  of  the  land,  for  freemen  to  be  taxed 
but  by  their  consent  in  parliament. .  Franchise 
is  a  French  word,  and  m  Latin  it  is  Libert  as,  ^ 
In  Magna  Charta  it  is  provided  that,  *  NuUus 

*  liber  homo  capiatur  vd  imprisonetur  aut  dis- 

*  seisietur  de  libero  tenemento,  suo,  &c.  nisi 

*  per  legale  judicium  parium  suorum  vel  per 

*  legem  terrae ;'  which  Charter  hath  been  con- 
firmed by  good  kings  above  thirty  times. 

When  these  gentlemea  had  spoken,  sir  John 
Cook,  Secretary  of  State,  took  up  the  matter 
for  the  king,  and  concluded  for  redress  of  Griev- 
ances, so  that  Supplies  take  the  precedency ; 
and  laid : 

Mr.  Secretary  Cook, 

I  had  ralher  you  would  hear  any  than  me ; 
I  will  not  answer  what  hath  been  already 
spoken ;  my  intent  is  not  to  stir,  but  to  quiet ; 
not  to  provoke,  but  to  appease:  my  desire  is, 
that  every  one  resort  to  his  own  heart  to  re- 
unite the  king  and  his  state,  and  to  take  away 
tlie  scandal  from  us;  every  one  speaks  from  the 
^hundance  of  his  heart :  I  do  conclnde  out  of 
every  one's  conclusion,  to  give  to  the  king,  to 
redress  grievances ;  all  the  difference  is  about 
the  manner.  We  all  are  inhabitants  in  one 
house,  the  Common-wealth,  let  every  one  in 
somewhat  amend  his  house,  somewhat  is  amiss: 
^ut  if  all  the  lious^  b^  on  fiiei  will  w«  then 
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think  of  mending  what  is  amiss  ?  will  you  not- 
rather  quench  the  fire  ?  the  danger  all  appr&* 
bend.  The  way  that  is  propounded,  I  seek  not 
to  dedine.  Illegal  courses  have  been  taken,  it 
most  be  confessed,  the  redress  must  be  by  laws 
and  punishment  .*  but  withal,  add  the  kw  of 
necessity  ;  necessity  haih  no  law,  you  must 
abilitate  die  state  to  do,  whet  you  do  by  peti* 
tion  require.  It  is  wished  we  begin  with  Griev« 
aoces ;  1  deny  not  tliat  we  pipepare  them,  but 
shall  we  offer  them  first  ?  Will  not  this  seem  a 
condition  with  his  majesty  ?  Do  we  not  deal 
with  a  wise  king,  jealous  of  his  honour  ?  All 
subsidies  cannot  advantage  his  majesty  so 
much,  as  that  his  sulnects  do  agree  to  supply 
f  him;  this  will  amase  tlie  enemy  more  than  ten^ 
Subsidies :  begin  therefore  with  the  king,  and 
not  with  oursdves. 

Sir  Robert  PhUlipi. 

This  day*s  debate  makes  me  call  to  mind  tlie 
custom  of  the  Romans  who  had  a  solemn  Feast 
once  a  year  for  their  slaves,  at  which  time  they 
had  hberty,  without  exception,  to  speak  what 
they  would,  whereby  to  ease  their  afiSicted 
minds  ;  which  being  hnished,  they  severally  ne^ 
turned  to  their  former  servitude.  This  may, 
with  some  resemblance  and  distinction,  well 
set  forth  our  present  state;  where  now,  afber 
the  revolution  of  some  time,  and  grievous  suf* 
fi^rings  of  many  violent  oppressions,  we  bave^ 
as  those  slaves  had,  a  day  of  liberty  of  speech  ; 
but  shall  not,  I  trust,  be  herein  slaves,  for  we 
are  firee,  we  are  not  bondmen,  but  subjects  : 
these,  aftet  their  feasts,  were  slaves  again ;  but 
it  is  our  hope  to  return  freemen.  I  am  glad  to 
see  this  morning's  work,  to  see  such  a  sense 
of  the  Grievances  under  which  we  groan.  I 
see  a  concurrence  of  grief  from  all  parts,  to  see 
the  Subject  wronged,  and  a  fit  way  to  see  the 
Subject  righted :  1  expected  to  see  a  division, 
but  I  see  an  honourable  conjunction,  and  I 
take  it  a  good  omen.  It  was  wished  by  one, 
that  there  were  a  forgetfolness  of  all;  let  him 
not  prosper  that  wishcth  it  not.  No,  there  is 
no  such  ways  to  perfect  remedy,  as  to  forget 
ii^uries ;  bqt  not  so  to  forget,  as  not  to  recover 
them.  It  was  usual  in  Rome  to  bary  all  inju- 
ries on  purpose  to  recover  them.  It  was  said 
by  a  gentleman,  that  ever  speaks  freely,  *  We 
'  most  so  govern  ourselves,  as  if  this  pariiament 
*  must  be  the  crisis  of  all  parliaments,  and  tliis 
^  is  the  last.'  I  hope  well,  and  there  will  be 
no  cause  for  the  kin^,  our  head,  to  except 
aeainst  us,  or  we  against  him.  The  dangers 
abroad  are  presented  to  us;  he  is  no  Englishman 
tost  is  not  apprehensive  of  them. 

We  have  provoked  two  potent  kings  (the  one 
too  near,  who  are  too  strongly  joined  together ; 
the  dangers  are  not  chimerical,  but  reid,  I  ac» 
knowledge  it,  but  it  must  be  done  in  proportioa 
of  our  dangers  at  home :  I  more  fear  the  vio^ 
lation  of  public  Rights^t  home,  than  a  foreign 
enemy.  Must  it  be  our  duties  and  direction  to 
defend  foreign  dangers,  and  establish  security 
against  them,  and  shall  we  not  look  at  that 
wljich  shall  make  us  able  and  wiltiug  thereun:^ 
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(u  ?  We  shall  Dot  omit  to  coo  fide  and  trust 
ill)  niaje&tv,  otherwise  our  counsels  will  be  with 
li'itrSf  and  that  becomes  oot  Englishmen.  .  The 
unaccustomed  violences,  I  have  nathiug  but  a 
good  metnint;,  trench  into  all.  we  have.  To 
Uic  four  Particulars  already  mentioned,  where- 
id  we  suffer,  one  more  may  be  added,  lest  God 
iorbear  to  lieai*  me  in  the  day  of  my  trouble  ; 
uur  Utfligioo  is  made  vendible  by  Commissions : 
sd-M !  now  a  toleration  is  granted  (little  less), 
and  men  for  pecuniary  annual  rates  dispensed 
\iitl)ii'.,  whereby  Papists,  without  tear  of  law, 
praciibc  idolatry,  and  scofT  at  parliaments,*  at 
Lms,  diid  all.  It  is  well  known,  ttie  people  of 
thhbtaieare  under  no  other  subjection,  than 
what  tbey  did  voluntarily  consent  unto,  by  the 
original  contract  between  king  and  people ; 
&hd  «s  tbere  are  many  prerogatives  and  privi- 

left's  conferred  on  the  king,  so  there  are  left  to 

tk  Subject  many  necessary  I^iberties  and  Pri- 
nJ^es,  as  appears  by  the  common  laws  and 
acts  of  parliament,  notwithstanding  what  tiiese 
uo  Sycophants,  Sibthorff  and  Manwaring, 
have  prated  in  the  pulpit  to  the  contrary!  Was 
there  ever  yet  king  of  England  that  directly 
riuiated  the  Subjects  Liberty  and  Property,  but 
their  actions-were  ever  complained  of  in  par- 
liament, and  no  sooner  complained  of  tlian  re- 
dressed? 21  £.  ^y  there  went  out  a  Commis- 
siOQ  to  raise  money  in  a  strange  uuinner ;  the 
UKxeeding  parliament  prayed  redress,  and,  till 
II.  8f  we  never  beard  of  the  said  Commissions 
a^aiu.— Another  way  was  by  lK)an,  u  worm 
nut  cankered  the  law,  the  parliament  did  re- 
dress it,  and  that  money  was  paid  again.  The 
ce&t  little  engine  was  Benevolence;  what  the 
ibrce  of  that  was,  look  into  die  statute  of  R.  3, 
»iucli  damned  that  particular  way,  and  all  oth^r 
uidirect  ways. 

Stace  the  Right  of  the  Subject  is  thus  bul- 
AorLed  by  the  law  of  the  kingdom,  and  princes 
lipjn  complaint  have  redressed  them,  I  am 
L mfideot  we  shall  iiavc  the  like  cause  of  joy 
from  his  majesty. 

I  will  here  make  a  little  digression : .  the 
county,  Somersetshire,  I  serve  for,  were  pleased 
io  command  roe  to  seek  the  removal  from 
them  of  the  greatest  burthen  that  ever  people 
HiJeied.  ix  was  excellently  said,  Commis- 
^ionarJ  Lieutenants  do  deprive  us  of  all  liber- 
ty ;  if  ever  the  like  was  seen  of  the  lieutenancy 
that  DOW  is,  I  will  never  be  believed  more : 
tliej  tell  th^  people  they  must  pay  so  much 
DpOQ  warrant  from  a  Deputy-Lieutenant,  or  be 
bound  to  the  good  behaviour,  and  sent  up  to 
the  Lords  of  the  Council ;  it  is  the  strangest 
tngine  to  rend  the  liberty  of  the  subject  that 
e\erwas:  there  is  now  a  Decemviri  in  every 
oouDty,  and  auongbt  that  Decemviri,  there  is 
some  Clmditts  Appius  that  seek  their  own  re- 
reuges.  We  complain  of  Loans  and  Imposi- 
tions, but  wlien  Deputy-Lieutenants  may  send 
VVarrants  to  imprison  oar  persons  at  pleasure, 
if  ne  pay  not  w^Rt  tbey  sent  for,  it  concerns  us 
to  preserve  the  country  in  Ireedom,  and  to  con- 
uder  of  this  kind  of  people.  There  is  now  N  e- 
cnsity  brought  in  for  va  argument;  all  know 
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that  Necessity  is  an  afmed  man,  and  that  Ne- 
cessity is  Mn  evil  Counsellor,  I  would  we  bad 
never  known  that  counsel ;  we  are  almost 
grown  like  the  Turks,  nho  send  their  Janiza^ 
ries,  uho  place  the  halbert  at  the  door,  and 
there  he  is  master  of  the  house.  We  have  Sol- 
diers billetted,  and  Warrants  to  collect  money, 
which  if  they  do  not,  the  soldiers  must  come 
and  ri6e.  The  Romans  sending  one  into  Spain, 
found  no  greater  complaint,  than  the  discon- 
tent that  did  arise,  from  soldiers  placed  amongst 
them.  I  would  you  would  look  into  Fortescue) 
where  he  puts  the  prince  in  mind,  what  misery 
he  saw,  where  soldiers  were  put  upon  the  peo- 
ple :  but,  saith  he,  no  mao  is  forced  to  take 
Soldiers  but  Inns,  and  they  are  to  be  paid  by 
them.  I  desire  we  resort  to  bis  majestf  for 
redress,  and  to  reduce  all  into  bounds. 

The  other  way  of  Grievance  is  a- Judgment 
in  a  legal  course  of  proceeding;  we  have  had 
three  Judgments  of  late  times,  all  exceeding 
one  anotl^r  in  prejudice  of  the  subject :  the 
first  was,  that  which  was  judged  in  all  fdrmality, 
the  Postnati,  Scots,  case,  *  which  people  I 
hanour ;  for  we  find  many  of  tliem  love  us  m0):6 
than  we  do  ourselves :  1  do  not  complain  of  it^ 
but  only  mention  it. 

The 'Other  Judgment  was  for  Impositions,  f 
which  was  given  in  the  Exchequer,  and  thi^ 
house  twice  afteirwards  damned  that  Judgment : 
how  remiss  our  eyes  are  upon  that  1  grieve 
to  see. 

There  is  a  Judgment,  if  I  may  so  call  it,  a 
fatal  Judgment  sigainst  the  Liberty  of  the  Sub- 
ject, Mich.  3  Car.  in  sir  John  Heveningham's 
Case,  argued  at  the  bar,  and  pronounced  but  by 
one  alone.  I  can  live  although  another  without* 
title  be  put  to  live  with  me ;  nay,  I*  can  live^ 
although  I  pay  Excises  and  Impositions  for 
more  than  I  do  :  but  to  have  my  Liberty,  which 
is  the  soul  of  my  hfe,  takcA  from  me  by  power, 
and  to  be  pent  up  in  a  gaol  without  remedy  by 
law,  and  this  to  be  so  adjudged  to  perish  in 
gaol ;  O  improvident  ancestors !  O  unwise  fore- 
fathers !  to  be  80  curious  in  providing  for  the 
quiet  possession  of  our  lands  and  Kbertfts  of 
parliament,  and  to  negleot  our  persons  and 
bodies,  and  to  let  tliem  die. in  prison,  aqd  that 
durante  bene  placito,  remediless.  If  this  be 
law,  what  do  we  talk  of  our  Liberties?  Why 
do  we  trouble  ourselves  with  the  dispute  of 
Law,  Franchises,  Propriety  of  Goods?  It  is  the 
iumma  totalii  of  all  miseries ;  I  will  not  say  it 
was  erroneous,  but  I  hope  we  shall  speak  our 
minds,  when,  that  Judgment  comes  here  to  be 
debated.  W^hat  may  a  man  call  this?  if  not 
Liberty.  Having  passed  in  some  confusion  in 
the  fashion  of  my  delivery,  I  conclude :  we  will 
consider  two  porticulars,  his  Maj^ty,  and  bit 
People.  His  Majesty  calls  to  us,  and  craves  our 
assistance  to  revive  again  his  honour,  anc^  the 
honour  of  the  nation:  the  People  send  us,  at 
we  hope,  with  that  direction,  that  we  shall  re* 
tttrn  to  them  with  that  olive  branch,  that  assu- 
rance of  being  free  from  those  calamities,  under 


♦  See  vol.  ii,  p.  559. 
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wkioh  they  can  hardly  breathe.    Our  sins  have 
brought  on  us  those  miseries,  let  us  all  bring 
gur  portion  to  make  up  (be  wal) :  we  come 
wiili  loy«l  Hearts ;  his  inajesty  sliall  find,  tJiat 
it  is  we  that  are  his  faithful  couusellors ;  let  all 
sycophants  be  far  removed  from  his  majesty, 
siace  we  cannot  help  hi«  ma)e6ty  without  open- 
ing our  Grievances;  Jet  us  discharge  our  duties 
therein  :  yet  while  we  seek  Liberty,  we  will  not 
fp.rget  subjection.     iVU  thingb  a  state  can  be 
capable  of,   either  blessings  or  puoishments, 
depend  on  thin  meeting:  if  uuy  think  the  king 
iikay  be  supplied,  and  the  couioionwealth  pre- 
served witliout  redress  of  Grievances,  he  is  de- 
ceived.   The   kings  of  Eniiland   were  never 
more  glorious  than  when   they  trusted  their 
fuhjecu;  let  us  make  all  haste  to  do  the  errand 
for  which  we  came ;  let  the  bouse  consider  to 
ptepare  our  Grievances    fit  for  lu$  majesty*s 
view,  uot  to  make  a  law  to  give  us  new  liber- 
ties, but  declaratory,  witli  respective  penaliics; 
KO  tlwit  those  which  violate  tlteni,  if  they  wouiti 
be  vile,  they  should  fear  infamy  with  men;  and 
tlien  we  shall  think  of  such  a  Supply  us  never 
prince  received,  and  with  our  money  we  shall 
gi,ve  him  our  liearts>  and  give  hiin  a  new  people 
'raised  from  the  dead :   then  I  hope  this  parlia- 
ment wiU   be  entitled,  *  The  Parliament  of 
*  Wonders,'  and  God^s  Judgments  diverted,  and 
these  beams  of  goodness  shall  give  us  liie,  and 
we  shidl  go  home  to  our  owu  countries,  and 
leave'  our  posterities  as  free  as  our  ancestors 
left  usu 


But  this  day,  as  also  the  two  next  day's  De- 
bate, produced  no  Resolutions. 

.Monday,  24  March.  Secret*^ry  Cook  re- 
newed tlie  naoiioH  of  Supplies  (ox  his  majeMy, 
yet  SO!,  that  Grievances  be  hkewise  taken  into 
confrideration.  Then  he  made  a  mo;iun, 
*<  That  the  same  Conunittee  may  hear  Froposi- 
lions  of  general  heads  of  Supply,  and  afler- 
wasda  go  to  other  businesses  of  the  day  for 
Grievances/'  Others  preferred  the  coasidera- 
fcioQ  of  Grievances,  as  a  particular  root  that 
invaded  tire  main  Liberty  of  the  Subject.  It  is 
the  Uw  (said  they),  thai  glorious  fundamental 
Kighty  wliereby  wo  have  power  to  give ;  we 
desire  but  that  hia  majesty  may  see  us  nave  that 
figbt  therein,  which,  next  to  God,  we  all  desire; 
and.  tl^n  we  doubt. not,  but  we  slull  give  his 
inajesty  all  supply  we  can.  The  time  was, 
when  it  was  usual  to  desire  favours  for  sowing 
of  discords,  as  Gondomar  did  for  Ealeigb's 
Iw^ad.  But  the  debates  of  this  day  come  to  no 
R^olotion. 

The  day  following,  l>eing  the  S6tlu  Mr.  Secre* 
tary  Cook  tendered  the  house  certain  Proposi- 
tions from  the  king,  touching  Supply ;  and  told 
them.  That  his  majesty,  .finding  time  precious, 
expects  that  they  should  begin  speedily,  lest 
they  spend  that  time  in  deliberation,  which 
should  be  spent  in  action  :  that  he  esteems  the 
Grievances  of  the  bou^e  his  own,  and  stands 
pot  on  precedents  in  point  of  honour.  There- 
£m«,  tm  satisty  his  majes^,  let  the  same  Com- 
mittet  take  hia  majesty's  rropositiuns  iuto<:on- 


aiderationj  and  let  both  concur,  whether  to  sit 
on  one  in  the  forenoon,  or  the  other  in  the 
afternoon,  it  is  all  one  to  his  majesty.— Here- 
upon die  house  turned  theihselvesi  into  a  Cona- 
mittee,  ai>d  commanded  Edward  Littleton,  esq. 
unto  the  chair,  and  ordered  the  Committee  to 
take  into  consideration  the  Lil)crty  of  the  Sub- 
ject, in  his  Person,  and  in  hisGtod^:  and  also  to 
take  into  consideration  Ins  majesty's  Supply. 
In  this  Debate  the  Grievances  were  reduced  to 
six  heads,  as  to  our  Persons. 

1.  Attendance  at  the  Council-board.  9, 
Imprisonment.  8.  Confinement.  4.  Desig- 
nation fur  foreign  Employment.  5.  Marti»l 
Law.  6.  Undue  Proceedings  in  matter  of  Ju- 
dicature. 

The  first  matter  debated,,  was  the  Subject's 
Liberty  in  hw  Person;  the  ptu'ticular  inManco 
was  in  the  case  of  sir  John  Heveningham,  and 
those  other  gentlemen  «vho  were  imprisoned 
about  Jx>an-inoney,  and  thereupon  had  hrouwbt 
their  Uabcns  Corpus,  had  their  Case  argued, 
and  were  neverthc^es  remanded  to  prisoti,  and 
a  Judgjucnt,  as  it  was  then  said,  was  entered. 

Then  Sir  Edward  Coke  spoke  as  follows. 

It  is  true,  that  the  klnj;'s  Prerogative  is  a  part 
of  the  law  of  thiskingiiom,  and  a  supreme  part, 
for  the  prerogative  is  highly  tendered  andrts- 
pccted  of  the  Uiw  ;  yet  it  hath  bounds  set  unto 
It  by  tlie  laws  of  England,  fiut  some  wnrthy 
members  of  this  Ijouse  have  spoken  of  foreign 
states,  vvhidi  I  conceive  to  be  a  foreii^n  s«|3eecli, 
and  not  able  to  weaken  the  side  1  si<all  main- 
tain. 

That  Mr.  Attorney  fslr  Kobert  Heath)  may 
have  sou.ethiuir  to  ar.swt^r  unto,  I  will  speak, 
i^itbout  taking  another  day,  to  the  body  of 
the  cause,  yet  keeping  sonit thing  in  store  for 
another  time.  I  have  uot  my  Vadc  viecum  hero, 
yet  I  will  endeavour  to  recite  my  authorities 
truly  :  I  shall  bepn  with  an  old  authority,  for 
'  Errorem  ad  sua  principia  refcrre,  est  .ref^l> 
'  lere,' 

The  ground  of  thi*  error  was  the  Statute  of 
West,  1,  cap,  15,  which  saith,^  *  That  iho<Q  arc 

*  not^  reqleviable,  who  are  committed  for  the 
'  death  of  a  man,  or  by  the  comniandmenc 
'  of  the  king,  or  his  justices,  ur  for  the  forest% 
(for  so  it  was  cited:)  and  Stamford  79,  ex- 
pounded hereof,  the  ^  commandment  of  the 
<  king'  to  b^.  the  commandment  of  the  king's 
mouth,  or  of  his  council :  but  it  is  clear  that  by 
praceptum  is  under«»tond  the  commandment  oif 
the  Justices  of  tl)e  King's  bench,  and  CommoB- 
Pleas :  and  this  is  *  contemporanea  expobitio,. 

*  qnffi  est  forti!isima  in  lege.' 

To  this  purpo^  vide  Westm.  1.  cap.  9,  the 
Book  of  2  k.  2.  item,  cap.  SO,  <^  md/e/oc/ori&u* 
inparcy  the  Book  of  8  H.  4, 5,  item,  15,  26,  39, 
c.  ffuukm  stainti^  whereby  it  may  appear 
that  the  oommandmcnt  here  spoken  of  to 
be  the  commandment  of  the  king,  is  bis  cnm- 
mandnieiit  by  the  Judges,  '.Pr«ceptum  Do-. 
'  mini  Regis  in  Cnria,  non  in  Camera.'  So 
it  is  likewise  taken  1  R.  2,  cap.  12,  in  a  Statute 
made  in  the  next  king's  f  ei$*y  and  expr^y  m 
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Dyer,  fi>L  162.  §.  50.  et  fol.  192.  §.  24.  Shall 
1  turtiier  prove  it  by  matter  of  Record  ?  *  Fac 
•  hoc  ct  vi?es :'  it  is  ^8  E.  3,  Rot.  33  coram 
I(6ge,  John  Biiston's  Case :  who  beiii);  commit- 
ted and  detained  in  prison  by  the  commaiid- 
lueut  of  the  king,  yras  discharged  by  Habeas 
Corpus,  *  eo  quod  breve  domini  regis  non  fuit 
'  :»uthcif:fls  causa.' 

AU  the  acts  of  pciHiamcnt  in  title  of  AcciiHa' 
tion  are  direct  to  the  point^and  alsothe  1611.  6, 
Brooke  and  Uttieton,  3,  8>  monstraos  de  fuit 
182,  per  Cor.  The  king  cannot  command  a 
mui  to  be  arrested  in  his  presence  :  tbo  king 
cau  arrest  bo  man,  because  there  is  no  remedy 
agiinst  him,  1  H.  7,  4,  likewise  pradict.  alai. 
c.  18,  the  kific'i  pleasure  is  not  binding  withodt 
the  Qsaeot  of  die  r«aliii. 

I  Devar  read  any  opinion  against  what  I  have 
said,  but  that  of  Stamford,  fiiisulvn  (ns  you 
see)  io  the  ground  :  yet  I  say  not  that  a  man 
nay  not  be  committed  without  precipe  shewing 
tbe  cause  in  particnlar;  for  it  is  sufficient  if  the 
cjuise  in  general  bie  shewed,  as  for  Treason,  &c. 
1  £.  3,  AqU  ^€frmi  gend.  pruon,  nuilus  habfat 
jadicmm^  ik.c^  there  die  cause  of  imprisonment 
mast  be  known,  ebe  the  statute  will  be  of  little 
force;  the  i^offds  thereof  do  plainly  demonstrate 
the  intent  of  the  statute  to  be  accordingly.  I  will 
conclude  with  the  hiefaest  authority,  that  is,  35 
chap,  of  the  Acts  of  the  Apostles,  tbe  last  verse, 
^here  St.  Faol  aaitfa,  *  It  is  agaioat  xeasoQ  to  send 
'  a  man  to  prison  without  shewing  a  caase.' — 
Thus,  Mr.  Attorney,  according  to  the  rules  of 
physic,  I  have  given  you  a  preparative,  which 
(k)tb  precede  a  poige.  I  have  much  more  in 
store.* 

Jlifr.  CrettwelL 

I  stand  up  to  speak  somewhat  ooncermn^  the 
point  of  tlie  sul^ects  grievances  by  imprison- 
ment of  their  persons  without  any  declaration 
of  the  cause,,  contrary  unto,  and  in  derogation 
Af»  the  fundamental  laws  and  liberties  of  tins 

*  *'  I  rise  not  to  make  an  argument  in  this 
p'i^nt,  the  greatest  that  ever  was  in  this  place, 
or  elsewhere.  Tliis  liberty,  which  all  men,  as 
^(U  faiwvers  as  others,  believe,  as  I  hope,  hatb 
been  violated,  though  not  ivithout  complaint: 
hut  except  in  this  (ate  course,  I  am  confident, 
\^iis  never  adfndgefi  before.  The  Habeas  Corpus 
^Mis  brought,  the  cause  was  returned  by  com- 
nsad  of  the  king,  intimated  by  the  lords  of  the 
coQocil ;  Argument  was  made  ;  seven  acts  of 
parUaaicnt  wera  mentioned,  and  all  were  passed 
over,  and  only  commended  ;  and  upon  that  a 
declaration  c^  Judgment  was  given,  and  so  ad- 
j<td|red ;  *  That  upcm  any  commitment  by  the 
'king  Mr  the  cooncii,  no  ehlargemeat  can  be/ 
1  (ver  ohaerred,  in  any  great  cause,  solemn  ar- 
guments oied  te  be  midt.  We  see  his  nuyesty 
umI  fas  coancil  are  both  interested  in  this.  I 
do  desire  that  some  ^  the  king's  counsel  may 
speak  what  they  can  to  satisfy  us  of  this  great 
power."  M8S.  Pymmii  apud  virum  hoAoratusn 
^numuMi  H^ltt  bafooettum.  See  Selden^  Life 
*nfaisWorio^voLi,p.  1«. 


kingdom.  I  think  I  am  one  of  the  Puisnes  of 
our  profession,  which  are  of  tlie  members  of 
this  house ;  but  howsoever  sure  I  am  in  that 
respect  of  my  own  inabilities,  I  am  tlie  Paisne 
of  all  the  whole  bouse ;  therefore,  according  to 
the  usual  course  of  studeuis  in  our  protesfcion,  I 
(as  the  Puisne)  speak  fin»t  in  time,  because  I 
can  S|)eak  least  in  inattfer. 

-  In  pui>uance  of  which  course  I  shall  rather 
nut  tiie  ciiso  than  argue  it :  and  tiierefore  1  shall 
humbly  doire  iirst  of  all,  of  this  hanouraUe 
hou<»e  in  general,  tiiat  the  goodness  of  tlie  cause 
nmy  receive  no  prejudice  by  the  weakness  of 
my  an^umeut ;  and  next  of  all,  of  my  masters 
here  ot'  the  same  profe^iun  iu  particular,  that 
they  by  their  learned  juduments  will  supply  tic 
great  defects  I  shall  discover  by  <ieclariug  of  my 
unlearned  opinion. 

Before  I  speak  of  the  question,  give  me  leave^ 
as  an  entrance  tltereunto,  to  spetik  Hrst  of  the 
'occasion.  You  shall  know,  Justice  is  the  life 
and  the  heart's  blood  of  the  commonwealth; 
and  if  the  commonwealth  bleed  in  tbemastet- 
vein,att  tlie  balm  in  Gilead  is  but  in  vain  to  pre- 
serve this  our  body  of  policy  from  niin  and  de* 
structiou.     Justice  is  both  <  oolumna  et  coroalt 

*  reipubiicse,'  she  is  both  the  column  and  ti  *i 
pillar,  the  cmwn  and  tbe  glory  of  the  coosmoc*- 
wealth.  This  is  made  good  in  Scripiure  by  the 
judgment  of  Solomon,  tbe  wisest  king  that  ever 
reigned  on  earth.  For  1,  she  is  the  pillar ;  for 
he  saitb,  that  by  Justice  tlie  throne  shaU  be  ea- 
tablished  :  2,  she  is  tlie  crown  ;  for  he  laidi, 
tliat  by  Justice  a  nation  is  exalted. — Our  kws, 
which  are  the  rules  of  this  Justice,  they  are  tkte 
nepluM  ultra  to  both  the  king  and  the  subject; 
and  as  they  are  the  Hercules'  pillar,  so  are  tliey 
the  pillar  to  every  Utfrcules,  to  every  priaoe, 
which  be  must  not  pass.  Give  me  leave  to  re- 
semble her  to  Nebttchadnezsar's  tree :  for  she 
is  so  great,  that  she  doth  shade  not  oaly  the 
palace  of  the  king,  and  tbe  house  of  the  aoUeSy 
but  doth  also  shelter  the  cottage  of  the  poorest 
beguar. 

Wherefore,  if  either  now  the  blasts  of  iadig- 
nation,  or  the  unresistaMe  violator  of  laws,,  ne- 
cessity, hath  so  bruised  any  of  the  branches  of 
this  tree,  that  either  our  persons,  orguodst  or 
possessions  have  not  the  same  shelter  as  before; 
yet  ket  us  nt)t  therefore  neglect  the  root  of  this 
great  tree,  but  rather  with  all  onr  possible  en- 
deavour and  unfeigned  duty,  both  apply  fresh 
and  fertile  mould  unto  it,  and  also  wafer  it  evtti 
with  our  own  tears,  that  so  these  braised 
branches  may  be  recovered,  and  the  irhole  titaa 
again  prosper  and  flourish.  For  this  I  ka^ 
learneci  from  an  ancient  Father  of  the  Churoby 
that  tbouch  '  preces  ref^um  sunt  aranttn^'  yet 

*  orma  subditoram  '  are  but  only  '  preoea  et  1ft- 
'  chryme.' 

I  know  well  that  *  cor  regis  inscralabila;'  a«d 
tbatkingsv  akhoueh  tbey  are  but  men  before 
God,  yet  are  they  Gods  before  men.  And  there- 
fore to  my  gracious  and  dread  sovereign,  (wlioste 
virtaes  are  true  qualities  ingenerate  both  in  his 
judgment  Mid  natare)  iet  my  arm  be  cat  off, 
oay,  Wt  sny  soul  net  live  that  day»  that  I  ibil 
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dare  to  Kft  up  my  arm  to  tooch  that  forbidden 
fruit,  those  flowers  of  his  .princely  crown  and 
diadem. 

But  yet  in  our  Eden,  in  this  garden  of  the 
commonwealth,  as  there  are  the  Jimeert  ^  the 
«ttn,  which  are  so  glorioos  that  they  are  to  be 
handled  only  by  royal  majesty ;  so  are  there 
also  some  daisies  aud  wholesome  herbs,  which 
eveiy  coiiunon  Hand  that  lives  and  labours  in 
this  garden  may  pick  and  gather  up,  and  take 
comfort  and  repose  in  ihem.  Amongst  all 
which  this  oculu$  dieiy  this  bona  Ulhertci  is  one, 
and  the  chief  one. 

Thus  much  in  all  hambleness  I  presume  to 
apeak  for  the  occasion.  I  will  now  descend  lo 
tfie  question  :  wherein  I  hold,  (Wiih  all  dutiful 
aubmisNon  to  better  judgments)  that  these  acu 
of  power  in  imprisoning  and  confining  of  his  ma- 
jesty's subjects  in  such  manner,  without  any  de- 
claration of  the  cause^  are  against  the  funda- 
mental laws,  and  liberties  of  this  kingdom. 

And  tor  these  reasons  thus  briefly  drawn,  I 
conclude, 

1.  The  first,  from  the  great  farour  which  the 
law  doth  give  unto,  and  the  great  care  which  it 
kath  ever  taken  of  the  liberty  and  safety  of  this 
iciiigdom.  I  should  not  need  to  take  the  ques- 
tion in  pieces,  nor  handle  it  in  paitsdividedly, 
but  as  one  entire ;  because  I  hold  no  other  dif- 
ference between  Imprisonment  and  Confine- 
xneiit  than  only  this,  that  one  hath  a  less  and 
atraiter,  the  other  a  greater  and  larger  prison. 
.And  this  word  Confinement  not  being  to  be 
found  in  any  one  case  of  our  law,  if  therefore  it 
is  become  tlie  language  of  state,  it  is  too  difficult 
for  me  to  define. 

To  proceed  therefore  in  maintenance  of  my 
first  reason  ;  I  find  our  law  doth  so  much  favour 
the  Subject's  Liberty  of  his  person,  that  the' 
body  of  a  man  was  not  liable  to  be  arrested  or 
imprisoned  for  any  other  cause  at  the  common- 
law,  but  for  force,  and  things  done  against  the 
-peace.    For  the  conmion-law  (being  the  pre- 
server of  the  land)  so  abhbrreth  force,  that 
those  that  commit  it  she  accounts  her  capital 
^lemies,  and  therefore  did  subject  their  bodies 
to  imprisonment.    But  by  the  statute  of  Marie- 
bridge^  Cap.  84,  which  was  made  S5  H.  3,  who 
.was  tbeei^th  king  from  the  Conquest,  because 
builift  would  not  render  accounts  to  their  lords, 
U  was  enacted,  that  their  bodies  should  be  at- 
tached :  And  afterwards  by  the  Statute  23  Ed. 
5, 17.  who  was  the  eleventh  king  after  the  Coo- 
qu^r,  because  men  made  no  conscience  to  pay 
their  debts;  it  was  enacted,  that  their  bodies 
ahould  likewise  be  attached  :  But  befpre  those 
atatiues  no  man's  body  was  subject  to  be  taken 
or  imprisoned    otherwise   than  as  aforesaid. 
Whereby  it  is  evident,  how  much  the  common- 
law  favoured  the  Liberty  of  the  Subject,  and 
protiected  his  body  from  maprisonment. 

1  will  inforce  the  reason  further  by  a  rule  in  • 
kw,  and  some  cases  in  law  upon  thlit  rule. 
1  he  role  is  this,  That  <  Corporalis  inj  uria  non  re- 
•cipitaestimationem^fiituro;'  So  as  if  the  ques- 
tion be  not  for  a  wrong  done  to  the  person,  the 
kw  wiU  4ot  compel  him  to  sustain  it,  and 


aflenvards  accept  a  remedy ;  for  the  law  holds 
no  damage  a  sufficient  recompence  for  a  wrong 
which  is  corporal.  , 

The  cases  in  law  to  prove  this,  shall  be  these. 
If  one  menace  me  in  my  goods,  or  that  he  will 
burn  the  evidence  of  my  land  which  he  hath  in 
his  custody,  unless  I  make  unto  him  a  bond : 
there  I  cannot  avoid  the  bond,  by  pleading  of 
this  menace.  But  if  he  restrains  my  person,  or 
threatens  me  with  battery,  or  with  burning  my 
house,  which  is  a  protection  for  my  person,  or 
with  burning  an  instrument  of  manumission, 
which  is  an  evidence  of  my  eqfranchiseuient ; 
upon  these  menaces  or  dares,  I  shall  avoid  the 
bond  by  plea. 

So  if  a  trespasser  drives  my  beast  over  an- 
other man's  ground,  and  I  pursue  to  rescue  it, 
there  I  am  a  trespasser  to  him  on  whose  ground 
I  am.  Bdt  if  a  man  assault  my  person,  and  1 
for  my  safety  fly  over  into  another  man's 
ground,  there  I  am  no  trespasser  to  him,  for, 
*■  Quod  quis  in  tuitiotie  sui  corporis  fecerit, 
'  jure  id  fecisse  existimatur.' 

^fiyy  which  is  more,  the  Common-law  did 
favour  the  Liberty  not  only  of  Freemen,  but 
even  of  the  persons  of  bondmen,  and  viUeins, 
who  have  no  propriety  either  in  lands  or  goods, 
as  freemen  have;  and  therefore  by  the  law,  the 
lord  could  not  maim  his  villein;  nay,  if  the 
lord  comnuinded  another  to  beat  his  villein, 
and  he  did  it,  the  yillein  should  have  his  action 
of  battery  against  him  for  it. — If  the  lord  made 
a  lease  for  years  to  his  villein,  if  he  did  plead 
with  his  villein,  if  he  tendered  his  villein  to  be 
champion  for  him  in  a  writ  of  rij^lit;  any  of 
those  acts,  and  many  other,  i^hich  I  omit,  were 
in  law  enfranchisements,  and  made  these  vil- 
leins freemen.  Nay,  in  a  suit  brought  against 
one,  if  he  by  attorney  will  plead  that  he  is  a 
villein,  the  law  is  so  careful  of  freedom,  that  it 
disallows  this  plea  by  attorney,  but  he  must  do 
it  propria  pcrtona^  because  it  binds  his  posterity 
and  blood  to  the  villein's  also.  And  thus  much 
in  the  general  for  my  first  reason. 

9.  My  next  reason' is  drawn  by  an  ailment 
d  mt^ori  ad  minus  ;  I  frame  it  thus :  If  the  king 
have  no  absolute  power  over  otur  lands  or 
^oods,  then  cL  fortiori  not  over  our  persons,  to 
imprison  them  withont  declaring  the  cause,  fur 
our  persons  are  much  more  worth  than  either 
lands,  or  goods  ;  which  is  proved  by  what  I 
have  said  already,  and  Christ  himself  makes  it 
clear,  where  he  saith,  '  An  non  est  corpus  supra 
'  vestimentnm  ?'  Is  not  the  body  of  more  worth 
than  the  raiment.'  Where  the  Canonists  say, 
that  vestimentum  comprehendeth  all  ootward 
things  which  are  not  ra  the  same  degree  with 
that  which  is  corporal.  And  our  law  maketh 
it  also  plain ;  for  if  a  villein  purchased)  frank- 
land,  this  makes  it  villein-land  according  to  the 
nature  of  his  person  ;  but  it  holds  not  ^  cott^ 
verio,  frank-land  shall  not  fz«e  the  person. 
Now  that  the  king  hath  no  absolute  pqwer 
either  over  our  lands  or  goods,  I  will  only  at 
this  time  but  put  a  case  or  two:  for  vritbout 
proof  of  the  premises,  my  cooduaion  would 
not  follow.  * 
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Fint  ibr  Land :  Tbe  king  cannot  by  his  let- 
ten-patent  make  the  son  of  an  alien  heir  to  his 
futheTy  nor  to  any  other,  for  he  cannot  disin- 
Lerit  the  right  heir,  saith  the  book,  nor  do  no 
prejudice  to  tlie  lord  of  his  escheat.  The  king 
by  bis  prero^tive  shall  pay  no  toll  for  things 
bought  io  fairs  and  markets;  but  a  custom  for 
paying  toil  to  go  over  the  soil  and  freeholds  of 
anotiier  sfaail  bind  the  fking,  for  this  toucheth 
the  inheritance  of  the  subject ;  and  therefore 
the  king  shall  not  have  so  much  as  a  ^  ay  over 
his  lands  without  puying ;  and  if  not  a  way, 
then  certainly  not  the  land  itself. 

Next  for  goods;  If  a  man  haih  a  jewel  in 
gage  for  ten  pound,  &c.  and  is  attainted  for  trea- 
son, the  king  shall  not  have  this  jevveh,if  he  pays 
not  the  ten  pound.  So  if  cattle  be  distrained, 
and  the  owner  of  them  afterwards  be  attainted, 
yet  the  king  shall  not  have  them  until  he  have 
satisfied'  tlmt  fur  which  they  were  distreined. 
^nd  if  in  these  cases,  where  the  owners  of  the 
goods  are  such  capital  offenders,  the  king  can- 
not have  them ;  much  less  shall  he  have  them 
whea  the  owner  is  innocent,  and  no  offender. 

Nay,  I  may  well  say  that  almost  every  leaf 
and  page  of  ail  th*e  voliunes  of  our  Common- 
Law  prove  this  fight  of  propriety,  this  distinc- 
Don  of  nieum  and /atim^  as  well  between  kine 
and  subject,  as  one  subject  and  another :  and 
tlierefore  my  conclusion  follows,  That  if  the 
prerogative  extend  not  neither  to  lands  nor  to 
goods,  then  d  fortiori  not  to  the  person,  which 
is  more  worth  than  either  lands  or  goods,  as  I 
said.  And  yet  I  agree,  that  by  the  very  law  of 
nature,  service  of  the  person  of  the  subject  is 
due  la  tiis  sovereign ;  bat  this  must  be  in  such 
things  which  are  not  against  the  law  of  nature  : 
but  to  have  the  body  imprisoned  without  any 
cause  declared,  and  so  to  become  in  bondage,  I 
mm  sore  is  contrary  unto,  and  against  the  law 
of  nature,  and  therefore  not  to  be  inforced  by 
the  sovereign  upon  his  su^ects. 

3.  My  next  reason  is  drawn  ab  inuiili  et  in- 
coamodo.  For  (lie  Statute  defmngentibuspri- 
Monamf  made  1  £.  2.  if,  '  quod  nullus  qui  pri- 

*  sonam  fregerit,  subeat  judicium  vitae  vel  mem- 
<  brorum  pro  fractione  prisonae  tan  turn,  nisi 

*  cansa  pro  qua  captus  imprisonetur  tale  jodi- 

*  dum  reqoirat.'  Whence  this  conclusion  is 
dearly  gathered,  That  if  a  man  be  committed 
to  pr»on  without  declaring  what  cause,  and 
then  if  either  malefactor  do  break  the  prisonj 
or  the  gaoler  sn^i^  him  to  escape,  albeit  the 
prisoner  so  escaping  had  committed  crimen 
itfSdT  mafestatiM^  yet  neither  the  gaoler  nor  any 
other  tmit  procured  his  escape,  by  the  law  suf- 
fer any  corporal  punishment  for  setting  him  at 
large;  which,  if  admitted,  might  prove  in  con- 
sequence a  matter  of  great  danger  to  the  com* 
mon  wealth. 

4.  My  next  reason  is  drawn  ab  regis  honore^ 
from  tfatiat  great  honour  the  law  doin  attribute 
onto  torereiga  msijesty;  and  therefore  the  role 
of  law  is,  tint '  solum  rex  hoc  non  potest  fa- 
'  oere,  quod  non  potest  injuate  agere.'  And 
therefore  if  a  subject  hath  the  donation,  and 
the  king  the  presentation  to  a  churchy  where- 


anto  the  king  presents  without  the  subject'e 
nomination,  here  the  quare  impedit  lies  acainst 
the  incumbent,  and  the  king  is  in  law  no  dis- 
turber. 

And  Hussey,  Chief- Justice,  in  1  H.  7,  fol.  4. 
saith,  That  sir  John  Markham  told  king  Edw. 
4.  he  could  not  arrest  a  man  either  for  trea9f>D 
or  felony,  as  a  subject  might,  because  that  if 
the  king  did  wrong,  the  party  could  not  have  his 
action  ngainst  him. 

What  is  the  reason  that  an  action  of  false 
imprisonment  lies  ogainst  the  Sheriff,  if  he  doth 
not  return  the  king's  writ,  by  which  he  hatb 
taken  the  body  of  the  subject,  but  this,  becaosa 
the  vvrhiiotli  breviter  enarrarecausam  captioniSf 
(which  if  it  doth  not,  it  shall  abate,  and  is  void 
io  law)  and  being  returned,  the  party  when  he 
appears  may  know  what  to  answer,  and  the 
court  upon  what  to  judge  ?  i\nd  if  the  king's 
writ  under  his  great  seal  cannot  imprison  the 
subject,  unless  it  contains  the  cause,  shall  then 
the  king's  warrant  otherwise  do  it  without  con- 
taining the  cause ;  that  his  judges  upon  return 
thereof  may  likewise  judge  of  the  same,  either 
to  remain,  or  judge  the  party  imprisoned  ? 

I  should  argue  this  point  more  closely  upon 
the  statote  of  Magna  Charta  29.  *  Quod  nnlius 
*  hber  homo  imprisonetur ;'  the  Statute  of  West. 
1.  cap.  15.  for  letting  persons  to  bail ;  and  the 
Judgments  lately  given  in  the  King's-Bench : 
but  the  latter  of  these  Statutes  having  been  by 
that  honourable  gentleman  sir  Edward  Coke 
(to  whom  the  professors  of  the  law  both  in  this 
and  all  succeeding  a^es,  are,  and  will  be  much 
bound)  already  expounded  unto  us,  and  that 
also  fortified  by  those  many  co temporary  expo- 
sitions and  judgments  by  him  learnedly  cited  ; 
and  there  beuig  many  learned  lawyers  here, 
whose  time  I  will  not  waste,  who  were  present; 
and  some  of  them  perhaps  of  counsel  in  the  late 
cause  adjudged  in  the  KiugVBench,  where  yoa 
(to  whose  person  1  now  speak)  do  well  know  I 
was  absent,  being  then  of  counsel  in  a  cause  in 
another  court,  and  my  practice  being  in  the 
country,  for  remote  from  the  Treasure  of  Anti- 
quity, and  Records  conducing  to  the  clearing 
of  this  point ;  therefore  tiie  narrowness  of  my 
understanding  commends  unto  me  sober  igno- 
rance, rather  than  presumptuous  knowledge, 
and  also  commands  me  no  further  to  trouble 
your  patience. 

But  I  will  conclude  with  that  «vhich  I  find 
reported  by  sir  Joho  Davis,  who  was  the  king's 
Serjeant,  and  so,  by  the  duty  of  his  place,  would, 
no  doubt  maintain  to  his  uttermost  the  preroga- 
tives of  the  king  his  royal  master;  and  yet  it 
was  by  him  thus  said  in  those  Reports  of  hit 
upon  the  case  of  Tanistry  Customs,  p.  2^1  That 
the  kings  of  England  always  have  bad  a  roonar- 
chy-ro;mI,  and  not  a  monarchy-seignoral :  where, 
under  the  first  (saith  he,^  *<  the  subjects  are ' 
freemen,  and  have  propriety  in  their  goods, 
and  free-hold,  and  inheritance  in  their  lands  ; 
but  under  the  latter  they  are  as  •  villeins  and 
slaves,  and  have  propriety  in  nothing.  And 
therefore  (saith  he)  when  a  royal  monarch 
makes  a  new  conquest,  yet  if  he  receives  nny- 
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of  bis  nation's  ancient  inhabitants  into  bis  pro- 
ttctioD,  tiiejr  and  their  heirs  after  them  shall 
ciyoj  their  lands  and  hberties  according  to  the 
law/'  And  there  he  voucheth  this  Precedent 
and  Judgment  following,  given  before  William 
the  Conqueror  himself,  viz.  ^<  That  one  Sher- 
bom  a  Saxon,  at  the  time  pf  the  Conquest  be- 
ing owner  of  a  castle  and  lands  in  Norfolk,  the 
conqueror  gave  the  same  to  one  Warren  a  Nor- 
man; and  Sherborn.  dying,  the  heir  claiming 
the  same  bj  descent  according  to  the  law,  it 
was  before  the  conqueror  him^f  adjudged  for 
the  heir,  and  tliat  the  gift  thereof  by  the  Con- 
queror w»i  void." 

If  then  it  were  thus  in  the  Conqueror's  time, 
and  by  his  own  sentence  and  judgment,  and 
hath  so  continued  in  all  the  successions  of  our 
kings  ever  since,  what  doutt  need  we  have,  but 
that  his  most  excellent  majesty,  upon  our  hum- 
ble Petition  prostrated  at  his  feet,  ^which,  as 
was  well  »aid,  is  the  best  passage  to  his  heart) 
will  vouchsafe  unto  us  our  ancient  liberties  and 
birth-rights,  with  a  thorough  reformation  of  this 
add  other  just  grievances?  And  so  I  humbly 
crave  pardon  of  this  honourable  house,  that  I 
have  made  a  short  lesson  long. 

Upon  tills  a;id  other  arguments  made  in  this 
Case  of  the  Habeas  Corpus,  the  bouse  referred 
the  whole  business  to  a  Committee,  to  examine 
all  the  proceedings :  concerning  which,  Mr. 
Selden  afterwards  made  report  to  the  house, 
tliat  Mr.  Waterhouse,  a  Cferk  in  the  Crowo- 
Ofiice,  being  examined  before  the  Committee, 
did  confess,  that  by  direction  fron^  sir  Robert 
Heath,  the  king's  Attorney-General,  he  did 
write  the  draught  of  a  Judgment  in  the  Case 
before-mentioned,  wliich  was  delivered  to  Mr. 
Attorney.  And  Mr.  Keeling  being  examined 
before  the  Committee  did  confess,  that  after 
Mich,  term  last,  the  A>tomey-Ocneral  wished 
him  to  make  a  special  entry  of  the  Habeas 
Corpus :  to  whicn  he  answered,  he  knew  no 
special  entry  in  those  cases,  but  only  a  Remit* 
iiiiir :  but  said  to  Mr.  Attorney,  that  if  he 
pleased  to  draw  one,  and  the  court  after  assent- 
ed to  it,  he  would  then  enter  it.  The  Attorney 
did  accordingly  make  a  draught,  and  the  copy 
thereof  Mr.  Keeling  produced  to  the  commit- 
tee. And  further  said,  that  he  carried  this 
draught  to  the  Judges,  but  they  would  not  ab- 
sent to  a  special  entry  :  nevertheless,  the  At- 
tomey-X^cncral  divers  times  sent  to  him,  and 
told  him  there  was  no  remedy,  but  he  must  en- 
ter it.  Yet  a  week  before  the  parliament  met, 
|be  Attorney-General  called  for  the  drau^t 
again,  which  accordingly  he  gi^ve  unto  him, 
fnd  never  heard  of  it  more. 

Sir  \lohert  Philips^  upon  this  report,  gave 
bis  opinion,  '*  That  this  intended  Judgment  in 
the  Habeas  Corpus,  was  a  draught  made  by 
•bme  man  that  desired  to  strike  us  from  all  our 
liberties :  but  the  Judges  justly  refused  it. 
But  if  the  Judges  did  intend  it,  we  sit  not  here 
(said  he)  to  answer  the  tru^  we  are  sent  for,  if 
ve  present  not  this  matter  to  his  majesty, 
i^ct  this  bueioeii  be  iiurUwr  ^earchtd  iatoi  and 


se^'bow  this  Judgment  lies  against  as,  and 
wltat  the  Judges  do  say  coaceK^ing  the  same.*' 

March  27.  The  house  proceeded  in  further 
Debate  of  the  liberty  of  the  Subject.    When 

Mr.  Hackwelt  resumed  the  debate  of  the 
matter  concerning  the  Habeas  Corpus. 

Mr,  Uackwell. 
The  late  Judgment,  said  he,  which  lies  in 
bar,  is  only  an  award,  and  no  Judgment ;  and 
in  the  L.  C.  Justice's  argument,  there  was  no 
word  spoken,  That  the  ximg  might  commit  or 
detain  without  cause.  For  the  king  ta  commit 
a  man,  is  indignum  rege :  mercy  and' honour 
flow  immediately  from  tlie  king,  jlidgpnent  and 
justice  ar«  bis  too,  but  they  flow  from  his  mi^ 
nisters ;  Che  sword  is  carried  before  him,  but 
the  sceptre  is  in  his  hands.  These  are  trua 
emblems  of  a  good  king.  The  law  admits  not 
the  king's  power  of  detaining  in  prison  at  plea* 
sure.  In  ancient  times  prisons  were  but  '  prq 
'  custodia,  carceres  non  ad  poeuam,  s«d  ad 
'  custodiam.'  Admit  the  king  may  commit  a 
man,  yet  to  detain  him  as  long  as  he  pleaseth 
is  dangcrou?,  and  then  a  man  shall  be  punished 
before  his  offence  :  Imprisoliment  is  a  macera« 
tion  of  the  body,  and  horror  to  the  Hkind ;  it  is 
vita  peJQT  ntorU*     * 

Then  the  house  commanded  that  Case  in  tlia 
Lord  Chief  Justice.  Anderson's  Book,  all  of  his 
own  hand-writing,  to  be  openly  r^ui«  The 
words  of  the  Eeport  were  these  : 

*'  Divers  persons  fueront  committes  a  seve« 
ral  temps  a  several  prisons,  sur  pleasure  sans 
bon  cause  parte  de  queux  estiant  amesnes  eq 
f)anck  le  Uoy.  £t  parte  en  se  Commuoa 
"Banck  fueront  accordant  a  la  ley  de  la  terra 
mise  a  laige  et  discharge  de  le  imprisonment^ 
pur  que  aucnns  grants  fueront  ostendus  et  pro* 
cure  un  commandmi^t  a  les  Judges  que  ils  na 
fera  i&sent  apres.  (%o  nient  meens  les  .Judges 
ne  surcease  nies  per  advise  enter  c^ux  ils  fesoi- 
ent  certain  Aviicies  le  tenour  de  queux  ensue^ 
et  deliver  eux  al  seigneurs  Chauncelor  et 
Treasurer  et  eux  subscribe  avec  toute  lour 
maines,  les  Articles  sont  come  ensuont." 

"  We  her  majesty's  justices  of  both  benches 
and  barons  of  the  Exchequer,  desire  your  lord- 
ships, that  by  some  good  means  some  order 
may  be  taken,  tl^nt  her  highnestt^s  subjects  may 
not  be  committed  or  detained  in  prison  by  com- 
mandment of  >any  nobleman  or  counsellor 
against  the  laws  of  the  realm ;  either  else  help 
us  to  have  access  to  her  majesty,  to  the  end  to 
become  suitors  to  her  for  the  same;,  for  •divers 
have  been  imprisoned  for  suing  ordinary  actions 
and  suits  at  the  Common  Law,  until  they  Iwva 
been  constrained  to  leave  the  same  against 
their  wills,  and  put  the  saiiae  to  order,  albeit 
judgment  and  execution  have  been  had  tbenun^ 
to  their  great  losses  and  grtefii ;  for  the  aid  of 
which  persons,  her  miyesty's  vrrits  have  snndry 
times  been  directed  to  sundry  persons^  havinjg 
the  custody  of  such  benons  onlawfttUy  xnftv- 
sooed,  npoo  wlut^  Writ%  no  good  or  lawfol 
oaasa  of  ioipiisaaiiieDt  bash  b^a  ft timad  ar 
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c^rdfiedl.     Whereupon,  eccording  to  tl^  laws, 
ttiey  hmte  been  discharged  of  tneir  imprison- 
lutfuc;  SfMne  oi  which   persons  so  delivered, 
hfive  been  again  committed  to  prison  in  secret 
places,  and  not  to  any  common  or  ordinary 
prison,  or  lawful  officer  or  sheriff,  or  other  law- 
fully authorited,  to  have  or  keep  a  gaol ;  so 
that  upon  complaint  made  for  their  delivery, 
the  queen's  courts  cannot  tell  to  whom  to  di- 
rect her  niajesty*8  writs;  and  by  this  menns 
justice  cannot  he  done.     And  moreover,  divers 
o&cers  and  Serjeants  of  London  have  been* 
many  times  committed  to  prison  for  lawful  ex- 
ecuting of  her  majesty's  writs,  sued  forth  of 
her  majesty's   courts   at    Westminster;    and 
thereby  her  majesty's  subjects  and  othccrs  are 
so  terrified,  that  they  dare  not  sue  or  execute 
her  majesty's  laws,  her  writs  and  command- 
ments: divers  others  have  been  sent  tor  by 
|mr&ivants,  and  brought  to  London  from  their 
<lwellitt«!a,  and  by  unlawful  imprisonment  have 
been  coa^rained,  not  only  to  withdraw  their 
lawful  suits,  but  have  also  been  compelled  to 
pay  tlic  pursivants,  so  bringing  such  prrsons, 
great  <ums  of  money.     All  which  of>on  com* 
piaint  the  judges  are  bound  by  oftice  and  onth 
to  relieve  and  help,  by  and  nccording  to  her 
majesty's  laws.     And  when   it   pleaseth  your 
lordships  to  will  divers  of  us  to  set  down  in 
what  cases  a  prisoner,  sent  to  ctistody  by  her 
aiaje«ty  or  her  council,  are  to  be  detained  in 
prison,  and  not  to  be  delivered  by  her  majebty's 
Court  or  Judges;  we  think,  that  if  any  person 
be  committed  by  her  ma)est3r's  command,  from 
her  pcnon,  or  fay  order  from  the  Cour>cil-board; 
and  if  any  one  or  two  of  her  council  commit 
cme  for  High-Treason,  such  persons  so  in  the 
cases  before  comniited,  may  not  be  delivered 
by  any  of  her  courts,  without  due  trial  by  the 
law,  and  judgment  of  acquittal  had :  never- 
theless the  Judges  may  award  the  q[u(een's  writ 
la  bring  the  b>dics  of  such  prisoners  before 
them  ;  and  if  upon  return  thereof,  the  causes 
of  thor  commitment  be  certified  to  tlie  judges 
as  it  ought  to  be  :  then  the  judges  in  the  cases 
before,  ought  not  lo  deliver  him ;  but  to  re- 
mand him  to  the  place  Crom  whence  he  came, 
which  eniNiot  be  €X>nvenienily   done,  unless 
notice  of  the  cause  in  general,  or  else  in  spe- 
cial, be  given  to  the  keeper  or  gaoler  that  shall 
have   the  custody  of  such  prisoner.''    All  the 
Judges  and  Barons  did  subscribe  their  names 
to  tbese  Articles,  Trr.  Pmcht  34  Eliz.  and  de- 
livered one  to  the  Lord'Chancellor,  and  another 
to  the  Lord  Treasurer:  after  which  time  there 
did  follow  more  quietness  than  before,  in  tlie 
cau^e  before-mentioned. 

After  the  readine  of  this  Report, 
Sir  E^Kwrd  Ce^e  said,  That  of  my  own 
knowledge  this  Book  was  written  with  my  lord 
Andemo's  own  hand,  it  is  no  flying  rtport  of 
a  young  stttdent.  i  was  solicitor  then,  and 
treasurer  Burleigh  was  a^  much  against  com- 
mitment as  any  of  ttiis  kingdom  ;  it  whs  the 
White  Staves,  that  made  thiji  stir.  Let  v»  draw 
lowaids  a  oondusion  :  the  question  is,  Whether 
•  Fieemaa  can  be  anprboned  by  the  king, 


without  setting  down  the  cause  ?  I  leave  it  aa 
Bare  as  yEsop's  crow,  they  that  argte  ngainsC 
it,  '  Humores  inoti  et  non  remoti  corpoi  d^ 


'  struunt.'  It  is  a  maxim,  the  common  law 
has  admeasured  the  king's  prerogative,  that  in 
uo  c»be  it  can  prejudice  the  inheritance  of  tl^e 
subjects;  had  the  law  given  the  prerogative  to 
that  which  is  taken,  it  would  have  set  some 
time  to  it,  e]»e  mark  what  would  follow.  X 
^hali  have  un  estate  of  inheritance  for  life,  or 
for  years  in  my  land,  or  prapriety  in  my  goods, 
and  1  shall  be  a  tenant  itt  will  for  my  liberty  ; 
I  shall  have  propriety  in  my  own  house,  and 
not  liberty  in  my  person,  *  Perspicue  vera  non 
*  sunt  probanda. '  The  king  hath  distributed 
his  judicial  power  to  courts  of  justice,  and  to 
ministers  of  justice  ;  it  is  too  low  tor  so  great  a 
monarch  as  the  king  is,  to  commit  men  to 
prison  ;  and  it  is  ngainst  law,  tlmt  men  should 
be  committed,  and  no  cause  shewed.  I  would 
not  speak  this,  but  that  I  hope  my  gracious 
kin!»  will  hear  of  it :  yet  it  is  not  I,  J^dward 
Coke,  that  speaks  it,  but  the  Records  that 
speaks  it ;  we  have  a  national  appropriate  Law 
to  this  nation,  *  div  isis  ab  orbe  Britannis.' 

A.r.  Seiden, 
I  was  s(?nt  hither,  and  trusted  with  the  lives 
and  libcrtic  s  of  them  that  s«nt  me.  Since  I 
came,  I  took  here  an  oath  to  defend  the  king's 
prerogatives  and  ht^hts.  I  profess,  though 
once  1  was  of  council,  and  then  I  spoke  for  my 
fee,  for  the  gentlemen  in  their  Habeas  Corpus'; 
yet  now  I  speak  according  to  my  knowledge 
and  conscience. 

The  question  is,  Whether  any  subject  or 
freeman,  that  is  committed  to  prison,  and  the 
cause  not  shewn  io  the  Warrant,  he  ought  to 
he  bailed  or  delivered  }  I  tliink,  confidently,  it 
belongs  to  every  subject  that  is  not  a  villein 
that  he  ou^ht  to  be  bailed,  or  delivered. 

I  shall  speak  in  this  course.     1.  I  will  shew 
the  Reasons.    9.  Acts  of  Parliament.     S.  Pre- 
cedents.    4.  Answer  Objections. 
I.  Reasons  drawn  from  three  heads : 
1.  From  Remedies  provided  by  the  common 
law  against  imprisonment.     For  that  precious 
thing  of  Liberty  there  are  divars  remedies,  by 
which  it  appears,  if  no  known  cause  be  of  fur- 
ther detainment,  he  is  to  be  delivered.     I  will 
not  mention  the  action  of  false  imprisonment, 
but  the  writ  de  odio  ei  atia  which  is  not  taken 
awny,  fur  that  it  is  in  Magna  Charta.    That 
writ  was  sent  t»»  know,  if  the  part v  imprisoned 
were  committed  for  any  cause  of  malice  and 
hatred,  and  this  was  to  be  enquired  of  in  jury. 
For  the  writ  dt  homine  replegiande,  if  one  ie 
imprisoned  under  the  sheni!,  he  roust  be  deli- 
vered, if  he  be  not  detained  for  a  cause  for 
whirh  he  is  not  replevisable.     For  the  Habeas 
Corpus,  the  Keeper  is  to  bring  the  body  *  ad 
*  subjiciendum  et  recipiendum.'    If  there  be 
no  cause,  how  can  the  Court  consider  of  the 
cause  }    For  appeal,  by  the  old  law  in  the  time 
of  H.  1,  one  imprisoned  might  have  his  appeal, 
as  appf-ars  by  Brdft^ton,  c.  t5.  Ub.  de  corona. 
FletOy  r.  4«, 
S.  The  second  reasoB  is  from  the  consident- 
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tion  of  Freemen  and  Villeins.  All  admit  we 
.are  liberi  homineti  but  do  but  consider  the 
difference  of  Villeins  and  Freemen,  and  I  know 
no  difference  in  their  persons,  but  only  the  one 
cannot  be  imprisoned,  as  the  oilier  may. 
Whoever  can  say  I  can  imprison  him,  I  wUl 
«ay  be  is  my  villein.  It  is  toe  sole  discinetion 
of  Freemen,  that  ihey  cannot  be  imprisoned  at 
pleasure.  In  old  time  none  but  Jevvs  and  Vil- 
leins could  be  imprisoned,  and  confined.  The 
Jews  were  as  demesne  villeins  of  the  king ;  he 
could  send  to  them  to  lend  money,  and  if  they 
did  not,  he  imprisoned' them. 

3.  From  matter  of  Punishment.  When  any 
thing  is  declared  by  any  new  statute  to  be  an 
offence,  it  goes,  That  he  shall  be  fined  and  im- 
jirisoned.  To  what  end  were  this  in  any  act 
of  parliament,  if  imprisonment  was  at  the 
king's  will  ? 

II.  For  Acts  of  Parliament,  Magna  Cliarta, 
c.  19.  In  that  act  when  it  was  first  made,  it 
wds  '  nee  eum  in  carcere  mittimus,*  If  Job. 
that  stttute  was  made,  and  then  it  had  those 
ivords.  The  course  tlicu  was  to  send  down  all 
acts  of  parliament  and  charters  to  the  abbeys 
to  be  enrolled.  Matthew  Paris,  345.  &  342. 
recites  that  charter  of  17  John. 

They  object  in  Magna  Cliarta,  there  is  '  lex 
'  terre,*  and  by  the  law  one  may  he  imprisoned. 
'  Lex  terras' is  tlie  process  of  law,  for  tlie  law 
imprisons  no  man  at  all,  but  it  is  meant  the 
process  of  law,  5  £.  3.  Upon  some  occasion  it 
"was  enacted.  That  none  be  attached  contrary 
to  the  Great  Charter  and  the  law  of  the  land. 
25  £.  3,  divers  were  committed  to  the  Tower, 
and  no  man  knew  wherefore,  whereupon  was 
25  £.  3,  inade,  S8  £.  3,  p.  3,  36  £.  3,  n.  9.  is 
against  imprisonment,  *  per  speciale  mandatum.' 

III.  For  Precedents,  18  K.  3,  rot.  33  H,  1, 
II.  8,  rot.  9,  12  Jac.  rot.  153. 

IV.  Objections  against  it.  First,  Against 
the  reason  ;  a  man  may  be  committed  for  a 
point  of  state  that  may  not  be  known  :  I  un- 
derstand not  matters  of  state;  I  expected  not  i 
the*  objection  in  a  Court  of  Justice ;  and  it  { 
Uiay  be  a  word  for  any.  king  to  try  the  courage 
of  liis judges,  and  to  suppose  there  is  a  cause  of 
state,  when  perhaps  there  is  no  cause  appears 
to  them.  It  IS  as  if  they  sent  him  back  to  pri- 
bon,  they  knew 'not  wherefore;  which  cannot 
be  in  a  court  of  justice,  where  tliey  are  sworn 
to  do  justice. 

Secondly,  As  to  /the  Acts  of  Parliament,  the 

Judges  gave  no  answer,  but  only  commended 

them ;  but  the  Attorney  answered  them  with 

one  blow  to  strike  them  all ;  that  they  are  to 

be  cdnsidered  for  common  and  ordinary  causes, 

that  happen  in  Westminster-ball  only.     But  do 

but  consider   Magna  Charta,   which  reflects 

upoti  the  king ;  *  nee  super  eum  ibimus.'    By 

the  law^,  if  I  brin^  an  Appeal  of  Murder  agaiost 

a  nobleman,  which  is  my  suit,  be  shall  not  be 

tried  by  bis  peers ;  but  if  he  be  indicted  for 

chat  murder^  which  is  the  king's  suit,  he  shall ; 

which  shews,  tliat  that  which  is  in  Magna 

Charta  is  meant  of  the  king,  though  it  be  not 

in  the  third  person. 


Third  Objection  is  against  the  Statute  of  West- 
minster 1.  c.  15.  But  the  kind's  command  is 
the  command  of  the  king  by  his  justices ;  and 
also  the  word,  *  Replevisable/  n€ver  signifies 
bailable  ;  bailable,  is  in  a  Court  of  Record^  by 
the  king's  justices  :  but.  replevisabie,  is  by  the 
sheriff.  The  statute  is  to  the  bheriff,  uod  it 
shews  the  particular  causes,  and  concludes  that 
the  sheriff  shall  lose  his  bailiwick.  The  sheriff 
could  n^ver  re{)levy  one  for  murder,  or  matters 
of  the  forest :  but  in  the  KingVbench  for 
I  murder,  or- matters  of  the  forest,  they  may,  3. 
assis.  19,  21  £.  4,  25.  22  H.  6,  48.  Newton.  If 
any  man  be  taken  by  our  command,  or  by  the 
.command  of  the  king,  if  the  sheriff*  take  the 
party,  he  must  come  to  us,  we  «rii]  grant  a 
oupersedeas. 

Fourthly,  They  object  against  the  precedents 
cited ;  they  are  all  of  this  kind,  they  were  im- 
prisoned *  per  mandatum  domini  regis,'  or 
'  concilii,'  without  cause,  or  the  cause  is  ex» 
pressed.  When  tlie  cause  is  expressed,  and  is 
within  the  cognizance  of  the  court,  there  they 
bailed  them  ;  bat  when  it  is  for  felony  or  trea- 
son, it  may  be  done  beyond  the  seas,  and  then 
the  court  has  no  cognizance  of  them.  When 
no  cause  is  set,  yet  bailment  is  alledged ;  then 
they  answer  divers  were  so  bailed,  but  the 
cause  appears  by  Paper*Books ;  but  I  never 
saw  these  Books  to  be  Records,  and  Judges  of 
Record  made  their  Judgment  in  Records^  and 
the  cause  only  appears  by  Record. 
.  For  the  ResolutioiT  cited  34  £liz.  all  prece^ 
dents  were  read,  acts  of  parliament  indeed  were 
passed  over,  and  yet  that  was  not  read.  As 
we  have  tliat  liberty  here,  so  I  dare  say,  no 
prince  in  Christendom  doth  assume  this  power 
to  imprison  any  without  auy  cause.  I  find  no 
steps  or  vatigium  6f  any  such  power.* 

Saturday,  March  29,  1628.    Mr.  Solicitot 
spake  as  followeth : 

My  care  when  I  spake  last  was  lo  give  satis- 

*  <'  Die  Veneris,  Mar.  28.    I  rise  to  make 
a  motion.    Yesterday  a  learned  Antumeot  was 
made  by  Mr.  Solicitor,  and  21  £dw.  1,  «vaa 
cited  by  him,  which  makes  clearly  for  the  Sub- 
ject, also  for  that  moIum  populi.    t  am  sure  that 
<  libertas  populi  est  salos  populi.'    And  Festus 
himself  that  sent  Paul  to  Agrippa  was  a  lawyer 
of  the  empire;  and  to  send  a  prisoiier  without 
signifying  the  crime)  laid  against  iuin,  seemed 
unreasonable  to  Festus  to  do.    By  the  law  of 
the  empire  none  were  to  be  coinmitted  above 
thirty  days,  and  the  gaoler  is  under  a  penalty  to 
certify  the  cause  of  the  prisoner's  commitment : 
and  if  the  gaoler  be  slack,  he  is  to  be  fined.  W  heo 
they  speak  here  of  the  Judgment  given  in  the 
King's  Bench,  they  say .  the  Precedents  were 
mis-recited.    Let  a  Sub-committee  search  into 
those  Judgments   and   Precedents.    I  heard 
here  a  guousque,  and  there  is  nothipg  but  a 
remiUUur.    The  course  of  the  officer  is  to 
enter  guousquef  &c.  and  that  is  till  ihey  be  de- 
livered by  law,  and  is  all  the  Judgment  that 
can  be.^    £x  AiSS.  Pyamm.    See  Seldea:^ 
Life  10  his  Works. 
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faction  that  the  judges  did  not  err  in  their  late 
Iiesoiutionfl;  but  if  they  did,  it  was  cum  patri- 
ius :  the  Judges  koew  notliing  of  the  caube  of 
the  gentlemen's  imprisonment ;  if  they  had 
koo^vo  (he  cause  of  their  inipribonroeat  in  pri- 
Tate,  they  Would  have  appealed  to  his  nKijesly 
for  hii  grace.  For  to  reiterate  all  the  autho- 
r.Les  I  will  not,  I  have  somethitii;  to  say  in  the 
point,  to  put  into  the  scale,  which  might  have 
leea  then  said,  hud  it  not  been  fur  the  unhappy 
(iitference  that  might  have  been  between  the 
t^u  courts  in  Westminster-hall,  the  KingV 
bencii  and  the  Chancery  Court, 

In  13  Jac.  divers  were  committed  for  dis- 
obedience to  the  Decree  of  the  Court  of  Chan- 
cery, as  namely  Rosswell  and  others,  and  it  was 
re<«lved.  That  the  Jodges  could  not  deliver 
«uch,  and  at  the  same  time  some  were  com- 
mitted by  warrant  from  the  king  and  the  lonis 
of  the  council,  and  this  came  in  question,  Mich. 
13  Jac.  and  so  continued  divers  Terms.  There 
^^a^  then  recourse  had  to  those  arguments,  and 
1  have  a  report  here  of  that  time  what  the 
ji>d;!es  did  then,  part  whereof  I  will  read. 

Ii  was  resolved  by  Coke,*  Crook,  Duderldge 
aod  Houghton,  that  the  return  was  good,  and 
t\tnt  the  caojc  n^d  not  to  be  disclosed,  bcinK 
'  per  mandatara  concilii,'  as  '  arcana  regni' 
(aad  the  report  further  saith,  That  in  ^4  Eliz. 
It  was  resolved  accordingly),  and  by  Coke  it 
was  said.  That  iftlie  privy-council  commit  one, 
he  is  not  baiiable  by  any  court  of  justice,  and 
•Stamford's  opinion  is  so,  fol.  72.  Sec  what 
opiuioQ  the  Judge  had  of  the  resolution  in  34 
Lli,  and  of  Stamford. 

To  this  sir' Edward  Coke  replied  :  This  re- 
port moves  not  me  at  all ;  that  report  is  not 
vet  51  years  old,  but  underage,  being  in  13 
Jac.  In  truth,  when  I  read  Stamford,  I  was  of 
hh  Opinion  at  the  first,  but  since,  looking  into 
tnose  Records  before-mentioned,  I  was  of  ano- 
ther mind.f  He  brings  in  an  ill  time  13  Jac. 
«hen  there  was  clashing  between  the  Court  of 
King's-bench  and  Chancery,  as  also  there  were 
^Hen  many  of  the  traitors  that  were  of  the 
Puwder-Treason,  committed  '  per  mandatum 
'  concilii.' 

Upon  Mondsiy,  April  1,  the  Debate  being 
re-assomed,  sir  llobert  Philips  moved,  That 
coasidering  the  bouse  was  now  ready  for  the 

*  Coke  was  then  a  Judge,  and  in  favour  at 
court. 

t  *'  Coke  of  one  mind,  when  a  Judge,  and 
in  favour;  of  another,  wlien  out  of  court,  and 
discontented."    (Note  to  old  Edition.) 

Of  Coke's  conduct  in  parliament,  Mr.  Bar- 
Hn^ton,  in  a  Note  to  bis  Observations  on  Sta- 
tote  Westminster  the  Second,  says,  *'  The 
1^'c  publication  of  the  Journals  of  the  House 
01  Commons  she%vs,  that  he  did  not,  as  a  Mem- 
ber of  Parliament,  prostitute  his  amazing  know- 
lad^t  of  muoicipal  law,  to  political  purposes  ; 
as  he  generally  argues  in  the  same  manner,  and 
from  the  same  autlKirities,  which  he  cites  in 
lui  Institutes.'' 
VOL.  lU. 


question,  they  mi^ht  hear  the  resolution  read 
of  all  the  Judges  in  34  Eliz.  about  this  matter. 
Then 

Sir  Edward  Coke  stood  up  and  said.  The 
glass  of  Time  runs  out,  and  someihiiig  cast  upon 
us  hath  retarded  us;  when  I  spake  siguinst  lite 
Loans  and  this  matter,  I  expected  blows,  and 
somewhat  was  spoken,  thougli  not  to  the  niaitcr. 
Concerning  that  (that  hiiih  been  ohjectcd),  I 
did  when  I  was  a  Jud^e,  I  will  say  .suniewlmi. 
Indeed,  a  motion  was  made,  but  no  argument 
or  debate,  or  resolution  upon  advice;  I  will 
never  palliate  with  this  house,  there  is  no  Judge 
that  hath  an  upright  heart  to  God,  and  a  clear 
heart  to  the  world,  but  he  hath  some  warrant 
for  ever  J  thing  that  lie  doth.-  I  conlcss  when 
I  read  Stamford  then,  and  had  it  in  my  hands, 
I  was  of  that  opinion  at  the  Council-Tahle; 
but  when  1  perceived  that  bome  members  of 
this  house  were  taken  away,  even  in  the  face 
ot  this  house,  and  sent  to  prison,  and  when  I 
was  not  far  off  from  that  place  myself,  I  wei>t 
to  my  book,  and  would  not  be  quiet  till  1  had 
satisfied  myself.  Stamford  at  the  first  was  my 
guide,  but  my  guide  had  deceived  me,  there- 
lore  I  swerved  from  it:  I  have  now  better 
guides.  Acts  of  Parliament  and  other  prece- 
dents, these  arc  now  my  jiuides.  1  desire  to 
be  free  from  the  imputation  that  haili  been 
laid  upon  me. 

As  for  the  Copy  of  the  intended  Judgment, 
I  fear,  had  it  not  been  for  this  parliiuuent,  it 
had  been  entered  ere  this  li»ne ;  a  parliament 
brings  Judges  and  all  other  men  into  good  or- 
der :  if  any  cleric  had  drawn  this  draught,  he 
would  have  done  it  by,  a  precedent,  and  there 
can  be  no  precedent  found  that  warrants  it, 
an^  therefore  I  believe  that  so»ne  other  did  it. 
— This  draught  of  the  Judgnieiu,  should  it  be 
entered,  will  sting  us  to  deaih,  *  quia  nulla 
'  causa  fuit  ostenta,  ideo  ne  fuit  baileabile  ;* 
and  that  it  appears  to  be  so  by  the  Records.  I 
persuade  my.self  AJr.  Attorney  drew  it ;  I  had 
a  copy  of  my  lord  Anderson's  Report  of  the 
Judges  Resolution,  34  Eliz.  long  ugr) ;  but  [ 
durst  not  vouch  it  (and  it  was  so  in  that  copy) 
for  tliat  it  was  Apocrypha,  and  did  not  answer 
his  gravity  that  made  it,  and  yet  it  was  cited 
in  the  King*s  Bench,  '  That  all  the  Judges  of 
En^and  ruled  it  so.' 

Then  the  House  of  Commons  came  to  the 
following  Resolutions : 

Resolved  upon  the  question,  nem.  con. 

*  I.  That  no  Frefeman  ought  to  be  detained 

*  or  kept  in  prison,  or  otherwise  restrained  by 

*  the  command  of  the  king  or  privy-council,  or 
'  any  other,  unless  some  cause  of  the  commit- 

*  men  I,  detainer  or  restraint  be  expressed,  for 
'  which  by  law  be  ought  to  be  committed,  de« 
'  tained  or  restrained. 

*  II.  Tliat  the  Writ  of  Habeas  Corpus  may 
'  not  be  denied,  but  ought  to  be  granted  to 
f  every  man  that  is  committed  or  detained  in 

*  prison,  or  otherwise  restrained,  though  it  be 

*  by  the  command  of  the  king,  the  privy-coua- 
<  cil,  or  any  other,  he  praying  the  same. 
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'  III.  That  if  a  Freeman  be  committed  or 

*  detained  in  prison,  or  otherwise,  restrained  by 

*  the  command  of  the  king,  the  privy>council, 

*  or  any  other,  no  cause  of  such,  commitment, 

*  detainer,   or  restraint   being  -expresspd,   for 

*  which  by  law  he  ought  to  be  committed,  de- 

*  tained,  or  restrained,  and  the  same  be  return- 
'  ed  upon  an  Habeas  Corpus,  granted  for  the 
'  said  party  ;   then  lie  ougnt  to  be  delivered  or 

'  '  bailed/ 

And  then  taking  into  consideration  the  Pro- 
perty of  the  Subject  in  his  Goods,  they  came  to 
this  Resolution,  to  which  there  was  not  a  nega- 
tive; viz. 

'  That  it  is  the  antient  and  indubitable  Right 

*  of  every  Freeman,  that  he  hath  a  full  and  ab- 
'  solute  property  in  his  goods  and  estate ;   that 

*  no  Tax,  Taillage,  Loan,  Benevolence,  or  other 
'  like  charge  ought  to  be  commanded,  or  levied 

*  by  the  king,  or  any  of  liis  ministers,  without 
'  common  consent  by  act  of  parliament.' 

The  Commons  having  shewed  their  care  of 
the  Subjects  in  the  Liberty  of  their  Persons, 
and  Propriety  in  their  Goods,  did  now  prepare 
to  transmit  their  Resolutions  to  the  Lords  for 
their  concurrence ;  and  several  members  were 
appointed  to  manage  a  Confereuce  with  tbe 
Lords  concerning  the  same;  and  Mondiiy, 
April  7,  the  Conference  was  held,  and  opened 
by  sir  Dudley  Diggs. 

A  Conference  desired  by  the  Lords,  and  had 
by  a  Committee  of  both  Houses,  concern- 
ing the  Rights  and  Privileges  of  the  Sub- 
jects. 

Sir  Dudley  Diggt, 

Mr  Lords  ;  I  shall,  I  hope,  auspiciously  be- 
gin this  Conference  this  day,  with  an  observa- 
tion out  of  an  Holy  Story,  in  the  days  of  good 
king  Josiah,  9.  Chron.  34,  when  the  land  vVas 
purged  of  Idolatry,  and  the  great  men  went 
about  to  repair  the  House  of  God;  while  mo- 
vey  was  sought  for,  there  was  fotjnd  a  Book  of 
the  Law  which  had  been  neglected,  and  after- 
wards being,  presented  to  the  good  king,  pro- 
cured the  blessing,  which  your  lordship  may 
rend  in  the  Scriptures.     2  Kings  92. 

My  good  lords,  I  am  confident  your  lord- 
ships will  as  cheerfully  join  with  the  commons, 
in  acknotvledgnient  of  God's  great  blessing  in 
our  Eood  king  Josiah,  as  the  knights,  citizens, 
and  burgesses  of  the  house  of  commons,  by  me 
their  un worthiest  servant',  do  thankfully  re- 
member your  most  religious  and  truly  honour- 
able invitation  of  them  to  the  late  Petition,  for 
cleansing  this  land  from  Popish  Abominations; 
which  I  may  truly  call  a  necessary  and  a  happy 
repairing  of  the  House  of  God.  And,  to  go  on 
with  tbe  parallel,  whilst  we  the  commons,  out 
of  our  good  affections,  were  seeking  for  money, 
we  found,  I  cannot  say  a  Book  of  the  Law,  but 
many,  and  those  fundamental  points  thereof 
neglected  and  broken,  which  hath  occasioned 
our  desire  of  this  Conference:  wherein  I  am 
fint  commanded  to  shew  to  yoor  lordships  in 


general,  that  the  Laws  of  England  are  ground- 
ed on  rea^n,  more  ancient  than  books,  con- 
sisting much  in  unwritten  customs,  yet  so  full 
of  justice  and  true  equity,  that  your  most  ho- 
nourable predecessors  and  ancestors  many 
times  propugoed  them  with  a  nolumus  mutari  ; 
and  so  ancient,  that  from  the  Saxon  days,  not- 
withstanding the  injuries  and  ruins  of  time, 
they  have  continued  in  most  parts  the  same,  as 
may  appear  in  old  remaining  monuments  of  the 
laws  of  Ethdbert,  the  first  Christian  king  of 
Kent,  Ina  the  king  of  the  West-Saxons,  OfFa  of 
the  Mercians,  and  of  Alfred  the  great  monarch, 
who  united  the  Saxon  Heptatchy,  whose  laws 
are  yet  to  be  seen,  published,  -as  some  think, 
by  parliament,  as  lie  says  to  that  end,  '  Ut  qui 
'  sub  uno  reg^,  sub  una  lege  regereninr.'  And 
though  the  Book  of  Dtchfield,  speaking  of  the 
troublesome  times  of  the  Danes,  says  that  then 
<  Jus  sopitum  erat  in  regno,  leges  et  consuetu- 
'  dines  K>pita^  sunt,'  and  <  prava  voluntas,  vis, 
^  et  violentia  magis  regnabant  quam  judicia  vel 
'  justitia ;'  yet,  by  the  blessine  of  God,  a  good 
kmg,  Edward,  commonly  called  St.  Edward, 
did  awaken  those  laws,  and  as  the  old  words  are, 

*  Excitatis  reparavit,  reparatas  decoravit,  de- 
'  coratas  confirmavit.'  Which  *  conlirmavit/ 
shews,  that  good  king  Edward  did  not  give 
those  laws,  which  William  the  Conqueror,  and 
all  his  successors,  since  that  time,  have  sworn 
unto. 

And  here,  my  lords,  by  many  cases  frequent 
in  our  modern  laws,  strongly  concurring  with 
those  of  the  ancieut  Saxon'  kings,  I  might,  if 
time  were  not  precious,  demonstrate  that  our 
Laws  and  Customs  were  the  same. 

I  will  only  intreat  your  lordships  leave  to  tell 
you,  that  as  we  have  now,  even  in  those  Saxon 
times  they  had  their  Courts-Baron  and  Courts- 
Leet,  and  Sheriff-Courts,  by  which,  as  Tacitus 
says  of  the  Germans  their  ancestors,  'Jura 
'  reddebant  per  pagos  et  vicos ;'  and,  I  do  be- 
lieve, as  we  have  now,  they  had  their  parlia- 
ments, vvhere  new  laws  were  made  '  cum  con* 

*  sensu  prselatorum,  magnatum  et  totius  com- 

*  munitatis ;'  or,  as  another  writes,  *  cum  con- 
■*■  silio  praelatorum,  nobilium,  et  sapient ium  lai- 
'  corum/  I  will  add  nothing  out  of  Glanvlle 
that  wrote  hi  the  time  of  H.  2,  or  Bracton  that 
wrote  in  the  days  of  H.  3,  only  give  me  leave 
to  cite  that  of  l^ortescue,  the  learned  Chancel- 
lor to  H.  6,  who  writing  of  this  kingdom,  says, 
'  Regnum  illud  in  omnibus  nationum,  et  regum 
'  temporibus,  eisdem  quibus  nunc  r^itur  legi- 
*•  bus  et  consuetudinibus,  regebatur.'  But,  my 
good  lords,  as  the  poet  said  of  Fame,  I  may  say 
of  our  Common-Law ; 

'  Ingrediturque  solo  caput  inter  nubila  condit.' 

Wherefore  the  cloudy  part  being  mine,  I  will 
make  haste  to  0()en  way  for  your  lordships  to 
hear  more  certain  Argimientsi,  and  such  as  go 
on  more  sure  grounds. 

Be  pleased  then  to  know,  that  it  is  an  un- 
doubted and  fandamental  point  of  this  so  an- 
cient Common-Law  of  England,  that  the  Sub- 
ject hath  a  true  property  in  his  Goods  and 
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Possessions,  which  doth  preserve,  as  sacred, 
tliat  metun  et  tuum,  that  is  the  nurse  of  iiuius- 
try,  and  mother  of  courage,  and  wiihuut  winch, 
there  can  be  no  justice,  of  which  jneum  et  tuum 
i>  the  proper  ohject.       But  the    undijubicd 
birthri;»ht  ot'  free  Sul»jccis,  hath  hiiely  not  a 
li:t(e  been  invaded  and  prejudiced  by  pressures, 
i.ie  more  grievous,   because   tliey   have   been 
pursued  by  inipribonnient,  contrary  to  the  fran- 
clj.?es  of  tin's  laud  ;    and   wiicn,  according  to 
lie  Jaws  and  statutes  of  this  reahn,  redress  hath 
been  sought  for  in  a  legal  way,  by  demanding 
ll:d)sas  Corpus  from  the  Judges,  and  a  die- 
diiTzc  or  trial  according  to  the  law  of  the  land, 
stiCLcsa  bath  failed  ;    that  now  enforceth  the 
cooimons,  in  this  present  parliiuiieitt  assembled, 
to  examine  by  acts  of  parliament,  precedents 
and  reasons,  the  truth  of  the  English  Subjects 
Liberty,  which  I  shall  leave  to  learned  gentle- 
men, whose  weighty  Arguments,  I  hope,  will 
\tdve  no  place-  in  your  lordships  memories,  for 
die  errors  and    infirmities  of  your  humblest 
servant,  that  doth  thankfully  acknowledge  the 
great  favour  of  your  honourable  and  patient 
Mtention. 

Mr.  Littleton's  Argument. 

Made  by  the  command  of  the  House  of  Corn- 
moos  out  of  Actsof  I'arliximent,  and  autho- 
rities of  law,  expounding  the  same,  at  the 
first  Conference  with  the  Lords,  concerning 
the  Liberty  of  the  Person  of  every  Freeman.^ 

My  lords ;  Upon  the  occasions  delivered  by 
tiie  gentleman  that  last  spake,  your  lordships 
have  heard  the  Commoos  have  taken  into  their 
»fnous  consideration  the  matter  of  Personal 
Liberty,  and  after  long  debate  thereof  on  divers 
days,  as  well  by  solemn  arguments,  as  single 
propositions  of  doubts  and  answers,  to  the  end 
ho  bcruple  might  remain  in  any  man's  breast 
nnsaiisnedy  they  have  upon  a  full  search,  and 
clear  understanding  of  all  things  pertinent 
to  the  question,  unanimously  .declared :  That 
no  Freeman  ought  to  be  committed  or  detained 
in  prison  by  the  command  of  the  King  or  Privy- 
Council,  or  any  other,  unless  some  cause  of 
^c  commitment,  detainer,  or  restraint  be  ex- 
pressed, for  which  by  law  he  ought  to  be  com- 
uiittcil,  detained,  or  restrained.  And  they  have 
sent  me,  with  other  of  their  members,  to  repre- 
sent unto  your  lordships  the  true  grounds  of 
such  their  Resolution,  and  have  charged  me 
particularly,  leaving  the  reasons  of  law  and  pre- 
cedents for  others,  to  give  your  lordships  satis- 
faction, that  this  Liberty  is  established  and  con- 
firmed by  the  whole  state,  the  king,  the  lords 
spiritual  and  temporal,  and  commons,  by  se- 
veral acts  of  parhament ;  the  authority  whereof 
is  so  great,  that  it  can  receive  no  answer,  save 

*  This  Argument  of  Mr.  Littleton  is  printed 
in  *  Cottoni  Posthuma;'  as  if  made  by  sir  Ro- 
bert Cotton,  bart.  But  whosoever  consults  the 
Historians  of  those  times,  will  find,  that  Diggs, 
Littleton,  Selden  and  Coke,  were  the  four 
lawyers  appointed  by  the  House  of  Commons 
to  manage  that  memorable  Couferencc. 


by  interpretation  or  repeal  by  future  statutes. 
And  tiio«e  that  I  shall  nnnd  >our  lordships  of, 
are  so  direct  in  point,  that  they  can  bear  no 
other  c'X|)05.tion  at  all,  and  sure  1  am  they  are 
still  in  force. 

The  first  of  them  is  the  Gnnul  (Miarter  of  the 
Lil»<  rties  of  En«;kind,  fir>t  i;ranfeJ  in  the  17tti 
of  king  Jolm,  and  renewed  in  the  {)  lien.  3,  and 
since  coniinned  in  parliament  ab  ve  oO  times. 
The  words  are  these,  ch.  '29.     *  aNnilus  liher 

*  homo  capiatur,  vel  iin[)nsonetur,  aut  disscibie- 

*  tur  de  hbero  teneuienCo  suo.  vel  libertatibus, 

*  vel  lihcria  consuetudinihus  suis,  aut  utlagere- 
'  tur,  aut  exuletur,  autaliquo  modo  destruainr, 
'  nee  super  emn  ibimus,  iiec  super  euni  miite- 

*  mu«,  nisi  per  legale  judicium  piiriuin  suoruin 

*  vel  per  le^em  ten  a.' 

These  words,  *  null  us  liber  homo,*  &c.  are 
express  enough,  yet  it  is  remarkable  that  Mat- 
thew Paris,  an  author  of  special  credit,  doth 
observe,  fol.  432,  that  tlie  Charter  of  9  IL  3, 
wri«  the  very  sanieos  that  of  17  John,  <  in  nullo 
'  dissimilis'  are  his  words;  and  that  of  king 
John  he  setteth  down  verbatim,  fol.  342,  and 
there  the  words  are  directly  *  Nee  eum  in 
'  carcerum  mittemus:*  and  such  a  corruption 
as  is  now  in  print,  might  easily  happen  betwixt 
9  H.  3,  and  28  £.  1,  when  this  Charter  was 
first  exemphfied,  but  certainly  there  is  suffici- 
ent left  in  that  which  is  extant  to  decide  thi» 
question.  For  the  words  are,  '  That  no  Free- 
'  man  shall  be  taken  or  imprisoned,  but  by  the 
'  lawful  judgment  of  his  peers;'  which  is  by  a 
jury  of  peers,  ordinary  jurors,  or  others,  wlio 
arc  their  peers,  or  by  the  law  of  the  laud  : 
which  words,  *  Law  of  the  land,'  must  of 
necessity  be  understood  in  this  nation,  to  be 
by  due  process  of  the  law,  and  not  the  law 
of  the  land  generally,  or  otherwise  it  would 
comprehend  bond-men  (whom  we  call  Vil- 
leins) who  are  excluded  by  Uie  word  '  Liber;' 
for  the  general  law  of  the  land  doth  allow  their 
lords  to  imprison  them  at  their  pleasure  without 
cause,  wherein  they  only  differ  from  tlie  free* 
men  in  respect  of  their  persons,  who  cannot  be 
imprisoned  without  a  cauhc.  And  that  this  it 
the  true  understanding  of  these  words,  <  Per 
legem  terras,'  will  more  plainly  appear  by  di- 
vers other  statutes  that  1  shall  use,  which  do 
expound  the  law  accordingly.  And  though  the 
words  of  this  Grand  Charter  be  spoken  in  the 
third  person,  yet  they  are  not  to  be  understood 
of  suits  bet\^ixt  party  and  party,  at  least  not  of 
them  nlone,  but  even  of  the  king's  suits  against 
his  sul^ects,  as  will  appear  by  the  occasion  of 
getting  of  that  Charter,  which  was  by  reason  of 
the  differences  betwixt  those  kings  and .  their 
people,  and  therefore  properly  to  be  applied 
unto  their  power  over  tbem,  and  not  to  ordi- 
nary questions  betwixt  subject  and  subject. 

Secondly,  The  word  *  per  legale  judicium 
'  parium  suorum/  immediately  preceding  the 
other  of  *  per  legem  terra,'  are  meant  of  Trials 
at  the  king's  stiit,  and  not  at  the  prosecution  of 
a  subject.  And  therefore,  if  apefrofthc  realm 
be  arraigned,  at  the  suit  of  the  king,  upon  an 
Indictment  of  murder,  he  shall  be  tried  by  bi^ 
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peen,  that  is  nobler;  but  if  he  be  appealed  of 
murder  by  a  subject,  hi.H  trial  shnll  be  by  an 
ordinary  Jury  of  12  fteeliolders,  atappoaretti 
in  10  E.  4, 6, 33  U.  8,  Brooke  Title  Trials  142. 
8can.  Cor.  li.  §,  ca.  1,  fol.  152.  and  in  10  £.  4, 
6,  it  is  said,  such  w  the  meaning  of  Magna 
Charta,  for  the  same  reason :  therefote  as '  per 
'  judicium  parium  suoi'um'  extends  to  the  king's 
suit,  so  shall  these  words  <  per  legem  terne/ 

And  in  8  £.  2,  rot.  pari.  ii.  7,  there  is  a  Peti- 
tion that  a  Writ  under  the  privy-seal  vrent  to 
tJje  euardians  of  the  great  seals,  to>cttuse  lands 
to  be  seized  into  the  king's  faaitds,  by  force  of 
which  there  went  a  writ  out  of  die  Chancei  y  to 
the  Escheator,  to  seize,  ogainst  the  form  of  the 
Grond  Chaner,  that  the  king  nor  his  ministers 
•hall  out  lio  man  ofhis  freehold  without  reason- 
able judgment,  and  the  party  was  restored  to 
his  land :  which  shewed  the  statute  did  extend 
to  rhe  king. 

There  was  no  inrasion  upon  this  personal 
liberty,  till  the  time  of  £dw.  3,  which  was  soon 
resented  by  the  subject;  for  in  5  £.  S,  c.  9,  it 
is  ordained  in  these  words :  <  It  is  enacted  that 

*  no  man  from  henceforth  shall  be  attached  by 

*  any  accusation,  nor  fore-judged  of  life  or  limb, 
'nor  his  lands,  tenements,  goods,,  nor  chattels, 

*  seized  into  the  king's  hands,  a)j;ainst  the  form 

*  of  the  Great  Charter,  and  the  law  of  the  land/ 
95  E.  3,  c.  4,  it  is  more  full,  and  doth  expound 
the  words  of  th^  Grand  Charter,  and  is  thus  : 

*  Whereas  it  is  contained  in  the  Grand  Charter 

*  of  the  franchises  of  England,  that  no  freeman 
'  shall  be  imprisoned,  nor  put  out  ofhis  freehold, 

*  nor  free  custom,  unless  it  be  by  the  law  of  the 

*  land ;  it  is  awarded,  assented,  and  established, 
'  that  from  hence  none  shall  be  taken  by  pe- 
'  tition  or  suggestion,  made  to  our  lord  the  king, 

*  or  to  his  council,  unless  it  be  by  Indictment, 
'  or  presentment  of  fits  good  and  lawful  people 

*  of  the  same  neighbourhood ;  which  such  deeds 
'  shall  be  done  in  due  manner,  or  by  process 

*  made  by  writ  original  at  the  common  law,  nor 

*  that,  none  be  ooted  of  his  franchises,  nor  of  his 

*  freehold,  unless  he  be  duly  brought  in  to  an- 

*  swcr,  and  fore-judi^ed  of  the  same  by  the  course 

*  of  the  law;  and  if  any  thing  be  done  against 

*  the  same,  it  shall  be  redressed  and  huldeu  for 

*  nought/ 

Out  of  this  Statute  I  observe,  that  what  in 
Magna  Charta,  and  the  preamble  of  the  Statute 
JB  termed  •  by  the  law*  of  the  land,'  is  in  the  body 
of  the  Act  expounded  to  be  by  process  made 
by  the  writ  oHginal  at  the  common  law,  which 
is  a  plain  interpretation  of  the  words  '  law  of 

*  the  land '  in  the  Grand  Charter.  And  I  note 
that  this  law  was  made  upou'tiie  commitment 
-•f  di?ers  to  the  Tower,  no  man  yet  knoweth  for 
what. 

28  £.  9,  c.  3,  it  is  more  direct,  this  liberty 
being  followed  with  fresh  suit  by  the  subject, 
where  the  words  are  not  many,  but  very  full  and 
^significant ;  *  That  no  man,  of  what  state  or  con- 

*  ditinn  soever  he  bfe,  shall  be  put  out  of  his 

*  lands  or  tenements,  nor  taken,  nor  imprison^, 

*  nor  disinherited,  nor  put  to  death,  without  he 

*  be  brought  in  to  answer  by  due  process  of  law/ 


Here  your  lordships  see  the  usual  words, '  the 
'  law  of  the  land,'  are  rendered  by  due  process 
of  the  law. 

3C  E.  3,  Rot.  Pari.  n.  9.  Amongst  the  pe- 
titions'of  the  commons,  one  of  them  being  tran- 
slated into  English  out  of  French,  is  thus;  first, 
that  the  Great  Charter,  and  the  Charter  of  the 
Forest,  and  other  Statutes  made  in  his  time,  and 
the  time  of  his  progenitors,  for  tlie  profit  of  him^ 
and  his  commonalty,  be  well  and  firmly  kept ; 
and  put  in  due  execution,  without  putting  dis- 
turbance, or  making  arrest  contrary  to  them  by 
special  command,  or  in  other  manner. 

The  answer  to  the  Petition,  which  makes  it  an 
act  of  parliament,  is, '  Our  lord  the  king,  by  th« 

*  assent  of  the  prelates,  dukes,  earls,  barons,  and 

*  the  commonalty,  hath  ordained  and  eitablish- 

*  ed,  that  the  said  Charters  and  Statutes  be  held, 
'  and  put  in  execution,  according  to  the  said 
^  Petition.'  It  is  observable,  that  the  Statute* 
were  to  be  put  in  execution  according  to  the 
said  Petition,  which  is,  that  no  arrest  should  be 
made  contrary  to  the  Statutes,  by  special  com- 
maud.  This  concludes  the  que!»tioti,  and  is  of 
as  great  force  as  if  it  were  printed,  for  the  Par- 
hament  Roll  is  the  true  warrant  of  an  act,  and 
many  are  omitted  out  of  the  Books,  that  are 
extant  in  the  Roll. 

35  E.  3,  Rot.  Pari.  n.  22,  explaineth  it  fur- 
ther; for  there  the  Petition  is,  *  Whereas  it  i» 
^  contained  in  the  Grand  Charter  and  other 

*  Statutes,  thmt  no  man  be  taken  or  imprisoned 
'  by  special  command  without  Indictment,  or 
'  other  due  process  to  be  made  by  the  law,  and 
^  ofti'ntimes  it  hath  been,  and  yet  is,  many  are 
'  hindered,  taken  and  imprisoned  without  In- 

*  dictntent,  or  other  process  made  by  the  law 
'  upon  them,  as  well  of  things  done  out  of  the 
'  Forebt  of  the  king,  as  for  other  things  ;  th.it  ic 
'  would  therefore  please  our  said  lord  to  com- 

*  mand  those  to  be  delivered,  which  are  so  taken 
'  by  special  command  against  the  form  of  the 

*  Charter  and  Statutes  as  aforesaid.' 

The  Answer  is,  <  The  king  is  pleased,  that  iC 
'  any  man  find  himself  grieved,  that  he  come 
^  and  make  his  complaint,  and  right  shall  he 
'  done  unto  liim.'  37  E.  3,  c.  18,  agreeth  in 
substance  with  them :  it  saitb^ '  Though  it  bo 
'  contained  in  the  Great  Charter,  that  no  man 
'  be  taken  nor  imprisoned,  nor  put  out  of  his 

*  freehold  without  process  of  the  law;  neverthe- 
'  less  divers  people  make  false  suggestions  to  the 

*  king  himself,  as  well  for  malice  as  otherwise, 

*  whereat  the  king  is  often  grieved,  and  divers 

*  of  the  realm  put  in  damage,  against  the  form 
'  of  the  same  Charter ;  wherefore  it  is  ordained, 

*  that  all  they  which  make  such  suggestions,  shall 
^  be  sent  with  the  same  suggestions,  to  the 

*  Chancellor,  Treasurer,  and  his  grand  council, 

*  and  that  they  there  find  surety  to  pursue  their 
'  suggestions,  and  incur  the  same  pain  that  th^ 
'  other  should  have  had,  if  he  were  attainted,  in 
'  case  that  the  suggestion  be  found  evil ;    and 

*  that  then  process  of  law   be  made  against 

*  them  without  being  taken  or  imprisoned,against 
'  the  form  of  the  said  Charter,  and  other  Sta- 
'  tutes.'    Here  the  law  of  the  land  in  the  Grand 


STATE  TRIALS,  3  Chaiilbs  I,  \6^S.^-the  Liberty  qfthe  Subject.  [M 


»9] 

Charter  n  explmioed  to  be  without  process  of 
law. 

42  E.  3,  c.  13.  At  the  request  of  the  Com- 
mons bj  their  Petition  pot  forth  in  this  parlia- 
ment, to  eschew  mischief  and  damage  done  to 
divers  of  bis  commons  by  false  accusers,  which 
ortentimes  have  made  their  accusations,  more 
for  re>enfre  and  singular  benefit,  than  for  the 
pro5t  of  the  king,  or  of  his  people ;  of  which  ac- 
cused persons  some  have  been  taken  and  caused 
lo  come  before  ihe  king's  council  by  writ,  and 
otherwise  upon  grievous  pains  aj^ninst  the  law  ; 
it  is  assented  and  accorded  for  the  good  govern- 
ance of  the  commons,  That  no  man  be  put  to 
answer  without  presentment  before  justices  or 
matter  of  record,  or  by  due  process  and  writ 
original,  according  to  the  old  law  of  the  land  : 
and  if  any  thing  from  hence  be  done  to  the  con- 
trary, it  shall  be  void  in  the  law,  and  bold  en  for 
error. 

But  this  is  better  in  tho  Parliament  Roll, 
where  the  Petition  and  Answer,  which  makes 
the  Act,  are  set  down  at  large,  42  £.  3,  Hot. 
Pari.  n.  12. 

The  Petition. 
*  Item.   Because  that  many  of  yoar  com- 

*  moos  are  hurt  and  destroyed  by  false  accu- 

*  ser%,  who  make  their  accusations  more  for 

<  their  revenge  and  particular  gain,  than  for  the 

*  profit  of  the  king,  or  of  his  people  :  and  those 

*  that  are  accused  by  them,  some  are  taken, 

*  and  others  are  made  to  come  before  the 
'  king's  council  by  writ,  or  other  command- 

*  ment  of  the  king,  upon  grievous  pains,  con- 
'  trary  to  the  law  :  That  it  would  please  our 
'  loiii  the  kingi  and  his  good  council,  for  the 

*  just  government  of  his  people,  to  ordain,  that 
'  if  hereafter  any  accuser  propose  any  matter 
'  for  the  profit  ot  the  king,  that  the  same  matter 
'  be  sent  to  the  justices  of  the  one  bench  or  of 

*  the  otker^  or  the  Assizes,  to  be  enquired  and 
'  determined  according  to  the  law ;  and  if  it 

*  concern  the  accuser  or  party,  tliat  he  take  his 
*■  suit  at  the  Common  Law ;  and  that  no  man 

<  be  put  to  answer  without  presentment  before 
'  the  justices  or  matter  of  record,  and  by  due 

*  process  and  original  writ,  according  to  the 
'  ancient  law  of  the  land.     And  if  any  thing 

*  henceforward  be  done  to  the  contrary,  that  it 
^  be  void  in  law^  and  held  for  error/ 

Here  by  due  process  and  original  writ,  ac- 
cording to  the  ancient  law  of  the  land,  is  meant 
the  same  thing,  as  *  per  legem  terras,'  in  Magna 
Charta;  and  the  abuse  was,  they  were  put  to 
answer  by  the  commandment  of  the  king. 

Tkt  KingU  Answer  is  tku$ : 
*  Because  that  this  Article  is  an  Article  of 

*  the  Grand  Charter,  the  king  willeth  that  this 

*  be  done,  as  the  Petition  doth  demand.'  By 
this  appeareth  that  '  per  legem  terrs,'  in 
Magna  Charta,  is  meant  by  due  process  of  the 
law. 

Thus  your  lordships  have  heard  Acts  of  Par- 
liament in  the  point.  But  the  Statute  of  West- 
minster, 1.  c.  15,  is  urj^ed  to  disprove  this  opi- 
nion, where  it  is  expressly  said,  That  a  maa  is 


not  repleviable,  who  is  committed  by  the  com- 
mand of  the  king  ;  therefore  the  command  of 
the  king,  without  any  cause  shewed,  is  suthcient 
to  commit  a  man  to  prison.  And  because  the 
strength  of  the  Argument  may  appear,  and  the 
Answer  be  better  ur.derstood,  1  will  read  the 
words  of  the  .Statute,  winch  are  thus: 

*  And  foraMnuch  us  sheriti^s  and  others,  which 

*  have  taken  and  kept  in  prison  persons  detect- 

*  ed  for  felony,  and  ot'tentnires  have  let  out  by 
'  replevin  sucii  as  were  not  repleviable,  and 

*  have  kept  in  prison  such  as  were  repleviable, 

*  because  they  would  gain  of  the  one  party, 
'  and  grieve  the  other ;  and  forasmuch  as  be- 

*  fore  this  time  it  was  not  certainly  determined 

*  what  persons  were  repleviable,  and  what  not, 
'  but  only  those  that  vi  ere  taken  for  the  death  of 

*  a  manj  or  by  the  commandment  of  the  kiiic;, 

*  or  of  his  justices,  or  for  the  forest ;  it  is  pro- 

*  vided,  and  by  the  king  commanded,  that  such 

<  prisoners  as  were  before  outlawed,  and  they 

*  which  have  abjured  the  realm,  pro  vers,  and 
'  such  as  be  taken  with  the  manner,  and  those 

<  which  have  broken  the  king's  prison,  thieves 
'  openly  defamed  and  known,  and  such  as  be 
'  appealed  by  approvers ;  so  long  as  the  ap» 

*  provers  are  living,  and  if  they  be  not  of  good 
'  name,  and  such  as  be  taken  for  burning  of 

*  bouses  feloniously  done,  or  false  money,  or 
'  for  counterfeiting  the  king's  seal,  or  persons 
'  excommunicate  taken  at  the  request  of  the 

*  bishop,  or  for  manifest  offences,  or  for  treoson 

*  touching  the  king  himself,  shall  be  in  no  wise  , 

*  repleviable  by  the  common  writ,  or  without 
'  writ.' 

But  such  as  be  indicted  of  Isre^y  by  in- 
quests taken  before  sheriffs  or  bailiffs  by  their 
office,  or  of  light  suspicion,  or  of  petty  larceny^ 
that  amounteth  not  above  the  value  of  twelve- 

{>ence,  if  they  were  not  guilty  of  some  other 
arceny  aforetime,  or  guilty  of  receipt  of  fe- 
lons, or  of  commandment,  or  of  force,  or  of 
aid  of  felony  done,  or  guilty  of  some  other 
trespass,  for  which  one  ought  not  to  lose  either 
life  or  member :  and  a  man  appealed  by  an  an- 

{jrover,  after  the  death  of  the  approver ;  if  he 
>e  no  common  thief  or  defamed,  shall  from 
henceforth  be  let  out  by  sufficient  surety,  wher- 
of  the  sheriff  will  be  answerable,  and  that  with- 
out giving  aught  of  their  goods.  And  if  the 
sheriff,  or  any  other,  let  any  go  at  large,  by 
surety,  that  are  not  repleviable,  if  he  be  sherin 
or  constable,  or  any  other  bailiff,-  or  such  as 
hath  a  fee,  which  hath  keeping  of  prisons,  and 
thereof  be  attainted,  he  shall  lose  his  office  and 
fee  for  ever.  And  if  the  under-sheriff,  con* 
stable  or  bailiff,  or  such  as  hath  fee  for  keeping 
of  prisons,  do  it  contrary  to  tlie  will  of  bis  lord, 
or  any  otlier  bailiff  being  not  of  fee,  tliey  shall 
have  three  years  imprisoment,  and  make  a  fine 
at  the  king  s  pleasure ;  and  if  any  man  with- 
hold prisoners  repleviable,  after  that  thejr  have 
offered  spfficient  surety,  he  shall  pay  a  grievous 
amercement  to  the  king;  and  if  he  take  any 
reward  for  the  deliverance  of  such,  he  shall  pay 
double  to  the  prisoner,  and  also  shall  pay  a 
grievous  amercement  to  the  king. 


91]    STATE  TRIALS,  3  Charles  I.  162 

The  Answer. 

It  must  be  acknowledged,  that  a  man  taken 
b^  the  commandment  of  the  king  is  not  repie- 
▼table,  for  so  are  the  ei press  wonls  of  this  Sta- 
tute: but  tliis  maketh  nothing  against  the  De- 
claration of  the  House  of  Commons ;  for  thev 
say  not,  tlie  sheri£f  may  replevy  sucli  a  one  by 
sureties,  sciltcet  manucuptores^  but  that  he  is 
bailable  by  the  king's  court  of  justice :  for  the 
better  apprehending  whereof,  it  is  to  be  known, 
that  there  is  a  difference  between  repleviabie, 
wliich  is  always  by  the  sheriff  upon  pledges  or 
sureties  given,  and  bailable,  which  is  by  a  court 
of  record,  where  the  prisoner  is  delivered  to 
bis  bail,  and  they  are  his  ^olers,  and  may  im- 
orison  him,  and  shall  sufier  for  him  body  for 
body,  as  appcareth  33  &  36  Edw.  3,  titulo 
Mainprise  12  &  13,  where  the  difference  be- 
twixt Bail  and  Mainprize  is  expressly  taken. 
And  if  the  words  of  the  Statute  themselves  be 
observed,  it  will  appear  plainly,  that  it  extends 
to  the  Sheriff  and  other  inferior  officers,  and 
doth  not  bind  the  hands  of  the  judges. 

The  Preamble,  which  is  the  key  that  openeth 
the  entrance  into  the  meaning  of  the  makers 
of  the  Law,  is,  *  Forasmuch  as  Sheriffs  and 
'  others  have  taken  and  kept  in  prison  persons 

*  detected  of  felonjr.'  Out  of  these  words  I  ob- 
serve, that  it  nominateth  Sheriffs,  and  then  if 
the  Judges  should  be  included,  they  must  be 
comprehended  under  that  general  word,  'others;' 
wliich  doth  not  extend  to  those  of  an  higher 
rank,  but  to  inferiors,  for  the  best  by  all  courses 
is  first  to  be  named.  And  therefore  if  a  man 
b  in^  a  Writ  of  Customs  and  Services,  and 
name  Reots  and' other  things,  the  general  shall 
not  include  Homage,  which  is  a  personal  ser- 
vice, and  of  an  higher  nature,  but  it  shall 
extend  to  ordinary  annual  service,  31  E.  1, 
droit  67,  So  the  Statute  of  13  Eliz.  c.  10, 
which  beginneth  with  Colleges,  Deans  and 
Chapters,  Parsons,  Vicars,  and  concludes  with 
these  W4)rds,  •  and  others  having  spiritual  Pro- 

*  motions,'  shall  not  comprehend  Bishops  that 
are  of  an  higher  degree,  as  appeareth  in  the » 
archbishop  of  Canterbury's  Case,  reported  by 
^  Edw.  Coke,  lib.  2,  fol.  46,  B. 

.  N^nd  thus  much  is  explained  in  the  very 
Statute  towards  the  end,  when  it  doth  enu- 
merate those  who  were  meant  by  the  word, 

*  others,'  namely,  Under-Sberiffs,  Constables, 
Bailiffs,  &c. 

Agmn,  the  words  are,  '  Sheriffs  and  others 

*  whicn  have  taken  and  kept  in  prison.'  .  Now 
every  man  knoweth.  Judges  do  neither  arrest, 
nor  keep  men  in  prison ;  that  is  tlie  office  of 
Sheriffs  and  other  inferior  ministers.  There- 
fore this  Statute  meant  such  only,  and  not 
Judges. 

The  words  are  further.  That  they  let  out  by 
replevin  such  as  are  not  repleviabie,  that  is  the 
proper  language  for  a  Sheriff;  nay,  more  ex- 
press afterward  in  the  body  of  the  Statute,  that 
such  as  are  tliere  mentioned,  shall  in  nowise 
be  repleviabie  by  the  common  Writ,  which  is 

*  De  homine  replegiando,'  and  is  directed  to 
the  Sheriff,  nor  vv iibout  writ,  which  is  by  the 
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Sheriff  ex  affkio.  But  that  which  receives  no 
answer  is  tms,  that  the  command  of  the  Jus- 
tices, who  derive  their  authority  from  the 
crown,  is  there  equal  as  to  this  purpose  with 
the  command  of  the  king.  And  therefore  by 
all  reasonable  construction,  it  mubt  needs  re- 
late to  officers  that  are  subordinate  to  both,  as 
sheriffs,  under*sheriffs,  bailiffs,  constables,  and 
the  like.  And  it  were  a  harsh  exposition  to  say, 
that  the  Justices  might  not  discharge  their  own 
command,  and  yet  that  reason  would  conclude 
as  much ;  and  chat  this  was  meant  of  tlte  sheriff 
and  other  ministers  of  justice,  appears  by  the 
Recital,  27  Edw.  1,  c.  3,  and  likewise  by  Fleta, 
a  Manuscript,  so  called,  because  the  author 
lay  in  the  Fleet  when  he  made  the  Book  :  for 
he,  1.  9,  c.  52,  in  his  Chapter  of  Turns,  and 
the  Views  of  the  Hundred  Courts  in  the  Coun- 
try, setteth  down  the  Articles  of  the  Charges 
that  are  there  to  be  inquired  of;  amongst 
which,  one  of  them  is  *  De  replegiabilibus  in- 
'  juste  detentis  et  irreplegiabilibus  dimissis;' 
which  cannot  be  meant  of  not  bailing  by  the 
Justices ;  for  what  have  the  inferior  courts  in 
the  country  to  do  with  the  acts  of  the  Justices  i 
And  to  make  that  more  plain,  he  setteth 
down  in  that  Chapter,  that  concemeth  Sheriflfs 
only,  the  very  statute  of  Westminster  1,  which 
he  translates  verbatim  out  of  the  French  into 
tlie  Latin  ;  save  that  he  renders  taken  by  the 
command  of  the  Justices,  thus,  '  per  judicium 

*  Justiciariorom ;'  and  his  Preface  to  the  Sta- 
ttjte  plainly  sheweth,  ^at  he  understood  it  of 
Replevin  by  Sheriff;  for  he  saith,  ^  Qui  debent 
'  per  plegios  dimitti,  qui  nun  declarat  hoc  Sta- 

*  tutum ;'  and  '  per  plegios'  is  before  the  Sheriff. 

But  for  direct  Authority,  It  is  the  opinion  of 
Newton,  chief  justice,  82  Hen.  6,  46,  where 
his  words  are  these :  '  It  cannot  be  intended 
'  that  the  Sheriff  did  suffer  him  to  go  at  large 
'  by  Mainprize ;  for  where  one  is  taken  by  the 

*  writ  of  tne  king,  or  the  commandment  of  the 
'  king,  he  is  irrepleviable ;  but  in  such  case  his 
'  friends  may  come  to  the  Justices  from  him- if 
'  he  be  arrested,  and  purchase  a  Supersedeas.' 
This  Judge  concludes,  that  the  sheriff  cannot 
deliver  him  that  is  taken  by  the  command  of 
the  king,  for  that  he  is  irrepleviable,  which  is 
the  very  word  of  the  statute :  but,  saith  he,  his 
friends  may  come  to  the  Justices,  and  purchase 
a  Supertedeas.  So  he  declares  the  very  ques- 
tion, that  the  Sheriff  had  no  power,  but  the 
Justices  had  power  to  deliver  him  that  is  com- 
mitted by  the  king's  command,  and  both  the 
antient  and  modern  practice  manifest  as  much : 
for  he  that  is  taken  for  the  death  of  a  man,  or 
for  the  Forest,  is  not  repleviabie  by  the  sheriff, 
yet  they  are  ordinarily  bailed  by  the  Justices, 
and  were  by  the  king's  writs  directed  to  the 
sheriffs  in  the  times  of  Edw.  1  and  2,  as  appears 
in  the  close  Rolls,  which  could  not  be  done  if 
they  were  not  bailable.  And  it  is  every  day's 
experience,  that  the  Justices  of  the  ICing's- 
bench  do  bail  for  murder,  and  for  offences  done 
in  the  Forest,  which  they  could  not  do,  if  the 
word  *  irrepleviable,'  in  Westminster  1,  were 
meant  of  the  Josticesi  as  vreU  as  of  the  Sheriffs. 
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For  Authorities  that  hnre  been  ofTered  to 
prove  the  contrary,  they  are  in  number  three. 
The  first  is  21  £dw.  3,  Rot.  S,  which  also  is  in 
the  Book  of  Pleas  in  Parliament  at  the  Tower, 
ii[K>n  an  action  there  brought,  fol.  44.  It  is 
not  an  act  of  |>arli'riment,  but  a  resolution  in 
parliament  upon  an  action  there  brought,  which 
^^  a«  usual  in  those  times :  and  the  case  is,  that 
Stcpfien  Rabez,  the  sheriflF  of  the  counties  of 
Leicester  and  Warwick,  was  questioned,  for 
that  he  had  let  at  large  by  surety,  nraongst 
('tilers,  one  William,  the  son  of  Walter  le  Pe- 
suns,  against  the  will  and  command  of  the 
king,  whereas  the  king  had  commanded  him  by 
letu;rs  under  tlie  privy-seal,  that  he  should  do 
no  favour  to  any  man  that  was  committed  by 
the  earl  of  Warwick,  as  that  man  was;  where- 
uDto  the  sheriff  anbwered,  that  he  did  it  at  the 
request  of  some  of  the  king's  household  upon 
their  letters ;  and  because  the  sheriff  did  ac- 
knowledge the  receipt  of  the  king's  letters, 
thereupon  he  was  committed  to  prison  accord- 
ing to  the  form  of  the  statute. 

To  iliis  I  answer,  the  sheriff  was  justly 
pu Dished,  for  that  he  is  expressly  bound  by  the 
kUtute  of  Westminster  1,  which  was  agreed 
from  the  beginning;  but  this  is  no  proof,  that 
the  Judges  had  no  power  to  bail  this  man. 

The  next  Authority  is  33  Hen.  6,  in  the  Court 
of  Common  Pleas,  fol.  38,  b.^9,  where  Robert 
Poynings,  esq.  was  brought  to  the  bar  upon  a 
Capias,  and  was  returned,  that  he  was  com- 
mitted *  per  duos  de  concilio,'  (I  believe  it  is 
misprinted  for '  dnos  de  concitio,'i.  e.  'dominos 
'  de  concilio/  which  is  strongest  against  what  I 
maintain)  *  pro  diversis  causis  regem  tangentib.' 
And  he  made  an  attorney  there  in  an  action, 
tvhence  it  is  inferred,  that  the  return  was  good, 
sod  the  party  could  not  be  delirered. 

To  this  the  answer  is  plaki :  1.  No  opinion 
is  delivered  in  that  book,  one  way  or  other, 
upon  the  return,  neither  is  there  any  testimony 
whether  He  were  delivered,  or  bailed,  or  not. 
2.  It  appears  expressly,  that  he  was  brought 
thither  to  be  charged  in  an  action  of  debt,  at 
another  man's  suit,  no  desire  of  his  own  to  be 
delivered,  or  bailed ;  and  then  if  be  were  re- 
tnandedy  it  is  no  way  material  to  the  question 
in  hand.  But  that  which  is  most  relied  upon, 
is  the  Opinion  of  Stamf.  in  his  Book  of  Pl^s 
of  the  Crown,  lib.  S,  c.  18,  f.  72,  73,  in  his 
Chapter  of  Mainprise,  where  he  reciteth  the 
Statute  of  Westm.  1,  c  15,  and  then  saith 
thus;  <  By  this  Statute  it  appears,  tha^  in  four 

*  cases  at  the  Common  Law  a  man  was  not  re- 
'pleviable;  to- wit,  those  that  we**e  taken  for 
'  tlie  death  of  a  man,  by  the  command  of  the 
'  kins:,  or  kis  justices,  or  for  the  forest;'  thus 
&r  he  is  most  right.  Then  he  goeth  on,  and 
saith,  '  As  to  the  command  of  the  king,  that  is 
*■  understood  by  the  command  of  his  own  mouth, 

*  or  his  council,  which  is  incorporated  unto 
'  him,  and  spake  with  his  mouth,'  or  otherwise 

*  eirenr  Writ  or  Capias  to  take  a  man,  which  is 
^  the  king's  command,  woald  be  as  much;  and 
'  a«  to  the  command  of  the  Justices,  that  is 
'  meant  their  absolute  commandment,  fur  if  it 


'  be  by  their  ordinary  commandment,  he  is  re- 
'  pleviable  by  the  sherifV,  if  it  be  not  in  some 
'  of  the  cases  prohibited  by  the  statute.' 

The  answer  that  I  gave  unto  this  is,  that 
Stamford  had  said  nothing  whether  a  man  may 
be  committed  without  cause  by  the  king's  com- 
mand, or  whether  tlie  Judges  ought  not  to  bail 
him  in  such  case,  only  that  such  a  one  is  not 
repleviable;  which  is  agreed,  for  that  bt'long» 
to  the  Sheriff.  And  because  no  man  should 
think  he  meant  any  such  thing,  he  concludes 
the  whole  sentence  touching  tlie  command  of 
the  King  and  the  Justices,  that  one  committed 
by  the  ordinary  command  of  the  justice,  is  re- 
pleviable by  the  sheriflF;  or  at  least  it  nppeara 
not  that  he  meant  that  a  man  committed  by 
the  king,  or  by  the  privy-council  without  causp, 
should  not  be  bailable  by  the  justices,  and  he 
hath  given  no  opinion  in  this  case ;  what  he 
would  have  said,  if  he  had  been  asked  the  ques- 
tion, cannot  be  known,  neither  doth  it  appear, 
that,  by  any  thing  that  he  hath  said,  he  meant 
any  such  thing  ab  would  be  inferred  out  of  him. 
And  now,  my  lords,  I  have  performed  the  com- 
mands of  the  Commons,  and  as  1  conceive  shall 
clear  the  declaration  of  personal  Liberty,  an 
ancient  and  undoubted  truth,  fortified  with 
seven  acts  of  parliament,  and  not  opposed  by 
any  statute  or  authority  of  law  whatsoever.—- 
See  Littleton's  Precedents  after  Mr.  Selden's. 

Mb.  Selden's  Argument. 

My  lords;  Your  lordships  have  heard  fr6m 
the  gentleman  that  last  spake,  a  great  part  of 
the  grounds  npoh  which  the  House  of  Com- 
mons, upon  mature  deliberation,  proceeded  to 
that  clear  Resolution  touching  the  Right  of  the 
Liberty  of  their  Persons.  The  many  acts  of 
parliaments,  which  arc  the  written  laws  of  the 
land,  and  are  expressly  in  the  point,  have  been 
read  and  opened,  and  such  objections  as  have 
been  by  some  made  to  them,  and  some  objec- 
tions also  made  out  of  another  act  of  parlia- 
ment, have  been  cleared  and  answered.  It 
may  seem  now  perhaps,  my  lords,  that  little 
remains  needful  to.be  further  added,  for  the  in« 
forceraent  and  maintenance  of  so  fundamental 
and  established  a  Right  and  Liberty  belonging 
to  every  freeman  of  the  kingdom.  But  in  the 
examination  of  questions  of  Law  of  Right, 
besides  the  laws  or  acts  of  parliament,  Uiat 
ought  chiefly  to  direct  and  regulate  every  man's 
ju^ment,  whatsoever  hath  been  put  in  practice 
to  die  contrary,  there  are  commonly  used  also 
former  Judgments,  or  Precedents,  and  indeed 
have  been  so  used  sometimes,  that  the  weight 
of  reason,  of  law,  and  of  acts  of  parliament, 
hath  been  laid  by,  and  resolutions  have  been 
made,  and  that  m  this  very  point,  only  upon 
the  interpretation  and  apprehension  of  prece- 
dents. Precedents,  my  lords, .  are  good  mediae 
or  proofs.of  illustration  or  confirmation,  where 
they  agree  with  the  express  law:  but  they  can 
never  be  proof  enough  to  overthrow  fCby  one 
law,  much  less  seven  several  acts  of  parliament, 
as  the  number  of  them  is  for  the  point.  The 
House  of  Commons  therefore  taking  into  con« 
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sjderation,  that  in  tiiis  question,  b^g  of  to 
high  a  nature,  that  never  aoj  exceedol  it  in 
any  court  of  justice  whatsoever,  all  the  several 
ways  of  just  examination  of  the  truth  should 
be  used,  hove  also  most  carefully  informed 
themselves  of  all  former  Judgments  and  Prece* 
dents  concerning  this  great  point  either  way, 
and  have  been  no  less  careful  of  the  due  pre- 
servation of  his  majesty's  just  Prerogative  U»n 
of  their  own  Rights.  The  Precedents  here  are 
of  two  kinds,  either  merely  matter  of  Record, 
or  else  the  former  re&olutions  of  the  Judges, 
after  solemn  debate  in  Che  point. 

This  point  that  concerns  Precedents,  die 
house  of  commons  have  commanded  me  to  pre- 
sent to  your  lordships,  which  I  shall  as  briefly 
as  I  mavi  so  I  do  it  fiiithfully  and  perspicu- 
eusly.  To  that  end,  my  lords,  before  I  come 
to  the  particulars  of  any  of  those  Precedents, 
I  shall  first  remember  to  your  lordships,  that 
which  will  seem  as  a  general  key  for  the  open- 
ing and  true  apprehension  of  all  them  of  record, 
without  which  key,  no  man,  unless  he  be  versed 
in  the  entries  and  course  of  the  king's- bench, 
can  possibly  understand  them. 

lu  all  caSes,  my  lords,  where  any  Right  or 
Liberty  belongs  to  the  subjects  by  any  positive 
law  written  or  unwritten,  if  there  were  not  also 
a  remedy  by  law,  for  the  enjoying  or  regaining 
this  Right  or  Liberty,  when  it  is  violated  or 
taken  from  him,  the  positive  law  were  most 
vain,  and  to  no  purpose;  and  it  were  to  no 
purpose  for  any  man  to  have  any  right  in  any 
land  or  other  mheritance,  if  there  were  not  a 
known  remedy,  that  is,  an  action  or  writ,  by 
which,  in  some  court  of  ordinary  justice,  he 
might  recover  it.  And  «n  this  case  of  Right  or 
Liberty  of  Person,  if  there  were  not  a  remedy 
in  the  lawibr  regaining  it,  when  it  is  restrained, 
it  were  of  no  purpose  to  speak  of  laws,  that 
•rdaii)  it  should  not  be  restrained.  Tlierefore 
in  this  case  also,  I  shall  first  shew  you  the 
remedy  that  every  freeman  is  to  use  for. the 
regaimng  of  his  liberty,  when  he  is  against  law 
imprisoned,  that  so  upon  the  legal  coorse  and 
iorm  to  be  held  in  using  that  remedy,  the  pre- 
cedents or  judgments  upon  it,  for  all  judgments 
■of  record  rise  ontof  this  remedy,  may  be  easily 
understood.  There  are  in  law  divers  remedies 
for  inlarging  of  a  freeman  imprisoned,  as  the 
writs  of  odio  et  atia,  and  ofhomine  replegiandoy 
besides  tlie  common  or  most  known  writs  of 
Habeas  Corpus,  or  *  Corpus  cum  causa,'  as  it 
is  also  called. 

The  first  two  writs  are  to  be  directed  to  the 
sheriff  of  the  county,  and  lie  in  some  particular 
cases,  with  which  it  would  be  untimely  for  me 
to  trouble  your  lordships,  because  they  concern 
■ot  that  which  is  committed  to  my  charge. 
But  that  Writ  of  Habeas  Corpus  or  Corpus  cum 
cauUy  i^  the  bigbest  remedy  in  law,  for  any 
man  that  is  imprisoned,  and  the  only  remedy 
fmr  him  thai  is  imprisoned  by  the  special  com- 
mand of  the  king,  or  the  lords  of  the  Priv^- 
Council,  without  shewing  cause  of  the  ddmmit- 
ment:  neither  is  there  in  the  law  any  such 
thing,  Bv  waa  thcfe  eves  mentton  of  any  tu^ 


thing  in  the  laws  of  this  land,  as  a  petition  of 
right  to  be  used  in  such  cases  for  liberty  of  the 

{»erson,  nor  is  there  any  legal  course  for  en- 
argement  to  be  taken  in  such  cases ;  howso- 
ever the  contrary  hath  upon  no  ground  or 
colour  of  law  been  pretendc  d.  Now,  my  lords, 
if  any  man  be  so  impiisoned  by  any  such  com- 
mand, or  otherwise,  in  any  prison  whatsoever 
through  England,  and  desire  by  himself,  or  any 
other  in  his  behalf,  this  writ  of  Habeas  Corpus 
for  the  purpose  in  the  court  of  kingVbench, 
the  writ  is  to  be  granted  to  him,  and  ought  not 
to  be  denied  him,  no  otherwise  than  anotlier 
ordinary  original  writ  in  the  chancery,  or  otlier 
common  process  of  law,  ^ay  be  den^ ;  which 
amongst  other  things  the  htouse  resolved  also, 
upon  mature  delit^rntion,  and  I  was  com- 
manded to  let  your  lordships  know  so  much. 
This  writ  is  directed  to  the  keeper  of  the  pri- 
son, in  whose  custody  the  prisoner  reinams, 
commanding  him  that  after  a  certain  day,  he 
bring  in  the  body  of  the  prisoner,  ^  ad  sub* 
'jiciend.  et  recipiend.  juxta  quod  curia  coo- 
^  sideraverit,  &c.  una  .cum  causa  captionis  et 
^  detentionis ;'  and  ofteotitnea '  una  cum  causa 
'  detentionis'  only,  *  captionis'  being  omitted. 

The  keeper  of  the  prison  tlierenpon  returns 
b^  what  warrant  he  detains  the  prisoner,  and 
with  his  return  filied  to  his  writ,  brings  the  pri- 
soner to  the  bar  at  the  time  appointed;  when 
the  return  is  thus  made,  the  court  jud^eth  of 
the  sufficiency  or  insufficiency  of  it,  only  out  of 
the  body  of  it,  without  having  respect  unto  any 
other  thing  whatsoever :  that  is,  they  suppose 
the  return  to  be  true  whatsoever  it  be :  if  it  be 
false,  the  prisoner  may  have  his  action  on  the 
case  against  the  gaoler  that  brought  him.  Now, 
my  lords,  when  the  prisoner  comes  thus  to  the 
bar,  if  he  desire  to  be  hailed,  and  that  the  court 
upon  the  view  of  the  return  think  him  in  law 
to  be  bailable,  then  he  is  always  first  taken 
from  the  keeper  of  the  prison  that  brings  him, 
and  committed  to  the  marshal  of  the  KingV 
Bench,  and  afterwards  bailed,  and  tlie  entry 
perpetually  is,  '.  Committitur  Mariscallo  et 
*■  postea  traditur  in  Ball' ;'  for  the  court  never 
bails  any  man,  until  he  first  becomes  their  own 
prisoner,  and  he  <  in  custodia  Mariscall'  of  that 
court*  But  if  upon  the  return  of  the  Uabe?.9 
Corpus,  it  appear  to  the  court,  that  the  pri- 
soner ought  not  to  be  bailed,  nor  discharged 
firom  the  prison  whence  he  is  brought,  then  ha 
is  ramanded  or  sent  back  again,  Utere  to  con- 
tinue, until  by  course  of  law  he  may  bo  deli- 
vered ;  and  the  entry  in  this  case  is,  '  Remit- 
<  titur  quoiuique  secundum  legem  deliberatus 
'  fuerit,'  or  *  Remittitur,  quousque,'  &c.  which 
is  all  one,  and  the  highest  award  or  judgment 
that  ever  was  or  can  be  given  upon  an  Habeas 
Corpus.  But  if  the  Judges  doubt  only  whe- 
ther in  law  tliey  ought  to  take  him  from  the 
prison  wlience  lie  came,  oc^ive  a  day  to  the 
sheriff  to  amend  his  writ,  as  olten  they  do,  thei^ 
they  remaikd  him  only  during  the  lime  of  their 
doubt,  or  until  the  sheriff  hath  amended  his 
return,  and  the  entry  upon  that  is  ^  Remittitur' 
only,  or  'Remittitur  prisons  pn»d.*  without 
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any  more.  Aiid  so  *  remittitur'  generally  is 
of  I'ar  ie&s  moment  iu  the  award  upon  the  Pia- ' 
bcas  Corpus,  than  ^  reipittitur  quousquc,  &c. 
lii>vvever  the  vulgar  opinions  raised  out  of  the 
iute  Judgmeut  be  to  the  contrary,  All  these 
{hings  are  of  most  known  and  constant  use  in 
liie  Court  of  KingVBench,  as  it  cannot  be 
doubted  but  your  lordships  will  easUy  know 
i'rom  the  grave  and  learned  oiy  lords  ctie  judges. 

Ihese  two  courses,  the  one  of  the  entry  of 
'  Cummittilur  Marisqall.  et  postea  traditiu*  in 
*  Balliuci,'  and  the  otlier  *■  remittitur  quousque 
'  &c.  et  remittitur*  generally,  or  *  remittitur 
'  prisonse  praed.'  together  witii  the  nature  of 
the  Habeas  Corpus,  tlius  stated ;  it  will  be  ea- 
<j»u  r  for  me  to  open,  and  your  lordships  to  ob- 
st:r?e,  wliatsoever  shall  occur  to  the  purpose  in 
Use  Precedents  of  liecord,  to  which  I  shall 
come  now  in  the  particular.  But  before  I 
come  to  the  Precedents,  I  am  to  let  you  know 
ciie  Resolution  of  the  house  of  commons  touch- 
in  >;  the  enlargement  of  a  man  committed  by 
tiie  command  of  the  king,  or  the  privv-council, 
or  any  other,  without  cause  shewed  of  such 
cominiciaent :  it  is  thus ;  That  if  a  freeman  be 
committed  or  detained  in  prison,  or  otherwise 
rp^traiiied  by  the  command  of  the  king,  the 
privy-council,  or  jiny  other,  and  no  cause  of 
^uch  cominitment,  detainer,  or  restraint  be  ex- 
prej-^ed,  for  which  by  law  he  ought  to  be  com- 
mitted, detained  or  restrained ;  and  the  same 
^»e  returned  upon  an  Habeas  Corpus  granted 
for  tlie  party,  then  he  ought  to  be  delivered 
and  bailed. 

This  Hesolution,  as  it  is  grounded  upon  the 
acts  of  parliament  already  shewn,  and  the 
reason  of  the  law  of  tlie  land,  which  is  com- 
mitted to  t{^e  charge  of  another,  ajid  anon  also 
to  be  opened  to  you,  is  strengthened  also  by 
ihmij  Prtceden.ts  of  liecord. 

But  the  Precedeuts  of  Kecord  that  concern 
tim  point  are  of  two  kinds,  for  the  house  of 
commons  hutb  informed  itself  of  such  as  con- 
cern it  either  way.  Tlie  first,  such  as  shew  tx- 
pressly,  tliat  persons  committed  by  the  com- 
mand of  the  king,  or  of  the  privy-council,  with- 
out other  cause  shewed,  have  been  enlarged 
upon  bail  when  tliey  prayed  it ;  whence  it  ap- 

Eears  clearly,  that  by  the  law,  they  are  baila- 
le,  and  so  by  Habeas  Corpus  to  be  set  at  li- 
berty :  for  thougi)  they  ought  not  to  have  been 
coi^mitted  without  a  cause  shewed  of  (lie  com- 
mitment, yet  it  is  true  that  the  reverend  judges 
of  this  land  did  pay  such  respect  to  such  com- 
mitments, by  the  command  of  the  king,  or  of 
tlie  lords  of  the  council,  (as  also  to  the  com- 
mitment sometimes  of  ioferior  persons)  that 
u|X>n  the  Habeas  Corpus,  they  rarely  used  ab- 
solutely to  discbai^e  Uie  persons  instantly,  but 
only  to  enlarge  tbem  upon  bail;  which  su^ci- 
entlj  secures  and  preserves  tlie  Liberty  of  the 
Subject,  accoijding  to  the  lav^s  that  your  lord- 
ships hare  already  heard,  nor  in  any  of  tlie 
cases  is  tliere  any  litiTerence  made  between 
fuch  comniitineots  by  the  lords  of  the  council, 
that  ace  uv^orporated  with  him.  The  second 
kind  of  prec(yi<ent8  of  Record  are,  such  as  hftve 
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been  pretended  to  prove  the  law  to  be  contrary, 
and  that  persons  so  committed  ought  hot  to  Be 
set  at  liberty  upon  bail,  and  are  iu  the  nature 
of  objections  out  of  record. 

I  sliall  deliver  them  summarily  to  your  lord- 
ships with  all  faith,  and  also  true  copies  of 
them ;  out  of  which  it  shall  appear  clearly  to 
your  lordships,  that  of  those  ot  the  first  kind, 
there- are  no  less  than  twelve,  moat  full  and 
directly  in  the  point,  to  prove  that  persons  so 
committed  are  to  be  delivered  upon  bail:  and 
amongst  those  of  the  other  kind,  there  is  not 
so  much  as  one,  not  one,  that  proves  at  all  any 
thing  to  Uie  contrary.  I  shall  first,  my  lords, 
go  through  them  of  tlie  fii-st  kind,  and  so  ob- 
serve them  to  your  lords! dps,  that  such  scruples 
as  have  been  made  upon  tbem  by  some  ibat 
have  exce^vted  against  tbem,  shall  be  cleared 
also  aqcording  as  I  shall  open*  them  severally. 

The  first  of  the  first  kind  is  of  E.  3d's  time, 
it  is  in  Pasche  18  £.  3,  Hot.  .33.  The  case  was 
thus:  king  B.  3,  had  committed  by  Writ,  and 
that  under  his  great  seal  (as  most  of  the  king's 
commands  in  those  times  were)  one  John  do 
Bildeston,  a  clergyman,  to  the  prison  of  the 
Tower,  without  any  cause  shewed  of  the  com- 
mitment. Th««>  lieutenant  of  the  Tower  is 
commanded  to  bring  him  to  the  King's-bench, 
where  he  is  committed  to  tlte  marslnl ;  but  the 
court  asks  of  the  Lieutenant,  if  there  were  any 
cause  to  keep  this  Bildeston  in  prison,  besides 
that  commitment  of  the  king  ;  he  answered 
no :  whereupon  the  Roll  says,  '  quia  videtur 
'  cur.  bre.   prad.  sufhcient.   non  esse  causam 

*  praed.  Johan.  de  Bildeston  in  prisona  dom. 

*  regis  hie  detinend.  idem  Johannes  admittitur 
'  per  manucaptionem  Willielmi  de  Wakefield,' 
and  some  others,  where  the  Judgment  of  the 
point  is  fully  declared  in  the  very  point. 

The  second,  in  the  first  kind  of  precedents  of 
Record,  is  in  the  time  of  H.  8,  one  Juhn  Par- 
ker's Case,  who  was  committed  to  the  sheriiT 
of  London,  *  pro  securitate  pacts,*  at  the  suit  of 
one  Brinton,  *  ac  pro  suspicionefelnnis'  com- 
mitted by  him  iq  Gloucestershire,  *  ac  per  nian- 

*  datum  dom.  rs.'  be  is  committed  to  th« 
mtiT^hal  of  the  Kinjt's-Beiich,  *  et  postea  isto 

*  eodcm^rmino  traditur  in  Ball'.'  Here  were 
other  causes  of  the  commitment,  but  plainly 
one  was  by  the  command  of  the  king,  signified 
to  the  sheriils  of  London,  of  which  they  took 
notice;  but  some  have  interpreted  this,  as  if 
th«  commitment  had  been  for  suspicion  of 
felony  by  the  command  of  the  king,  in  which 
case  It  is  agi^ed  <^f  all  hands,  tlmt  the  prisoner 
b  bailable ;  but  no  man  can  tliiuk  ^o  of  this 
precedent, that  obsenes  the  contrxf ,  and  under- 
stands the  grammar  of  it,  wherein  most  plainly 
'  ac  per  mandatum  d  m.  regis*  hath  uo  refe- 
rence to  any  other  cause  whittboevei ,  but  is  a 
single  cause  enumerated  jn  the  return  by  itself, 
as  tbe  record  cieurly  sheweth  ;  it  is  in  S2  H.  8, 
Rot.  3f . 

The  third  is  of  the  same  king's  time,  it  is  35 
H.  8.  Rot.  33.  John  Binck's  Case ;  he  was  com- 
mitted by  the  lords  of  the  council  *  pr»  suspi^^^ 

*  cione  feloDia:  ac  pro  aliis  cuusis  illos  moveuti* 
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The  fifth  of  this  kind  is  of  queen  Mary's  time 
aUoy  it  is  Pnsch.  4.  &  5  P.  &  Mar.  Hot.  45. 
the  Case  oF£dward  Newport :  He  was  brought 
into  the  KingVBench  by  Habeas  Corpus  out 
of  the  Towerof  London,  *  Cum  causa,  viz.  quod 
<  commissus  fuit  per  i nandatum  Concilii  Donains 
'  Renins,  qui  commitiitar  Marr.  et  immediate 
'  traditur  in  Ballium.'  To  this  the  like  answer 
has  been  made,  as  to  that  other  case  of  Over** 
con*s  next  before  cited  ;  they  say  that  in  ano- 
ther roll  of  another  term  of  the  same  year,  it 
appears  he  was  in  question  for  suspicion  of 
coining,  and  it  is  true  lie  was  so ;  but  th«  re- 
turn, and  his  commitment  mentioned  in  it,  have 
no  reference  to  any  such  offence,  nor  hath  t)ie 
baihnent  of  him  relation  to  any  thing,  but  to 
the  absolute  commitment  by  the  Privy-council : 
So  that  the  answer  to  the  like  objection  made 
against  Overton's  Case,  satisfies  this  alsov 

The  sixtli  of  these  is  of  qut-en  Elizabeth'* 
rime,  Midi.  0  Ei.  Rot.  35.  the  Case  of  The. 
Lnurence ;  this  Laurence  came  in  by  Habeas 
Corpus,  returned  by  the  sheriffs  of  London,  to 
be  detained  in  prison  *  per  niandat.  Concilii 

*  Domina;  Keoinic,  qui  coromittkur  Marr.  ct 

*  snjitT  hoc  traditur  in  Ballium/  An  objettion 
hath  been  invented  against  this  also ;  it  iiath 
been  said,  that  this  man  was  pardoned,  and 
indeed  it  appears  so  in  the  margin  of  the  roll, 
where  the  woixl  *  paidonatur*  is  entered :  but 
clearly  his  enlargement  by  bail  was  upon  the 
body  of  the  return  only,  unto  which  that  note 
of  pardon  in  the  margin  of  the  Roll  hath  nu 
relation  at  all ;  and  can  any  man  think,  that  a 
man  pardoned  (lor  what  offence  soever  it  be) 
miglit  not  as  well  he  committed  for  some  Arca- 
num, or  matter  of  stale,  as  one  that  is  not  par- 
doned,or  out  of  his  innocency  wants  no  panlon? 

The  seventh  of  these  is  in  tlie  same  year,  and 
of  Easter-term  following:  it  is  P.  9,  Rot.  68, 
Robert  Constable's  Case  :  He  was  brought  by 
Habeas  Coi-pus  out  of  the  Tower;  and  in  the 
return  it  appeareih  he  was  committed  there, 
'  per  mandatum  privati  Concilii  Dominas  Re- 

*  giuEB,  qui   coramittitur   Mar.   et  postea  islu 

*  eodem  ter'  traditur  in  ball.'  The  like  objec- 
tion hath  been  made  to  tlas*,  as  that  before  of 
Laurence,. but  the  self-same  answer  clearly  sa- 
tisfies for  I  hem  both.* 

The  eighth  is  of  the  ftame  queen's  time,  m 
Pflsch.  20  El.  Hot,  72,  John  Browning's  CniTe. 
Thiii  BroMniiig  cam^  by  H.  Corpus  uut  of  the 
Tower,  whither  he  had  been  coran>itted,  and 
was  returned  to  have  been  committed,  *  per 

*  privat.  Concil.  Dominas  Reginsequi  committi- 
'  tur  Mar.  et  postea  isto  eodem  termino  traditur 
<  in  ball.'  To  this  it  hath  been  said,  that  it  was 
done  at  the  C.  Justice  Wray's  chamber,  and* 
nut  in  the  court:  and  thus  the  authority  of  the 

{precedent  hath  been  lessened  or  slighted.  If  it 
lad  been  done  at'h?s  chamber,  it  would  hare 
proved  at  least  this  much,  that  sir  Christ. 
VVray,  then  C.  J.  of  the  King's-Bench,  being  a 
grave,  learned,  and  upright  jndge,  knowing  the 
law  ti)  be  so,  did  bail  this  Browning,  and  en- 
large him,  and  even  so  far  the  precedent  were 
of  value  eaougl) ;.  but  it  i»  pLtin  Chat  though  ike 


*  bus,  qui  commit titur  Maris^allo  et  immediate 

*  ex  gratia  curia  speciaie  traditur  in  Ball'.'* 
They  committed  him  for  suspicion  of  felony, 
and  other  causes  them  thereunto  moving,  where- 
in there  might  be  matter  of  state,  or  whatsoever 
else  can  be  supposed,  and  plainly  the  cause  of 
their  commitment  is  not  expressed ;  yet  the 
court  bailed  him  without  having  regard  to  these 
unkno\%n  causes  that  moved  the  lords  of  the 
council.  But  it  has  indeed  some  differexice 
from  either  of  those  other  two  that  precede, 
and  from  the  other  nLie  also  that  follow  ;  for 
it  i  j  agreed,  that  if  a  cause  be  expressed  in  the 
return,  iu&omuch  that  the  court  can  know  why 
he  is  committed,  that  then  be  may  be  bailed, 
but  nut  if  they  know  not  the  cause.  Now  if  a 
man  is  committed  for  a  cause  expressed,  *  et  pro 

*  aliis  causis  dominos  de  concilio  moventibus;' 
certainly  the  court  can  no  more  know  in  such  a 
case  what  the  cause  is  than  any  other. 

The  fourth  of  these  is  in  the  time  of  queen 
Mary,  it  is  Pasch.  2  &  3.  P.  &  Mar.  Rot.  58. 
Overton's  Case  :  RichaVd  Oeerton  was  return- 
ed upon  an  Habeas  Corpus,  directed  to  the 
sheriffs  of  London,  to  have  been  committed  and 
detained  '  oer  mandatum  pnvnobilium  domi- 
'  norum  honorabilis  concilii  dominorum  re^^is 

*  et  regiose,qui  committitur  Marr.  et  immediate 

*  traditur  in  Ball'.*  In  answer  to  this  prece- 
dent, or  by  way  of  objection  to  the  force  of  it, 
it  hath  been  said,  that  this  Overton  at  this  time 
stood  indicted  of  High-Treason.  It  is  true,  he 
was  so  indicted,  but  that  appears  in  another 
Roll,  that  hath  no  reference  to  the  Return,  as 
the  Return  hath  no  reference  to  that  Roll;  yet 
they  that  object  this  against  the  force  of  this 
precedent,  sny,  that  because  he  was  indicted  of 
treason,  therefore  though  he  was  committed  by 
the  command  of  the  lords  of  the  council,  with- 
out cause  shewed,  yet  he  was  bailable  for  the 
treason,  and  upon  that  was  here  bailed  :  than 
ivhich  objection  nothing  is  more  contrary,  either 
to  law  or  common  reason.  It  is  most  contrary 
to  law,  for  that  clearly  every  Return  is  to  be 
adjudged  by  the  court  out  of  the  bochr  of  itselt^ 
and  not  by  any  other  collateral  or  foreign  re- 
coni  wbatstiever.  Therefore  the  matter  of  the 
indictment  he/e,  cannot  in  law  be*  cause  of 
bailing  of  the  prisoner  ;  and  so  it  is  adverse  to 
all  common  reason,  that  if  the  objection  be  ad- 
mitted, it  must  of  necessity  follow;  that  %%  hoso- 
ever  shall  be  committed  by  the  king,  or  privy- 
council^  without  cause  shewed,  and  be  not  in- 
dicted of  treason,  or  some  other  oQence,  may 
not  be  enlarged,  by  reason  of  supposition  of 
matter  of  state.  But  that  whosoever  is  so  com- 
mitted^ and  withal  stands  so  indicted,  though 
in  another  record,  may  be  enlarged,  whatsoever 
the  matter  of  st^pe  be  for  which  he  was  com- 
mitted, fhe  absurdity  of  which  assertion  needs 
not  a  word  for  further  confutation,  as  if  any  of 
the  gentlemen  in  the  last  judgment,  ought  to 
h^ve  been  the  sooner  delivered,  if  he  had  been 
also  indicted  of  treason;  if  so,  Traitors  and 
Felons  have  the  highest  privilege  in  personal 
libei  ty,  and  that  above  all  other  subjects  of  the 
kingdom. 
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why  the  gentlemen,  that  were  remanded  in  the 
last  judgment,  were  committed,  and  might  not 
the  seif'same  reason  have  served  to  enlarge 
them,  their  bflfence,  if  any  were,  being  I  think 
much  less  than  that  tor  which  this  geutlemaa 
was  suspected  ?  i     , 

And  thus  i  have  faithfully  opened  the  num- 
li^r  of  twelve  iVecedem*,  most  express  in  tlie 
very  point  in  question,  and  cleared  the  objec- 
tiuus  that  iiavc  been  made  against  them.  And 
of  such  Precedents  of  Hecord  as  are  of  tlie  iirsC 
kind,  which  prove  plainly  the  practice  of  former 
ages,  and  judgment  of  tbe  court  of  king's  bench, 
in  the  very  point,  on  the  behalf  of  the  subject, 
my  lords,  hitherto. 

I  come  next  to  those  of  the  second  kind,  or 
such  as  are  pretended,  that  ^  persons  vo  com- 
mitted are  not  tu  be  enlarged  by  the  Judges 
upon  the  Ilaberts  Corpus  brought,  but  to  re- 
main in  prison  btill  at  the  command  of  the 
King  or  the  Privy-Couucili.  These  are  of  two 
natures;  the  first  of  the^e  are,  where  some  as- 
sent of  the  King  or  the  Privy-Council  appeaiv 
upon  the  enlariremeut  of  a  prisoner  so  commit- 
ted; as  if,  thai  because  such  assent  appears,  th« 
enlargement  could  not  have  been  witnout  such 
assent«-^The  second  of  this  kind,  are  those 
which  have  been  ufged  as  express  testimonies 
of  Clie  Judges  denying  bail ;  and  in  >uch  cases,  I 
shall  open  these  also  to  your  lordships  :  which 
being  done,  it  will  most  clearly  appear,  that 
there  is  nothing  at  all  in  any  of  these,'  that 
makes  any  thing  at  all  against  tlie  liesolutioa 
of  tbe  bouse  of  oonmions,  touching  this  point ; 
nay  it  is  so  far  from  their  making  any  thing 
against  it,  that  some  of  them  add  good  weight 
also  to  the  proof  of  that  Resolution. 

For  those  of  the  first  nature  of  this  second 
kind  of  Precedents,  they  begun  in  the  time  of 
H.  7.  Tho.  Brugge,  and  divers  others,  w  ere  im- 
prisoned in  the  KingVBench  '  ad  luandatum 
'  domini  regis,*  they  never  sought  remedy  by 
Habeas  Corpus,  or  otherwise,  for  aught  ap-  - 
pears :  But  the  Roll  says,  that  *■  domiuus  rex 
*  relax avit  mandatum,'  and  so  they  were  bail- 
ed. But  can  any  man  think,  that  this  is  an  ar- 
gument either  in  law  or  common  reason,  that 
therefore  they  could  not  have  been  bailed  with- 
out such  absent?  It  is  common  in  cases  of 
common  persons,  that  one  being  in  prison  for 
surety,  of  the  peace  or  the  like,  at  the  suit  of 
another,  is  bailed  upon  the  release  of  the  party 
plaintilF;  can  it  follow,  that  therefore  he  could 
not  have  been  bailed  without  such  release? 
Nothing  is  more  plain  than  the  contrary.  It 
were  the  same  thing  to  say,  that  if  it  appear, 
that  if  apiaintiif  be  non^suit,  therelbre. unless 
he  had  been  non-suit,  he  could  not  have  been 
barred  in  the  suit.  The  case  last  cited  is  Mich. 
7  H.  7,  rot.  G. 

Tlie  very  Hke  is  in  the  same  year.  Hill.  7  11. 
7,  Rot.  13.  The  case  of  Will.  Bartholom>w, 
Will,  (-h'ase,  and  divers  others,  and  the  self- 
same answer,  that  is  given  to  the  other,  clears 
this. 

So  in  the  same  year,  Pasch.  7  H.  7,  Rot.  18. 
John  BeozQood's  casCiis  the  same  in  substanco 


II.  Corpus  were  returnable,  as  indeed  it  ap- 
pears in  the  Record  itself,  at  his  chamber  in 
St>r)eants-Inn,  yet  he  only  committed  him  to 
the  KingVBench  presently,  and  referred  the 
consideration  of  enlarging  him  to  the  court, 
vim  afterward  did  it:  for  the  Record    savs, 

*  Et  postea  isto  eodein  termiuo  traditur  in  bail.' 
i^iijcli  cannot  be  of  an  enlargement  at  the  C. 
J  u^tice's  chamber. 

Ihc  ninth  of  this  first  kind  is  Hill.  40  E1. 
Rot.  62,  Edward  Uarecourt's  Case;  he  was  im- 
prisoned in   the  Gateliouse,  and  that  *■  per  do- 

*  minos  de  privato  concilio  doiuinas  regiua  pro 
<  ccrtis  causis  eos  moventibus  et  ei  ignotis :'  and 
Qpon  his  H.  Corpus  was  returned  to  be  there- 
fore only  detained, '  Qui  committitur  JVIarr.  et 
'  postea  isto  eodem  termioo  traditur  in  ball.' 
To  this  never  any  colour  of  answer  hath  been 
yet  offered. 

Tbe  tenth  is  Catesbie*s  Case  in  the  Vacation 
after  Hdl.  Term,  43  £1.  Rot.  Robert  Catesbie 
was  committed  to  the  Fleet  *  per  warrantuin 
'  dirersor.  praeoobiliuni  viror.  de  privato  coii> 
'  cilio  domiQs  regime ;'  he  was  brought  before 
justice  Fenner,  one  of  the  then  justices  of  the 
King's- Bench,  by  H.  Corpus  at  Winchester- 
house,  Southwark;  '  £t  commiss.  fuit  Marr. 
'  per  pnefat.  Edwardum  Fenner,  et  statim  tra- 
'  diuir  in  ball.' 

Tbe  eleventh  is  Rich.  Beckwith's  Case,  which 
was  in  Hi!.  12th  of  king  James,  Rot.  153.  lie 
was  returned  upon  his  Tl.  Corpus  to  have  been 
committed  to  the  Gatehouse  by  divers  lords  of 
the  privy-cooncil;  *  Qui  committitur  Marr.  et 
'  pogtca  isto  eodem  termino  traditur  in  ball.' 

'I  o  this  it  hath  been  said  by  some,  that  Beck- 
wiih  was  bailed  ap6n  a  letter,  written  by  the 
L/jrds  of  the  Council  to  that  purpose  to  the 
Judges ;  but  it  appears  not  that  tiiere  was  ever 
any  letter  written  to  them  to  that  purpose: 
w  bidi  though  it  had  been,  would  have  proved 
nothing  against  the  authority  of  the  Record ;  for 
it  was  never  heard  of,  tliat  judges  were  to  be 
directed  in  point  of  law  by  'letters  from  the 
Lords  of  the  council,  although  it  cannot  be 
doubted,  but  that  by  such  letters  sometimes 
they  have  been  moved  to  bail  men,  that  would 
or  did  not  ask  their  etUargeoient  without  such 
letters,  as  in  some  examples  1  shall  shew  your 
l)rdahips  among  the  Precedents  of  the  Second 
kind. 

The  twelfUi^nd  last  of  these  is  that  of  sir 
Tbo.  Monsoa's  C«se ;  it  is  Mich.  14  Jac.Rot. 
147.  lie  was  committed  to  the  Tower  '  per 
'  uar  ran  turn  a  diversis  dominis  de  privato  con- 
*■  cilio  domini  regis  locum  tenenti  directum ;' 
and  he  was  returned  by  the  lieutenant  to  be 
tlierefore  detained  in  prison,  '  qui  committitur 
'  Marr*  et  super  traditur  hoc  in  Ball.'  To  this 
It  hath  been  answered,  that  every  body  knows 
by  common  fame,  that  this  gentleman  was 
committed  for  su^icion  of  the  death  of  sir  Tho. 
Overbury,  and  that  he  was  therefore  bailable : 
a  most  strange  interpretation,  as  if  the  body  of 
the  Return  and  the  Warrant  of  the  privy-coun- 
cil biiould  be  understood,  and  adjudged  out  of 
fame  only.     Was  there  not  as  much  a  fame^ 
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with  those  other  two,  and  the  self-same  answer 
also  satisfies,  that  clears  them. 

•  Tiie  next  cose  is,  Mich.  S2  H.  7,  Rot.  8. 
Tho.  Yew's  case ;  he  was  committed  *  ad  sec. 

*  pads/  for  the  security  of  the  peace,  at  the 
'  suit  of  one  Freemau/cuid  brsides,  '  ad  manda- 

*  turn  dom.  ref^sJ    And  first,  *  Freeman  re- 

*  laxuvit  sec.  pacis/  and  then  sir  James  Hob- 
bard,  the  tlien  king's  Attorney-GeDerai,  *  rc- 
'  laxavit  mandatum  dom.  regis ;'  and  hereupon 
he  is  bailed.  The  release  of  the  king's  Attor- 
i>ey  no  more  proves  that  he  could  not  have 
been  enlarged  without  such  release  or  assent, 
thun  that  he  could  not  liave.been  bailed  witti- 
out  relciise  of  surety  of  the  peace  by  Freeman. 

The  very  hke  is  in  Hill.  9  H.  7.  Rot.  14. 
The  case  of  Humphry  Broche,  which  proves  no 
more  iiere  than  the  rest  of  this  kind  already 
cited. 

Then  for  this  point  also^  Broome's  case  of 
queen  Elizabeth's  time,  is  Trin.  31)  Kl.  Rot. 
]28.  «  Laurence  Broome  was  committed  to 
the  Gate-house  '  per  mandatum  dom.  concilii 
'  doming  regin«,'  and  being  returned  so  upon 
the  H.  Corpus,  is  first  comutitted  to  the  Mar- 
shnlsea  as  the  course  is,  and  then  bniled  by  the 
court ;  which  indeed  is  an  express  precedent, 
that  might  perhaps  well  have  been  added  to 
the  nmuber  of  the  first  twelve  :  which  so  plain- 
ly sliews  the  practice  of  enlarging  prisoners  in 
this  case,  by  judgment  of  the  court  upon  the 
II.  Corpus.  But  it  is  true,  that  in  the  Scrolls 
oV  that  year,  wliere  the  bails  are  entered,  but 
not  in  the  Uncord  of  the  H.  Corpus,  there  was 
a  note,  thaC  this  Broome  was  bailed  '  per  mhu- 

*  datum  privttti  concilii ;'  but  plainly  tnis  is  not 
any  kind  of  argument,  that  therefore  in  law  he 
might  not  have  been  otiierwise  hailed. 

The  si'if-same  is  to  be  said  of  another  of  this 
kind,  in  Mich.  40  El.  Rot.  37,  Wcnden's  Case. 
Tho.  Wenden  was  committed  to  the  Gatehouse 
by  tlie  queen  and  the  lords  of  the  council  <  pro 

*  certis  causis '  generally  ;  he  is  brought  by  H. 
Corpus  into  the  King's-Bench,  and  bailed  by 
the  court.  But  it  is  said,  that  in  the  Scrolls  of 
that  year,  it  appears  that  his  enlargement  was 

*  per  cousensum  dom.  privati  concilii ;'  and  it 
is  true  that  the  queen's  Attorney  did  tell  the 
court,  that  the  lords  of  the  council  did  assent 
to  it.  Follows  it  therefore,  that  it  could  not 
liave  been  without  such  assent  ? 

Next  is  Hill.  43  £1.  Rot.  89,  when  divers 
gentlemen  of  special  quality  were  imprisoned 
by  the  command  of  tlie  privy*conncil ;  the 
queen  being  graciously  pleased  to  enlarge 
them,  sends  a  commandment  to  the  judges  of 
the  KingVBench,  that  ithey  should  take  such  a 
course,  for  deUvering  them  upon  bail,  as  they 
should  think  fit :  and  they  did  so,  and  enlarged 
them  upon  writs  of  H.  Corpus.  Follows  it 
therefore,  that  this  might  not  have  been  done 
by  law,  if  the  parties  themselves  had  desired  it? 

So  in  Trin.  1  Jac.  Rot.  30.  Sir  John 
Brocket  being  committed  to  the  Gatehouse,  is 
returned  to  stand  committed  '  per  mandatum 
<  privati  concilii,'  and  he  is  enlarged  '  virtute 

*  warranti  a  conciho  predicto.'    But  the  same 


answer  that  satisfies  for  the  rest  before  cited, 
serves  for  this  aUo. 

The  last  of  these,  is  Heyner's  case,  in  Mivh. 
12  Jac.  Rot.  119.  He  was  committed  ^o  the 
Gatehouse  by  the  lords  of  the  council,  and  be- 
ing brou^t  into  .the  King's-Bench  by  Habeas 
Corpus,  is  enlarged  upon  bail ;  but  this  they 
say  was  upon  a  letter  written  from  one  of  the 
lords  of  the  council  to  the  judges.  It  is  tru(', 
that  such  a  letter  was  written,  but  the  answer 
to  the  former  precedents  of  this  nature,  are  suf- 
ficient to  clear  this  also. 

And  in  all  these  observe,  1.  That  it  appears 
nut,  that  the  party  ever  desired  to  be  enlarged 
by  the  court,  or  was  denied  it.  3.  Letters 
either  from  the  king  or  council  cannot  alter  the 
law  in  any  case :  so  that  hitherto  nothing  hatli 
been  brought  on  the  contrary  party  that  hatfi 
any  force  or  colour  of  reason  in  it. 

We  come  now,  my  lords,  to  those  Prece- 
dents of  the  other  nature  cited  agaiubt  the  Li^ 
berty  of  the  Subject:  that  is,  such  as  have 
been  used  to  mblike  the  persons  so  committed 
may  not  be  enlarged  by  the  court.  They  are 
'in  number  eight,  but  there  is  not  one  of  them 
that  proves  any  such  thing,  as  your  lordships 
will  plainly  see  upon  opening  them.  The  first 
four  of  them  are  exactly  in  the-  same  words, 
saving  that  the  names  of  the  persons  and  the 
prisons  differ  ;  I  shall  therefore  recite  them  all 
one  after  another,  and  then  clear  them  to- 
gether. 

The  first  is  Richard  Everard's  case,  HilK 
7  H.  7,  Rot.  18.  He  and  others  were  com- 
mitted to  the  Marshalsea  of  the  hooshold,  ^  per 
'  mandatum  domini  regis,'  and  so  returned 
upon  a  H.  Corpus  iuto*the  King's-Bench; 
whereupon  the  entry  is  only  '  Qui  committitur 
<  Marr.'  &c. 

The  second  is  Hill.  8  Hen.  7,  Richard  Cher- 
ry's case ;  he  was  committed  to  the  mayor  of 
Windsor,  'per  mandatum  domini  r^is,'  and 
so  returned  upon  a  H.  Corpus ;  and  the  entry 
is  only,  '  Qui  committitur  Marr.'  6lc 

The  third  is  Hill.  9  Hen.  7,  Rot.  •14,  Christ. 
Burton's  case,  who  was  committed  to  the  Mar- 
shalsea of  the  housliold,  '  per  mandatum  do* 
*  mini  regis,'  and  so  returned  upon  his  Habeas 
Corpus ;  and  the  entry  is  likewise,  '  Qui  com- 
'  mittitur  Marr.'  &cc. 

The  fourth  is  George  Urswick's  case,  Pasch. 
19  Hen.  7,  Rot.  19.  He  was  cdmmitted  to  tlie 
sheriifit  of  London,  '  per  mandatum  domini 
'  regis,*  and  returned  so  upon  his  Habeas  Cor- 
pus, *  Qui  committitur  Marr.'  &c. 

These  fi>ur  have  been  used  priocipally,  as 
express  Precedents,  to  prove  that  a  prisoner  so 
committed  cannot  be  enlarged;  (md  perhaps 
at  the  first  sight,  to  men  that  know  nor,  and  ob- 
serve not  the  course  and  entries  of  the  court  of 
King's-Bench,  they  may  be  apprehended  to 
prove  as  much :  but  in  truth  they  rather  prove 
the  contrary,  at  least  there  is  no  colour  in 
them  of  any  such  matter  as  they  have  been 
used  fi)r.  To  which  purpose  1  beseech  your 
lordships  to  call  to  your  memories,  that  which 
I  first  observed  to  you  touching  the  coarse  of 
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that  court.  Wiiere  a  prisoner  is  brought  in 
bv  IL  Corpus,  he  is  (if  he  be  not  to  be  re- 
Kiajided)  tirst  committed  to  the  marshal  of  the 
court,  and  then  bailed  as  his  case  requires. 
Ttiis  IS  so  certain,  as  it  c«n  never  be  otherwise. 
Now  these  men  being  thus  committed  by  the 
eipre;>s  command  ot'  the  king,  are  first,  you  see, 
taken  from  the  prisons  n  hither  they  were  first 
committed  ;  wherein  you  may  observe,  my 
lord>,  chat  if  a  general  suspicion  of  matter  of 
s>t4te  were  of  force  in  such  a  cAse,  it  might  be 
as  neadibi  in  point  of  state,  to  have  tlie  prisoner 
remain  in  the  prison,  where  the  king  by  such  an 
abfiolote  command  committed  him,  as  to  have 
him  at  all  committed.  When  they  have  Uiken 
them  from  the  prisons  where  before  they  were, 
they  comiDit  them  to  the  marshal  of  tlieir  own 
cmrt,  which  is  but  the  first  step  to  baiUng 
them.  Now  it  appears  not  indeed  that  they 
wee  bailed,  for  then  '  Traditur  in  BalP  had 
foliovfeii,  but  nothing  at  all  appears  that  ihey 
were  denied  it;  ptethaps  they  never  asked  it, 
pertiaps  they  coutd^ot  find  such  as  were  sufti- 
cient  to  bail  them.  And  in  truth,  whensoever 
any  man  is  but  removed  from  any  prison  in 
Euglaml  (though  it  be  for  debt  or  trespass  only) 
into  that  court,  the  entry  is  but  in  the  self-same 
sy.lablea  as  in  these  four  cases. 

And  in  truth  if  these  Proceedings  did  prove, 
that  anj  of  the  prisoners  named  in  them  were 
not  bailable,  or  had  been  tiiought  by  th6  court 
not  to  have  been  bailable ;  it  will  necessarily 
follow,  that  no  man  living  that  i!s  ordinarily  re- 
moved fitim  any  priton  into  tlie  Kii>g's-Bench ; 
ur  tliat  is  there  upon  any  ordinary  action  of 
debt,  or  action  of  trespass,  coMd  be  bailed ; 
tor  every  itian  that  is  brought  thither,  find  not 
remanded,  and  every  man  that  is  arrested  btit 
tor  a  debt  or  trespass,  tuid  was  returned  info 
that  comt,  is  likewise  committed  to  the  mdrshal 
of  that  court,  and  by  the  sell-same  entry,  a  d 
uot  otherwise;  yet  these  four  have  been  much 
stood  on,  and  have  strangely  milled  the  judg< 
ment  of  some  that  did  not,  or  would  not,  seem 
to  understand  the  course  of  that  court. 

The  fifth  of  this  nature  is  Edward  Page's 
Case ;  it  is  Tr.  7  Hen.  8.  "this  might  have  been 
well  reckoned  %vith  the  fbrmer  four,  had  not  the 
intsenrry  of  the  clerk  only  made  it  vary  from 
tbern.  Edward  Page  was  comjnitted  to  the 
^arshalsea  of  the  houshold,  and  that  ^per 
'  mandatum  domini  regis,'  and  returned  to  be 
theretbre  detained,  and  the  entry  is  *  Qui  com- 

*  mittitnr  Mar*  hospitii  dom.  regis.'    This  \*ord 

*  Man*.'  is  written  in  the  margin  of  the  Ilotl; 
this  hath  been  used  to  prove,  that  the  judges 
remanded  this  prisoifor ;  if  they  had  done  so, 
tlie  remanding  liad  been  oiily  whil^  they  ad- 
vised, and  not  any  snch  awarxl  which  is  given 
wlien  they  adjudge  him  not  ballabfe.  But  in 
troth  tlie  word  *  committitur'  shews,  that  there 
was  not  i^ny  remanding  of  him,  nor  doth  that 
coort  ever  commit  an^  man  to  the  Mirshalsca 
of  the  houshold :  and  besidei^,  the  ^ord '  lU arr.' 
for  Marescallo  in  the  margin,  shev^s  plainly 
that  he  was  committed  to  the  tbarshal  of  the 
King^A-bench,  and  not  remanded  to  the  Mor- 


shalsea  of  tlie  houshold  ;  for  such  entr^^  of  that 
Mord  in  the  margin,  is  perpetually  in  cases  of 
thtit  nature,  when  they  commit  a  man  to  dieir 
own  prison,  and  so  give  him  the  first  step  to' 
bailment,  which  he  may  have  if  he  ask  it^  atnrf 
can  find  bail.  And  doubtless  these  words  of 
'  Hospitii  priCd.'  Were  added  by  the  error  of  ih© 
clerk,  for  want  of  distinction  in  his  understand- 
ing, from  the  *  Marr.*  of  the  King's-bench,  to 
the  marshal  of  the  houshold. 

The  sixth  of  these  is  Thomas  Csesar's  Cdse ; 
it  is  8  Jac.  rot.  99.  This  Ca;sar  was  committed 
to  the  Marshalsea  of  the  houshold,  *  per  mAn- 

*  datum  domini  regis,'  and  returned  to  be  there- 
fore detained,  and  indeed  S  *  remittitur'  is  in 
the  roll,  but  not  a  <  remittitur  quousque,'  but 
only  that  kind  of  '  remittitur'  which  is  only 
used  while  the  court  advises.  And  in  truth  this 
is  so  far  from  proving  dny  thing  against '  the  re- 
solution of  the  house  of  conminns,  that  it  ap^ 
pears  that  the  opinion  of  the  reverend  Judges 
of  that  time  was,  that  the  return  was  insirffitient, 
and  that  if  it  were  not  am^tifded,  the  prisoner 
shall  be  discharged.  For  in  the  Book  of  Rulei 
in  the  court  of  Mich.  Term  (when  Caesar'tf 
Case  was  in  question),  they  expressly  ordered*, 
that  if  the  steward's  marshal  did  not  amenci 
their  return,  the  prisoner  should  be  absolutely 
discharged  :  the  words  of  the  rule  are,  *  nisi 
'  senescatlus  et  marescal.  hospitii  domini  regis 
'  sulhcienter   returnaverint    brev^  de  Habea'd 

*  Corpus  Thoma  Cssar  dier.  Mercur.  prox. 
'  post  qoindenam  scilicet  Martin,  def.  exone- 

*  rabitur.'  And  this  is  also  the  force  of  thait 
precedent,  but  yet  there  hath  been  an  interpre- 
tatioh  upon  this  rule.  It  bath  been  said  that 
the  judges  gaVe  this  rule,  because  the  truth  was. 
that  the  return  was  false,  and  that  it  was  v^ell 
known,  that  the  prisoner  was  not  committed  by 
the  immediate  command  of  the  km^,  but  by 
the  command  of  the  lord-chamberlain,  tad 
thence  (as  rt  was  said)  they  made  this  rule  ;  but 
this  kind  of  interpretation  is  the  first  that  ever 
was  supposed,  that  jndges  should  take  notice 
of  the  truth  or  fidshood  of  the  return,  other- 
wise than  the  body  of  the  return  could  inform 
them'.  And  the  rule  itself  speaks  plainly  of 
the  snfliciencTy  only^  and  not  or  the  thith  or  fals- 
hood  of  it. 

The  seventh  of  these,  is  the  Case  of  James 
Desmalstres,  Edward  Emerson,  and  some  others 
that  were  Brewers,  and  were  committed  to  the 
Marshalsea  af  the  houshold,  <  per  mandatum 

*  domini  re^is,'  and  so  returned  Upon  H.  Cor- 
pus :  and  it  is  true,  that  the  roll  shews  that 
they  were  remanded,  but  the  remanding  was 
only  upon  advisement.  And  indeed  the  grave 
and  upright  jiidges  of  that  time  were  so  careful, 
lest  upon  the  entry  of  the  remanding,  anjr  such 
mistake  might  be,  as  might  perhaps  mislead 
posterity  in  so  great  a  point,  that  they  would 
expressly  ha\-e  this  word  ^  immediate'  added 
to  the  '  remittitur,'  that  so  all  men  that  should 
meet  with  the  roU  might  see,  that  it  was  don^ 
for  the  present  only,  and  not  upon  any  debate 
of  the  question.    And  besides,  that  there  id  no 

*  quousqud'  to  it,  which  is  usually  added^  When 
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the  hij^best  award  upon  debate  or  resolution  of 
this  kind  is  given  bvtbetn. 

The  eighth  of  tnese  is  tbe  Case  of  Salton- 
Btall ;  it  is  Hill.  12  Jac.  Sir  Samuel  Salton- 
stall  was  comiuitred  to  tiie  Fleet,  '  per  xnanda-. 
'  turn  domiai  regis  ;*  and  besides,  b?  the  Court 
of  Chancery,  for  disobeying  au  order  of  that 
courts  and  is  returned  upon  his  Habeas  Corpus, 
to  be  therefore  detained.     And  it  is  true  tliat  a 

*  remittitur'  is  entered  in  the  roll,  but  it  is  only 
a  ^  remittitur  prisons  praedict.' without  *  quous- 

*  que  secundum  legem  delibemtus  fuerit :'  and 
in  truth  it  appears  on  the  record,  that  the  court 
gave  the  Wardeu  of  tlie  Fleet  three  several 
days  at  several  tinaes  to  amend  his  return,  and 
in  the  interim  '  remittitur  prisons  praed\*  Cer- 
tainly if  the  court  had  thought  that  the  return 
had  been  good,  they  would  not  have  given  so 
many  several  days  to  have  amended  it ;  for  if 
that  '  mandatum  domini  regis*  had  been  suffi- 
cient in  the  case,  why  need  it  to  have  been 
amended? 

The  ninth  and  last  of  these  is,  Tr.  13  Jac. 
rot.  71,  the  Case  of  the  said  sir  Samuel  Salton- 
stall :  he  is  returned  by  the  \yBrden  of  the 
Fleet,   as  in  the  case  before,  and  generally, 

*  remittitur'  is  in  the  roll,  which  proves  nothing 
aC  uU,  that  therefore  the  court  thoueht  he  might 
not  by  law  be  inlarged  ;  and  besiaes,  in  both 
cases  he  stood  committed  also  for  disobeying 
an  order  in  the  Chancery. 

These  are  all  that  have  been  pretended  to 
the  contrary,  m  tliis  great  point,  and  upon  the 
view  of  them  thus  opened  to  your  lordships,  it 
is  plain  that  there  is  not  one,  not  so  much  as 
one  at  all,  that  proveth  any  such  thing,  as  that 
persons  conmiitted  by  the  command  of  the 
king,  or  the  lords  of  tlie  council  without  cause 
shewed,  might  not  be  enlarged;  but  indeed 
the  most  of  them  expressly  prove  rather  the 
contrary. 

Now,  my  lords,  having  thus  gone  through  the 
Precedents  of  Record,  that  concern  the  point 
of  either  side,  before  I  come  to  the  other  kind 
of  Precedents,  which  are  the  solemn  Resolu- 
tions of  Judges  in  former  times,  I  sh^U  (as  I  am 
commanded  also  by  the  house  of  commons) 
represent  unto  your  lordships  somewhat  else 
they  have  thought  very  considerable;  with 
which  they  met,  whilst  they  were  in  a  most 
careful  enquiry  of  whatsoever  concerned  tliem 
in  this  great  Question. 

It  is,  m^  lords,  a  Draught  of  an  Entr^  of  a 
Judgment  in  that  great  Case  lately  adjudged 
in  the  court  of  KingVbench,*  when  divers  gen- 
tlemen imprisoned    'per  speciale  mandatum 

*  domini  regis,'  were  by  tbe  award  and  order 
of  the  court,  afler  solemn  debate,  sent  back  to 
prison,  because  it  was  expressly  said,  they  could 
not  in  justice  deliver  them,  though  they  prayed 
to  be  bailed.  The  Case  is  famous,  and  well 
known  to  your  lordships,  therefore  I  need  not 
further  to  mention  it :  as  yet  indeed  there  is 
no  Judgment  entered  upon  the  Roll,  but  there 
is  room  enoufih  for  any  kind  of  Judgment  to' be 
entered.  Bui,  my  lords,  there  is  a  form  of  a 
Judginent|  a  most  unusual  one ;  such  a  one  as 


never  was  in  any  such  case  before  (for  indeed 
there  was  never  before  any  case  so  adjudged), 
and  thus  drawn  on  by  a  chief  clerk  of  that 
court  (by  direction  of  Mr.  Attorney-General), 
as  the  house  was  informed  by  the  clerk,  in 
-  which  the  reason  of  the  Judgment,  and  remand- 
ing  of  those  gentlemen,  is  expressed  in  such  sort, 
as  if  it  should  be  declared  upon  Record  for 
ever,  that  the  laws  were,  tliat  no  man  could  ever 
be  inlarged  from  imprisonment  that  stood  com- 
mitted by  such  an  absolute  command. 

The  draught  is  only  in  sir  John  Heveniog- 
ham*s  Case,  being  one  of  the  gentlemen  that 
was  remanded,  and  it  was  made  for  a  form  for 
all  the  rest.  The  words  of  it  are  after  the  usual 
entry  of  a  Curia  adcisare  vult  for  a  time  ;  that 
*  Visis  retur.  praedict.  nee  non  diversis  antiquis 
'  recordis  in  cuiia  hie  remanent,  cousimiles 
'  casus  continentibus,  roaturaq.  deliberationey 
'  inde  prius  habita,  eo  quod  nulla  speciaJis 
'  causa  captionis  sive  detentionis  praed.  Joban- 
'  nis  exprimitur,  sed  generaliter  ouod  detentus 
^  est  in  prisona  praed'.  per  yeciale  mandatum 
'  domini  regis,  ideo  prasd*.  Johanoes  remittitur 
'  praefat.  custodi  marr.  hospitii  presd.  salvo  cus- 
<  todiend.  quousq.  ttcJ  that  is,  '  qj^aousque  se- 
'  cundum  legem  deliberatus  fuerit.'  And  if 
that  court,  that  is  the  highest  for  ordioary 
justice,  cannot  deliver  him  ucundum  Ueem; 
what  law  is  there,  1  beseech  you^  injr  lords, 
that  can  be  sought  for  in  any  other  inferior 
court  to  deliver  him  ?  Now,  my  lords,  because 
this  draught,  if  it  were  entered  in  the  Roll,  (at 
it  was  prepared  for  no  other  purpose)  would  be 
as  great  a  declaration,  contrary  to  tbe  man  j 
acts  of  parliament  already  cited,  contrary  to 
all  precedents  of  former  times,  and  to  all  rea- 
son of  law ;  to  the  utter  subversion  of  the  high- 
est liberty  and  right  belonging  to  every  free- 
man of  this  kingdom,  and  for  that  especially 
also  it  supposes,  that  divers  ancient  records  had 
been  looked  into  by  the  court  in  like  cases,  by 
which  records  their  judgments  were  directed  ; 
wliereas  in  truth,  there  is  not  any  one  record 
at  all  extant  that  with  any  colour  (uot  so  much 
indeed  as  with  any  colour)  warrants  the  judg-  . 
ment:  therefore  the  house  of  commons  thought 
fit  also,  that  I  should,  with  the  rest  that  haih 
been  said,  shew  this  draught  also  to  your 
lordships. 

J  come  now  to  the  other  kind  of  Precedents, 
that  is,  solemn  Resolutions  of  Judges*  which 
being  'not  of  Record,  r#^jnain  only  in  authentic 
copies:  but  of  this  kind  tliere  is  but  one  in  this 
case,  that  is  the  Resolution  of  all  the  Judges 
in  the  time  of  queen  Elizabeth.  It  was  in  the 
34th  of  her  reign,  when  divers  persons  bad 
been  committed  by  absolute  command,  and 
delivered  by  the  Justices  of  the  one  Bench  or 
tbe  other ;  whereupon  it  was  desired,  that  the 
Judges  would  declare  in  what  cases  persona 
committed  by  such  command  were  to  be  in- 
larged, which  hath  beeh  variously  cited,  and 
variously  apprehended.  Tbe  House  of  Com- 
mons, therefore,  desiring  with  all  care  to  inform 
themselves  as  fully  of  the  truth  of  it  as  possibly 
they  might,  got  into  their  bands  from  a  hienibcr 
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of  their  hou&e,  a  Book  of  selected  cases,  col- 
Icx:ted  by  a  reverend  and  learned  Chief- Justice 
of  the  Common-Plea9,  that  was  one  of  them 
cJi'ait  save  the  Resolution,  which  is  entered  at 
larse  in  that  Book  :  I  mean  the  L.  C.  Justice 
i^nderson,  it  Is  written  in  the  Book  witli  hi<; 
oirn  bandy  as  the  rest  of  tlie  Book  is,  and  how- 
soever it  hath  been  cited,  aiiV!  was  cited  in  that 
peat  Jadgmcnt  i>«>oq  the  Habeas  Corpus  in  the 
Kingfs-Bencby  as  if  it  had  been,  that  upon  such 
coQimitmeDCft  the  Judges  might  pot  bail  the 
prisoners;  \et  it  is  most  plain,  that  in  the  Ue«io- 
iution  itself  no  such  thin^  is  contained,  but 
rather  expressed  the  contrary.  1  shall  better 
represent  it  to  your  lordships  by  reading  it, 
than  by  opening  it. 

Then  it  was  read  here.  (See  ante,  p.  76). 

If  this  Resolution  doth  re«>olve  any  thing,  it 
dotb  indeed  upon  the  enquiry  resolve  fully  the 
contrary  to  that  which  hath  been  pretended, 
Slid  enou^  for  the  maintenance  of  tne  ancient 
and  faudamental  point  of  liberty  of  the  pet  son, 
to  be  regained  by  Habeas  Corpus  when  any  is 
imprisoned.  And  I  the  rather  thought  it  fit 
nuw  to  read  it  to  your  Iord.ships,  that  it  might 
be  at  large  heard  ;  because  in  the  great  Judi^- 
uient  in  the  KhigVBench,  though  it  was  cited 
at  the  Bar,  as  against  this  point  of  personal 
liberty,  as  sdso  at  the  Bench,  yet  though  every 
thing  ehe  of  record  that  was  used,  were  at 
l^r^e  read  openly,  this  was  not  read  eitiier  at 
bar  or  bench  :  for  indeed  if  it  had,  every 
bearer  would  easily  have  known  the  force  of  it 
to  have  been  indeed  contrary  to  the  Judgment. 

My  lords,  having  thus  gone  through  the 
cliarf^e  committed  to  me  by  the  house  of  com- 
mons, and  having  thus  mentioned  to  your  lord- 
shJps,  and  opened  the  many  Precedents  of  Re- 
cords, and  that  Draught  of  the  Judgment  in 
this  like  case,  as  also  this  Resolution ;  I  fchall 
now  (as  I  had  leave  and  direction  given  me, 
lest  your  lordships  should  be  put  to  much  trou- 
ble and  expence  of  time  in  finding  or  setting 
copies  at  large  of  those  things  which  I  have 
cited)  ofler  also  to  your  lordships  authentic 
copies  of  them  all,  and  so  leave  them,  and 
whatsoever  else  I  have  said,  to  your  lordships 
further  consideration. 

The  true  Copy  if  the  Precedents  of  Record. 

Inter  Record.  Dom.  Regis  Caroli  in  Thesauro 
Recept.  Scaccarii  sui  sub  custodia  Dom.The- 
saurar.  et  Camerar.  ibidem  remanen.  viz, 
Placita  coram  Domino  Rege  apud  Westmo- 
nast.  de  Ter*  Pasche  anno  Regi  Edwardi  3. 
post  conqnest.  Anglia;  18.  inter  aha  sic  con- 
tinetur  ut  sequitur. 

Rot.  33.  Adhuc  dc  termiqo  Pasch. 
Dominus  Rex  mandavit  dilecto  et  fideli  suo 
Roberto  de  Dalton  co»\stabular'  Turris  suaj 
London  vel  ejus  locum  tenent'  bre.  suum  in  haec 
verba:  Edwardus  Dei  gratia  rex  Anglie,  Fran- 
cis, et  dominus  Hibernise  dilecto  et  fideli  i^uo 
Kob«rto  dc  Dalton  constabular*  Turris  sua  I/)n- 
don  vel  ejus  locum  tenent.  salntem.  Manda- 
mus quod  Johannem  Bildeston  capellaa'  qucm 
tic.  noftr.  London  ad  mandaium  nostrum  apud 


pred.  Turrim  vobishberavit  ab  eisdem  recipiaris 
et  in  prisona  nostra  Turris  London  pred.  salvo 
custodir*  fac'  quousque  aliud  super  hoc  duxeri- 
mus  demandand.  teste  meipso  apud  Turrim  nos- 
tram  London  30  die  Martii  anno  regni  nostri 
Aiigiire  16.  regni  vero  nostri  Franciae  SO.  Et 
modo  scilt.  in  Crast.  Ascen.  Dom.  anno  regis 
nunc  8.  coram  domino  rei^e  apud  WestmiiisL 
venit  Johannes  de  Wynwick  locum  tenens  pred. 
constabnhtr.  et  adduxit  coram  justiciar*  hie  in 
cur.  pred.  Johannem  de  Bildeston  qnem  ille  a 
prefat.  vicecoiuit.  virtute  brevis  pred.  rccepit. 
&:c.  £t  dicit  quod  ipse  a  domino  re^  habuit 
mandat.  ducend.  et  liberand.  corpus  ipsius  Jo- 
hannis  de  Bildeston  prefat.  justiciar,  hie,  5:c. 
Et  quesitum  est  de  pred.  Johnnne  de  Wynwick 
si  quam  aliam  deteutionis  prefat.  Johannis  de 
.Bildeston  habeat  causam.  Qui  dicit  quod  nou 
nisi  bre.  pred.  tantum.  Et  quia  videtur  cur. 
bre.  pred.  sufficien.  non  esse  predict.  Johannis 
de  Bildeston  prison.  Marr'  regis  hie  retincn.  &c. 
Idem  Johannes  dimittitur  per  mnuus  Wiilieim. 
de  Wakefield  rectoris  eccle.  deWillingham,  Jo- 
hannis de  Wynwick  in  com.  Kane.  Johani>is  de 
Norton  in  com.  NorM.  Nicolai  de  Blandeiibrd 
in  com.  Middl.  et  Roperi  de  Bromley  in  com. 
Stafford,  qui  eum  nianucepcrunt  habend.  eum 
coriiin  domino  rej^e  in  ocial»is  Saucti  Trin.  ubi- 
cunque,  &c.  viz.  Corpus  pro  corpore,  &c.  Ad 
quns  octabis  Sanct.  Irin.  coram  domino  res;e 
apud  Westm.  ven.  pred.  per  manus  pred*  Ec 
super  hoc  mandavit  justicipr.  suis  hie  quoddam 
bre.  suum  claus.  in  h^ec  verba,  F^wacdus  Dei 
gratia  rex  An^iia;,  et  Francis,  et  dominus  Ili- 
bemis,  diiectis  et  fidel.  suis  Will ieimo  Scot, et  Sfv 
ciis  suis  justiciar' ad  placita  coram  nubis  tenencU 
assignat.  saltern  cum  nuper  mandaverimus  di- 
lecto et  fideli  uostro  Roberto  de  Dalton  consta- 
bular' Turris  nostra;  London  vel  ejus  locum  te- 
nen.  quod  Johannem  de  Bildeston  capellanuitt 
capt.  et  detent,  in  prisona  Turris  pred.  per  pre* 
ceptum  nostrum  pro  suspicione  contrafactionis 
magni  sigilli  nostri  cum  attachiat.  et  aliis  cnusi$ 
caption,  et  detentionem  pred.  tangent,  salvo  et 
secur'  duci  iac'  coram  nobis  in  Crast.  Ascen. 
Dom.  nbicunque  tunc  fuissemus  in  Angha  pr^ 
sons  Marescall.  nostr.  coram  nobis  liberand.  in 
eadem  ooousque  per  quendain  informatorem  e&- 
semus  plenius  informat.  ousted,  et  tuta  inde  in- 
formatione  pred.  lilterius  pred.  super  hoc  6eri 
fecerimusquod  foreviderimusfacicnd.  secundum 
legem,  et  consuetudinein  regni  nostri  Anglisr, 
nos  in  casu  quod  dictus  informator  non  ven.  co- 
ram nobis  ad  infbrmand.  nos  plenius  super  pre- 
miss, volentes  eadem  Johannem  ea  de  causa 
justiciar'  deferre  in  hac  parte  vobis  mandamus 
quod  si  pred.  informator  in  quindeu.  Saiict^Trin. 
prox.  futur.  vel  circa  non  venit  super  hoc  plt^ 
nius  informat.  tunc  advent,  ejusdem  informator 
is  minime  expectat.  eidem  Johatini  super  hoc 
fieri  fac.  justic.  complement,  prout  fore  videntis 
faciend.  secundum  legem  et  consnctudinem 
regni  nostri  Angliae,  teste  meipso  apud  West- 
minst.  Vi  Mail  anno  regni  nostri  Anglio;  18. 
Reiini  vero  nostri  Franc'  quinto.  Quo  qnidem 
bre.  respect,  fact,  est  proctamatio  quod  siquis 
dictiun  regem  super  premiss,  informare  vv!  ei^^a 


Ill]  CTATE  TRIADS,  3CfiAfiL£sI.  \02\^.'-'l^oc€cdings  in  rarliament  relating  to  [112 


ipsuiD  JobaimcQi  pro9equi  volqerit,  quod  veniat. 
Kt  super  hoc  venit  pn?d.  W.  cje  Wakefield,  Ni- 
ciiola3  de  W^pdsworthi  Jo.  Bryiiwyn,  Jo.  (ie 
Longh^in,  Jo.  de  Norton,  et  Rogerus  tje  Bromley 
ou)Des  (ie  com'  Midd*  et  man*  pred.  Johanneni 
de  Hildebton  hfibeiid.  eum  coram  domino  rege 
de  die  in  diem  usqge  ad  prefat'  quinden.  Sanct. 
Triu.  ubicuoque,  &c.  ^dq^c^1  diem  anno  18. 
£Qram  domino  rege  §pud  Weuminst.  venit  pred. 
Johfinnes  de  Bildeston  per  m^ums  pred.  ct  ite- 
raCfi  facta  e$t  prociam.  in  forma  qua  superius, 
£(C.  et  nulius  venit  ad  4jctpm  regem  infonnand' ' 
i&c.  per  quod  concess.  est  quod  pred.  Johannes 
de  Bildeston  eat  inde  sine  die  salva  semper  ac- 
ti()ne  dom.  regis  si  qua,  &c. 

De  Ter'  Saiict.  Hillar*  anno  22  II.  8,  et  per 
cone.  Rot.  ejusdcm  Rotul.  31. 
Johannes  Parker  per  Ricardum  Choppin,  et 
W.  Daunsey  vie*  London  virtute  brevis  doni. 
regis  de  latitat,  pro  pace  versus  ipsum  Johannera 
Parker  ad  sect.  Johannis  Bruton  eis  inde  direct. 
et  coram  rege  duct,  cum  causa,  viz.  quod  idem 
Johannes  Parker  capt.  fuit  in  civitate  pred.  pro 
■ecu*  pacis  pred.  et  pro  suspicione  feloniae  per 
ipsum  apudOroweall  in 'com.  Glocest.  perpetrat. 
per  nomen  Johannis  Parker  de  Thombury  in 
com.  Glocest.  corser,  alias  diet.  Johan.  Cliarbs 
de  eodem  com*  suraeon,  ac  per  mandatum  dom. 
regis  nunciat'  per  Kobertum  Peck  gen*  de  Clif- 
fords-Itln,  qui  committitur  Marr'  &c.  et  postea 
iste  eodem  termiuo  traditur  in  Bnllium  Thomas 
Atkins  de  Thornbury  pred.  weaver,  et  Willi. 
Nole  de  eadem  villa  et  dom.  usque  a  die  Pasche 
in  unum  men.  weaver  ubicuuque,  &c.  £t  quod 
idem  Johannis  Parker  citra  eundc^n  diem  per- 
fonaliter  comparuit  coram  justiciar*  dom.  re^is 
ad  prox.  general.  Gaol  Deliberation'  in  com. 
Glocest.  prox.  tenend.  ad  subjiciend.  et  recipi- 
end.  ea  omnia,  et  si^igula  quse  prei)it.  justiciar* 
^e  eo  tunc  ordinare  contigerint,  &c.  vi7.  Corpus 
pro  corpore,  &c.  Ad  quern  diem  pred.  Johan- 
nis Parker  licet  ipsi  4.  placit.  solemniter  exact, 
ad  comparand,  oon  ven.  ideo  caperet  cum  pier* 
Trin.  ad  quern  diem  ex  octab.  Trin.  postea 
Trin.  24  II.  8,  ex  Crast.  quinden.  Pasche.  Ad 
quern  diem  bre.  et  vie*  return'  quod  ad  Hust. 
tent,  apud  London,  die  Lune  prox'  post  fest. 
Saticte  Scholastice  anno  regis  H.  8,  25.  Johan- 
nes Parker,  et  W.  Nole  utl*  fuer.  prout  patet 
per  bre.  regis  deTer*  Pasche  anno  25.  Rs.  pred. 

De  Ter.  Sanct.  Micb.  quuo  35  II.  8,  ^t  per  coot, 
ejusdem  Rot.  33. 
Jphaoncm  Bincks  per,  Ro.  Baker  ar.  seneacall. 
cur.  Marr.  et  Iladum  Ilaptou  Mar*cj,us4em  cur. 
virtute  brevis  do4u.  regis  de  Habeas  Corpus  ad 
•ubjiciend.  ct  rccipiend.  6ic,  eis  inde  direct, 
coram  domino  rege  duct'  com  causa,  viz.  quod 
ante  adventum  brevis  pred.  Johannes  Byncks 
qtptus  fuit  per  pia,Qdatum  privati  concilii  dom. 
regis  pro  suspicione  feJon^,  et  pro  uUis  causis 
illos  movent,  et  due'  ad  g^ipl.  Marr.  et  ibidem 
4e(ent.  virtute  gaol' pred.  qui  committitur  Marr. 
&c.  £t  imme()i;^te  ex  gra'  cur.  special'  pred. 
Johannes  Byncks  de  Atag,na  J^arlow  in  com. 
Buck,  .w^avjer  traditur  in  Ball.  Thome  Big^am 
de  London  gent,  et  Johaoni  Woodward  de  Mar- 


low  pred.  taylor,  usque  is.  crast.  Sanct.  Martin. 
ubicunque,  &c.  utque  pleg.  corpus  pro  corpore, 
&c.  Ad  quem  diem  comperuit  et  Robertus 
Drury  ar'  ct  Johannes  Bosse  gen.  domino  jus- 
ticiar' dom  regis  ad  pacem  in  com*  Buck,  virtute 
brevis  dom.  regis  eis  diinect.  domino  regi  certi- 
ilcaverunt  quod  nullum  indictnmentum  de  «]i- 
quibus  feloniis  etj^nsg.  versus  ipsum  Jobannein 
Byncks  coram  eis  ail  preseus  resident.  £t  ul- 
teriub  de  fama  ec  gestu  ipsius  Johannis  Byncks 
per  sucram.  proborum  et  legalium  bomin.  com. 
Buck,  diligenier  inquiri  tecerunt,  et  niliil  aliud 

frcier  bonum  de  eo  coram  eis  est  compertum. 
deo  concess.  est  quod  pred.  Jo.  Byncks  de  pre- 
missis  eat  inde  sine  die  deliberatur  per  procU- 
mationem  et  j(|r.  prout  moris  est. 

De  Ter.  Pas.  anno  2  et  3  Ph.  et  Mar.  Rot.  58. 
Ricardus  Overton  nuper  de  London  gen.  per 
Tho.  Leigh,  et  Johannem  Macheli  vie*  London 
virtute  brevis  dom.  regis  et  reginx  de  Habeas 
Corpus  nd  stand,  ^^rect.  &c.  eis  inde  direct,  co- 
ra»i  Willieimo  Portinan  mil*  capital,  jiisticiar. 
&c.  duct,  cum  causa,  viz.  quod  pred.  Ricardus 
Overton  9.  die  Octobr.  ult.  prefer  comuiisa.  fnii 
prison,  de  Newgate,  et  ibidem  in  eadem  pri^ona 
sub  custod.  diet.  vie.  detent,  ad  mandatum  per- 
nobilium  duoruni  honorabilis  coucil.  pred.  re- 
gis et  regins  qui  committit.  Marr.  &c.  et  im- 
mediate traditur  in  Ball.  Willieimo  Overton  de 
London  ^en.  et  Johanni  Tayler  de  parochia 
Sanct.  Martini  apud  Ludgate  I/)odoD  mere, 
usque  octab.  Trin.  viz.  utefque  roanucaptor. 
pred.  c^jrpus  pro  corpore  et  postea  Tr.  2.  El. 
renins,  corpus  Overton  et  pleg.  suos  octabis 
Michael,  ad  quem  diem  ex  mens.  Pasch.  ad 
quem  diem  vic;  ret.  quod  ad  Tluist.  suum  tent. 
Cuildhal!  civita^s  London  die  Luttse  post  les- 
turn  Sanct.  Gregor.  epi.  pred.  W.  Overton  utl' 
est  et  per  bre.  Pas.  anno  suprad. 

De  Ter.  Sanct.  Mich,  anno  3  et  3  P.  et  Mar. 

Rot.  16.  habet  Chart,  allocat.  Trin.  3  et3 

Phil,  et  M. 

Ricardus  Overton  nopcr  de  Lond.  gen.  capt. 
octab.  Hill,  pro  quibusdam  altis  prodic.  unde 
indictat.  est,  ad  quem  diem  Pnsc.  ad  quem 
diqm  ex  Cr.  Aniniarum. 

De  Termino  Pasch.  4  ct  5  P.  et  Mar.  et  per 
cont.  ejusdem  Rot*  45. 
Edwardus  Newport  gen.  per  Robertum  Ox- 
enbridge  mil*  constabular*  Turris  pred.  virtute 
bre.  domiuor.  regis  et  regintr.  de  Habeas  Cor^ 
pus  ad  subjiciend.  &c.  .ei  inde  direct,  ad  Barr. 
cora^n  domino  rege  et  regina  duct,  cum  causa, 
viz.  quod  ipse  sibi  commiss.  fuit  per  mandat. 
concilii  domins  regina;,  qui  couui^ittitur  Marr. 
et  immediate  traditur  in  Ball,  prout,  &c.  «£t 
postea  sine  die  per  proclamation,  virtute  brevis 
de  ^estu  dt  fama  prout,  &c.  Rot.  17.  ejusdem 
anni. 

De  Ter.  Micb.  anno  4  et  5  P.  et  Mar.  per 
Coat,  ejusdem  Rotul.  XT. 
Memorand.  qupd  14.  die  Octobr.  aAOo  4  .et 
5  Phil,  et  Mar.  Edwardus  Newport  de  Haulcy 
in  com.  W^igorn.  ac  capt.  t'uit  per  Uxbridge  in 
com.  pred,  pro  suspicione  contra  J|M;tiaDis  qua* 
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nrndoB  pec.  aori  Tocat.  French  crowns,  per 
ip^um  ec  alibi  in  com.  Wigor.  fier.  supposit.  et 
en  de  causa  per  mandntum  conciP  dominor. 
re^B  et  re^nie  comaiiss.  ad  barr.  tunc  duct. 
fait,  qvi  coinmittitur  Marr.  6ic,  et  super  hoc 
idem  Edwardus  Newport  traditur  in  ball.  Tho- 
us  Charce  de  Lattou  in  com.  Essex  genet'  £d- 
uitrdo  Hales  de  parochia  Saocti  Oluvi,  London, 
gfiK  Johanni  Baker,  clerico  ordinar.  London , 
johanni  Gill  de  parocbia  Sanct.  Tho.  Apostoli 
I/indon,  cloth-worker,  et  Richardo  Parks  de 
Browijsgrave  in  com,  Wieorn.  yeoman,'  usque 
ocubis  Hili,  ubicunque,  &c.  vh,  quilibt.  pleg. 
proced.  sub  poena  100/.  etpred.  Edwardussub 
popna  300/.  qua?,  he.    Ad  qoeni  diem  coinpe- 
ruit  et  cominittitur  constabutar.  Turris  Lon- 
don per  mandatom  concil.  dom.  regis  et  regi- 
Bse  ibid,  salvo  custodiend.  qu«3U8que,  &c.     Et 
postea  Pas.  4  et  5  P.  et  M.  traditur  in  ball, 
prom  patet  per  scrtvect.  finium  i»tiu8  ter.  et 
postea  M.  5  et  6  P.  et  M.  etonerat.  per  cur. 
to  quod  tarn  per  saeram.  13  prohor.  et  le^ra* 
tram  hominnm  de  pred.  com.  IVIidd.  coram 
doin.  rege  eC  doming  regina  hie  in  cur.  men 
parte  jurat,    et  onerat.  quam  per  sacrament.  12 
probor.  legal  homin.  de  pred.  com.  Wigor.  co- 
ram Edwardo  Saunders,  et  Johanne  \Vhiddon 
md.  et  aliis  justiciar*  dictor'  dom.  regis  et  regi- 
na ad  pacem  ac  de  diversis  feloniis  transgress. 
€t  aliis  maletinct.  in  eodem  com^  pcrpeCrat.  audi- 
end.  et  termimmd.  assignat.  virtutc  hrevis  dic- 
tor. dominor.  regis  et  regins  eis  inde  direct. 
io  ea  parte  jurat,  et  onerat.  ad  inqairend.  de 
(testa  et  fama  ipsius  Edwardi  compert.  existit 
quod  idem  Edwnrdus  est  de  bonis  gestu  et  fama, 
ideo  proelaaiatio  est  inde  facta  prout  moris  est 
s^und.  lep^em  et  consuetudinem  re^.  Ans:lia>, 
^c.  concess.  esc  quod  pred.  Edwardus  eat  inde 
•ine  die. 

De  Ter.  Pas.  9.  El.  Rot.  35. 

Tho.  Lawrence  per  Christ© jAeK  Drop,  majo- 
rem  civitMi^  London'  Ambrosium  Nicholas  et 
Hica'  Lambert  vie.  ejusdem  civitatis  virtute 
breris  dom.  regmsB  de  Habeas  Corpus,  &c.  eis 
inde  direet.  et  coram  domina  regina  diet,  cum 
Ciusa,  via.  quod  7  die  Novembr.  anno  regni 
dom.  £1.  MaiH;  regins  Anglias  8,  pVed.  Thomas 
iawrenoe  indicto  brevi  nominat.  captus  fuit  in 
civitate  pred.  et  in  prisona  dom.  regime  sub 
^n^tod.  pre<l.  coram  tIc.  detent,  per  mandntum 
eoodl'  dom.  regime  qui  committitur  Marr.  &c. 
<t  super  lioc  tmdit.  in  ball*  prout  patet  per 
KTivect.  finiom  istius  ter. 

De  Ter.  Pasch.  9  £1.  Rot.  68. 

Robertos  Constable  Ar*  per  Franciscum  Job- 
ton  mil'  locum  tenea^.  Turris  London  virtute 
brevis  d^m.  reginas  de  Habeas  Corpus  ei  inde 
<iireet.  et  coram  domina  regina  diet,  cum  causa, 
^it.  quod  idem  Robertus  Constable  prefat. 
fraaeiseo  Jobaon  conmiissus  fuit  per  manda- 
tom privaL  coneiF  dom.  regina  salvo  custodi- 
Md.  qui  committitur  Marr.  &c.  et  postea  isto 
(Modern  ter.  traditur  in  ball,  prout  patet  inter 
*crivect.  6nium  istius  ter. 
Ter.  Pas.  anno  20  El.  et  per  cont.  ejusdem 

Rot.  62. 

Jobomies  Browning  per  Owen  Hopton  mil* 
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locum  tenen'Turris  domina  regime  London  vir- 
tute  brcvis  Habeas  Corpus  ad  subjiciend.  ei 
inde  direct,  et  coram  dilecto  et  fideli  Ch.  Wray 
mil.  capit.  justiciar,  dom.  reginae  ad  placita 
coram  nobis  tcnend.  as>icnat.  apud  hospitium 
suum  in  Serjeanis-Inn  Fleet-street  London'  die 
Lunx,  viz.  12  die  Maii  duct,  cum  causa  viz. 
quod  pred.  Johannes  Browning  commissus  fuit 
eidem  locum  tenend.  per  ninndatum  privati 
concil*  reginae  salvo  custodiend.  &c.  qui  com. 
Marr.  &c.  et  postea  isio  eodein  ter.  traditur  in 
bair  prout  pat.  per  scrivect.  tinium  istius  ter. 

De  Te;-.  Sanct.  Hillar.  anno  40  El.  Reginae  et 
percent,  ejusdem  Rot.  62. 
Edwardus  Harecourt  per  Hugonem  Parlour 
custod.  prisons  dominse  regina:  de  Gatehouse 
infra  civitjitem  Westminst.  in  com.  Middf.  vir- 
tute  brevis  dominas  regins  de  Habeas  Corpus 
ad  subjiciend.  &c.  ei  incie  direct,  et  coram  do- 
mina regina  apud  Westminst.  dicta  cum  causa^ 
viz.  quud  ante  advent,  brcvis  )'red.  scil.  7.  die 
Octobr.  an.  rcgni  dom.  regin.  nunc  39.  corpus 
Eflw.  Harecourt,  per  duos  privat.  concil.  dicta 
(lumino!  re*:inai  ei  commiss.  fuit  salvo  et  secure 
rnstotiiend.  certis  de  causis  ipsos  movent,  et  ei 
ignotis,  qui  comniitiitur  Marr.  6cc.  et  postea 
isto  eodiui  ter.  traditur  in  ball,  prout  patet  per 
scrivect.  finiiun  istius  termini. 

De  Vacatione  Hillar.  anno  43  El. 
Robertas  Catesbie  per  Johannem  Philips 
guardian'  de  le  Fleet  virtute  brevis  dominse  re» 
gina;  de  Habeas  Corpus,  ad  subjiciend.  &c.  ei 
inde  clirect.  et  coramKdwardo  Fenner  uno  jus- 
ticiar, dominas  regina:  ad  placita  coram  ipsa 
regina  tenend.  assignat.  apud  VVinrhcsier-liouse 
in  burgo  dc  Souibwurk  in  com.  Surr.  diet,  cum 
causa,  viz.  quoii  pred.  Rubertus  commissus  fuit 
prisons  pred,  piiino  die  Martii  anno  43  El. 
War.  diversorum  pr»enobilium  virornm  de  pri- 
vato   concilio  doininaj  regiuas  in  \)xc  verba: 

*  To  the  Warrkn  of  the  Fleet,  or  his  deputy  : 

*  These  shall  be  to  will  and  require  you,  to  re- 

*  ceive   ut   tlie  hands   of  tlie   Keeper  of  the 

*  Compter  of  Wood-street,  the  person  of  Robert 

*  Catesbie,  esq.  and  him  to  detain,  and  keep 

*  safely  in  that  prison  under  your  charge,  untd 

*  you  shall  have  other  direction  to  the  contrary, 
'  whereof  this  shall  be  your  warrimt.' — Et  pre- 
fat. Robertus  commissus  fuit  Marr.  per  prefat, 
EdwarJum  Fenner,  et  statim  traditur  in  ball' 
prout  patet,  6ic. 

Ter.  Hill,  anno  43  Eliz.  Regina^  12  Jac.  Regis. 

Ricardus  Beckwith  gen*  per  Aquiiam  Wyke* 
custod.  prisonie  de  Gatehouse  in  com.  Midd. 
virtute  brevis  dom.  regis  de  Habeas  Corpus  ad 
subjiciend.  ei  inde  direct,  et  coram  doibino  rege 
duct,  cum  causa,  viz.  quod  ante  advent,  brevis 
predict,  scilicet  10  die  Julii  anno  regni  dom. 
Jac.  regis  Dei  gratia  A  nglis,  Franc,  et  HitcrniaB 
fidei  defensor.  &c.  11  et  Scot.  47  predict.  Ri- 
cardus Beckwith  sibi  commissus  fuit  prisons 
predict.  ?ub  custod.  sua  viriute  cujusdem  war- 
rant, sibi  fact,  et  direct,  per  Georgium  divina 
providentia  Cant,  archiepiscopum  totius  An- 
glis  primat.  et  metropolitan.  Henric.  com. 
Norih&mpton  dominum  guardian.  5  portuuib 
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ct  un.  de  private  conciL  regis,  Tho.  com.  Suf- 
folk Horn,  camerar'  regiie  familis  ac  sacr*  con- 
cil.  dom.  regis  Kdwarduiu  dotnini  Wgoton  gu- 
bernator  regiae  flunilijc,  Johannein  dom.  SiaJi- 
hopc  vict'-cainerar'  ret;iaB  familix ;  cujus  war- 
rant sequitur  in  hrec  verba :  *  To  Aquila  Wykes, 

*  Keeper  of  the  Gatehouse  in  Westminster,  or 
•bis  deputy:  VVliercas  it  is  thought  meet  that 

*  Miles  Uayner  and  Richard  Beckwiih  he  re- 

*  strained  of  their  liherty,  and  committed  to  the 
'prison  of  the  Gatehouse ;  The^e  shall  be  to 

*  will  and  require  you  to  receive  the  persons  ot 
'  the  said  RayneV  and  lieckwith  mto  your 
'  charge  and,  safe  keepm^x  in  that  prison,  there 

*  to  remain  until  you  shall  have  further  order  | 

*  from  UH  in  that  behalf,  for  which  tins  shall  be  ' 

*  your  warrant.     Dated  at  Whitehall  tlie  10th 

*  of  Julyj  1613.* — Et  postcai&toeodem  lermino. 

De  Ter.  Mich.   an.  14  Jac.  per  cent  ejusd. 

Rot.  147. 
Thomas  Mounson  miles  per  Georgium  Morft 
Incum  tenent'  Turris  dom.  r^i«j  London'  vir- 
ttrte  brevis  dom.  regis  de  Habeas  Corpus  ad 
subjiciend.  &c.  ei  inde  direct,  coram  domino 
rege  apud  West.  duct,  cum  causa,  viz.  quod 
mnte  adventum  brevis  predict.  Thomas  sibi 
eommisbus  fuit  per  warrant,  advers.  dominis  de 
privato  concilio  regis  sibi  direct.  &c.  Qui  cora- 
inittitur  Marr.  &c.  et  super  hoc  traditur  in  ball* 
prout  pater  per  scrivect.  iin.  istius  terniiui. 


De  Ter,  Mich.  7  H.  7.  et  per  cont.  ejusdem 

Rot.  6. 
Tho.  Bru^^  junior,  nuper  de  Yanington  in 
com*  Hertford  gen',  Johannes  Rawleus  nuper 
de  Lemster  in  com*  pred*  yeoman,  Rob.  Sher- 
man nuper  de  Lcm&ter  in  com.  predict.  Waller 
Thomas  nuper  de  eadein  in  com.  predict,  ho- 
sier, Tho.  Ballard  nuper  de  eadeni  in  codem 
com.  smith,  Cadwallndt  r  ap  John  Duy  «\uper 
de  Kerry  in  Marchia  W'alliaj  in  com.  Salop  ad- 
Jacen.  gen.  Reginald  ap  Breinwluim,  alias  Sher- 
man, nnper  de  L^nister  in  com.  Hereford  Sher- 
man, ct  Thomas  Turner  nuper  de  Kingsland  in 
com.  Hereford  courser,  sunt  in  custod.  Marr. 
ad  mandatum  dom.  regis,  &c.  nc  pro  aliis  certis 
de  CQUsis  prout  patet  alibi  de  record,  ike  per 
record,  istins  ter.  postea  isto  termin.  dominus. 
relaxavit  mandatum  suum  et  prosecut.  predict, 
comparuerint  per  attorn.  &c.  Et  quod  utlug. 
versus  prefat.  Thoninm  Bni^g  levoratur  isto 
termino  et  pred.ct.  Joi»annes  Rawleus  pro  felon, 
et  mardro  predict,  traditur  in  ball*  prout  patet 
alibi,  i&c.  id«o  hie  Marr.  de  ejus  curpore  per 
cur.  exonenuur,  &c. 

Ter.  Hillar.  7   II.  7.  et  per  cont.  ejusdem 

Rot.  10. 
W.  Bartholomew,  Jr>hannes  Bartholomew, 
WillieUnus  Chace,  Uenr.  Carr,  Tho.  Rotesley, 
Tho.  Street,  R<jbertu$  Feldone,  et  Hen.  Baucks 
sunt  in  custod.  Marr.  ad  cust.  mandat.  dom. 
re^is,  &c.  per  record,  istius  termin.  ac  predict. 
Willielmus  Chace  pro  pace  Randulpho  Josselen 
inreniend.  &c.  Pasche  sequen.  per  postea  ter- 
min. sequen.  dictus  dominus  rex  mandatum 
(uum  predict,  quoad  Willielmus  Chace  relax- 
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avit  per  regis  attomat.  et  pro  pace  et  pro  feloo. 
et  murdro  traditur  in  ball. 

De  Ter.  Pas.  7  H.  7.  et  per  cont.  Rot.  ejus- 
dem 18. 
Johannes  Beotuond  de  Wednesbury  in  com' 
Staff,  ar'  est*  in  custod.  Miir*  ad  mandatum 
dom.  regis.  &c.  per  record,  istius  ter*  pobtta 
scilicet  Trin'  7  Hen.  7.  sequen'  predict.  Johan- 
nes Beomoud  de  mandato  predict,  exoncraius 
exi>tit  ideo  Mar'  de  eo  per  eandem  cur*  exouc- 
rat  us  exist. 

De  Ter.  Mich,  anno  12  II.  7,  Rot.  8. 
Thomas  Ye  we  de  villa  de  Staff,  in  com* 
StaiVord  yeoman,  per  Johauoem  Shawe  ct  Ui- 
carduni  Haddon  vie*  London  virtutc  Lrevis 
dom.  regis  de  Habeas  Corpus^  ad  sect,  ipsius 
re';is  cis  inde  direct,  coram  rege  duct,  cum 
causa  quod  idem  Thomas  Yewe  attachinius 
fuit  per  Ricardum  Whittington  Serjeant  ^pud 
Baynard's  Castle  civiUitis  predict,  et  prisona 
dicti  dom.  regis  infra  eandem  civitateni  salvo 
custodiend.  causa  pro  suspicioue  felon,  apsd 
Coveatrie  in  com.'  War*  perpetrat.  ad  sugi^es- 
tionem  Williehni  King  innhoider,  tic  insiiper 
idem  Tho.  Yewe  detiuelur  In  prisona  predict, 
virtute  cujusdem  akerius  querel.  versus  jpsuni 
ad  sectam  Johannes  Freeman  serjeant  de  ea 
quod  inveniat.  ei  insufHciend.  secur.  pacis  in- 
dicia cur.  coram  Johanne  Waiger  nuper  vie. 
Ac  ulterius  idem  Tho.  Yewe  detent,  est  in  dicta 
prisona  pro  23/.  debit,  et  Iff.  8d,  dampnii  et 
custag.  quos  Robertas  Corbet  mercer,  ex  gos;- 
nitione  ipsius  defend,  versus  euift  recuperavit  in 
eadem  cur.  coraui  eodem  Johanne  Waiger 
nuper  vie.  Ac  etinm  idem  Tho.  detinetur  iu 
di(  ta  prisona  ad  mandatum  domini  regis,  per 
Johunnem  Shawe,  alderman,  civitatis  London, 
qui  committilur  Marr.  &c.  postea  scilicet  ter. 
Sanct.  Trin.  ,anno  19  regis  H.  7,  predict.  Jo- 
hannes Freeman  relaxavit  secur.  pacis  versus 
cundem  Tho.  Yewe  dictusq;  Robertus  Corbet 
cognovit  se  fore  satisfact.  de  debico  et  dampuis 
predict.  Ac  Jacobus  Hubberd  attomat.  gene- 
ral, dom.  regis  relaxavit  mandaium  dom.  rec^N 
ac  pro  suspicione  felouise  predict,  traditur  ia 
ball.  Symon  Little  de  London  t  ay  lor,  et  Jo- 
hanni  Ashe  de  London  skinner,  usque  octabi* 
Mirli.  ubicunq;  &c.  Ad  qui  diem  coroperuit 
et  Robertus  Thrograorton  miles  unus  custod. 
pacis  predict,  com'  Warr*  rtlorn'  quod  null, 
indictument.  de  ahquibus  felon'  sive  transgress* 
versus  prefat.  Tho.  Yewe  coram  eo  el  sociis  ad 
presens  residet.  ct  ulter.  virtute  brevis  dom. 
regis  sibi  et  sociis  suis  direct,  per  sacrament. 
IS  probor.  et  legal,  hominum  de  villa  de  Co- 
ventry predict,  de  gesiu  et  fama  predict.  Thome 
diligenter  inquisitionem  feceruni,  et  nihil  de  eo 
preter  Bonum  coram  eo  et  sociis  suis  estcpm- 
pertum  sed  de  bono  gestu  et  liuna,  ideo  con- 
cess,  est  quod  predict.  Tho.  eat  inde  sine  die. 


Ter.  Ilillar.  auno  9  H.  7,  et  per  cont.  ejusdem 

Rot.  14.  ,    . 

Humfridus  Brocbe  nuper  de  Canterbnp.  »n 
Cantabr.  scholar,  per  Robertum  WiUougliHic 
dom'  Brook  mil  seneschall.  hospitii  dom.  rtg»», 
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ac  Jofaannem  Di^bie  mil.  Man*'  cur*  Marr' 
hospitii  predict'  virtu te  cujusdeDi  brevis  dam. 
n-t^is  de  Habeas  Corpus  ad  sectam  ipsius  regis 
ad  Hanii.  rect'^  tec.  ad  sect,  partis  iiclag.  cis 
iudc  direct,  coram  rege  duct,  cum  causa  viz. 
quod  idem  Uurofridus  commi^sus  luit  Gaul. 
Marr*  faospiiii  doQi.  regis  et  hac  de  causa  et 
Don  alia  idem  iiumtridus  in  prisona  pred.  de- 
(inetur,  qui  committitur  Marr'  &c.  postca  Pas. 
st^]ucQ'  rex  relinquit  mandatum  suum  capital. 
justiciar*  per  Tho.  Lovett  mil.  osten*  et  pro 
mlag.  pred.  traditur  in  ball,  prout  patet  alibi. 

De  Ter*  Set.  Trinit*  anno  39  El.  et  per  cent. 
Rot.  ejusdem  1 13. 
Lawrence  Broome  per  Hugonem  PArlour 
cw!tod.  pr^sone  domine  reginc  de  la  Gatehouse, 
^niiie  brens  domine  regiue  de  Habeas  Corpus 
ad  subjiciend.  &c.  ci  inde  direct,  et  coram  do- 
mina  rq^ina  apud  Westminst*  duct,  cum  causa 
m.  qaod  predict.  Lawrence  Broome  in  arcta 
cii»tod.  sua  remanset  per  mandatum  duoruni 
decoflcilio  dicte  domine  regine  pro  certis  caubis 
ftK  movent*  qoi  committitur  Mnrr*  et  postea 
i^te  eodem  cermino  traditur  in  ball,  prout  pa- 
tet, &c 

Per  Scrivect.  Fin.  Ter*  Set*  Trin.  anno  39  El. 

Regine. 

Lanrrence  Broome  de  Parva  Bmddow  in.com. 
pred.  husband,  traditur  in  ball*  ad  Aubjiciend. 
&c.  ad  mandat.  prirat.  concil.  -domine  regine 
super  Habeas  Corpus. — Versus  Rando.  Mayfdl 
de  Hatfield  Beverell  in  com*  pred*  gener.  ; 
versos  Henrico  OduU  de  eadem  gen.;  versus 
Will.  Eckasden  de  Westminst*  bricklayer ;  ver- 
wsilic.  Morgan  de  Westminst*  labourer; — 
Vterq;  sub  pena  40/.  et  princeps  sub  pena 
100  marcaniin. — Pro  suspicione  proditionis 
cuoi  Johanne  Sinitb  mil. 

De  Ter*  Set' Michael  is  anno  4  El,  et  per  cont. 
Rot.  ejusdem  37. 

Tho.  Wenden  per  Hugonem  Parlour  gen* 
«>st<»d.  prisone  domine  regine  de  le  Gatehouse, 
Tirtute  brevis  domine  regine  de  Habeas  Corpus 
ad  sabjiciend.  &c.  ei  inde  direct*  et  coram  do- 
iB'na  regina  apud  Westm'  duct,  cum  causa, 
^a.  quod  18  die  Junii,  anno  regni  domine  El. 
nanc  regine  Anglie  38.  coipus,  &c.  infra  nomi- 
"at.  Tho'  Wenden  extra  cur*  eju<;dcm  domine 
'ffsiine  coram  ipsa  domina  retina  privati  con- 
cilii  dom.  regis  emus  tenor  sequitur  in  base 
^erba,  scilicet ;  *  These  are  to  will  and  require 

*  Tou  to  receive  into  yonr  chaise  and  custody, 
'the  person  of  John  Brocket,  knight,  and  him 

*  to  retain  in  safe  keeping  under  your  charge 
witil  yoo  shall  have  further  order  for  his  in- 

*  iargement;  whose  commitment  being  for  some 

*  special  matter  concerning  the  service  of  our 
sovereign  lord  the  king,  you  may  not  fail  to 
fegard  this  warrant  accordingly.     From  the 

I  kiiu^^s  palace  at  Whitehall,  the  last  of  Morcb, 
1605/  Eaq;  fuit  causa  detentionis  pred. 
Mannis  in  prir^ona  pred.  qui  committitor 
Marr,  &c.  et  postea  traditur  in  ball*  prout  pa- 
l£^  &c. 


Ter.  Mich,  anno  12  J;ic.  Hegis,  Rot.  119. 

Milo  Reyner  per.  Aquilam  Wykes  custod. 
prisone  de  le  Gatehouse,  virtute  brevis  dom. 
regis  de  Habeas  Corpus  ud  bubjiciend.  &c.  co- 
raui  domino  rcge  duct,  cum  causa  viz.  quod 
ante  advent,  brevis  pred.  scilt.  10  Juiii  anno 
dom.  1613.  pred.  Milo  lleyncr  commijjsus. fuit 
prisons  pred*  et  hue  usq;  detent,  virtute  warr* 
cujusdeni  fact,  et  direct,  per  Georgiimi  archi- 
cpiscopum  Cant.  Henr.  com.  Northampton. 
Tho.  com,  SiilTulk,  Williclm.  dom.  Knollcs, 
Edwardum  dom.  Wooion,  ot  Edwardum  doiu. 
Stanhope,  cujus  warranti  tenor  sequitur  in 
h«c  verba :  '  To  Aqnila  Wykes,  keeper 
'  of  the  Gatehouse  in  Westminster,  or  his 
'  deputy :   Wljcreas   it  is  tliought  meet  4;lmt 

*  Miles  Keyner  and  Richard  Beckwith  be  re- 
^  strained  of  their  liberty,  mid  committed  to  the 
«  prison  of  the  Gatehouse:  These  shall  be  to 

*  will  and  require  you,  to  receive  the  persons 

*  of  Reyner  andBeckwitli  into  your  charge  and 
'  keeping,  until  you  shall  have  further  order 
'  from  us  in  that  behalf,  for  which  this&liall  be 
'  your  sutficicnt  warrant,  dated  at  Whitehall, 

*  the  10th  of  July,  1615.'  Kt  haec  est  cau^a 
detentionis  sue  in  prisona  pred.  qui  committitur 
Marr'  &c.  et  postea  isto  eodeiu  tet*  traditur  in 
ball*  prout  pu'iet,  &c. 

Ter.  Hill,  5  H.  7,  et  per  cont.  ejusdem  Rot.  18, 

Ric*us  Everard  nuper  de  Colchester  in  com, 
Essex  clericus,  et  Robertas  Wight  nuper  de 
Norwico  smith,  per  Roberrum  Willon«hbie. 
mil.  dom.  de  Brooke,  scneschail'  ho?pitii  dom. 
regis,  et  Johantiem  Turbervdle  mil'  Marr'  hos-. 
pitii  pred..  virtute  bre.  de  Habeas  Corpus  ad 
sectam  ipsius  regis  pro  quibubdam  protliiioni- 
bus,  et  felon*  unde  indicto  com.  Eb^cx  indictat 
sunteis  inde  direct,  coram  d')inino  rt^e  duct;, 
cum  causa,  vi?.  quod  iidem  Ricardus  Everard 
ct  Robertus  Wight  coromiss.  fuer*  custod.  Mjur. 
pred.  per  mandat.  dom.  regis,  qui  committitur 
Marr.  &c. 

Ter.  Hill.  8  H.  7,ct  per  cont.  ejusdem  Rot.  14. 

Roger  Cherrie  nuper  de  Nova  Winds(jr  ia 
com*  pred.  yeoman,  alias  diet.  Rogenis  Stear- 
ries  nuper  de  eadem  in  eodem  com*  yeom.  per 
Johan.  Baker,  majorem  villa  dom.  regis  do 
Nova  Windsor  in  com.  pred.  viitute  hrevig 
dom.  regb  de  Habeas  Corpus  nd  si  ct.  ipsiu« 
regis  pro  quibusdnm  feUmiis  ct  trans^r.  unde  in 
com.  Midd.  indictatus  est  sibi  inde  direct,  co- 
ram domino  rege  duct,  cum  causa,  viz.  quod 
idem  Roger*  commi.'^sus  fnit  gaol.  dom.  regis 
infra  villa  pred.  per  inandut.  dom.  regis  qui 
committitur  Marr.  &c. 

Ter.  Hill.  9  H.  T,  et  per  cont.  ejtisdem  Rot.  14, 

Christophorus  Burton  nuper  de  Rochester  in 
com'  Caiitii  hackneynian,  per  R(»ber!ani  Wil-, 
loughbie  dom.  Brooke,  mil'  senescliair  hospitii 
dom.  re^is,  et  Johanncm  Digbie  mil*  Marr. 
cur.  Marr.  hospitii  pred.  per  mandatum  dom. 
regis.  Et  haee  est  causa  et  non  alia^  qui  com- 
mittitur Marr.  &c. 


* 
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Ter.  Pas.  aono  19  H.  7,  et  per  coiit.  ejusdem 

Rot.  23. 
Georgius  Ui*se\vicke  de  London,  mercer,  per 
Olivervm  Wood  locum  tenen.  prisone  doui.  re- 
gis de  le  Fleet,  virtute  brevis  dom.  rc^is  He 
conservand.  diem,  &c.  ei  iuHe  direct,  coram 
rcge  duct,  cum  causa,  viz.  quod  idem  Georgius, 
J8  Maii,  anno  19,  regis  ^commissus  fuJt  prisone 
de  le  Fleet,  per  mandatum  ipsius  dom.  regis 
isAvo  custodieiid.  syb  pcna  iOt.  qui  committitur 
Marr.  &c. 

Ter.  Trin.  aiiDO  8  U.  8,  per  coot,  ejusdem 

Rot.  23. 
Edwnrdus  Page  nuper  de  London,  gent,  per 
Geoi^kun  com.  Salopiae  seAescball.  hospitii 
dom.  regis  etHenricam  Sbambume  Marr.  cur. 
Idar.  hospitii  pred.  virtute  brevis  dom.  regis  de 
Habeas  Corpus,  ad  sect,  ipsius  regis  ad  coo- 
fiervand.  diem,  &c.  cis  inde  direct,  et  coram 
rege  duct,  cum  causa,  viz.  quod  idem  Edwardus 
captus  et  deteotus  iu  prisoaa  regis  Murr.  pred. 
per  mandatum  dom.  regis  ibidem  salvo  custo- 
diend.  &c.  qui  committitur  Marr.  hospitii  dom. 
r£gis. 

Ter.  Mich,  anno  8  Jac.  et  per  cont.  ejusdem 

Rot.  99. 
Tho.  Cffisar  per  Tho.  Vavasour  mir  Alar, 
hospitii  dom.  regis  et  Marr.  ejusdem  hospitii 
dom.  regis,  virtute  brevis  doinini  regis  de  Ha- 
beas Corpus  ad  subjiciend.  &c.  ci  inde  direct, 
et  coram  rege  apud  Westminst.  duct,  cum 
causa,  viz.  quod  ante  adventum  brevis  pred. 
scil.  18  Julii  anno  regni  dicti  dom.  regis  nunc 
Anglke,  &c.  7.  Tho  Cxsar,  in  brevi  fuit  pred. 
oominat.  captusapud  Whitehall  in  com'  Middl. 
per  speciale  mandatum  dom.  regis  ac  per  eun- 
dem  regem  adtunc  et  ibidem  commiss.  fuit 
prison.  Marr.  ibidem  salvo  custodiend.  quousq; 
&c.  £t  ea  fuit  causa  captionis  et  detcnlionis 
ejusdem  Tho.  Caasar,  qui  committitur  prisons 
Marr.  pred. 

'  Ter.  Sancti  Mich.  8  Jac.  Regis. 

Nisi  pred.  seneschal!,  et  Marr.  hospitii  dom. 
regis  sufficienter  return'  bre.  de  Habeas  Corpus, 
Tho.  ^Csesar  die  Mercur.  per  quindeii.  Siinct. 
Martini  defendens  exunerabitur. 

Ter.  Hill.  12  Jac  Rot.  153. 
Jacobus  Deniaistres,  Edwardus  Emerson, 
Georgius  Bronkcshall  et  W.  Steplu-us,  per 
Tho.  Vavasour  mil'  Marr.  Marr.  hospitii  re^i^ 
virtute  bre.  dom,  regis  de  Habeas  Corpus  ad 
subjiciend.  &c.  ei  inde  direct,  coram  domino 
rcge  apud  Westminst.  duct,  cum  causn,  viz. 
quod  ante  adventum  brevis  pred.  scilt.  22  Ja- 
nuar.  anno  regis  Jacobi  Anglis^  &c.  12,  et 
Scot.  4,  pred.  Jacobus  Demaistres,  Edwardus 
Emerson,  Georgius  Brookeshall,  et  W.  Ste- 
phens in  brevi  hoic  sicheJur  annex,  nominat. 
commiss.  fuer'  gaol'  Marr.  hospitii  dom.  regi^,' 
pro  causis  ipsum  regem  et  seryic'  suum  tungen. 
et  concernen.  Et  hxc  et^t  causa  captitinis 
pred.  Jacpbi,  Edwardi,  Geori^ii  et  Wilhelnii,  et 
postea  immedittt^  remittitur  praefat.  Mitrr.  hos- 
pitii pred. 


Ter.  Hill.  19  Jac.  Regis. 

Samuel  Saltoustali  miles  per  Johannem  Wil- 
kinson arm'*  guard,  de  le  Fleet,  virtute  brevis 
dom.  regis  de  Habeas  Corpus  ad  subjiciend. 
&c.  ei  inde  direct,  ct  coram  domino  rege  apud 
Westminst.  duct,  cum  causa,  viz.  quod  pred. 
Samuel  commiss.  fuit  prisonae  pred.  11  Martii. 
1608,  per  warrant,  a  dominis  de  privato  cunci- 
lio  dom.  regis  et  quod  detentus  fuit  etiam  idem 
Samuel  in  prisona  pred.  virtute  cujusdem  ordi- 
nis  in  cur.  Can'  dom.  regis  fact,  eujus  ordinis 
tenor  patet  per  rot.  record,  istius  termini  ad 
quem  diem    pred.  Samuel  remittitur  prisonse 
pred.     Et  secundus  dies  proK.  ter'  datus  esc 
guardian,  prisoase  pred.  ad  emendand.  return, 
suum   sutlicien.   super  pred.  bre.  de  Habeas 
Corpus,  et  quod  tunc  intulerit  hie  in  cur'  corpus 
pred.  Samuel  Saltonstail  mil'.    Ad  quem  qui- 
dem  diem  prefat.  guardian,  prisons  pred.  super 
pred.   bre.  de   Habeas  Corpus  return,  quod 
pred.  Samuel  commissus  fuit  prisone  pred.  11 
die  Martii,  1608,  per  warrant,  a  dom.  de  pri- 
vat'  concil.  dicti  dom.  regis  apud  Whitehall 
tunc  seden.  ct  quod  postea  11  die  Febr.  1610, 
commiss.  fuit  extra  cur.  Caoc.  dom.  regis  apud 
Westminst.   pro   contemptu  suo   eidem   cur. 
illat.     £t  quod  detent,  fmt  etiam  idem  Samuel 
in  prisona  pred.  per  mandat.  dom.  cancellar* 
Anglise  super  quo  pred.  Samuel  iterum  remitti- 
tur prisonae  pred.  et  ulterius  dies  dat.  est  pre* 
fat.  g«ardiai).  ad  emendand.  reborn,  sumn  super 
Habeas  Corpus  ver.  defeud.  prout  stare  vuluit 
usq;  diem  Jovis  prox'  Mens.  Pascli.     £t  tunc 
ad  imbend.  corpus,  &c.      Ad  quam  diem  pre- 
fat. guardian,  intulit  corpus  hie  iu  cur'  et  re- 
turn* super  Habeas  Corpus  quod  pred.  Samuel 
commiss.    fait   prisons  pred.   11   die   Martii, 
1608,  virtute  cujusdem  warranti  a  dominis  de 
privato   concil'  dom.  regis  tunc  seden.   ap««l 
Wiiitehall,  et  quod  eiiaoi  idem  Sam.  commiss. 
fuit  prisons  11  Febr.  anno  regis  Jac.  8,  per 
cur.  Cane.  dom.  regis  apud  Westminst.  'tunc 
existen.  pro  quadam  contempt,  per  eundfin 
Samuel  eidem  cur.  illat.  et  perpeirat*  proinde 
salvo  custodiend.  qui  remittitMr  prisons  pred. 

Ter.  Tr.  anno  13  Jac.  &  per  cont.  ejusdeot 

Rot.  ir. 

Saomel  Saltonstail  miles  per  Johannem  Wil* 
kinsoo  guardian,  prisones  de  le  Fleet,  virtute 
brevis  dom.  regis  de  Habeas  Corpus  ad  aabji* 
ciend.  ct  recipieud.  &c.  ei  inde  direct,  et  eoram 
domino  rege  apud  Westrain>t.  duct.- cum  causa, 
viz.  quod  pred.  Samuel  Salt<*DStail  commissus 
fuit  prisonae  pred.  19  die  Martii  aono  regis 
Jacob.  AiTgiiae,  &c.  s^sto,  virtute  cuiusdam 
warrant,  a  dominis  de  privat.  coacilio  dom. 
regis  tunc  seden.  apud  Whiiebull  commissus 
fuit  etiam  idem  Samuel  Saltonstail  mile!»  pri- 
sons pred.  13  die  Febr.  anno  1610.  et  shuo 
reg.  Jac.  Anghs,  &c.  8.  per  con^iderat.  cur. 
Cancel!'  dicti  doai.  regis  apud  Westamisr.  pro 
contempt,  eidem  cur.  adtunc  per  pred.  Samuel 
illat.  ibidem  proind.  salvo  custodiend.  Et  h«c 
suut  causs  captionis  et  deteutionis  pred.  Sam. 
baltonstall  mil.  in  prisons  pred.  cujus  ian0ti 
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corpus  ad'  dieo  et  locon  iufm  oontent.  parat. 
iabto  prout  jnibi  precipitur. 

True  Copies  rf  the  Records  not  printed,  which 
were  uted  by  $ir  Edward  Lit  tit  ton. 

loter  Record.  Domini  Regis  Carol!  iu  Thesaur. 
RecepL  .Scact^rii  sui  sub  cu&todia  Thesaurar. 
et  Camenir.  ibidem  remanent,  viz.  PI.  coram 
ipso  Domino  R^gt,  et  Concilio  suo^ad  Par* 
liamentom  tuiun  post  Pasch.  apud  London 
io  Maner*  Arcb-£piscopi  £bor\  anoo  Regni 
X)omint  Regis  Ed.  3.  SI.  Inter  alia  aic  coo- 
tinetur  ut  sequitur^  Rot.  2.  indorso. 

Stephanas  Rabas  vicecomes  Leic.  et  Warw. 
coram  ipso  domiat^  rej^e  et  ^us  concilio  arena- 
tus  et  ad  jnationem  positus  de  Iioc  quod  cuta  J. 
B.  £.  U.  &  W.  H.  nuper  balHv'  ipsius  vice- 
comitis  per  dom.  regem  fuisseut  assign'  ad 
gaolas  domini  regis  deliberaiid.  eidein  vie' 
qaeodam  W.  P.  per  quendam  appellaiorem 
ante  adventum  eorum  justiciarioram  ibidem  ap- 
peiiat.  et  capt.  viverue  ipso  appeliatore  usque 
diem  deliberationis  coram  eis  fact,  demiss.  per 
picTiam  coutra  formara  statuti,  &c.  £t  etiam 
queadam  li.  de  C.  qui  de  morte  bomiais  judi- 
catus  fuity  et  per  eundem  vicecomit'  captuf, 
idem  R.  sine  Ferris  cenun  eisdem  justiciar'  ad 
deliberationem  prsd'  produtit  contra  consuetu- 
dioem  regni,  et  similiter  q«eudam  Wallerum 
filicuD  Walteri  ie  Persune  qui  per  prvceptum 
coiaitb  Warwici  captus  fait,  dimisitper  pleviam 
contra  vocem  et  preceptum  domini  regis  ;  cuni 
idem  dominus  rex  per  iiteras  snas  sub  private 
tigillo  iao  eidem  vicecomit.  precipiet  quod  nuili 
ptr  preceptum  pred.  com.  Warwici  capt.  ali- 
q»am  gratiam  vel  favorem  fac.  &c.  Et  super 
hoc  prefat.  J.  B.  qui  presens  est,  et  qui  fuit  pri- 
mus justiciar,  pred  premiss,  recordaturet  pred. 
vicecomes  elicit  quoad  pred.  W.  P.  ipve  nun- 
fjuam  a  tempore  captionis  ipsius  W.  per  pred. 
appellutorein  demiss.  fuit  per  pleviam  aliquam 
ante  advent,  pred.  justiciar.  Imo  dicitquodper 
diraid.  anni  ante  advent  urn  eoriun  jusiiciar. 
captus  fuit.  Et  quoad  pred.  B.  bene  cognos- 
cit  quod  ipse  dimisit  eum  per  pleviam,  et  boc 
bene  facere  potuit  ratione  ac  autboritate  officii 
sui,  eo  quod  captus  fuit  pro  quadam  simplici 
transf;ressipne,  et  non  pro  aliqua  felonia,  pro 
<]tta  replegiari  non  potuit.  Et  quoad  3.  viz.  W. 
illium  Persone  bene  cognoscit  quod  ipse  captus 
fuit  per  preceptum  pred.  com.  Warwici  el  quod 
dmusit  eum  per  pleviam.  8ed  dicit  quod  hoc 
lecit  ad  rogatuiu  quorundam  de  bospitio  et 
curia  dom.  regis,  qui  eum  special  iter  inde  roga- 
verint  per  litems  suas.  Et  super  boc  idem  vice- 
corn,  quesivit  per  dom.  regem  quis  eum  rogavit, 
tt  Iiteras  suas  ei  direxit,  et  ubi  literae  illai  sunt, 
dicit  (}uod  WaUerus  de  Laugton  eum  per  Iiteras 
soa)  inde  rogavii,  sed  dicit  quod  literae  illas  sunt 
in  part^bus  suis  Leic.  Et  super  boc  ideiit  vice- 
comes profcrt  bre.  dom.  regis  de  privato'sigillo 
eidem  vie.  direct,  quod  te^tatur  quod  dominus 
r«x  eidem  vie.  precipit,  quod  omnes  illos  trans. 
coDtra  pacem  et  de  quibus  comes  Warwici  ei 
>rire  fecit,  caperet,  et  salvo  custodir.  absque 
^«o  gratia  eb  &ciaula.    Et  quia  pred.  justi- 


ciar* expresse  recordat.  quod  ip&i  et  socii  sui  per 
bonam  et  legalem  inquibitionem  de  fnilitiims  ec 
aJiib  communibus  coram  eis  fact,  iuvenerunt 
quod  pred.  W.  de  Petting  dimissus  fuit  per  pW* 
viam  per  matrnum  tempus  ante  adventum  eo» 
ruudem  ju^iic.  usq;  adveiiium  eorundem  et  per 
vie.  pred.  Kt  etiaui  quia  pred.  vie.  cognoscit 
quod  pred.  R.  dimissus  fuit  per  pleviam  per  ip- 
sum  vie.  et  boc  die.  quoil  bene  facere  potuit,  eo 
quod  captus  t'uit  pro  levi  traus^re:»tL0o.  et  per 
record.  ejuMlem  justiciar,  conipert.  est  quod 
captus  fuit  pro  morte  bominis  quod  est  contrar. 
diet.  pred.  vicecom.  et  similiter  quod  idem  vice« 
com.  cognovit,' quod  reccpit  literam  dom.  regis 
per  quam  rex  ei  precepit,  quod  nullam  gratiam 
fecerit  iJlis  qui  capt.  fuer.  per  precept,  pred. 
com.  ct  idem  vicecomes  contra  preceptum  ilJud 
dimisit  pred.  Willielmum  filium  Walteri  per 
pleviam  qui  captus  fuit  per  preceptum  pred. 
comitis  pruut  idem  vicecomes  fatetur.  Et  sic 
tam  ratione  ipbius  transgr.  quam  aliarum  pred. 
incidit  in  penam  stat.  cons,  est  qtiod  pred. 
vicecomes  commit tatur  prisons  jaxta  forraaoi 
statuti,  6ic. 

Ex  Rot.  Parliamenti  de  anno  S5  Regis  Ed.  3. 

Numero  9. 
Primerement  que  le  Grand  Cbartre,  et  le 
Cbartre  de  Forest,  et  les  autres  statuts  fait  en 
son  temps  et  de  ses  progeuitors  per  profits  de 
lui,  et  de  la  commenaity  soient  bien  et  ferment 
gardes,  et  mise  en  due  execution  sauns  distur- 
bance mettre  ou  arrest  faire  le  centre  per  spe- 
cial mandement,  oa  en  autre  manere.  Ntistre 
seignior  le  roy  per  assent  prelates,  duke^, 
comites,  barons,  et  la  commeiiaitie  ad  ordeiiie 
et  estabili  que  les  dits  chart  res  et  statuts  soient 
ten  us  et  mise  en  execution  selon  le  dit  Petition.' 

Stat.  36  Ed.  3.  Numb.  2«. 

Item,  comme  il  soit  contenus  -  en  le  Grand 
Ctiartre  et  auires  statuts  aue  nul  home  sera 
prise  ne  imprison  per  speciiu  loandeneat  sauns 
indictment,  on  autre  proces  a  faire  per  le  ley 
et  soient  foits  ad  estre,  et  uncore  est  que  ple- 
sures  ^ents  sont  empesches  prise,  et  iaprisoii 
sauns  indictemeot  ou  autre  procis  fait  per  le 
ley  sur  eux,  cibien  del  chose  f^it  bors  de  ie 
forest  le  roy,  come  per  autre  cause  que  plese  a 
nostre  dit  sf.  command,  et  deliv.  ceux  que  sont 
auxi  pri'-e  per  tie!  special  nmrtdement  contra 
le  forme  de  chartres  et  statuts  arant  dits. 

Item,  plest  ou  roy  et  si  nul  de  tent  greine 
vingne,  ct  fait  le  plaint  et  droit  scrra  lait  a  luy. 

Parliament,  anno  42  Ed.  3.  Numero  12. 

Item,  pur  ceo  que  plusours  de  vostre  come 
sont  amerce  et  disturbes  per  faulx  accusors 
qtieHx  sont  lour  accusemcnts  plus  par  ilour 
vengeances  et  singulers  profits  que  pur  le  profit 
de  roy  ou  de  son  people,  et  les  accuses  per  eyx 
ascuns  ont  est  pris  et  as^cuns  sont  faire  vcn.  de 
le  conceil  roy  per  brief  ou  autre  mnndementde 
roy  sub  graiide  pain  encoulitre  la  ley,  Plese  a 
nostre  sr.  le  roy  ct  son  conceil  pur  droit  ^ou- 
vernment  de  son  peuple  ordeign  que  si  desire 
ascun  accusors  purpose  astun  matirepar  profit 
du  roy  que  cele  matire  loit  nander  aaesjuatioit 
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del*  on  Imnke  ou  del'  autre,  ou  d'assises  deut 
•nquere  et  teriniDere  selonque  la  ley,  et  si  le 
touche  la  onsour  ou  partie  eic  sa  sont  a  la  come 
.ley,  et  que  null  home  soit  mis  a  respoudere  sans 
presentment  deut  justices,  ou  chose  de  record, 
ou  per  due  ^roces  et  briefe  original,  selon  I'aii- 
cieht  ley  de  la  terre,  et  si  rien  desire  enorant 
aoit  fait  a  I'  encontre,  soit  voide  en  ley,  et  tenu 
pur  error.  Pur  ceo  que  ceste  Article  est  Ax- 
.  tide  de  le  Grande  Chartre  le  roy  voet  que  ceo 
«oit  fait  come  la  Petition  demande. 

£x  Rot.  claus.  de  anno  Regni  Regis,  £dw/l. 
primo,  Membrano  1. 
Thomas  4e  Clere  de  Beckwith  captus  et 
detent,  in  prisona  de  Northampton  pro  trans- 
sressione  forest,  habet  literas  Rogero  de  Clif- 
ford, justiciar'  forest,  citra  Trent,  quod  ponatur 
per  ball.  Dat.  apud  Sanct.  Martin.  Magn. 
London  20  die  Octobr, 

Membrano  7. 

Stephanas  de  Lindley  capt.  «t  detent,  in  pri- 
sona pro  transgres.  per  ipsum  fact,  in  forest, 
xegis  de  Liiidley  habet  literas  regis  Galfrido  de 
Ncvill,  justiciar,  ultra  Trent,  quod  ponatur  per 
ballium. 

Membrano  8. 

Tho.  Spademan  capt.  et  detent,  in  prisona 
de  Oxon.  pro  'morte  Williclmi  Winne  unde 
rectat.  est,  nabet  literas  regis  vicec.  Oxon.  quod 
ponatur  per  ball. 

Membrano  9. 
WiUiclmus  de  Deane,  Matheus  Crust,  Roger 
de  Bedell,  W,  Halfrench,  Roberms  Wyat, 
Alexander  Hareing,  Harry  de  Shome,  Nicolas 
de  Snodilonde.Turgevius  dellertfield,  Rohertus 
de  Pole,  et  Ricardus  Galiot,  capti  et  detent,  in 
'  prisona  de  Cant,  pro  morte  Galtridi  de  Cottiller 
unde  appellati  sunt,  habent  literas  regis  vie' 
Kan.  quod  ponantur  per  ball'.  Dat.  33  Martii. 

Claus.  anno  S  £d.  1.  Membr.  IS. 
Rex  ilogero  de  CliiFord,  jtisticiar.  forest,  citra 
Trent,  mandamus  vobis  quod  si  Robertus  Un- 
win,  capt.  «t  detent,  in  prisona  nostra  de  Ayles- 
bury pro  transgres.  forest,  nostr.  invenerit  vobis 
19  probos  et  legales  homines  de  ball,  vestra 
qui  manucapiafit  eum  habere  coram  justiciar. 
uostr.  ad  placita  forest,  cum  in  partes,  &c.  ad 
Stand,  inda  rectat.  tunc  apud  Robertum  si  se- 
cundum assisam  forest,  fuer.  repieg.  per  dictos 
dnodecim,  interim  traditur  in  ball,  sicut  pred. 
est  et  habeatis  noroina  illorum  12  homioum. 
£t  hoc  bre.  &c.    Dat.  27  Fcbruar. 

Claus.  anno  2  Ed.  1.  Num.  14. 
Unwynusde  Boycot,  Galfridusde  Wickeram, 
et  Hugo  de  Stone,  detent,  in  prisona  regis  dc 
Aylesbury  pro  transgr.  venationis  habuit  bre. 
direct.  Rogero  de  CliiFord  justiciar,  forest,  quod 
si  secundum  assis.  forests  erunt  repieg.  usque 
.advent,  justiciar,  regis  ad  placita  forest,  cum  in 
partes  illas  venerint.  Dat^  apud  Coddington, 
38  die  Decembr. 

Numero  15. 
Goilbert  Conray  de  Keddington,  et  Hugo  le 
Taylor  de  Keddington  capt.  ct  detent,  in  pri- 


sona sancti  Edmundi  pro  morte  Edmundi  Bunt- 
ing unde  rectaii  sunt  habuerint  literas  regis 
vie'  jSuff.  quod  ponantur  per  ball. 

Claus.  anno  3  £d.  1.  Num.  11. 

Galfridus  de  Hairtou  (;^pius  et  detentus  in 
prisona  regis  Ebor'  pro  morte  AdeP  Gierke, 
unfde  rectatus  est  habet  literas  resis  vie'  Ebur. 
quod  ponatur  per  ball.  Dat.  apud  Westmmst. 
15  Junii. 

Numero  20. 

Robertus  Belbarbe  captus  et  detentus  in  pri* 
sona  de  Newgate  pro  morte  Thomse  Pollard, 
node  rectatus  est  habet  literas  regis  vie.  Midd. 
quod  ponatur  per  ball.    Dat.  28  Februar. 

Claus.  num.  4  Ed.  1.  Membr.  5. 

Mandatum  est  Rado  de  Sandwico  quod  si  W. 
de  Pattare,  &  Jo.  filius  ejus,  Walterus  Home, 
Walicrus  Corwen,  Hen.  rath,  et  W.  Cadegaii, 
capt.  ct  detent,  in  prisona  regis  de  S.  Bripnell 
pro  transgi.  for.  unde  rectati  sunt,  iiivenerinc 
sibi  12  probos  et  legales  hopines  de  ball,  sua, 
viz.  quihbet  eoruni  12  qui  eos  manucap'  habere 
coram  justiciar,  regis  ad  placita  forest,  cum  in  ^ 
partes  illas  venerint  ad  stand,  inde  rectat.  tunc 
ipsos  Willielm.  Johannem,  Walterum,  Walte- 
rum,  Henricum,  ct  V/illielm.  pred.  12  si  secun- 
dum assiss.  fuer.  repieg.  tradantur  in  ball'  ut 
pred.  est,  et  habeaut  ibi  nomrna  illorum  12  bo- 
minum  et  hoc  bre.  Test.  Rege  apud  ball'  locnai 
regis  29  die  Aogusti. 

Claus.  anno  4  Ed.  1.  Memb.  16. 
Henricus  filius  Hogeri  de  Kenn  de  Cotters- 
brooke  capt.  et  detent,  in  prisona  nostra  Nor- 
thampton pro  morte  Simonis  de  Charrettell, 
unde  appellatus  est,  habet  literas  regis  vie* 
Northampton  quod  ponatur  per  ballium. 

Claus.  anno  5  Ed.  1,  Menib.  1. 
Mandatum  est  Galfrid.  de  Nevil  justiciar, 
forest,  ultr.  Trent,  quod  S.  Walterus  de  le 
Greene  captus  et  detentus  in  prisona  de  Not- 
tingham prg  transgr.  for'  invenerit  sibi  12  pro- 
bos et  legales  homines  qui  eum  manucapiant, 
&c.  ad  stand'  inde  rectat.  secundum  assi^s.  for* 
regis  tunc  ibidem  Walter,  pred.  12  traditur  in 
ballium  sicut  pred.  est.    Dat.  16  Nov. 

Membrano  2. 
Thomas  de  Upvireli  ct  Juliana  uxor  ejus  capt. 
et  detent,  in  prisona  de  Wynbotesham  pro 
morte  Sfcephani  Southel,  unde  rectat.  sunt,  ha- 
bent literas  vie'  NorfF.  quod  ponantur  per  bal- 
lium.   Dat.  apord  Rothetm  28  die  Septembr. 

Clans,  anno  6  Ed.  1.  num.  2. 
Bilherus  Pcstlccaptus  et  detentus  fuit  in  pri- 
sona regis  de  Norwic.  pro  morte  Julianas  quon- 
ditm  uxor'  suaj,  unde  rectatus  est  ct  habet  lite- 
ras vie'  NorfT.  quod  ponatur  per  biJl*  Teste 
Rege  apud  Wcbtminst.  J  2  Novemb. 

Membrano  4. 
Mandatum  est  vie*  Nottingham  qnod  si  Tho. 
de  Cudart  rectat.  de  transgr.  forest,  quod  fe- 
cisse  dicebatur  in  forest,  de  Sherwood,  invene- 
rit sibi  sex  probas  et  legales  homines  de  haUiva' 
sua  qui  eum  manucap'  habere  coram  r«ge  ad 
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▼ic'  Norff.  quod  ponatur  p«r  ball\    Tcst«  regt 
apud  Shceue  22  Jan. 


mandatam  regis  ad  stand,  rect.  coram  rege  cum 

xex  iode  cum  eo  lot^oi  voluerit,  tunc  pred. 
Tito.  pr«d.  sex  hoinioib.  tradat  in  balliuiu 
juxta  manucapt.  supradicC     Dat.  15.  dii;  Dc- 

ctmbr. 

Membrano  4. 
Tho.  Barrel!  captus  Pt   detent,  in  prisona 
rp^s  Eioa.  pro  niorte  Galtrid.  Getifard  undc 
rectat.  est  habct  literas  dom.  regis  vie'  Devon. 
(|uod  ponatur  per  ball*. 

Claus.  anno  1  Ed.  2.  Membr.  1. 
Johannes  Brynn  de  RoUinwrith  capt.  et  de- 
tent in  prisona  regis  Oxon.  pro  morte  Johan* 
nis  de  Sutton^  nude  rectat.  est  habet  iiteras 
rt^s  vie.  Oxon.  quod  ponatur  per  bidl.  usque 
|jriin.  asbis.  si  ea  occasione,  &c.  Teste  Uege 
apud  Bristol,  28  Junii. 

IMembrano  2. 
W.  Spore  Capeli.  capt.  et  detent,  in  prisona 
rrris  Oxon.  pro  morte  Johannis  Spore  unde  in- 
diciaius  est,  et  habet  litcrai  regis  vie'  Devon. 
qii  d  ponatur  per  bnllium  usque  ad  prox.  assis. 
li  ea  occa^ione,  &c.  Teste  Rt-ge  apud  Windsor  ' 
S8  die  Mail. 

Numero  10. 
Gilbertus  Fairchild  cnpt.  et  detent,  in  gaole 
regis  Dorchester  pro  morse  Ilenrici  de  Lan^ton, 
unde  indiccat.  est  luibet  iiteras  quod  ponatur 
per  ballium  usque  ad  prim'  assiss.  Teste  lUge 
apud  Westininst.  28.  Febraar'. 

Claus.  anno  2  £d.  2>  Membr.  1. 
Wiilieimus  Sandie  de  Cobhain  capt.  et  de- 
tent, in  prisona  ret;is  Cant,  pro  morte  Johannis 
^c  Sprinky  Johannis  Ermonade  Duuberke,  unde 
rrctatus  est  habct  literas  regis  vie'  Kane'  quod 
pona(urpor  bull'  usque  ad  primum  assis.  si  ea 
occasione,.  &c.  Teste  Rege  apud  Cestre.  29 
Junii. 

lUdulpb.  Coryno  cnpt.  et  detentus  in  £;nolc 
rtiis  de  Lincolne  piu  uiurte  Willitlini  filriSy- 
niouis  Porter  unde  rectat.  est  et  lutlx  t  literas  re- 
ikis vie'  lincolne  quod  ponatur  per  ball'  usque 
»•!  primani  assis.  si  ea  occasione,  &c.  Te^te 
Hcge  apud  SLeene  3  diei  Junii. 

Membrano  7. 
Johannes  de  Gitlierd  capt'  et  detent,  in  pri-. 
lona  regis  Ebor*  pro  morte  Mathci  Sampson  de 
Kbor' unde  rectatus  est  habet  literas  regis  tic' 
Khor'  quod  ponatur  per  ball'  usque  ad  prim* 
nssis.    Dat.  apud  Langele  SO  die  Aprilis. 

Claus.  3  Ed.  2.  Merohr,  13. 
Adam  de  Pepper  captas  et  detent,  in  gaole 
ffgis  Eb#ir'  pro  morte  Hcnrici  ie  Symer'  de 
£<^strick  unde  rectatus  est  habet  literas  regis 
Vic'  Ebor*  quod  ponat^  per  ball'  usque  ad  pri- 
mam  assis.  Teste  Rege  apud  Westmiost.  7  die 
Febr. 

Numero  14. 

Margareta  uxor  Wiilielmi  Calbot  capta  et 

detenta  in  ^aole  regis  Norwici  pro  morte  Agnetis 

filia;  WiUielmi  Calbot,  et  Matilds  soruris  ejus- 

dem  Agnetis,  andi^rcctata  est  habet  literas  regis 


Numero  18. 
Johannes  Frcre  captus  et  detent,  in  gaole 
rcfris  Oxon.  pro  morte  Ada  de  Egeleigh  unde 
rectat.  est  habct  literas  regis  vie*  Devon,  quod 
ponatur  per  ball'.  Teste  apud  Westrainst.  8 
Decern  br. 

Claus.  anno  4.  Ed.  2,  Membr.  7. 
Robertus  Shereve  capt.  et  detent,  in  gaole 
regis  de  Colcestr.  pro  morte  Roberti  le  Moigne, 
undc  rectat.  est  liabct  literas  regis  vie'  Essex 
quod  ponatur  per  ball'  usque  ad  prim'  asais. 
Dat.  22  die  Maii. 

Numero  8. 
W.  filius  Roberti  le  Fishere  de  Sfiirborne 
capt.  et  detent,  in  gnole  regis  Ebor'  pro  niorte 
Roberti  le  Monus  de  Norton,  unde  rectatus  esfc 
habet  literas  re^is  vie.  Ebor.  quod  ponatur  per 
ball,  usque  ad  primam  asi^s.     Dat.  25  ApriL 

Claus.  anno  4  Ed.  2,  Numero  22. 
Thomas  Ellis  de  Stanford  capt.  et  detent,  itv 
prisona  regis  Lincolne  pro  morte  Michaelis  iilii 
WilJiehm  de  Fodering,  unde  rectat.  est  habet  li- 
teras regis  vie.  Lincolne  quod  ponatur  per  ball' 
usque  ad  prim,  assis.  Teste  rege  apud  novam 
WesUnonast.  8  die  Septembr. 

Sir  Edward  Coke  took  up  the  Argument,  as  to 
the  rational  part  of  tbeLaw,  and  began  vvith 
rliir5  Introduction.* 

Your  lordsbips  have  heard  seven  acts  of  par- 
liament in  point,  and  thirty-one  Precedents  sum- 
marily collected,  and  witf)  great  understanding 
delivered  ;  which  I  have  perused,  and  under- 
stand thrm  all  thQrougMy,  and  that  there  was 
not  one  of  them  against  the  Resolution  of  the 
house  of  commons.  Twelve  of  the  Precedents 
are  in  terminu  tcrminanttbitSf  a  whole  Jury  of 
Precedents,  and  nil  in  point;  and  to  my  undei^ 
standing,  they  admit  of  no  aniv\%er:  but  I  am 
persuaded  in  my  conscience,  that  a  number  of 
them  was  never  shewed  at  the  King's- bench,  be* 

*  **  The  Lord  President,  who  reported  the 
Conference  to  the  bouse,  l>egun  thus :  TheCoQ« 
ference  upon  Monday  last  with  the  lower  house^ 
was  about  the  Liberty  of  the  Subject;  to  set 
this  forth,  they  employed  four  Speakers :  the 
first  was  sir  Dudley  Diggs,  a  man  of  a  voluble 
and  eloquent  speech,  his  part  was  the  introduc- 
tion ;  the  second  was  Mr.  Littleton,  a  grave  and 
learned  lawyer;  whose  part  was  to  represent 
the  Resolution  of  the  hou>e,  and  their  grounds 
whereupon  they  went;  the  third  was  Mr.  Set- 
den,  a  great  antiquary,  and  a  pregnant  man,  his 
part  was  to  shew  the  law,'and  the  precedents  in 
point;  tiie  fourth  was  the  lord  Coke,  that  fa- 
mous reporter  of  the  law,  whose  part  was  to 
shew  the  reason  of  all  that  the  others  had  said, 
and  all  that  which  was  said  was  but  an  affirm* 
ance  of  the  common  law."  From  a  MS.  be« 
longing  to  the  late  Peter  le  Neve,  esq. ;  and 
written  at  that  time,  wherein  the  Conference  it 
related. 
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Act»  of  parliament ;  and  therefort  if  lintn  can« 
Dot  psrsaade  jou,  nothine  can.  For  the  second, 
which  are  judicial  precedents,  it  is  '  Argomen* 

*  turn  ab  authoritate/  and  '  Argumetttam  ab 
'  authoritate  valet  affirmatii^ :'  chat  b,  I  con* 
ccive,  though  it  be  no  good  argument  to  say  ne- 
gatively, the  Judges  have  given  no  opinion  in 
the  point,  ergo,  that  is  not  law ;  yet  affirma- 
tively it  concludes  well :  the  Judges  have  clearly 
delivered  their  opinions  in  the  ppint,  frgo,  it  is 
good  law ;  which  I  fortify  with  a  strong  axiooiy 

*  Neminem  oportet  sapientorom  esse  legibas/ 
as  long  as  these  laws  stand  unrepealed.  Now, 
these  two  arguments  being  so  well  pressed  to 
your  lordships  by  my  colleagues,  I  think  yoov 
iordahips  may  wonder  What  my  part  may  be;  it 
is  short,  but  sweet :  it  i»  the  reason  of  all  thosQ 
laws  and  precedents,  and  reason  must  needs  be 
welcome  to  all  men ;  for  all  men  are  not  capa- 
ble of  the  understanding  of  the  law,  but  every 
man  is  capable  of  reason.  And  those  reasons 
I  offer  to  your  lordships,  in  affirmance  of  the 
ancient  laws  and  precedents  made  for  the  li* 
berty  of  the  subject,  against  imprisonment  witli* 
out  cause  expressed,  and  shi&ll  shew  them  in 
order  and  method,  to  confirm  the  same. 

1,  Are  ipsa, 

9.  A  miuoH  ad  mftfus, 

3.  From  the  Remedies  provided. 

4.  From  the  extent  and  universality  of  th# 
same. 

-  5.  From  the  infiniteness  of  the  tiiDe. 
6.  A  fine. 


I  know  out  of  whose  quiver  two  of  them 
came,  and  that  they  were  not  known  before.  I 
am  much  transported  with  joy,  because  of  the 
hopes  to  proceed  with  good  success  in  this 
weighty  business,  your  lordships  being  so  full  of 
ju&tice^  and  the  very  theme  and  subject  doth 
promise  success,  which  was, '  Corpus  cum  causa,' 
the  freedom  of  an  Englishman,  not  to  be  im- 
prisoned without  cause  shewn ;  which  is  my  part 
to  shew^  aMl  the  reason  and  the  cause  why  it 
should  be  so.  And  I  doubt  not  but  we  shall  go 
ott  happily ;  and,  my  lords,  it  would  be  unsea- 
sonable ro  be  prolix  and  copious,  because,  *  quod 

*  intempesfuiB  injucundum.'  I  would  speak 
here  a  little  to  some  points  which  are  not  so 
tiear  and  obvious,  for  otherwise  *  perspieua  vera 

*  nonsunt  probaodn,'  and  to  gild  gold  were  idle 
and  superfluuuii ;  therefore  shall  briefly  clear  to 
your  lordships  some  doubts  made  of  the  Statute 
of  Westminster,  which  says, Sheriffs  and  otliers 
may  not  replevy  men  in  prison  for  four  causes ; 

1.  For  death  of  a  man. 

2.  Contimcindment  of  the  king. 
9.  Absolute  command  from  the  Justices. 
4.  For  matters  of  the  forest. 
I  was  once  a  Judge  of  the  Kin^s-bench,  and 

^d  wonder  how  the  Judges  of  these  times  thus 
interpret;  the  Statute.  The  Statute  only  shews 
what  Sheriffs  can  only  do,  by  way  of  replevin ; 
the  Sheriffs  Court  is  a  petty  and  base  court,  and 
iK>t  of  record,  where  the  Sheriff  is  not  the  Judge, 
but  the  Jurors,  that  is,  John  a  Noke,  and  John 
a  Stiles,  William  Roe,  and  John  Doe,  and  such 
woiahios  as  these*  Aeain,  the  Statute  saith 
there,  be  cannot  be  replevied  if  be  be  taken  for 
thed«atb-ofa  man;  and  no  marvel,  whoever 
thought  it ;   for  the  Scripture  saith,  ^  Sanguis 

*  nolisr  modo  expiari  potest  nisi  sanguine.'  But 
if  he  cannot  be  there  replevied,  at  the  KingV 
bench  he  may,  it  is  there  done  every  day.  Mr. 
Sheritf,  you  should  replevy  a  man  in  such  a  case, 
^tgOf  not  bail  him,  my  lords  the  Judges,  (non 
sequitur)  .-  What  not  Judges  bail  ?  What  not 
the  King's -bench,  the  highest  Court  of  Record 
of  ordinary  jnrisdictrott?  For  the  KingVbench 
ir  higher  than  the  Chancery .  And  this  he  proved 
by  nvraldry,  <  Additio  probat  minoritatem,' 
that  addition  proves  the  younger  brother.  Now 
tKeTe^eof  the  King's-bench  is  '  coram  dom. 
'  rege,*  without  any  addition,  but  that  of  the 
€hancery,  *  coram  dom.  rege  in  cancellnria,' 
with  that  addition  of  a  cadet,  a  young:er  brother. 
I  am  very  sorry  I  am  so  much  straitened  fbr 
want  of  time,  for  I  am  much  delighted  with 
these  things.  What,  may  not  the  Judges  med- 
dle with  any  thtnjc  in  the  Forest  ?  If  that  were 
so>  I  would  never  dwell  in  a  forest,  to  be  wholly 
umler  the  jurisdiction  of  the  wardens  and  re- 
garders.  These  glosses  and  interpretations 
lire  very  strange  to  me,  and  others  who  have 
been  Judges,  iify  lords,  all  those  Arguments 
0ifei*ed  onto  your  lordships  in  this  last  confe- 
rence, are  of'^a  doable  nature.  1 .  Acts  of  Far- 
tiement.  ^.  Judicial  Precedents.  For  tt^e 
first,  I  hoM  it  a  proper  argument  for  your  lord- 
ship*, becatnie  you;  tny  Ibrds  temporal,  and  you, 
txif  loriJs  spiritual,  gave  your  assent  unto  (hose 


The  first  general  reason  is,  d  re  ipsa,  even 
from  tlio  nature  of  imprisonment,  'exvisceri- 
bus  causae ;'  fbr  I  will  speak  nothing  but  ad 
idefitfhe  it  close  or  other  imprisonment:  and 
this  arguilient  is  threefold,  because  an  impri- 
soned man  upon  will  and  pleasure  is, 

1.  A  Bondman. 

2.  Worse  than  a  Bondman. 

3.  Not  so  much  as  a  man ;  for  '  mortuus 
'  homo  non  est  komo,'  a  prisoner  b  a  dead 
man. 

1.  No  man  cat!  be  imprisoned  upon  will  and 
pleasure  of  any,  but  he  inat  is  a  Bondman  and 
Villein,  for  that  imprisonmetit  and  bondage  are 
*  propria  quarto  modo'  to  villeins.^  Now 
'  propria  quarto  modo,'  and  the  speciesy  are 
convertible ;  whosoever  is  a  Bondman,  may 
be  imprisoned  upon  will  and  pleasure,  ana 
wliosoever  may  he  imprisoned  lipon  will  and 
pleasure  is  a  Bondman. 

2.  If  a  Freeman  of  England  might  be  impri« 
soned  at  the  will  and  pleasure  of  the  king  or 
his  commandment,  tlien  wer^  they  in  worse 
case  than  Bondmen  or  Villeins^;  for  the  lord  of 
a  villein  cannot  command  another  to  imfmsoit 
his  viUein  without  cause,  as  of  disobedieace,  or 
refusing  to  serve,  as  it  is  agreed  in  the  Year- 
books. And  here  he  said,  that  no  man  should 
reprehend  any  thing  that  he  said  out  of  the 
Books  or  Records:  he  said,  he  would  pjove  a 
freeman  iinprisonable  upon  Command  or  plea- 
sure, without  cause  expressed,  to  be  absolutdy* 

,  .».. ■■     ■  ■    * 

«  See  the  Writ  £>e  NaCiro  habeado. 
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14)  worse  case  than  a  villein ;  and  if  he  did  not 
Dtake  this  plain,  he  desired  ibeir  lordships  not 
to  believe  him  in  any  thin«;  else  :  and  then 
produced  C«»o.  Book-cases,  7  £.  3,  fol.  50,  in 
rfie  new  print,  348  old  print.  '  A  Prior  liad 
'  coiiimauded  one  to  imprison  his  Villein,  the 
'  Judges  were  ready  to  baii  him  till  the  Prior 

*  i;ave  his  reasop,  that  he  refused  to  be  bailiff 
'  q(  U\%  manor ;  and  that  satisfied  the  Judges. 

*  U  Case,  33  £d.  3,  title  Tre8p..253.  in  Faux 

*  impruoHHtent,  it  was  of  an  abbot,  who  com- 
'  maaded  ooe  to  take  and  detain  his  villein, 
'  liut  demanded  his  cause ;  he  gives  it,  because 
'  be  refused,  being  thereunto  required,  to  drive 
'  bis  catrle.'  *  -t^rgOf  Freemen  imprisoned,  with- 
'  uvc  cause  shewn,  are  in  worse  case  than-  vil- 

*  leios,  that  must  have  a  cause  shewn  them  why 

*  tViej  ve  imprisiined.' 

*  3.  A  Freeman  imprisoned  without  cause, 
'  is  so  far  from  being  a  fiondman,  that  he  is 
'  not  50  much  as  a  man,  but  is  indeed  a  dead 
'mail,  and  so  no  roan:  imprisonment  is  ac- 
'  counted  in  law  a  civil  death,  <  perdit  domum, 
'famdiam,   vicinos,  patriam/  and   is  to  live 

*  amongst  wretched  aud  wicked  men,  malefac- 
'  tors,  aod  the  like.'  And  that  death  and  im- 
}>nsoiimcut  was  the  same,  he  proved  by  an  ar- 
pmcQta^  f/^r /is,  because  they>  both  produce 
the  like  immediate  effects  ;  he  quoted  a  Book 
tor  this:  if  a  man  be  threatened  to  be  killed, 
U  may  avoid  a  FeoflTment  of  Lands,  Gifts  of 
Goods,  &c.  39  H.  1,  65,  &c.  so  it  is  if  be  be 
ilireateued  to  be  imprisoned ;  the  one  is  an 
actual,  the  other  is  a  civil  death.  And  this  is 
the  first  general  argument,  drawn  ^  re  ipta, 
tfom  the  Nature  of  Imprisonment,  to  which 
'  res  ipsa  oonsiliam  dedit/ 

The  second  general  Reason  he  took  also 
from  his  Books  ;  for  be  said  he  had  no  law, but 
what  by  great  pains  and  industry  he  ieanit  at 
his  book ;  for  at  ten  years  of  age,  he  had  no 
more  law  than  other  men  of  like  age  :  and 
this  second  Reason  is,  (i  mhiori  ad  wajut ;.  he 
tikes  it  from  Bracton,  fol.  105,  '  Minima  poena 
'  corporalis,  est  major  qualibet  pecuoiaria.' 

Hut  the  king  hiuiself  cannot  impose  a  Fine 
upon  uuy  man,  but  it  must  be  done  judicially  by 
his  Judges,  <  per  justiciaries  in  curia,  non  per 

*  rei^em  in  camera ;'  and  so  it  hath  been  re- 
^^Ived  by  all  the  Judges  of  England:  he 
quoted  3  R.  2,  fol.  11. 

T!»e  third  general  Reason  is  taken  from  the 
number  and  diversity  of  Remedies,  which  the 
ii»s  i^ive  against  imprisonment,  viz. 

£reTe  de  homine  replegiando, 

De  odio  et  atia, 

De  Httbeat  Corpus. 
An  Appeal  of  Imprisonment. 
Breve  de  manueaptione. 

Two  of  these  are  antiquated,  but  the  Writ 
'  de  odio  et  atia'  is  revived,  for  that  was  given 
h  ihe  Sutute  of  Magna  Charta,  c.  26,  and 
tlierefcire  though  it  were  repealed  by  the  Sta- 
tute of  58  E.  3,  c.  9,  yet  it  is  revived  again  by 
tbe  Statute  42  E.  3,  c.  1,  by  which  it  is.pro- 
>]ded,  that  all  SutuUs  made  against  Magna 
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Charta  are  void.  Now  the  law  would  never 
have  given  so  many  Remedies,  if  the  Freemen 
of  England  might  hav  e  been  imprisoned  at  free 
will  and  pleasure. 

The  fourth  general  Reason  is  from  the  Ex- 
tent and  Universality  of  the  pretended  Power 
to  imprison  :  for  it  should  extend  not  only  to 
the  commons  of  this  realm,  and  their  posterities, 
but  to  the  nobles  of  the  land,  and  their  pro- 
genies, to  the  bishops  and  clergy  of  the  realm, 
and  their  successors.  And  he  gave  a  cause 
why  the  commons  came  to  their  lordships, 
'  Commune,  pericuium.commuue  requint  aux- 
ilium.'  Nay,  it  reacheth  to  all  persons,  of  what 
condition,  or  sex,  or  age  soever  ;  to  all  judges 
and  oflicers,  whose  attendance  is  necessary, 
&c.  without  exception  ;  and  therefore  an  im-- 
prisonment  of  such  an  extent,  withput  reason, 
IS  against  reason. 

The  fifth  general  Reason  is  drawn  from  tha 
Indefiniteness  of  Time ;  the  pretended  power 
being  limited  to  no  time,  it  may  be  perpetual 
during  life  ;  and  this  is  very  hard  :  to  cast  an 
old. man  into  prison,  nay,  to  close  prison,  and 
no  time  allotted  for  liis  coming  forth,  is  a  hard 
case,  as  any  man  would  think  that  had  been  so 
used.  And  here  he  held  it  an  unreasonable 
thing,  that  a  man  had  a  remedy  for  his  horse  or 
catUe,  if  detained,  and  none  for  his  body  thus 
indefinitely  imprisoned;  for  a  prison  without 
a  prefixed  time,  is  a  kind  of  hell. 

The  sixth  and  last  Argument  is  djine  ;  and 
'  sapiens  incipit  k  fine,'  and  he  wished  he  had 
begun  there  also ;  and  this  ai^umei^t  he  made 
tlureefold. 

Ab  konetto.  This  being  less  honourable. 

Ab  utilL       This  being  less  profitable. 

A  tuto.  This  imprisonment  by  will  and 
pleasure,  being  very  dan- 
gerous for  the  king  and 
kingdom. 

1.  Ab  koneito.  It  would  be  no  honour  to  a 
king  or  kingdom,  to  be  a  king  of  bondmen  or 
slaves  ;  the  end  of  thfs  would  be  both  dedecus 
ct  damnum,  both  to  king  and  kin<;dom,  that  in 
former  times  hath  been  so  renowned. 

2.  Ab  utili.  It  would  be  against  the  profit 
of  the  king  and  kingdom,  for  the  execution  of 
those  laws  before  remembered,  Magna  Charta, 
5  E.  3,  25  E.  3,  28  £.  3,  whereby  ttie  king  was 
inhibited  to  imprison ,  upon  pleasure  :  you  see 
(quoth  he)  that  this  was  veins  querehf  an  old 
question,  and  ii«)w  brought  in  again,  after  seven 
acts  of  parliament:  I  say,  the  execution  of  all 
these  laws  are  adjudged  in  parliament  ^o  be 
for  the  common  profit  of  the  king  and  people ; 
(and  he  q looted  the  Roll)  this  pretended  power 
being  against  the  profit  of  the  king,  can  be  no 
part  of  his  prerogative.-7-He  was  pleased  to 
call  this  a  binding  reason,  and  to  sav*  that  the 
wit  of  man  could  not  answer  it ;  indeed  the 
great  men  kept  this  Roil  from  bf'iug  printed, 
hut  that  it  was  equivalent  in  force  to  the 
printed  Rolls. 

3.  A  Reason  a  iuto.  It  is  dangerous  to  the 
king  for  (wo  respects ;  1.  of  loss ;  S.  of  des- 
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troying  tHe  endeavours  of  men.  First,  If  he 
be  committed  without  the  expression  of  the 
cause,  thou{ih  he  escape,  albeit  in  truth  it  were 
for  treason  or  felony,  yet  this  escape  is  neither 
felony  nor  treason ;  but  if  the  cause  be  ex- 
pressed for  suspicion  of  treason  or  felony,  then 
the  escape,  though  it  be  innocent,  is  treason 
<or  felony.  [The  Act,  which  is  in  Latin,  is, 
'  *  nisi  causa  pro  qua  cnptiis,  et  impi  isonnt.  fuit 

*  tale  judicium  retjuirat,  si  de  ilia  pro  lepem  et 

*  consuetudinem  terra  fuisset  convictus/]  He 
quoted  u  cause  in  print  like  a  reason  of  the 
law,  not  like  *  reuiitiitur'  at  the  rising  of  the 
court ;    for  there   the   prisoner    '  traditur    in 

*  baliium  quod  breve*  regis  non  fuit  sufficiens 
'  causa:'  The  king's  command.  lie  quoted 
another  famous  cau«e ;  the  commons  in  par- 
liament, incensed  against  the  duke  of  SuO'uik, 
desire  he  should  be  committed  :  the  lords  and 
fill  the  Judgei",  wliereof  those  great  worthies, 
Pre*»cot  and  Fortescue,  were  two,  delivered  a 
fiat  opinion,  that  he  ought  not  to  be  committed 
ivithout  an  especial  cause.  He  que^tioned  alM) 
the  name  and  etymology  of  the  writ  in  que*iUon, 

*  Corpus  cum  causa  ;'  ergo,  the  cause  must  be 
brought  before  the  judge,  else  how  can  he  take 
notice  hereof? 

Lastly,  he  pressed  a  place  in  the  Gospel, 
Acts  25.  last  vcr^e,  where  Festus  conceives  it 
an  absurd  and  uiireasmiable  thinj;,  to  send  a 
prisoner  to  a  Koman  emperor,  and  not  to  write 
nlon;;  tvith  him  the  Cause  alledged  against  him  : 
.  "Send  therefore  no  man  a  prisoner  without  his 
Cauies  alo'ig  with  him,  hocfac  etvives.  And 
that  was  the  first  reason,  d  tuto,  that  it  was 
not  safe  for  the  kiui;,  in  regard  of  loss,  to  com- 
mit men  without  a  cause. 

The  second  Reason  is,  that  such  commit- 
ments will  destroy  the  ende4tvours  of  all  men. 
Who  will  endeavour  to  employ  iiimself  in  any 
profession,  either  of  war,  merchandize,  or  of 
any  liberal  knowledge,  if  he  be  but  a  tenant 
•at  will  of  his  liberty  ?  For  no  tenant  at  will 
will  support  or  improve  any  thing,  because  he 
hath  no  certain  estate  ;  Ergo,  to  make  men 
tenants  at  will  of  their  liberties  destroys  all 
industry  and  endeavours  whatsoever.  And  so 
much  for  these  six  principal  Reasons  :  taken, 

1,  A  re  ipsa. 

a,  A  minori  ad  mnjnt. 

3.  A  r€medii$. 

4.  From  the  Extent  and  Universality. 

5.  From  tlie  Infiniteness  of  tlie  Time. 

6.  A  fine. 

I  Honour. 
T         f)  Profit. 
^«  ^^  VSecurity. 
V  Industry. 
These  were  his  Reasons. 
Here  he  made  another  Protestation,  That  if 
'  a  Remedy  had  been  giveti  in  this  Case,  they 
would   not    have  meddled  therewith    by   no 
means;  bnt  now  that  remedy  being  not  ob- 
tained in  the  King's- bencii,    without  looking 
back  upon  any  thing  that  hath  been  done  or 
'  omitted,  they  desire  some  provifjion  for  the  fu- 
'tare  only.    Aod  here  he  took  occasioti  to  add 


four  Book-cases  and  Authorities,  all  in  the 
point ;  saying,  that  if  the  learned  couniel  on 
the  other  side  £ould  produce  but  one  against 
the  Liberties,  so  pat  aii<l  pertinent,  oh  f  how 
they  could  hug  and  cull  it !  16  Hen.  6.  tU. 
Monstrance  defait  82,  by  the  whole  Court,  the 
king  in  his  presence  cannot  command  a  man 
to  be  arrested,  but  an  action  of  ihlse  imprison- 
ment lieth  against  him  that  arresteth :  If  not 
the  king  in  his  royal  presence,  then  none  others 
can  do  it.  *  Non  sic  itur  ad  astra.'  1  Hen.  7, 
4.  Hussey  reports  the  Opinion  of  Markham, 
C.  Justice  to  £d.  4,  that  he  could  not  imprison 
by  word  of  mouth ;  and  the  reason,  because 
the  party  hath  no  Remedy ;  for  the  law  leaves 
every  man  a  remedy  of  causeless  imprisonment. 
He  added,  that  Markham  was  a  worthy  judge, 
tlioti;;h  he  fell  into  adversities  at  last  by  the 
lord  Rivers's  means.  Fortescue,  chap.  8.  *  Pro- 
*  pno  ore  nullus  regum  usus  est,'  to  imprison 
any  man,  &c.  4  Eliz.  Times  blessed  and  re- 
nowned for  justice  and  religion,  in  Plowdcn, 
235,  the  Common  Law  hath  so  admeasured 
the  king's  prerogative,  as  he  cannot  prejuditv 
any  man  in  his  inheritnnce;  and  the  greatest 
inheritance  a  man  hath,  is  the  Liberty  of  his 
Person,  for  all  others  are  accessary  to  it.  For 
thus  he  quoted  the  orator  Cicero,  *  Al«jor  ha- 
'  reditas  venit  unicuique  nostrum  a  jure  legihus 
'  quam  a  parentlbus.* 

And  these  are  the  Authorities  he  cited  in 
this  point. 

Now  he  pYopounded  and  answered  two  Ol>- 
jections:  first,  in  point  of  State;  secondly,  in 
the  cour?e  held  by  the  House  of  Commons. 

Mav  not  the  Privy  Council  commit,  without 
cause  shewed,  in  no  matter  of  state  where  se- 
crecy is  required?  Would  not  this  be  an  hin- 
drance to  his  majesty's  service  ? 

It  can  be  no  prejudice  to  the  king  by  reason 
of  matter  of  State,  for  the  cause  must  be  of 
higher  or  lower  nature.  If  it  be  for  suspicion 
of  treason,  misprision  of  trea<5on,  or  felony,  it 
may  be  by  general  words  couched ;  if  it  be 
for  any  other  thing  of  smaller  nature,  as  Con- 
tempt, and  the  like,  the  particular  cause  must 
be  shewed,  and  no  '  individuum  vagum,*  or 
uncertain  cause  to  be  admitted. 

Again,  if  the  law  he  so  clear  as  you  make  it, 
why  needs  the  Declaration  and  Remonstrance 
in  parliament.^ 

The  Subject  hath  in  this  case  suetl  for  Re- 
medy in  KingVbench  by  Habeas  Corpus,  and 
found  none;  therefore  it  is  necessary  to  be 
cleared  in  parliament. 

And  here  ended  his  Discourse.  And  then 
he  made  a  Recapitulation  of  all  that  had  been 
offered  unto  their  lordships,  that  generally  their 
lordships  had  been  advised  by  the  most  mithful 
counsellors  that  can  be ;  dead  men^  tiiese  can- 
not be  daunted  by  fear,  nor  misled  by  affec- 
tion, reward,  or  hope  of  preferment,  and  there- 
fore your  lordships  might  safely  believe  them  : 
particularly  their  lordships  had  three  several 
kinds  of  Proofs. 

1.  Acts  of  Parliament,  judicial  Precedents, 
good  Reasons.    First,  You  iiavc  bad  many  an- 
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cient  acts  of  parliament  in  the  poiot,  besides 
MiigQs  Charta;  that  is,  seven  acts  of  parlia- 
ment, wliicb  indeed  are  Uilrty-seven,  Magna 
Charta  being  confirmed  thirty  times,  tor  so 
oiten  have  tne  kings  of  £nglaud  given  their 
roy^l  as$(;nt  thereto. 

2  Judicial  Precedents  of  grave  and  reverend 
Judges,  in  terminis  terminantibus^  that  long 
since  departed  the  world,  and  they  were  many 
in  number.  Precedents  being  twelve,  and  tlie 
Judges  lour  of  a  Bench,  made  four  timea  twelve, 
aiid  ihat  is  forty-eight  Judges. 

S.  You  have,  as  be  termed  them,  vivida» 
rationa,  manifest  and  apparent  Reasons :  tot- 
wards  the  conclusion  he  declare th  to  their  lord- 
ships, that  they  of  the  House  of  Commons  have, 
upon  great  study  and  serious  consideration, 
inaiie  a  great  manifestation  unanimously,  nullo 
contradicentej  concerning  this  great  Liberty  of 
theSabject,  and  have  vindicated  and  recovered 
tbe  bony  of  this  fundamental  Liberty,  both  of 
tbeir  lordships  and  themselves,  from  shadows, 
wbicb  sometimes  of  the  day  are  long,  sometimes 
short,  and  sometimes  long  again;  and  therefore 
»e  mast  not  be  guided  by  shadows:  and  they 
hftfe  transmitted  to  their  lordships,  not  capita 
rerum^  Heads  or  Briefs,  for  these  compendia 
^rt  dispendim  ;  but  the  Records  at  large,  in 
(frmtnis  tenainantibui.  And  so  he  concluded, 
that  their  lordships  are  involved  in  the  same 
danger,  and  therefore  *  ex  congruo  et  condigno,' 
they  desired  a  Conference,  to  the  end  their 
lordships  might  make  the  like  Declaration  as 
tbey  had  done;  *  Commune  periculum  requirit 
*  commune  auxiliiua ;'  and  tliereupon  take  such 
further  course  as  may  secure  tlieir  lurdships 
and  them,  and  all  their  posterity,  in  enjoying 
of  their  ancient^  undoubted,  and  fundamentm 
liberties. 

The  Substaneeof  the  Objections  madeby  Mr. 
Attorney-General  (Sir  Robert  Heath)  be- 
fore a  Committee  of  both  Houses,  to  the 
Argument  that  was  made  by  the  House  of 
Commons,  ^t  the  first  Conference  with  the 
L)rds. 

After  the  first  Conference,  which  was  de- 
sired by  the  Lords,  and  had  by  a  Committee  of 
both  Houses  in  the  Painted  Chamber,  touching 
the  Reasons,  Laws,  Acu  of  Parliament,  and 
Precedents  concerning  the  Liberty  of  tlie  Per- 
soo  of  every  Freeman ;  Mr,  Attorney-General 
^iiig  hear^  before  the  Committee  of  both 
Houses,  as  it  was  assented  to  hy  the  house  of 
comiQODs,  that  he  might  be,  before  they  went 
up  to  tl^e  Conference ;  after  some  preamble 
made,  wherein  he  declined  the  answering  all 
Hea$oni  of  Law,  and  Acts  of  Parliament, 
came  ooiy  to  the  Precedents  used  in  the  Argu- 
inent  before  4elivered  ;  and  so  endeavoured  to 
^eaken  the  strength  of  them,  that  had  been 
brought  in  h^lf  oi  the  subjects,  and  to  shew 
that  some  atUer  were  direptly  contrary  to  the 
jaw,  comprehended  ii^  the  resolutions  of  the 
house  of  cofluopns,  touching  the  bailing  of  pri- 
ioners,  reiurn<^  «po(i  the  Writ  of  Habeas  Cor- 
pQ<  to  be  cqoui^^MnI  by  tbf  tp«ci«l  command 


of  the  king,  or  the  council,  without  any  cau»e 
shewed,  for  which  by  .law  they  ought  Ui  be 
committed.  And  ti>e  course  which  was  taken 
(it  pleased  the  Coinmiitee  of  both  houses  to 
allow  of)  was,  that  Mr.  Attomev  should  mak^ 
his  Objections  to  every  particular  Precedent, 
and  that  the  Gentlemen  appointed,  ami  trusted 
herein  by  the  house  of  commons,  by  several  rer 
plies  should  satisfy  the  lords  touching  the  Ob* 
jections  made  by  him,  against,  or  u[>on  every 
particular,  as  the  order  of  the  Precedents  shculd 
lead  them.  He  began  with  the  first  twelve 
Precedents  that  were  used  by  the  I^ouse  of 
Commons  at  the  Conference  ilesired  by  them, 
to  prove  that  prisoners  returned  to  stand  so 
committed,  were  delivered  upon  bail  by  tlie 
Cqurt  of  King's-Bench. 

The  firht  was  that  of  Bildcston's  Case,  in  the 
18  Edw.  3,  Rot.  33. 

To  this  be  objected  ;  first,  that  in  the  return 
of  him  into  the  Court,  it  did  not  appear,  tiiat 
this  Bildeston  was  ct>mmitted  by  tiie  king's 
command ;  and  secondly,  that  in  the  Record 
it  did  appear  also  that  he  had  been  committed 
for  suspicion  of  counterfeiting  tlie  great  seal, 
and  so  by  consequence  was  bailable  by  the  law, 
in  regard  there  appealed  a  cause  why  he  was 
coronntted  :  in  which  case  it  was  granted  by 
him  (as  indeed  it  was  plain  and  agreed  of  all 
hands)  th^t  tlie  prisoner  is  bailable,  though 
committed  by  command  of  the  king.  And  he 
said  that  this  part  of  the  Record,  by  which  it 
appeared  he  had  been  committed  for  suspicion 
of  Treason,  was  not  obi>erved  to  the  lords  in 
the  Argument '  before  used  ;  and  he  shewed 
also  to  the  lords,  that  .there  were  three  several 
kinds  of  Records,  by  which  the  full  truth  of 
every  award,  or  bailing  upon  an  Habeas  Cor* 
pus  IS  known.  First,  the  Remembrance-Roll, 
wherein  the  award  is  given ;  secondly,  the  File 
of  die  Writ  and  the  Return ;  and  thirdly,  the 
Scruet-RoU  or  Scruet^nittwi,  wherein  the  bail 
is  entered,  and  that  oidy  the  Remembrance- 
RoU  of  tliis  case  was  to  be  found :  and  that  if 
tlie  otlier  two  of  it  were  extant,  he  doubted 
not  but  that  it  would  appear  also,  that  upon 
the  return  itself  the  cause  of  the  commitment 
had  been  expressed.  Aiul  so  he  concluded, 
that  this  proved  not  for  the  Resolution  of  the 
house  of  commons,  touching  the  matter  of 
bail,  where  a  prisoner  was  committed  by  the 
king's  special  command  without  causie  shewed. 

To  these  Objections  the  reply  was,  Firs^ 
that  it  was  plain  that  Bildeston  was  conamitted 
by  the  king's  express  command.  For  so  the 
very  words  of  the  Writ  are  to  the  Constable  of 
the  Tower,  •  quod  eum  teneri  et  custodiri  fa- 
*  cias,'  &c.  than  which  nothing  can  more  fully 
express  a  commitment  by  the  king's  command. 
Secondly,  however  it  be  true,  that  in  the  latter 
p^t  ef  the  Record  it  doth  appear,  that  Bil- 
deston had  been  committed  for  suspicion  of 
Treason,  yet  if  the  limes  of  the  proceeding,  ex- 
pressed in  the  Record,  were  observed,  it  would 
be  plain  that  the  objection  was  of  no  force ; 
for  this  one  ground,  botli  in  this  case  and  in  all 
tUe  rist,  is  iafsvUiblOj  and  n«ver  to  be  doubted 
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of  in  the  law,  That  Justices  of  every  court  a()- 
judge  of  the  force  and  strength  of  a  return  out 
of  the  body  of  itself  only,  and  as  therein  it  ap- 

Eears.  Now  in  Easter  term  in  the  18  £d.  3, 
e  was  returned  and  brought  before  them,  as 
committed  only  by  the  Writ ;  wherein  no  cause 
is  expressed,  nnd  the  Lieutenant  and  the  Con- 
stable of  the  Tower,  that  brought  him  into  the 
court,  says.  That  he  had  no  other  warrant  to 
detain  lum  «  nisi  breve  predictum,'  wherein 
there  was  no  mention  of  any  cause ;  and  the 
Court  thereupon  adjudged,  that  *  breve  pre- 
'  dictum,'  or  that  special  command,  was  not 
sufficient  cause  to  detain  hitn  in  prison,  and 
thereupon  he  is  by  judgment  of  .the  court  in 
Easter  Term  let  to  Mainprise.  •  But  that  part 
of  the  Record  wherein  it  appears,  that  be  had 
indeed  be«n  committed  for  suspicion  of  Trea- 
son, is  of  Trinity  Term  followinc,  when  the 
king,  after  the  letting  of  him  to  Mainprise,  sent 
to  the  Judges  that  they  should  di<charge  his 
Mainprise,  because  no  man  prosecuted  him. 
And  at  that  time  it  appears  (hut  not  before) 
that  he  had  been  in  for  suspicion  of  Treason ; 
so  that  he  was  returned  to  stand  committed  by 
the  king's  special  command  only,  without 
cause  sheivei),  in  Easter  Term,  nnd  then  by 
ju  ignient  of  the  court  let  to  Mainprise,  (which 
to  this  purpose  is  but  the  same  with  Bail, 
thoHgli  otherwise  it  differ).  And  in  the  Term 
following  upon  another  occasion  the  court 
knew,  that  he  had  b«?en  cmimittcd  for  suspicion 
of  Treason,  which  hr'S  no  relation  at  all  to  the 
letting  of  him  to  Mainprise,  nor  to  the  judg- 
ment of  the  court  then  given  ;*  when  they  did 
not,  nor  could  possibly  know  any  cause  for 
which  the  king  had  committed  him.  And  it 
was  said,  in  behalf  of  the  house  of  commons, 
that  they  had  not  indeed  in  their  Argument 
Expressly  used  this  latter  part  of  the  Record  of 
Bildeston's  Case,  because  it  being  only  of  Tri- 
nity Term  following,  could  not  concern  the 
reason  of  an  award  given  by  the  court  in  Easter 
Term  next  before;  yet  not  withstanding  that 
they  had  most  faithfully,  at  the  time  of  their 
Argmnent,  delivered  in  to  the  lords,  as  indeed 
they  had,  n  perfect  copy  at  Inrge  of  the  whole 
Record  of  ihis  case ;  as  they  had  done  also  of 
all  other  precedents  whatsoever  cited  by  them  ; 
insomuch  as  in  truth  there  was  not  one  prece- 
dent of  Record  on  either  side,  the  copy  where- 
of they  had  not  delivered  in  likewise,  nor  did 
Mr.  Attorney  mention  any  one  besides  those 
that  were  so  delivered  in  by  them.  And  as 
touching  those  three  kinds  of  Records,  the  Re- 
membrance-Roll, the  Return  and  File  of  the 
Writ,  nndScruets ;  it  wiis  answered  by  the  Gen- 
tlemen employed  by  the  house  of  commons,  that 
it  was  true,  that  the  Scruet  and  the  Return  of 
this  case  of  Bildeston  was  not  to  be  found ; 
but  that  did  not  lessen  the  weight  of  tlie  pre- 
cedent, because  always  in  the  award  or  judg- 
jnent  drawn  up  in  the  Remembrance-Roll,  the 
cause  («vhatsoever  it  be)  when  any  is  shewed, 
upon  the  return  is  always  expressed,  as  it  ap- 
pears clearly  by  the  constant  entries  of  the 
King's-Bench  court.    So  that  if  any  cause  had 


appeared  unto  the  court,  it  must  have  appeared 
plainly  in  that  part  of  the  Roll  which  belongs 
to  Easter  Term,  wherein  the  judgment  was 
given  :  but  the  return  of  the  commitment  bj 
the  king's  eommand  without  cause  shewed, 
and  tho  Judgment  of  the  court,  that  the  pri* 
soncr  was  to  be  let  to  mainprise,  appears  there- 
in only.  And  so,  notwithstanc|iug  any  objec* 
tion  made  by  Mr.  Attorney,  the  cause  was 
maintained  to  be  a  Hear  proof,  among  manj 
others,  touching  that  Resolution  of  the  boose 
of  commons. 

To  the  second  of  these  twelve,  whidi  is 
Parker's  Case,  in  the  92  H.  8.  Rot  S7,  his  ob- 
jections were  two;  1,  that  it  is  true,  that  he 
was  returned  to  be  committed  '  per  mandatum 

*  domini  re^is ;'  but  it  appeared  that  this  com- 
mand was  certified  to  the  sheriffs  of  London 
by  one  Robert  Peck  gentleman;  and  that  in 
regard  that  the  command  came  no  otherv^  i.se, 
the  return  was  held  insufficient,  and  that  there- 
fore he  was  bailed.  9.  That  it  appears  also  in 
the  Record  that  he  was  committed  •  pro  ««ii5- 
'  picione   felonias    ac  per  mandatum   domini 

*  regis  •/  so  that  in  regard  that  the  expression 
of  the  cause  of  his  coinmitment,  suspicion  ot* 
felony,  precedes  the  command  of  the  kill*, 
therefore  it  must  be  intended  that  the  court 
took  the  cause  why  the  king  committed  him  to 
be  of  le*s  moment  than  felony,  and  tberefi>ro 
bailed  him.  For  he  objected,  that  even  the 
house  of  commons  themselves,  in  some  arirn- 
ments  used  by  them,  touching  the  interpreta- 
tion of  the  Statute  of  Westminster  the  first, 
cap.  15,  about  this  point,  had  affirmed,  that  in 
enumeration  of  particulars,  those  of  greatest 
nature  were  first  mentioned,  and  that  it  was 
supposed,  that  such  as  followed  were  usaally  of 
less  nature  or  moment. 

But  the  reply  was  to  the  first  Objection, 
That  the  addition  of  the  certifying  of  the  king*s 
command  by  Robert  Peck,  altered  not  the  case: 
1,  because  the  sheriffs. in  their  return,  took 
notice  of  the  command  as  what  tliey  were  as- 
sured of:  and  howsoever  it  came  to  them,  it 
was  of  equal  force,  as  if  it  had  been  mention- 
ed without  reference  to  Peck.  S,  As  divers 
Patents  pass  the  great  seal  by  writ  of  privy- 
seal,  and  are  subscribed  *  per  breve  de  privato 
'  sigillo ;'  so  divers  *  per  ipsum  regem,'  are  so 
subscribed ;  and  oftentimes  in  the  Roll  of 
former  times,  to  the  words  '  per  ipsum  regem/ 
are  added  'nunciante  A.  a.*  So  that  the 
king's  command  generally,  and  the  king's  com- 
mand related  or  certified  by  such  a  mnn,  is  to 
this  purpose  of  like  nature.  3,  In  the  late 
great  case  of  Habeas  Corpus,  where  thi*,retum 
of  the  commitment  was  *  i>er  speciale  manda- 
'  turn  domini  regis  mihi  signincatum  per  do- 
<  minos  de  privato  concilio ;'  the  court  of  King's- 
Bench  did  a^ree,  that  it  was  the  same,  and  of 
like  force  as  if  *  mihi  significatum,  &c.,  had  not 
followed,  and  that  those  words  were  void.  Ac- 
cording whereunto,  here  also  '  per  mandatum 
*■  dom.  regis  nunciatum  per  Robert  Peck,'  had 
been  wholly  omitted  and-  void  likewise.  And 
in  troth  in  that  late  cttse,  tferif  Case  of  Parker 
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was  cited  both  at  the  bar  and  bench ;  and  at 
the  bench  it  was  interpreted  by  the  Judges  oo 
otherwise,  than  if  it  had  been  only  <  per  man- 

*  datum  domiiii  ree^is*  in  place  oi'  it :  but  the 
objection  there  was  made  of  another  kind^  as 
was  deiiTered  in  the  fint^rgament,  made  out 
of  Precedents  in  behalf  of  the  house  oi'  com- 
mons. Therefore  to  the  second  objection, 
touching  tlie  coarse  of  enumeration  of  tbe^atises 
in  tbe  Return,  it  was  said,  that  ho«%soever  in 
some  acts  of  parliament,  and  elsewhere  in  the 
solemn  expre^ions  used  in  the  law,  things  of 
greater  nature  preceded,  and  the  less  follow ; 
yet  in  this  case,  the  contrary  was  most  plain, 
for  in  the  Return  it  appears,  that  there  were 
three  causes  for  detaining  the  prisoners ;  Surety 
of  the  peace,  suspicion  of  felony,  and  the  king*s 
command :  and  surety  of  the  peace  is  first 
mentioned,  which  is  plainly  less  than  felony, 
^nd  therefore  it  is  plam,  if  any  force  of  tu^u- 
ment  be  taken  from  this  enumeration;  that  the 
contrary  to  that  which  Mr.  Attorney  inferred  is 
to  be  concluded :  that  is,  that  as  felony  is  a 
greater  cause  than  surety  of  the  peace,  so  tbe 
matter  whereupon  the  king's  command  wns 
grounded,  was  greater  than  felony.  Bat  in 
truth  this  kind  of  argument  holds  neither  way 
here,  and  whatsoever  the  cause  were,  why  the 
king  committed  him,  it  was  impossible  for  the 
court  to  know  it :  and  it  also  might  be  of  very 
high  moment  in  matter  of  state,  and  yet  of  far 
ie>8  nature  than  felony.  All  which  shews,  that 
tliLH  precedent  hath  its  full  force  also,  according 
as  it  was  first  used  in  argument  by  the  house  of 
conunons. 

To  the  third  of  these,  which  is  Binck's  case 
in  the  95 11. 8.  Rot.  Sd,  tbe  objection  was,  that 
there  was  a  cause  expressed  *  pro  suspicione 

*  felonia: :'  and   though  <  pro  aliis  causis  illos 

*  moventibus'  were  added  in  tbe  return,  yet  be- 
cause in  the  course  of  enumeration,  the  general 
name  ofaUU  coming  after  particulars,  includes 
things  of  less  nature  than  the  particular  doth, 
therefore  in  this  case  suspicion  of  felony  being 
tbe  first,  the  other  causes  afterwards  generally 
mentioned  must  be  intended  of  less  nature,  for 
which  the  prisoner  was  bpilable,  because  be 
was  bailable  fiir  tlie  greater,  which  was  sus* 
picioo  of  felony.  Hereunto  it  wa^  replied,  that 
the  argument  of  enumeration  in  these  cases  is 
of  no  moment,  as  is  next  before  shewed  :  and 
that  although  it  were  of  any  moment,  yet  alia 
caui^j  though  less  than  felony,  might  be  of 
very  great  consequence  in  matter  of  state,  which 
is  pretended  usually  upon  general  returns  of 
command,  without  cause^  shewed;  and  it  is 
most  plain,  that  the  court  could  not  possibly 
know  the  reasons,  why  the  prisoner  here  was 
committed,  and  yet  they  bailed  him,  without 
looking  further  aftelt  any  unknown  thmg  under 
that  title  of  matter  of  state,  which  might  as  well 
have  been  in  this  case  as  in  any  other  whatso- 
ever. 

To  the  fbnrth  of  these,  which  is  Overton's 
Case,  in  Pasch.  S.  et  3.  Phil,  et  Mar.  Rot.  58. 
And  to  the  fifth,  which  is  Newport's  Case, 
Pascb.  PhiL  et  Mar.  4  et  5  Rot.  45,  only  these 


objections  were  said  over  again  by  Mr.  Attor- 
ney, which  are  mentioned  in  the  Argument 
made  out  of  the  Precedents  in  behalf  of  the 
bouse  of  commons  at  the  first  conference :  and 
in  the  same  argument  are  fully  and  clearly 
satisfied,  as  they  were  in  like  manner  now  again. 

To  the  sixth  of  these,  which  was  Lawrence's 
Case,  9  £liz.  llot.  35,  and  the  seventh,  which 
is  CunstaUe's,  Pasch.  9  Eliz.  Rot.  68,  the  same 
objections  were  likewise  said  over  again  by  Mr. 
Attorney,  that  are  mentioned,  and  are  clearly 
and  fully  answered  in  the  argument  made  at 
the  conference  out  of  precedents  in  behalf  of 
the  house  of  commons ;  the  force  of  the  objec* 
tion  being  only,  that  it  appeared  in  the  mai^in 
of  the  Roll,  that  the  word  Pardon  was  writtcn : 
but  it  is  plain  tliat  the  word  there  hath  no  re* 
ference  at  all  to  the  reason  why  they  were 
bailed,  nor  could  it  have  reference  to  the  cause 
why  they  were  committed,  in  regard  the  cause 
why  they  were  committed  is  utterly  imknown, 
and  was  not  shewed.  . 

To  the  eighth  of  these  Precedents,  which  was 
Browning's  Case,  Pasch.  20  Eliz.  Rot.  72.  it 
was  said  by  Mr.  Attorney,  that  he  was  bailed 
by  a  letter  from  the  Lords  of  the  Council,  di- 
rected to  the  Judges  of  th^  Court ;  but  being 
asked  for  that  letter,  or  any  testimony  of  it,  he 
could  produce  none  at  all ;  but  said,  he  thought 
the  testimony  of  it  was  burnt,  among  many 
other  thi«igs  of  tbe  Council- table,  at  tlie  burn- 
ing of  tbe  Banqueting-Huuse. 

To  the  9ih,  being  Ilarecouit's  Case,  Pasc]}, 
40  £iiz.  Rot.  62,  the  self  same  objection  was 
made  by  him,  but  no  warrant  was  shewed  to 
maintain  his  objection. 

To  the  10th,  ivhich  is  Catesby's  Case,  in  va^ 
eotione  Hill,  43  Eliz.  he  said,  That  it  was  by 
direction  of  a  privy-seal  from  the  queen :  and 
to  that  purpose  he  shewed  the  privy-seal  of  43 
Eliz.  which  is  at  large  'among  the  transcripts  of 
the  Records  concerning  bails  taken  in  cases, 
where  the  king  or  tlie  lords  assented.  But  it 
was  replied,  1  hat  the  privy-seal  was  made  only 
for  some  particular  gentlemen  mentioned  in  it, 
and  for  none  other,  as  indeed  appears  in  it : 
and  then  he  said,  that  it  was  likely  that  Cates- 
by  here  had  a  privy-seal  in  this  behalf,  because 
those  other  had  so :  which  was  all  the  force  of 
his  objection. 

To  (he  11th  of  these,  which  is  Beckwith's 
Case  in  HilL  12  Jac.  Rot.  153,  he  said,  th^t 
the  lords  of  the  council  sent  a  letter  to  the 
court  of  KingVBench  to  bail  him.  And  indeed 
he  produced  a  letter,  whicli  could  not  by  any 
means  be  found  when  the  arguments  were 
made  at  tlie  first  conference:  and  this  letter, 
and^a  copy  of  an  obscure  report  made  by  • 
young  student  (which  was  brought  to  another 
purpose,  as  is  hereafter  shewed),  were  the 
only  things  written  of  anv  kmd  that  Mr.  Attor- 
ney produced,  besides  the  particulars  shewed 
by  the  bouse  of  commons  at  tne  first  confer* 
ence.  To  this  it  was  replied.  That  the  letter 
was  of  no  moment,  being  only  a  direction  to 
the  Chief-Justice,  and  no  matter  of  Record, 
nor  any  waiy  concerning  the  rest  of  the  Judges : 
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And  besides,  either  the  pnsaaer  was  bailable 
by  the  law,  or  not  bailable ;  if  bailable 
by  the  law,  then  he  was  to  be  bailed  with- 
out any  such  tetter ;  if  not  bailable  by  the  law, 
then  plainly  the  Judges  could  not  have  bailed 
him  upon  the  letter,  without  breach  of  their 
oath,  which  is,  *  That  they  are  to  do  justice  ac> 

*  coniing  t&  the  law,  without  having  respect  to 

*  any  command  whatsoever/  Sa  that  the  letter 
in  this  case,  or  the  like  in  any  other  case,  is  for 
point  of  law  to  no  purpose,  nor  hath  any  weight 
at  all  liy  way  of  obfection  against  what  tbe 
Record  and  the  Juiiteentof  the  court  shew  us. 

To  the  ISth  and  last  of  these,  which  is  sir 
Thomas  Monson's  Case  in  the  14  Jac.  Rot. 
147,  the  same  objection  only  was  said  over  by 
him,  which  was  mentioned  and  clearly  answer- 
ed in  the  argamem ;  and  that  one  ground  which 
is  iniJEdlible,  *  That  the  judgment  upon  a  return 

*  is  to  be  made  only  out  of  what  appears  in  the* 

*  body  of  the  return  itself,'  was  again  insisted 
upon  in  this  case,  as  it  was  also  in  most  of  the 
rest.  And  indeed  that  .alone  which  is  most 
clear  law,  fully  satisfies  almost  all  kind  of  ob- 
jections that  have  been  made  to  any  of  these 
precedents;  which  thus  rightly  understood,  are 
many  ample  testimonies  of  the  Judgment  of 
the  Court  of  KingVBencb,  touching  this  great 
point,  in  the  several  ages,  and  reigns  of  the  se- 
veral princes  under  wmch  they  fall. 

After  his  Objections  to  the  twelve^  and  the 
replies  and  satisfactions  eiven  to  these  objec- 
tions, he  came  next  to  those  wherein  the  as- 
sent of  the  king  and  privy->€Ouocil  appears  to 
have  been  upon  the  enlargement :  but  he  made 
not  to  any  of  these  any  other  kind  of  objections 
whatsoever,  than  such  as  are  mentioned  and 
clearly  answered,  as  they  were  now  again,  in 
the  Argument  made  at  the  first  Conference. 
And  for  so  much  as  concerns  letters  of  assent 
or  direction,  the  same  was  here  said  again  by 
way  of  reply  to  him,  as  is  before  said  touching 
the  letter  m  Beckwirh*9  Case. 

After  these  were  dispatched,  he  came  to 
urge  the  eight  Precedents,  which  seemed  to 
make  for  the  other  side  against  the  Resolution 
of  the  house  of  commons  s  which  eight  were 
Used,  and  copies  of  them  also  were  given  into  the 
lords  at  the  first  Conference. 

Of  these  eight,  the  first  four  were  urged  by 
him,  as  being  of  one  kind ;  the  difference  of 
them  only  being  such,  that,  save  only  in  the 
names  of  prisons  and  of  persons,  they  are  but 
the  self-same. 

To  the  force  of  these  four  he  objected  thus : 
that  Richard  Everard,  for  the  purpose,  in  the 
first  of  them,  which  is  5  H.  7,  Rot.  18.  Roger 
Cherry  in  the  second  of  them,  which  is  8  H.  f . 
Rot.  12,  Christ.  Burton,  in  the  third  of  them, 
which  is  9  H»  T,  Rot.  14,  and  George  Urseivick 
in  the  fourth  of  them,  which  is  19  H.  7,  Rot. 
19,  were  returned  into  the  King*s-Bench  upon 
several  writs  of  Habeas  Corpus,  to  have  been 
cotaamitted  and  detained  in  tbe  several  prisons 
whence  they  came  *  per  mandatum  domini 
'  regis,'  and  that  upon  that  Return  they  were 
committed  to  the  uarsbai  of  tbe  Kin^»-Beoch ; 
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and  that  however  it  had  bee^  objected  against 
those  precedents,  that  this  kind  of  commitment 
was  by  the  course  of  that  court  always  done 
before  the  bailing  of  tbe  prisoner,  yet,  that  it 
did  not  appear  that  they  were  bailed. 

The  Reply  to  this  objection  was.  That  by 
constant  course  of  KingVBeoch,  whosoever 
eame  in  upon  Habeas  Corpus,  or  otherwise 
upon  any  writ  in  that  court,  cannot  be  bailed 
until  be  be  first  committed  to  the  marshal  of 
that  court;  and  thai  thence  it  was,  that  all  those 
four  were  committed  to  the  marshal,  as  appears 
by  the  entry,  *  Qui  commit!  itisr  MarescaUoi 
*■  &cJ  which  is  the  usual  entry  in  such  a  case^ 
and  that  the  decks  of  that  court  acknowledge 
this  cotu'se  and  entry  to  be  most  constant.  So 
that  all  the  inference,  tluit  can  be  made  out  of 
these  four,  is,  that  four  prisoners  being  bro,ught 
from  four  several  prisons  by  Habeas  Corpus 
into  the  King's-Bench,  and  returned  to  stand 
committed,  *  per  mandatum  domini  regis,*  were 
so  far  from  being  remanded  by  tbe  law,  that  in 
all  these  four  oases,  they  were  first  taken  finom 
the  several  prisons,  wherein  they  had  bten  de- 
tained, by  such  a  general  command  (which 
could  not  have  been  if  they  had  not  been  ad- 
judged in  every  one  of  the  cases  to  have  been 
bailable  by  the  court),  and  that  this  coinmit> 
ment  of  them  to  the  marshal  of  the  King's- 
Bencb,  was  the  first  step  towards  the  bailing  of 
them,  as  in  aU  othet  cases.  But  that  it  ap- 
pears not,  that  either  they  ever  demanded  to 
be  bailed,  or  that  they  were  able  to  find  suffi- 
cient bail ;  and  if  they  did  not  the  one,  or  could 
not  do  the  other,  it  may  follow  indeed  that 
they  were  not  bailed.  But  this  commitment 
to  the  Kinffs-Bench  being  the  first  step  ta  the 
Imiling  of  them,  as  by  the  constant  course  it  is, 
shews  most  plainly  that  they  were  bailable  by 
the  law,  which  is  the  only  thing  in  question. 
So  that  although  these  four  precedents  were 
ranked  among  them,  that  may  »eem  to  make 
against  die  Resolution  of  tbe  house  of  commons, 
which  was  done,  both  because  they  have  tliis 
small  colour  in  them  for  the  other  side,  to  any 
man  that  is  not  acquainted  with  the  nature  and 
reasons  of  the  Entries,  and  courses  of  the  court 
of  RingVBencb,  and  also  because  all  or  some 
of  them  had  been  used  in  the  late  great  case 
in  the  KiogVBench,  as  precedents,  that  made 
against  the  Uberty  claimed  by  the  subject;  yet, 
in  truth,  all  four  of  them  do  fully  prove  their 
Resolution  :  that  is^  they  plainly  shew  that  the 
court  of  KingVBench  in  every  one  of  them 
resolved,  that  the  prisoners  so  committed  were 
bailable,  otherwise  they  had  been  remanded, 
and  not  committed  to  the  marshal  of  the 
KingVBenoh.  And  this  was  the  Answer  to 
the  Objection  made  by  Mr.  Attorney  upon 
those  four  precedents,  being  all  of  the  time  of 
king  Henry  the  seventh. 

To  the  fifth  of  these  eight,  being  Edward 
Page's  Case,  in  7  H.  8,  Rot.  83.  Mr.  Attorney 
objected  thus :  He  said,,  that  Edward  IHige  was 
committed  to  the  Marshahea  of  the  Houshold, 
*  per  mandatum  domini  regis  ibidem  salvo  cus- 
<  todieod.  &c/    '  Qui  comuittitur  Marescalio; 
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'  &c.  liospitii  domiiri  regis.'  By  yvhich  it  ap- 
peareth,  as  be  said,  that  the  court  remanded 
faiiB  back  to  the  prison  of  the  Marshalsea  of 
the  Houshold :  and  be  said,  that  whereas  it  had 
been  objected  at  the  first  conference,  that  there 
was  some  mistaking  in  tbe  entry;  he  con- 
ceived, indeed,  tliat  there  was  a  mistaking,  but 
it  was  that  the  clerk  had  entered  <  cummittitur' 
ibr  *  remittitor/  and  that  it  should  have  been 
*  Qui  remittitar  Marescallo  Ho»pitii  domini  re- 
'«;is:*  for  whenever  they  remanded  the  pri- 
sooer,  *  remittilur'  and  not '  committitur'  should 
be  entered.  And  that  mistaking  being  so  rec- 
lined and  understood,  he  conceived  it  was  a 
direct  precedent  against  the  Resolution  of  the 
boose  of  commons. 

To  this  it  was  answered  by  the  Grenttemen 
of  ibe  house  of  commons,  That  there  was  no 
doubt,  indc^,  but  that  a  mistake  was  in  the 
tutrj  by  the  clerk,  but  that  the  mistaking  was 
qi'iteot  another  nature.  The  addition  of  those 
words,  *  hospitii  dnm.  regis,'  was  the  mistak- 
ing, nod  tbe  entry  should  have  been,  '  qtti 
' committiior  Marescallo,  &cc.*  only;  that  is, 
he  was  committed  to  the  Marshal  of  the  King's 
BeDch ;  and  so  indeed  the  force  of  tliis  prece- 
dent should  be  but  just  tlie  same  with  the  first 
lour;  but  the  ignorance  of  the  clerk  that  en- 
tered it,  knowing  not  how  to  distinguish  he- 
tnreen  the  Marsha!  of  the  Hou<>hold  and  the 
Marshal  of  the  King's  Bench,  was  the  cause  of 
tbeadflitionof  these  words, '  hospitii  dom.  regis.' 
And  to  confirm  fully  this  kind  of  interpreta- 
tion of  that  precedent,  and  of  the  mistaking  of 
iN  it  was  observed  by  the  Gentlemen  of  the 
House  of  Conunons,  that  there  is  in  the  margin 
of  the  Roil  an  infallible  character  that  justifies 
•0  much.  For  by  tbe  course  of  that  court, 
whensoever  a  prisoner  is  committed  to  the 
Marslial  of  the  King*s  Bench  and  not  remand- 
ed, the  word  Mnretcalio  is  written  in  the  margm 
ihort  by  Marr*  turned  up  :  and  that  is  never 
written  there,  but  when  the  meaning  and  sense 
ot  the  entry  is,  that  the  prisoner  is  committed 
to  the  prison  of  the  same  court.  Now  in  this 
ca*e  *  Marr' '  in  the  margin  is  hkewise  written  : 
which  most  clearly  shews  that  the  truth  of  this 
c»%  was,  that  this  Page  was  committed  to  the 
iiarshal  of  the  King's  Bench,  and  nut  remand- 
ed; which  if  it  had  been,  neither  could  the 
«iitry  have  beea  *  committitor/  nor  should  the 
oKugin  of  the  KoU  have  had  *  Marr'  written 
in  it. 

And  thas  they  have  answered  Mr.  Attorney's 
objections  touching  this  precedent,  and  con- 
cluded that  now,  besides  the  fir&t  four  of  the 
eight,  they  bad  another,  and  so  five  to  prove 
diat  a  prisoner  committed  *per  mandatum  d4)- 
*niini  regis,'  generally  was  bailable  by  tl»e 
jodf^ntof  tbe  court.  However,  it  appears 
not  in  these  particulars  that  they  were  bailed  ; 
*l»ich  perhaps  they  were  not,  either  because 
^ey  prayed  it  not,  or  because  they  could  not 
bod  sufficient  bail. 

The  siith  of  these  Precedents,  being  the 
cMe  of  Thomas  Cieaar,  in  the  8  Jac  Regis  Rot. 
^'  Mr.  Attoroey  ol^ected  to  it  thus :  T1ia» 


Cssar  being  committed  *  per  mandatum  do- 
'  mini  regis'  to  the  Marshalsea  of  the  Uous- 
hold,  was  returned  upon  Habeas  Corpus  to  be 
so  ^mmitted,  and  therefore  detained  in  prison, 
and  that  xhe  entry  is,  '  Qui  comntittitur  pri- 
'  sons  Marescal.  prasdict.'  by  which  it  appears 
clearly,  that  he  was  remanded  to  the  same 
prison  from  whence  he  came. 

To  this  the  Gentlemen  of  the  House  nf  Com- 
mons gave  this  answer :  They  said,  that  the 
usual  entry  of  a  *  remittitur,'  when  it  is  to 
shew  that  the  court  by  way  of  judgn>ent,  or 
award  upon  a  resolution,  or  debate,  remands 
the  prisoner,*  is,  '  remittitur  qoonsque  secun- 

*  dutn  legem  deliberatus  fuerit :'  but  when 
they  advise,  or  give  way  to  the  keeper  of  the 
prison  to  amend  his  return^  or  the  like,  then 
the  entry  is  only    *  remittitur'   generally,  or 

*  remittitur  prisomc  prsedict.'  But  it  viras  iu« 
deed  affirmed  by  Mr.  Kneeling,  a  clerk  of  great 
experience  in  that  court,  that  the  entry  of  m, 
^  remittitur'  generally,  or  *  remfttitur  prisionB 

*  praedicts,'  was  iiidifi'erently  used  for  the  same, 
as  *  remittitur  quousque,'  Sec.  Yet  it  was  ex- 
pressly shewed  by  the  gentlemen  of  the  House  of 
Commons,  that  there  was  sometimes  a  differ- 
ence, and  that  so  it  might  well  be  in  this  case. 
For  in  the  last  of  tlie^e  eight  precedents,  which 
is  Saltonstall's  Case,  they  observed  that  *  re- 
'  mittitur  prisonis  prsedicLi;'  is  often  used  ;  and 
that  it  is  twice  used  only  for  a  remanding,  during 
the  time  that  the  court  gnve  leave  to  the  War- 
den of  the  Fleet  to  amend  his  return ;  which 
shews  plainly,  that  though  sometimes  *  remit- 
'  titur'  generally,  and  *•  remittitur  quousque,' 
&c.  may  mean  the  same,  yet  sometimes  it  dotb 
not.  And  that,  in  this  case  of  Cssar  it  doth 
not  mcnn  any  other,  but  only  so  much  as  it 
doth  twice  in  that  of  Saltonstall's  case,  was 
proved  also  by  a  Rule  of  the  court,  which  wak 
cited  out  of  the  Rule-book  of  the  court  of 
King*s  Bench,  by  which  rule  the  court  expressly 
ordered,  that  unless  the  steward  and  marshal 
of  the  Houshold  did  sufficiently  return  the  writ 
of  Habeas  Corpus  for  Csesar,  that  he  should  he 
discharged.  The  words  of  the  rule  are,  '  Nisi 
'  przedicti  Scnescallus  et  Marescallus  hospitii 
'  domini  regis  sufBcientur  retumaverint  breve 
'  de  Habeas  Corpus,  Tho.  Cssar  die  Mercuhi 

*  proximo  post  quindenam  Sancti  Martini  de 
'  prisona  exonerabitur.'  And  this  was  the  opi- 
nion of  the  court :  which  shews  that  the  court 
was  so  far  from  remanding  him  upon  the  return, 
that  they  resolved,  that  unless  some  better  re- 
turn wereraade,  the  prisoner  should  be  dis- 
charged of  his  first  imprisonment,  though  it  ap- 
peared to  them  out  of  the  body  of  the  return 
(upon  which  they  were  only  to  judge),  that  he 
was  committed  '  per  mandatum  domini  regis' 
otily.  And  the  rule  not  only  shews  the  opinion 
of  the  court  then  to  have  been  agreeable  with 
tbe  Resolution  of  the  bouse  of  commons,  but 
also  proves  that  *  Remittitur :'  generally,  or 
*'  Remittitur  prisonse  praedicts/  doth  not  al- 
ways imply  a  remanding  upon  judgment  or  de» 
bate.  And  this  answer  was  given  to  this  of 
Qsesar's  Case,  that  is  the  sixth  of  this  number. 
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The  seventh  is  tbcC&se  of  James  Demetrius. 
It  was  12  Jac.  Rot.  153.  Mr.  Attorney  object- 
ed that  this  I>emetriu8  and  divers  others  beio^ 
brewers,  were cooimitted 'per concilium  doinioi 

*  regis*  to  the  Marshalsea  of  the  Uousbold,  and 
that  upon  the  commitmeDt  so  generally  return- 
ed, thej  were  remandedy  and  that  the  entry 
was  '  immediate  remittitur  prefacto  marescallo 

*  pnedicti  hospitii;'  where  he  observed,  that '  im- 
mediate* shews  that  the  Judges  of  that  time  were 
so  resolved  of  this  question,  that  they  remanded 
them  presently,  as  men  that  well  knew  what  the 
law  was  herein. 

Hereunto  the  Gentlemen  of  the  House  of 
Commons  ^ave  these  Answers.  1.  That  the 
Remittitur  m  this  case  is  but  as  the  other  in 
Cssar^s,  and  so  proves  nothing  against  them. 
S.  That  *  immediate*  being  added  to  it,  ^hews 
•  plainly  that  it  was  done  without  debate,  or  any 
argument  or  consideration  had  of  it,  which 
makes  the  authority  of  the  precedents  to  be  of 
DO  fotce  in  point  of  law ;  for  judgments  and 
awards,  given  upon  deliberation  only  and  de- 
bate are  proofs  and  arguments  of  weight,  and 
uot  any  sudden  act  of  the  court  without 
•debate  or  deliberation.  And  the  entry  of  *  im- 
mediate*  being  proposed  by  Mr.  Keeling,  it  was 
confirmed  by  him,  that  by  tffat  entry  it  a^^ars 
by  this  course,  that  the  remanding  of  him  was 
the  self-same  day  he  was  brought,  which,  as  it 
was  said  by  the  Gentlemen  of  the  House  of 
Commons,  might  be  at  the  rising  of  the  court, 
or  upon  advisement,  and  the  like.  A  nd  this  an- 
swer was  given  to  this  precedent  of  the  brewers. 

The  last  of  the  eight,  to  which  Mr.  Attor- 
ney objected,  is  Saltonstall's  Case,  in  the  13 
Jac.  regis.  He  was  committed  *  per  roanda- 
'  tum  dominorum  regis  de  privato  conciito  :*  and 
being  returned  by  the  Warden  of  the  Fleet  to 
Be  so,  *  Remittitur  prisonae  predicts  ;*  and  in 
the  13  Jac.  in  the  same  case  there  is  *  remit- 
titur* generally  in  the  roll.  And  tliese  two 
make  but  one  case,  and  are  as  one  precedent. 

To  this  the  Gentlemen  of  the  House  of  Com- 
mons answered,  That  it  is  true,  the  Rolls  have 
such  entries  of  '  remittitur'  in  them  generally, 
but  that  proves  nothing,  upon  the  reason  before 
used  by  them  in  Caesars  case.  But  also  Salton- 
stall  w{is  committed  for  another  cause  besides. 

*  per  mandatum  dom.  regis,*  a  contempt  a^Ainst 
an  order  in  the  chancery,  and  that  was  m  the 
return  also.  And  "besides  the  court,  as  it  ap* 
pears  in  the  record,  gave  several  days  to  the 
Warden  of  the  Fleet  to  amend  his  return, 
which  they  would  not  have  done,  if  they  had 
conceived  it  sufficient,  for  that  which  is  suffici- 
ent needs  not  amendment. 

To  this  Mr.  Attorney  replied.  That  they  gave 
him  a  day  to  amend  his  return,  in  respect  of 
that  part  of  it  which  concerns  the  order  in 
Chancery,  and  not  in  respect  of  th.it  which  was 

*  per  mandatum  dom.  regis.'  Rut  the  Gentle- 
men of  the  House  of  Commons  answered,  That 
diat  appeared  not  any  where,  nor  indeed  is  it 
likely  at  all,  nor  can  be  reasonably  so  under- 
stood :  because  if  the  other  return  '  per 
'  mandatum  dom.  regis*  had  been  sufficient  by 


itself^  then  doubtless  they  would  have  remanded 
him  upon  that  alone;  tor  then  they  needed  not 
at  all  to  have  stood  upon  the  otlier  part  of  the 
return  in  this  cas,e.  §o  that  out  of  the  Record 
itself  it  appears  fully,  that  the  court  coticeived 
the  return  to  be  insufficient. 

So  the  Gentlemen  of  the  House  of  Commons 
concluded,  that  they  had  a  greut  number  of 
Precedents  beside?  divers  acts  of  pailiament, 
and  Reasons  of  Common  Law,  agreeable  to 
their  Resolution ;  and  that  there  w^  not  one- 
precedent  at  all  that  made  against  them,  but 
indeed,  that  almost  all  that  were  brought,  as 
well  against  them  as  for  them,  if  rightly  under- 
stood, made  fuUv  for  the  mamtenance  of  their 
Resolution :  and  tnat  there  was  not  one  exam- 
pie  or  precedent  of  a  Remittitur  in  any  kind 
upon  the  point  before  that  of  Cssar*s  case, 
which  is  before  cleared  with  the  rest,  and  is 
but  of  late  time,  and  of  no  moment  against  the 
Resolution  of  the  House  of  Commons. 

And  thus,  for  so  much  as  concerned  the  Pre- 
cedents of  Record,  the  first  day  of  the  Confer- 
ence desired  by  the  lords  ended. 

The  next  day^  they  desired  another  Confer- 
ence with  the  House  of  Commons,  at  which  it 
pleased  the  Committee  of  both  houses  to  hear 
Mr.  Attorney  again  make  what  Objections  he 
could  against  other  parts  of  the  Argument 
formerly  delivered  from  tlie  House  of  Com- 
mons. He  then  objected  against  the  Acts 
of  Parliament,  and  against  the  Reasons  of 
Law,  and  his  objections  to  those  parts  were 
answered,  as  it  appears  by  the  Answers  by  or- 
der given  into  the  House  of  Commons  by  the 
gentlemen  that  made  them.  (Vide  postea.) 
lie  objected  also  upon  the  second  day  against 
the  second  kind  of  Precedents,  which  are  Keso- 
lutioos  of  Judges  in  former  times,  and  not  of 
record,  and  brought  also  some  other  testimo- 
nies of  the  opinions  of  Judges  in  former  times, 
touching  this  point. 

First,  for  that  Resolution  of  all  the  Judges  of 
England  in  34  £Iiz.  mentioned  and  read  in  the 
Arguments  at  the  first  Conference,  he  said, 
I'hat  it  was  directly  against  the  Resolution  of 
the  House  of  Commons,  and  observed  the  words 
of  it  in  one  place  to  be,  that  persons  so  com- 
mitted by  the  king,  or  by  the  council,  may  not 
be  delivered  by  any  of  the  courts,  &c.  And  in 
another,  that  if  the  cause  were  e\pressed,  ei- 
ther in  general  or  in  specialty,  it  was  sufficient^ 
and  he  said  that  the  expressing  of  a  cause  in 
generality  was  to  shew  the  king  or  the  councirs 
command:  and  to  this  purpose,  he  read  the 
whole  words  of  that  Resolution  of  the  Judges. 
Then  he  objected  also,  that  in  the  Report  of 
one  Ros well's  Case  iu  the  King*s-benph,  in  IS 
Jac.  he  found  that  the  opinion  of  the  Judges 
of  that  eourt  (sir  EdwardiCoke  being  then  Chief 
Judge  and  one  of  them)  was,  that  a  prisoner 
being  committed  <  per  mandatum  dom.  regis,' 
or*  privati  concilii,*  without  cause  shewed,  and 
so  returned,  could  not  be  bailed  because  it 
might  be  matter  of  state,  or  '  Arcana  imperii,' 
for  which  he  stood  committed.    And  to  thi» 
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also  he  added,  an  opinion  he  found  in  •  Journal 
ID  the  House  of  Commons  of  13  Jac.  i»  herein 
sir  Edward  Coke  speaking  to  a  Bill  prelerred 
for  the  explanation  of  Magna  Cbarta  touching 
imprisonipent,  said  in  the  same  house.  That 
one  so  committed  could  not  be  inlargcd  by  the 
law,  because  it  might  be  matter  of  slate  for 
which  he  was  committed.     And  amongst  these 
objections  of  the  other  nature  also,  he  spake  of 
the  confidence  that  was  shewed  in  behalf  of  the 
House  of  Commons :   and  he  said,  it  was  not 
confideooe  on  either  part  could  add  any  thing 
to.  ihe  determination  of  the  question  :  but  if  it 
cotild,  that  he  had  as  much  reason  of  confidence 
for  the  other  side  against  the  Resolution  of  the 
House  of*  Commons,  grounding  himself  upon 
the  force  of  bis  objections,  which,  as  he  con- 
ceived, had  so  weakened  the  arguments  of  the 
House  of  Commons. 

To  this  a  reply  was  made ;  and  first  it  was 
said  to  the  lords  dn  the  behalf  of  the  House  of 
Commons,  That  notwithstanding  any  thing  yet 
ohjeclcd,  they  were  upon  clear  reason  still  con- 
fident of  the  truth  of  their  first  Resolution, 
gruunded  upon  so  just  examination,  and  deli- 
henuion  taken  by  them.  And  it  was  observed 
to  the  lords  also,  that  their  confidence  herein 
^ras  of  another  nature,  and  of  greater  weight, 
than  any  confidence  tiiat  could  be  expressed 
h)'  Mr.  Attorney,  or  whomsoever  else  being  of 
his  majesty's  counsel  learned. 

To  which  purpose  the  lords  were  desired  to 
take  into  their  memories  the  difference  between 
the  present  qualities  of  the  Gentlemen  that 
spake  in  behalf  of  the  House  of  Commons,  and 
of  the  King*s  learned  Counsel  in  their  speaking 
there,  howsoever  accidentally  they  were  both 
Tatn  of  the  same  profession  :  for  the  King's 
Counsel  spake  as  counsel  perpetually  retaitied 
hy  fee,  and  if  they  made  glosses  or  whnt  ad  ran- 
tageous  interpretation  soever  for  their  own 
p«rt,  they  did  but  what  belonged  to  their  place 
and  quality,  as  Mr.  Attorney  had  done.  But 
the  Gentlemen  that  spake  in  behalf  of  tlie 
HouM  of  Commons,  came  there,  bound  on  the 
ope  side  by  the  trust  reposed  in  them  by  their 
country  that  sent  them,  and  on  the  oiher  side 
hy  an  oatU  taken  by  every  of  them  before  lie 
tit  in  the  house,  to  maintain  and  defend  the 
Rights  and  Prerogatives  of  the  Crown:  so  that 
even  in  the  p»int  of  confidence  alone,  those  of 
them  that  speak  as  retain^  counsel  by  perpe- 
tual fee,  and  those  that  by  tlieir  place  bemg 
admitted  to  speak,  are  bound  to  utter  nothing 
hut  truth,  both  by  sucli  a  trust  and  such  an 
oath,  were  no  way  to  be  so  compared  or  coun- 
terpoised, as  if  t]ie  one  were  of  no  more 
^veight  than  the  otiier. 

And  then  the  Objections  before  mentioned 
were  also  answered. 

For  that  of  thts  Resolution  of  all  the  Judges 
nf  England  in  34  £liz.  it  was  shewed,  that 
plainly  it  agreed  with  the  Resolution  of  the 
llottse  of  Commor^:  for  although  indeed  it 
might  have  been  expressed  witli  more  perspi- 
cuity, yet  the  words  of  it,  as  they  are,  sufficiently 
ihcw  the  meaning  of  it  to  be  no  otherwise* 
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To  that  purpose,  besides  the  wonls  of  tie  whola 
frame  ot  this  Kesolution  of  the  JutJifS,  fiS  it  is 
ill  the  copy  tmnscrihed  out  of  ihe  li.  C.  Jus- 
tice Anderson's  Book,  written  iu  ins  own  hand, 
which  book  was  here  offered  to  be  shewed  in 
the  behalf  of  fhe  house  of  commons ;  it  \*  as  ob- 
served, that  the  words  of  the  first  part  of  it 
shew  plamly,  that  all  tiie  Judj;cs  of  England 
then  resolved,  tl»at  the  prisoners  spoken  of  in 
the  first  part  of  their  Itcsolution  were  only 
prisoners  committed  with  cause  shew  ed ;  for 
they  only  say  they  might  not  he  delivered  by 
any  court  without  due  trial  by  law,  and  judg- 
ment of  acquittal  had ;  which  shews  plainly 
they  meant  that  by  trial  and  acquittal  they 
might  be  delivered.  But  it  is  clear  (hat  no  trial 
,or  acquittal  can  be  had,  where  there  i»  not 
some  couse  laid  to  their  charge,  for  which  they 
ought  to  stand  committed.  Therefore  in  that 
part  of  the  Resolution  such  prisoners  are  only 
meant  as  are  committed  with  cause  shewed, 
which  also  the  Judges  in  that  Resolution  ex- 
pressly thought  nece«sai*y,  as  appears  in  the 
second  part  of  their  Resolution,  wherein  they 
have  these  words  :  *  If  upon  the  return  of  their 
'  llat»eas  Corpus,  the  cause  of  their  commit- 
'  meat  he  certified  to  the  Jud:es,  as  it  ought  to 
*  be,  &c.'  By  which  words  they  shew  plainly, 
that  every  return  of  a  commitment  is  insuth- 
cient  that  hath  not  a  cause  shewe<l  of  it.  And 
to  that  which  Mr.  Attorney  said,  as  if  the  cause 
were  sufficiently  expressed  in  generality,  if  the 
king's  command  or  the  council's  were  expressed 
in  it,  as  if  that  were  meant  in  the  resolution  for 
a  sufficient  general  cause;  it  was  answered. 
That  it  was  never  heard  of  in  latv,  that  the 
power  or  person  that  committed  t'.ie  prisoner 
was  understood  for  the  '  causa  captiouis'  or 
'  cau^a  detentionis,'  but  ouly  the  reason  why 
that  power  or  person  committed  the  prisoner. 
As  also  in  common  speerhi  if  any  man  abk  why 
or  for  what  cause  a  man  stands  commitu  d,  the 
nns\5-er  is  not,  that  such  a  one  committed  him, 
but  his  ofience  or  some  other  cnuse  is  under- 
stood in  the  question,  and  is  to  be  sliewed  in 
the  answer.  But  to  say  that  sucli  a  one  com- 
mitted the  prisoner,  is  an  answer  onVy  to  the 
question,  who  committed  him  ?  and  not  wliy, 
or  for  wlmt  cause  he  stands  so  committed? 

Then  for  that  of  the  copy  of  the  Report,  in 
13  Jac.  sliewed  forth  by  Mr.  Attorney,  it  was 
answered  by  the  Gentlemen  of  tlic  House  of 
Commons,  That  the  report  itself  which  had 
been  before  seen,  and  perused  among  many 
other  things  at  a- committee  made  by  the  house, 
was  of  slight  or  no  authority,  for  tlint  it  was 
taken  by  one,  who  was  at  tiiat  time  a  young 
student,  and  as  a  reporter  in  the  King's  Bench, 
and  tliere  was  not  any  other  report  to  be  found 
that  agreed  with  it.-  Secondly,  Although  the 
reports  of  young  students,  when  they  take  tlie 
words  of  Judges  as  tliey  fall  from  their  mouths 
at  the  Bench,  and  iu  the  same  person  and  form' 
as  they  have  spoken,  may  be  of  good  credit ; 
yet  in  this  case  tliere  was  not  one  word  so  r^ 
ported:  but  in  truth. there  being  three  case»nt 
a  time  in  the  King's-Bench,  one  SoswcU*8caMi^ 
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Allen's,  and  Saltonstall's  case,  every  of  which 
had  suinething  of  like  nature  in  it,  the  student 
having  been  present  in  the  court,  made  up  the 
^  frame  of  one  report  or  case  out  of  all  three  in 
his  own  words,  and  so  put  it  into  his  Book  :  5o 
that  there  is  not  a  word  in  the  report,  but  it  is 
framed  according  to  the  student's  fancy,  «s  it  is 
written ;  and  nothing  is  expressed  in  it,  as  ijt 
came  from  the  mouth  of  the  Judges,  otherwise 
than  his  fancy  directed  him. 

Thirdly,  I'here  are  in  the  report  phiin  fals- 
hoods  of  matter  of  fact,  which  art  to  be  attri- 
buted either  to  the  JiKlges  or  to  the  reporter. 
It  is  most  likely  by  all  reason,  that  they  pro- 
ceeded from  ihe  Reporter's  fault;  howsoever, 
these  matters  of  falshood  siiew  su^ciently  tliat 
the  credit  of  the  rest  is  of  light  value.  It  is 
said  in  the  report,  that  ilarecourt  being  com* 
mitted  by  the  council,  was  bailed,  in  40  £liz. 
upon  a  privy-seal  or  a  letter,  whereas  in  truth 
there  is  no  such  thing.  And  it  is  snid  there, 
ihat  kind  of  letters  are  filed  in  the  crown- ofttce, 
whereas  in  truth  there  was  not'  any  such  kind 
of  letters  filed  there  in  any  case  whatsoever. 
That  Resolution  of  the  Judges  in  34  £liz.  is 
mis-cited  there,  and  made  in  d6  Kliz.  And  it 
is  said  there,  that  by  that  Resolution,  a  prisoner 
returned  to  be  committed  by  the  command  of 
the  king^  might  not  at  all  be  delivered  by  the 
court ;  uhereas  no  such  thing  is  compreliended 
in  tliat  Resolution. 

But  that  ivhich  is  of  most  moment  is,  that 
howsoever  the  t/uih  of  tlie  report  were,  yet 
the  opinion  of  the  Judges  being  sudden,  and 
without  any  debate  had  of  the  case,  is  of  light 
moment :  ibr,  in  diihcult  points  especially,  the 
most  grave  and  learned  men  living  msly  on  the 
sudden  let  fall  (and  that  » itliout  any  disparage- 
ment  to  them)  such  opinions  as  they  may  well, 
and  ought  to  change  upon  further  inquiry,  exa- 
mination, and  full  debate  had  before  them,  and 
m:iture  deliberation  taken  by  them.  Now 
plainly  in  that  oi  13  Jac.  there  is  not  so  much 
as  a  pretence  of  any  debate  at  the  bar  or 
bench.  All  that  is  rep«)rted  to  have  Jbeen,  is 
reported  as  spoken  ot  the  sudden.  And  can 
any  man  tnko  such  a  sudden  opinion  to  be  of 
value  against  solemn  debates  and  mature  deli- 
berations since  bad  of  tht  point  ?  And  indeed 
this  great  point,  and  all  circumstances  belong- 
ing to  it,  have  witliin  this  half  year,  been  so 
fully  examined  and  searched  into,  tliat  it  may 
well  he  affirmed,  that  the  most  learned  man 
whatsoever  tlta^  hath  now  considered  of  it,  hath 
within  that  time,  or  might  have,  learned  more 
reas<in  of  sutisfaction  in  it,  than  ever  before  he 
met  with.  Therefore  the  sudden  opinion  of 
the  Judges  to  the  contrary  is  of  no  value  here, 
which  als«i  is  to  be  said  of  that  opinion  obvi- 
nubly  delivered  in  the  commons  house  in  18 
Jac.  as  IVfr.  Attorney  objected  out  of  the  Jour- 
nal of  the  house.  But  beeiides,  neither  was  the 
truih  of  that  report  of  that  opinion  in  the 
Journal  any  way  acknowledged ;  for  it  was  said 
in  behalf  of  the  house  of  commons,  that  their 
Journals  were  for  matters  of  Orders  and  Reso- 
lutions of  the  house  of  such  authority,  as  that 


they  were  as  their  recerds.  But  for  any  parti-* 
cuiar  roan's  opinion,  noted  in  any  of  them,  it 
was  so  far  from  being  of  any  authonty  with 
them,  that  in  tratli  no  particular  opinion  is  at 
all  to  be  entered  is  them,  and  that  t^ir  clerk 
offends,  whenever  he  doth  to  the  contrary. 
And,  to  conclude,  no  such  opinion  whatsoever 
can  ba  sufficient  to  weaken  the  clear  law  coin- 
prehended  in  these  resolutions  •£  tka  house  of 
commoas,  grounded  upon  so  many  acta  of  par** 
liament,  so  muck  reason  of  the  conoaou-UMr, 
and  so  many  precedents  of  record,  andl  the  ae« 
solution  of  all  the  judges  of  Enfland ;  and 
against  whioh  not  one  law,  written  or  uawritten^ 
not  one  precedeat,  not  one  reason  bath  been 
brought,  that  makes  any  thing  to  the  contrary. 

And  thus  ^nded  the  next  day  of  the  Confer- 
ence desired  by  tlie  lords,  and  had  by  a  Com- 
mittee of  both  houses. 

Seijeant  Ashlct's  Arcument,  seconding  Mr. 
Attorney,  in  the  behalf  of  his  Majesty.       » 

I  hope  it  will  he  neither  offensive  nor  tedious 
to  your  lordships,  if  I  said  somewhat  to  st^cond 
Mr.  Attorney :  which  I  the  rather  desire,  be- 
cause yesterday  it  was  taken  by  the  Gentlemen, 
and  argued  on  the  behalf  of  the  Commons, 
that  the  cause  was  as  good  as  gained  by  ih«^), 
and  yielded  by  us,  in  that  we  acknowleilged 
the  statute  of  ^Magna  Charta,  and  the  other 
subsequent  Statutes,  to  be  yet  in  force  :  for  on 
that  they  enforced  this  general  conchision  ; 
'  That  therefore  no  man  could  be  committed; 
*  or  imprisoned,  but  by  due  process,  present-^ 
'  mcut  or  indictment.'  Which  wt  say  is  ti 
Nan  srquitur  upon  such  our  acknowledgment ; 
for  then  it  would  follow  by  necessary  conse- 
quence, that  no  imprisonment  oould  be  jus<i« 
lied  but  by  process  of  law,  which  we  utterly 
deny.  For  io  the  cause  of  the  Constable  eited 
by  iMr.  Attorney,  it  is  most  clear,  that  by  the  ' 
ancient  law  of  the  land  a  constable  might  et 
officiOy  without  any  warrant,  arrest,  and  restrain 
a* man  to  prevent  an  affray,  or  to  soppress  it. 
And  so  is  the  authority  38  Ben.  8,  Brook's  Ab* 
street.  So  may  he,  after  the  affiray,  apprehend 
and  Gornmit  to  prison  the  person  that  hath 
wounded  a  man  that  is  in  peril  of  death,  and 
that  without  warrant  or  process ;  as  it  is  in  38 
E.  8,  fbl.  6. 

Also  any  man  that  is  no  Officer  may  appre^ 
hend  a  felon  without  writ,  or  warrant,  or  pursue 
him  as  a  wolf,  and  as  a  common  enemy  to  the 
Commonwealth,  as. the  Book  is  14  Hen.  8, 
fol.  10.  So  mi^ht  any  one  arrest  a  night- 
walker,  because  it  is  for  the  common  profit,  ai 
the  reason  is  given- 4  Uen.  7,  fol.  7. 

In  hke  manner  the  Judges  in  these  several 
Conrte  may  commit  a  man,  ather  for  contempt 
or  misdemeanor,  without  either  pr^ess  or  war* 
rant,  otiier  than  '  Take  him  SherifiV  or  <  Take 
him  Marshal,  or  Warden  of  Che  Fleet.'  And 
the  adverseries  will  not  deny,  but  if  the  king 
will  alledge  cause,  he  may  commit  a  man  *  per 
<  mandatum'  as  the  Judges  do,  without  process 
or  warrant. — And  various  are  the  cases  tliat 
may  be .  instanced,  wherein  there  may  be  m 
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lawful  comrnitment  without  process.  Where- 
tore  I  do  positively  and  with  confidence  atiirin, 
(iiftC  if  tile  inprisaitiiHfnt  be  lawful,  whether  it 
k>r  by  procrss,  or  without  process,  it  is  not  pro- 
ht!;»ted  1>T  the  law. 

U  hich  bein^  graoled,  then  the  question  wtU 
•pily  be  made,  Whetlier  tlie  King  or  Council 
fn^i y  connait  to  pri^oo  '  per  lef^em  terrs/  were 
oiiiy  that  a  part  of  the  rouoicipal  law  of  this 
/caiu,  which  we  coU  tlie  Common-Law  ?  For 
litt're  are  also  divers  jurisdictiont  in  this  king- 
eoca,  which  are  also  reckoned  tlie  law  of  tbe 
l:iiid. 

A»  in  Cawdry's  CaM  in  Coke's  5th  report, 
tbl.  1.  the  first  ecclesiastical  hiw  is  held  the 
law  of  the  landy  to  punish  blasphemies,  schisms, 
here^es,  srtnoay,  incest,  and  tiK!  like,  ior  a  good 
reason  there  rendered,  viz.  That  otherwise  the 
king  should  not  have  power  to  do  jubtice  to  his 
s>ttj)ects  in  all  cases,  nor  to  punish  all  crimes 
within  his  kingdom. 

Ti>e  Admiral's  jurisdiction  is  also  Ux  terra, 
or  things  done  upon  the  sea :  but  if  they  ex- 
ceed tlmrjarisdictkniy  a  prohibition  is  awarded 
upou  the  Statute  of  fiii//iis  iiber  home;  by  which 
sp pears  that  the  Statute  is  is  force;  as  we  have 
acuDowied^ed. 

The  Martial  Law  likewise,  though  not  to  be 
cx£rcise.d  in  times  of  peace,  when  recourse 
'nay  be  had  to  the  kind's  courts,  yet  in  times 
of  inrasioO;  or  other  times  of  hostility,  when 
an  army-royal  is  iu  the  field,  and  offences  are 
committed,  which  require  speedy  reformation^ 
and  caftnot  expect  die  solemnity  of  legal  Trials ; 
then  such  imprisonment;  execution,  or  other 
justice  done  by  the  law-martial  is  warrantable, 
tor  it  is  then  the  law  of  the  land,  and  is  jus 
gentium;  wrbicfa  ever  serves  for  a  supply  in  the 
tletVct  of  the  common  4a w,  when  ordii)ary  pro- 
ceeding cannot  be  liad, 

Aad  so  it  Is  alsd  in  the  case  of  the  Lhw  of 
the  Merchant,  which  is  mentionod  13  Edw.  4, 
^«>'-  9,  lOy  wher^  a  Merclmnt-stranger  was 
wronged  in  bis  goods,  which  he  had  committed 
tj  a  carrier  to  convey  to  Southampton,  and 
the  carrier  imbeuled  some  of  the  goods :  for 
remedy  whtraof  the  Merchant  sued  before  the 
cQuncd  in  the  Star-Chamber  for  redress.  It  is 
there  said  thus:  MerchMit-etrangers  have  by 
tbe  king  safiK-condvct  for  coming  into  this 
reahn;  dierefore  they  shall  not  be  compelled 
t^  attend  the  ordiotfry  trial  of  the  common 
law,  but;  for  expedition,  shall  sue  before  the 
^'iiji's  council,  or  in  Chancery; .  <  de  die  in  diem 
'  etde  horft  in  boram ;'  where  the  case  shall  be 
determined  by  the  law  of  merchants. 

Id  the  like  man«er  it  is  in  the  Law  of  State  ; 
when  tfae'necesBity  of  state  requires  it,  they  do 
and  may  proceed  to  natural  equity ;  as  in  those 
other  cases  where  the  law  oi'  the  land  provides 
not,  there  the  proceeding  nmy  be  by  the  law  of 
natural  equity:  and  infinite  are  the  occurrences 
oi  state,  onto  which  the  common  law  extends 
not.  And  if  these  proceedings  of  state  should 
nut  also  be  accounted  the  law  of  the  land,  then 
^e  do  fall  into  the  same  inconveniency  men- 
tiontdin  C»«rdryV  oasc;  that  the  king  should 


not  he  able  to  do  justice  in  all  cases  within  his 
own  dominions. 

If  ihen  the  king  nor  his  rcMincil  may  not  com- 
mit, it  must  needs  follow,  ilial  ritlier  the  king 
must  have  no  cuinoii  of  sta(e,  or  having  such  a 
council,  tliey  must  Inve  no  power  to  make  on* 
dt-r?,  oc  actv  of  stale ;  or  if  they  niny,  they  mtist 
be  witnoul  ineaius  tn  coniprl  olxMiid^nce  to  those 
acts :  and  so  we  shall  allow  them  jurisdiction, 
but  not  compel  obedience  to  tliote  acts:  but 
not  correction,  which  will  he  then  as  fruitless  as 
the  command.  '  Frusira  poteiitin  qua;  nun- 
*  quam  tedigitur  in  statutuui.'  Whereas  the 
fVery  act  of  We-tminster  tlie  first,  shews 
plainly  that  the  king  may  commit,  and  that 
his  commitment  is  lamful,  or  else  that  act 
would  never  luive  declared  a  man  to  be  irre- 
pleviable  when  he  is  committed  by  the  com- 
mand of  the  king,  if  the  law-makers  had  con- 
ceived that  his  commitment  had  been  unlawful. 
And  Divine  Truth  informs  us,  timt  the  kings 
have  their  power  from  God,  the  Fbnlmist  cull- 
ing them  *  the  children  of  the  Most  Ilij^h;' 
which  is  in  a  more  special  manner  understood 
than  of  other  men  :  tor  ail  the  sdns  of  Adam 
are  by  election  the  sons  of  God,  and  all  the  sons 
of  Abraham  by  recreation,  or  regeneration,  the 
children  of  the  Most  High,  m  respect  of  the 
power  which  is  committed  unto  them;  who  hatli 
also  furnished  them  with  ornaments  and  arma 
fit  for  the  exercising  of  that  power,  and  hath 
given  them  sceptres,  swords,  and  crowns;  scep- 
tres to  institute,  and  swords  to  execute  laws ; 
and  crowns  as  ensigns  of  that  power  and  dig- 
nity, with  which  they  are  invested.  Shall  we 
then  conceive  that  our  king  hath  so  far  trans- 
mitted the  power  of  his  sword  to  inferior  ma- 
gistrates, that  he  hath  not  reserved  so  much 
supreme  power  as  to  commit  on  ofTentler  to 
prison?  10  lien.  6,  fol.  7,  it  appears  that  a 
steward  of  a  court  Icet  mav  commit  a  man  to 
prison,  and  shall  not  the  king,  from  whom  all 
mierior  power  is  deduced,  have  power  to  com- 
mit? We  call  him  tlie  Fountain  of  Justice,  yet 
when  these  striains  and  rivulets,  which  flow 
from  that  fountain,  come  fresh  and  full,  we 
would  so  far  exhaust  that  fountain,  as  to  leave 
it  dry.  But  they  that  will  admit  him  so  much 
power,  do  require  the  expression  of  the  cause  ; 
I  demand  whtther  they  will  have  a  general 
cause  alledged,  or  a  special  ?  If  general,  as  they 
have  instances  for  treason,  felony,  or  for  con- 
tempt, (for  to  leave  fencing,  and  to  spenk  plainly 
as  they  intend  it)  viz.  If  loan  of  money  should 
he  required  and  refused,  and  thereupon  a  com- 
mitment enstie,  and  the  cause  signified  to  he  for 
contempt,  this  being  unequal  inconvenience 
from  yielding,  the  remedy  is  s«uirht;  in  the  next 
parliament  would  be  reijuircd  the  expression  of 
the  particular  cause  of  the  cominitnumt.  Then 
how  uufit  *vould  it  he  for  kingorrouncil  in  cases 
to  express  the  particular  cause,  it  la  easily  to  he 
adjudged,  when  there  is  no  state,  or  policy  of 
gyveininent,  wliclher  it  he  monarchical,  or  of 
any  other  frame,  which  have  not  some  secrets  of 
state,  not  communicable  to  vul|;ar  understand- 
ing. 
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I  will  instance  but  one  ;  if  a  kin^r  employ  an 
amba!»sa(lor  to  a  foreign  country  or  stace^  with 
instructions  for  his  lie^^ociation,  and  be  pursue 
not  his  insrructioDS,  whereby  di>bonour  and 
damage  may  ensue  to  the  kingdou),  ii  noi  this 
commiltable  ?  And  yet  the  particular  of  his  in- 
struction, and  the  manner  of  his  miscarrying,  is 
not  fit  to  be  declared  to  hia  keeper,  or  by  him 
to  be  ceitified  to  the  Judges,  wbeie  it  is  lo  be 
opened  and  debated  in  the  presence  of  a  great 
audience. 

Ithereforo  conckide,  for  offences  against  the 
State,  in  case  of  State  Government,  the  king 
and  his  council  have  lawful  power  to  punish  by 
imprisonment,  without  shewing  particular  cause, 
\rhere  it  may  tend  to  the  disclosing  of  State  Go- 
vernment. It  is  well  known  to  many  that  know 
me,  how  much  I  have  laboured  in  this  law  of 
.the  subjects  liberty  very  many  years  before  I 
wasin  the  king's  service,  and  nad  no  cause  then 
to  speak,  but  to  speak  es  animo;  yet  did  I  thpn 
maiiitaiu  and  publish  the  same  opinion  which 
now  I  have  declared  concerning  the  king's  su- 
preme power  in  matters  of  state,  and  therefore 
cannot  iustly  be  censured  to  speak  at  this  pre- 
sent onfy  to  merit  of  my  master.  But  if  I  may 
freely  speak  my  own  understanding,  I  conceive 
it  to  be  a  question  too  high  to  be  determined  by 
any  legal  direction ;  for  it  must  needs  be  an 
hard  case  of  contention,  when  the  conqueror 
niu«)t  sit  down  with  irreparable  losses,  as  in  this 
case.  If  the  subject  prevails,  he  gains  hberty, 
but  loseth  the  benefit  of  that  State  Govern- 
ment, by  which  a  monarchy  may  soon  become 
an  anarchy  ;  or  if  the  State  prevails,  it  gains 
absolute  sovereignty,  but  loseth  subjects :  not 
iheir  subjection^  for  obedience  we  must  yield, 
though  nothing  be  lefl  us  but  prayers  and  tears, 
but  yet  loseth  the  best  part  of  them,  which  is 
their  af&ctions,  whereby  sovereignty  is  estab- 
libhed,  and  the  crown  firmly  fixt  on  his  royal 
head.  Between  two  such  extremes  there  is  no 
wfiy  to  moderate,  but  to  find  a  medium  for  the 
accommoda^(ui  of  the  difference ;  which  is  not 
for  me  to  prescribe,  but  only  to  move  your  lord- 
fcliips,  to  whom  I  submit. 

After  Mr.  Serjeant^  speech  ended,  my  Lord 
Pvesideut  said  thus  to  the  Gentlemen  of  the 
House  of  Commons ;  *  That  though  at  this  tree 
*  conference,  liberty  was  given  by  the  Lords  to 
'  the  king's  counsel  to  speak  what  they  thought 
^  fit  for  his  majesty,  yet  Mr.  Serjeant  Ashley 
<  had  no  avthorityy  or  direction  from  thetn  to^ 
^  speak  in  that  manner  he  had  done,'  And  he 
was  committed  into  custody,  and  afterwards, 
being  sorry  for  any  hasty  expression  be  might 
Lave  used,  was  discharged. 

The  Objections  of  the  King^s  Counsel,  with 
the  Answers  made  thereunto,  at  the  two 
Conferences  touching  the  same  matter. 

It  was  agreed  by  the  Attorney-General,  sir 
Robert  Heath,  that  the  seven  Statutes  urged 
by  the  Commons  were  in  force,  and  tliat  Magna 
Charta  did  extend  most  pronerly  to  the  king. 
But  he  said,  1.  That  some  ot  tliem  are  in  ge- 
a«ral  words^  and  therefore  conclude  notliing, 


but  are  to  be  expounded  by  the  precedents ; 
and  others  that  be  more  particular,  are  applied 
to  the  suggestions  of  subjects,  and  not  to  tha 
king's  command  simply  of  itself.  Hereunto  it 
was  answered,  That  the  Statutes  were  as  di- 
rect as  could  be,  which  appcaretb  by  the  read* 
ing  of  them  ;  and  that  though  some  of  them 
speak  of  suggestions  of  the  subjects,  yet  others 
do  not :  and  they  that  do,  are  as  effectual,  (or 
that  they  are  in  equal  reason,  a  commitment 
by  the  command  of  the  king,  being  of  as  great 
force,  when  it  moveth  by  a  suggestion  from  a 
subject,  as  when  the  king  taketh  notice  of  it 
himself;  the  rather  for  that  kings  seldom  inter- 
meddle with  matters  of  this  nature,  but  by  in- 
formation from  some  of  their  people. 

2.  Mr.  Attorney  objected,  that  *  per  legend 
'  terrs'  in  Magna  Charta,  (which  is  the  foun- 
dation of  this  question)  cannot  be  understood 
for  process  of  the  law  and  original  writs ;  for 
that  in  all  criminal  proceedings  no  original 
writ  is  used  at  all ;  but  every  constable  either 
for  felony  ar  breach  of  the  peace,  or  to  prevent 
the  breaeh  of  the  peace,  majr  commit  without 
process  or  original  writ,  and  it  were  hard  tho 
king  should  not  have  the  power  of  a  constable. 
And  the  statute  cited  by  the  commons,  makes 
process  of  the  law  and  writ  original,  to  be  all 
one. 

The  answer  of  the  Commons  to  tliis  objec- 
tion was,  that  they  do  not  intend  original  writs 
only  by  law  of  the  land,  but  all  other  legal  pro- 
cess, which  comprehends  tlie  whole  proceed- 
ings of  law  upon  cause,  other  than  trial  by 
jury,  Judicium  parium,  unto  which  it  is  oppos- 
ed. Thud  much  is  imported  ex  vi  termini  out 
of  the  word  process ;  .and  by  the  ttue  accepta- 
tion tlicreof  in  the  statutes  that  have  been 
used  by  the  commons  to  maintain  the  declara- 
tion, and  most  especially  the  statutes  of  35  £^. 
S,  cap..  4,  where  it  appeareth  that  a  man  ought 
to  be  brought  in  to  answer  by  the  course  of  th« 
law,  having  former  mention  of  process  made 
by  original  writ. 

And  in  28  Ed.  $,  cap,  S, '  by  tlie  course  of  th« 
law'  is  rendered  '  by  due  process  of  the  lan.^ 
And  86  Ed.  3,  Rot  Pari.  n.  20,  the  petition  of 
the  commons  saith,  '  that  no  man  ouff)it  to  be 
imprisoned  by  special  comnmnd  without  ia- 
dictment  t>r  other  due  process  to  be  made  by 
the  law,'  37  Ed.  3,  cap.  18,  calleth  the  same 
thing  '  process  of  the  law ;'  and  42  Ed.  3,  cap. 
3,  stileth  it '  by  due  process  and  writ  original ;' 
where  the  conjunctive  must  be  taken  for  a  dis* 
junctive,  which  change  is  Ordinary  in  an  expo- 
sition of  statutes  aod  deeds^  to  avoid  inconve^ 
niences,  to  make  it  stand  with  the. rest ;  and 
with  reason,  as  it  may  be  collected, '  by  the  laiv 
of  the  land'  in  Magna  ChartH, '  by  the  course  of 
the  law'  in  25  Ed.  3, '  by  the  due  process  of  law' 
in  28  Ed.  3,  ^  other  due  process  to  be  made  hjr 
the  law'  in  36  Ed.  3,  *  process  ef  the  law'  in  37 
Ed.  3,  and '  by  due  process  and  writ  original'  in 
413  Ed.  3,  are  meaqt  one  and  the  same  thing ; 
the  latter  of  these  statutes  referring  always  to 
the  former,  and  that  all  of  them  import  any  due 
aud  regular  proceedings  of  lair  upon  n  ««tts« 
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other  than  the  Trial  by  Jury.  And  this  ap- 
peareth  10  Rep.  74,  in  the  c»se  ot'  the  Mnr- 
thalsea,  and  1 1  Rep.  99,  James  Bang's  case, 
uhere  if  is  understood  of  giving  jurisdiciion  by 
charter  or  prescription^  which  is  the  ground  of 
a  proceeding  by  course  of  law.  And  in  Sei- 
den's  Notes  on  Fortescut,  fol.  39,  where  it  is 
expounded  ibr  law-wager,  which  is  likewise  a 
trial  at  law  b^  the  oath  of  the  parties  differing 
from  that  by  jury.  And  it  doth  truly  compre- 
hend these  and  all  other  rr|ular  proceedings 
in  law  upon  cause,  which  gives  authority  to 
tiie  constable  to  arrest  upon  cause.  And  if 
this  be  not  the  true  exposition  of  these  words 
*  per  legem  terne,'  the  king's  counsel  were  de- 
sired to  declare  their  meaning,  which  they  never 
offered  to  do ;  and  yet  certainly  the&e  words 
were  not  put  into  the  statute  without  sooie  in- 
tention of  consequence. 

And  thereupon  Mr.  Serjeant  Ashley  offered 
an  interpretation  of  them  thus  :  namely,  That 
there  were  divers  laws  of  this  realm,  as  the 
Common  Law,  the  Law  of  the  Chancery,  the 
Ecclesiastical  Law,  the  Law  of  the  Admiralty 
or  Marine  Law,  the  Law  of  the  Merchants,  tlie 
Martisd  Law,  and  the  Law  of  State ;  and  that 
these  words  *  per  legem  tcrre,'  do  extend  to 
all  these  laws. 

To  this  it  was  answered.  That  we  read  of  no 
Law  of  State,  and  that  none  of  these  laws  can 
be  meant  there,  save  the  Cororaon  Law,  which 
is  the  principal  and  general  law,  and  is  always 
underbtood  by  way  of  excellency,  when  men- 
tion is  made  of  the  law  of  the  land  generally : 
and  that  though  each  of  the  other  laws,  which 
are  admitted  into  this  kingdom  by  custom  or 
act  of  parliament,  may  justly  be  called  a  law 
of  the  land,  yet  none  of  them  can  have  the 
pre-eminence  to  be  stiled  the  law  of  the  Innd. 
And  no  Statute,  Law-Book,  or  other  Autho- 
rity, printed  or  unprinted,  could  be  shewn,  to 
prove  that  the  law  of  the  land,  being  generally 
mentioned,  was  ever  intended  of  any  other 
than  the  Common  Law  ;  and  yet  even  by  these 
other  laws,  a  mftn  may  not  be  committed  with- 
out a  cause  expressed. 

But  it  standeth  with  tlie  rule  of  other  legal 
expositions,  that  *  per  legem  teme,'  must  be 
meant  the  Common  Law,  which  is  the  general 
and  aniversal  law  by  which  men  hold  their  in- 
heritances ;  and  therefore  if  a  man  speak  of  es- 
cuage  generally,  it  is  understood,  as  Littleton 
observ^,  sect.  99,  of  the  incertain  escuage, 
which  is  a  knight's  siervice  tenure,  for  the  de- 
fence of  the  realm,  by  the  foody  of  the  tenant 
in  time  of  war,'and  not  of  certain  escuage,  which 
giveth  only  a  contribution  in  money,  and  no 
personal  service. 

And  if  a  Statute  speak  of  the  Kiog*s  Courts 
of  Recoed,  it  is  meant  only  of  the  four  at  West* ' 
m>Li9ter  by  way  of  excellency,  Coke's  6  Rep. 
SO,  Gregory's  case.  So  the  Canonists  by  the 
Excommunication  simply  spoken,  do  intend 
the  greater  Excommtmication.  And  the  Em- 
peror in  his  Institutions  saith.  That  the  Civil 
JLaw  being  spoken  generallv,  is  meant  of  the 
Civil  Law  of  Rome,  though  the  law  of  every 


city  is  a  civil  law ;  as  when  a  man  names  The 
Poet,  the  Grecians  understand  Homer,  the  loi-* 
tinists,  Virgil. 

2.  Admit  *  per  le^ieni  terrae*  extend  to  all 
the  laws  of  the  Iuii(i,  yet  a  man  lIll]^t  not  be 
committed  by  any  of  them,  but  by  tiie  due  pro- 
ceedings that  are  executed  by  iho»c  inw^,  and 
upon  a  cause  declared. 

Again,  it  was  urged,  That  the  king  was  not 
bound  to  express  a  cause  of  impristonuitnt,  be- 
cause there  may  be  in  it  matter  uf  btate,  not  iic 
to  be  revealed  for  a  time,  lest  the  confederates 
thereupon  make  n>eans  to  escape  the  haiuis  of 
justice.  And  therefore  the  Statutes  cannot  be 
intended  to  restrain  all  commitments,  unless  a 
cause  be  expressed  ;  for  tliat  it  would  be  very 
'inconvenient  and  dangerous  to  the  state,  to 
publish  the  cause  at  the  very  first. 

Hereunto  it  was  replied  b}i  the  Commons, 
That  all  danger  and  inconvenience  may  be 
avoided  by  declaring  a  general  cause,  as  for 
treason,  suspicion  of  treason,  misprision  of 
treason,  or  felony,  without  specifying  the  par- 
ticular; which  can  give  no  greater  liti;ht  to  a 
confederate,  than  will  be  conjecturtd  by  the 
very  apprehension  upon  the  imprisonment,  if 
nothing  at  all  were  expressed. 

It  was  further  alledged,  That  there  was  a 
kind  of  contradiction  in  the  position  of  the 
Commons,  when  they  say,  a  party  committed 
without  a  cause  shewed,  ought  to  be  delivered 
or  bailed ;  bailing  being  a  kind  of  imprison* 
ment ;  delivery  a  total  freeing. 

To  this  it  hath  been  answered,  that  it  hath 
always  been  the  discretion  of  the  Judges,  to 
give  so  much  respect  to  a  commitment  by  the 
command  of  the  King  or  the  privy-council, 
(which  are  ever  intended  to  be  done  in  just 
and  weighty  causes)  that  they  will  not  presently 
set  them  free,  but  bail  them  to  answer  what 
shall  be  objected  against  them  on  his  majesty's 
behalf;  but  if  any  other  inferior  officer  do  com- 
mit a  man  without  shewing  cause,  they  do  in- 
stantly deliver  him,  as  having  no  cause  to  ex- 
pect their  leisure.  So  the  delivery  is  applied 
to  an  imprisonment  by  the  command  of  some 
mean  minister  of  justice ;  baihng,  when  it  is 
done'  by  the  command  of  the  king  or  liis 
council. 

It  was  argued  by  Mr.  Attorney,  that  bailing 
was  a  gcace  and  favour  of  a  court  of  justice, 
and  that  they  may  refuse  to  do  it. 

This  was  agreed  to  be  true  in  divers  cases ; 
as  where  the  cause  appears  to  be  for  Felony,  or 
other  crimes  expressed,  for  tliat  there  is  an- 
other way  to  discharge  then  in  some 'conveni- 
ent time  by  their  trial ;  and  yet  in  these  cases, 
the  constant  practice  hath  been  anciently  and 
modernly  to  bail  men :  but  where  no  cause  of 
the  imprisonment  is  returned,  but  the  command 
of  the  king,  there  is  no  way  to  deliver  such 
person  by  trial  or  otherwise,  but  tliat  of  the 
Habeas  Corpus.  And  if  they  should  be  then 
remanded,  they  might  be  perpetually  imprison- 
ed, without  any  remedy  at  all ;  and  consequently 
a  man  that  had  committed  no  offence,  might 
be  in  a  worse  case  than  a  great  offender;  for 
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the  latter  should  have  an  ordinary  trial  to 
discharge  Inm,  the  other  should  never  be  de- 
livered. 

It  was  further  said,  that  though  the  statute 
of  Westminster  1.  c.  15,  be  a  statute  which  by 
T^  Liy  ot  provision  did  extend  only  to  the  sheriflf, 
vf:t  I  tie  reciiut  of  that  statute  touching  tlie  four 
cases,  wherein  a  man  was  not  replevlable  at 
ttiC  couimoi)  law,  namely,  those  that  were  com- 
mitted for  the  death  of  a  man,  by  the  command 
of  the  king,  or  of  his  jusi'ces,  or  for  the  forest; 
did  declare  that  tlie  j  usticcs  could  not  bail  such 
a  one,  and  that  repleviabie  and  bailable  were 
synonimous  or  all  one:  and  that  Stamford,  a 
judge  of  great  authority,  doth  expound  it  ac- 
cordingly (Stam«  pi.  Cor.  73.)  and  that  neither 
the  statute  nor  he  say '  repleviabie  by  the  sheriff,' 
but  generally  *  without  restraint;'  and  that  if 
the  chief  justice  commits  a  man,  be  is  not  to 
he  iotar^ed  by  any  other  court,  as  appcarcth  in 
the  Re^ibter. 

To  this  it  was  aiwwered,  1.  That  the  recital 
-of  the  body  of  the  statute,  relateth  to  the  sberiflf 
only,  as  appeareth  by  the  very  words.  2.  That 
repleviabie  is  to  (he  sheriflf,  for  that  the  word 
imports  no  more ;  but  a  man  committed  by  the 
Chief  Justice,  is  bailable  by  the  court  of  KingV 
Bench.  S.  That  Stamford  meaneth  all  of  the 
ebenflf,  or  at  least  he  hath  not  sufficiently  ex- 
pressed that  he  intended  the  justices.  4.  It  was 
^nied  that  repleviabie  and  bailable  were  the 
same,  for  they  difller  in  respect  of  the  place 
where  they  are  used,  bail  being  in  the  King's 
Court  of  Uecord,  repleviabie  betbre  the  sheriflf; 
and  they  are  of  several  natures,  repleviabie  be- 
ing a  letting  at  large  upon  sureties,  bailing  be- 
ing when  one  *  traditur  ill  ballium,'  the  bail  are 
fais  gaolers,  and  may  imprison  him,  and  shall 
suffer  body  for  body ;  which  is  not  true  of  re- 
l^eyyin^  by  sureties:  and  bail  ditfereth  from 
mainprise  in  this,  that  mainprize  is  an  under- 
taking in  a  sum  certain,  baihog  is  to  answer  the 
condemnation  in  civil  causes,  and  in  criminal, 
body  for  body. 

The  reasons  and  authorities  in  the  first  Con- 
lerencc  were  then  renewed,  and  no  exceptions 
taken  to  any,  save  that  in  89  Hen.  6,  it  doth 
not  appear  tlrat  the  command  of  the  king  was 
by  his  mouth,  which  must  be  intended,  or  by 
his  council,  which  is  all  one,  as  is  observed  by 
Stamford ;  for  the  two  words  are^  that  a  man  is 
not  repleviabie  by  the  sheriflf,  who  is  committed 
by  the  writ  or  the  commandment  of  the  king. 

21  £d.  1,  Rot.  8,  don.  was  cited  bv  tlie 
King's  Counsel ;  but  it  was  answered,  that  it 
concerned  the  sheriff  of  Leicestershire  only, 
and  not  the  power  of  the  judges.  33  Hen.  6, 
the  king's  Attorney  confessed,  was  nbthing  to 
the  purpose ;  and  yet  that  book  hath  been  usu- 
ally cited  by  those  that  maintain  the  contrary 
to  the  declaration  of  the  commons.  And 
therefore  such  sudden  opinions  as  have  been 
given  thereupon,  are  not  to  be  regarded,  the 
foundation  failing. 

And  where  it  was  said  that  the  French  of  36 
Ed.  3,  Rot.  Pari.  n.  9,  which  can  receive  no  an- 
'swer^  did  not  warrant  what  was  inferred  thanoe; 


but  that  these  words,  '  sans  disturbance  met- 
'.  tre,  ou  ani^t  faire,  et  le  contre  per  special 
'  mandement  ou  en  autre  maniere,'  must  be 
understood,  that  the  Statutes  ^lodld  Be  put  in 
execution,  without  putting  disturbance,  or 
making  arrest  to  the  contrary  by  special  oom- 
mand  or  in  other  manner ;  the  commons  did 
utterly  deny  the  interpretation  given  by  the 
king's  couosel :  and  to  justify  their  own  did 
appeal  to  all  men  that  understood  Frendi. 
And  upon  tlie  seven  statutes  did  conclude,  that 
their  declaration  remained  an  uadoubted  truth, 
not  controlled  by  any  thing  said  to  the  contrary. 


'  ii 


[The  Peocegdincs  agatkst  tbb  Earl  or 
S^UFSOLK,  April  14,  1688.* 
Mr.  Ktrton  acquainted  il»e  house,  that  tt>e 
earl  of  Suffolk  had  said  to ,  som^  gentlemen, 
'  That  Mr.  Selden  had  razed  a  Record,  and 
'  deserved  to  be  hanged,  for  going  about  to  set 

*  division  betwixt  the  king  and  his  subjects.' 
And  being  demanded  to  whom  the  wordlt  were 
spoken,  he  was  unwilling  to  name  any,  till 
upon  the  question  it  was  resolved  he  should  no- 
minate him.  He  then  named  sir  John  Strang- 
ways ;  who  was  unwilling  to  speak  what  lie  had 
heard  firom  the  earl :  but  being  commanded  by 
the  house,  and  resolved  upon  the  question,  he 
confessed. 

That  upon  Saturday  last,  he  being;  in  the 
Committee-Chamber  of  the  lords,  the  earl  of 
Suffolk  called  to  him,  and  said,  <  Sir  John,  will 
'  you  not  hang  Selden  V  To  whom  he  said.  For 
what.>  The  earl  replied,  <  By  God  he  hath  raxed 

*  a  Record,  and  deserves  t^i  be  hanged  f.' 

This  the  House  of  Commons  took  as  a  great 
injury  done  to  the  whole  bouse,  Mr.  Selden 
being  employed  by  them  in  the  Confi?ren6e  with 
the  lords  in  the  great  cause  concerning  the 
Liberty  of  the  Persons  of  the  Subjects. 

Hie  House  presently  sent  shr  Robert  PhiHips 
tritb  a  Message  to  the  Lords  to  this  effect;  he 
expressed  the  great  care  the  Commons  had 
upon  all  occasions  to  maintain  all.  mutual  re- 
spect and  correspondency  betwixt  both  houses: 
then  he  informed  them  of  a  great  injury  done 
by  the  earl  of  Suffolk  to  the  whole  hou^,  and 
to  Mr.  Selden,  a  'particular  member  thereof, 

*  This  was  Theophilus  earl  of  Suffolk,  son 
to  James  earl  of  Suffolk  Lord-Treasurer;  teoip. 
Jac.  1. 

t  Mr.  Selden,  <<  I  am  called  up  to  justify 
myself.  I  see  the  words  charge  me  to  have 
razed  Records.  I  hope  no  man  believes  I  ever 
did  it.  I  cannot  guess  what  this  Urd  means, 
i  did  deliver  in  whole  copies  of  divers  Records 
examined  bv  myself,  and  divers  other  gentle- 
men of  tliis  house.  These  I  delivered  in  to  the 
lords  house ;  and  the  Clerk  of  the  Crown 
brought  in  the  Records-  of  the  office  before  the 
lords :  I  desire  that  there  may  b« «  Message 
from  this  house  to  the  lords,  to  make  art  the 
bar  there  a  Charge  against  the  lord  tlwt  spoke 
thus;  and  I  hope  we  shall  hayejustice."  Ex 
MSS.  Pymmii  in  Selden's  lif*.  in  his  Works» 
vol.    ,  p.  16. 
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who  by  their  cmBtBand  bad  been  «mpk>jc<l  in 
the  iace  Coaksetice  with  their  lorcUhips :  that 
the  house  was  wry  seusible  thereof,  and  ac- 
cordini^  to  tanner  precedents,  made  them  truly 
Acquaiated  withir,  and  demandedjustica  against 
the  earl  of  Suffolk.  He  read  tlie  words,  saying 
ther  wefe  spoken  to  sir  John  SCraogways,  a 
lueoiber  of  their  house.  * 

Alter  a  short  slay^  the  lords  called  for  the 
mctienget ,  to  whoaa  the  Lord-Keeper  gave  this 
answer;  he  si|[Bified  the  great  desire  aad  eare 
oi'  their  lovdships  to  maintain  and  increase  the 
correspondancies  batwiat  both  hoaaas,  and  as 
a  testinoBy  thereof  they  had  partly  taken  into 
consideratioa  ^e  charge :  that  the  earl  of  Suf- 
folk,  befng  a  man  of  great  place  and  honour, 
bad  vohintarilj  protected  upon  his  honour  and 
sooi,  that  there  passed  no  sueli  words  as  those 
h-om  him  to  sir  John  Strangways:  and  the 
Lord^Keeper  wished  that  their  lordships  speedy 
proceedings  in  this  business  might  testify  their 
lore  and  good-will  to  the  coonmons  house. 

The  next  day  being  the  15th  of  April,  sir 
John  Strangwaysmade  a  Protestation  openly  in 
the  house,  wherein  he  avowed  that  (notwitb- 
^taiiding  the  Earl's  denial)  be  did  speak  those 
vonls  positively  onto  htm,  and  would  maintain 
It  any  way  fitting  a  member  of  that  house,  or  a 
gentleman  of  honour. 

They  ordered  that  this  Protestation  should 
k'  entered  iuxo  the  Journal- boak,  and  that 
a  committee  should  take  into  consideration 
what  was  fit  for  the  lioiise  to  proceed  to,  for 
the  justification  of  sir  John  Strangways,  and 
what-  was  fitting  to  be  done  in  this  case,  and  to 
examine  witnesses  of  the  proof  of  the  words. 

Upon  the  17th  day  sir  Jolm  Elliot  reported 
what  tite  committee  had  done  ;  That  they  had 
>ent  he  and  examined  sir  Christ.  Nevil ;  who 
rciated,  that  upon  Saturday  being  in  the  Lords 
Ciiraniittee-Chainber,  the  earl  of  Suffolk  said 
thus  to  him :  Mr.  Attorney  hath  cleared  the 
huMne%,  and  hath  made  the  cause  plain  on  the 
king's  side  ;  and  further  said,  Mr.  Selden  hath 
razed  a  Record,  and  Imth  deserved  to  be  hang- 
<>(i,  and  the  lower  liouse  should  do  well  to  join 
With  the  higher  in  a  petition  to  the  king  to  hang 
i-irn ;  and  added  as  a  reason,  for  Mr.  Selden 
^jim  about,  and  took  a  course  to  divide  the 
liing  from  his  people,  or  words  to  thnt  effect. 
And  being  asked,  whether  he  conceived  that 
those  words^of  dividing  the  king  from  his  people, 
hiid  relation  to  the  whole  and  general  action  of 
Mr.  Selden  before  the  lords,  or  to  the  particular 
of  razing  a  reeord  }  He  conceived  they  were 
referred  to  the  general  action. 

They  had  examined  one  Mr.  Littleton,  who 
confessed  he  fieard  the  earl  of  Suffolk  speak  to 
a  e;eiltieman,  whom  he  knew  not,  words  to  this 
effect,  viz.  That  he  would  not  be  in  Mr.  Sel- 
den's  coat  for  10,000/.  and  that  Mr.  Selden 
deserved  to  be  hanged. 

he  second  part  of  this  report  concerned  the 
particular  of  sir  John  Strangways,  wherein 
ihough  the  committee  found  no  witness  to  prove 
ihe  words  spoken  to  sir  John  Strangways,  yet 
Uiera  were  many  circumstances  which  persuad- 


ed them  of  the  truth  thereof.  1^  That  the 
same  words  in  the  sume  syJiables  were  spukeii 
to  sir  Christ.  Nevil,  and  that  the  earl  as  be 
called  to  him  sir  John  Straut^ways,  so  he  calltd 
to  him  sir  Christ.  Nevil.  2.  That  the  earl  of 
Sutfblk  called  sir  John  Strangways  to  him,  auct 
spake  to  him,  was  proved  by  sir  George  Fane, 
and  sir  Alex.  St.  John,  at  which  time  the  earl 
seemed  tViU  of  that  which  he  delivered.  S: 
That  sir  John  Strangways  instantly  after  his 
discourse  with  the  earl  of  Suffolk  went  to  the 
earl  of  Hertford  and  delivered  him  the  passages 
betwixt  them,  being  the  same  related  in  the 
house.  4.  From  the  unwillingness  of  sir  John 
Strangways,  though  called  upon  by  the  liouse^ 
to  testify  against  the  earl,  till  it  was  resolved  by 
question  he  should  do  it :  from  a  probability, 
that  had  not  these  words  been  spoken  to  him- 
self, it  is  like  he  would  have  produced  sir  Christ. 
Nevil,  froB  wliom  he  also  heard  the  same.  5. 
From  the  worth  of  the  gentleman,  and  his  in- 
genuous Protestation  in  the  house,  That  he 
was  ready  to  justify  the  truth  of  what  he  said 
in  any  coarse  the  house  should  think  meet,  or 
was  fit  for  a  gentleman  of  honoor. 

Hereupon  the  house  resolved  upon  tlie  ques- 
tion : 

1.  "  That  the  earl  of  Suffolk,  notwithstand- 
ing his  denial,  had  laid  a  most  unjust  and  scan-> 
dalous  imputation  upon  Mr.  Selden,  a  member 
of  the  house,  being  employed  in  the  service  of 
the  house,  and  therein  upon  the  whole  house 
of  commons,  3.  That  this  house,  upon  due 
examination,  is  fully  satisfied  thnt  sir  John 
Strangways  (notwithstanding  the  carl  of  Suf- 
folk's denial)  hath  affirmed  nothing;  but  what  is 
most  true  and  certain.  3.  That  these  particu- 
hu^  and  additions  he  again  presented  to  the 
lords,  and  the  earl  of  Suffolk  be  newly  charged 
at  the  bar,  and  the  lords  desired  to  proceed  in 
justice  against  the  earl,  and  to  inflict  such  pu- 
nishment upon  him  as  an  '  offence  of  so  high  a 
nature,  being  against  the  house  of  commons, 
doth  dcserv'e.'' 

Sir  John  Elh'ot  u'as  sent  with  a  Messn^^e  fa 
the  lords;  who  after  a  while  returned  tliis 
Answer,  That  they  had  taken  the  Mc^suge  into 
consideration,  and  would  further  take  it  into 
due  consultation,  and  in  convenient  time 
would  return  an  answer  by  messenirers  of  their 
own.  But  what  was  done  in  this  affair  does 
not  appear.] 

Mr.  Noye,  on  the  Itith  of  April,  offered  an 
Answer  to  the  inconveniencies  presented  by 
Mr.  Attorney,  which  »vere  four  in  number. 

First,  whore  it  was  objected,  that  it  was  in- 
convenient to  express  the  cause,  for  fear  of  di- 
vulging the  *  Arcana  imperii,'  for  hereby  all 
may  be  discovered,  and  abundance  of  traitors 
never  brought  to  justice.  To  this  that  learned 
man  answered,  That  the  Judges  by  the  inten- 
tion of  the  l:iw  are  the  king's  counsel,  and 
the  secrets  may  safely  be  committe<l  to  all  or 
some  of  them,  who  might  advii^e  whether  thiry 
will  bail  him  :  and  here  is  no  danger  to  kint;, 
or  subjects ;   for  their  oath  will  not  pennit 
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them  to  reveal  the  secrets  of  the  king,  nor  yet 
to  detain  the  subject  long,  if  by  law  he  be  to 
be  bailed.  ^ 

Secondly,  For  that  objection  of  the  children 
of  Odonell,  he  laid  this  for  a  ground,' that  the 
king  can  do  no  wrong;  but  in  cases  of  extreme 
necessity,  we  must  yield  sometimes  for  the  pre- 
servatitm  of  the  state,  *  ubi  unius  damnum 
'  uiilitiite  publica  rependitur :'  he  said  there 
was  no  trust  in  the  children  of  traitors,  no 
wrong  done  if  they  did  '  tabefacere,'  or  '  mar- 
<  cescere  in  carcere.'  It  is  the  same  case  of 
necessity,  as  when  to  avoid  the  burning  of  a 
town,  we  are  forced  to  pull  down  an  honest 
man^s  house,  or  t(»  compel  a  man  to  dwell  by 
the  sea-iide  for  defence  or  foriitude.  Yet  the 
king  can  do  no  wrong,  for  '  poteotia  juris  est 

*  noa  injuria  :*  ergo  the  act  of  the  king,  though 
to  the  wrong  of  another,  is  by  the  law  made  no 
wrong  ;  as  if  he  commanded  a  person  to  be 
kept  in  prison,  yet  be  is  responsible  for  bis 
wrong  :  he  quoted  a  book  42.  6.  Ass.  Port. 

Thirdly,  The  instance  made  of  Westminst. 
first,  he  said  there  was  a  great  difference  be- 
tween those  three.  Mainprise,  Bail,  and  Re- 
plevin. The  St<^tute  savs,  a  man  cannot  be 
replevied :  ergo^  not  nailed  non  sequitur. 
Mainprise  is  under  pain  ;  bail  is  body  for 
body':  but  no  pain  is  ever  in  court  to  be  de- 
clared, unless  the  party  appears.  Replevin  is 
neittier  by  !»urety  nor  bail;  and  Replevin  is 
never  in  court.- 

Fourthly,  Where  it  is  said  that  bail  is  ex  gra- 
tia, he  aii'^wers,  That  if  the  prisoner  comes  to 
Hiiheas  Corpus,  then  it  is  not  ex  gralia,  yet  the 
court  may  advice,  but   mark  the  words  *  ad 

*  subjiciendum  et  recipiendum  prout  curia  con- 
'  sideraverit.'  Now  it  is  impossible  the  Judges 
should  do  so,  if  110  cause  be  expressed  ;  for  if 
they  know  no  c&use,  he  may  bring  the  iir«t, 
second,  third,  and  fiurth  Habeas  Corpus,  and 
so  intiuite  till  he  find  hnnself  a  perpetual  pri- 
soni-r:  so  that  no  cau^e  r^xpressed,  is  worse  for 
a  man  than  the  greatest  cause  or  villainy  that 
can  be  imagined..  And  thus  far  proceeded  that 
leai-ned  gentleman. 

Mr.  Glanvile  said,  That  by  favour  of  the 
house  of  commons  he  had  liberty  to  speak,  if 
opportunity  were  offered.  He  applied  his  an- 
swer to  one  particular  of  Mr.  Attorney,  who 
assigned  to  the  king  four  great  trusts :  1.  War, 
2.  CuinH,  3.  Denizens,  4.  Pardons;  it  is  as- 
sented to,  ttiat  the  king  is  trusted  with  all  these 
four  legal  prerogatives,  but  tlie  argument  fol- 
loweth  not,  the  king  is  trusted  with  many 
prerogatives :  ergo,  in  this  *  non  sequitur  non 
'  est  sutticiens  enumer:itio  partium.'  Ue  said 
he  could  ansiver  these  particulars  with  two 
rules,  whereof  the  first  shotdd  wipe  off  the 
first  and  the  second ;  and  the  other,  the  third 
and  fourth. 

The  first  rule  is  this :  there  is  no  fear  of  trust- 
ing the  king  with  any  thing,  but  the  fear  of  ill 
counsel :  the  king  may  eabily  there  be  trusted, 
where  ill  counsel  doth  not  engage  both  the 
king  and  subjects,  as  it  doth  in  matter  of  war 


and  coin.  If  he  miscarry  in  the  wars,  it  is  not 
always  '  plectuntur  archivi,'  but  he  smarts 
equally  witK  the  people ;  if  he  abase  his  coin, 
he  loseth  more  than  any  of  his  people  ;  ergo, 
he  inay  safely  be  trusted  with  the  flowers  of  the 
crown,  war  and  coin. 

The  second  rule  he  began  was  this,  When 
the  king  is  trusted  to  confer  grace,  it  is  one 
thing ;  btic  when  be  is  trusted  to  infer  an  in-* 
jury,  it  is  another  matter.  The  former  power 
cannot,  by  miscouns^ing,  be  brought  to  pre* 
judice  another,  the  latter  may ;  if  the  king  par- 
doneth  a  guilty  man,  he  punisheth  not  a  good 
subject ;  if  he  denizen  never  so  many  strangers, 
it  is  but  damnum  tine  injuria  :  we  allow  him  a 
liberty  to  confer  grace,  but  T;ot  withput  cause 
to  infer  punishment ;  and  indeed  he  cannot  do 
injury ;  for  if  he  command  to  do  a  man  wrong, 
the  command  is  void,  '  et  actor  fit  author,'  and 
the  actor  becomes  the  wrong  doer.  Tberefi>re 
the  king  may  safely  be  trusted  with  war,  coin, 
denizens,  and  pardons,  but  not  with  a  power  to 
imprison  without  expression  of  cause,  or  limi- 
tation of  time ;  as  the  poet  tells  us,  because 
*  libertas  potius  auro.' 

After  these  debates,  the  house  of  peers 
called  upon  the  Judges  to  answer  the  Charge 
of  the  house  of  commons,  for  their  Judgment 
on  the  Habeas  Corpus,  brought  in  Mich,  term 
by  the  Gentlemen  imprisoned  for  refusing  to 
subscribe  to  the  Loan. 

The  Answer  of  the  Judges  for  matter  of  fact 
upon  the  Habeas  Corpus,  2 1  April. 

The  Chief- Jutt ice  saith.  They  are  prepared 
'to  obey  our  command,  but  they  desire  to  be 
advised  by  us,  whether  they  being  sworn  upon 
penalty  of  forfeiting  body,  lands,  and  goods, 
into  the  king's  hands,  to  give  an  account  to  him, 
may  without  warrant  do  this. 

The  Duke  said,  He  had. acquainted  the  king 
with  tlie  business,  and  for  aught  he  knew  he 
is  well  content  therewith ;  but  for  better  assur- 
ance, he  hath  sent  his  brother  of  Anglesey  to 
know  his  pleasure. 

Vevomhire.  If  a  complaint  be  made  by  a 
mean  man  against  the  greatest  otficer  in  tttis 
place,  he  is  to  give  an  account  of  his  doings  to 
this  house. 

Bishop  6f  Lincoln.  This  motion  proceeded 
from  him,  and  so  took  it  for  clear,  that  there 
was  an  appeal  from  the  Cliancery  to  a  higher 
court  than  the  KingVbench,  and  that  court 
hatli  ever  given  an  account  of  their  doings. 

The  lord  Say.  He  wondered  there  should 
be  any  question  made  of  this  business,  because 
in  his  opinion,  this  being  the  lughest  court,  did 
admit  of  no  appeal. 

1  he  Fresideni.  The  Juc^es  did  not  do  this 
by  way  of  appeal,  but  as  the  most  common  way 
for  them,  this  being  a  matter  concerning  the 
king's  prerogative. 

Lord  Say.  If  they  will  not  declare  them- 
selves, we  must  take  into  consideration  Uie 
point  of  our  privilege. 

The  Duke.  This  was  not  done  by  the  Judges, 
as  fearing  to  answer,  but  respect  to  the  kiii|;. 
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And  now  his  brother  was   come  with  answer 
from  the  king,  that  they  might  proceed. 

Order  was  taken  that  this  passage  should  not 
be  entered  into  the  Joumal-Book. 

And  so  Judge  Wuitlock  spake. 

My  lords,  we  are  by  your  appointment  here 
rfady  to  clear  any  aspersion  of  the  house  of 
oiDfnons  in  their  late  presentment  upon  the 
Kid^Vbench,  that  the  Subject  was  wounded  in 
thi^  judgment  there  lately  given.  If  such  a 
tiiina  were,  my  lords,  your  lordships,  not  they, 
hue  the  power  to  question  and  judge  the  same. 
B  It,  my  lords,  I  sny  there  was  no  Judgment 
p;en,  whereby  either  the  prerogative  might  be 
enlarged,  or  the  Uight  of  the  Subject  trenched 
apon.  It  is  true,  my  lords,  in  Michaelmas 
li-nn  last,  four  gentlemen  petitioned  for  an 
Habeas  Corpus,  which  they  obtained,  and 
cfiunsel  was  assigned  unto  them ;  the  return 
was  *  per  speciale  mandatum  domini  regis,' 
which  likewise  was  made  unto  us  under  the 
bands  of  18  privy  counsellors.  Now,  my  lords, 
if  we  bad  delivered  them  presently  upon  this,  it 
must  have  been,  because  the  king  did  not  shew 
the  cause,  wherein  we  should  hiive  judged  the 
iitig  bad  done  wrong ;  and  this  is  beyond  our 
iuawledgc,  for  he  might  hare  committed  ihetn 
^or  other  matters  than  we  could  have  imagined. 
But  ti»ey  might  say,  thus  they  might  have  been 
kept  in  prison  all  their  days  ;  I  ans\ver  no,  but 
we  did  remit  theoi,  that  we  might  belter  advise 
of  the  matter  :  and  ihey  the  next  day  mitjht 
h<i^e  had  a  new  writ,  if  they  had  pleased.  But 
thc7  lay,  we  ought  not  to  have  denied  bail.  I 
aii>wer,  if  we  had  done  so,  it  must  needs  have 
re.iected  upon  the  king,  that  he  had  unjustly 
iinpn>oned  them.  And  it  appears  in  Dyer, 
i  Uii  thsit  divers  gentlemen  being  committed, 
ini  requiring  Habeas  Corpus,  some  were 
bailed,  others  remitted  :  whereby  it  appears, 
much  is  left  to  the  discretion  of  the  judges. 

For  that  which  troubled  to  much,  *  remit- 

*  titur  qoousque,*  this,  my  lords,  was  only  (as  I 
«Jiii  before)  to  take  time  what  to  do;  and 
whereas  they  will  have  a  difference   betwixt 

*  remittitur'  and  •  remittitur  quousquc,'  my 
lords,  I  confess  I  can  find  none  ;  but  these  are 
new  inventions  to  trouble  old  Kecorris.  And 
herein,  my  lords,  we  have  dealt  with  know- 
W!»e  and  understand iog  ;  for  had  we  given  a 
Jttdjrment,  •  the  party  must  thereupon  have 
'<*ted.  Every  judgment  must  come  to  an 
j'^^ue  in  matter  of  fact,  or  demur  in  point  of 
'^*;  here  is  neither,  therefore  no  judgment. 

As  to  endenvouring  to  have  a  Judgment  en- 
^^f^i",  it  is  true,  Mr.  Attorney  pressed  the 
i^meforbis  master's  service;  but  we  being 
s^oni  to  do  right  betwixt  the  king  and  his  sub- 
jects, commaiided  the  clerk  to  make  no  entry, 
l>"t  according  to  the  old  form ;  and  the  rule 
*M  given  by  the  Chief-Justice  alone.  I  have 
spent  mf  time  in  this  court,  and  I  speak  confi- 

*""y»  I  did    never  see   nor   know    by   any 

**ord,  that  upon  such  a  rettirn  as  thi»,  a  man 

*»»«  bailed,  the  king  notfirKt  consulted  with  in 

^"thacaseastbie. 
v<n..  IIJ, 


The  Commons  House  do  not  know  what 
letters  and  commands  we  received,  for  these 
remain  in  our  court,  and  were  not  viewed  by 
them:  for  the  rest  of  the  matters  presented  by 
(he  house  of  commons,  they  were  not  in  agita- 
tion before,  us,  whether  the  king  may  commit, 
and  how  long  he  may  detuin  a  man  committed. 
Therefore  having  answered  so  much  as  con- 
cerneth  us,  1  desire  your  lord<»hips  good  con- 
structions uf  what  hath  been  said. 

>  Judge  Jont$  said.  He  was  here  to  deliver 
before  us,  what  Judgment  was  given  before 
them  concerning  the  Habeas  Corpus:  he  an- 
swered. No  Judgment  was  given,  and  the  mat- 
ter of  fact  was  such  as  my  brother  delivered 
unto  you  yesterday.  These  four  gentlemen 
were  committed  to  the  Fleet,  Gute-house,  and 
marshal  of  the  houshold.  Four  returns  were 
made  upon  the  writs,  and  every  one  of  them 
had  a  counsellor  appointed,  who  had  copies  of 
the  returns.  A  rule  was  granted,  tlieir  council 
heard,  and  exception  taken  to  the  return,  be- 
cause it  did  not  shetv  cause  ol  their  caption. 

These  were  of  no  force,  in  the  opinion  of  the 
Judges.  The  next  exception  was,  because  no 
cause  of  their  commitment  was  shewed,  t^hich 
the  Judges  held  to  be  all  one  in  point  of  law. 
Then,  my  lords,  ihey  allcdged  many  Precedents 
and  Statutes  of  themselves,  which  the  king's 
attorney  answered,  That  persons  committed 
by  the  kirg,  or  council,  were  ne\er  bailed,  but 
his  pleasijre  was  iiist  knonn. 

We  agreed  at  the  Chamber  of  the  Chief- 
Justice,  that  all  the  Statutes  alledged  are  in 
force ;  but  whether  we  should  liail  them  or  no, 
was  the  question,  therefore  we  remitted  them 
quousque.  After  %vhich  Mr.  Attorney  required 
a  Judgment  might  be  entered :  I  commanded 
the  clerk,  he  shiuld  not  suffer  any  such  thing 
to  be  done,  because  we  would  be  better  ad- 
vised. 

But  some  will  say,  our  act  is  otherwise :  I 
answer,  No  ;  for  we  have  done  no  more  than 
we  do  upon  an  ordinary  urit,  when  we  purpose 
to  be  better  advised,  and  that  was  only  an  in- 
terlocutory order.  But,  my  lords^  put  the  case 
a  Habeas  Corpus  should  be  granted  for  one 
that  is  committed  by  the  house  of  commons, 
would  they  (think  you)  take  it  well  h^  should 
be  bailed  at  his  first  coming  to  the  court  ?  I 
think  they  would  not,  and  I  think  the  king 
would  have  done  so  in  this  case.  Now,  my 
lords,  there  is  a  petition  of  ri|^)t,  and  a  petition 
of  grace  :  to  be  bailed,  is  a  matter  of  grace; 
therefore  if  a  man  be  brought  upon  an  Habeas 
Corpus,  and  not  bailed,  he  cannot  say  the 
court  hath  done  iiiro  any  vdong.'  I  iiuve  novr 
served  seven  years  a  Judtre  in  this  court,  and 
my  conscience  beareth  me  witness,  that  I  have 
not  wronged  the  same  ;  1  have  been  thought 
sometimes  too  forward  for  the  Liberty  of  the 
Subject.  I  am  myself  JAber  Homo^  my  ances- 
tors gave  their  voice  for  Magna  Charta.  I 
enjoy  that  house  still,  which  they  did  ;  I  do  not 
now  mean  to  draw  God's  wrath  upon  my  pos- 
terity ;  and  therefore  1  will  neither  advance 
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ibe  king's  prerogative,  nor  Ics^n.tbe  lilterty  of 
Ihc  Subject,  lo  (he  4&iiger  of  eicher  kinp;.  or 
people.  This  is  my  proiebsion  before  Gud  and 
yoiiriordithipt. 

Jadge  Dodderidge  svddf  It  is  no  more  fit  for 
a  Jadge  ta  decline  to  give  an  account  of  bis 
doings,  tbnn  for  a  Christian  of  his  faiUi.  God 
kaowctli,  1  iKive  endeavoured  always  to  keep  a 
eood  conscience;  for  a  troubled  one,  who  can 
bear  ?  The  kingdom  holds  of  none  but  Go<i, 
and  Judgments  do  not  pass  privately  in  charo- 
bersy  but  publicly  in  court,  where  every  one 
may  hear,  w  hicb  causetl)  jud^.nient  to  be  given 
with  maturity.  Your  lordships  have  heaiS  the 
particulars  delivered  by  my  bivthren,  liow  that 
counsel  being  assigned  to  those  four  Gentle- 
men, in  the  latter  end  of  Michaelmas  Term  their 
cause  received  bearing ;  and  upon  consideration 
of  the  Stnttttes  and  Records,  we  found  some  of 
them  Co  be  according  to  the  good  old  law  of 
Mu^iia  Citarta :  t:at  we  ihouf^lity  that  tliey  did 
not  come  bo  close  to  this  case,  as  that  bail 
should  be  thereupon  presently  granted.  My 
lords,  the  Habeas  Corpus  consists  of  three  parts, 
the  Writ,  the  Return  upon  the  Writ  or  sche- 
dule, and  the  Entry  or  Rule  reciting  the  Habeas 
Cor|)as;  and  tiie  Return,  togetlier  wiih  tbe 
opinion  of  the  court,  either  a  '  remittitur,'  or 

*  traditur  in  ballium.'  In  this  case  a  remittitur 
was  grunted,  which  we  did,  that  we  might  take 
better  advisement  upon  the  case,  and  upon  tbe 
i^tnittittir  (my  lords)  they  mis;ht  have  had  a 
new  writ  the  next  day ;  and  I  wish  they  had, 
liecause  it  may  be  they  had  seen  more,>and  we 
ha^  been  eased  of  a  great  labour.  And,  my 
kirds,  when  the  Attorney,  upon  tbe  remittitur, 
pressed  an  entr^',  we  all  straitly  charged  the 
derk,  that  he  should  make  no  other  entry  than 
fluch  as  our  predecessors  liad  uaunlly  made  in 
like  cases :  for  the  difference  (my  lords)  betwixt 

*  remittitur'  and  *  remittitur  quosque/  I  could 
never  yet  find  any.  I  have  now  sat  in  this 
court  hileen  year^,  and  I  sliould  know  some- 
thing ;  sarely,  if  1  had  gone  in  a  mill  so  long, 
-■ome  dust  would  cleave  to  my  cl oaths.  I  am 
•old,  and  have  one  foot  in  the  grave,  therefore 

I  will  look  to  the  better  part,  as  near  as  I  can. 
But  '  omnia  habere  iu  memoria,  et  in  nullo 

*  crrane,  divibuni  potins  est  quam  bumanum.' 

L.  C.  J.  sir  Nirholat  /iyr/c,  said,  He  should 
not  speak  with  confidence,  unless  he  might 
ttand  rigiit  in  the  opinion  of  tlie  house ;  and 
protested  what  he  spadte  the  day  before,  was 
not  said  by  him  with  any  purpose  to  trench 
upon  the  privileges  of  this  house,  but  out  of 
that  respect  which  by  bis  place  he  thought  he 
owed  to  the  king.  He  said,  concerning  the 
^oint  he  was  to  speak  of,  that  Ite  would  not 
trouble  the  lords  with  things  formerly  repeated, 
wherein  he  concurred  wirh  his  bi«thren.  He 
•aid,  if  it  were  trne  ilie  king  migjit  not  commit, 
^hey  had  done  wrong  in  not  partly  deinermg ; 
-for,  my  lords Csailh  he),  tihese  Statutes  and  good 
law8  being  all  in  force,  we  meant  not  to  trench 
upon  Any  of  them ;  most  of  them  being  com- 
meiTtaries  upon  Magna  Charta:  but  I  know 
Aot  apy  statute  tint  goelh  bo  lar,  that  the  king 


may  not  commit.   ^Tbef«fore  justly  we  tlmik, 
we  dehvered  the  interpretation  tliereof  to  that 
purpose :  for,  my  lords,  lex  terra  is  ndt  to  be 
found  in  this  statute,  they  gave  me  no  example, 
neither  was  there  any  cause  shewed  •  in  the  re- 
turn.   A  precedent  (my  lords)  that  hath  run  in 
a  storm,  doth  not  much  direct  us  in  point  of 
law,  andirecords  are  tbe  best  te^timonici.  Those 
precedents  they  brought  being  read,  we  shewed 
them  wherein  they  were  mistaken  ;  if  we  have 
erred,  *  erramus  cum  patribus,'  aad  they  caa 
•shew  no  precedent,  but  that  our  predecessoim 
have  <lone  as  we  have  done,  someUmes  bailing, 
sometimes  remitting,  sometimes   dischaiging. 
^'et  we  do  never  bail  any  committed  by  the 
kins;,  or  his  council,  till  his  pleasure  be  first 
known.    Thus  did  tbe  L.  C.  J.  Coke  in  Raj- 
uer^s  case.    They  say,  this  would  have  been 
done  if  the  king  had  not  written ;  but  why  then 
was  the  letter  read  and  published,  and  kept ; 
and  why  was  the  town-Kslerk  sent  carefoUy  to 
enquire  (because  the  letter  so^lirected)  whether 
these  men  offered  for  bail  were  Subsidy  men  f 
The   letter  slieweth  also,  that  Beckwith  was 
committed  iot  suspicion  of  being  acquainted 
with  the  Gunpowder-Treason;   but  no  proof 
being  produced,  tlie  king  left  him  to  be  bailed.. 

The  Earl  of  Warwick's*  Speech,  21  April 

1628. 

My  lords,  I  will  observe  something  oat  of 
die  law  wherein  this  Liberty  of  the  Subject's 
person  is  founded,  and  some  thinti;s  out  of  pre- 
cedents which  have  been  alledged.  For  the 
law  of  Magna  Chaita,  and  the  re»t  concerning 
these  points,  they  are  acknowledged  by  all  to 
be  of  force ;  and  that  they  were  to  secure  the 
subjects  from  wrongful  imprisonmeat,  as  well, 
or  rather  more  conoerning  the  king,  than  tbe 
subject.  Why  then,  besides  the  Grand  Charter^ 
and  those  six  other  acts  of  parliament,  in  the 
very  point,  we  know  that  Magna  Chaita  hath 
been  at  least  thirty  times  confirmed ;  so  that 
upon  the  matter  we  have  six  or  sev«n-aad-thirty 
acts  of  parliameot  to  coiilirm  this  Liberty,  ai- 
tliough  it  was  made  matter  of  derision  the  other 
day  in  this  house. 

One  is  that  of  36  E.  3,  n.  9.  and  another  in 
the  some  year,  n.  QQ,  not  primed,  but  yet  a» 
good  as  those  that  are;  and  that  of  49  £.3. 
cap.  3.  so  express  in  the  point,  especially  the 
Petition  of  tne  Commons,  that  year;  which 
was  read  by  Mr.  Littleton  with  the  king's  an- 
swer so  full,  and  free  Trom  all  exception,  to 
wliich  I  refer  your  lordships,  that  I  know  not 
how  any  thiag  in  the  world  can  be  more  plain. 
And  therefore,  if  in  parliament  ye  should  make 
any  doubt  of  that  which  is  so  fully  confirmed 
in  parliament,  and  in  a  ease  so  dear  go  about 
by  new  glosses  to  alter  the  old  and  good  law^ 
we  shall  jiot  only  forsake  the  steps  of  our  an- 
cestors, who  ill  cases  of  small  importance  would 
answer,  <  oobmus  m«itare  leges  Aaglis  ;'  but 
we  siiall  yield  up  and  betray  our  right  in  the 

*  This  was  Robert  earl  of  Warwick,  after* 
wards  Admiral  for  the  Long«2i*«iltaiiiefit. 
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greatest  inberitftoce  ihe  siibj«ct8  of  England 
have,  and  that  is  the  laws  of  England.  Aud 
cniij  I  wonder  how  any  man  can  admit  of  such 
a  j;lo85  upon  the  plain  text,  as  should  over- 
tbronr  the  force  of  the  law :  for  whereas  the 
h«  of  Magna  Charta  is,  that  no  freeman  shall 
be  imfinsoDed  but  hy  lawful  Judgment  of  his 
peers,  or  the  law  of  the  land ;  therefore  that 
the  king  hath  power  to  commit  without  cause, 
lA  a  sense  not  only  expressly  contrary  to  other 
sets  of  parliament,  and  those  especially  for- 
merly cited,  but  against  contm6n  sense.  For 
Mr.  AttorneT  coafesseth  this  law  concernn  the 
king;  why  taen,  where  the  law  saith  the  kiug 
shall  not  c^nunit,  but  by  the  kiw  of  the  land, 
the  meaning  mu&t  be,  as  Mr.  Attorney  wr)uld 
hare  it,  that  the  king  must  not  commit  but  at 
hii  owB  pleasure.  And  shall  we  think  that  our 
ancestors  were  so  foc^isb,  to  hazard  their  per- 
M>ns  xnd  estates,  and  labour  so  much  to  get  a 
law,  and  to  have  it  thirty  times  confirmed,  that 
tbe  king  might  not  commit  bis  subjects  but  at 
bisowD  pleMHire^  And  if  he  did  commit  any  of 
his  saljects  without  a  cause  shewn,  tiien  he 
must  he  during  pleasure,  than  wliich  nothing 
can  be  imagined  mtye  ridiculous,  and  contrary 
to  true  reason. 

For  the  Precedents,  I  obsen'e,  that  there 
hath  been  many  shewn,  by  which  it  appears  to 
ne  evidently,  tiiat  such  as  have  been  com- 
mitted bv  tbe  king's  council,  they  ha^e  been 
(k'Hver«d  upoo  Habeas  Corpus,  and  that  con- 
staiidy.    It  is  true,  that  some  precedents  w^ere 
brought  on  the  king's  part,  that  wlien  some  of 
these  persona  desired  to  be  delivered  by  HHi}cu8 
Corpus,  the  king,  or  his  council,  si:;nified  his 
majesty's  pleasure  that  tliey  should  be  deliver- 
ed, or  the  king's  attorney  hath  come  into  tbe 
court,  aud  reUted  the  king's  command :  hut 
this  seems  to  make  for  the  subject ;  for  it  be- 
ing in  hisDMijestyV  power  to  deliver  them,  who 
by  bis  special  command  were  imprisonerj,  may 
Bot  we  weU  think,  tlmt  his  majesty  would  ra^ 
tlier  at  that  time  have  stayed  their  deliverance 
by  bw,  than  ftirtherad  it  witli  liis  lettera;  and 
nude  the  prisoners  rather  beholden  to  him  for 
bi«  grace  and  mercy,  than  to  the  jud;;es  for 
justice,  had  not  his  ramesty  known  that  at  that 
time  tbey  ought  to  have  been  delivered  by 
Isw }  I  think  no  man  woold  imagine  a  wise 
^g  would  have  suf&red  his  grace  and  prero- 
gative, if  any  such  prefc^ative  were,  X^  he  so 
comiauatty  questioned;  and  his  majesty  and 
bis  council  so  far  from  commanding  the  judges 
Bot  to  proceed  to  deliver  the  prisoner  by  them 
commoted,  without  cause  shewn,  as  that  on 
the  other  side,  which  is  all  tbe  force  of  the^e 
precedents,  the  king  and  the  council  signified 
to  the  JodgM,  that  they  should  proceed  to  de- 
liver the  parties.    Certainly  if  the  king  had 
challenged  any  such  prerogative,  that  a  person 
committed,  without  any  cause  shewn,  ought  not 
^  be  dehvered  by  the  Judges  without  his  con- 
sent, it  would  have  appeared,  by  one  precedent 
or  other  amongst  all  that  have  been  produced, 
that  his  majesty  would  have  made  some  claim 
(osuchftpreijogatiT««    But  it  appeacs  to  tbe 


contrary,  that,  in  many  of  these  cases,  the  kin; 
or  his  council  did  never  interpose ;  und  where 
they  did,  it  was  always  in  athrraation  aud  en- 
courageinent  to  that  court  to  proceed.  And 
besiflcs,  the  wriiing  of  letters  from  his  majesiy 
to  the  judges  to  do  jubtice  to  his  majebty's  sub- 
jects, may  with  as  good  reason  be  intfrprcted, 
that  witliout  iliUie  kticrs  they  luiglit  not  do 
justice :  also  the  king  signified  his  willingness, 
that  such  aud  such  persons,  which  were  com- 
mitted by  him,  should  be  delivered;  therefore 
they  could  not  be  delivered  wiihowt  it,  which 
is  a  strange  reason.  So  that  tiudiug  tbe  laws 
so  full,  so  many,  and  so  plain  in  the  point,  and 
findini^,  that  whenever  any  were  committed, 
without  cause  shenn,  and  brought  their  Habeas 
Corpus,  t!jey  were  delivered,  and  no  command 
ever  given  to  the  contrary,  or  claim  ina  le  otf 
the  king's  part  to  any  such  prerogative  :  I  may 
safely  conclude,  as  the  house  of  commons  have 
done ;  and  if  aoy  one  precedent  or  two  of  late 
can  be  shewn,  that  tnejiid -res  have  not  deli- 
vered the  prisoners  fo  committed,  I  think  it  is 
their  fault,  and  to  be  inquired  of.  IJut  con- 
ti-ary,  it  seems  to  mc  to  be  an  undoubted  li- 
berty of  the  Subject,  that  if  lie  be  committed 
without  cause,  or  without  caiue  sbev^u,  yer  he 
may  have  some  speedy  course  to  bring  himselif 
to  trial,"  either  to  justify  his  own  innocency,  or 
to  receive  punishment  according  to  bis  fault: 
lor  God  forbid,  that  an  innocent  man,  by  the 
laws  of  Enghmd,  siiould  be  put  in  worse  case 
than  the  most  grievous  mnletactors  are ;  which 
must  needs  be,  if  this  should  be,  that  if  a  causft 
be  shewed,  be  may  have  bis  trial ;  1  ut  if  none, 
he  must  lie  and  pine  in  prison  during  pleasure. 
Mr.  Serjeant  Ashley,  iIkj  other  day,  told  your 
lordships  of  the  emblem  of  a  king,  but  bv  hisi 
leave  made  wrong  use  of  it.  For  a  king  bears- 
in  one  hand  the  globe,  and  in  the  orhcr  the 
golden  scepter,  the  types  of  sovereignty  and 
mercy,  but  the  sword  of  justice  it  ever  carried 
before  him  by  a  minister  of  justice ;  which 
shews,  subjecu  may  have  iheir  remedies  for 
injustice  done,  and  appesds  to  higlier  powers : 
for  tlte  laws  of  Fjiglaud  ar£  so  6iVourable  to 
their  princes,  as  they  can  do  no  injustice. 

Hierefore  1  will  conclude,  as  all  disputes  I 
hold  do,  *  Magna  est  verita»  et  prmvalebit ;  9» 
I  make  no  doubt,  we  living  under  so  good  a 
prince  as  we  di>,  when  this  is  represented  unto 
him,  he  will  answer  us,  '  Magua  est  Charta  et 
*  praBvalebit.' 

From  this  time  to  the  25tb  of  tbe  same 
month,  the  House  of  Commoi>s  in  a  Graiid 
Committee  spent  most  of  their  time  in  debate 
about  Martial  Law,  and  part  thereof  in  giving 
the  lords  a  meeting  at  two  conferences,  con- 
cerning their  resolves,  in  order  to  a  Petition  of 
Right,  transmitted  by  the  commons  to  their 
lordships. 

Friday,  25th  of  April,  1638. 
The  Lords  had  a  Conference  with  the  Cam- 
mons,  where  the  L(»rd  Archbishop  of  Can- 
terbury,  (Dr.  Georg^e  Abbot)  spake  as  fbU 
lows : 
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Gentlemen  of  the  House  of  Commons;  The 
service  of  the  king  and  safety  of  the  kingdom 
do  call  on  us,  my  lords,  to  grve  all  conveuienc 
expedition,  to  dispatch  some  of  these  great  and 
weighty  businesses  before  us.  For  the  better 
eOeccing  whereof,  my  lords  liave  thought  fit  to 
let  you  kno\V,  t^at  they  do  in  general  agree 
irith  you,  and  doubt  not,  but  you  will  a^ree 
with  us,  to  the  best  of  your  power,  to  maintain 
and  support  the  fundumental  laws  of  the  kin<;- 
dom,  and  the  fundamental  Liberties  of  the 
Subject:  for  the  part icuUu*:»  which  may  here- 
after fall  in  debate,  they  have  given  me  in 
charge  t'>  let  you  know,  That  «rhat  hath  been 
presented  by  you  unto  their  lordships,  they 
nave  laid  nothing  of  it  by,  they  are  not  out  of 
love  with  any  thing  that  jou  have  tendered 
unto  them ;  they  have  voted  nothing,  neither 
are  they  in  love  with  any  thing  proceeding  from 
themselves:  for  that  which  we  shall  say  and 
propose  unto  you,  is  out  of  an  intendment  to 
lovite  you  to  a  mutual  and  free  conference, 
Uiat  you  with  confidence  may  come  to  us,  and 
y/e  with  confidence  may  speak  with  you ;  so 
that  we  may  come  to  a  conclusion  of  those 
tilings,  which  we  both  unanimously  desire.  We- 
have  resolved  of  nothing,  designed  or  deter- 
mined noihing,  but  desire  to  take  you  with  us, 
praying  help  from  you  as  you  have  done  from 
us. — My  lords  luive  thought  of  some  Proposi- 
tions, which  they  have  ordered  to  be  read  here, 
and  then  left  witli  you  in  writing,  that  if  it  seem 
good  to  you,  we  may  uniformly  concur  for  the 
Substance  ;  and  if  you  differ,  that  you  would' 
be  pleased  to  put  out,  add,  alter,  or  diminish, 
as  you  shall  tlunk  fit,  that  so  we  may  come  the 
better  to  the  end  that  we  do  both  so  desirously 
embrace. 

Then  the   five  Propositions  following  were 
read  by  the  Clerk  of  the  Upper  House. 

1.  '*'Thst  his  majesty  would  be  pleased  gra- 
ciously to  declare.  That  the  good  old  law  called 
Magna  Charta,  and  the  six  statutes  conceived 
to  be  declarations  and  explanations  of  that 
lawy  do  still  stand  in  force  to  all  intents  and 
purposes. 

S.  ^*  That  his  majesty  would  be  pleased  gra- 
ciously to  declare.  That  according  «to  Magna 
Charta,  and  the  statutes  afore-named,  as 
also  according  to  the  most  antieuC  customs  and 
laws  of  this  land,  every  free  subject  of  this 
realm  hatha  fundamental  Propriety  m  his  Goods, 
and  a  fundamental  Liberty  of  his  Person. 

3.  "  That  his  majesty  would  be  graciously 
pleased  to  declare,  That  it  is  his  royal  pleasure 
to  ratify  and  confirm  unto  all  and  every  his 
loyal  and  faithful  subjects,  all  their  ancient, 
several,  just  Liberties,  Privileges,  and  Rights,  in 
as  ample  and  beneficial  manner,  to  all  intents 
and  purposes,  as  their  ancestors  did  enjoy  the 
same,  under  the  government  of  the  best  of  his 
most  noble  progenitors. 

4.  '*  That  his  majesty  would  be  pleased  gra- 
ciously to  declare,  for  the  good  content  of  liis 
lojal  subjects,  and  for  the  securing  them  from 
future  feafi  That  in  all  cases  within  the  cogni- 


zance of  the  common  law  concerning  the  Li- 
berties of  the  Subject,  his  majesty  would  pro- 
ceed according  to  the  commou-law  of  this  land, 
and  according  to  the  laws  established  in  the 
kingdom,  and  in  no  other  manner  or  wise. 

5.  "  As  touching  his  majesty's  royal  Prero- 
gative, iritrintical  to  his  sovereignity,  and  in- 
trusted iiim  witiial  from  God,  ^  ud  communem 
'  totius  populisalutem,  et  non  ad  destructionem  ;* 
his  majesty  would  resolve  not  to  use  or  divert 
the  same,  to  the  nrejudice  of  any  of  his  loyal 
people,  in  the  ^opriety  of  their  goods,  or 
liberty  of  their  persons ;  and  in  case,  for 
the  security  of  his  majesty's  royal  person, 
the  common  safety  of  his  people,  or  the 
peaceable  government  of  this  kingdom,  his 
majesty  shall  find  just  cause  for  reason  of  state 
to  imprison  or  restrain  any  man's  person,  his 
majesty  would  graciously  declare,  1  hat  within 
a  convenient  time  he  shall,  and  will  express  the 
cause  of  the  commitment  or  restraint,  either 
general  or  special;  and  upon  a  cause  so  ex- 
pressed will  leave  him  immediately  to  be  tried 
accordmg  to  the  common  justice  of  tlie  king- 
dom." 

After  the  reading  of  the  Propositions,  the  Arch- 

biishop  said : 

/This  is  but  a  model  to  be  added  unto,  altered, 
or  diminished,  as  in  your  reasons  and  wisdoms 
ye  shall  think  fit,  after  ye  have  communicated 
the  same  to  the  rest  of  the  members  of  the 
house. 

To  this  Speech,  Sir  Dudley  Dices,  it  being  at 
a  Free  Conference  in  behalf  of  the  Com- 
mons, made  this  Reply ; 

My  lords ;  it  hath  pleased  Almighty  God 
many  ways  to  bless  the  knights,  citizens  and 
burgesses,  now  assembled  in  parliament,  with 
great  comfort,  and  strong  hopes,  that  this  will 
prove  as  happy  a  parliament  as  ever  was  in 
England.  Ana  in  their  consultations  for  the 
service  of  his  majesty,  and  the  safety  of  this 
kingdom,  our  special  comfort  and  strong  hopes 
have  ristn  from  the  continued  good  respect, 
which  your  lordships  so  Aobly  have  been  pleased 
to  shew  unto  them ;  particularly  at  this  present, 
in  your  so  honourable  profession  to  agree  with 
them  in  general,  in  desiring  to  maintain  and 
support  the  fundamental  laws  and  liberties 
of  England. 

The  commons  have  commanded  me  in  like 
sort,  to  assure  your  lordships  they  have  been, 
are,  and  will  be,  as  feady  to  propugn  the  just 
Prerogative  of  his  majesty,  of  which  in  all  their 
Arguments,  Searches  of  Records,  and  Resolu- 
tions, they  have  been  most  careful,  according 
to  that  which  formerly  was,  and  now  again  is, 
protested  by  them. 

Another  noble  argument  of  your  honourable 
disposition  towards  them  is  expressed  in  this. 
That  you  are  pleased  to  expect  no  present  an- 
swer from  them,  who  are  (as  your  lordships  in 
your  great  wisdoms,  they  doubt  not,  have  con- 
sidered) a  great  body,  that  must'  advise  apon  all 
new  Propositions,  and  resolve  apon  tliein  be* 
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fure  tliej  can  give  answer,  according  to  the 
ancient  onler  of  tbeir  bouse.  But  it  is  manifest 
in  ^eoeraJ,  God  be  thanked  for  it,  there  is  a 
^reat  concurrence  of  affection  to  the  same  end 
in  both  bouses,  and  such  good  harmony,  that  I 
(Dtreat  your  lordships  leaie  to  borrow  a  com- 
panion from  nature^  or  natural  philosophy: 
As  two  lutes  well  strung  and  tuned  brought  to- 
gether, if  one  be  played  on,  little  straws  and 
^ticUwill  stir  upon  tlie  other,  tliough  it  lie  still ; 
50  tiK>agb  we  ba%'e  no  power- to  reply,  yet  these 
things  &aid  and  propounded  cannot  but  work  in 
our  hearls,  and  we  will  laithfully  report  these 
passages  to  our  house,  firom  whence  in  due  time 
I  we  hope)  your  fordships  shall  receive  a  con- 
ttoiful  answer. 

Mr.  Selden's  Speech,  about  the  five  Proposi- 
tioas  sent  from  the  Lords  to  the  House  of 
Commons,  April  26,  1628. 

Our  debate  is  now,  how  we  like  of  the  Pro- 
jiositJoQS.  Ours  were  resolutions  of  law,  and 
uoman  can  make  question  of  them.  And  as 
Tie  are  coustant,  so  I  hope  they  of  other  places 
iiai  have  weighed  them,  are  of  the  same  mind 
with  us.  But  now  their  lordships  laying  them 
^Jf  propound  what  they  would  have  to  be  law. 
Ai  they  may  speak  to  v^hat  conies  from  us,  so 
may  we  to  what  comes  from  tbem^  and  they  did 
invite  us  thereto.  I  think  there  is  not  one  of 
ibe  five  fit  to  be  desired  and  asked.  The  first 
three  are  not  fit,  for  there  is  no  use  of  them  in 
tbese  great  questions.  The  fourth  we  have 
already,  and  the  fifth  is  not  fit  to  be  had  at  all. 
The  first  is,  to  declare  that  Magna  Charta  and 
the  sii  statutes,  conceived  to  be  declarations 
and  explanations  of  that  law,  do  still  stand  in 
tjrce  to  all  intents  and  purposes.  Consider 
»bat  it  is  we  ask  :  Who  doubts  whether  they 
itaod  in  force  or  no  ?  Indeed  some  have  pub- 
ij.^tKrd  that  Magna  Charta  is  but  a  charter  and 
DO  law.  But  it  is  an  act  of  parliament ;  and 
let  men  speak  what  they  wll^,  that  was  the 
^uou  of  statutes  tiU  printing  came  in.  The 
st^utes  were  sent  down  in  the  king's  name  to 
be  proclaimed,  and  he  prefixed  his  name,  and 
lius  was  till  about  Hen.  6.  Also  the  body  of 
Magna  Charta  is^  that  it  is  consented  to  by 
tli  the  earb,  &c.  and  for  the  assent  there 
^u  a  fifteenth  granted,  and  clearly  that 
caoaot  be  without  an  act  of  parliament:  and 
to  constant  it  is,  that  all  else  in  it  is  to  this 
^2y  put  in  execution.  In  former  parliaments, 
^y  tluity  at  least,  it  was  comfirmed,  but  it 
*u  uot  of  necenity,  and  yet  they  are  surer 
ibao  this  dedaratioa  you  will  now  add.  For 
the  second,  that  his  majesty  will  declare  that 
etery  subject  hath  a  Propriety  in  his  goods, 
>od  liberty  of  his  person ;  they  that  drew  this 
jiugbt  mean  somewhat  more  than  I  understand : 
1  bow  not  what  we  gain.  Who  doubts  of  our 
propriety !  I  never  heard  it  denied,  but  in  the 
pulpit,  which  is  of  no  weis^ht.  For  the  third, 
that  hn  majesty  will  confino  9II  just  liberties; 
Done  cwQ  tell  what  this  will  produce.     It  is  not 

pt  we  trouble  his  majesty  with  it.    Tbe  fourtli 
^noiftttobesokcd;  That  in  a|l  cases  within 


the  cognizance  of  the  Common  Law  concern* 
ing  the  Liberties  of  his  subjects,  his  majesty 
would  proceed  according  to  the  Common  Law. 
I  conceive  his  majesty  never  proceeded  but  ac- 
cording to  law.  it  may  be  there  were  commit- 
ments, yet  the  courts  of  justice  were  open  for 
the  parties  to  seek  justice.  And  if  any  thing 
be  done  against  the  law,  there,  it  is  the  fault  of 
them  that  »it  there.  So  we  shall  take  it.  But  yet 
his  majesty  hath  done  nothing  against  the  law. 
For  the  fifth,  it  is  not  fie  to  be  had,  and  there- 
fore not  fit  to  be  asked.  If  we  ask  it  parlia- 
mentarily,  we  shall  have  a  law  to  that  sense, ' 
and  so  we  shall  destroy  our  fundamental  liber- 
ties, which  we  have  already  resolved.  Now  a 
'  convenient  time*  must  be  set  down.  In 
former  times  there  was  no  need  of  such  inno- 
vations ;  for  such  law  of  state,  in  a  '  conve- 
nient time'  every  man  was  to  be  delivered  by 
law.  If  they  were  so  wise  then  to  hold  it 
needless,  why  is  it  now  necessary?  And  for 
*  convenieht  lime ;'  what  is  convenient  time  f 
Who  shall  judf^e  of  it  but  the  Judges?  Aiid 
so  they  now  shall  have  the  power  of  the  lords, 
and  of  the  council.  Also  now  we  desire  in 
some  cases  the  prerogative,  &c.  I  would  fain 
see  if  any  person  may  not  he  committed  at  plea- 
sure by  this  clause,  and  no  man  is  exempted. 
At  this  little  gap  every  man's  hberty  may  in 
time  go  out. 

The  Commons  were  not  satisfied  with  these 
Propositions,  which  were  conceived  to  choaL 
the  Petition  of  Right,  tlien  under  consideration, 
but  demurred  upon  them. 

Monday,  28  April.  The  Lord  Keeper  spake 
to  both  Houses  of  Parliament  by  the  King's 
Command,  who  was  then  present. 

My  Lords,  and  ye  the  knights,  citizens,  and 
burgesses  of  the  House  of  Commons,  ye  cannot 
but  remember  the  great  and  important  afFairs, 
concerning  the  safety  both  of  State  and  Reh- 
gioii,  declared  first  from  his  majesty's  own 
mouth,  to  ba  the  causes  of  the  assembling  of 
this  parliament ;  tbe  sense  whereof,  as  it  doth 
daily  increase  with  his  majesty,  so  it  ought  to 
do,  and  his  majesty  doubts  not  but  it  doth  so 
with  you,  since  the  danger  increaseth  every 
day,  both  by  effluxion  of  time,  and  preparations 
of  the  enemy. 

Yet  his  majesty  doth  well  weigh,  that  this 
expence  of  time  hath  been  occasioned  by  the 
Debate  which  hath  arisen  in  both  houses  touch* 
ing  the  Liberty  of  the  Subject ;  in  which,  as 
liis  majesty  takes  in  good  part  the  purpose  and 
intent  of  the  houses,so  clearly  and  frequently  pro- 
fessed, that  they  would  not  diminish  or  blemish 
Im  royal  and  just  prerogative,  so  he  presumes, 
that  ye  will  all  con  less  it  a  point  of  extraordinary 
grace  and  justice  in  him,  to  suffer  it  to  rest  so 
long  in  dispute  without  int^ruption.  But  now 
his  majesty  considering  the  length  of  time  which 
it  bath  already  taken,  and  fearing  nothing  so 
much  as  any  future  loss  of  that,  whereof  every 
hour  and  minute  is  so  precious ;  and  foreseeing 
that  the  ordinary  way  of  debate,  though  neifer 
80  carefully  husbanded,  must|  in  regard  of  th« 
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form  of  both  houses,  nccessariij  take  mora 
tinie  than  the  affairs  of  Chhstendoni  can  per> 
init ;  his  majesty,  out  of  hia.  great  |>riii€ely  care, 
hath  thought  of  this  expedient  to  shorten  the 
business,  by  dechtfing  the  clearness  of  his  own 
heart  and  inteation  :  and  therefore  hath  com* 
manded  me  to  let  your  know,  *  That  he  holdeth 

*  the  Statute  of  Magna  Charta,  and  the  other 
'  six  Statutes  insisted  upon  for  the  Subject's 
^  Liberty,  to  be  all  in  force,  and  assures  you, 

*  that  he  will  maintain  all  his  Subjects  in  the 
'just  Freedom  of  their  Persons,  and  Safety  of 

*  their  Estates:  and  that  he  will  govern  aocord- 

*  ing  to  the  laws  and  statutes  of  this  realm ; 

*  and  that  ye  shall  find  as  much  Security  in  his 

*  majesty *s  royal  word  and  promise,  as  in  the 

*  strength  of  any  law  ye  can  make ;  so  that 

*  heres^ler  ye  shall  never  have  cause  to  oom- 

*  plain.'  The  conclusion  is,  That  his  majesty 
prayeth  God,  who  hath  hitherto  blessed  this 
kingdom,  and  put  into  his  heart  to  come  to  you 
this  day,  to  make  the  success  thereof  happy, 
both  to  king  and  people :  and  therefore  he  ee- 
sires,  that  u6  doubt  or  distrust  may  possess  any 
man,  but  that  ye  will  all  proceed  speedily  and 
unanimously  to  the  business. 

The  Commons  being  returned  from  the  lords 
Louse,  Mr.  Secretary  Cook  persuaded  them  to 
comply  with  the  kins. 

His  majesty,  said  he,  puts  us  in  mind  of  the 
great  important  affairs  of  the  state,  and  of  his 
sense  thereof,  that  by  effluxion  of  time  in- 
crcasctb  in.  hio>,  and  he  doubts  not  but  that 
it  doth  increase  in  us.  Ye  s^e  his  majesty's 
moderation  in  the  interpretation  of  all  our  ac- 
tiorts;  he  saith,  that  he  nopes  we  have  the  same 
sense  he  hath,  he  is  pleased  to  consider  of  the 
occasion  of  expence  of  time  that  grew  from  the 
Debates  in  both  houses.  We  see  how  indul- 
gent he  is,  that  however  the  affairs  of  Christen- 
dom are  great,  yet  he  omits  not  this,  nay,  he 
lakes  in  good  part  our  Proceedings  and  our 
Declarations,  that  we  will  not  impeach  the 
Prerogative:  also  his  majesty  presumes,  that 
we  will  confess,  that  he  hath  used  extraordi- 
marv  grace,  in  that  he  hath  endured  dispute 
■o  long,  he  acknowledgeth  it  justice  to  stand 
as  we  have  done. 

Further  out  of  a  princely  care  of  the  public, 
he  is  careful  no  more  time  be  lost ;  and  be« 
cause  he  sees  some  extraordinary  course  to  be 
taken  to  satisfy  us,  he  observes,  that  in  the 
form  of  the  debate,  si|cb  length  is  required  as 
the  nature  of  the  business  will  not  endure.  It 
is  to  be  presumed,  thai  his  government  will  be 
according  to  the  law :  we  cannot  but  iiemember 
what  his  lather  said,  '  He  is  no  king,  bat  a  ty- 
'  rant,  that  governs  not  by  law  :'  but  this  king- 
dom is  to  be  governed  by  the  Common  Law, 
and  his  majesty  assures  us  so  much ;  the  inter- 
pretation is  left  to  tbe  Judges,  and  to  his  gnat 
Council,  and  all  is  to  he  n^gulated  by  the  com- 
SMn  law.  I  mean  not  Magna  Charta  only,  for 
that  Magna  Charta  was  part  of  the  co^nmon 
law,  and  the  ancient  law  of  this  kingdom ;  all 
onr  difference  is  in  the  application^of  this  law, 
and  how  thi»  law,  with  clifference,  is  derived 


into  tvtry  court.  I  conceive  there  ara  two 
roles,  tbe  one  of  braes,  that  is  rigid,  and  wilt 
not  bend,  and  that  is  the  law  of  the  Kiog*s- 
Bench,  this  law  will  not  bend ;  and  when  it 
hgbts  on  solgects  fitting,  if  it  do  not  bend,  it  ia 
unjust ;  and  there  comes  in  the  Law  of  Chan- 
cery and  equity :  this  is  application  of  law  in 
private  men's  causes,  when  it  comes  to  memn 
et'iuum.  And  thus  tbe  general  government  of 
cases,  with  relation  to  the  common  state  of  the 
kingdom,  is  from  tbe  Council-board,  and  there 
they  are  to  vary  from  the  law  of  the  kingdom  ; 
suppose  it  be  in  time  of  dearth,  propriety  of 
goods  may  in  that  time  be  forced,  and  be 
brought  to  the  market :  we  saw  the  experience 
of  it  in  coals  in  London,  and  the  Council-Boarol 
caused  them  to  be  brought  forth  and  sold.  la 
a  time  of  Pestilence  men  may  be  restrained  : 
if  a  schism  be  like  to  grow  in  a  Church,  the 
State  wilt  enquire  after  the  favourers  of  it : 
if  there  be  fear  of  an  Invaeioa,  and  it  be  en- 
couraged by  hope  of  a  party  among  us,  it  is  in 
the  power  of  the  government  to  restrain  meit 
to  their  houses. 

In  the  composure  of  these  things,  there  is 
great  difference:  what  differences  have  been 
between  the  courts  of  Chancery  anct  King's- 
Bench  }  It  is  hard  to  put  true  difference  be- 
tween the  king's  Prerogative  and  our  Liberties. 
His  majesty  saw  expence  of  timo  wouM  be 
prejudicial ;  it  pleased  God  to  move  his  ma- 
jesty by  a  divine  hand  to  shew  us  a  way  to 
clear  all  our  difficulties,  let  us  attend  to  all 
tbe  parts  of  it ;  there  be  five  degrees,  and  there 
is  more  assurance  than  we  could  Imve  by  any 
law  whaisoevef.  His  majesty  declares,  that 
Magna  Charta  and  the  other  Statutes  are  in 
force  :  this  is  not  the  first  time  that  the  Liberty 
of  tlie  Subject  was  infringed,  or  was  in  debate 
and  confirmed  ;  all  times  thought  it  safe,  that 
when  they  came  to  a  negative  of  power,  it  wae 
hard  to  keep  government  and  liberty  together: 
but  his  majesty  stopped  not  theie ;  but  accord- 
ing to  the  sense  of  these  laws;  that  be  wiH  govern 
his  subjects  in  their  just  Liberties,  he  aMurea 
us  our  libertieB  are  just,  they  are  not  of  graoe^ 
but  of  right ;  nay,  be  assures  us,  he  wilt  govern 
tts  according  to  the  laws  of  the  raabn,  and  that 
we  shall  find  as  mnch  security  in  his  oia^eety'e 
promise,  as  in  any  law  we  can  make,  and  what- 
soever law  we  shall  make,  it  must  come  ti^  hia 
majesty's  allovrance;  and  if  his  majesty  find 
cause  in  his  government,  he  may  not  pot  life  to 
it:  we  daily  see  all  laws  are  broken,  and  all 
laws  will  be  broke  for  the  public  pood,  and  the . 
king  may  pardon  all  offenders;  his  majesty  «lid 
see,  that  tbe  best  way  to  settle  all  at  uni^,  ia 
to  express  his  own  heart :  the  king's  heart  is 
the  best  guider  of  his  own  promise,  his  promise 
is  bound  with  his  own  heart.  What  prince  can 
express  more  care  and  wisdom? 

Lastly,  lie  saith,  That  hereafUr  ye  shallnevtr 
have  the  like  cause  to  complain  :  may  we  not 
think  the  Breach  is  made  up?  Is  not  his  m»- 
jesty  engaged  in  his  royal  word  ?  The  condoaion 
is  full  of  weight :  and  he  prays  God,  that  as 
God  hath  bleMed  this  kiogdooii'  and  gut  it  late 
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^is  hesTt  CO  rofne  amongst  v%  so  to  ibake  diis  ' 
daj  successful.  '  The  wrath  of  a  king  is  iike  the  ; 
*  roariog  of  a  lion/  and  all  laws  with  his  wrath  . 
are  to  do  effect ;  hot  '  the  king's  favour  is  like  j 
'  the  dew  upon  the  (grass/  there  all  will  prosper;  | 
and  God  made  the  instruments  to  unite  all 
hearts.  His  majesty  having  thus  discharged 
hiniieif,  he  prays  us  to  proceed  to  tlie  bosineas 
that  so  mock  concerns  him.  As  his  majesty 
hath  now  sheired  himself  tike  best  of  kings,  let 
us  acknowledge  his  majesty's  goodness,  and  re- 
torn  Co  that  Union  which  we  all  desire. 

Bat  this  modoB  was  not  recei\'ed  with  gene- 
lal  acceptation ;  and 

Sir  Benjamin  Rudi/ard  replied  to  it : 

We  are  now  upon  a  great  Busiaess,  and  the 
manner  of  handling  it  may  be  as  great  as  the 
business  itself.  I  need  not  tell  you,  that  Li- 
berty is  a  precious  tiling,  for  e%'ery  man  may 
set  his  own  price  upon  it,  and  he  tliat  doth  nut 
▼aloe  it  deserves  to  be  valued  accordingly. 
For  my  own  part,  I  am  clear  without  scruple, 
that  what  we  have  resolved,  is  accordinjr  to  the 
law ;  and  if  any  judge  in  fiaglaiui  were  of  a 
contrary  opinion,  I  am  sure  we  should  have 
beard  of  faim  ere  now«  Without  all  question, 
the  very  point,  scope,  and  drift  of  Magoa  Charta 
wasy  to  reduce  the  regal  to  a.  legal  power,  in 
matter  of  Imprisonment,  or  else  it  had  not 
been  worthy  so  much  contending  for. 

But  there  have  been  Precedeuts  brouglit  to 

Erove  the  practice  and  interpretation  of  the 
iw.  I  confejs  I  have  heard  many  Precedents 
of  utility  and  respect,  but  non^  at  oil  of  truth, 
or  of  law  :  certainly  there  is  no  court  of  justice 
in  £oi|r|and,  that  will  discharge  a  prisoner  com- 
mitted by  the  king,  rege  ineonsultOf  without 
aoqaaintiog  the  king ;  yet  this  good  manners 
was  never  made,  or  mentioned  as  a  legal  part 
of  the  delivery. 

It  is  objected,  That  the  king  ought  to  have  a 
trust  left  and  deposited  in  him :  God  forbid  but 
he  should  :  and  I  say,  that  it  is  impossible  to 
take  it  from  him,  for  it  lies  not  in  the  wit  of 
man  to  devise  such  a  law  as  should  be  able  to 
oomprehend  all  particulars,  all  accidents,  but 
that  extraordinary  cases  must  happen,  whid), 
when  they  come,  if  they  be  disposea  of  for  the 
common  good,  there  will  be  so  law  against 
them,  yet  must  the  law  be  general,  for  other- 
wise nidmissions  and  exceptions  will  frety  and 
cut  oat  the  law  to  nothing.  God  himself  has 
constituted  a  general  law  of  miture,  to  govern 
the  ordiimry  coarse  of  things,  he  hath  m&de  no 
law  for  miracles ;  yet  there  is  this  observation 
of  them,  that  they  are  rather  *  pneter  naturam,' 
than  *  contra  naturam,'  and  always  *  propter  ho- 
'  DO*  fines:'  for  king's  Prerogatives,  are  rather 
besides  ihe  law,  than  against  it ;  and  when  they 
mre  directed  to  right  ends  for  the  public  good, 
they  are  not  only  concurrinjc  lavs,  but  even 
laws  in  suigularity  and  excellency. 

Bat  to  come  nearer,  Mr.  Speaker,  let  us 
consider  where  we  are  now,  what  steps  we  have 
gone  wad  gaiaed-;  the  king's  learned  Counsel 


have  acknowledged  all  the  laws  to  be  still  io 
force:  the  Judges  have  not  allowed  any  judg- 
ment against  these  laws :  the  Lords  also  have 
confessed,  that  the  laws  are  in  full  strength ; 
they  have  fiuiher  retained  our  Resolutionb  en- 
tire, and  without  prejudice. 

AH  tliis  hiilierto  is  for  our  advantage ;  but 
above  alt,  his  majesty  hns  this  day,  hi mselt' being 
publicly  present,  declared  by  the  mouth  of  the 
Lord-Keeper,  before  both  the  houses,  That 
Magna  (jhaita,  and  tlie  other  six  Statutes,  are 
still  in  force ;  that  he  will  maintain  his  subjects 
in  the  Liberties  of  their  Persons,  and  Proper- 
ties of  their  Goods :  that  lie  will  govern  them 
according  to  the  Laws  of  the  kingdom :  tliis  is 
a  solemn  and  binding;  satisfaction,  expressing 
his  gracious  readiness  to  comply  witli  ^is  people 
in  dl  their  reasonable  and  just  desires.  The 
king  is  a  good  man,  and  it  in  no  diminution  to 
a  king  to  be  called  so ;  for  whosoever  is  a  good 
man,  shall  be  greater  than  a  king  that  ib  not 
so.  The  king  certainly  is  very  tender  of  his 
present  honour,  and  of  his  fame  hereafter :  he 
will  think  it  hard  to  have  a  worse  mark  set 
upon  his  government  than  upon  any  of  his  an- 
cestors, by  extraordinary  restraints:  his  ma- 
jesty hath  already  intimated  unto  us  by  a  mes- 
sage, That  he  doth  willingly  give  way  to  have 
the  abuse  of  power  refornjed.  By  which  I  do 
verily  believe,  that  he  doth  very  well  under- 
stand what  a  miserable  power  it  is,  which  hath 
produced  so  much  weakness  to  himself,  and  to 
the  kingdom;  and  it  is  our  happiness,  that  he  is 
so  ready  to  redress  it. 

For  my  own  part,  I  shall  be  very  glad  to  see 
that  good  old  decrepid  law  of  Magna  Charta, 
which  hath  been  kept  so  long,  and  la^  bed-rid 
as  it  were;  I  shall  be  glad  to  see  it  walk  abroad 
again  with  new  vigour  and  lustre,  attended  and 
followed  with  the  other  six  Statutes :  question- 
less it  will  be  a  great  heartening  to  all  the  peo- 
ple. I  doubt  not,  but  upon  a  debating  Con- 
ference with  the  Lords,  we  shall  happily  fall 
upon  a  fair  and  fit  accommodation,  concerning 
the  Liberty  of  our  Persons  and  Propriety  of  our 
Goods.  1  hope  we  may  have  a  Bill,  to  agree 
in  the  point,  against  imprisonment  for  Loans 
or  Privy-Seals.  As  for  intrinsical  power  and 
reason  of  state,  they  are  matters  in  the  clouds, 
where  I  desire  we  may  leave  them,  and  not 
meddle  with  them  at  all:  lest  by  the  way  of 
admittance,  we  may  lose  somewhat  of  that 
which  is  our  own  already.  Yet  this  by  tlie 
wa^  I  will  say  of  Reason  of  State,  Tliat,  m  the 
latitude  by  which  it  is  used,  it  hutli  eaten  out 
almost,  not  only  the  laws,  but  all  the  religioa 
of  Christendom. 

Now,  Mr.  Speaker,  I  will  only  remember  you 
of  one  precept,  and  that  of  the  wisest  man ; 
*  Be  not  over  wise,  be  not  over  just  :*  and  he 
gives  this  reason,  *  for  why  wilt  thou  be  deso- 
late ?'-^Sir,  if  justice  and  wisdom  may  be 
stretched  to  desolation,  let  us  thereby  learn, 
that  moderation  is  the  virtue  of  virtues,  and  the 
wisdom  of  wisdoms.  Let  it  be  oar  master-pieee 
so  to  carry  our  bunness,that  we  may  keep  par- 
Itaments  on  foot :   for  as  long  as  they  ore  fro- 
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«|uent» there  will  be  no  irregular  power;  which 
thoaeh'it  cannot  be  broken  at  ouce,  yet  in  sliort 
time  It  will  fade  and  moulder  away  :  there  can 
be  no  total  or  final  loss  of  Liberties,  but  by 
loss  of  Parliaments.  As  long  as  they  last, 
what  we  cannot  get  at  6oe  time,  we  may  have 
«t  another. — Let  no  m»n  think,  that  what  I 
have  said  is  the  language  of  a  private  end,  my 
aim  is  upon  the  good  success  of  the  whole ;  for, 
I  thank  God,  ray  mind  stands  above  any  fortune 
.  that  is  to  be  got  by  base  and  unworthy  means : 
no  man  is  bound  to  he  rich  or  gr-eat,  ii»,  nor  to 
be  wise;  but  every  man  is  bound  to  b6  honest, 
out  of  which  heart  I  have  spoken. 

The  Bishop  of  Exeter's  (Dr.  Joseph  Hall)  Let- 
ter sent  to  the  House  of  Conunons,  28 
April,  1628. 

Gentlemen  ;  For  God*s  sake  be  wise  in  your 
well-meant  zeal :  why  do  you  argue  away  pre- 
cious time  that  can  never  be  revoked,  or  re- 
paired ?  Woe  is  me  !  while  we  dispute,  our 
fi'iends  perish, and  we  must  follow  them.  Where 
are  we,  if  we  break;  and  (I  tremble  to  think) 
We  cannot  but  break,  if  we  hold  so  stiff.  Our 
Liberties  and  Proprieties  are  sufficiently  declared 
to  be  sure  aud  legal,  our  Remedies  are  clear 
and  irrefragable  ;  wliat  do  we  fear,  every  sub- 
ject sees  the  way  now  chalked  out  for  future 
justice,  and  who  dares  henceforth  tread  beside^ 
it  ?  Certainly  whilst  Parliaments  live,  we  need 
not  mis-doubt  the  violations  of  our  Freedoms 
and  Rights;  may  we  be  but  where  the  law 
found  us,  we  shall  sufficiently  enjoy  ourselves 
and  oar9;  it  is  no  season  to  search  for  more  ! 
O  let  us  not,  whilst  wc  over-rigidly  plead  for  an 
higher  strain  of  safety,  put  ourselves  into  a  ncr 
cessity  of  ruin  and  utter  despair  of  redress :  let 
us  not,  in  the  suspicion  of  evils  that  may  be, 
cast  ourselves  into  a  present  confusion.  If  you 
love  yourselves  and  your  country,  remit  some- 
thihg  of  your  own  terms ;  and  since  the  substance 
as  yielded  by  your  noble  patriots,  stand  not  too' 
rigorously  upon  points  of  circumstance  :  fear 
not  to  trust  a  good  king,  who,  after  the  strict 
laws  made,  must  be  trusted  with  the  execution. 
Think  that  your  country,  nay  C'hristendom,  lies 
on  the  mercy  of  your  present  resolutions.  Re- 
lent, or  farewel  welfare.  From  him  whose  faith- 
ful heart  bleeds  in  a  vowed  sacrifice  for  his  king 
and  country,  Exeter. 

Upon  this  Debate  it  was  ordered,  That  a 
Committee  of  Lawyers  do  draw  a  Bill,  contain- 
ing the  substance  of  Magna  Charta,  and  the 
other  Statutes,  that  do  concern  the  Liberty  of 
the  Subject;  which  business  took  up  two  whole 
days. 

Mr.  Selden's  Spkech  at  the  Committee  about 
the  Bill  for  Magna  Charta,  and  the  Liber- 
ties ofthe  Subject.     April  28,  1628. 

I  would  have  the  violation  tenderly  mention- 
ed. Let  us  set  down  the  Statute  of  Magna 
Charta.  13  Hen.  4,  it  i^  adjudged  in  the  Par- 
liau^ent  Roil,  that  the  Statute  of  Tallage  is  an 
Act  of  Parliament.  It  is  uot  entered  in  the 
Statute  Roll,  and  it  was  S4  Ed.  1.  19  £d.  2, 


rot.  daus.  mem.  15. '  Les  eomens  prtont  loii 
^  divers  fuer*  prise  et  imprison  per  accuscment 
'  de  persons  malevolent  lou  ne  fuer*  indict  ace' 
'  al  ley  del  terre,  iis  prioot  que  ils  que  sont 
'  prise  sans  indictment  veignont  en  Chancery^ 

*  «t  que  droit  serra  fait.  £t  ray  vult  que  nul 
'  serra  prise.'  But  this  is  not  in  the  Parliament 
Roll  5  Ed.  S,  c.  9.  14  £d.  3,  c.  1,  <  that  there 
'  shall  be  no  aid  nor  charge  but  by  Parliament.' 
25  Ed.  3,  c.  4.  '  None  shall  be  attached  by  f>e- 
'  tition^without  presentment,  or  an  original  writ.' 
25  Ed.  3,  no.  16.  '  Item,  priont  les  eomens 
'  que  les  loans  soient  release,  et  null  serra  com- 

*  pell  de  faire  arrere  encontre  les  franchises  del 

*  terre.  Le  roy  le  pie  st.'  28  Ed.  3,  c.  3.  «  NiA 

*  serra  ouste  de  teh-e  ou  tenements  sans  due 
<  proces  del  ley.'  36  E.  3,  no.  9.  '  Que  le  grand 

*  Charter  serra  duly  observe,  et  null  serra  im-> 
'  prison  sur  special  command.'  36  Ed.  3,  tio, 
20.    '  Que  nul  serra  imprison  per  special  com- 

*  mand/  36  £.  3,  no.  24.  '  Si  ascun  horoesoit 
'  grieve  contre  h  s  articles,  avant  dif  veigne  en, 
'  Chancery  et  droit  ierra  fiiit.'  37  Ed.  3,  no.  10. 
'  Ils  la  desire  que  le  grand  Charter  et  especial- 
'  inent  les  articles  darrein  stat.  soient  execute.^ 
37  Ed.  3,  c.  18.  '  11  est  conteine  en  le  grand 
'  Charter  que  nul  serra  imprison,  &c.  ils  que 
'  font  tiel,  &c.'  38  Ed.  3,  no.  10.  '  Les  eomens 
'  priont  que  le  grand  Charter  et  les  autres  sta- 
'  tuts  soient    execute  et  que  breves  serront 

*  grauntez  al  cestuy  que  sue  pur  ceo,  et  si  ascun 
'  judgment  soit  fait,  il  serra  void.' 

Thursday  the  1st  of  May,  Mr.  Secretary  Cook 
delivered  a  Message  from  his  majesty,  viz.  to 
know  whether  the  house  will  rest  on  his  Royal 
Word,  or  no,  declared  to  them  by  the  Lord 
Keeper;  which  if  they  do,  he  assures  them  it 
shall  be  royally  performed. 

Upon  this  there  w^s  a  silence  for  a  good 
space :  then  Mr.  Secretary  Cook  proceeded  : 
I'his  siHnce  invites  me  to  a  further  speech,  and 
further  to  address  myself;  now  we  see  we  must 
grow  towards  an  issue.  For  my  part,  bow  con- 
fident I  have  been  of  the  good  issue  of  this  par- 
liament, I  have  certified  in  this  place,  and  else- 
where, and  I  am  still  confident  therein;  I  know 
his*  majesty  is  resolved  to  do  as  much  as  ever 
king  did  for  his  subjects :  all  this  debate  bath 
grown  out  of  a  sense  of  our  sufferings,^  and  a 
desire  to  make  up  again  those  breaches  that 
have  been  made. 

Since  this  parliament  begun,  hath  there  been 
any  dispense  made  of  that  which  hath  formerly 
been  done  ?  When  means  were  denied  his  ma- 
jesty, being  a  young  king,  and  newly  come  to 
his  crown,  which  he  found  engaged  in  a  war, 
what  could  we  expect  ift  such  necessities?  His 
majesty  called  tliis  parliament  to  make  up  the 
breach:  his  majesty  assures  us  we,  shall  not 
have  the  like  cause  to  complain ;  be  assures, 
the  laws  shull*  be  established,  what  can  we 
desire  more;  all  is,  that  we  provide  for  pos- 
tcritv,  and  that  we  do  prevent  the  like  suflFering 
for  the  future.  .Were  not  the  same  means  pro- 
vided hy  them  before  us?  Can  we  do  moref 
We  ;ire  come  to  the  Liberty  of  the  Subjects, 
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ftnd  tbe  Prerogntire  of  the  King ;  I  hope  we 
sl>ail  not  add  any  thing  to  ourselves,  to  depress 
him.  1  will  not  divine,  I  think  we  shall  find 
dithculty  with  the  king  br  with  the  lords;  I 
shall  not  deliver  my  opinion  as  a  counsellor  tu 
his  majesty,  which  I  will  not  justify  and  say 
here,  or  at  the  Council-board.  Will  we  in  this 
necessity  stnve  to  bring  ourselves  into  a  better 
condition  and  greater  liberty  than  our  fathers 
bad,  and  the  crown  into  a  worse  than  ever.'  I 
dare  not  advise  his  majesty  to  admit  of  that : 
If  this  that  we  now  desire  be  no  innovation,  it 
is  all  contained  in  those  acts  and  statuten;  and 
whatsoever  else  we  would  add  more,  is  a  diminu- 
tion to  the  king's  power,  and  an  addition  to 
our  own.  We  deal  with  a  wise  and  prudent 
prince,  that  hath  a  sword  in  his  hand  for  our 
good,  and  this  good  is  supported  by  power. 
Do  not  think,  that  by  cases  of  law  and  debate 
we  can  make  that  not  to  be  law,  which  in  ex- 
perience we  every  day  6nd  necessary. — Give 
me  leave  freely  to  tell  you,  that  I  know  by  ex- 
perience, that  by  the  place  I  hold  under  his 
majestv,  if  I  will  discharge  the  doty  of  my  place 
and  the  oath  I  have  taken  to  his  mnjesty,  I 
must  commit,  and  neither  express  the  cause  to 
the  gaoler,  nor  to  the  judges,  nor  to  any  coun- 
sellor in  England,  but  to  the  king  himself;  yet 
do  not  think  I  go  without  ground  of  reason,  or 
take  this  power  committed  to  me  to  be  un- 
limiied;  vea,  rather  it  is  to  me  a  charge,  bur- 
then^ and  danger :  for  if  I  by  this  power  shall 
commit  the  poorest  porter,  if  I  do  it  not  upon 
m  JQSt  caose,  if  it  may  appear,  the  burthen  will 
fall  upon  me  heavier  than  the  law  can  inflict, 
for  I  shall  lose  my  credit  with  his  majesty,  and 
my  place.  And  I  beseech  you  consider  whe- 
ther those  that  have  been  in  the  same  place  have 
not  committed  freely,  and  not  any  doubt  made 
of  it,  nor  any  complaint  made  by  the  subject. 

Sir  Robert  PhUlipt  hereupon  spake  thus: 
That  if  the  words  of  kings  strike  impressions  in 
the  hearts  of  subjects,  then  do  these  words  upon 
this  occasion  strike  an  impression  in  the  hearts 
of  us  all :  to  speak  in  a  plain  language,  we  are 
now  come  to  the  end  or  our  journey,  and  the 
well  disposing  of  an  Answer  to  this  Message,  will 
give  happiness  or  misery  to  this  kingdom.  Let 
us  set  the  commonwealth  of  England  before  the 
eyes  of  bis  majesty,  that  we  may  justify  our- 
selves, that  we  liave  demeaned  ourselves  duti- 
fully t6  his  majesty. 

Mr.  HackwtU  of  lincolnVJnn,  1  May,  1628, 
fepake  thus : 

Sir;  I  chose  rather  to  discover  my  weakness 
by  speaking,  than  to  betray  my  conscience  bv 
silence :  my  opinion  is,  that  ue  shall  do  well 
totally  to  omit  our  Resolution  out  of  this  Bill, 
and  leiy  only  upon  a  confirmation  of  the  laws. 

The  Objections  made  against  this  opinion 
are  two.  The  first  is,  that  we  shall  thereby 
recede  from  our  own  Resolution. 

The  second,  that  by  a  bare  confirmation  of 
the  old  laws,  without  inserting  of  our  Resolution, 
by  way  of  explanation,  we  shall  be  but  in  the 
tame  case  as  before. 

For  the  first,  tbut  though  w«  detirf  only  a 
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confirmation  without  adding  of  our  Resolution, 
we  do  not  thereby  recede  from  our  Resolution, 
I  reason  thus  :  Our  Resolution  was  drawn  out 
of  the  sense  of  those  laws,  w  hich  arc  now  desired 
to  be  coiifn'med,  so  tkit  no  question  can  be 
made  by  any  of  us  that  have  thus  declared  our- 
selves, but  that  our  Resolution  is  virtually  con- 
tained in  these  laws.  If  that  be  so,  how  can 
dur  acceptance  of  a  confirmation  of  these  laws 
be  a  departure  from  our  Resolution  ? — Nay,  ra- 
ther we  think  the  contrary  is  true;  he  that 
doubts,  that  by  confirmation  of  these  laws. our 
Resolution  is  not  hereby  confirmed,  doubts  whe- 
ther we  have  justly  deduced  our  Resolutious  out 
of  those  laws,  and  so  calls  our  Resolutions  into 
question. —  Ihis  argument  alone  is,  in  my  opi- 
nion, a  full  answer  to  that  first  Objection,  that 
in  desiring  a  bare  confirmation  of  those  laWs, 
wc  depart  from  dur  Resolutions. 

The  second  Objection  is,  that  if  we  have 
nothing  but  a  coniirmation  we  are  in  no^  better 
case  than  we  were  before  those  late  violations 
of  the  law.  This  1  deny,  and  do  confidently 
affirm,  that  although  we  have  no  more  than  a 
confinnatiou  of  those  laws  which  are  recited  in 
the  bill  that  is  now  before  us,  wc  shall  depart 
hence  in  fiir  better  ca^c  than  we  came,  and 
that  in  divers  respects. 

1.  Some  of  the  laws  recited  in  this  Bill,  and 
desired  to  be  confirmed,  are  not  printed  laws, 
and  are  known  to  few  professors  of  the  law, 
and  much  less  to  others,  and,  yet  they  are 
laws  of  as  great  consequence  for  the  liberty 
of  the  Subject,  if  not  of  greater,  than  auy 
that  are  printed:  as  namely  25  Edw.  3,  no. 
1.  *  That  Loans  against  the  will  of  the  lender 
are  against  reason  and  the  freedom  of  the 
realm.'  36  Ed.  3,  no..<>,  by  which  Imprison- 
ments by  special  commaHdii\ent  without  due 
process  are  forbidden.  These  two  are  not 
printed. — Tliat  excellent  law  De  Tallagio  non 
concedendo  in  prinr,  hath  in  a  public  court  been 
by  a  great  counsellor  said  to  be  bui  a  Charter, 
and  no  law. — ^The  statute  1  Rich.  3,  against 
Benevolences,  is  by  some  opinions  in  print  an 
absolute  law.  If  we  can  get  all  these  good 
laws,  besides  those  six  other,  which  are  ex- 
positions of  Maona  Charta,  in  tlie  point  of  the 
freedom  of  our  persons,  to  be  confirmed  and 
put  in  one  law,  to  the  easy  view  of  all  men,  is 
not  our  case  far  better  than  when  wc  came 
hither.' 

2.  Will  not  the  occasion  of  the  making  of 
this  law  of  confirmation,  so  notoriously  known, 
t>e  transmitted  to  all  posterity?  Certainly  it 
will  never  be  forgotten,  tiiat  the  occasion  there- 
of was  the  imprisonment  of  those  worthy  Gen- 
tlemen fur  not  lending,  and  the  Resolution  in 
the  KingVBench  in  denying  to  bail  them  ;  and 
is  not  the  occasion  of  the  making  of  a  law  a 
good  role  to  expound  it }  If  so,  then  by  giving 
a  confirmation  upon  this  occasion,  we  have 
bettered  our  case  very  much. 

3.  Have  not  the  Judges  in  the  KingV Bench, 
in  open  parliament,  npon  our  complaint,  dis- 
claimed 10  hare  given  any  Judgment  in  the 
poiat  I    Which  generally  before  by  the  ^arliap 
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And  ao .  the  day  following  tbey  had  farther 
debate  upon  that  matter,  th«  house  being 
turned  into  a  Grand  Committee^  and  Mr.  Her-  , 
bert  in  the  chair.  Some  said  that  the  Subject 
ha3  suflfered  more  in  the  violation  of  ancient 
Liberties  within  these  fevr  years,  than  in  300 
years  before,  and  therefore  ,care  ought  to  be 
taken  for  die  time  to  come. 

Sir  Edward  Coke  said,  That  that  <  RoTai 
Word/  had  reference  to  some  Message  for* 
merly  sent ;  his  majesty's  word  was,  that  they 
may  secure  themselves  any  way,  by  bill  or 
otherwise,  he  promised  to  give  way  to  it.  And 
to  the  end  that  this  might  not  touch  his  majea* 
ty's  honour,  it  was  proposed,  that  tlie  Bill  com# 
not  from  the  house,  but  from  the  king :  We 
will  and  grant  for  us  and  our  successors,  and 
that  we  and  our  successors  will  do  thus  and 
thus  ;  and  it  is  the  king's  honour,  he  cannot 
speak  but  by  record. 

Gibers  desired  the  house  to  consider,  when 
and  where  the  late  promise  was  made ;  was  it 
not  in  the  face  of  both  houses  ?  Cruel  kings 
have  been  careful  to  perform  their  promises^ 
yea,  thou«;h  they  have  been  unlawful,  at 
Herod.  Therefore  if  we  rest  upon  hb  majes- 
ty's promise,  we  may  assure  ourselves  of  the 
performance  of  it ;  besides,  we  bind  bis  m»- 
jesty,  by  relying  on  his  word :  we  have  lawa 
enough,  it  is  the  execution  of  them  that  is  our 
life,  and  it  is  the  king  that  gives  life  and  ex^ 
cutlon. 

Sir  Thoffuu  Wentworth  concluded  the  debate^ 
saying,  That  never  house  of  parliameot  trusted 
more  in  the  goodness  of  their  king,  for  their 
own  private  account,  than  the  present ;  but 
we  are  ambitious  that  his  majesty's  goodness 
may  remain  to  posterity,  and  we  are  accounta- 
ble to  a  pubhc  trust:  and  therefore  seeing 
there  hath  been  a  public  violation  of  the  laws 
by  his  ministers,  nothing  will  satisfy  him  but  a 
public  amends ;  and  our  desires  to  vindicate 
the  Subjects  Right  by  Bill,  are  no  more  than 
are  laid  down  in  former  laws,  with  some  modes! 
provision  for  instruction,  performance  and  exe- 
cution. 

Which  so  well  agreed  with  the  sense  of  the 
house,  that  they  made  it  the  subject  of  a  Mea* 
sage  to  be  delivered  by  the  Speaker  to  his  ma* 
jesty. 


Dt  was  otherwise  conceived  ;  for  now  thev  I 
,it^was  but  an  Award  and  no  Judgment,  will 
such  a  notorious  act  upon  so  important  an  oc- 
casion in  so  public  a  place  be  quickly  forgot- 
ten ?  Nay,  will  not  the  memory  of  it  for  ever 
remain  upon  record  ?  Is  not  our  case  tlien 
much  better  than  when  we  came  hither  ? 

4.  WilLnot  the  Resolution  of  this  house,  and 
all  our  arguments  and  reasoui  agaiust  impri- 
sonment without  a  cause  expressed  (which  no 
doubt  by  the  course  vvc  have  taken  will  be 
transferred  to  posterity)  be  a  great  means  to 
stay  any  judge  hereafter  from  declaring  any 
judgment  to  the  contrary,  especially  if  there 
be  likelihood  of  a  parliament  ?  Is  not  our  case 
in  this  very  nmch  amended  ? 

Lastly,  Have  we  not  received  Propositions 
from  the  lords,  wherein,  amongst  other  things, 
they  declared,  that  ^they  are  not  out  of  love 
lyith  our  proceedings?  Is  not  this  a  great 
strengthening  to  it  ?  But  utter  so  long  debate 
amongst  them  about  it,  they  cannot  take  any 
just  exception  to  it ;  and  doth  not  this  also 
much  amend  our  case  ? 

From  all  these  reasons,  I  conclude  that  the 
second  Objection,  that  by  a  confirmation  we 
are  in  no  better  case  tlian  when  we  came  toge- 
ther, is  also  a  weak  objection. 

Now  for  Reasons  to  move  us  to  proceed  in 
this  course  of  accepting  a  confirmation  :  1.  We 
have  his  majesty's  gracious  promise  to  yield  to 
'a  confirmation  of  the  old  laws,  from  which  we 
inay  rest  most  assured  he  will  not  depart ;  if 
we  tender  him,  withal,  our  Proposition  to  be 
enacted,  we  have  cause  to  doubt  that  we  shall 
lose  both  the  one  and  the  oiher.  8.  We  are 
no  less  assured  of  the  lords  joining  with  us,  for 
in  their  propositions  sent  to  us  they  have  deli- 
vered themselves  to  that  purpose :  tfiis  is  then 
a  secure  «vay  of  getting  somewliat  of  great  ad- 
vantage to  us ;  as  we  have  great  hopes,  aud  in 
B  manner  assurance  on  this  side ;  so  on  the 
other  side  we  have  great  doubts  and  fears,  that 
by  offering  our  nAolution  to  be  enacted,  we 
sliall  lose  all. — For  first  we  have  had  already 
experience  of  tlie  lords,  that  thcv'  are  not  very 
forward  to  join  with  us  in  a  declaration  of  our 
Proposition  to  be  law ;  if  they  stumble  at  a 
declaration,  much  more*  will  they,  in  yielding 
to  make  a  law  in  the  same  point.  Aud  have 
we  not  much  more  cause  to  doubt  that  his  ma- 
jesty will  not  yield  unto  it,  seeing  it  toucheth 
him  so  near  ?  Is  it  not  the  notice  of  his  plea- 
sure that  hath  wrought  thus  with  tlie  lords  ? 
^  If  we  should  clog  our  Bill  with  our  Proposi- 
tion, and  It  should  be  rejected  by  the  lords,  or 
by  the  king,  is  not  our  Resolution  much  weak- 
ened by  it ;  and  are  we  not  then  in  far  worse 
ease  than  before  we  made  it  ?  Our  Resolution 
for  the  rejecting  of  our  Proposition,  will  tend 
to  a  justification  of  all  that  hath  been  done 
against  us  in  this  great,  point  of  our  liberty. — 
Let  us  then,  like  wise  men,  conform  our  desire 
to  our  hopes,  and  guide  our  hopes  by  probabi- 
Hties ;  other  desires  and  other  hopes  .are  but 
vain.  This  is  my  poor  opinion^in  this  weighty 
business. 


Amidst  those  deliberations,  another  Mes- 
sage was  delivered  May  S,  from  his  majesty,  by 
Mr.  Secretary  Cook ;  "  Tliat  howsoe\'er  we 
proceed  in  this  business  we  have  in  hand, 
which  his  majesty  will  not  doubt,  but  to  be  ac- 
cording to  our  constant  profession,  and  so  as  he 
may  have  cause  to  give  us  thanks ;  yet  his  re* 
solution  is,  that  both  his  royal  care,  said 
hearty  and  tender  affection  towards  all  his  \ov^ 
ing  subjects,  shall  appear  to  the  whole  king« 
dom,  and  all  the  world,  that  he  will  govern  us 
according  to  the  la^s  and  customs  of  this 
realm ;  that  he  will  maintain  us  in  the  Liber- 
ties of  our  Persons,  and  Proprieties  of  our 
Goods,  so  as  we  may  enjoy  as  much  happiness 
as  our  foietfiiithiert  m  their  best  times;  i^nd 
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thmc  he  will  rectifjF  what  hath  been,  or  mav  be 
found  amiss  amongst  us,  k»  that  hereafter  there 
may  be  no  just  cause  to  complain.  Wherein 
as  his  majesty  will  rank  himself  amongst  the 
be^t  of  our  kings,  and  shew  he  hath  no  inten- 
tion to  invade  or  impeach  our  lawful  liberties, 
or  right ;  se  ho  will  have  us  match  ourselves 
with  the  best  subjects,  not  by  encroaching 
npon  that  sovereignty  and  prerogative,  which 
God  hath  put  into  his  hands  for  our  good,  but 
by  contain mg  oorselves  within  the  bounds  and 
laws  of  our  fore-fathers,  without  restraining 
them,  or  enlarging  them  by  new  explanations, 
interpretations,  expositions,  or  additions  in  any 
sort ;  which,  he  telleth  us,  he  will  not  give  way 
Unto. — ^That  the  weight  of  the  affairs  of  the 
kingdom,  and  Christendom,  do  press  him  more 
and  more,  an4}  that  the  time  is  now  grown  to 
tJiat  point  of  maturity,  that  it  cannot  endure 
long  debate  or  delay ;  so  as  this  session  of  par- 
liament most  continue  no  longer  than  Tuesday 
come  seven-nfght  at  furthest:  in  which  rime 
his  majesty,  for  his  part,  wilt  be  ready  to  per- 
form what  he  promised ;  and  if  the  house  be 
not  ready  to  do  that  is  fit  for  theroselve*,  it 
shall  be  their  own  faults. — And  upon  assur- 
ance of  our  good  dispatch  and  correspondence, 
his  maiesty  declaretb,  that  his  royal  intentiop 
is  to  nave  another  session  of  pariininent  at 
Michaelmas  next,  for  the  perfecting  of  such 
things  as  cannot  now  be  done." 

This  Message  waft  debated  the  next  day,  be- 
ing Saturday,  May  3,  whereupon 

Sir  JoAn  Elliot  spake  to  this  eifect:  The 
kin^,  saith  he,  will  rank  himself  with  the  best 
of  kings,  and  therefore  he  would  have  us  rank 
oorselvet  with  the  best  subjects ;  we  will  not 
incroach  upon  that  sovereignty  that  God  hath 
put  into  his  hands ;  this  makes  me  fear  his  ma- 
jesty is  mis-informed  in  what  we  go  about; 
let  OS  make  s<Mne  enlargement,  and  put  it  be- 
fore him,  that  we  will  not  make  any  thing  new. 
As  for  the  time  of  this  session,  it  n  but  short ; 
and  look  how  many  messages  we  have,  so  many 
iotemiptions,  and  mis-reports,  and  mis-repre- 
sentations to  his  majesty  produce  those  mes- 
sages. • 

Sir  Milet  Fleetwood  continued  the  debate, 
and  aaidy  That  this  business  is  of  great  impor- 
unce,  we  are  to  accommodate  this :  the  breach 
of  this  pariiament  vrill  be  the  greatest  misery 
that  ever  befell  us*,  the  eyes  of  Christendom 
are  upon  this  parliament,  the  state  of  all  our 
Protestant  friends  are  ready  to  be  swallowed 
up  b^r  the  emperor's  forces,  and  our  own  king- 
dom is  in  a  miserable  strait,  for  the  defence  of 
our  reKgien  chat  is  invaded  by  the  Roman  Ca- 
tholics, by  the  colour  of  a  commission,  which 
is  intoierahle ;  the  defence  of  our  realm  by 
shippings  b  decayed,  the  king's  revenue  is  sold 
and  gone ;  where  shall  the  relief-  be  obtained 
but  in  "^arliaroent?  Now  we  are  in  the  way,  let 
us  proceed  by  way  of  bill,  in  pursuance  of  the 
king's  message^  to  establish  the  fimdamentel 
bws  in  propriety  of  our  goods,  and  liberty  of 
our  person* :  It  was  declared  to  us,  '  that 
*  couTMt  by  Loea  and  iDpriMimtQt  were  not 


<  lawful ;'  let  us  touch  them  in  our  Bit),  and 
that  all  precedents  and  judgments  seeming  t^ 
the  contrary,  be  void  ;  and  that  all  conmtit- 
ments  against  the  law  be  remedied,  and  that 
we  be  protected  against  the  fear  of  commit- 
ments. 

Mr,  Mason's  Speech, 

I  am  of  opinion  with  the  gentleman  that 
spuke  fir«»t,  that,  in  our  proceedings  in  the  mat- 
ter now  in  debate,  \ie  should  have  use  of  the 
tifle  of  the  statute,  called  circumspecfe  nga/is; 
for  it  concerns  the  Litierry  of  our  persons,  with- 
out which  we  do  not  enjoy  our  lives. 

The  Question  is :  Whether  in  this  Bill  for 
the  exphmation  of  Ma^na  Cliartaf  and  the  rest 
of  the  statutes,  we  shull  provide  that  the  cnuse 
of  tiie  comrairment  must  he  expressed  u}'on  the 
commitment,  or  upon  return  of  itie  Habeas 
Corpus  ? 

Before  I  speak  to  the  question  itself,  I  shall 
propose  some  observations,  in  my  conceit,  ne- 
cessarily conducing  to  the  debate  of  the  mntter. 

1.  That  we  ought  to  take  care,  and  to  pro- 
vide for  posterity,  as  our  predecessors  have 
done  for  us,  and  that  this  provident  care  can- 
not be  expounded  to  he  any  distrust  of  the 
performance  of  his  mnjesly's  gracious  declara- 
tion, this  act  providing  fur  perpetuity,  to  which 
his  highness's  promise,  unless  it  were  by  act  of 
parliament,  cannot  extend. 

2.  That  we  having  long  debated  and  so- 
lemnly resolved  our  rights  and  privileges  by 
virtue'  of  tliese  statutes,  and  if  now  we  shall  re- 
duce those  declarations  and  those  resolutions 
into  an  act,  we  must  ever  bertrafter  expect  to 
beconfmed  within  the  bounds  of  that  act,  be- 
ing made  at  our  suit,  and  to  be  the  limits  of  the 
prerogative  in  that  respect,  and  it  being  an  act 
of  explanation,  which  shall  receive  no  further 
explanation  than  itself  contains. 

3.  That  by  this  act  we  must  provide  a  re- 
medy azainst  the  persons  which  detain  us  in 
prison,  tor  as  to  the  commander,  there  can  be 
no  certainty. 

Concerning  the  Question  itself: 
It  hath  been  solemnly  and  clearly  resolved 
by  the  house,  that  the  commitment  of  a  Free^ 
man,  without  expressing  the  cause  at  the  time 
of  the  commitment,  is  against  the  law:  If  by 
this  act  of  eiplanation  we  shall  provide  only 
that  the  cause  ought  to  be  expressed  upon  the 
return  of  the  H.  Corpus,  then  out  of  the  words 
of  the  statute,  it  will  necessarily  be  inferred, 
that  before  the  return  of  the  H.  Corpus  the 
cause  need  not  to  be  expressed,  because  the 
statute  hath  appointed  the  time  of  the  expres- 
sion of  the  cause ;  and  it  will  be  construed, 
that  if  the  makers  of  the  statutes  had  intended 
that  the  en  use  should  have  been  sooner  shewn, 
they  would  have  provided  for  it  by  the  act,  and 
then  the  net,  which  we  term  an  act  of  explana- 
tion, will  be  an  act  of  the  abridgii>g  of  Magna 
Charta,  and  the  rest  of  the  statutes  :  or  if  this 
act  do  not  make  the  commitment  without  ex- 
pressing the  cause  to  be  lawful,  yet  it  will 
clearly  amount  to  a  toleration  of  the  commit* 
ment,  without  expressing  the  cauae^  until  th§ 
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H.  Corpus,  or  to  a  gcoerai  or  perpetual  dis- 
pensation, beginning  with  and  continuing  as 
long  as  the  law  itself.  And  in  my  understanding 
the  words  in  this  intended  iaw,  that  no  freeman 
can  be  committed  uichout  cause,  can  no  ways 
advantiigc  us,  or  satisfy  ihis  objection ;  for  till 
the  return  of  the  H.  Corpus,  he  that  commits 
ia  Judge  of  the  cause,  or  at  least  hath  a  licence 
by  this  law  till  that  time  to  conceal  the  cause, 
ftnd  the  gaoler  ia  not  subject  to  any  action  for 
the  detaining  of  the  prisoner  upon  such  com- 
ina;nd.  For  if  the  prisoner  demanded  the  amse 
of  his  imprisonment  of  the  gaoler,  it  will  be  a 
safe  answer  tor  him  to  say  that  he  detains  a 
prisoner  by  warrant,  and  that  it  belongs  not 
unto  him  ti>  desire  those  which  commit  the  pri- 
soner to  shew  the  cause  until  he  returns  the  H. 
Corpus.  And  if  the  prisoner  be  a  suitor  to 
know  the  cause  from  those  that  committed  him, 
it  will  be  a  sutiicient  answer  for  them  to  say, 
they  will  express  the  cause  at  the  return  of  tlie 
H.  Corpus.  Jn  this  case  there  will  be  a  wrong, 
because  the  commitment  is  without  cause  ex- 
pressed, and  one  that  suffers  that  wronc,  viz. 
the  party  imprisoned ;  and  yet  no  such  w  rim?- 
doer  but  may  excuse,  if  not  justify  himself  by 
this  law. 

In  making  of  laws,  we  roust  consider  the 
inconveniences  which  may  ensue,  and. provide 
for  the  prevention  of  them,  *  lex  caveat  de 
^  futaris.'  I  have  taken  into  my  thoughts  some 
inconveniences  which  I  shall  expose  to  your 
considerations,  not  imagining  that  they  can 
liappen  in  the  time  of  our  gnicious  sovereign  ; 
but  in  an  act  of  parliament,  we  must  provide 
for  the  prevention  of  all  inconveniences  in 
future  times. 

1.  If  a  naan  be  in  danger  to  be  imprisoned  in 
.  the  beginning  of  a  long  vacation  for  refusing  to 
pay  some  ?mall  sum  otmoney,  and  knows  that 
by  this  act  he  can  have  no  inlargement  till  the 
return  of  the  IJ.  Corpus  in  the  term,  and  that 
the  charge  of  his  being  in  prison,  and  of  hit  in- 
largement by  H.  Corpus,  will  amount  to  more 
than  the  sura,  he  will  part  with  money  to  pre- 
vent his  imprisonment,  or  to  redeem  himself 
thence,  because  he  cannot  say  any  man  doth 
him  wrong,  until  the  return  of  the  H.  Corpus, 
and  the  law  resolves.  A  man  will  pay  a  fine 
rather  than  be  imprisoned,  for  the  judgment 
which  is  given  when  one  is  fined,  is  idco  caffia- 
tui'f  and  the  execution  for  debt  is  a  capias  ad 
stttisfuciendum ;  the  la*v  presiirping  any  man 
will  part  wHh  his  money  to  gain  his  liberty. 
And  if  the  prisoner  procure  an  H,  Corpus,'  and 
be  brought  Itto  the  King's-bench  by  virtue  of 
it,  yet  the  cause n«ed  not  to  be  then  expressed; 
the  provision  of  this  law  being,  that  jf  no  cause 
be  then  expressed,  he  sltall  be  bailed,  and  no 
cause  being  shewn  upon  the  return  of  the  H.  Cor- 
pus, yet  it  may  be  pretended^  tlmt  at  tlie  time 
of  his  commitment  there  were  strong  presump- 
tions of  some  great  offence,  but  upon  examt' 
Jiation  they  are  cleared :  or  it  may  be  said, 
that  die  offence  was  of  that  nature,  that  the 
time  of  his  imprisonment  before  the  return  was 
a  sutiicient  puui&hoient.    And  we  may  be  fre- 


quently imprisoned  in  this  manner,  and  never 
understand  the  causQ,  and  have  often  such 
punihbment,  and  have  no  means  to  justify  our- 
selves; and  for  all  these  proceedings  this  lair 
will.be  the  justification,  or  colour. 

2.  If  by  this  act  there  be  a  toleration  of  im- 
prisonment without  shewing  .  cause,  until  the 
return  of  the  H.  Corpus;  yet  it  is  pcvssible  to 
accompany  tlmt  imprisf}nment  with  such  cir- 
cumstances of  close  restraint,  and  other  hard- 
ships, which  I  forbear  to  express,  as  may  make 
an  imprisonment  for  that  short  time,  as  great  a 
punishment,  as  a  perpetual  impri^oninent  in  an 
ordinary  manner. 

S.  The  party  may  be  imprisoned  s  lon^  time 
before  he  stiall  come  to  be  delivered  by  this 
law ;  the  place  of  his  imprisonment  may  be  in 
the  furthest  part  of  this  kingdom  ;  the  judges 
always  make  the  return  of  the  ft.  Corpus  an- 
swerable to  the  distance  of  the  prison  from 
Westminster ;  the  gaoler  may  neglect  the  re- 
turn of  the  first  process,  and   then  the  party 
must  procure  an  Alias,  and  the  gaoler  majhc 
then  in  some  other  employment  for  the  king, 
and   excuse  the  not  returning  the  l>ody  upon 
that  process ;  and  this  may  make  tlie  iioprisoii- 
nient  for  a  year.     And  in  the  end  no  cauie 
being  returned,  the  party  may  be  discharged ; 
but  in  the  mean  time  he  shall  have  imprison- 
ment, he  shall  never  know  the  cause,  be  shall 
have  no  remedy  for  it,  nor  be  able  to  question 
any  for  injustice,  which  have  not  a  justincatioa, 
or  excuse  by  this  law. 

4.  The  party  may  be  imprisoned  during  his 
life,  and  yet  there  si) all  be  no  cause  ever  shewn. 
I  will  instance  in  this  nuinner :  a  man  may  be 
committed  to  the  furthest  part  of  the  kingdom 
Westward;  he  obtains  an  II.  Corpus;  before 
the  gaoler  receives  the  H.  Corpus,  or  before 
he  returns  it,  the  prisoner  by  warrant  is  re- 
moved from  that  prison  to  another,  it  may  be 
the  furthest  Northern  part  of  the  realm.  '^ 
first  gaoler  returns  the  special  matter,  which 
will  be  sufficient "  to  free  hinaself,  and  in  like 
manner  the  prisoner  may  be  translated  from 
one  prison  to  another,  and  his  whole  life  shall 
be  a  peregrination,  or  wayfaring  from  one  gaol 
to  anotlier,  and  he  shall  never  kiK)w  the  cause, 
nor  be  able  to  complain  of  any,  who  cannot 
defend  their  actions  by  this  bill. 

5.  If  the  prisoner  be  brought  into  the  court 
by  H.  Corpus,  and  no  cause  expressed,  and 
thereupon  he  be  inlarged,  he  may  be  partly 
committed  again,  and  then  his  enlargement 
shall  only  make  way  for  his  commitment ;  and 
this  may  continue  during  his  life,  and  be  shall 
never  know  the  cause ;  and  this  not  remedieOf 
but  rather  permitted  by  this  act. 

And  there  are  also  some  things  rcmaikably 
considerable  in  this  matter;  the  expenceoftbe 
party  in  pi-ison  ;  his  fees  to  the  gaoler,  his  costs 
in  obtainingand  prosecuting  an  Habeas  ^oipu«^ 
and  his  charges  in  removing  himself,  attended 
with  such  as  have  the  cl^arge  of  his  conduct : 
and  that  the  prisoner  must  sustam  all  tm 
without  satifl&ction,  or  knowing  the  cause. 

The  only  reason  given  by  those  of  tbe  oUier 
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opinion  is^  That  it  is  requisite,  the  king  and 
council  should  have  power  to  conimnnd  the 
detainer  of  a  man  in  prison  for  some  time, 
t\iti)out  expressing  ihe  cause ;  because  it  is  sup- 
posed, ihac  the  iiianifestation  of  the  cause  at 
first  niaf  prevent  the  discovery  of  a  treason. 
1  lie  reason  is  answered  hy  the  remedy  pro- 
posed ;  by  this  act  it  being  proposed,  that  it 
friiail  be  provided  by  this  bill,  that  upon  our 
commitment,  we  may  instantly  have  recourse 
to  the  Chancery  for  an  H.  Corpus,  retuinahle 
in  that  court,  which  is  always  open  ;  and  that 
upon  the  receipt  thereof,  the  writ  must  be  re- 
Corned,  and  the  cause  thereupon  expressed. 
\i  then  this  remedy  be  really  tlie  cause  of  com- 
mitment, it  matt  pardj  appear;  which  contra- 
dicts the  former  reason  of  state. 

^nd  in  my  own  opinion,  we  ought  not  only 
to  take  care,  that  the  subject  should  be  deli- 
vered oat  of  prison,  bul  to  prevent  his  imprison- 
ment ;  the  statute  of  Magna  Cbarta,  and  the 
rest  of  the  acts,  providing  that  no  man  should 
be  imprisoned,  but  by  the  law  of  the  land.  And 
although  the  king,  or  council,  as  it  imth  been 
orjjected,  by  force  may  a)mmit  us  without 
cause,  notwithstanding  any  laws  we  can  make ; 
vet  I  am  sure  without  such  an  act  of  parlia- 
ment, such  commitment  can  have  no  Irgal 
colour,  and  I  would  be  loth  we  should  make  a 
Jaw  to  endanger  ourselves*  For  which  reasons 
I  conceive,  that  there  being  so  many  ways  to 
evade  this  act,  we  shall  be  iu  a  worse  case  by 
it,  tlian  without  it ;  as  it  provides  no  remedy  to 
prevent  our  imprisonment  without  expressing 
the  cause  to  be  lawful,  and  administers  excuses 
fur  continuing  us  in  prison,  as  I  have  before 
He  Glared.  And  thus  for  providing  for  one  par- 
ticular nut  of  reason  of  state,  which  possibly 
ninv  fall  out  iu  an  age  or  two,  we  shall  spring  a 
leaky  which  may  sink  aU  our  liberties,  and 
open  a  gap,  through  which  Magna  Charta,  and 
the  rest  of  the  Statutes,  may  issue  out  and 
vanish.  I  therefore  conclude,  that  in  my  poor 
understanding  (which  I  submit  to  better  judg- 
ments),'! had  rather  depend  upon  our  former 
resolutions,  and  the  king's  gracious  declara- 
tions^ than  to  pass  an  act  in  such  manner  as 
bath  been  proposed. 

In  conclusion,  the  Commons  agreed  to  an 
Answer  to  all  the  preceding  Messages,  and 
presented  it  to  the  king  by  the  mouth  of  their 
Speaker. 

The  Speaker's  (sir  John  Finch)  Speech  to  the 
King,  in  answer  to  several  Messages,  in  the 
Banquetiiig-House^  May  5. 

Most  Gracious  and  Dread  Sovereign  ;  Your 
loyal  and  obedient  subjects,  the  commons  now 
assembled  in  parliament,  by  several  Messages 
from  your  majesty,  and  especially  by  that  your 
declaration  delivered  by  the  Lord-Keeper  be- 
fore both  boases,  have,  to  their  exceeding  great 
joy  and  comfort,  received  many  ample,  expres- 
cioos  of  your  princely  care  and  tender  affec- 
tions towards  them,  with  a  gracious  promise 
and  jumrafice,  that  your  cpajesry  will  govern 


according  to  the  laws  of  thi^  realm,  and  90 
maintain  all  your  suhject^,  in  the  just  freedom 
of  their  persons,  and  Wi\\'e\,y  of  thoir  estates,  that 
nil  their  rights  and  hberties  may  he  by  them 
enjoyed,  with  as  much  ireedom  and  security  in 
their  lime,  as  in  any  ape  heretofore  by  their 
ancestors,  under  the  best  nf  your  Mrogenitors  : 
for  this  so  prcat  a  favour,  enlar^fed  by  a  com- 
fortable intimation  of  your  inajcjjty'h  coniidence 
in  the  proceedings  o\  this  house,  they  do,  by 
me,  their  Speaker,  make  a  full  return  of  most 
humble  thanks  to  yourmnjesiy,  with  all  dutiful 
acknowledgment  of  your  grace  and  goodness 
herein  extended  unto  them. — And  whereas  in 
one  of  those  messages  delivered  from  your  ma- 
jesty, there  was  an  expression  oi  your  desire 
to  know,  whether  this  hou^e  would  rest  upon 
your  royal  word  and  promise,  assuring  them, 
that  if  they  would,  it  should  he  rnyniiy  and 
r<»ally  performed  ;  as  they  ai:ain  present  their 
humble  thanks  for  the  seconding  and  stieiigtli- 
ening  of  your  former  royal  expressions,  so  in 
all  humbleness  they  afsnre  your  majesty,  that 
ilieir  grcutpst  confidence  is,  and  ever  must  be, 
in  your  grace  and  goodness,  without  which, 
they  well  know,  nothing  they  can  frame  or  de- 
sire, will  be  of  safety  or  value  to  them  ;  th«ret« 
fore  are  all  humble  suitors  to  your  majesty,  that 
your  royal  heart  will  graciously  accept  and  be- 
lieve the  truth  of  thers,  which  tliey  humbly 
present,  as  full  of  trttth  and  confidence  in  your 
royal  ^ord  and  promise,  as  ever  bouse  of  com- 
mons reposed  in  any  of  their  be^t  kings.— True 
it  is,  they  cannot  but  rememhrr  ibe  pnblic 
trust,  for  which  they  are  accounrable  to  present 
and  future  times  ;  and  their  df  sires  are,  That 
your  majesty's  goodness  niight,  in  fruit  and 
memory,  be  the  blessing  and  joy  of  posterity. — 
They  say  also,  That  of  late,  il  ere  hath  been 
public  violation  of  the  Law*.,  and  'he  Subjects 
Liberties,  by  some  of  your  majesty's  ministers; 
and  thence  conceive,  that  no  less  than  a  public 
remedy  will  raise  the  dejected  hearts  of  your 
loving  subjects  to  a  cheerful  supply  of  your 
majesty,  or  make  them  receive  content  in  the 
proceedings  of  this  hou^e. — From  these  consi- 
derations, they  most  humbly  beg  your  majet« 
ty*s  leave  to  lay  hold  i»f  that  gracious  offer  of 
yours,  which  gave  ihem  assurance,  that  if  they 
thought  fit  to  secure  thenvelves  in  their  Rights 
and  Liberties,  by  way  of  Bill  or  otherwise,  so 
it  might  be  provided  with  due  respect  to  God's 
honour,  and  the  public  good,  you  woidd  be 
graciously  pleased  to  give  way  imto  it.  Far 
from  their  intentions  it  is,  any  way  to  encroach 
upon  your  sovereignty  or  prerogative;  nor 
have  they  the  least  thought  of  stretching  or  en- 
larging the  laws  in  any  sort,  or  by  any  new  in- 
terpretations or  additions ;  the  bounds  of  their 
desires  extend  no  further,  than  to  some  neces- 
sary explanation  of  that,  which  is  truly  com- 
prehended within  the  just  sense  and  meaning 
of  those  laws,  with  some  moderate  proviaioa 
for  execution  and  performance,  as  in  times  past, 
upon  like  occasion,  hath  been  used.  The  way 
how  to  accomplish  these  their  humble  desire^ 
is   now   io  serioas  consideration  with  thon^ 
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wherein  thiey  humbly  assure  ypor  mejestjTy  they 
will  neither  lose  time,  nor  seek  any  thing  of 
your  majesty,  but  that  they  hope  may  be  fit 
fbr  dutiful  and  loyal  subjects  to.  ask,  and  for  a 
grBcious  and  just  king  to  grant, 
liis  Majesty's  Akswsh  was  delivered  by  the 
Lord-Keeper,  Thomas  Lord  Coventry : 

Mr.  Speaker,  and  you  Gentlemen  of  the 
House  of  Commons,  his  majesty  has  com- 
manded me  to  tell  you,  that  he  expected  an 
answer  by  your  actions,  and  not  delay  by  dis- 
course: ye  acknowledge  his  trust  and  confi* 
dence  in  your  proceedings,  but  his  majesty  sees 
not  how  you  requite  him  by  your  confidence  of 
his  word  and  actions ;  for  what  need  explana- 
tions, if  ye  doubted  not  the  performance  of  the 
true  meaning?  for  explanations  will  hazard  an 
incroachmeot  upon  bis  pre^rogative.  And  it 
may  well  be  said.  What  need  a  new.  law  to 
confirm  an  old,  if  you  repose  confidence  in  the 
declaration  his  majesty  made  by  me  to  both 
houses?  And  yourselves  acknowledge,  that 
your  greatest  trust  and  confidence  must  be  in 
his  majesty's  grace  and  goodness,  without  which 
nothii^c  that  you  can  frame  will  be  of  safety, 
or  afaUable  to  you.  Yet,  to  shew  clearly  the 
sincerity  of  his  majesty's  intentions,  he  is  con- 
tent that  a  Bill  be  drawn  for  a  confirmation 
of  Magna  Charta  and  the  six  other  statutes  in- 
sisted upon  /or  the  Subjects  Liberties,  if  ye 
shall  chttse  that  to  be  the  best  way ;  but  so,  as 
it  may  be  without  additions,  paraphrases,  or 
explanations.-^Thus,  if  you  please,  you  may 
ba  secured  from  your  needless  fears,  and  this 
parliament  may  have  a  happy  wished-for  end  ; 
whereas  by  the  contrary,  if  yon  seek  to  tie 
your  king  by  new,  and  indeed  impossible  bonds, 
you  muat  be  accountable  to  Uod  and  your 
country  for  the  ill  success  of  this  meeting :  his 
miyesty  having  given  his  royal  word,  that  you 
shall  have  no  cause  to  complain  hereafter;  less 
than  which  hath  been  enough  to  reconcile  great 
princ^  and  therefore  ought  mnch  more  to  pre^ 
vail  between  a  .king  and  his  subjects. — ^Instly, 
I  am  commanded  to  tell  you,  that  his  majesty's 
pleasure  is,  That  withqut  further  replies  or 
messages,  or  other  unnecessary  delays,  you  do 
what  you  mean  to  do  speedUy,  remembering 
the  last  Message,  which  his  nunesty  sent  you 
by  secretary  Cook,  in  point  of  time:  his  ma- 
jesty always  intending  to  perform  his  pro- 
mise to  his  people. 

Notwitlistandtng  the  intimation  of  his  ma- 
jesty's good  pleasure  for  a  Bill,  Mr.  Secretary 
Cook,  Tuesday,  May  6,  again  pressed  the  house 
to  rely  upon  the  king's  word,  saving  That  he 
had  rather  follow  others,  than  begm  to  enter 
into  this  business :  loss  of  time  hath  been  the 
greatest  complaint;  the  matter  fiUlcn  now  into 
eensideration,  is,  what  way  to  take,  whether 
lo  rely  on  hia  majesty's  word,  or  on  a  Bill  ?  If 
we  wiU  consider  thie  advantage  we  have  in 
taking  his  majesty's  word,  it  will  be  of  the 
largest  extent,  and  we  shall  cbuse  that  that 
hath  most  assurance ;  an  act  of  parliament  is 
by  the  consent  of  the  kii^  and  parliament;  but 
this  Msonmcc  by  woid  is,  that  he  will  govern 
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us  by  the  laws;  the  king  promises  that,  and 
also  that  they  shall  be  so  executed,  that  we 
§hall  enjoy  as  much  freedom  as  ever.  This 
contains  many  laws,  and  a  grant  of  all  sood  • 
laws ;  nay,  it  contains  a  confirmation  of  tnos^ 
very  laws,  aHurance,  which  binds  fiiither  thaa 
the  law  can  :  first,  it  binds  his  affection,  which 
is  the  greatest  bond  between  king  and  subject, 
and  that  binds  bis  judgment  also,  nay,  bis  ho* 
nour,  and  that  not  at  home,  but  abroad ;  the 
royal  word  of  a  king  is  the  ground  of  all  treaty  ; 
nay,  it  binds  his  ceascience.  This  confirmatioB 
between  both  bouses  is  in  nature  of  avow;  for 
my  part,  I  think  it  is  the  greatest  advantage  to 
rely  on  his  majesty's  word. — He  fiirtber  added, 
this  debate  was  fitter  to  be  done  before  the 
house,  and  not  befiire  the  committee;  and  tint 
it  was  a  new  course  to  go  to  a  committee  of  the 
whole  house. 

Sir  John  Elliot  replied.  That  the  proceeding 
in  a  committee  is  more  honoumble  and  advan* 
tageous  to  the  king  and  the  house,  for  that 
way  leads  most  to  truth,  and  it  is  a  more  open 
way,  and  where  every  man  may  add  his  reason, 
and  make  answer  upon  the  hearing  of  other 
men's  reasons  and  arguments. 

This  being  the  general  sense,  the  house  waa 
turned  into  a  Committee,  to  take  into  conside- 
ration what  was  delivered  to  the  King  by  the 
Speaker,  and  what  was  delivered  to  them  by 
the  Lord-Keeper,  and  all  other  Messages,  and 
the  Committee  was  not  to  be  bounded  by  any 
order:  the  key  was  brought  up,  and  none  were 
to  go  out  wiiliout  leave  mst  asked. 

In  the  debate  of  this  business  at  the  com- 
mittee, some  were  for  letting  the  bill  rest:  but 
sir  Edward  Coke's  reasons  prevailed  to  the  con- 
trary. Was  it  ever  known,  said  he,  that  gene- 
ral words  were  a  sufficient  satisfiiction  to  par- 
ticular grievances?  Was  ever  a  verbal  de- 
claration of  the  king  verbum  rcgni  9  When 
Grievances  be,  tlie  parliament  is  to  redress 
them.  Did  ever  parliament  rely  on  Mes- 
sages ?  They  put  up  Petitions  of  their  Griev- 
ances, and  the  king  ever  answered  them :  the 
king's  answer  is  very  gracious,  but  what  is  the 
law  of  the  realm,  that  is  the  question  ?  I  put 
no  diffidence  in  his  m^esly,  the  king  must 
speak  by  a  Record,  and  in  particulars,  and  not 
in  general :  did  you  ever  know  the  king's  mes- 
sage come  into  a  Bill  of  Subsidies  ?  All  suc- 
ceeding kings  will  soy.  Ye  must  trust  me  at 
you  did  my  predecessors,  and  trust  my  Mes- 
sages; but  messages  of  love  never  came  into  a 
SarliamenL  Let  us  put  up  a  Pctitiok  of 
kiGHT :  not  that  I  distrust  the  king^  but  that 
I  cannot  take  his  trust,  but  in  a  parliainentary 
way. 

On  Thnrsday,  8tfa  May,  the  Petitmn  of  Right 
was  finished,  and  the  eisuse  of  Martial  Law 
was  added  unto  it,  and  it  was  fUiveied  to  the 
lords  at  a  Conference  in  the  Painted  Chamber 
for  their  cbncunence;  which  Conference  was 
managed  by  sir  Edward  Coke,  who  tlma  esk 
pressed  himself:  I  pny  year  lordabipe  te  cx- 
oaae  us,  forwefaiM  beco  tiil  ene  A'deek  mbe^ 
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the  great  busipess,  andy  blessed  be  God,  tve 
bave  dispatched  it  in  some  measure,  and  be- 
fore tbis  time  we  were  not  able  to  attend  your 
lordshipsy  but  I  hope  that  this  will  prove  a 
great  olessing  to  us.  My  Lords,  I  am  com- 
aianded  irota  the  House  of  Commoos  to  ex- 
press their  singular  car<%  and  affection  they 
have  of  concarrence  with  your  lordships,  in 
these  atging  affairs  and  proceedings  of  this  par* 
liameot;  both  for  the  good  of  the  coromon- 
ttesltb,  and  principally  fur  his  majesty's.  And 
this  I  may  say  in  this  particular,  if  we  had  hun- 
dreds of  tongues,  we  were  not  able  to  express 
this  desire  which  we  have  of  that  concurrence 
vith  your  lordships :  but  I  will  leave  it  withoat 
any  farther  expression.  My  lords,  it  is  evident 
what  necessity  there  is,  bolh  in  respect  of  your- 
teWes,  aud  your  posterities,  to  have  good  sue- 
cess  in  this  busings.  We  have  acquainted 
your  lordships  with  the  Reasons  and  Arguments, 
and  after  we  have  had  some  Conference,  we 
We  received  from  your  lordships  live  Propo- 
sitions; and  it  behoves  me  to  give  youi'  lord- 
khips  some  reasons  why  you  have  not  heard 
from  us  before  now ;  for  in  the  mean  time,  as 
ve  were  consulting  of  this  weighty  business, 
*e  have  received  divers  Messages  from  our 
great  sovereign  the  king,  and  they  consisted  of 
hve  parts : 

1.  That  his  majesty  would  maintain  all  his 
Subjects  in  their  just  freedom,  both  of  tlieir 
persons  and  estates. 

2.  That  he  will  govern  according  to  his  Laws 
and  Statutes. 

3.  That  we  should  find  much  confidence  in 
his  Royal  Word  ;  I  pra^r  observe  that^ 

4.  That  we  shall  enjoy  all  our  Rights  and 
liberties,  with  as  much  freedom  and  liberty 
as  ever  any  subjects  have  done  in  former  times. 

5.  That  whether  we  shall  thiak  it  fit,  either 
hy  way  of  Bill  or  otherwise,  to  go  on  in  this 
great  basineas,  his  mt^esty  would  be  pleased  to 
give  way  to  it. 

These  gracious  Messages  did  so  work  upon 
our  affections,  thai  we  have  taken  them  into 
coQsidemtioD.     My  lords,  when  we  had  these 
ilessttges,  (I  deal  plainly,  for  so  1  am  com- 
nancied  by  the   House  of  Commons)  we  c|id 
consider,  what  way  we  might  go  for  our  more 
secure  way,  nay,  years;  we  did  think  it  the  sa- 
fest way  to  go  in  a  pariiamentary  course,  for 
Behave  a  maxim  in  the  house  of  commons, 
and  written  on  the  walls  of  our  house,  That 
old  ways  are  the'^e^  and  surest  ways :  and  at 
Ivtwe  fell  upon  that  which  we  did  think,  if 
that  your  lordships  did  consent  with  us,  it  is 
the  most  ancient  way  of  all,  and  that  is,  my 
ords,  ziafttUMtaf  both  to  his  majesty,  to  your 
iordshipf,  and  to  ourselves.     For,  my  lords, 
Uus  is  the  greatest  bond,  that  any  subiect  can 
have  in  parliament,  verbum  regtt,  this  is  an 
Ingh  point  of  honour,  but  Uiis  shall  be  done  by 
the  lords  and  commons,  and  assented  to  by  the 
Hing  in  parliament;  tlus  4s  the  greatest  obligar 
toa  of  all ;  and  this  is  for  the  king's  honour  and 
oar  safety.  Therefore^  my  lords,  we  bave  drawn 
a  form  of  a  Petition,  desuring  your  lordships  to 


concur  withns  therein;  for  we  come  with  an 
unanimous  consent  of  all  the  house  of  com- 
mons, and  there  is  great  reason  your  lordships 
should  do  so,  for  your  lordships  are  involved  in 
the  same  condition,  commune  periculum.  So  I 
have  done  with  the  first  part :  and  now  I  shalt 
be  bold  Vi  read  that  whieh  we  have  so  agreed 
on,  and  I  shall  desire  your  lordships  leave  that 
I  may  read  it. 

Here  the  Petition  of  Right  was  read ;  but 
we  forbear  to  insert  it,  as  yet,  because  tliere 
were  propositions  for  alteration  ;  and  it  is  not 
perfect,  till  the  royal  assent  be  given  to  it. 

From  the  8th  to  the  12th  of  Mav,  all  public 
business  was  laid  aside.  On  Monclay  the  12th, 
the  Lords  had  a  Conference  with  the  Commons, 
wiiere  the  Lord  Keeper  made  tiiis  Speech: 

Gentlemen  of  the  House  of  Commons ;  My 
Lords,  having  a  most  affectionate  dc  ^e  to 
maintain  that  good  concurrence,  that"  in  this 
parliament  and  others  have  been  of  late  between 
both  houses,  desired  this  Conference,  to  ac- 
quaint you,  how,  and  in  what  manner,  they  have 
proceeded  in  the  Petition  of  Right  that  came 
from  this  house,  and  to  let  you  know,  tliat  as 
soon  as  they  had  received  it,  ihey,  with  all  care 
and  expedition  they  possibly  could,  addressed 
themselves  to  consider  thereof;  and  after  good 
time  spent  in  debate  in  the  whole  house,  they 
made  a  committee  to  consider,  whether  retain* 
ing  the  substance  of  the  Petition,  there  might 
not  be  some  words  altered,  or  pnt  in  to  make  it 
more  sweet,  to  procure  it  a  passable  vray  to  his 
majesty:  we  know  this  most  be  crowned  by  the 
king,  and  good,  must  come  to  all  the  kingdom 
by  this  course  now  taken.  The  committee  hath 
met,  and  hath  propounded  some  small  matters 
to  he  altered  m  some  fevf  words,  to  make  it 
passable,  and  not  in  substance.  And  the  lords 
having  this  reported  from  their  committee,  and 
heard  it  read  in  iheir  house,  resolved  of  nothing 
till  they  have  your  consent ;  yet  they  think  it 
fitter  to  have  it  propounded  to  you^  to  consider, 
whether  there  should  be  any  alteration  or  no, 
and  how  the  propounded  alterations  may  stand 
with  your  liking. — Concerning  the  commitment 
by  the  king  and  the  council,  without  expressing 
tlie  cause,  it  was  resolved  by  the  lords  to  debato 
it  this  morning,  and  as  soon  as  they  shoold  have 
debated  it,  they  purposed  to  have  your  concur- 
rence with  them  before  they  resolved  it ;  but  at 
the  instant  when  they  thought  to  have  debated 
it,  they  received  a  Letter  from  his  majesty, 
which,  they  conceive^  will  give  a  satisfiiction  to 
both  houses  in  the  main  point.  My  lords  de- 
siring to  keep  that  good  concurrence  begun,  de- 
sired to  communicate  that  Letter  unto  yoa,  that 
you  might  take  the  same  into  your  considera- 
tions, as  they  mean  to  do  themselves :  This  Let- 
ter is  to  be  read  unto  you : 

To  our  right  trusty  and  well-beloved,  the  Lords 
Spiritual  and  Temporal  of  the  higgler  bouse, 
of  parliament. 

<  C.  R.  We  being  desirous  of  nothing  mora 
'  than  the  advanoeoocnt  of  the  peace  and  pret- 
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peritj  of  our  people,  have  given  leave  to  free 
debate  upqn  the  highest  points  of  onr  preroga- 
tive royal,  which  in  the  time  of  our  predecen- 
sorSy  kings  and  queens  of  this  realm,  were  ever 
restrained  as  matters  that  they  would  not  have 
discussed ;  and  in  other  things  we  have  been 
willing  so  far  to  descend  to  the  desires  of  our 
good  subjects,  as  might  fully  satisfy  all  mode- 
rate minds,  and  free  from  all  just  fears  and 
jealousies,  which  chose  messages,  which  we 
have  hitherto  sent  into  the  Commons  house, 
will  well  demonstrate  unto  the  world.  Yet 
we  find  it  still  insisted  upon,  that  in  no  case 
whatsoe\  er,  should  it  never  so  nearly  concern 
matters  of  state  or  government,  we,  or  our 
privy  council,  have  no  power  to  commit  any 
man  without  the  cause  shewed;  whereas  it 
often  happens,  that  should  the  cause  be  shewed, 
the  service  itself  would  thereby  be  destroyed 
and  defeated;  and  the  cause  alledged  must  be 
such,  as  may  be  determined  by  our  judges  of 
our  oourts  of  Westminster,  in  a  legal  and  or- 
dinary way  of  justice ;  whereas  the  causes  may 
be  such,  whereof  the  judges  have  no  capacity 
of  judicature,  nor  rules  of  law  to  direct  and 
guide  their  judgment  in  cases  of  that  tran- 
scendent nature ;  which  happening  so  often, 
the  very  intermitting  the  constant  rule  of  go- 
vernment, for  so  many  ages,  within  this  king- 
dom practised,  would  soon  dissolve  the  very 
ibdndation  and  frame  of  our  monarchy. 
Wherefore,  as  to  our  commons  we  have  made 
fair  propositions,  which  ini^ht  equally  preseiive 
the  just  liberty  of  tlie  subject ;  so,  my  lords, 
we  have  Uiought  good  to  let  you  know  that 
without  the  overthrow  of  sovereignty,  we  can- 
not suffer  this  power. to  be  impeached;  not- 
withstanding, to  clear  our  conscience  and  just 
intentions,  this  we  publish,  That  it  is  not  in 
our  heart,  nor  will  we  ever  extend  our  royal 
power,  lent  unto  us  from  God,  beyond  the  just 
rule  o£  moderation,  in  any  thing  which  shall 
be  Kjontrary  to  our  laws  and  customs,  wherein 
the  sa^ty  of  our  people  shall  be  our  only  aim. 
And  we  do  hereby  declare  our  royal  pleasure 
and  resolution  to  be,  which,  God  willing,  we 
shall  ever  constantly  continue  and  maintain, 
That  neither  we,  nor  our  privy  council,  shall 
or  will,  at  any  time  hereafter,  commit  or  com- 
mand to  prison,  or  otherwise  restrain  the  per- 
son of  any  for  not  lending  money  to  us,  nor 
for  any  cause,  which  in  our  conscience  doth 
not  concern  the  pubhc  y^iood  and  safety  of  us 
and  our  people ;  we  will  not  be  drawn  to  pre- 
tend any  cause,  wherein  our  judgment  and 
conscience  is  not  satisfied  with ;  which  base 
thoughts,  we  hope,  no  man  can  imagine  will 
fall  into  our  royal  breast;  and  that  in  all  cases 
of  this  nature,  which  shall  hereafter  happen, 
we  shall,  upon  the  humble  petition  of  the  party, 
or  address  of  our  Judges  unto  us,  readily  and 
really  express  the  true  cause  of  their  commit- 
ment or  restraint,  so  soon  as  with  conveniency 
and  safety  the  same  is  fit  to  be  disclosed  and 
expressed.  And  that  in  all  causes  criminal  of 
ordinary  jurisdiction,  our  judges  shall  proceed 
W  the  Uciiverauce  or  bailment  of  the  prisoner, 


*  according  to  the  known  and  ordinary  rules  of 
'  the  laws  of  this  land, and  according  to  theSia- 
'  tutes  of  Magna  Charta,  and  those  other  six  Sta- 

*  tutes  insisted  upon,  which  we  do  take  knowledge 
'  stand  in  full  force,  and  which  we  intend  not  to 

<  abrogate  and  weaken,  against  the  true  intention 
'  thereof.  This  we  have  thought  fit  to  signify  unto 
'  you,  the  rather  to  shorten  any  long  Debate  upon 
'  this  great  question,  the  season  of  the  year  be- 
'  ing  so  far  advanced,  and  our  great  occasions 

*  of  state  not  lending  us  many  more  days  for 

*  longer  continuance  of  this  session  of  p-arlia- 

<  ment.'  Given  under  our  Signet  at  ourPnlace 
at  Westminster,  12  Maii,  the  4th  year  of  our 
reign. 

The  same  day  the  King's  Letter  was  com* 
municated  to  the  house  of  ctMounons,  they  laid 
it  aside,  and  sir  Thomas  Wentworth  said,  It 
was  a  Letter  of  Grace;  hot  the  people  will 
only  like  of  that  which  is  done  in  a  parliamen- 
tary way :  besides,  the  debate  of  it  would  spend 
much  time,  neither  was  it  directed  to  the  house 
of  commons;  and  the  Petition  of  Right  would 
clear  all  mistakes :  For,  said  he,  some  give  it 
out,  as  if  the  house  went  about  to  pinch  the 
king's  prerogative.  But  the  further  debate  of 
this  matter  took  up  several  days. 

May  17.  The  Lords  propounded,  at  a  Con- 
ference, an  Addition  to  be  made  to  the  Peti- 
tion of  Right,  which  was  delivered  by  the  Lord- 
Keeper,  to  this  purpose : 

"  You  the  knights,  citizens^  and  burgesses  of 
the  house  of  commons,  my  lords  have  com- 
maaded  me  to  preseiit  unto  yon  the  singular 
care  and  affection  they  have  to  preserve  that 
correspondency  and  order,  which  the  -two 
houses  (both  in  this  and  fonner  parliaments,  to 
the  happiness  of  this  kingdom)  liave  heretofore 
enjoyed. 

<<  They  command  me  also  to  let  yon  know, 
that  they  have  iio  less  care  and  affection  to 
bring  that  great  business,  the  Liberty  of  the  Sub* 
jectf  to  an  happy  issue.  And  whereas  at  the 
last  Conference  of  both  bouses,  there  were  some 
things  propounded,  that  came  from  their  lord- 
ships, out  of  a  desire  the  Petition  might  have 
the  easier  passage  with  his  majesty,  not  intend- 
ing to  alter' in  any  manner  the  substance  of  the 
Petition ;  but  it  .was  then  thought  fit,  that  there 
was  another  part  of  the  Petition,  of  as  great 
importance  and  weight:  my  lords,  since  the 
time  of  that  Conference,  have  employed  them- 
selves wholly  to  reduce  the  Petition  to  such  a 
frame  and  order,  that  may  give  both  to  you  and 
.  them  hope  of  acceptance. 

"  And  after  many  deliberations,  and  much 
advice  taken,  my  lords  have  resolved  to  repre- 
sent to  you  something  which  they  have  thought 
upon,  yet  not  as  a  thing  conclusive  to  them  or 
you;  and  according  to  their  desu'es  (havini; 
mentioned  it  in  the  beginning)  hfive  held  it  fit 
to  conclude  of  nothing,  till  that  yov  be  made 
acquainted  with  it^  and  tl<at  there  may  be  a 
mature  advisement  between  you  and  them,  so 
that  there  may  be  the  happier  conclufion  iu  %\i 
their  basiue»s. 
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This  being  the  determination  of  the  lords, 
that  notblnjr,  that  is  now  odercd  unto  \0Uy 
should  be  conclusive,  yet  they  tkougtit  it  cuu> 
veoieut  to  present  it  unto  you. 

"  Thb  alteration  (and  -not  alteration,  bat  ad- 
dition) which  they  shall  propound  unto  you,  to 
Ite  advised  and  conferred  upon,  wliich  is  no 
breach  of  the  same,  they  think  it  meet,  if  it 
^il  stand  with  your  liking,  to  be  put  in  the 
conclusion  of  the  Petition  which  I  shall  now 
read  unto  you. 

*•  VVe  present  this  our  humble  Petition  to 
'  your  majesty,  with  the.  care  not  only  of  pre- 
'  berving  our  own  Liberties,  but  with  due  re- 
'  i;ard  to  leave  intire  that  8overeiij;n  Power, 
*  wherewith  your  majesty  is  trusted  for  the 
'  protection, safety,  and  happiness  ofthe  people.' 

*'  lliis  is  the  thing  the  lords  do  present  unto 
you,  the  subject  of  this  Conference,  concerning 
the  adding  of  this  in  the  concluiiion  of  the  Peti- 
tion ;  and  as  they  know,  that  this  is  no  small 
thing,  and  that  you  cannot  presently  give  an 
answer  to  it;  therefore  they  desire  you,  that 
you  do  with  some  speed  consider  of  it,  and  their 
iorriships  will  be  ready  this  afternoon/' 

This  Addition  produced  several  Speeches. 

Mr.  Alford.  Let  us  look,  said  he,  into  the 
Records,  and  see  what  they  are,  what  is  <*  Sove- 
reign Power?''  Bodin  saith,  Thnt  it  is  free 
from  any  condition,  by  this  we  shall  acknow- 
ledge a  regal,  as  well  as  a  legal  power :  Let  us 
give  that  to  the  king,  that  the  law  gives  him, 
and  no  more« 

Mr.  PymnL  I  am  not  able  to  speak  to  this 
qaesbon,  I  know  not  what  it  is :  All  our  Peti- 
tK)n  is  for  the  Laws  of  England,  and  this  power 
seems  to  be  another  distinct  power  from  the 
power  of  the  law.  I  know  how  to  add  sove- 
reign to  his  peRKjn,  but  not  to  his  power :  And 
we  cannot  leave  to  him  a  sovereign  power, 
when  we  never  were  possessed  of  it. 

Mr.  UackxaelL  We  cannot  admit  of  those 
words  with  safety,  they  are  applicable  to  all 
the  parts  of  our  Petition  :  It  is  m  the  nature  of 
a  Saving,  and  by  it  we  shall  imply,  as  if  we  had 
incroacfaed  on  his  prerogative ;  all  the  laws  we 
cite  are  without  a  saving :  and  yet  now  aflpr 
the  violation  of  them  we  must  add  a  saving :  I 
hftve  seen  divers  Petitions,  and  where  the  sub- 
ject claimed  a  Hight,  there  I  never  saw  a  sav- 
ing of  this  nature. 

8ir  Hdamrd  Coke,  This  is  magn»m  in  parvo, 
this  b  propounded  to  be  a  conclusion  of  our 
Petition :  It  is  a  matter  of  great  weight ;  and, 
to  speak  plainly,  it  will  overthrow  all  our  Peti- 
tion ;  it  trenches  to  all  parts  of  it :  It  flies  at 
Loans,  and  at  the  Oath,  and  at  Imprisonment, 
and  BiUedne  of  Soldiers ;  this  turns  all  about 
again.  Look  into  all  the  Petitions  of  former 
times,  thiey  never  petitioned,  wherein  there  was 
a  saving  ofthe  king's  sovereignty :  I  know  that 
prerog;ative  is  part  of  the  law,  but '  sovereign 
power*  is  no  parliamentary  word.  In  my  opi- 
nion, it  weakens  Magna  Charta,  and  all  our 
statutes;  for  they  are  absolute,  without^ any 
savitig  of  sovereign  power.  And  shall  we  now 
add  ity  we  shall  weaken  the  foundation  of  law, 
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nnd  then  the  building  must  necd^  fall ;  let  us 
tnke  heed  what  we  yield  unto;  Mag;na  ChHrta 
is  such  a  fellow,  that  he  «\  ill  have  no  hovereign. 
I  wonder  this  sovereip^n  was  not  in  Magna 
Charta,  or  in  the  contirmations  of  it :  If  we 
grant  this,  by  implication  we  «;ive  a  sovereign 
power  above  all  these  laws:  power,  in  law,  is 
inlcen  for  a  power  wiih  force  :  Tjje  ^he^iff  shall 
take  the  power  of  the  county,  what  it  means 
here,  God  only  knows.  It  is  repnunant  to  our 
petition,  that  is  a  Petition  of  Uiiiht,  grounded 
on  acts  of  parliament.  Our  predecessors  could 
never  endure  a  »alvo  jure  »uo,  no  more  than 
the  kings  of  old  could  endure  fur  the  church, 
iaho  lioHore  Dei  et  Kcclesia.  We  must  not 
admit  of  if,  and  id  quality  it,  is  impossible. 
Let  us  hold  our  privileges  according  to  the  law; 
that  power,  that  is  above  this,  i^not  fit  for  the 
king  and  people  to  have  it  disputed  further.  I 
had  rather,  for  my  part,  have  the  prerojjative 
acted,  and  I  myself  to  lie  under  it,  than  to  have 
it  disputed. 

Sir  Thomns  Wentn:orth,  If  we  do  admit  of 
this  addition,  we  shall  leave  the  Subject  worse 
than  we  found  him,  and  we  shall  liave  little 
tiumks  for  our  labour,  when  we  come  home. 
Ltt  us  leave  all  power  to  his  majesty  to  punish 
malefactors;  but  our  laws  are  not  acquainted 
with  sovereign  power:  we  desire  no  new  thing, 
nor  do  we  offer  to  trench  on  his  majesty's  pre- 
rogative ;  ue  must  not  recede  trom  this  Peti- 
tion, either  in  part  or  whole. 

Mr.  iVo^e.  To  add  a  Saving,  is  not  safe; 
doubtful  words  may  beget  ill  construction  : 
and  the  words  are  not  only  doubtful  w  ords,  but 
words  unknown  to  us,  and  never  used  in  any 
act  or  petition  before. 

Mr.  Selden.  Let  us  not  go  too  hastily  to  the 
question.  If  there  be  any  objections,  let  any 
propound  them,  and  let  others  answer  them  as 
they  think  good.  I  will  not  touch  the  reasons 
already  given.  The  sum  of  this  addition  is, 
that  our  right  is  not  to  be  subject  to  Loans  or 
Imprisonment  without  cause,  or  Martial  Law, 
but  by  sovereign  power.  If  it  hath  no  refe- 
rence to  our  Petition,  what  doth  it  here  ?  I  am 
sure  all  others  will  say  it  hath  reference,  and  so 
must  we.  How  far  it  doth  exceed  all  examples 
of  former  times,  no  man  can  shew  me  the  like. 
I  liave  made  that  search  that  fully  satisfies  roe, 
and  I  find  not  another  besides  S8  £d.  1.  We 
have  a  great  many  petitions  and  bills  of  parlia- 
ment in  all  ages,  in  all  which  we  iire  sure  no 
such  thing  is  added.  That  clause  of  ^he  S8 
£dw.  1,  it  was  not  in  the  petition,  but  in  the 
king's  answer.  * 

In  Magna  Charta  there  were  no  such  clauses  ; 
the  articles  themselves  are  to  be  seen  in  a 
library  at  Lambeth,  in  a  book  of  that  time,  upon 
which  the  law  was  made.  There  was  none 
in  tlie  Statutes  in  king  John's  time,  for  these  I 
have  seen,  there  is  no  saving.  In  the  at  tides  of 
eonfirmatio  chartarum^  is  a  saving,  ^  les  ancients 
aios^'  that  is,  for  *  file  maryer,  et  pur  fair  fitz 
<  chivalier,'  and  for  ransom.  And  in  the  arti- 
cles of  king  John,  in  the  original  Charter,  wl&ich 
I  can  shew,  there  those  three  aids  were  named 
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therein^  and  tliejr  were  all  known.  In  the  S5 
£.  S,  there  is^a  pediion  against  Loans,  there  is 
DO  saviugy  and  so  in  others.  As  for  that  addi- 
tion in  the  f28  £.  1,  do  hut  observe  the  peti- 
tions after  Magna  Cbarta ;  as  5  £.3,  they  put 
up  a  petition  :  ^  whereas  in  Magna  Charta  it  is 
con  lamed  that  none  be  imprisoned  hut  by  due 
process  of  law  ;'  those  words  are  not  in  Magna 
CharUi,  and  yet  there  is  no  saving.  And  so  in 
the  28  K.  3,  and  36,  37,  and  48  of  £.  3,  all 
which  pasy  by  petition,  and  yet  there  is  no  sav- 
ing in  tiieiu.  And  tliere  are  in  tiiem  other 
words  that  are  not  in  Magna  Charta,  and.  yet 
DO  saving.  For  that  that  Mr.  Speaker  said  to 
the  king,  it  whs  our  heart,  and  ever  shall  b^ ; 
but  we  then  spoke  of  the  king's  prerogative  by 
itself,  and  we  are  bound  to  say  so :  but  speak- 
ing of  our  rigbts,  shall  we  say  we  are  not  to  be 
imprisoned,  saving  but  by  the  king's  sovereign 
power?  Say  my  lands,  without  any  title,  be 
seized  in  the  king's  hand,  and  I  bring  a  Peti- 
tion of  Kight,  and  I  go  to  the  king,  and  say,  I 
do  by  no  means  seek  your  majesty's  right  and 
title  ;  and  after  that  I  bring  a  petition  or  tnon- 
strance  de  droii,  setting  furtli  my  own  right  and 
title,  and  with  all  set  down  a  saving,  that  I 
leave  intire  his  majesty's  right,  it  %vould  be  im- 
proper. It  was  objected,  that  in  the  38  of  £. 
1,  in  tlie  end  of  Articuli  super  Chartas,  which 
was  a  contirmntion  of  Magna  Charta,  and 
Charta  de  Foresta,  in  the  end  there  is  a  clause, 

*  savant  le  droit  et  signiory;'  the  words  are 
e&tant,  ill  that  Roll  that  is  now  ex^t,  but  the 
original  roll  is  not  extant. 

In  the  ^25  £.  1,  there  was  a  confirmation  of 
the  Charter :  in  the  27  £.  1,  the  parliament 
was  called,  and  much  stir  there  was  about  the 
Charter,  and  renewing  the  Articles,  but  then 
little  was  done.  In  i^B  £.  1,  the  commons  by 
Petition  or  Bill,  did  obtain  the  liberties  and 
articles  at  the  end  of  the  parliament;  they 
were  extracted  out  of  the  Roll,  and  proclaimed 
abroad.  The  addition  was  added  in  the  Pro- 
clamation :  In  the  bill  there  was  no  $/ivantf  but 
after\vards  it  was  put  in ;  and  to  prove  this,  it 
is  true,  there  is  no  Parliament-roll  of  that  year, 
yet  fre  have  histories  of  that  time.  In  the 
library  at  Oxford,  there  is  a  journal  of  a  parlia- 
ment of  iliat  very  year,  which  mentioas  so 
much;  also  in  the  public  library  at  Cambridge 
there  is  a  manuscript  that  belonged  to  an 
abbey,  it  \y99  of  the  same  year  S8  £d.  1,  and  it 
mentions  tfk  parhainent  and  the  petitions,  and 

*  articulos  quos  petiermit  sic  confirmaverat  rex 
'  ut  in  fine  ^dderet,  salyo  jure  corons  regis  ;' 
and  they  came  by  proclamation  in  LoQdon. 
When  the  people  beard  this  clause  added  in  tlie 
end,  they  fell  into  execration  for  that  addition, 
and  the  great  earls  that  went  away  satisfied 
from  the  parliament,  hearing  of  this,  went  to 
the  king,  and  afterwards  it  was  cleared  at  the 
next  parliament.  Now  there  is  no  Parliament- 
roll  of  this  at  that  time,  only  in  one  roll  in  t;he 
end  of  £dw.  3,  there  is  a  roll,  that  recites  not 
the  Parliament  bill,  but  the  statute  that  was 
the  efiect  of  the  roll  that  was  proclaimed. 

,  The  Lords  afterwuds»  at  a  Coofereoce^  ten- 


dered Reasons  to  fortify  their  Addition ;  which 
were  briefly  reported  by  the  Lord-Keeper : 

^*  That  the  lords  were  all  agreed  to  defend 
and  maintain  the  just  liberties  of  the  subject, 
and  of  the  crown  ;  and  that  the  word,  *  leave^' 
was  debated  amoiigst  them;  and  thereby  they 
meant  to  give  no  new,  but  what  was  before : 
for  the  wvrds  '  sovereign  power,'  as  he  is  a 
king,  he  is  a  sovereign,  and  must  have  power; 
and  he  said,  the  words  were  easier  tlian  the 
'  Prerogative.'  As  for  the  word,  '  that,'  wliich 
is  a  relative,  and  referred  to  '  that  power^'  that 
is  for  the  safety  of  the  people ;  and  this,  said 
he,  can  never  grieve  any  man.  Being  thus 
published,  it  is  not  soi-ereign  power  in  general ; 
but  now  in  confutation  of  our  reiasons.  Magna 
Charta  was  not  with  a  saving;  but,  said  he,  you 
pursue  not  the  words  in  Magna  Charta,  and 
therefore  it  needs  an  addition.  As  for  the  28 
of  Kdw.  3,  he  said,  there  was  a  saving;  and 
an  ill  exposition  cannot  be  made  of  this,  and 
I  both  houses  have  agreed  it  in  substance  al- 
ready ;  the  commons  did  it  in  a  speech  deliver- 
ed by  the  Speaker,  and  that  we  say  we  have 
not  a  thought  to  incroach  on  the  kmg's  sove* 
reignty  ;  and  why  may  you  not  add  it  in  your 
Petition  ?" 

Upon  this  report, 

Mr.  Mason  spake  his  opinion  in  manner 
following : 

In  our  Petition  of  Rigiit  to  the  king's  majesty, 
we  mention  the  laus  and  statutes,  by  which  it 
appeared,  That  no  tax,  loan,  or  the  like,  ought 
to  be  levied  by  the  king,  but  by  coiiimou  assent 
in  parliament :  that  no  freeman  ought  to  be 
imprisoned  but  by  the  law  of  the  land ;  that 
no  freeman  ought  to  be  compelled  to  suffer 
soldiers  in  his  house.  In  the  Petition  we  have 
expressed  tlie  breach  of  these  laws,  and  desire 
we  may  not  sufifer  the  like;  all  which  we'pray 
as  our  Rights  and  Liberties. 

The  lords  have  proposed  an  Addition  to  this 
Petition,  in  these  words:  *  We  humbly  pre- 
'  sent  this  Petition  to  your  majesty,  not  only 
'  with  a  care  of  our  own  Liberties,  but  with  a 
'  due  regard  to  leave  entire  that  Safvereign 
'  Pi3wtr  wherewith  your  majesty  ia  intrusted 
'  for  the  protection,  safety,  and  happiness  of 
*  your  people.' — And  whether  we  shall  consent 
unto  this  Addition,  is  the  subject  of  this  day's 
discourse:  and  because  my  Lord-Keeper,  at 
the  last  conference,  declared  their  lorddiips 
had  taken  the  words  of  the  Petition  apart,  I 
shall  do  so  too.  The  word,  '  leave,'  in  a  peti- 
tion, is  of  the  tame  uatora  as  <  saving'  m  a 
grant,  or  act  of  parliament ;  when  a  man  grants 
but  part  of  a  thing,  he  saves  the  rest:  when  he 
petitions  to  be  restored  but  to  part,  he  leaveth 
the  rest :  then  in  the  end  of  our  Petition,  the 
word,  *■  leave/  will  imply,  that  scHnetbing  is  to 
be  left  of  that,  or  at  least  with  a  reference  to 
what  we  desire. 

The  word  *■  intire,'  is  very  considerable ;  a 
conqueror  is  bound  by  no  law,  but  hath  power 
iurt  leges,  his  will  is  a  law;  and  although 
William  the  Conqueror,  at  first,  to  make  ms 
M^ay  to  the  croirn  of  Eogkuid  the  more  easy. 
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nnd  the  pOfl6e9si«n  of  it  more  sure,  claimed  it 
by  title :  bat  afcerwards  when  there  were  no 
powerful  pretenders  to  the  crown,  the  title  of 
conquest  (to  introduce  that  absolute  power  of 
a  conqueror)  was  claimed,  and  (hat  statute  of 
Ma^riia  Cbarta,  and  other  statutes  mentioned 
in  our  Petition,  do  principally  limit  that  power. 
I  hope  it  is  as  lawful  for  me  to  cite  a  Jesuit,  as 
it  is  (or  Dr.  Manwaring  to  falsify  him ;  Snares, 
in  his  fin>t  book,  de  Legifmt,  cap,  17.  deiivercfd 
his  opinion  in  these  words,  *  Amplitudo  et  rc^ 
'  strictio  potestatis  regura  circa  ea  quae  per  se 
'  mala  vel  injusta  non  sunt,  pendet  ex  arbitrio 
'  hominom  et  ex  ambigua  conventione  vel 
<  pacto  inter  reges  et  regnum.'  And  he  farther 
frspresseth  his  opinion,  That  the  king  of  Spain 
was  so  ab«oIute  a  monarch,  that  he  might  law- 
fulW  impose  tribute  without  consent  of  his 
people,  until  about  300  vears  since,  when  it 
was  concluded  between  him  and  his  people, 
that  without  consent  of  his  people  by  proxies, 
he  should  not  impose  any  tribute.  And  Suares*s 
oriinion  is.  That  hv  that  agreement,  the  kings 
of  Spain  are  bonad  to  impose  no  tribute  with- 
out consent. 

And  this  agreement  that  author  caUs  a  re- 
straining of  that  sovereign  power ;  the  Statutes 
then  mentioned  in  our  Petition,  restraining  that 
absolute  power  of  a  Conqueror;  if  we  recite 
those  statutes,  and  say,  we  leave  the  sovereign 
power  intire,  we  do  uke  away  that  restraint 
which  is  the  virtue  and  strength  of  those  sta- 
tutes, and  set  at  liberty  the  claim  of  the  sove- 
reign power  of  a  conqueror,  which  is  to  be 
limited  and  restrained  by  no  laws :  this  may 
be  the  danger  of  the  word,  *  intire.' 

The  next  word  delivered  by  the  lords  as 
observable,  is  the  particle^  '  that ;'  because  it 
was  said,  that  all  sovereign  power  is  not  men- 
tioned to  be  left,  but  only  (that)  with  which 
the  kmg  u  trusted  for  our  protection,  safety, 
and  happiness :  but  I  conceive  this  to  be  an 
exception  of  all  sovereign  power ;  for  all  sove^ 
reisn  power  in  a  king,  is  for  the  protection, 
sai'ety,  and  happiness  of  his  people.  If  all  so- 
\creign  power  be  excepted,  you  may  easily 
judge  the  consequence,  all  loans  and  taxes 
bciiig  imposed  by  colour  of  that  sovereign 
power. 

The  next  word  is,  '  Trusted ;'  which  is  very 
ambiguous,  whether  it  be  meant,  trusted  by 
God  only  as  a  Conqueror,  or  by  the  people 
also,  as  King,  which  are  to  govern  also  accords 
mg  to  laws,  ftr  pacto.  In  this  point  I  will  not 
presume  to  adventure  further ;  only  I  like  it 
not,  by  reason  of  the  doubtinl  exposition  it  ad- 
mits. I  have  likewise  considered  the  proposi- 
tion itself,  and  therein  I  have  fallen  upon  the 
dilemma,  that  this  Addition  shall  be  construed 
either  to  refer  unto  the  Petition,  or  not ;  if  it  doth 
not  refer  u^to  the  Petition,  it  is  merely  useless 
and  unnecessary,  and  unbefitting  the  judgment 
of  this  grave  and  great  assembly  to  add  to  a 
Petition  of  this  weight.*  If  it  hath  reference 
unto  it,  then  it  destroys  not  only  the  virtue  and 
strength  of  our  Petition  of  Right,  but  our  rights 
themselves ;  for  the  Addition  being  referred  to 


each  part  of  the  Petition,  will  necessarily  re- 
ceive this  construction  :  that  none  ou^ht  to  be 
compelled  to  make  any  gift,  loan,  or  such  like 
charge,  without  commbn  consent,  or  act  of 
parliament,  unless  it  be  by  the  sovereign  fiower, 
with  which  the  king  is  trusted  for  the  protec- 
tion, safety,  and  happiness  of  his  people. 

That  none  ought  to  be  compelled  to  sojourn 
or  billet  soldiers,  unless  by  the  same  sovereign 
power ;  nnd  so  of  the  rest  of  the  Rights  con- 
tained in  the  Petition  :  and  then  the  most  fa- 
vourable construction  will  be,  that  the  king 
hath  an  ordinary  prerogative,  and  by  thnt  he 
cannot  impose  taxes,  or  imprison  ;  that  is,  lie 
cannot  impose  taxes  at  his  will  to  employ  them 
MS  he  pleaseth  :  but  that  he  hath  an  extraordi- 
nary and  transcendant  sovereign  power  for  the . 
protection  and  happiness  of  his  people,  and  for 
such  purpose  he  may  impose  taxes,  or  billet 
soldiers  as  he  pleaseth ;  and  we  may  assure 
ourselves,  that  nereafter  all  loans,  taxes,  and 
billetting  of  soldiers,  will  be  said  to  be  for  the 
protection,  safety,  and  happiness  of  the  people. 
Certainly  hereafter  it  will  be  conceived,  that  an 
house  of  parliament  would  not  have  made  an 
unnecessary  Addition  to  this  Petition  of  Hight ; 
and  therefore  it  will  be  resolved,  that  (he  Addi- 
tion hath  relation  to  the  Petition,  which  will 
have  such  operation  as  I  have  formerly  de- 
clared ;  and  I  the  rather  fear  it,  because  the 
late  loan  and  billetting  have  been  declared  to 
have  been  by  sovereign  power  for  tlie  good  of 
ourselves;  and  if  it  be  doubtful  whether  this 
proposition  hath  reference  to  the  Petition  or 
not,  I  know  not  who  shall  judge  whether  loans 
or  imprisonments  hereafter  be  by  that  sovereign 
power  or  not  ? 

A  parliament,  which  is  made  a  body  of  se- 
veral writs,  and  may  be  dissolved  by  one  com- 
mission, cannot  be  certain  to  decide  this  ques- 
tion. We  cannot  resolve  tliat  the  Judges  shall 
determine  the  words  of  the  King's  Letter  read 
in  this  house,  expressing  the  cause  of  commit- 
ment may  be  such,  that  the  judges  have  not 
capacity  of  judicature,  no  rules  of  law  to  di- 
rect and  juide  their  judgments  in  cases  of  thai 
transcendant  nature ;  the  judges  then,  and  the 
judgments,  ate  easily  conjectured.  It  hath 
been  confessed  by  the  king's  counsel^  that  the 
statute  of  Magna  Charta  binds  the  king,  and 
his  sovereign  power  cannot  be  divided  from 
himself.  If  then  the  statute  of  Magna  Chart* 
binds  the  king,  it  binds  his  sovereign  power. 
If  to  the  Petition  these  words  be  added,  the 
exposition  must  be,  that  the  statute  of  Magna 
Charta  binds  the  king's  sovereign  power;  saving 
the  king's  sovereign  power,  I  shall  endeavour 
to  give  some  answer  to  the  Reasons  given  by 
the  lords. 

The  first  is.  That  it  is  the  intention  of  both 
houses,  to  maintain  the  just  Liberty  of  the 
Subject,  and  not  to  diminish  the  just  power  of 
the  king ;  and  therefore  the  expression  of  that 
intention  in  this  Petition,  cannot  prejudice  us. 
To  which  I  answer, 

First,  our  intention  was,  and  is,  as  we  then 
professed,  and  no  man  can  assign  any  particular 
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in  which  we  have  doi>e  to  the  contrary ;  nei*' 
ther  hare  we  kny  way  transgrebsecf-iii  that  kind 
in  this  Petition :  and  if  we  make  this  Addition 
to  the  J'etaion,  it  would  give  some  intimation, 
that  we  have  given  a  cause  or  colour  of  offence 
therein ;  which  we  deny  :  and  which  if  any 
man  conceive  so,  let  him  assign  the  particular, 
that  we  may  give  answer  thereunto. 

By  our  Petition,  we  only  desire  our  particular 
Kights  and  Liberties  to  be  couilnned  to  us ; 
and  therefore  it  is  not  proper  for  us  in  it  to 
meittiun  sovereign  power  in  general,  being  al- 
together impertinent  to  the  mutter  of  the  Peti- 
tion.— Thw're  is  a  great  dilference  between  the 
words  of  the  Addition,  and  the  words  proposed 
therein,  viz.  between  just  power,  which  may 
be  conceived  to  be  hmited  by  laws,  and  sove- 
reij;n  power,  whicli  is  supposed  to  be  iraus-* 
ceudaut  and  boundless. 

The  second  Keason  delivered  liy  tlieir  lord- 
ships, was,  That  the  king  is  sjvereign  :  that  as 
he  is  sovereign,  he  hath  power,  and  that  that 
sovereign  power  is  to  be  left :  for  my  parr,  I 
yiiould  kaveit  so,  as  not  to  mention  it;  but  if 
It  should  be  exp/essed  to  be  left  in  this  Peti- 
tion, ar)  it  is  proposed,  it  must  admit  sontethiug 
to  be  left  in  the  king  of  wiiat  we  pray,  or  at 
least"  admit  some  sovereign  power  in  his  ma- 
jesty, in  these  privileges  which  we  claim  to  be 
our  ritrht,  which  would  frustrate  our  Petition, 
and  destroy  our  right,  as  I  have  fonnerly 
shewed. 

The  third  Reason  given  for  this  Addition, 
was,  1  hat  in  the  statute  of  Articuli  super 
Chartas,  there  is  a  saving  of  the  liigbt  and 
Sei;:niory  of  the  crown. 

To  which  I  give  the>e  Answers  :  That  Magna 
Charta  was  confirmed  above  thirty  times,  and 
Q  general  having  was  in  none  of  these  acts  of 
Cunfirmatton,  but  in  this  only ;  and  I  see  no 
cause  we  should  follow  one  ill,  and  not  thirty 
good  precedents  ;  and  the  rather,  because  that 
saving  produced  ill  etfects,  that  arc  well  known. 
— ^That  saving  was  by  act  of  parliament ;  the 
conclusion  of  *vhich  act  is.  That  in  all  those 
cases  the  king  did  will,  and  all  those  that  were 
at  the  making  of  that  ordinance  did  intend, 
that  the  Kight  and  Seigniory  of  the  crown  should 
be  saved  :  by  which  it  appears  that  the  saving 
was  not  in  the  Petition  of  the  common?,  but 
added  by  the  king ;  for  in  the  Petition,  the 
king^s  will  is  not  expressed. 

Ill  that  act  the  king  did  grant,  and  part  with, 
to  his  people,  divers  rights  belonging  to  his 
pren^ative,  as  in  the  first  chapter  he  granted, 
That' the  people  might  chuse  tliree  men,  which 
might  have  power  to  hear  and  determine  com- 
plaints, made  against  tliose  that  oB'ended  in 
any  point  of  Magna  Charta,  though  tliey  were 
the  king's  otficers,  and  to  finr:  and  ransom  them. 
And  ill  the  8,  12,  and  19  Chapters  of  that  Sta- 
tute, the  king  parted  with  other  prerogatives, 
ond  therefore  there  mi^ht  be  some  reason  of 
the  adding  of  that  sovereign  power,  by  thektng*s 
counsel:  but  in  this  Petition,  we  desire  notliing 
of  the  king^s  prero(;ative,  but  pray  the  enjoying 
of  our  proper  and  undoubted  rights  and  privi- 


lege<» ;  therefore  there  is  no  cause  to  add  auy 
words,  which  may  imply  a  saving  of  that  wluch 
concerns  not  the  matter  in  the  Petition. 

The  fourth  Ueasoii  given  by  their  lordships, 
;Wns,  That  by  the  mouth  of  our  Speaker,  we 
have  this  parliament  declared.  That  it  was 
far  from  our  intention  to  incroach  upon  bis  ma- 
jesty's prerogative,  and  that  therefore  it  could 
not  prejudice  us,  to  mention-  the  same  resolu- 
tion in  an  addition  to  this  Petition. 

1*0  which  I  answer,  That  that  dedaratioD 
was  a  general  Answer  to  a  Message  from  liis 
mHJesty  to  us,  by  which  his  maje^ity  espre^vcd 
that  lie  would  not  have  his  prerogative  struit- 
ened  by  any  new  explanation  of  Magna  Charta, 
or  the  rest  of  the  statutes:  and  therefore  that 
expression  of  our  Speaker's  was  tlien  proper, 
to  make  it  have  reference  to  tliis  Petition,  there 
being  nothing  thei'eiu  contained,  but  particular 
Rights  of  the  Subject,  and  nothing  at  all  coa- 
cerning  bis  majesty's  prerogative.— Secondly, 
That  Answer  was  to  give  bis  majesty  satisfuctiou 
of  all  our  proceedings  in  general,  and  nu  mm 
can  assign  any  particular,  in  which  we  have 
broken  it ;  and  tliis  Petition  justifies  itself,  that 
in  it,  we  have  lun  offended  against  the  prute»- 
tulion :  and  I  know  no  reason,  but  that  tiiis 
declaration  should  be  added  to  all  our  laws  we 
shall  agree  on  this  parliament,  as  well  as  to  this 
Petition, 

The  last  reason  given,  was.  That  we  hare 
varied  in  our  Petition  from  the  words  of  Macoa 
Charta ;  and  therefore  it  was  very  necessary 
that  a  saving  sliould  be  added  to  this  Petition. 

I  answer,  that  in  the  statute  5  £.  d,  S5  £.  S, 
28  K.  3,  and  other  statutes,  wiUi  which  Magaa 
Charta  is  con  firmed  :  the  words  of  tlie  statute 
of  explanation  difier  from  the  words  of  Magua 
Charta  itself;  the  words  of  some  of  the  sta- 
tutes of  exphmation,  being,  •  'j'hat  no  man 
<  ought  to  be  apprehended,  unless  by  indict- 
'  meiit,  or  due  process  of  law  ;'  and  the  other 
statutes  diUering  from  the  words  of  Magna 
Charta,  in  many  other  particulars,  and  yet  there 
is  no  saving  in  those  statutes,  much  le^s  i^huuld 
there  be  any  in  a  Petition  of  Right.  These  arc 
the  Answers  I  have  conceived  to  the  Kcasous 
of  their  lordships,  and  the  exposition,  I  appre- 
hend, must  be  made  of  the  proposed  words, 
being  added  to  our  Petition.  And  tiierefore, 
I  conclude,  that,  in  my  opinion,  we  mwy  not 
Consent  to  this  Addition,  which  I  submit  to 
better  j  udgments. 

The  Commons  afterwards  appointed  Mr. 
Glanvile  and  sir  Henry  Martin  to  manage  ano- 
ther Conference  to  be  had  with  the  Lords,  cod- 
cerning  the  said  matter,  and  to  clear  the  senie 
of  the  Commons  in  that  point:  The  one  argued 
the  legal,  the  other  the  rational  part. 

Mr.  Glanvii.le's  Speech  in  a  full  Committee 
of  both  Iloufres  of  Parliament,  May  'i3,  m 
tliC  Painted  Chamber  at  Westminster. 

My  lords,  I  have  ii>  charge,  from  the  Com- 
mons House  of  parliament  (whereof  I  »"*  " 
member)  to  express  this  day  before  your  ioro- 
shipb  some  part  of  their  clear  sense,  toucliu^ir 
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on'>  point  that  hath  occurred  in  the  great  He- 
bate,  which  bath  so  long  depended  in  both 
liouses.— >I  shall  not  need  many  words  to  induce 
or  state  the  quest  ion,  which  I  am  to  handle  in 
tins  tree  cooferenoe.  The  subject  matter  of 
uur  meeting  is  well  known  to  ytmr  lordships,  I 
will  therefore  onlj  look  so  far  back  upon  it,  and 
ko  far  recollect  summarily  the  proceedings  it 
bath  bad,  as  may  be  requisite  to  present  clearly 
to  your  lordships  considerations,  the  nature 
and  consequence  of  tlie  particular  wherein  I 
must  insist. 

Yoar  lordships  may  be  pleased  to  remember, 
Quw  that  the  Commons  in  this  parliament  have 
framed  a  Petition  to  be  presented  to  his  mn- 
je>tT^  a  Petition  of  Rieht  rightly  composed, 
reiatiog  nothing  but  truth,  desiring  nothing  but 
justice;  a  petition  justly  occasioned,  a  petition 
necessary  and  fit  for  these  times,  a  petition 
founded  upon  solid  and  substantial  grounds, 
the  laws  and  statutes  of  this  realm,  sure  rocks 
to  baikl  upon ;  a  petition  bounded  within  due 
limits,  and  directed  upon  right  ends,  to  vindi- 
cate some  lawful  nndjust  liberties  of  the  free 
sahjects  of  this  kingdom  from  the  prejudice  of 
violations  past,  and  to  secure  them  from  future 
inDorations. 

And  because  my  following  discourse  must 
reflect  chiefly,  if  not  wholly,  upon  the  matter 
of  this  Petition,  I  shall  here  crave  leave  shortly 
to  open  to  your  lordships  the  distinct  parts 
whereof  it  doth  consist,  and  those  ase  four. 

The  first  concerns  Levies  of  Monies,  by  way 
of  Loans  or  otherwise,  for  his  majesty's  Supply ; 
declaring,  that  no  man  ought,  and  praying  that 
no  man  hereafter  be  compelled  to  make  or  yield 
any  ^ift,  loan,  benevolence,  tax,  or  such  like 
charge,  without  common  consent  by  act  of 
pariiaroeot. 

2.  The  second  is  concerning  that  Liberty  of 
Person,  which  rightfully  belongs  to  the  free 
subjects  of  this  realm,  expressing  it  to  be  against 
u»e  tenure  of  the  laws  and  statuies  of  the  land, 
^•A  any  freeman  should  be  imprisoned  without 
nose  shewed  ;  and  then  recitin;;  how  this 
jiberty,  amongst  others,  hath  lately  been  in- 
IrioRed,  itconclud^h  with  a  just  and  necessnry 
de^lre,  fur  the  better  clearing  and  allowance  of 
ti»is  privilege  for  thte  future. 

3.  The  third  declareih  the  unlawfulness  of 
wlletiingor  placing  Soldiers  or  Mariners  to 
sojourn  in  free  subjects  houses  against  their 
«iil>,  and  prayetii  remedy  against  that  griev- 
ance. 

4.  The  fourth  and  last  aimeth  at  redress 
touching  Commissions,  to  proceed  to  the  trial 
and  condemnation  of  offenders,  and  causing 
y»on  to  be  executed  and  put  to  death  by  the 
Iaw  Martial,  in  times  and  places,  when  and 
*l*re,  if  by  the  laws  and  statutes  of  the  land 
toey  had  deserved  death,  by  tlie  same  laws  and 
Matotes  also  tliey  might,  and  by  none  other 
ought  to  he,  adjudged  and  executed. 

This  Petition,  the  careful  house  of  conunons, 
»«  williog  toopiitany  thing  pertaining  to  their 
flujeH,  or  which  might  advance  their  moderate 
*^  just  eads,  did  heretofore  offer  up  unto  your 


lordships*  consideration,  accompanied  with  an 
humble  desire,  That  in  your  nobleness  and  jus- 
tice, you  would  be  pleased  to  join  with  them  in 
presenting  it  to  his  majesty,  that  so  coming 
irom  the  whole  body  of  the  realm,  the  peers 
and  people,  to  him  that  is  the  liead  of  i)oth, 
our  gracious  sovereign,  who  must  crown  the 
work,  or  else  all  our  labour  is  in  vain ;  it  might, 
by  your  lordships  concurrence  and  assistance, 
find  the  more  easy  passage,  and  obtain  the 
better  answer. 

Your  lordships,  as  your  manner  is  in  cases 
of  so  great  importance,  were  pleased  to  debate 
and  weigh  it  well,  and  thereupon  you  pro- 
pounded to  us  some  few  Amendments  (as  you 
termed  them)  by  way  of  alteration,  alledgmg, 
that  they  were  only  in  matters  of  form,  and  not 
of  substance ;  and  that  they  were  intended  to 
no  other  end,  but  to  sweeten  the  Petition,  and 
make  it  the  more  passable  with  his  majesty. 

In  this  the  House  of  Commons  cannot  but 
observe  that  fair  and  good  respect  which  your 
lardships  have  used  in  your  proceedings  with 
them,  by  your  concluding  or  voting  nothing  in 
your  boobC,  until  you  had  imparted  it  unto 
them ;  whereby  our  meetings  about  this  busi* 
ness  have  been  justly  stiied  free  conferences, 
either  party  repairing  hither  disengaged  to  dear 
and  weigh  the  other's  reasons,  and  both  houses 
coming  with  a  full  intention,  upon  due  consi- 
deration of  all  that  can  be  said  on  the  other 
side,  to  joTW  at  last  in  resolving  and  acting  that 
which  shall  be  found  most  just  and  necessary 
for  the  honour  and  safety  of  his  mnjesty  and 
the  whole  kingdom. 

And  touching  those  propounded  Alterations, 
which  were  not  many,  your  lordships  cannot 
but  remember,  that  the  house  of  commons 
have  yielded  to  an  accommodation,  or  chan<:e 
of  their  Petition  in  two  particulars ;  whereby 
tliey  hope  your  lordships  have  observed,  n^j 
well  as  you  may,  they  have  not  been  a  fleeted 
unto*  words  and  phrases,  nor  overmuch  abound- 
ing in  their  own  sense ;  but  rather  willing  to 
comply  with  your  lordsliips  in  all  indill'erent 
things.    ■ 

For  the  rest  of  your  proposed  Amendments, 
if  we  do  not  misconceive  your  lordships,  as  we 
are  confident  we  do  not,  your  Inrdships,  of 
yourselves,  have  been  pleased  to  relinquish , 
them  with  a  new  overture,  for  one  only  clause 
to  be  added  in  the  end  or  foot  of  the  Petition, 
whereby  the  work  of  this  day  is  reduced  to  one 
simple  head,  whether  that  clause  shall  be  re- 
ceived or  not  ?-— This  yielding  of  the  commons 
in  part  unto  your  lordships,  of  other  points  by 
you  somewhat  insisted  upon,  giveth  us  great 
assurance,  that  our  ends  are  one  ;  and  putteth 
us  in  hope,  that,  in  conclusion,  we  shall  con- 
cur, and  proceed  unanimously  to  seek  the  same 
ends,  by  the  same  means. 

The  Clause  propounded  by  your  lordships  to 
be  added  to  the  Petition  is  this : 

<  We  hiunbly  present  this  Petition*  to  your 
'  majesty,  not  only  with  a  care  for  preservation 
<  of  Liberties,  but  with  a  due  regard  to  leave 
'  intire  that  Sovereign  Power,  wherewith  your 
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'  maje&ty  is  intrusted  for  tbe  protectiun,  safety^ 
'  and  happiness  of  ^rour  people.* 

A  Clause  specious  in  shew,  and  smooch  in 
words,  but  iu  effect  and  consequence  most  dan- 
gerous, as  I  hope  to  make  most  evident:  how- 
ever,  coming  from  your  lordships,  the  house  of 
commons  took  it  into  their  considerations,  as 
became  them,  and  apprehending  upon  the  first 
debate,  that  it  threatened  ruin  to  the  whole 
Petition,  they  did  heretofore  deliver  some  Ilea- 
sons  to  your  lordships,  for  which  they  then  de- 
sired to  be  spared  from  admitting  it. 

To  these  Reasoni,  your  loidships  offered 
some  Answers  at  the  last  meeting ;  which  hav- 
ing been  ftiithfuUy  reported  to  our  house,  and 
there  debated  as  was  requisite  for  a  business 
of  such  weight  and  importance,  I  must  say 
truly  to  your  lordships,  yet  with  due  reverence 
to  your  opinions,  the  Commons  are  not  satis- 
fied with  your  aiguments ;  and  therefore  they 
have  commanded  me  to  recollect  your  lord- 
ships reasons  for  this  clause,  and  in  a  fair  reply 
to  let  you  see  the  causes  why  they  difier  from 
you  in  opinion.  , 

But  before  I  come  to  handle  the  particulars 
wherein  we  dissent  from  your  lordships,  I  will 
in  the  first  place  take  notice  yet  a  little  further, 
of  that  general  wherein  we  all  concur ;  which 
is,  that  we  desire  not,  neither  do  your  lord- 
ships, to  augment  or  dilate  the  Liberties  and 
Privileges  of  the  Subjects  beyond  the  just  and 
due  bounds,  nor  to  encroach  upon  the  limits  of 
his  majesty's  Prerogative  Royal.  And  as  in 
this,  your  lordships  at  the  last  meeting  ex  pressed 
clearly  your  own  senses,  so  were  your  lordships 
not  mistaken  in  collecting  the  concurrent  sense 
and  meaning  of  the  house  of  commons ;  they 
often  have  protested,  they  do,  and  ever  must 
protest,  That  these  have  l>een,  and  shall  be  the 
bounds  of  their  desires,  to  demand  and  seek- 
nothing  but  tliat  which  may  be  fit  for  dutiful 
and  loyal  subjects  to  ask,  and  for  a  gracious 
and  just  kii^  to  grant :  for  as  they  claim  by 
laws  some  liberties  for  themselves,  so  do  they 
acknowledge  a  prerogative,  a  high  and  just 
prerogative  belonging  to  the  king,  which  they 
Uitend  nut  to  diminish.  And  now,  my  lords, 
being  assured,  not  by  strained  inferences,  or 
obscure  collections,  but  by  the  express-  and 
clear  declarations  of  both  houses,  that  our  ends 
are  the  same ;  it  were  a  miserable  unhappineM, 
if  we  sliould  fail  in  iiiKling  o«(  the  means  to 
accomplish  our  desires. 

My  lords,  the  lieads  of  those  particular  Rea- 
sons which  4you  insisted  upon  the  last  day,  were 
only  these : 

1.  You  told  us,  that  the  word  '  leave  *  was 
of  such  a  nature,  that  it  could  give  no  new 
thing  to  his  majesty. 

2.  That  no  just  exception  could  be  taken  to 
the  words  *  Sovereign  Power  ;*  for  that  as  his 
m^ebty  is  a  king,  so  he  is  a  sovereign  ;  and  as 
he  is  a  sovereign,  so  he  hath  power. 

3.  That  the  sovereign  power  mentioned  in 
tluit  clause  is  not  absolute,  or  indellnite,  but  li- 
mited and  regulated  by  the  particle  '  that  -* 
und  the  word  '  subseqqent  *  wliich  restrains  it 


to  be  applied  only  for  protection,  safety,  and 
happiness  of  the  people,  whereby  ye  interred, 
there  could  be  no  danger  in  tbe  aUowance  of 
such  power. 

4.  That  this  clause  contained  no  more  in 
substance,  but  the  like  exprtssions  of  our 
meaning  in  this  Petition,  which  we  had  for* 
merly  signified  unto  bis  majesty  by  the  mouth 
of  Mr.  Speaker,  that  we  no  way  intended  to 
encroach  upon  his  majesty's  sovereign  power 
or  prerogative. 

5.  That  in  our  Petition  we  huve  used  other 
words,  and  of  larger  extent,  touching  our  Li- 
berties than  are  contained  in  the  statutes 
whereon  it  is  grounded  :  In  respect  of  which 
eulaigemont,  it  was  fit  to  have  some  express,  or 
implied  saving,  or  narrative  declaratory  for  the 
king's  sovereign  power,  of  which  narrative  yon 
allege  this  clause  to  be. 

Li»tly,  Whereas  the  commons,  as  a  main 
argument  agamst  the  clause,  had  m»ch  insisted 
upon  this,  that  it  was  unprecedented,  and  un- 
parliamentary in  a  petition  from  the  Subject, 
to  insert  a  saving  tor  tlie  crown ;  your  lord- 
ships brought  for  mstance  to  the  contrary,  the 
two  statutes  of  the  25  £d.  J,  commonly  called 
conjirmatio  chartttrum,  and  28  Ed.  1,  known 
by  this  name  of  ArticuU  super  Ckmrtai ;  in 
both  which  Statutes  there  are  savings  for  the 
king. 

Having  thus  reduced  to  your  lordships  me* 
mories,  th*  effects  of  your  own  Reasons ;  I 
will  now,  with  your  lordships  fovour,  come  to 
the  points  of  our  reply,  wherein  I  most  hum- 
bly beseech  yeur  lorashipe  to  weigh  the  vea- 
sons  which  I  shall  present,  not  as  the  sense  of 
myself,  the  weakest  memljer  of  our  house,  but 
as  the  genuine  and  true  sense  of  the  wholo 
house  of  commons,  conceived  in  a  business 
there  debated  with  the  greatest  grarity  and  so- 
lemnity, with  the  ^atest  concurrence  of  opit 
nipns,  and  unanimity,  that  eVer  was  in  any  bu- 
siness maturely  agitated  in  that  house.  I  shall 
not,  peradventure,  follow  the  method  ef  your 
lordships  recollected  Reasons  in  my  answering 
to  them,  nor  labour  to  urge  many  reasons.  It 
is  the  desire  of  the  commons,  that  the  wei^t 
of  tlieir  arguments  should  recompense,  if  need 
be,  tlie  smallness  of  their  number.  And,  in 
conclusion,  when  you  have  heard  me  through, 
1  hope  your  lordships  shall  be  enabled  to  col- 
lect clearly,  out  of  the  frame  of  what  I  shall 
deliver,  that  ia  some  part  ur  other  of  ray  dis- 
course tliere  is  a  full  and  satisfactory  answer 
given  to  every  particular  reason  or  objection 
of  your  lordships. 

The  Reasons  thnt  are  now  appointed  to  be 
presented  to  yonr  lordships,  are  of  two  kinds, 
legal  and  rational,  of  which  those  of  the  former 
sort  are  allotted  to  my  charge ;  and  the  first  of 
them  is  thus : 

The  clause  now  under  question,  if  it  be 
added  to  the  Petition,  then  either  it  must  refer 
or  relate  unto  it,  or  else  not ;  if  it  have  no 
such  reference,  is  it  Bi>t  clear  that  it  is  needless 
and  superfluous  ?  And  if  it  have  such  refer- 
ence, lA  it  not  clear,  that  then  it  mast  needs 
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have  an  (^ration  opoo  the  whole  Petition,  and 
uprm  all  the  parts  of  it  ?  We  cannot  think  that 
voiir  lordships  would  offer  us  a  vain  thing ; 
and  therefore  taking  it  for  granted,  that  if  it  be 
fkdded,  it  would  refer  to  the  Petition ;  let  me 
beseech  your  lordships  to  obser\'e  with  me, 
and  with  the  house  of  commons,  what  altera-  i 
tion  and  qualification  of  the  sanie  it  will  intro-  ' 
duce. 

The  Petition  of  itself,  simply,  and  without 
this  clause,  declaretli  absolutely  the  rights  and 
privileges  of  the  subject,  in  divers  points ;  and 
among  the  rest  touching  the  levies  of  monies, 
by  way  of  loans  or  otherwise,  for  his  majesty's 
supply,  That  such  loans  and  other  charges  of 
tiie  like  nature,  by  the  laws  and  statutes  of  this 
land,  ought  not  to  be  made  or  laid  without 
common  consent  by  act  of  parliament:  But 
admit  this  clause  to  be  annexed  with  reterence 
(to  the  Petition),  and  it  must  necessarily  con- 
clude and  have  this  exposition.  That  Loans 
and  the  like  charges  (true  it  is,  ordinarily)  are 
against  the  laws  and  statutes  of  the  realm, 
'  unless  tliey  be  warranted  by  sovereign  power,* 
afi.'i  that  they  cannot  be  commanded  or  raised 
without  assent  of  parliament,  '  nniess  it  be  by 
'  so>ereign  power :'  What  were  this  but  to  ad- 
mit a  sovereign  power  in  the  king  above  the 
laws  and  statutes  of  the  kingdom  ? 

Another  part  of  this  Petition  is,  That  the 
free  subjects  of  this  rsalm  ought  not  to  be  im- 
prisoned without  cause  shewed :  But  by  this 
clause  a  sovereign  powar  will  be  admitted,  and 
Utt  entire  to  his  majesty,  sufficient  to  control 
the  force  of  law,  and  to  bring  in  this  new  and 
dangeroos  iuterpretatioji,  That  the  free  sub- 
jects of  this  reafan  ought  not  by  law  to  be  im- 
prisoned without  cause  shewed,  '  unless  it  be 
<  by  sovereign  power.' 

In  a  word,  this  clause,  if  it  should  be  ad- 
mitted, would  take  away  the  effect  of  every 
part  of  the  Petition,  and  become  destructive 
to  the  whole :  for  thence  will  be  the  exposi- 
tion touching  the  biUetting  of  Soldiers  and  Ma- 
riners in  freemen's  houses  against  their  wills ; 
and  thence  will  be  the  exposition  touching  the 
times  and  places  for  execution  of  ihe  Law  Slar- 
tial,  contrary  to  the  laws  and  statutes  of  the 
realm. 

The  scope  of  this  Petition,  as  I  have  before 
observed,  is  not  to  amend  our  case,  but  to  re- 
store OS  to  the  same  state  we  were  in  before ; 
whereas,  if  this  clause  be  received,  instead  of 
mendins  the  condition  of  the  poor  subjects, 
whoee  liberties  of  late  have  been  miserably 
violated  by  some  ministers,  we  shall  leave  them 
worse  than  we  fuond  them ;  instead  of  curing 
their  woonds,  we  shall  make  them  deeper. 
We  have  set  bounds  to  our  desires  in  this  great 
business,  whereof  one  is  net  to  diminish  the 
prerogative  of  the  king,  by  mounting  it  too 
high ;  and  if  we  bound  ourselves  on  the  other 
side  with  this  limit,  not  to  abridge  the  lawful 
privileges,  of  the  subject^  by  descending  be- 
neath that  which  is  meet,  no  man,  we  hope, 
can  Klame  ns. 

My  lordPy  as  there  it  mcntioo  mado  in  the 


additional  Clause  of  Sovereign*  Power,  so  is 
there  likewise  of  u  trust  reposed  in  his  majesty, 
touching  the  use  of  sovereign  power. 

The  word  '  Trust'  is  of  great  latitude  and 
large  extent,  and  therefore  ought  to  be  well 
and  warily  applied  and  restrained,  especially  in 
the  case  of  a  king  :  there  is  \  trus^  in»epurHbly 
reposed  in  the  persons  of  the  kings  of  England, 
but  that  trust  is  regulated  by  law.  For  exam- 
ple, when  statutes  are  made  M  prohibit  things 
not  maia  in  u,  but  only  mala  quia  prafiibita^ 
under  certain  forfeitures,  and  penalties,  to 
accrue  to  the  king,  and  to  the  intormers  that 
shall  sue  for  the  breach  of  them ;  the  commons 
must  and  ever  will  acknowledge  a  re^al  and 
sovereign  prerogative  in  the  king,  touching  such 
statutes,  that  it  is  in  his  majesty's  absolute  and 
undoubted  power,  to  erant  dispensations  to  par- 
ticular persons,  with  the  clauses  of  non  obstante, 
to  do  as  thcjr  might  have  done  before  those  sta- 
tutes, wherein  his  majesty,  conferring  grace  and 
favour  upon  some,  doth  not  do  wrong  to  others. 
But  there  is  a  difference  between  those  statutes, 
and  the  laws  and  statutes  whereupon  the  Peti- 
tion is  grounded  :  by  those  statutes  the  subject 
has  no  interest  in  the  penalties,  which  are  all 
the  fruit  such  statutes  can  produce,  until  by 
suit  or  infornoation  commenced  he  become  en- 
titled to  the  particular  forfeitures  ;  whereas  the 
laws  and  statutes  mentioned  in  our  Petition  are 
of  another  nature ;  tliere  shall  your  lordships 
find  us  rely  upon  the  good  old  statute,  called 
Magna  Charta,  which  declareth  and  confirmeth 
the  ancient  common  laws  of  the  liberties  of 
England  :  There  shall  yoor  lordships  also  find 
us  to  insist  upon  divers  other  most  material 
statutes,  made  in  the  time  of  king  £dw.  3,  and 
£dw.  4,  and  other  famous  kings,  for  explaniH 
tion  and  ratification  of  the  lawful  rights  and 
privileges  belonging  to  the  subjects  of  this 
realm :  laws  not  inflicting  penalties  upon  o^ 
fenders,  in  malit  prohibitis,  but  la%vs  declam- 
tive  or  positive,  conferring  or  confirming,  ipso 
faetOy  an  inherent  right  and  interest  of  liberty 
and  freedom  in  the  subjects  of  this  realm,  as 
their  birthrights  and  inheritance  descendable 
to  their  heirs  and  posterity;  Statutes  incorpo- 
rate into  the  body  of  the  common  law,  over 
which  (with  reverence  be  it  spoken)  there  is  no 
trust  reposed  in  the  king's  *  Sovereign  Power,*^ 
or  *  Prerogative  Hoyal,'  to  enable  him  to  dis- 
pense with  them,  or  to  take  from  his  subjects 
that  birthright  or  inheritance  which  they  have 
in  their  liberties,  by  virtue  of  the  common  law 
and  of  these  statutes. 

But  if  this  Clause  be  added  to  our  Petition, 
we  shall  then  make  a  dangerous  overture  to 
confound  this  good  destination  touching  what 
statutes  the  king  is  trusted  to  controul  by  dis- 
pensations, and  what  not ;  and  shall  give  an 
mtimation  to  posterity,  as  if  it  were  the  opinion 
both  of  the  lords  and  commons  assembled  in 
this  parliament,  that  there  is  a  trust  reposed  in 
the  king,  to  lay  aside  by  his  *  sovereign  power,' 
in  some  emergent  cases^  as  well  the  Common* 
Law,  and  such  statutes  as  declare  or  ratify  the 
subjects  hberty,  or  confer  interest  upon  thei? 
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pecsons,  as  those  other  penal  statatesofsoch 
nature  as  I  have  mentioned  before;  which^  as 
«re  can  by  no  means  admits  so  we  believe  as- 
suredly, that  it  is  far  from  the  desire  of  our  most 
gracious  sovereign,  to  affect  so  vast  a  trust, 
which  being  transmitted  to  a  successor  of  a  dif- 
ferent temper,  might  enable  him  to  alter  the 
iihole  frame  and  fabric  of  the  commonwealth, 
and  to  resolve  that  government  whereby  tliis 
kingdom  bath  flourished  for  so  many  years  and 
ages,  under  his  majesty's  most  royal  ancestors 
and  predecessors. 

Our  next  Reason*  is,  that  we  hold  it  contrary 
to  all  course  of  parliament,  and  absolutely  re- 
pugnant to  the  very  nature  of  a  Petition  of 
Bigbtf  consisting  of  particulars,  as  ours  doth, 
to  clog  it  with  a  general  Saving  or  Declaration, 
to  the  weakening  of  the  right  demanded  ;  and 
we  are  bold  to  renew  with  some  confidence  our 
allegation,  that  there  can  be  no  precedent 
shewed  of  any  such  clause  in  any  such  petitions 
in  times  pa^t. 

I  shall  insist  the  longer  upon  this  particular, 
and  labour  the  more  carefully  to  clear  it,  be- 
cause your  lordships  were  pleased  the  last  day 
to  urge  against  us  the  statutes  of  25  and  28  of 
£dw.  1,  as.  arguments  to  prove  the  contrary, 
fuid  seemed  not  to  be  satisfied  with  that  which 
in  this  point  we  had  affirmed.  True  it  is,  that 
in  those  statutes  there  are  such  savings  as  your 
lordships  have  observed;  but  I  shall  oflfer  ^ou 
a  clear  answer  to  them,  and  to  all  other  savings 
of  like  natore  that  can  be  found  in  any  statutes 
whatsoever. 

First  in  the  general,  and  then  I  shell  apply- 
particular  answers  to  the  particulars  of  those 
two  Statutes ;  whereby  it  will  be  most  evident, 
that  tho9e  examples  can  no  ways  suit  with  the 
matter  now  in  hand.  To  this  end  it  will  be  ne- 
cessary, that  we  consider  duly  what  that  ques- 
tion is,  which  indeed  concemeth  a  petition, 
and  not  an  act  of  parliament.  This  being  well 
observed,  by  shewing  unto  your  lordships  the 
difference  between  a  petition  for  the  law,  and 
the  law  ordained  upon  such  a  petition,  and 
openinfl;  truly  and  perspicuously  the  course  that 
Was  holden  m  frao^ing  of  statutes  before  2  Hen. 
5,  different  from  tliat  which  ever  since  then 
hath  been  used,  and  is  still  in  use  amongst  us, 
and  hy  noting  the  times  wherein  these  statutes 
were  made,  which  was  about  one  hundred  years 
before  2  Hen.  5,  besides  the  differences  be- 
tween these  savings  and  this  clause;  I  doubt  not 
but  I  shall  give  ample  satisfaction  to  your  lord- 
ships, that  the  commons,  as  well  in  this  as  in 
all  their  other  reasons,  have  been  most  careful  to 
rely  upon  nothing  but  that  which  is  most  true 
and  pertinent. 

Before  the  second  year  of  king  Henry  5)  the 
course  was  thus:  when  the  commons  were 
suitors  for  a  law,  cither  the  Speaker  of  their 
house  by  word  of  mouth  from  them,  the  lords 
house  joining  with  them,  or  by  some  Bill  in 
writing,  which  was  usually  called  their  Petition, 
moved  the  king,  to  ordain  laws  for  the  redress 
of  such  raischie6  or  inconveniences,  as  were 
found  grievous  unto  the  people. 


To  these  petitions  the  king  made  answer  pshe 
pleased,  sometimes  to  part,  sometimes  to  the 
whole,  sometimes  by  denial,  sometimes  by  as- 
sent, sometimes  absolutely,  and  sometimes  by 
qualification.  Upon  these  motions  and  peti- 
tions, and  the  king*s  answers  to  them,  was  the 
law  drawn  up  and  ingrossed  in  the  statute-roll 
to  bind  the  kingdom;  but  this  inconvenience 
was  found  in  this  course,  that  oftentimes  the 
statutes  thus  framed,  were  against  the  sense 
and  meaning  of  the  commons,  at  whose  desires 
they  were  ordained;  and  therefore  in  the  2  Hen. 
5,  finding  that  it  tended  to  the  violation  of  their 
liberty  and  freedom,  whose  right  it  was,  and 
ever  had  been,  that  no  law  should  be  made 
witliout  their  assent;  they  then  exliibited  a  pe* 
tition  to  the  king,  declaring  their  right  in  this 

E articular:  praying,  that  from  thenceforth  no 
iw  might  be  made  or  ingrossed  as  statutes,  by 
additions  or  diminutions  to  their  motions  or  pe- 
titions, that  should  change  their  sense,  or  intent, 
without  their  assent ;  which  was  accordingly 
established  by  act  of  parliament.  Ever  since 
then,  the  right  hath  been,  as  the  use  was  be- 
fore, that  the  king  taketh  the  whole,  or  leaveth 
the  whole  of  all  Bills  or  Petitions,  exhibited  for 
the  obtaining  of  laws. 

From  this  course,  and  from  the  time  when 
first  it  became  constant  and  settled,  we  con- 
clude strongly,  that  it  is  no  good  argument,  be- 
cause ye  find  Savings  in  acts  of  parliaments  be- 
fore the  secox^i  of  Hen.  5,  that  those  Savings 
were  before  in  the  petitions  that  begat  those 
statutes :  for  if  the  petitions  for  the  two  Loans 
so  much  insisted  upon,  which  petitions,  for  any 
thine  we  know,  are  not  now  extant,  were  never 
so  absolute,  yet  mipht  the  king,  according  to 
the  usage  of  those  times,  insert  the  Savings  ia 
his  answers;  which  passing  from  thence  into  the 
Statute-Roll,  do  only  give  some  little  colour, 
but  are  not  proof  at  all  that  the  petitions  also 
were  with  Savings. 

Thus  much  for  the  general ;  to  come  now 
to  the  particular  statute  of  25  £dw.  1,  which 
was  a  confirmation  of  Magna  Charta,  with 
some  provision  for  the  better  execution  of  it, 
as  Common  Law,  which  words  are  worth  the 
noting.  It  is  true,  that  statute  hath  also  a 
clause  to  this  effect,  That  the  king,  or  his  heirs, 
from  thenceforth  should  take  no  Aids,  Taxes, 
or  Prisage  of  his  subjects,  but  by  common  as- 
sent of  all  the  realm,  saving  the  aatieat  Aids 
and  Prisage  due  and  accustomed. 

This  Saving,  if  it  were  granted,  (which  is  not, 
nor  cannot  be  proved)  tliat  it  was  as  well  in  the 
Petition  as  in  the  Act;  yet  can  it  no  way  im- 
ply, that  it  is  either  fit  or  safe,  that  tlie  clause 
now  in  question  should  he  added  to  our  peti- 
tion :  for  the  nature  and  office  of  a  Saving,  or 
exception,  is  to  exempt  particulars  out  of  a  ge- 
neral, and  to  ratify  the  rule  in  things  not  ex- 
empted, but  in  no  sort  to  weaken  or  destroy 
the  general  nde  itself. 

The  body  of  that  law  was  against  all  Aids, 
anc)  Taxes,  and  Prisage  in  genml,  and  was  a 
confirmation  of  the  common  law,  formerly  de- 
clared by  Magna  Charts;  the  Saving  was  oaly 
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of  Aids  and  Prisage  in  particular,  so  well  de* 
scribed  and  restrained  by  the  words  '  ancient 

*  and  accustomed/  that  there  could  be  no  doubt 
what  could  be  the  clear  meaiUkig  and  extent  of 
tliat  exception  ;  for  the  king's  risht  to  those  un- 
dent Aids,  intended  by  that  statute  to  be  saved 
to  him,  was  well  knowu  in  those  days,  and  is  not 
jet  forgotten. 

Theae  Aids  were  three;  from  the  kind's  te- 
nants by  knights  service,  due  by  the  common 
law,  or  general  custom  of  the  realm :  Aid  to 
ransom  the  king's  royal  person,  if  unhap|jily  he 
should  be  taken  prisoner  in  the  wars:  Aid  to 
make  the  kind's  eldest  son  a  knight,  and  Aid 
to  marry  the  king's  eldest  daughter  once,  but  no ' 
more :  and  that  those  were  the  only  Aids  intend- 
ed to  be  saved  to  the  crown  by  that  statute, 
appeareth  in  some  clearness  by  the  Charter  of 
king  John,  dated  at  HunningTMead  the  15tii  of 
Juue«  in  the  fifth  yenr  of  his  reigiu,  wherein 
they  are  enumerated  with  an  exchision  of  all 
oti;er  Aids  whatsoever.  Of  this  Charter  I  have 
here  one  of  the  originals,  whereon  I  beseech 
vour  lordships  to  cast  your  eyes,  and  {;ive  me 
leave  to  read  the  very  words  which  concern 
this  point.  These  words,  my  lords,  are  thus : 
'  Nullum  scutagium  vel  «auxilium  ponatur  in 

*  regno  nostro,  nisi  per  commuue  consilium 
'  regui  nostri,  nisi  ad  corpus  nostrum  redimen- 

*  dum,  et  primogenitum  liliuni  nostrum  militem 
'  faciendum,  et  ad  filiam  nostram  primogt.  nitam 

*  semel  maritandam,  et  ad  hoc  non  fiat  nisi  ra- 

*  tionabile  auxiiium.' 

Touching  Prisage,  the  other  thing  excepted 
by  this  Statute,  it  is  also  of  a  particular  right 
to  the  crown  so  well  known,  that  it  ncedeth  no 
description,  the  king  being  in  posiession  of  it  by 
every  day^s  usage.  It  is  to  take  one  tun  of 
wine'  before  the  mast,  and  another  behind  die 
masty  of  every  sfirp  bringing  in  above  twenty 
tuns  of  wine,  and  here  discharging  them  by  way 
of  merchandise. 

But  our  Petition  consisteth  altogether  in^par- 
ticulars,  to  which  if  any  general  Saving,  or 
words  amounting  to  one,  should  be  annexed,  it 
c^mnot  work  to  confirm  things  not  excepted, 
which  are  none,  but  to  confound  things  included, 
which  are  all  the  parts  of  the  Petition  ;  and  it 
must  needs  beget  this  dangerous  exposition, 
that  the  ^^hts  and  Liberties  of  the  subject, 
declared  and  demanded  by  this  Petiti(>n,  are 
not  theirs. absolutely,  but  submodo  ;  not  to  con- 
tinue alwaysy  but  only  to  take  place,  when  the 
king  ifl  pleased  not  to  exercise  that  '  sovereign 
'  power,'  wherewitby  this  clause  admitted,  be 
b  trusted  for  the  protection,  safety,  and  hop- 
piness  of  his  people.  And  thus  that  birthright 
and  inheritauce,  which  wc  have  in  our  liberties, 
shall  by  our  own  assents  be  turned  into  a  mere 
tenancy  at  will  and  sufferance. 

Touching  the  3tatute  of  !28  Edw.  1.  Articuli 
super  Chartas,  the  scope  of  that  Statute,  among 
other  things,  being  to  provide  for  tlie  better 
observing  and  raaintuining  of  Magna  Charta, 
hath  in  it  nevertheless  two  Savings  for  the 
king;  the  one  particular,  as  I  take  it,  to  pre- 
serve the  antieut  pris^ige^  due  aud  accustomed; 


as  of  wines  and  other  goods ;  the  other  general, 
seifiniory  of  the  crown  in  all  things. 

To  these  two  Savings,  boides  the  fonner  an- 
swers, wliich  may  he  lor  the  most  part  applied 
to  this  statute  as  well  as  to  the  former,  1  add 
these  further  answers:  the  fir»t  of  ihi  se  t\vi» 
Savings,  is  of  the  same  prisage  of  wines,  wliirh 
is  excepted  in  the  <2.5  Edw,  l,'  but  in  some  mo.e 
clearness ;  for  that  here  the  \%ord,  wines,  is  i  x- 
pressly  annexed  to  the  word,  prisa^je,  uhich  I 
take  for  so  much  to  be  in  exposition  of  the 
former  law  :  and  albeit  tlitse  words,  and  of 
other  goods,  be  added,  yet  do  I  ta]ve  it  to  be 
but  a  particular  Savini!,  or  exception,  which 
being  qiialirted  with  the  words,  unticiit,  due, 
and  accustomed,  is  not  very  dangerous,  nur  can 
be  understood  of  primage  or  levies  up(»n  go^ds 
of  all  snrts  at  the  kinp;'»  will  and  pleasure  ;  but 
only  of  the  old  and  certain  customs  n\m\\  wool, 
woolfel*!,  and  leather,  wliich  were  due  to  the 
crown,  long  before  the  ninking  of  this  statute. 

For  the  latter  of  the  two  savini;s  in  this  act, 
which  is  of  the  more  unusual  nnturc,  and  tub-  ' 
ject  to  the  more  exception  ;    it  is  indeed  griie- 
ral,  and  if  we  may  believe  the  concunent  ula- 
tions  of  the  Histories  of  those  tinier,  as  well 
those  tliat  are  now  printed,  as  those  that  remain 
only  in  manuscripts,  it  gave  distaste  Irjiu  tho 
beginning,  and  wrought  no  good  effect,  but  pro- 
duced such  distempers  and  i  roubles  in  the  state, 
as  we  wibh  may  be  buried  in  perpetual  oblivion; 
and  that  the  like  saving  in  these  and  future 
tmies  may  never  breed  the  like  disturbance : 
for  fron^  Lence  arose  a  jealousy,  that  Mn^na 
Charta,  which  declared  (he  ancient  riuiil  of  the 
subject,  and  was  an  ib'^olute  law  in  ilaclf,  being 
now  confirmed  by  a  hitter  act,  with  this  addi* 
tioii  of  a  gener;il  saving;  for  the  king*s  riizht  in 
all  things  by  the  saving  wns  weakened,  and  that 
made  doubtful,  which  wns  clear  before.      But 
not  to  depart  from  our  main  ground,  which  is, 
that  Bavin;;s  in  old  acts  of  parlian.cnt,  before 
the  2  H.  5,  are  no  proof  that  there  were  the 
like  savings  in  the  petitions  for  those  acts  ;  let 
me  observe  unto  your  lordships,  and  so  leave 
this  point,  that  alL^it  this  petition,  whereon  this 
act  of  28  £d.  1,  was  grounded,  be  perished ; 
yet  hath  it  pleased  God,  that  the  \'exy  frame 
and  context  of  the  act  itself,  as  it  is  drawn  up, 
and  entered  upon  the  Statute-roll,  and  printed 
in  our  book,  doth  manifestly  import,  that  this 
saving  came  in  by  the  kitig's  answer,  and  was 
not  in  the  original  petition  of  the  lords  and  com- 
mons; for  it  Cometh  in  at  (he  end  of  the  act 
after  the  words  (Ic  rotf  U  veutj  which  com- 
monly are  the  words  of  the  royal  assent  to  an 
act  of  parliament.     Aiid  though  they  be  mixed 
aud  followed  with  other  word^,  as  though  the 
king's  counsel,  and  the  rest  who  were  pre&cnt 
at  the  making  of  this  ordinance^  did  intend  the 
same  saving;  yet  is  not  that  conclusive,  so  long 
as  by  the  form  of  those  times,  the  king'i  answer 
working  upon   the  mateiials  of  tkc  petition^ 
might  be  conceived  bv  some  to  make  the  law 
effectual,  though  varying  from  the  frame  of  the 
petition. 
The  next  Ilea<9on  which  the  Commons  have 
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commanded  mc  to  use,  for  which  they  still  de* 
ftirc  to  be  spared  from  adding  this  clause  to 
their  Petition,  i*  this :  This  oftensive  law  of  28 
E.  1,  which  confirmed  Magna  Charta,  with  a 
saving,  rested  not  long  in  j>encc,  for  h  gave  not 
that  satisf\iction  to  the  lords  or  people,  as  was 
requisite  they  siiould  have  in  a  case  so  nearly 
concerning  them  :  and  therefore  about  33  or 
34  of  tlic  same  king's  reign,  a  latter  act  of  par- 
liament was  made,  whereby  it  u-as  enacted,  that 
•11  men  should  have  (heir  laws,  and  liberties, 
and  free  customs,  as  largely  and  wholly  as  they 
had  used  t^  Ikive  at  any  time  when  they  had 
them  best ;  and  if  any  statutes  had  been  made, 
or  any  customs  brought  in  to  the  contrary,  that 
all  sudi  statutes  and  customs  should  be  void. 

This  was  tlie  first  law  which  1  call  now  to 
mind,  that  restored  Magna  Charta  to  the 
originnl  parity  wherein  it  was  first  moulded, 
albeit  it  bath  smce  been  confirmed  abo\  e  twenty 
times  iDf>re  by  several  acts  of  parliament,  in  the 
reigns  of  di^'iers  must  just  tind  gracioas  kings, 
who  were  most  appreliensive  of  tlieir  rights, 
and  jealous  of  their  honours,  and  always 
without  savmgs;  so  as  if  between  23  and 
34  Edw.  1,  Magna  Charta  stood  blemished 
with  many  savings  of  the  king's  rights  or  seig- 
niory, which  migiit  be  conceived  to  be  above 
•the  law ;  that  stain  and  blemish  was  long  since 
taken  away,  and  cleared  by  those  many  abso- 
lute dei:larations  and  confiimations  of  that  ex- 
cellent law  which  followed  in  after  ages,  and  so 
it  standeth  at  this  day  purged  and  exempted 
DOW  from  any  such  saving  whatsoever. 

I  beseech  your  lordships  therefore  to  observe 
the  circumstance  of  time,  Wherein  We  offer  this 
Petition  to  be  presented  to  your  lordships,  and 
\>y  us  unto  his  majesty  :  iJo  we  offer  it  when 
MagnaCbarta  stands  clogged  with  savings  ?  No, 
my  lords,  but  at  this  day,  when  latter  and  bet- 
ter confirmations  have  vindicated  and  set  free 
that  law  fruiii  all  exceptions;  and  shall  we  now 
amiex  another  and  worse  saving  to  it,  by  an  un- 
necessaiy  clause  in  that  Petition,  which  we  ex- 
pect should  have  the  fruits  and  effects  of  a  law  ? 
Shall  we  ourselves  relinquis^i  or  adulterate  that, 
which  cost  our  ancestors  such  care  and  trouble 
to  purchase  and  refine  ?  No,  my  lords,  but  as 
we  should  hold  ourselves  unhappy,  if  we  should 
not  amend  the  wretched  estate  of  the  poor  sub- 
ject, so  let  us  hold  it  a  wickedness  to  impair  it. 

Whereas  it  was  further  urged  by  your  lord- 
ships, That  to  insert  this  clause  into*  our  Peti- 
tion, would  be  no  more  than  to  do  that  again 
at  your  lordship's  motion,  and  request,  which  we 
had  formerly  done  by  the  mouth  of  our  Speaker ; 
and  that  there  is  no  cause  why  we  should  re- 
cede from  that  which  so  solemnly  we  have  pro- 
fessed :  To  this  I  answer  and  confess,  it  was 
then  in  our  hearts,  anti  it  is  now,  and  shall  be 
ever^  not  to  encroach  on  his  majesty's  sovereign 
power.  Bat  I  beseech  ^our  lordships  to  ob- 
terve  the  different  occasion  and  refei-ence  of 
Chat  protestation,  and  of  this  clause. 

That  was  a  general  Answer  to«  general  Mes^ 
•age,  which  we  received  from  his  majesty,  warn- 
ing xu  not  tp  encroach  upon  his'Prerogative;  to 


which,  like  dutifnl  and  loving  subject*,  we  an*' 
swered  at  fuU,  according  to  the  integrity  of  our 
own  hearts ;  nor  was  there  any  danger  in  mak  ing 
such  an  answer  to  such  a  message,  nor  could 
we  answer  more  truly  or  more  properly  :    but 
dill  that  Answer  extend  to  acknowledge  '  a  so- 
vereign iK>wer*  in  the  king,  above  the  laws  and 
statutes  mentioned  in  our  Petition,  or  cuntroul 
the  Liberties  of  the  Subjects,  therein  declared 
and  demanded  ?  No,  my  lords,  it  hath  no  refe- 
rence to  any  such  particulars ;   and  the  same 
words  which  in  some  cases  may  be  fit  to  be 
used,  and  were  unmannerly  to  be  omitted,  can- 
not in  other  cases  be  spoken,  hut  with  imperti- 
nency  at  the  least,  if  not  with  danger.    I  hare 
formerly  opened  my  reasons,  proving  the  danger 
of  this  clause,  and  am  commanded  to  illustrate 
the  impertinency  of  adding  it  to  the  Petition,  by 
a  familiar  case,  which  was  put  in  our  house  by 
a  learned  gentleman,  and  of  my  own  robfe:  the 
case  is  this,  two  manors  6r  lordships  lie  adjoin- 
ing together,  and  perchance  intermixed,  so  as 
there  is  some  difficulty  to   discern  the  trne 
bounds  of  either ;  as  it  may  be  touchmg  the  con- 
fines where  the  Liberty  of  the  Subject,  and  the 
Prerogative  of  \he  Crown  do  border  each  upon 
the  other ;  to  the  one  of  the  manors  the  king 
hath  clear  right,  and  is  in  actual  possession  of  it, 
but  the  other  is  the  subject's.    The  king  being 
mis-infonned,  that  the  subject  hath  intruded 
upon  his  majesty's  manor,  asketh  his  subject, 
whether  he  doth  enter  upon  his  majesty's  manor^ 
or  pretendeth  an^  title  to  it,  or  any  part  of  it. 
The  Subject  being    now  justly   occasioned ^ 
maketh  answer  truly  to  the  King,  that  he  hath 
not  intruded,  nor  will  intrude  upon  his  majesty's 
manor,  nor  doth  make  any  claim  or  title  to  it^ 
or  any  part  of  it.     This  answer  is  proper  and 
fair ;  nay,  it  were  unmannerly  and  111  done  of 
the  subject  not  to  answer  upon  4:his  occasion. 
Afterwards  the  king,   upon  colour   of  some 
double  or  single  matter  of  record,  seizeth  into 
his  highnesses  hands,  upon  a  pretended  tirl^,the 
subject's  manor:  the  subject  then  exhibiteth 
his  Petition  of  Right  to  his  majesty,  to  retain 
restitution  of  his  own  manor,  and  therein  layeth 
down  title  to  his  own  manor  only :  Were  it  not 
improper  and  absurd  in  this  case  for  him  to  tell 
the  king,  that  fie  did  not  intend  to  make  any 
claim  or  title  to  his  majesty's  manor,  which  is 
not  questioned?  Doubtless  it  were.    This  case, 
rightly  applied,  will  fit  our  purpose  well,  and  no- 
tably explain  the  nature  of  our  Petition. 

Why  should  we  speak  of  leaving  enihe  the 
king's  *  Sovereign  Power,' whereon  we  encroach 
not,  while  we  only  seek  to  recover  our  own  Li- 
berties and  Privileges,  which  have  been  seized 
upon  by  some  of  the  king*s  ministers  ?  If  our 
Petition  did  trench  actually  upon  his  majesty's 
prerogative,  would  our  saying,  that  we  intended 
It  not,  make  the  thing  otherwise  than  the 
trutli  ? 

My  lords,  there  needeth  no  Protestation  or 
Declaration  to  the  contrary  of  that  which  we 
have  not  done ;  and  to  put  in  such  a  Clause^ 
cannot  argue. less  than  a  fear  in  us,  as  if  we  had 
invaded  it :  v^hich  webold  sacred,  and  are  a*« 
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sured,  that  we  have  not  toudied  either  in  our 
«ords  or  ki  our  intentions.    And  toucliiiig  your 
2ord»hipti  obserratioti  upon  the  word  (leave),  if 
it  be  not  a  proper  word  to  give  any  new  thing 
to  the  king,  »ui-e  we  are,  it  is  a  word  dangerous 
in  another  sense;    for  it  may  amount,  without 
all  question,  to  acknowledge  an  old  ri^ht  of  *•  so- 
*  re  reign  power'  in  his  majesty,  abo\  e  ttiObe  laws 
and  statutes  whereon   only  our   liberties   are 
founded ;  a  doctrine  which  v^  e  most  humbly  crav  e 
your  lordships  leave  freely  to  protest  against, 
^nd  lor  your  lordship's  proft'ering,  tlial  some 
sa\ing  should  be  requisite  for  preservation  of  his 
majesty's  <  sovereign  power '  in  respect  our  Peti- 
tion runneth  in  larger  words  than  our  laws  and 
statutes  whereon  we  ground  it ;  what  is  this  but  a 
clear  confession  by  your  lordship^ytbat  this  clause 
was  intended  by  you  to  be  that  saving?    For 
otlier  saving  than  tliis  we  find  not  tendered  by 
you  -:  and  if  it  be  such  a  saving,  how  can  it 
stand  with  your  lordships  other  arguments,  that 
it  should  be  of  no  other  effect  than  our  former 
expression  to  has  majesty  by  the  mouth  of  our 
Speaker  ?  But  X  will  not  insii^t  upon  collections 
of  tliis  kind ;  I  will  only  shew  you  the  reasons 
of  the  commons,  why  this  Petition  needeth  no 
such  saving,  albeit  the  words  of  these  statutes 
be  exceeded  in  the  declaratory  par^  of  our  Pe^ 
titton  :  those  things  that  arc  within  tlie  equity 
and  true  meaning  of  a  statute,  are  as  good  laws 
as  those  whicli  are  contained  in  the  express 
letter,  and  therefore  the  statutes  of  the  42  £d. 
Sy  36  U.  3,  Hot.  Par.  n.  12,  and  other  the  sta- 
tutes made  in  this  time  of  king  £dw.  3,  for  the 
explanation  of  Magna  Charta,  which  hath  been 
fio  often  vouched  in  this  parliament,  though 
they  differ  in  words  from  Magna  Charta,  had 
no  sariag  annexed  to  any  of  tiiem,  because  they 
enacted  more  than  was  contained  in  effect  in 
that  ^od  law,  under  the  words,  '  per  legale 
'judicium  porium  suorum,  aut  per  legem  terras;' 
which  by  these  latter  laws  are  expounded  to 
import,  that  none  should  be  put  to  answer  with- 
out presentment,  or  matter  of  record,  or  by  due 
process,  or  writ  original:    and  if  otherwise^  it 
should  be  void,  and  holden  for  error. 

It  bath  not  been  yet  shewn  unto  us  from  your 
iordsliipSy  that  we  have  in.  any  of  our  expres- 
sions or  applications  strained  or  misapplied  any 
of  the  laws  or  statutes  whereon  we  do  insist ; 
and  we  are  very  confident  and  well  assured, 
that  ao  such  mistaking  can  be  assigned  in  any 
polot  oi  our  petition  now  under  question  :  If 
therefore  it  do  not  exceed  the  true  sense  and 
construction  of  Magna  Charta  in  the  subsequent 
Jaws  of  explanation,  whereon  it  is  grounded, 
what  reason  is  there  to  add  a  saving  to  this  pe- 
tition more  than  to  those  laws ;  since  we  desire 
to  transmit  the  fruits  of  these  our  labours  to 
posterity,  not  only  for  the  justification  of  our- 
selves, in  right  of  our  present  and  their  future 
liberties,  but  also  for  a  brave  expression  and 
perpetaai  testimony  of  that  grace  and  justice, 
which  we  assure  ourselves  we  shall  receive  in 
his  m«iiesty's  speedy  and. clear  answer?  This  is 
the  thwg  we  seek  for,  and  this  is  tlie  thing  we 
hoped  UiXf  and  this  is  the  thing  only  will  settle 


such  an  unity  and  confidenre  betwixt  his  ma^ 
jesty  and  u\s,  and  rai^e  such  a  chcarfulncss  in 
the  hearts  of  all  his  loving  huhjects,  as  will 
make  us  proceed  unaniaiously,  and  with  all 
expedition  to  supph  him  for  his  great  occasions 
in  such  measure,  iunl  in  such  vvay,  as  may 
make  hirn  safe  at  home,  and  feared  abroad. 

Sir  Henry  Martin,  My  lords,  the  work  of 
this  day,  wjierein  the  house  of  commons  hiith 
employed  the  gentleman  that  spoke  last,  and 
myself,  was  to  reply  to  the  Answer,  which  it 
hath  pleased  the  Lord-Keeper  to  make  to  those 
Reasons,  which  we  had  offered  to  your  lord- 
ships consideration,  in  ju'>tific«tion  of  our  refu- 
sal, not  to  admit  into  our  Petition  the  Addition 
commended  by  your  lordships.  Which  Iiea-» 
sons  of  ours,  since  they  have  not  given  such 
satisfaction  as  we  desired,  and  well  hoped,  as 
by  the  Lord-Keeper's  Answer  appeared  ;  it 
was  thought  fit,  for  our  better  order  and  method 
in  replying,  to  divide  the  Lord-Keeper's  An- 
swer into  two  parts,  a  legal  and  a  rational: 
The  reply  to  the  legal  your  lordships  have 
heard,  myself  comes  intrusted  tx>  reply  to  tlie 
rational,  which  also  consisted  of  two  branches^ 
the  first  deduced  from  the  whole  context  of  the 
additional  clause,  the  second  enforced  out  of 
some  part. 

In  the  first  were  these  Reasons,  That  the 
same  deserved  our  acceptance.  1.  As  satis- 
factory to  the  king ;  2.  To  your  lordships ;  3. 
Agreeable  to  what  ourselves  had  oflcn  protest- 
ed, and  professed  expressly  by  the  mouth  of 
our  Speaker. 

I  must  confess  tliese  motives  were  weighty 
and  of  great  force ;  and  therefore,  to  avoid  mis- 
understanding and  misconccir,  which  otherwise 
might  be  taken  aguiust  tlie  house  of  commons 
upon  the  refusal  of  the  propoundqd  Addition, 
it  is  necessary  testate  the  question  ri«;htly,  and 
to  set  down  the  true  difference  between  your 
lordships  and  us.  Now,  indeed,  Chere  is  no 
difference  or  question  between  your  lordships 
and  us,  concerning  this  additional  clause  in  the 
nature  and  quality  of  a  proposition.  For  so 
considered,  we  say  it  is  most  true,  and  to  be 
received  and  embraced  by  us,  *  in  toto  et  qua- 
'  libet  parte  et  qualibet  syllaba;'  yea,  and  were 
that  the  question,  we  should  add  to  the  Addi- 
tion, and  instead  of  due  regard,  say  we  have 
had,  have,  and  ever  will  have,  a  special  and 
singular  regard,  where  to  leave  entire  Sovereign 
Power.  But  this  were  to  intimate,  as  if  we 
had  first  cropt,  and  then  left  it ;  but  our  regard 
was  to  acknowledge  and  confess  it  sincerely, 
and  to  maintain  it  consuuitly,  even  to  the 
hazard  of  our  goods  and  lives,  if  need  be. 

To  which  purpose  your  lor^shi|)S  may  be 
pleased  to  remember  that  strict  Oath  every 
member  of  the  houal^  hath  taken  this  very  ses- 
sion, in  these  words  :  'I  (A.  B.)  do  utterly 
'  testify  and  declare  in  my  conscience,  1  hat 
'  the  king's  highness  is  the  sDpreme  sovereign 
'  governor  of  this  realm  in  all  causes,  &c.  and 
*  to  my  utmost  power  will  assist  and  defend  all 
'jurisdictions,  privileges,  preheininences  and 
'  authorities,  gi^anted  or  belonging  to  the  king's 
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*  highness,  or  united  or  annexed  to  the  imperial 

*  crown  ot*  this  realm,  &c.' 

So  that  your  lordships  need  not  to  borrow 
from  our  protestations  any  exhortations  to  us, 
to  entertain  a  writing  in  assistance  of  the  kin(r's 
•overeign  power,  since  we  stand  obliged  by  the 
most  sacred  bond  of  a  "solemn  oath,  to  assist 
and  defend  the  same,  if  cause  or  occasion  so 
required.  So  that  tlie  only  question  between 
your  lordships  and  us,  is,  wlieiher  this  clanse 
should  be  added  to  our  petition,  and  received 
iruo  it  ns  part  thcivof?  Which  to  do,  yourlonl- 
ships  reasons  have  not  persuaded  us,  because 
so  to  admit  it,  u ere  to  overthrow  the  fabric 
and  substance  of  our  Petition  of  Uight,  and  to 
anniliilate  the  right  pretended  by  us,  and  !!)c 
Peiiliou  itself  in  effect :  For  these  words  being 
added  to  our  Petition,  \iz.  '  We  humbly  present 

*  til  is  Petition,  &c.   with  due  regard,  to  leave 

*  entile  your  sovereign  power,  &c.'  do  include 
manifestly  an  exception  to  our  Petition;  and 
an  exception  being  of  the  nature  of  the  thing 
whereunto  it  is  an  exception,  ♦  exceptio  est  de 

*  reguin,'  must  of  necessity  destroy  the  rule  or 
petition,  so  far  as  to  the  case  excepted;  *  Ex- 

*  ceptio  lirmat  regulam  in  casibus  non  exceptis, 

*  in  casihus  exceptis  de^truit  regulam/  Then 
this  construction  foUoweth  upon  our  Petition 
thus  enlarged,  that  after  we  have  petitioned, 
that  no  freeman  should  be  compelled  by  impri- 
sonment to  lend  or  contribute  money  to  his 
luajcsty  without  his  assent  in  parliament,  nor 
receive,  against  his  will.  Soldiers  into  his  house, 
or  undergo  a  commission  of  Martial  Law  for 
hfe  or  member  in  time  of  peace ;  we  should 
add,  Except  his  majesty  be  pleased  to  require 
our  moneys,  and  imprison  us  for  not  lending, 
and  send  soldiers  into  our  houses,  and  execute 
us  by  martial  law,  in  time  of  peace,  by  virtue 
of  his  sovereign  power :  which  construction,  as 
it  followeth  necessarily  upon  this  enlargement, 
so  it  concludeth  iigainst  our  right  in  the  pre- 
misses, and  utterly  frustrateih  all  our  Petition ; 
neither  may  it  seem  strange,  if  this  clause  addi- 
tional (which  of  itself  is  in  quality  of  a  propo- 
sition we^confess)  being  added  to  our  Petition 
(which  also  is  true)  should  overthrow  the  very 
frame  and  fabric  of  it,  seeing  the  logicians 
take  knowledge  of  such  a  fallacy,  called  by 
them, '  Fallucia  4  bene  divisis  ad  mala  con- 
^juncta.'  Horace  the  poet  giveth  an  instance 
to  this  purpose,  in  a  pa.nter,  who  \«hen  he  had 
painteci  the  head  of  a  man  according  to  art, 
would  then  join  to  it  the  neck  of  a  burse,  and 
so  raarr  tlie  one  and  the  other  ;  whereas  each 
by  itself  might  have  been  a  piece  of  right  good 
workmanship.      , 

The  second  branch  of  my  I^rd-Keeper's 
rational  part  was  enforced  out  of  the  last  words 
pf  this  Addition,  by  which  his  lordship  said, 
that  they  did  not  leave  intire  all  sovereign- 
power,  but  that  wherewith  his  majesty  is  trusted, 
for  the  protection,  safety,  and  happiness  of  the 
people  ;  as  if  his  lordship '  would  infer,  that 
sovereign  power  wherewith,  &c.  in  this  place  to 
he  tcrmivum  diminttentem,  Sk  term  of  ditftinution 
or  qnaiiiication,  and  in  thsit<;ansideration  might 


induce  us  to  accepts  it.  Bat  under  his  lord' 
-ship's  correction,  we  caiinot  so  interpret  it  : 
for  first  we  are  assured,  that  th^re  is  no  sore«' 
reign  power  wherewith  hia  majesty  b  trusted,, 
either  by  God,  or  man,  but  only  that  which  i» 
for  tlie  protection,  safety,  and  happiness  of  bit 
people ;  and  therefore,  that  limitation  can  maks 
no  impression  upon  us:  bat  ive  conceive  it 
rather  in  this  place  to  have  the  force  termini 
adtiugentis,  to  be  a  term  of  important  advanta^o 
against  our  Petition,  a  term  of  restriction,  and 
that  wheresoever  his  majesty's  sovereign  power 
should  be  exercised  upon  us  in  all  or  any  tbo 
particulars  mentioned  in  the  Petition,  we 
should,  without  further  enquiry,  submit  there- 
unto, as  assuming  and  taking  it  proconcesso,  ii 
■conduced  to  our  safety  and  happiness,  6cc. 
Since  therefore,  (as  the  Petition  is  now  cou- 
ceh'ed)  it  carrieth  the  form  and  face  of  a  pic- 
ture, which  representeth  tq  the  life  the  pressnre* 
and  grievances  of  the  people,  with  the  easy 
remedies  ;  and  therefore  we  hope  that  his  ma* 
jesty,  casting  upon  it  a  Kr&cious  eye,  will  coia- 
passionate  his  poor  loyal  subjects,  and  afford  x 
comfortable  answer. 

I  do  humbly  praise  your  lordships  not  to  raarr 
or  blemish  the  grace  and  face  of  this  picture, 
with  this  unnecessary  au'dition ;  and  unneces- 
sary I  prove  it  to  be,  according  to  that  rule, 

*  Expressio  ejus  quod  tacite  inest  niliil  ope- 

*  ratur.'  A  ndf  sovereign  power,  in  cases  whera 
it  hath  place,  and  ought  to  be  used,  is  aJwav* 
necessarily  understood,  and  though  not  ex- 
pressed, yet  supplied  by  reasonable  intendment, 
or  by  the  opinion  of  all  learned  men. 

And  therefore  it  neither  is  nor  can  be  by  ui 
expressly  included,  especially  in  this  Petition, 
where  the  Addition  thereof  would  make  such  a 
confusion  of  the  whole  sense  and  substance. 

The  King*s  Sovereign  Power  and  Prerogative 
is  always  able  to  save  itself;  and  if  it  were  not, 
we  must,  without  this  Addition,  save  it  to  our 
utmost  powers,  if  we  will  save  our  oath,  and 
save  ourselves.  The  true  state  of  the  cause 
thus  standing  between  your  lordships  and  os, 
the  house  of  commons  doth  not  a  little  mam-l 
upon  what  grounds  your  lordships  ai*e  w  ear- 
nest to  urge  upon  Oiem  this  Addition  to  be  in- 
serted into  their  Petition ;  they  nothing  doubt, 
but  the  same  proceeded  out  of*  a  solicitude  npd 
fear,  wiiich  your  lordships  have,  lest  otherwise 
the  simple  and  absolute  passage  of  this  Petition 
might  be  construed  hereafter  in  prejudice  ot 
his  majesty's  sovereign  power :  and  this  your 
lordship-j  solicitude  and  fear  proce^eth  frnpi 
your  love,  as  the  poet  saith.  '  Res  est  solliciti 
<  plena  timoris  ainor.'  But  I  humbly  pray  v^"^, 
lordships  to  examine  with  us,  the  grounds  ot 
this  your  solicitude  and  fcnr;  which  grounds 
mostneedsbe  laid  either  upon  the  words  of  tno 
Petition,  or  the  intention  of  the  petiiiouers. 

Upon  the  words  there  is  no  possibility  t^  lay. 
them,  for  therein  is  no  mention  madp  of  tn« 
Sovereign  Power;  and  were  the  words  doubtful, 
as  thu*,  We  pray  the  hke  things  be  not  done 
hereaftrr,  under  pretext  of  your  majesty  »  so- 
vereign power ;  yet  in  respect  of  the  f rot««* 
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utions  preceding,  concomitant  and  subsequent 
to  the  Petition,  such  doubtlul  words  ought  rea- 
sooablyto  be  interpreted  only  of  such  sovereign 
potrer  as  wa9  applicable  to  the  cases  wherein  it 
was  exercised  ;  and  of  such  sovereign  power  as 
thnuld  be  justly  practised.  But  there  are  no 
guch  doabti'nl  words,  and  therefore  it  followeth, 
tiiat  your  iordshins  fear  and  solicitude  must  be 
grounded  upon  trie  intention  of  the  petitioners. 
Sow  your  lordships  will  know,  that  the  house 
of  commons  is  not  ignorant,  that  in  a  session 
of  parliament,  though  it  continue  so  many 
wetfks,  as  this  hath  done  days,  yet  there  is  no- 
taing  prius  et  posterius,  but  all  things  are  held 
and  takeu  as  done  at  one  time.  Ifbo,  what  a 
strange  coUection  was  tliis,  that  at  the  same 
time  the  house  of  commons  should  oblige  them- 
s<!ivcs,  by  a  fearful  abjuration,  to  u^<3ist  and 
detend  all  pr'iTileges  and  prerogatives  bcflonging 
t:i  the  king,  and  at  the  same  time  by  a  Petition 
(cautiously  conveyed)  endeavour  or  intend  to 
divert  and  deprive  the  king  of  some  prero- 
gatives belonging  to  his  crown  f  If  therefore 
sue  h  fear  and  solicitude  can  neither  be  grounded 
upon  the  words  of  the  Petition,  nor  intention 
of  the  petitioners,  I  humbly  pray  your  lordships 
to  lay  them  aside.  As  we  do  believe  that  the 
proposition  of  this  Addition  from  your  lordships 
was  not  only  excusable,  but  commendable,  as 
proceeding  from  your  love  ;  so  now  having 
heard  our  reasons^  your  lordships  %vould  rest 
satisfied,  that  our  refusal  to  admit  them  into 
our  Petition,  proceed eth  from  the  conscience  of 
the  integrity  and  uprightocbs  of  our  own  hearts, 
rliat  we  in  all  this  Petition  have  no  such  end  to 
abate  or  diminish  the  king*s  just  prerogative. 
And  so  much  in  reply  to  that  rational  part, 
whereby  my  lord-keeper  laboured  to  persuade^ 
the  entertamment  of  this  Addition.  , 

Tbis  being  done,  it  pleased  tlie  House  of 
Commons  to  instruct  and  furnish  me  with  cer- 
tain ^ieasons,  which  I  shall  use  to  your  lordships, 
Co  procure  your  absolute  conjunction  with  us 
in  presenting  this  Petition ;  which  alheit  I 
cannot  set  fortti  according  to  their  worth,  and 
tlie  instructions  given  me  by  the  house,  yet,  I 
hope,  their  own  weight  %viH  so  press  down  into 
your  lordships  consciences  and  judgments,  that 
without  fiuther  scruple,  you  will  chearfnlly 
vouchsafe  to  accompany  this  Petition  with  your 
right  noble  presence. 

'  A  personis.  The  first  argument  wherewith  I 
was  commanded  to  move  your  lordships,  was 
drawn  from  the  consideration  of  the  persons, 
which  are  petitioners,  the  House  of  Commons  ; 
a  house,  whose  temper,  mildness,  and  modera- 
tion in  this  parliament  hath  been  such,  as  we 
should  be  unthankful  and  injurious  to  Almighty 
God,  if  we  should  not  acknowledge  his  good 
band  upon  us,  upon  our  tongues,  upon  our 
hearts,  procured,  no  doubt,  by  our  late  solemn 
and  public  humiliation  and  pra^rers. 

This  moderation  will  the  better  appear,  if, 
in  the  first  place,  it  may  be  remeinbered,  in 
what  passion  and  dfstemper  many  meo&bers  of 
this  house  arrived  thither,  what  bosoms,  what 
pockets   fall  of  coosplaiats   aiid   lamentable 


grievances  the  most  part  brought  thither,  and 
those  every  day  renewed  by  letters  and  packets 
from  all  parts  and  quartei's  :  you  know  the  old 
proverb,  *  Uhi  dolor  ibi  digitus,  ubi  amor  ibi 

*  oculus :'  it  is  hard  to  keep  our  fingers  from 
often  handling  the  parts  ill  affected;  bnt  yet 
our  moderation  o\*ercmiie  our  passion,  our  dis* 
cretion  overcame  ouralFection. 

This  moderaftion  also  %vill  the  better  appear, 
if  in  the  second  place  it  be  not  forgotten,  hovy 
our  ancestors  and  predecessors  carrit'd  them* 
selves  in  parliaments,  vt  hen  upon  lighter  pro« 
vocations,  less  would  not  serve  their  turns,  but 
new  severe  commissions  to  hear  and  determine 
ot^ences  against  their  liberties,  public  ecclesias- 
tical curses,  or  excommunications  against  the 
authors  or  actors  of  such  violations,  accusa- 
tions, condemnations,  executions,  banishments. 
But  what  have  we  said  all  this  parliament  ?  We 
only  look  forward,  not  backward :  we  desire 
amendment  hereafter,  no  man's  punishment  for 
aught  done  heretofore ;  nothing  written  by  us 
in  blood,  nay,  not  one  word  spoken  against 
any  man's  pei*son  in  displeasure.  The  conclu- 
sion of  our  Petition  i?,  that  we  may  be  better 
intreated  in  time  to  come  :  and  doth  not  this 
moderate  Petition  deserve  your  lordships  chear- 
ful  conjunctfon,  '  ex  congruoet  condigno?*  If 
a  worm  being  trodden  upon  could  speak,  a 
wonn  would  say,  Tread  upon  me  no  more,  I 
pray  you  :  Higher  we  rise  nor,  lower  we  cannot 
descend  ;  and  thus  much  we  think  in  modesty 
may  well  be  spoken  in  our  own  commendation 
thence  to  move  your  lordships  to  \ouchsafe  us 
your  noble  company  in  this  Petition  without 
surcharging  it  with  this  Addition. 

A  tempore.  Our  next  argument  is  drawn  m 
tempore^  from  the  unseasonnbleness  of  the  time. 
The  Wiseman  ssiith,  '  There  is  a  time  for  all 

*  things  under  the  sun ;  Temput  tutim.*  And  if, 
in  the  Wiseman's  judgment,  a  word  spoken  in 
its  due  time  be  precious  as  gold  and  silver, 
then  an  unseasonable  time  detracts  as  much 
from  the  thing  or  word  done  or  spoken :  we 
hold  (under  your  favours)  that  the  time  is  not 
seasonable  now  for  this  Addition.  It  is  true, 
that  of  itself,  sovereign  power  is  a  thing  al- 
ways so  sacred,  that  to  handle  it  otherwise  than 
tenderly,  is  a  kind  of  sacrilege,  and  to  speak  of 
it  otherwise  than  reverently,  is  a  kind  of  blas- 
phemy. But  every  vulgar  capacity  is  not  so 
affected;  the  roost  part  of  men,  nay  almost  all 
men,  judge,  and  esteem  all  things,  not  accord* 
ing  to  their  own  intrinsic  virtue  and  quality, 
but  according  to  their  immediate  effects  and 
operations,  which  the  same  things  have  upoo 
them..  Hence  it  is,  that  Religion  itself  receive 
eth  more  or  less  credit  or  approbation,  as  the 
teachers  or  professors  are  worse  or  better; 
yea,  if  God  himself  send  a  very  wet  harvest  or 
seed-time,  men  are  apt  enough  to  censure  di- 
vine power.  The  sovereign  power  hath  not 
now,  for  the  present,  the  ancient  amiable  as- 
pect, in  respect  of  some  late  sad  influences ; 
but  by  God's  grace  it  wiU  soon  recover. 

To  intermix  with  this  Petition  any  men* 
tion  of  SoTereign  Power,  rebus  sic  $(antibui, 
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when  angry  men  say,  sovereign  power  hatli 
been  abused,  and  die  most  moderate  wish  it 
had  not  been  so  used ;  we  hold  it  not  seasona- 
blCy  under  your  lordships  correction. 

A  loco  Our  next  argument  is  drawn  d  loco : 
we  think  tlie  place  where  your  lordships  would 
have  this  Addition  inserted,  riz.  in  the  Petition, 
no  convenient  or  seasonable  place.  Your  lord- 
ships will  easily  believe,  that  this  Petition  will 
run  through  many  hands,  every  mun  will  be 
desirous  to  see  and  to  read  what  their  knights 
and  burgesses  have  done  in  pRrliament  upon 
their  toniplaints,  what  they  have  brought  home 
for  their  five  Subsidies :  If,  in  perusing  of  this 
Petition,  they  fall  upon  the  mention  of  sove- 
reign power,  they  presently  fall  to  arguing,  and 
reasoning,  and  descanting,  what  sovereign 
power  is,  what  is  the  latitude,  whedce  the  ori- 
pnel,  and  where  the  bounds  ?  with  many  such 
curious  and  captious  questions;  by  which 
course,  sovereign  power  is  little  advanced  or 
advantaged  :  for  I  have  ever  been  of  opinion, 
-that  it  is  then  best  with  sovereign  power,  when 
it  is  had  in  tacit  veneration,  not  when  it  is 
proved  by  public  hearings  or  examinations. 

Our  last  Argument  is  drawn  from  our  duty 
and  loyalty  to  his  majesty,  in  consideration 
whereof,  we  are  fearful  at  this  time  to  take  this 
Addition  into  our  Petition,  lest  we  should  do 
bis  majesty  herein  some  dissenice  :  with  your 
lordships,  we  make  the  great  council  of  the 
kin^  and  kingdom ;  and  though  your  lordships, 
bavmg  the  bsppinett  to  be  near  his  majesty, 
know  other  things  better,  yet  certainly  the 
•tate  and  condition  of  rhe  several  parts  for 
\vhich  we  serve,  their  dispositions  and  inclina- 
lioD^,  their  apprehensions,  their  fears  and  jea- 
Jou:}io<;,  are  heat  known  unto  us.  And  here  I 
-pr.'ty  your  lordsliips  to  give  me  leave  to  use  the 
>  figure  called  Ueticentia,  that  is^  to  insinuate 
and  intimate  more  than  I  mean  to  speak.  Our 
chief  and  principal  end  in  this  pnrUument,  is, 
to  make  up  all  rents  and  breaches  between 
the  king  and  his  subjects,  to  draw  them,  and 
knit  them  together,  frf>m  that  distance,  whereof 
the  world  abroad  takea  too  much  notice,  te 
work  a  perfect  union  and  reconciliation.  How 
•Dproperly  and  unapt  at  this  time  this  Addi- 
tion will  be  in  respect  of  this  end,  we  caimot 
but  foresee,  and  theirtbre  shun  it ;  and  do  re- 
solve, that  it  is  neither  agreeable  to  the  per- 
•ona  of  such  couascllon,  of  whom  we  are,  nor 
answerable  to  that  lote  and  doty  which  we 
owe  to  his  majesty,  to  hazard  an  end  of  such 
unspeakable  cimepqaence,  upon  the  admit- 
tance of  this  Addition  into  our  Petition,  wber^ 
off  as  we  have  shewed,  the  omission  at  this 
time  caa  by  no  means  harm  the  king's  prero- 
^tive,  the  expression  may  produce  manifold 
woonreniences.  And  therefore,  since  the  ad- 
mitMuioe  of  your  lordships  Addition  into  our 
Petition  is  incoherent  and  incompatible  with 
the  body  of  the  tame ;  since  there  is  no  neces- 
sary use  of  k  for  the  saving  of  the  king's  Pre- 
rogative; since  the  moderation  of  our  Petition 
4aservetb  yoar  lordships  chearful  conjunction 
^kk  OS ;  met  Oih  Addition  b  anMatonable 


for  the  time,  and  tncrmvenicnt  in  respect  of  tha 
place  where  your  lordships  would  have  it  in- 
serted ;  and  lastly,  may  prove  a  disservice  to 
his  majesty ;  I  conclude  with  a  most  afifed- 
tionate  prayer  to  yonr  lordships,  to  join  with 
tlie  bouse  of  commons,  in  presenting  thii  Peti* 
tion  unto  his  sacred  majesty,  as  it  is,  without 
this  Addition. 

Monday,  HGih  of  Muy,  the  Lord  Keeper  made 
this  Speech  at  a  Conference. 

Gentlemen;  Ye  that  are  knights,  citizens 
and  bui^esses  of  the  house  of  commons,  I  have 
many  times  this.parliament,  by  command  from 
my  lords,  declared  the  great  seal  and  affection 
which  my  lords  have  to  maintain  and  nourish 
the  good  concurrence  and  correspondency 
which  hath  hitherto  continued  between  botli 
houses,  that  there  might  be  a  happy  issue  in 
this  great  business,  for  the  common  good  of 
the  king  and  kingdom.  Now  that  which  I' 
have  to  say  this  day  from  my  lords,  is,  to  let 
you  know,  this  £siir  proceeding  is  not  a  profes- 
sion of  word^  only,  but  really  and  indeed  con- 
cerning the  Petition,  which  hath  been  long  in 
agitation,  as  the  weight  of  the  cause  required. 
Since  the  last  conference,  my  lords  have  takea 
it  into  their  serious  and  instant  consideration^ 
and  at  lengthr  are  fallen  upon  a  resolution^ 
vihich  I  am  to  acquaint  you  with. 

I'he  lords  have  unanimously  agreed  with  ^oa 
in  omnibus,  and  have  voted,  that  they  will  join 
with  you  in  your  Petition,  with  tlie  only  alter- 
ation of  tlie  word  '  means '  to  be  put  instead 
of  the  word  '  pretext ;'  and  for  the  word  *  un- 
'  lawful '  to  be  put  out,  and  in  place  thereof 
to  add  '  not  warrantable  by  the  laws  and  sta* 
'  tutes  of  the  realm.^  Which  two  alterations 
yourselves  consented  unto.  So  that  concern* 
mg  this  business  there  remains  nothing  now, 
but  that  having  the  Petition  in  your  hands,  ye 
will,  if  ye  have  not  already,  vote  it  as  they  have 
done,  and  so  prepare  it  for  his' majesty ;  and 
my  lords  will  uke  order,  that  the  king  be 
moved  for  a  speedy  access,  to  present  the  same 
to  his  majesty. 

And,  after  some  pause,  he  said,  There  rests 
one  thing  which  my  lords  have  commanded  me 
to  add,  That  in  regard  this  Petition  touchetli 
upon  certain  charges  raised  by  the  lords  lieute- 
nants, and  other  persons,  many  times  for  good 
use,  for  the  service  and  safety  of  the  kingdom  ; 
that  ye  take  it  into  your  care  and  considera- 
tion, and  to  provide  a  law  for  assessing  of  such 
charges,  as  the  occasion  of  the  time  shaU  re- 
quire. 

The  Lords  and  Commoiu  being  thus  happily 
accorded,  the  Petition,  with  the  aforesaid 
Amendments,  was  rend  in  the  house  two  seve- 
ral times  together :  then  it  was  voted  upon  the 
question,  and  that  it  should  be  ingronsed,  and 
read  the  third  time,  and  the  house  to  sit  in  the 
alurnoon  till  it  was  in^rossed,  and  read,  and 
ordered  to  be  presented  to  tlie  king ;  to  which 
there  was  not  a  negative  vote. 

Wednesday,  98  May,  the  Lords  and  Cw»- 
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mons  had  a  Conference  about  the  manner  of 
lirlivery  of  the  Petition  ;  and  sir  Ed.  Coke  re- 
ported, that  their  lordships  were  afrrecd.  That 
no  addition  or  preface  be  used  to  the  king,  but 
that  the  Petition  be  preferred  to  hi«  majesty 
bv  conunnnd  of  the  lords  and  commons ;  and 
bis  majeaty  be  desired,  that  to  content  his  peo- 
ple, he  would  be  pleased  to  give  bis  gracious 
A:t5wer  in  full  parliauieiit. 

Monday,  2d  June,  the  King  came  to  the 
Parliament,  and  spake  thus  in  brief  to  both 
Houses : 

Gentlemen ;  I  am  come  hither  to  perform 
m/  daU ;  I  think  no  man  can  think  it  long, 
since  I  have  n6t  taken  so  many  days  in  an- 
swering the  Petition,  as  you  spent  weeks  in 
fniming  it :  and  I  ani  come  hither  to  shew  you, 
U];it  as  well  in  formal  things  as  in  essential,  I 
dc-sire  to  give  you  as  much  content  as  in  me 
lies. 

After  tbfSy  the  Lord  Keeper  spake  as  fol- 
loveth : 

My  lords,  and  you  the  knights,  citizens,  and 
borgesses  of  the  house  of  commons,  his  majesty 
bath  comiaanded  me  to  say  unto  you,  that  he 
ukcs  it  in  good  part,  that  in  consideration  of 
settling  your  own  Liberties,  you  have  generally 
prafessed  io  both  houses,  that  you  have  no  in- 
tention to  lesseD  or  diminish  his  majesty's  pre- 
^>gative;  wherein  as  you  have  cleared  your 
cfvrQ  intentions,  so  now  his  miyesty  comes  to 
clear  his,  and  to  subscribe  a  firm  league  with 
bis  people,  which  is  ever  likely  to  be  most  con- 
stant and  perpetual,  when  the  conditions  are 
equal,  and  known  to  be  so  :  these  cannot  be 
in  a  more  happy  estate,  than  when  your  Liber- 
ties shall  be  an  ornament  and  a  strength  to  his 
majesty's  Prerogative,  and  his  Prerogative  a  de- 
fence of  your  Liberties ;  in  this  his  majesty 
doubts  not,  but  both  he  and  you  shall  take  a 
matual  comfort  hereafter ;  and,  for  his'  part, 
be  is  resolved  to  give  an  example,  in  the  using 
of  his  power  for  the  preservation  of  your  Li- 
berties, that  hereafter  ye  shall  have  no  cause 
tocorapUin.  This  is  the  sum  of  that  which  I 
am  to  say  to  you  from  his  majesty  :  and  that 
which  farther  remains,  is,  that  you  here  read 
TOUT  own  Petition,  and  his  majesty's  gracious 
Answer, 

The  PETiTroM  op  Rioht. 

The  Petition  eihibtttd  to  his  mi^esty  by  the 
lords  spiritual  and  temporal,  and  commons 
in  this  present  parliament  asfembled,  con*. 
Teming  divers  Kights  and  Liberties  of  the 
Subjects. 

To  the  King's  most  exeellent  majesty. 

T.  '*  Humbly  shew  onto  our  sovereign  lord 
the  king,  the  lords  spiritual  and  temporal,  and 
coain||ons  io  parliament  assembled,  that  where- 
^  it  is  declared  and  enacted  by  a  statute  made 
m  tl>e  time  of  the  reign  of  king  Edward  1,  com- 
monlj  called,  <  statutum  de  tallagio  non  cun- 
*  cedendo*/  that  no  talhge  or  aid  shall  be  laid 
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or  levied,  by  the  king  or  his  heirs,  in  this  realm, 
without  tlie  good  will  and  asi^ent  of  the  arch* 
bishops,  bishops^  earls,  barons,  knights,  bur- 
gesses, and  othtr  the  freemen  of  the  common-* 
aity  of  this  realm :  and  by  authority  of  parlia- 
ment boldeu  in  the  95th  year  of  the  rei«;n 
of  king  Edwafd  3  *,  it  is  declared  and  enacted. 
That  from  thenceforth  no  person  shall  be  com- 
pelled to  make  any  Loans  to'the  king  against 
bis  will,  because  such  Loans  were  against  rea- 
son, and  the  frunciiise  of  the  land;  and  by 
other  flaws  of  this  realm  it  is  provided,  that 
none  should  be  charged  by  any  charge  or  im- 
position, called  a  Benefolence,  nor  by  such  like 
charge;  by  which  the  statutes  before-men<* 
tinned,  and  other  the  good  la\^s  and  statutes 
of  this  realm,  your  subjects  have  inherited  thif 
freedom,  that  they  should  not  be  compelled  to 
contribute  to  any  tax,  tallage,  aid,  or  other  like 
charge,  not  set  by  common  consent  in  parlia- 
ment. 

II.  "  Yet  nevertheless,  of  late,  dirers  Com- 
missions, directed  to  sundry  commissioners  in 
several  counties,  with  instructions,  have  issued  ; 
by  means  whereof  your  people  have  been  in 
divers  places  assembled,  and  required  to  lend 
certain  suras  of  money  unto  your  maje.«)ty,  and 
many  of  them,  upon  their  refusal  so  to  do,  have 
had  an  oath  administered  unto  them,  not  war- 
rantable by  the  laws  or  statutes  of  this  realm, 
and  have  been  constrained  to  become  bound  to 
make  appearance,  and  give  attendance  before 
your  privy-council,  and  in  other  places;  and 
others  of  them  have  been  therefure  imprisoned, 
confined,  aiid  sundry  otlier  ways  molested  and 
disquieted.  And  divers  other  charges  have 
have  been  laid  and  levied  upon  your  people  in 
several  counties,  by  lords  lieutenants,  deputy 
lieutenants,  commissioners  for  musters,  justices 
of  peace,  and  others,  by  command  and  direc- 
tion from  your  majesty,  or  your  privy-council, 
against  the  laws  and  free  customs  of  this  realm. 

IIL  **  And  whereas  also  by  the  statute  call- 
ed t,'*Tlie  Great  Charter  of  the  Liberties  of 
^  England,'  it  is  declared  and  enacted,  That 
no  Freeman  may  be  taken  or  imprisoned  or  be 
disseised  of  his  freehold  or  liberties,  or  his  f^ee 
customs,  or  be  outlawed  or  exiled,  or  in  any 
manner  destroyed,  but  by  the  lawful  judgment 
of  his  peers,  or  by  the  law  of  the  land. 

IV.  "  And  in  the  28ih  year  of  the  reign  of 
king  Edward  3  §,  it  «vas  declared  and  enacted* 
by  authority  of  parliament.  That  no  man,  of 
what  estate  or  condition  he  be,  should  be  put 
out  of  his  land  or  tenements,  nor  taken,  nor  im* 
prisoned,  nor  disherited,  nor  put  to  death,  with- 
out being  brought  to  answer  by  due  process  of 
law. 

V.  "  Nevertheless,  against  the  tenor  of  the 
said  statutes  ||,  and  other  the  good  laws  and 
statutes  of  your  realm,  to  that  end  provided, 

•  25  Edw.  3,  Rot.  Pari. 
t  1  Edw.  3,  6. 11  R.  2,  9.  1  R.  3,  «. 
i  0  Hen.  3,  29.  f  28  Edw.  3,  3. 
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^ren  of  yoQT  subjects  have  of  late  been  im- 
prisoned, without  auy  cause  shewed ;  and  when 
}or  their  deliverance  tliey  were  brought  before 
your  justices,  by  your  majesty's  Writs  of  Ha- 
beas Corpus,  there  to  undergo  and  receive  as 
the  court  should  order,  and  their  keepers  com- 
manded to  certify  the  causes  of  their  detainer ; 
no  cause  was  certified,  but  that  they  were  de- 
'  tuined  by  your  majesty's  special  command,  sig- 
iiiti^d  by  the  'lords  of  your  privy-council,  aud 
yet  \vere  returned  back  to  seversd  prisons,  with- 
out being  charged  with  any  thing  to  which  they 
might  make  answer  according  to  the  law. 

VI.  '<  And  whereas  of  late,  great  companies 
of  Soldiers  and  Mariners  have  been  dispersed 
into  divers  counties  of  the  realm,  fmd  the  in- 
habitants, against  their  wills,  have  been  com- 
pelled to  receive  them  into  their  houses,  and 
there  to  suffer  them  to  sojourn  against  tlie  laws 
and  customs  of  this  realm,  ana  to  the  great 
grievance  and  vexation  of  the  people. 

VII.  *^  And  whereas,  also,  by  authority  of 
parliament,  in  the  25th  year  of  tlie  reign  of  king 
£dvv.  3,  it  is  declared  and  enacted,  That  no 
man  shall  be  forejudged,  of  life  or  limb  against 
the  form  of  the  Great  Charier  and  other  the 
laws  and  statutes  of  tliis  realm :  and  by  the  said 
Great  Charter,  and  other  the  laws  and  statutes 
of  this  your  realm,  no  man  ought  to  be  adjudg- 
ed to  death,  but  by  the  laws  established  in  this 
your  reahu,  either  by  the  customs  of  the  same 
realm,  or  by  acts  of  parliament :  and,  whereas 
no  offender  pf  what  kind  soever  is  exempted 
from  the  proceedings  .to  be  used,  and  punish- 
ments to  be  inflicted  oy  the  laws  .\nd  statutes 
of  this  your  realm :  nevertheless,  of  late,  divers 
commissions,  under  your  majebty's  great  seal, 
have  issued  forth,  by  wliicb,  certain  persons 
have  been  assigned  and  appointed  commis- 
sioners with  power  and  authority  to  proceed, 
within  the  land,  according  to  the  justice  of 
martial  law,  against  such  soldiers  and  mariners, 
or  other  dissolute  persons  joining  with  them, 
OS  should  commit  any  murder,  robbery,  felony, 
mutiny,  or  other  outrage  or  misdemeanor  what- 
soever;  and  by  such  summary  course  and  orders 
as  is  agreeable  to  martial  law,  and  is  used  in 
axmies  in  time  of  war,  to  proceed  to  the  atrial 
and  condemnation  of  such  offenders,  and  them 
to  cause  to  be  executed  and  put  to  death,  ac- 
cording to  the  martial  law. 

•  VUI.  "  By  pretext  whereof  some  of  your  ma- 
jesty's subjects  hate  been,  by  some  ot  the  said 
commissioners,  put  to  death ;  when  and  where, 
if  by  the  laws  and  statutes,  of  the  land  they  had 
deserved  death,  by  the  same  laws  and  statutes 
sdso  they  might  and  by  no  other  ought  to  have 
been  adjudged  and  executed. 

IX.  ''  And,  also,  sundry  grievous  offenders 
■by  colour  thereof,  claiming  an  exemption,  have 
escaped  the  punishment  due  to  them  by  the 
laws  and  statutes  of  this  your  realm,  by  reason 
that  divers  of  your  officers  and  ministers  of 
justice  have  unjustly  refused,  or  forbom  to  pro-' 
ceed  against  such  offenders,  according  to  the 
same  laws  and  statutes,  upon  pretence  that  the 
^d' offenders  were  punishable  only  by  martial 


law,  and  by  authority  of  such  commissions,  as 
aforesaid;  which  commissions,  and  all  others 
of  like  nature,  are  wholly  and  directly  contrary 
to  the  said  laws  and  statutes  of  this  your  realm. 

X.  "  They  do  therefore  humbly  pray  your 
most  excellent  majesty ,**  1.  That  no  roau  here* 
after  be  compelled  to  make  or  yield  any  gift,  loan, 
benevolence,  tax,  or  such  like  charge,  without 
conunon  consent  by  act  of  parliament ;  2.  and 
that  none  b6  called  to  make  answer,  or  take 
such  oath,  or  to  give  attendance,  or  be  con- 
fined, or  otherwise  molested  or  disquieted  con- 
cerning the  same,  or  for  refusal  thereof:  3.  and 
that  no  freeman  in  any  such  manner  as  is  be- 
fore mentioned,  be  imprisoned  or  detained. 

XI.  "  All  which  ihey  most  humbly  pray  of 
your  most  excellent  majesty,  as  their  rights  and 
liberties,  according  to  the  laws  and  statutes  of 
this  realm  :  and  that  your  majesty  would  albo 
vouchsafe  to  declare,  that  the  awards,  doings, 
and  proceedings,  to  the  prejudice  of  your 
people,  in  any  of  the  premisses,  shall  not  b» 
drawn  hereafter  into  consequence  or  example  : 
and  that  your  majesty  would  be  also  graciously 
pleased,  for  the  tiirther  comfort  and  safety  of 
your  people,  to  declare  your  royal  will  and 
pleasure,  that  in  the  things  aforesaid,  all  your 
officers  and  ministers  shall  serve  you,  acconl- 
ing  to  the  laws  and  statutes  of  this  realm,  as 
they  tender  the  honour  of  your  majesty,  and 
the  prosperity  of  this  kingdom."  [See  Statutes 
at  large,  3,  4  Car.  1.] 

The  King*s  Answer. 

Which  Petition  being-read  the  2d  of  June, 
the  king*s  Answer  was  thus  delivered  by  the 
lui*d  keeper : 

"  The  king  willeth  that  right  be  done  accord- 
ing to  the  laws  and  customs  of  the  realm;  and 
that  the  statutes  be  put  in  due  execution,  that 
his  subjects  may  have  no  cause  to  complain  of 
any  wrong  or  oppressions,  contrary  to  their  just 
Rights  and  Liberties :  to  the  preservation  wliere- 
of,  he  holds  himself  in  conscience  as  well 
obliged,  as  of  his  prerogative." 

On  Tuesday,  June  3,  the  king's  Answer  was 
read  in  the  House  of  Commons,  and  seemed 
not  full  enough,  in  regard  of  so  much  expence 
of  time  and  labour,  as  had  been  employed  in 
contriving  the  Petition. 

June  3.  A  Message  was  brought  from  the 
King  by  the  Speaker, 

"That  liis majesty  having,  upon  the  Petition 
exhibited  by  both  houses,  given  an  Answer  dill 
of  justice  and  grace^  for  which  we  aiid  our  pos- 
terity have  just  cause  to  bless  his  majesty,  it  is 
now  time  to  grow  to  a  conclusion  of  the  ses- 
sion ;  and  therefore  his  majesty  thinks  fit  to  let 
you  know,  that  as  he  doth  resolve  to  abide  by 
that  Answer,  without  further  change  or  altera- 
tion, so  he  wilt  royally  and  really  perform  unto 
you  what  he  hath  thereby  promised:  and  fiir* 
ther,  that  he  resolves  to  end  this  session  upon 
Wednesday  the  11th  of  this  mont  h.  And  there- 
fore wisheth,  that  the  house  will  seriously  sxt* 
t         '  - ■ 

?  35  Edw.  t,  (J, 
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tend  those  businessev  Tbich  may  best  bring  the 
session  to  a  happy  j  ^aclusion,  without  enter- 
taiuiiig  uew.maUers ;  and  so  husband  the  time, 
ti.at  his  roojesty  may  with  the  inore  comfort 
bring  OS  speedily  together  again :  at  which 
time,  if  there  be  any  further  grievances  not 
coittaioed,  or  expressed  in  the  Petition,  they 
may  be  more  maturely  considered  than  the 
time  will  now  permit/' 

Another  Message  was  brought  from  his  Ma- 
jesty by  the  Speaker,  Thursday  5th  of  June. 

**  His  majesty  wished  them  to  remember  the 
Message  he  last  sent  them,  by  which  lie  set  a 
day  for  tlie  end  of  this  session,  and  he  com- 
manded  the  Speaker  to  let  them  know,  that  he 
will  certainly  hold  that  day  prefixed  without  al- 
tt ration  ;  and  because  that  cannot  be,  if  the 
house  entertain  more  business  of  length,  he  re- 
<]uires  them,  that  they  enter  not  into,  or  pro- 
ceed with  any  new  business,  which  may  spend 
greater  time,  or  which  may  lay  any  scandal  or 
:i^persioQ  upon  tlie  state-government  or  minis- 
tt-rs  thereof." 

Sir  Robert  Philips,  upon  this  occasion,  ex- 
pressed himself  thus:  I  perceive,  that  towards 
(iod,  and  towards  man,  there  is  little  hope, 
afier  our  humble  and  careful  endeavours, 
$t  c^ing  our  sins  are  many  and  so  great :  I  con- 
sider my  own  infirmities,  and  if  ever  my  pa&- 
fcioris  were  wrought  upon,  that  now  this-nies- 
s-'t^e  stirs  roe  up  especially ;  when  I  remember 
\^ith  what  moderation  wc  have  proceeded,  I 
cannot  but  wonder  to  see  the  miserable  straight 
we  are  now  in  :  what  have  we  not  done,  to 
],^\  e  merited  ?  Former  times  have  given  wounds 
enough  to  the  people's  liberty,  we  came  hither 
iiiil  of  wounds,  and  we  have  cured  what  we 
«:<)ij)d;  and  what  is  the  return  of  all  but  misery 
ami  desolation  ?  What  did  we  aim  at,  but  to 
hive  served^  liis  majesty,  and  to  have  done  that 
uhich  would  have  made  liim  great  and  glori- 
ous ?  If  this  be  a  fault,  then  we  are  all  crimi- 
nous. What  shaU  we  do,  since  our  humble 
purposes  are  thus  prevented,  which  were  not  to 
have  laid  any  aspersion  on  the  government, 
since  it  tended  to  no  other  end,  but  to  give  his 
ni.iie:>cy  true  information  of  his  and  our  dan- 
ger? And  to  this  wc  are  enforced  out  of  a  ne- 
cvssity  of  duty  to  the  king,  our  country,  and  to 
p><>terity  ;  but  we  being  stopped,  and  stopped 
ill  buch  manner,  as  we  ape  enjoined,  so  we  must 
2)ow  leave  to  be  a  council.  I  hear  tRis  with 
that  grief,  a-s  the  saddest  message  of  the  great* 
c>t  l«)9s  in  the  world.  But  let  us  still  be  wise, 
he  homble;  let  us  make  a  fair  declaration  to 
the  king. 

Sir  John  Elliot,  Our  sins  are  so  exceeding 
|Teat,  that  unless  we  speedily  return  to  Goti, 
God  will  retuove  himself  further  from  us : 
ye  know  ^ith  what  affection  and  integrity 
we  have  proceeded  hitherto,  to  have  gained  his 
majesty's  heart,  and  out  of  a  necessity  of  our 
duty,  were  brought  to  that  course  we  were  in : 
I  doubt,  a  misrepresentation  to  hi^  majesty 
hath,  drawn  this  mark  of  his  displeasure  upon 
u& :  I  observe  in  the  Message,  amongst  other 
lad  particular!;  it  is  conceived,  that  we  were 
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about  to  lay  some  aspersions  on  the  govern- 
ment ;  give  me  leave  to  protest,  that  so  clear 
were  our  intention!?,  ihut  we  desire  only  to  vin- 
dicate those  dishonours  to  (mr  king  and  coun- 
I  try,  &c.  It  is  said  also,  as  if  we  cast  some  as- 
I  perbions  on  his  majesty's  niiuisiers  ;  I  am  coi>- 
iident  no  minister,  how  dear  soever,  can — 

Here  the  Speaker  started  up  from  the  seat 
of  the  chair,  apprehending  sir  John  £ll:ot  in- 
tended to  f;ill  upon  the  Duke,  and  some  of  the 
ministers  of  state;  and  said,  There  is  a  com- 
mand Inid  upon  me,  tiiat  I  must  command  you 
not  to  proceed, — Whereupon  sir  John  Elliot 
sate  down. 

Sir  Duilki/  J^'g^s.  I  am  as  much  grieved 
as  ever.  Must  we  not  proceed  ?  Let  us  sit  in 
silencf,  we  are  mibenible,  we  know  not  what 
to  do. 

Hereupon  there  was  a  silence  in  the  house 
for  awhile,  which  was  broken  by  sir  Nathaniel 
Rich,  in  these  words  : 

Sir  Nathaniel  Rich.  "We  must  now  speak 
or  for  ever  hold  our  peace ;  for  us  to  be  Silent 
when  king  and  kingdom  are  in  this  calamity, 
is  not  fit.  The  question  is,  Wliether  we  shall 
secure  ourselves  by  silence,  yea  or  no?  I  know 
it  is  more  for  our  own  security,  but  it  is  not  for 
the  security  of  those  for  whom  we  serve ;  leC 
us  think  on  them :  some  instruments  desire  a 
change,  we  fear  his  majesty's  safety,  and  the 
safety  of  the  kingdom,  1  do  not  say  we  now  see 
it;  and  shall  we  now  sit  still  and  do  nothing, 
and  so  be  scattered  ?  Let  us  go  together  to 
the  lords,  and  shew  our  dangers,  that  we  may 
then  go  to  ilic  king  together. 

Others  said,  that  the  Speech  lately  spoken 
by  sir  John  Elliot  had  given  offence  (as  they 
feared)  to  his  mrfjesiy. 

Whereupon  the  House  declared,  'That  every 
'  member  of  the  house  is  free  from  any  undu- 

*  tiful  Speech,  from  the  beginning  of  Uie  parlia- 

*  ment  to  that  day  ;'  and  ordered,  **That  the 

*  house  be  turned  into  a  Committee  to  contfider 
'  what  is  fit  to  be  done  for  the  safety  of  the 
'  kingdom  ;  and  that  no  man  go  out  upon  pain 

*  of  going  to  the  Tower.'  But  before  the 
Speaker  left  the  chair,  lie  desired  leave  to  go 
forth ;  and  the  house  ordered  that  he  may  eo 
forth,  if  he  please.  And  the  house  was  here* 
upon  turned  into  a  Grand  Committee:  Mr. 
Whitby  in  the  chair. 

Mr,' Wanderford.  I  am  full  of  grief  as  other?, 
let  us  recollect  our  English  hearts,  and  not  sit 
still,  but  do  our  duties :  two  ways  are  pro- 
pounded, to  go  to  the  lords,  or  to  the  king ;  I 
think  it  is  fit  we  go  to  the  king,  for  this  doth 
concern  ou^  Liberties,  and  let  us  not  fear  to 
make  a  Hcmonstrnnce  of  our  Rights ;  we  are 
his  counsellors.  There  are  some  men  which 
call  evil  good,  and  good  evil,  and  bitter  s%veet; 
justice  is  now  called  popularity  and  faction. 

Sir  Edward  Coke,  We  hav'e  deak  with  that 
duty  and  moderation  that  never  was  the  like, 
rebus  sic  stantibus,  after  such  a  violation  of  the 
Liberties  of  the  Subject:  let  us  lake  this  to 
heart.    In  30  Ed.  3,  were  they  then  in  doul.t 
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in  parliament  to  name  men  that  misled  the 
king?  They  accused  John  de  Gaunt,  the  kind's 
son,  and  lord  Latimer,  aitd  lord  Nevil,  for  mis- 
advising the  king,  and  thej  went  to  the  Tower 
for  it ;  now  when  there  is  sucli  a  downfal  of  the 
state,  hhuli  we  hold  our  tongues  ?  How  shall 
we  answer  our  duties  to  God  and  men  ?  7  H.  4, 
Pari.  Rot.  n.  31,  &  32,  11  H.  4,  n.  13,  there 
the  Council  are  complained  of,  and  are  remov- 
ed from  the  king;  tliey  mewed  up  the  king,  and 
dis&aaded  him  from  the  common  good;  and 
why  are  we  now  retired  from  that  way  we  were 
in  }  Why  may  we  not  name  those  that  are  the 
cause  of  all  our  evils?  In  4  H.  3,  &  S7  £.  3» 
&  IS  R.  4,  the  parliament  moderated  the  king's 
prerogative;  and  nothing  grows  to  abuse,  but 
thi*»  house  hath  power  to  treat  of  it.  What 
shall  we  do?  Let  us  palliate  no  longer;  if  we 
do,  God  will  not  prosper  us.  I  think  the  duke 
of  Buckingham  is  the  cause  of  all  our  miseries ; 
bnd  tilt  the  king  be  informed  thereof,  we  shall 
never  go  out  with  honour,  or  sit  with  honour 
here :  that  man  is  the  grievance  of  grievances : 
let  us  set  down  the  causes  of  all  our  disasters, 
and  all  will  reflect  upon  him.  As  for  going  to 
the  lords,  that  is  not  via  regia  ;  our  liberties  are 
now  impeached,  we  are  concerned ;  it  is  not 
via  regia,  the  lords  are  not  participant  with  our 
liberties. 

/Mr.  Selden  advised,  That  a  J)eclaration  be 
drawn  under  four  heads :  1.  To  express  the 
It'Use'b  dutiful  carriage  towards  his  majesty.  2. 
To  tcndrr  their  Liberties  tltac  are  violated.  3. 
To  preseUi  w  hat  the  purpose  of  the  house  was 
to  have  dealt' in.  4.  That  that  great  person, 
viz.  the  Ddke,  fearing  himecif  to  he  questioned, 
did  ii>terp'>sc  and  cause  this  distraction.  All 
this  ti^ne,  (said  he)  we  have  cast  a  mantle  on 
wh'\t  was  done  last  parliament;  but  now  being 
•driven  aenin  to  look  oti  that  man,  let  us  pro- 
ceed, wiih  that  which  was  then  well  begun,  and 
*  let  the  chur^e  he  renewed  that  was  last  parlia- 
ment ag'tunst  him,  to  %\hich  he  made  an  answer, 
but  the  particulars  were  sufhcient,  t))at  we 
might  demand  judgment  on  that  answer  only. 

In  conclusion,  the  house  agreed  upon  several 
Hefids  fbr  a  Remonstrance.  But  the  Speaker, 
who  after  he  had  leave  to  go  forth,  went  pri- 
vately to  the  Kin^,  brought  this  Messace : 

"  That  his  majesty,  commands  for  the  pre- 
sent they  adjourn  the  house  tilt  to-morrow 
fnorningy  and  that  all  committees  cease  in  the 
mean  time.*' — And  the  house  was  accordingly 
adjourned. 

At  the  same  time  the  king  sent  for  the  Lord- 
Keeper  to  attend  him  presently ;  the  house  of 
lords  was  adjourned  ad  libiium*  The  Lord- 
Keeper  being  returned,  and  the  house  resumed, 
his  lordship  sicniiied  his  majesty's  desire,  that 
the  house  and  all  oommittets  he  acyoomed  till 
to-morrow  morning. 

Friday,  6tb  of  June,  Mr.  Speaker  brought 
another  M^ufi^e  from  the  King,  and  said  : — 
In  my  service  to  this  house  I  have  had  many 
undeserved  favours  from  you,  which  I  shall 
ever  with  all  humbleness   acknowledge,  but 


none  can  be  greater  than  that  testimony  of 
your  confidence  yesterday  shewed  unto  me, 
whereby  I  hope  I  have  done  nothing,  or  made 
any  representation  to  his  majesty,  but  what  is 
for  the  honour  and  service  of  this  noose ;  and  I 
will  have  my  tongue  cleave  to  my  mouth,  be- 
fore I  will  speak  to  the  disadvantage  of  any 
member  thereof :  I  have  now  a  Message  to  de- 
hver  unto  you ; 

"  Whereas  his  majesty  understanding,  that 
yon  did  conceive  his  last  Message  to  restraiii 
you  in  your  just  privileges,  these  are  to  declare 
his  intentions,  Tnat  he  had  no  meaning  of  baiv- 
ring  you  from  what  hath  been  ^our  right,  but 
only  to  avoid  all  scandals  on  his  cotmcil  and 
actions  past,  and  that  his  ministers  might  not 
be,  nor  himself,  under  their  names,  taxed  for 
their  counsel  unto  his  majesty,  and  that  no  such 
particulars  should  be  taleu  in  hand,  as  would 
ask  a  longer  time  of  consideration  than  what 
he  hath  already  prefixed,  and  still  resolves  to 
hold  ;  that  so,  for  this  time,  Christendom  might 
take  notice  of  a  sweet  parting  between  him  and 
his  people:  which  if  it  fall  out,  his  majesty  will 
not  be  long  from  another  meeting,  when  such 
grievances,  if  there  be  any,  at  their  leisure  and 
convenience  may  be  considered." 
Mr.  Speaker  proceeded : 

I  will  observe  somewhat  out  of  this  Message; 
ye  may  observe  a  great  inclination  in  his  ma- 
jesty to  meet  in  this  house.  I  wns  bold  yes- 
terday to  take  notice  of  that  liberty  ye  gave- 
me  to  go  to  his  majesty :  I  know  there  are 
none  here  but  did  imagine  whither  I  went, 
and  hut  that  I  knew  you  were  desirous  and 
content  that  I  should  leave  you,  I  would  not 
have  desired  it:  give  me  leave  to  say.  This 
Message  bars  you  not  of  your  right  in  mat- 
ter, nay,  not  in  manner;  but  it  reacheth  to 
his  counsels  past,  and  for  giving  him  counsel 
in  those  things  which  he  commanded. 

The  House  of  Lords  likewise  received  this  Mes- 
sage by  the  Lord-Keeper. 

"  My  Lords,  his  majesty  takes  notice,  to  your 
great  advantage,  of  the  proceedings  of  this 
house  upon  the  hearing  or  his  majesty's  Mes- 
sage yesterday;  he  accounts  it  a  fair  respect, 
that  ye  would  neither  agree  on  any  committee, 
or  send  any  Message  to  his  majesty,  though  it 
were  i§  your  own  .hearts,  but  yield  yourselves 
to  his  majesty's  Message,  and  defer  your  own 
resolutions  till  you  meet  again  at  the  time  ap- 
pointed by  his  majesty.  Yet  his  majesty  takes 
It  in  extreme  good  part  to  hear  what  was  in 
your  heart,  and  especially  that  you  were  so  sen- 
sible of  the  inconvenience  that  might  ensue 
upon  the  breach  of  this  parliament :  which  if  it 
had  happened  or  sliall  hereafter  happen,  his 
maj^ty  assures  himself,  that  he  shall  stand 
clear  before  God  and  men  of  the  occasion.— 
But  his  miyesty  saith.  Ye  had  just  cause  to  be 
sensible  of  the  danger  of  considering  how  the 
state  of  Christendom  now  stands  in  respect  of 
the  multitude  and  strength  of  our  enemies,  and 
weakness  on  our  part.  All  \%hich  his  majesty 
knows  very  exactly,  and  io  i-espect  thereof 
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called  this  parliament ;  the  particulars  bis  ma- 
jest/  bolda  it  needless  to  recite,  especially  to 
TOUT  lorcbhipSy  since  they  are  appareot  to  all 
men :  neither  will  it  be  needful  to  reiterate 
them  to  bis  majesty^  whose  cares  are  moat  at- 
tentive upon  tbein,  and  the  best  remedy  that 
can  be  thought  on  therein,  is,  if  his  subjf^ts  do 
their  parts.  Therefore  his  majesty  gives  you 
heartr  thanks,  and  bid  me  tell  you,  that  notiiini; 
hath  been  more  acceptable  to  him  all  the  time 
of  this  parliament,  tnan  diis  dutiful  tmd  dis- 
creet carriage  of  your  lordships,  which  he  pro- 
fe&»eth  bath  been  a  chief  motive  to  his  majesty, 
to  sitspend  those  intentions  that  were  not  far 
from  a  resolution.*' 

'  Sir  Robert  Philips  assumed  the  debate,  upon 
the  Message  delivered  by  the  Speaker,  and 
said  ;  I  rise  up  with  a  disposition,  somewhat  in 
more  hope  of  comfort  than  yesterday  ;  yet,  in 
regard  of  die  uncertainty  of  counsels,  I  siuill 
not  change  much.  In  the  first  place,  I  must 
be  bold  without  flattering,  a  thing  not  incident 
to  me,  to  tell  you  Mr.  Speaker,  you  have  not 
only  at  all  times  discharged  the  duty  of  a  good 
Speaker,  but  of  ajguod  man  ;  for  which  I  ren- 
der you  many  thanks.— Another  respect  touch- 
ing; bis  majesty's  Answer  to  our  Petition ;  first, 
if  that  answer  fall  out  to  be  short,  I  free  his 
majesty,  and  I  believe  his  resoludon  was  to  ^ive 
that  which  we  all  expected :  but  in  that,  as  in 
others,  we  have  suffered,  by  reason  of  inter- 
posed persons  between  his  majesty  and  us. 
out  this  day  is  by  intervenicnt  accidents  di- 
verted from  that,  but  so,  as  in  dme  we  go  to 
his  majesty ;  therefore  let  us  remove  those  jea- 
lousies in  019  majesty  of  our  proceedings,  that 
by  some  men  overgrown  have  been  misrepre- 
sented. We  have  proceeded  with  temper;  in 
confidence  of  his  majesty's  goodness  to  us,  and 
our  fidelity  to  him ;  aud  if  any  have  construed, 
that  what  we  have  done  hath  been  out  of  fear, 
let  him  know  we  came  hither  freemen,  and  wilt 
ever  resolve  to  endure  the  worst ;  and  they  are 
poor  men  that  make  such  interpretations  of 
parhamen^.  In.  this  way  and  method  we  pro- 
ceeded, and  if  any  thing  fall  out  unhappily,  it 
is  not  king  Charles  that  advised  himself,  but 
king  Charles  misadvised  by  others,  and  misled 
b^  misordered  counsel ;  it  becomes  us  to  con- 
sider what  we  were  doing,  and  now  to  advise 
what  is  fit  to  be  done.  We  were  taking  con- 
sideration of  the  state  ofUie  kingdom,  and  to 
present  to  his  majesty  the  danger  be  and  we 
are  in,  if  since  any  man  hath  been  named  in 
particoiar,  (though  I  love  to  speak  of  my  bet- 
ters with  htunihty)  let  him  thank  himself  *and 
his  counsels,  but  those  necessary  jealousies  give 
us  occasion  to  name  him;  I  assure  myself  we 
shall  proceed  with  temper,  and  give  his  majesty 
satisfaction,  if  we  proceed  in  that  way.  His 
majesty's  message  is  now  explanatory  in  point 
of  our  liberdes,  that  he  intends  not  to  bar  us  of 
our  rightB,  and  that  he  would  not  liave  any  as- 
persion cnst  on  the  counsels  past ;  let  us  pre- 
sent to  his  majesty  shordy  and  faithfully,  and 
dedara  our  intentioni|  that  we  intend  not  to 


lay  any  aspersions  upon  him,  but  out  of  a  ne- 
cessity to  prevent  die  imminent  dupgers  we  are 
surrounded  with,  and  to  present  Ut  him  the  af- 
fairs at  home  and  abroad,  and  to  desire  his  ma<- 
jei»ty,  that  no  interposiii(»n  or  mis-inf  irmation 
of  men  in  fault  may  prevail,  but  to  expect  the 
issue  that  sliuU  be  full  of  duty  and  loyalty. 

The  Commons  sent  a  Message  to  the  Lords, 
that  they  would  join  in  an  humlile  request  to 
the  king,  that  a  clear  and  Siitistuctory  Answer 
be  given  by  hi5  majesty  in  full  parliament  to  the 
Petition  of  liigtit;  whereunto  the  lords  did 
agree. 

June  7,  the  King  came  to  t^ic  Lords  House, 
and  the  house  of  commons  «« ere  sent  for.  Aud 
the  Lord- Keeper  presented  the  humble  Petition 
of  both  houses,  and  said, 

"  May  it  please  your  most  excellent  majesty, 
the  lords  spiritual  and  temporal,  and  commons 
in  parliament  assembled,  taking  into  considera- 
tion (hat  the  good  intelli(;eiice  hett\een  your 
majesty  and  your  people  doih  much  tlepend 
upon  your  majesty's  Answer  unto  tlieir  Pttition 
of  Ri^ht  fonnerly  presented;  with  unanimous 
consent  do  now  become  most  humMp  suitors 
unto  your  majesty,  that  you  would  be  graci- 
ously pleased  to  give  a  clear  and  satisfactory 
Aobwer  thereunto  in  full  parhament.'' 

Whereunto  the  King  replied, 

"  The  Answer  I  have  already  given  you  was 
made  with  so  good  deliberation,  and  approved 
by  the  jud|:nients  of  so  many  wise  men,  that  I 
could  not  have  imagined  but  it  should  have 
given  you  full  satisfaction;  but  to  avoid  all  am- 
biguous interpretations,  and  to  shew  you  that 
there  is  no  doubleness  in  my  meaning,  I  am 
willing  to  please  you  as  well  in  words  as  in  sub- 
stance ;  read  your  Petition,  and  you  shall  have 
an  Answer  thnt  I  am  sure  will  please  you.'* 

The  Petition  was  read,  and  this  Answer  was 
returned  : 

Soit  droit  Jait  come  il  est  desire  par  le  Petition. 

cn. 

"  This  I  am  sure  (said  his  majes^)  is  full,  yet 
no  more  than  I  granted  you  in  my  first  Answer  ; 
for  the  meaning  of  that  was  to  confirm  all  your 
Liberties,  knowing,  according  to  your  own  pro- 
testations, that  you  neither  mean  nor  can  luirt 
my  Prerogative.  And  I  assure  you,  my  maxim 
is,  that  the  people's  Liberties  strengthen  the 
king's  Prerogative,  and  the  king's  Prerogative  is 
to  defend  the  people's  Liberties.  You  see  how 
ready  I  have  shewed  myself  to  satbfy  your  de- 
mands, so  that  I  have  done  my  part ;  where- 
fore, if  this  parliament  have  not  a  happy  con- 
clusion, the  sin  is  yours,  I  am  free  from  it.'' 

Whereupon  the  Commons  returned  to  their 
own  house  with  unspeakable  joy,  and  resolved 
so  to  proceed  as  to  express  their  thankfulness. 

The  King's  Message  to  the  Lower  House  by 
sir  Hnmlrey  May,  10th  of  June  1698. 

His  majesty  is  well  pleased  that  your  Peti- 
tion of  Bughty  and  ins  Answer,  be  not  only  re- 
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corded  in  both  houses  of  parliament,  but  also  in 
•11  the  cuurtb  uO^'cstniiiistcr ;  and  that  his 
pleasure  is,  it  be  put  ia  print  for  his  honour, 
and  the  content  and  the  Siitisfaction  of  his  peo- 
ple, and  that  you  proceed  checrtully  to  settle 
businesses  for  the  good  and  reformation  of  the 
commonwealth. 


June  26.  The  Speaker  being  sent  for  to  the 
Lin^  at  Whitehall,  came  not  into  the  house  till 
about  nine  o'clock.  And  after  prayers,  the  lle- 
luonstrance  concerning  Tunn^igc  and  Poundage 
being  ingroS5>ed,  was  a  readings  in  the  house; 
an'^d  while  it  was  a  reading,  the  king  scrnt  for  the 
Speaker  and  the  whole  house,  and  the  king 
made  a  Speech  as  foUoweth : 

*'  It  may  seem  strange,  that  I  came  ro  sud- 
denly to  end   this  sesbion  ;  before  I   ^irc  my 
assent  to  the  bills.     I   will  tell  you  the  cause, 
though  I  must  avow,  that  I  owe  the  account  of 
my  actions  to  God  alone.     It  is  known  to  every 
one,  that  a  while  ago  the  house  of  commons 
gave  me  a  Uemonst ranee;    how   acceptable, 
every  man    may  judge  ;    and   for   the   merit 
of  it,  I  will  hot  call  that  in  question,  for  I  am 
sure  no  wise  man  c^n  justify  it. — Now,  since  1 
am  truly  inforn^ed  that  a  second  Hciaonstrance 
is  preparing  for  me  to  take  away  the  profit  of 
ray  Tunnage  and  Poundage,  one  of  tlie  cliicf 
maintenances  of  my  crown,  by  alledgint;  I  have 
given  away  my  right  thereto  by  my  Answer  to 
your  Petition : — This  is  so  prejudicial  unto  mc, 
that  I  am  forced  to  end  this  session  some  few 
hours  before  I  meant,  bein*;  not  willing  to  re- 
ceive  any  more  Remonstrances,  to   which   I 
must  give  a  harsh  Answer.     And  since  I  see, 
that  even  tlie  house  of  commons  begins  already 
to  make  false  constructions  of  what  I  granted 
in  yourJ*etition,  lest  it  be  worse  interpreted  in 
the  country,  I  will  now  make  a  Declaration 
concerning  the  true  intent  thereof: — The  pro-, 
fession  of  both  houses  in  the  time  of  hanunering 
this  Petition,  was  no  way  to  trench  upon  my 
Prerogative,  saying,  they  had  neither  intention 
or  power  to  hurt  it.     Therefore  it  must  needs 
be  conceived,  that  I  have  grapted  no  new,  but 
only  confirmed  the  auiient  Liberties   of  my 
Subjects.     Yet  to  shew  the  clearness  of  my  in- 
ientionsy  that  I   neither  repent  nor  mean  to 
recede  'from  any  thine  I  have  promised  you,  I 
do  here  declare  myself,  That  those  ihinj^s  which 
have  been  done,  whereby  many  have  Imd  some 
cause  to  suspect  the  Liberties  of  the  Subjects 
to  be  trenched  upon,  which  indeed  was  the 
first  and  true  ground  of  tlie  Petition,  shall  not 
hereafter  be  drawn  into  example  for  your  pre- 
judice ;  and  from  time  to  time,  in  the  word  of 
a  king,  ye  shall  nut  have  the  like  cause  to  com- 
plain.    But  as  for  Tunnage  and  Poundage,  it  is 
a  thing  I  cannot  want,  and  was  never  intended 
by  you  to  ask,  nor  meant  by  me,  I  am  sure,  to 
grant. — ^To  conclude,  I  command  you  all  that 
are  here  to  take  notice  of  what  I  Inve  spoken 
at  this  time,  to  be  the  true  intent  and  meaning 
of  what  I  granted  you  in  your  Petition  ;  ^but 
especially  you,  my  lords  the  Judges,  for  to  you 
oiUy,  under  me^  belongs  the  interprecation  of 


laws  :  for  none  of  the  bouses  of  parliament, 
either  joint  or  separate,  (what  new  docthno 
soever  may  be  raised)  have  any  power  eith*=T  to 
make  or  declare  a  law  without  my  consent." 

Then  the  Lord  Keeper  said.  It  is  his  ma- 
jesty's pleasure  tiiat  this  session  now  end,  ;ii  -i 
thai  the  parlitunent  be  prorogued  till  the  Zoih 
of  October  next. 


In  the  following  sessions,  vii.  Wedrtesday, 
January  *ilst,  it  was  ordered  that  Mr.  Sei  'to 
and  others  should  see  if  the  Petition  of  R::ht 
and  liis  majesty's  Answer  thereunio  wefrc  un- 
rolled in  the  Parhament  Rolk,  and  the  Cot:rt« 
at  Westminster,  as  his  majesty  sent  th«m  word 
the  last  sesbiou  they  should  be ;  and  also  in 
what  manner  they  were  entered  ;  which  wa^ 
done  accord ing'y,  and  Mr.  Selden  made  report 
to  the  house,  that  his  majesty's  Speech  made 
the  last  day  of  the  session  in  the  .ypper  hon-e  ii 
also  entered  by  his  majesty's  command. — Heic- 
upon  Mr,  Pyni  moved,  that  the  debate  lierr^i' 
should  he  deferred  till  Tuesday  next,  by  reason 
of  the  tewness  of  the  house. 

Sir  Johfi  Elliot,  This  which  is  now  men- 
tioned, concerns  the  honour  of  the  house,  ana 
the  liberty  of  the  kingdom  ;  it  is  true,  it  de- 
serves to  be  deferred  till  there  be  a  full  house, 
but  it  is  good  to  prepare  things.  I  find  it  is  a 
pi  cat  ponii;  I  desire  a  select  Committee  may 
enter  into  cnnsideration  thefecf,  and  also  h«>w 
other  Liberties  of  the  kingdom  be  invitded.  I 
fuid  in  ti»e  country  the  Petition  of  Kijihi  |Tin'td 
indeed,  but  with  an  Answer  that  never  gave 
any  satisfaction  :  I  desire  a  committee  may 
consider  thereof,  and  present  it  to  the  hou<e, 
and  that  the  printer  be  sent  for  to  jjive  saiiv 
faction  to  the  house,  bv  what  warrant  it  was 
printed.     Which  was  ordered. 

Mr.  Selden.  For  this  Petition  of  Right,  it  is 
known  how  lately  it  hath  been  \  iolated  since  cur 
last  meeting ;  the  Liberties  for  life,  person  and 
freehold,  how  tbey  have  been  invaded  ;  and 
have  not  some  been  committed,  contrary  to 
that  ?  Now  we,  knowing  these  invasions,  must 
take  notice  of  it.  For  Liberties,  for  State,  we 
know  of  an  order  made  in  the  Exchequer,  that 
a  sheriff  was  commanded  not  to  execute  a  re- 
plevin, and  men's  goods  are  taken  and  must  not 
be  restored.  Whereas  no  man  ought  to  lev* 
life,  or  limb,  but  by  law ;  bath  not  one  lately 
lost  his  ears  (meaning  Savage)  that  was  cen- 
sured in  the  Star-Charaber  by  an  arbitrary 
sentence  and  judgment  ?  Next,  rhey  will  take 
away  our  arms,  and  then  our  lives.  Let  all  see 
we  are  sensible  of  these  customs  creeping  upon 
us :  let  us  make  a  just  presentation  hereof  to 
his  majesty. 

Norton  the  King's  Printer  was  brought  to  the 
bar,  and  asked  by  what  warrant  the  Additions 
to  the  Petition  were  printed  ?  He  answered, 
that  there  ^as  a  warrant  (as  he  thougl^)  from 
the  king  himself.  And  being  asked  whetlier 
there  were  not  some  copies  printed  without  ad- 
ditions, be  answered,  there  were  some,  but  tbey 
were  suppressed  by  warrant. 
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Sir  John  Elliot  desired  some  clearer  satis- 
faction might  be  made,  and  that  he  might  an- 
swer directly  by  what  warrant,— Whereupon 
he  was  called  iu  again  :  who  said,  he  did  not 
remember  the  particular,  but  sure  he  was  there 
iras  a  ^rarrant.  • 

Mr.  Sdden  reported  finom  the  Committee 
concern  ini;  the  printing  of  the  Petition  of  Right, 
that  there  were  printed  1500  without  any  Ad- 
dition at  all,  which  were  published  in  tl)e  time 
of  the  last  parliament :  but  since   the  parlia- 


ment, other  copies  have  been  printed,  and 
these  sopprcst  and  made  waste  paper;  which 
the  Printer  did,  as  he  said,  by  command  from 
Mr.  Attorney,  which  he  received  from  his  ma- 
jesty. And  the  Printer  further  said,  That  the 
Attorney  was  with  the  Lord  Privy-Seal  at 
Whitehall,  and  there  delivered  unto  the  Printer 
sundry  papers,  with  divers  bands  to  them,  and 
on  the  backside  was  endorsed  Uius,  '  We  will 
<  and  command  you,  that  these  Copies  bo 
*  printed.' 

Which  put  an  end  to  this  Grand  Affair. 


128.  Case  of  Walter  Long,  esq.  Sheriff  of  Wilts,  and  one  of  tlie 
Burgesses  for  Bath,  for  absenting  himself  from  his  Bailiwick 
to  attend  his  duty  in  Parliament:  4  Charles  I.  a.d.  1629. 
[1  Rushworth,  684.     2  Gobb.  Pari.  Hist.  518.J 

Jn  Hilary  Term,  1620,  the  Case  of  Walter 
L)ng,  esq.  one  of  the  imprisoned  Gentlemen, 
caine  to  hearing  in  the  Star-Chamber,  which 
uu!>  us  folio weth  : 


An  Information  was  exhibited  into  the  Star-" 
Chamber,  by  sir  Robert  Heath,  knit;ht,  his  ma- 
je<u\  Aitomey-General,  plaintiff,  against  the 
said  Walter  Long,  defendant,  for  a  great  and 
prcsomptuous  Contempt  against  his  majesty, 
for  breadi  of  duty  and  trust  of  his  office,  and 
tor  roanifest  and  wilful  breach  of  his  oath 
ta^en  as  High  Sheriff  of  the  county  of  Wilts, 
?.nd  not  residing  and  dwelling  in  his-own  per- 
son in  the  said  county,  according  to  the  said 
oath ;  but  being  chosen  one  of  the  citizens  for 
the  city  oFBath,  iu  the  county  of  Somerset,  to 
stTVf  lor  the  said  city  in  the  last  parliament,  by 
cniour  thereof  he  remained  at  London  or  Wcst- 
^  .niter,  dnrin^  the  time  of  that  parliament  by 
the  space  of  three  months  and  above,  in  neg- 
lect of  his  duty,  and  in  manifest  contempt  of 
the  laws  of  this  kingdom :  which  cause  was 
now,  by  his  m«jesty's  said  Attorney-General, 
brought  to  hearing  upon  the  defendant's  own 
confession. 

And  upon  opening  the  Answer,  and  reading 
the  Examination  of  the  said  defendant,  it  ap- 
peared to  this  Court,  *  That  the  sjwd  defend- 

*  ant  Long  was  by  his  now  majesty  made  High 

*  Sheriff  of  the  county  of  Wilts  in  or  about 

*  November,  in  the  third  year  of  his  majesty's 

*  reign,  and  received  his  patent  of  sheriffwick 

*  for  the  said  county  about  ten  days  af^r ;  and 

*  rtiat  he  look  an  oath  before  one  of  the  masters 
'of  the  Chancery,  for  the  due  execution  of  the 

*  said  otfice  q^  Sheriff  of  the  said  county.'  In 
which  oath,  as  appeared  by  the  same  tliere 
read  in  court,  he  did  swear,  That  he  would  in 
ws  own  person  remain  within  his  Bailiffwick 
Mngfill  the  time  of  his  SheriBfwick,  unless  he 
M  the  kinjr's  license  to  the  contrary ;  and 
tn«  at  an  election  of  citiiens  for  the  said  city 
0*  Bath,  the  said  defendant  Long  was  chosen 
^ne  of  the  citizens  to  serve  for  the  said  city  of 
Mth  in  the  parliament  then  summoned,  to  be 
"Olden  asd  comraence  upon  the  17  lb  day  of 


March  in  the  said  3d  year  o(  his  majesty *« 
reign  ;  and  being  so  chosen,  and  returned  by 
the  Sheriff  of  the  county  of  Somerset,  notwitli- 
staoding  his  said  oath  taken  to  remain  in  his 
proper  person,  within  Itis  bailiffwick,  unless  be 
were  licensed  by  his  majesty,  he  the  said  de- 
fendant did  make  his  personal  appearance  in 
tlie  commons  house  of  parliament,  at  the  city 
of  Westminster,  in  the  county  of  Middlesex*, 
and  did,  during  the  most  part  of  the  said  par- 
liament, continue  in  and  about  the  city  of  Lon- 
don and  Westminster,  and  did  attend  in  the 
parliament  as  a  citizen  for  the  said  city  of 
Bath :  during  all  which  time  he  likewise  was 
and  continued  High  Sheriff  for  the  said  county 
of  Wilts,  and  had  no  particular  license  from 
his  majesty  to  the  contrary.  Upon  considera- 
tion whereof,  as  also  oi  the  particular  causes 
and  reasons  of  tiie  dcfendant*s  demurrer  and 
plea  formerly  exhibited  unto  the  i^aid  Informa- 
tion,  the  benefit  whereof  was  by  order  of  the 
court  reserved  unto  the  defendant  to  be  debat- 
ed and  considered  of  at  the  hearing  of  this 
cause,  anil  of  divers  otlier  matters  now  ur^ed 
for  the  defendant,  both  to  have  justitied  his  tlie 
said  defeniiant's  attendance  in  parliament,  and 
his  not  residence  in  person  in  the  county 
whereof  he  vas  then  SheriiV;  and  amongst 
other  things,  that  it  properly  belonged  to  the 
house  of  parliament  to  judge  of  the  justness  or 
unjubtness  of  the  said  election  ;  and  upon 
grave  and  mature  consideration  thereof,  had 
and  taken  by  (he  court,  their  lordships  did  not 
only  conceive  the  said  demurrsr  and  plea,  and 
other  the  arguments  and  reasons  used  by  the 
defendant  and  his  counsel  to  be  of  no  weight  or 
strength,  bat,i)lso  to  be  in  opposition  and  dero- 
gation of  the  jurisdiction  of  the  court ;  tlie  rea- 
sons moved  and  urged  fiir  the  defendant's  ex- 
cuse or  justification  beins;  clearly  answered, 
and  the  charges  of  the  Information  made  good 
by  Mr.  Attorney-General,  and  others  of  hit 
majesty's  counsel  learned.  •  And  therefore  the 
whole  eourt  were  clear  of  opinion,  and  did  so 
declare,  *  That  the  said  defendant,  who  at  that 
^  tjpie,  as  High  Sheriff,  had  the  cugtody  and 


'  charge  of  tbe  county  of  Wilts  committed  unto 

*  him  by  his  majesty,  and  had  taken  his  oath 

*  acoorcung  to  the  law  to  abide  in  bis  proper 

*  person  within  his  bailiffWick  during  all  the 

*  time  of  his  sheriffwick  as  aforesaid,  and  whose 
*.  trust  and-  employment  did  require  his  personal 
'  attendance  in  the  said  county,  had  not  only 
'  committed  a  great  offence  in   violating  tbe 

*  said  oath  so  by  him  taken,  but  also  a  great 

*  misdemeanor  in  breach  of  the  trust  committed 
'  unto  him  by  his  majesty,  and  in  contempt  of 
'  his  majesty's  pleasure  signified  unto  him  by 
^  and  under  his  highness's  great  seal,  when  he 

*  granted  unto  him  the  said  office  of  sheriffwick 

*  aforesaid/ 

For  which  said  several  great  offences  in 
breach  of  his.  said  oath,  neglect  of  die  trust 
and  duty  of  his  office,  and  the  great  and  high 
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contempt  of  his  mtuesty,  their  lordships  did 
hold  the  same  defendant  worthy  tbe  seiiteoce 
of  the  court ;  the  rather,  to  the  end  that  by 
this  example  the  sberi&  of  all  other  counties 
may  be  deterred  from  committing  tlie  like  of- 
fences  hereafter,  and  may  take  notice,  chat 
their  personal  residence  and  attendance  is  re- 
quired within  their  bailifiWicks  during  tlie  time 
of  their  sheriffwick.  The  court  therefore 
thought  fit,  ordered,  adjudged,  and  d^reed, 
That  the  said  Defendant  swuld  stand  ami  be 
committed  to  the  Prison  of  the  Tower,  there 
to  remain  during  his  majesty's  pleasure,  sod 
also  to  pay  a  fine  of  3,000  marks  to  his  majest/i 
use  ;  and  further,  make  his  humble  submission 
and  acknowledgment  of  his  offence  both  in  the 
court  of  Star-Cbamber,  and  to  his  majesty,  be- 
fore bis  thence  eulargement. 


129.  Proceedings  against  William  Stroud,  esq.  Walter  Long, 
esq.  John  Selden,  esq.  and  others,  on  an  Habeas  Corpus, 
in  Banco   Regis:  5  Charles  I.  a. d.  1629.* 

On  February  SSrd,  the  house  of  commons 
being  upon  the  debate  of  the  business  of  the 
Customers,  who  had  seized  Goods  belonging  to 


.Mr.  Rolls,  a  member  of  the  house,  dissolved 
themselves  into  a  eraud  con^ittee,  aod  at  last 
resolved,  <'  That  Mr.  Rolb,  a  member  of  the 
house,  ought  to  have  privilege  of  person  and 
goods;  but  the  command  of  the  king  is  so  gceat, 
that  they  leave  it  to  the  house.'' 

After  which,  the  kinf;'s  Message,  in  justifica- 
tion of  the  Farmers  aad  Officers  of  the  Customs, 
was^taken  into  oonsideration ;  which  occasioned 
warm  debates,  and  the  Speaker  (Finch)  being 
moved  to  put  the  question  then  proposed,  re- 
fused to  do  it,  and  said, '  That  he  was  otherwise 

*  conuDaaded  by  the  king.' 

Then  said  Mr.  Seldeu,  Dare  not  you,  Mr. 
Speaker,  put  the  question  when  we  command 
you  ?  If  vou  will  uot  put  it,  we  must  sit  still ; 
tlms  we  soall  never  he  able  to  do  any  thing. 
They  that  come  afVer  you,  may  say.  They  have 
the  kiag's  command  not  to  du  it.  '  We  sit  here 
by  the  command  of  the  king  under  the  Great 
Seal,  and  you  are,  by  his  majesty,  sitting  in  this 
royal  chair,  before  both  houses,  appointed  for 
our  Speaker :  and  now  you  refuse  to  perform 
your  office. 

Hereupon  the  boose,  in  some  heat,  adjourned 
till  Wednesday  the  25th,  when  both  houses,  by 
his  majesty's  command,  were  adjourned  until 
Monday  the  Sad  of  Maich. 

March  3.  The  commons  met^^and  urged  the 
Speaker  to  put  the  question ;  who  said, '  I  have 

*  a  commaad  irom  the  king  to  adjourn  till  March 
'  the  10th ;  and  put  00  question.'  And  endea- 
vouring to  go  out  of  the  Chair,  was  notwith- 
standing held  bv  some  members  (the  house  fore- 

iBg  a  fUssomtion)  till  a  Protestation  was 


afpuoftt  l4Mrd  Fordwieh, 


•SeeP 
16  a.  1640. 


published  in  the  house;  1.  *'  Against  Popery 
and  Arminianism.  3.  Against  Tunnage  aad 
Poundage  not  granted  hjf  parliament.  3.  If 
any  merchant  yield  or  pay  Tunnage  and  Pounds 
age  not  granted  by  parliament,  he  should  be 
reputed  a  betrayer  otlhe  hberties  of  Kngbnd." 

Hereupon  the  king  sent  for  tbe  Serjeant  of 
the  house ;  but  he  was  detained,  the  door  be- 
ing locked :  Then  he  sent  the  Gentleman  Usber 
of  the  Lords  house,  with  a  Message ;  and  be 
was  refused  admittance,  till  the  said  Votes  were 
read.  And  then  in  much  confusion  tlie  house 
was  adjourned  to  the  lOth  of  March.  Nerer- 
theless  his  majesty,  by  proclamation,  dated  tbe 
Snd  of  March,  declares  the  parliament  to  be 
dissolved.  (Though  the  proclamatiou  was  not 
published  till  the  10th)  and  tbe  day  foUowiog, 
(the  Srd)  warrants  were  directed  from  thecouo- 
cil  to  Denzil  Hoilis,  esq. ;  sir  Miles  liobart, 
sir  John  Elliot,  sir  Peter  liayman,  JohoSeldeo, 
William  Coriton,  Walter  Long,  William  Stroud, 
Benjamin  Valentine,  esqrs. ;  commanding  their 
personal  appearance  on  the  morrow,  ^t  which 
time,  Mr.  Hoilis,  sir  John  Elliot,  Mr.  Coriton, 
Mr.  Valentine,  appearing,  and  refusing  to  as- 
swer  out  of  parliament  what  was  &aid  and  done 
in  parliament,  were  committed  close  prisoners 
to  the  Tower  ;  and  Warrants  were  giveo  (the 
parliament  being  still  in  being)  for  the  sealiag 
up  of  the  studies  of  Mr.  Hoilis,  Mr.  Seideo, 
and  sir  John  Elliot.  But  Mr.  Long  and  Mr- 
Stroud  not  then,  nOr  for  some  time  after,  ap- 
pearing, a  Proclamation  issued  forth  for  the  ap- 
prehending of  them. 

The  king  purposing  to  proceed  qgaiostthe 
members  of  the  house  of  commons,  who  were 
committed  to  prison  by  him  in  the  Star  ^^ 
ber,  caused  certain  Questions  to  be  proposed 
to  the  Judges  upon  the  .^5th  of  ApiL  Where- 
i^on  all  the  Judges  oMt  at  Serjeants-Ian  by 
conuaand  (rook  his  mt^cstyi  where  Mr.  Atto^ 
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My  proposed  certain  Questions  concerning  the 
Ofencesofsome  of  the  parliament  men  com- 
niitted  lo  the  Tower,  and  other  prisons  :  At 
which  time,  one  question  was  proposed  and  re- 
solved, viz. '  That  the  statute  of  4  H.  8,  inti- 

*  kd,  *  An  Act  concerning  Richard  Strode/  was 
'  a  particolar  act  of  parliament,  and  extended 
'  only  to  Richard  Strode,  and  to  those  persons 

*  that  had  joined  with  him  to  prefer  a  Bill  to 

*  the  bouse  of  commons  concerning  Tinners : 
'  And  although  the  act  be  private,  and  extend- 
'  eth  to  them  alone,  yet  it  was  no  more  than  all 
'other  parliament  men,  by  privilege  of  the 

*  housf ,  ought  to  have,  via.  Freedom  of  speech 

*  concerning  those  matters  debatei]  in  parlia- 

*  ment  by  a  parliamentary  course/ 

The  rest  of  the  Questions  Mr.  Attorney  was 
wished  tii  set  down  in  writing  aeainst  anotherday. 

Upon  Monday  following,  sQl  the  Judges  met 
a^aia,  and  then  Mr.  Attorney  proposed  these 
Questions : 

1.  Whether  if  any  Subject  hath  received  pro- . 
bable  information  ofany  Treason  or  treacherous 
Btrcmpt  or  intention  against  the  king  or  state, 
that  Sbbject  ought  not  to  make  known  to  the 
i:iij;,  or  his  majesty's  commissioners,  when 
thereunto  he  shall  be  required,  what  informa- 
tion he  bath  received,  and  the  grounds  thereof; 
lothe  end  the  king  being  truly  informed,  may 
prevent  the  danger  ?  And  if  the  said  subject  in 
such  casft  shall  refuse  to  be  examined,  or  to  an- 
swer the  Questions  which  shall  be  demanded  of 
him  for  further  inquiry  and  discovery  of  the 
truth,  whether  it  be  not  a  high  contempt  in  him, 
punishable  in  the  Star  Chamber,  as  an  oiFence 
igwnst  the  general  justice  and  government  of 
the  kingdom  ? 

S^.  The  resolution  and  answer  of  all  the 
Justices,  That  it  is  an  otfenre  punishable  as 
aforesaid,  so  that  this  do  not  concern  himself, 
hut  another^  nor  draw  him  to  danger  of  treason 
or  coutempt  by  his  answer. 

3.  Whether  it  be  a  good  answer  or  excuse, 
^ng  thus  interrogated,  and  refusing  to  answer, 
to  saj.  That  he  was  a  parliament  man  when  he 
received  the  information,  and,  that  he  spake 
ihereof  in  the  parliament  house :  and  therefore 
the  parliament  being  now  ended,  he  refused  to 
•nsner  lo  any  such  questions  but  in  the  parlia- 
ment house,  and  not  in  any  other  place  ? 

^'.  To  this  the  Judges,  by  advice  privately 
^0  Mr.  Attorney,  gave  this  Answer,  That  this 
wcose  being  in  nature  of  a  pica,  and  an  error 
to  judgment,  was  not  punishable,  unul  he  were 
over-rilled  in  an  orderly  manner  to  make  ano- 
U>«r  answer;  and  whether  the  party  4kere 
woueht  in  ©re  tenus,  or  by  information,  for  this 
plea  he  was  not  to  be  punished. 

^*  Whether  a  parliament  man,  committing 
w  offence  against  the  king  or  council  not  in  a 
J«rlteraent  way,  might,  after  the  parliament 
'^^i  be  punished  or  not  > 

Sol,  \{i  t),^  Judges,  una  vocCf  answered,  he 
ought,  if  he  be  not  punished  for  it  in  parliament ; 

or  the  parliament  shall  not  give  privilege  to  any 

contra  Qiorem  parliaroentarium,'  to  exceed  the 
^ttD<is  Bod  lunits  of  his  place  and  duty.    And 


all  agreed,  That  regularly  he  cannot  be  com- 
pelled out  of  parliament  to  aiMwer  things  don« 
m  parliament  m  a  parliamentary  course  ;  bat 
it  is  otherwise  where  things  are  done  exorbi- 
tantly, for  tliose  are  not  the  acts  of  a  court. 

4.  Whether  if  one  parliament  man  alone  shall 
resolvf ,  or  two  or  three  shall  covertly  conspira 
to  raise  false  slanders  and  rumours  against  the 
lords  of  the  council  and  judges,  nQt  with  intent 
to  question  them  in  a  legal  course,  or  in  a  par- 
liamentary way,  but  to  blast  them,  and  to  bring 
them  to  hatred  of  the  people,  and  the  govern- 
ment in  contempt,  be  punishable  in  the  Star 
Chamber  after  tile  parliament  is  ended  ? 

Sol.  The  Judges  resolve,  That  the  same  was 
punishable  out  of  parliament,  as  an  offence  ex- 
orbitant committed  in  parliament,  beyond  the 
office,  and  besides  the  duty  of  a  parliament  man. 

There  was  another  question  put  by  Mr.  At- 
torney, viz. 

Whether  if  a  man  in  parliament,  by  way  of 
digre:>sion,  and  not  upon  any  occasion  arising 
concerning  the  same  in  parliament,  shall  say, 
The  Lords  of  the  Council  and  the  Judges  had 
agreed  to  trample  upon  the  Dherty  of  the  Sub- 
ject, and  the  Privileges  of  Parliament,  he  were 
punishable  or  not  ? 

The  Judges  desired  to  be  spared  to  make  any 
Answer  thereunto,  because  it  concerned  them- 
selves in  particular.* 

•  Nnlson  in  his  Collections,  vol.  2.  p.  374, 
says.  There  were  sevcnd  Questions  proposed 
to  the  three  Chief-Judges  about  matters  in  Par- 
liament, to  wjiich  they  gave  these  answer;* ; 
which  bein^  something  different  from  what  is 
above,  are  here  inserted  :  Quare  1.  Whether  a 
Parliaraent*man,  offending  the  king  criminally 
or  contemptuously  in  the  parliament-house 
(and  not  then  punished),  may  not  be  punished 
out  of  parliament"?  Answer,  Weconcei\*e,  that 
if  a  parliament-man,  exceeding  the  privilege  of 
parliament,  do  criminally  or  contemptuously 
offend  the  king  in  the  parliament-house  (and 
not  there  punished)  may  be  punished  oiit  of 
parliament. — 2.  Whether  the  king,  as  he  hath 
the  power  of  calling  and  dissolving  a  Parha- 
ment,  have  not  also  an  absolute  power  to  cause 
it  to  be  adjourned  at  his  pleasure  ?'  Am.  We 
conceive,  that  the  king  hath  the  power  of  com- 
manding of  adjournments  of  parliaments,  a» 
well  as  of  calling,  proroguing  and  dissolving  of 
parliaments :  But  for  the  manner  thereof,  or 
the  more  particular  answer  to  this,  and  the  next 
subsequent  question,  we  refer  ourselves  to  the 
precedents, of  both  houses. — 3.  Whether,  if  the 
king  do  command  an  adjournment  to  be  made, 
he  hath  not  also  power  to  command  all  further 
proceedings  in  parliament  to  cease  at  that  lime? 
4.  Whether  it  be  not  a  high  contempt  in  a 
member  of  the  house,  contrary  to  the  king's 
express  commandment,  contemptuously  to  op- 
pose the  adjournment  ?  Ant.  The  ling's  ex- 
press commandment  being  signified  for  an  ad-, 
joumment,  if  'any  after  that  shall  contemptu- 
ously oppose  it,  further,  or  otherwise  than  the 
privilege  of  the  house  will  warrant;  this  we 
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The  next  day  Mr.  Attorney  put  the  Jiidges 
another  case.    ^ 

It  is  demanded  of  a  psirliamcnt-man,  being 
called  ore  teuuSf  before  tnc  court  pf  Star-Cham- 
ber,  being  charged,  that  he  did  nut  submit  him- 
self to  examination  for  such  things  ns  did  con- 
cern the  king  and  the  government  of  the  state, 
and  were  a^inned  to  be  done  by  a  third  person, 
and  not  by  himself;  if  he  eonfesses  his  hand  to 
that  refusal,  and  make  liis  excuse,  and  plead' 
becau^e  he  had  privilege  of  parliament ; 

Whether  the  Court  will  not  over-rule  this 
Plea  as  erroneous,  and  t)mt  he  ought  to  make 
a  further  answer  f 

.Ans.  It  !!>  the  justcst  way  for  the  king 
and  the  party  not  to  proceed  ore  tenus,  because 
it  being  a  point  in  law,  it  is  ht  to  hear  counsel 
before  it  be  over-ruled ;  and  upon  an  ore  tenui, 
by  the  rules  of  Star-Cham  ber,  counsel  ought  not 
to  be  admitted ;  and  that  it  would  not  be  for 
the  bonodr  of  the  king,  nor  the  safety  of  the 
subject,  to  proceed  in  that  manner.  [But  the 
king  dropped  the  Proceedings  against  them  in 
tlie  Star-Chamber.] 

Pasch.  5  Car.  upon  an  Habeas  Corpus  of  thi:i 
court  to  bring  the  body  of  William  Stroud, 
«sq.  with  the  cause  of  hi»  imprisonment,  to  the 
marshal  of  the  KingVbench ;  it  was  returned 
in  this  manner: 

conceive  to  he  a  great  contempt. — 5.  Whether, 
if  a  few  parhumcut-men  do  conspire  together, 
to  stir  up  ill  affections  in  the  people  against  the 
king,  and  the  government,  and  to  leave  the  par- 
liaukent  with  such  a  louse,  and  by  words  or 
writinus  put  it  in  execution,  and  tliis  not  pu- 
nished in  parliament,  it  be  an  offence  punisha- 
ble out  of  parliament  ?  Ans.  We  conceive  this 
offence  to  be  punishable  out  of  parliament. — 
6.  Whether,  it  some  parliament-men  shall  con* 
apire  together  to  publish  papers  coutaining  false 
and  scandalous  rumours  against  tlie  lords  of 
the  Privy-Council,  or  any  one  or  more  of  them, 
not  to  the  end  to  question  them  in  a  legal  or' 
parluunentary  way,  but  to  bring  them  into  ha- 
tred of  the  people,  and  the  government  into 
contempt,  and  to  make  discord  between  the 
lords  and  commons ;  is  not  this  an  offence  pu- 
nishable out  of  parliament.^  Ans.  We  conceive 
Uiis  also  to  be  an  offence  punishable  out  of  par- 
liament.— 7.  If  two  or  three  or  more  of  the  par- 
liament shall  conspire  to  defame  the  king*s  go- 
vernment, and  to  deter  his  subjects  from  obey- 
ing ur  assisting  the  king;  of  what  nature  tlus 
offence  is?  Ans.  The  nature  and  quality  of  this 
offence  will  bo  greater  or  lesser,  as  the  circQm- 
stances  shall  fall  out,  upon  the  truth  of  the' 
fact. — 8.  Can  any  prinlege  of  the  house  war- 
rant a  turonltuous  proceeding  ?  Ans.  We  hum- 
bly conceive,  that  an  earnest,  though  a  disor- 
derly and  confused  proceeding  in  such  a  multi- 
tude, may  be  called  tumultuous,  and  yet  the 
privilege  of  the  house  may  warrant  it. — We  in 
all  humbleness  are  willing  to  satisfy  your  ma- 
jesty's command^  but  until  the  particulars  of 
the  fact  do  appear,  we  can  give  no  direct  An- 
BWtvt  than  before.    And  particularly  as  to  the 


<  That  Mr.  WiUiam  Stroud  was  committed 

*  under  my  custody  by  virtue  of  a  certain  War- 
'  rant  under  the  hands  of  twelve   the  lords  of 

*  the  p^ivy-council  of  the  king..     The  teuour  of 

<  which  Warrant  followeth  in  these  words  : 

'  You  are  to  take  knowledge,  that  it  is  his 
'  nmjchty's  pleasure  and  commandment,  that 

*  yuu  take  into  your  custody  the  body  of  Wil- 

*  liam  Stroud,  esq. ;  and  keep  him  close  prisoner 

*  till  you  shall  receive  other  order,  either  from 

*  his  majesty,  or  this  board:  for  so  doing,  this 

*  shall  be  your  Warrant.     Dated   this  2d  of 

*  April,  1629.'  And  the  direction  of  the  Wa> 
rant  was,  '  To  the  marshal  of  the  KingV 
.*  bench,  or  his  deputy.' 

He  is  also  detained  in  prison  by  virtue  of  a 
Warrant  under  his  majesty's  hand ;  th^  tenour 
of  which  W^ arrant  followeth  in  these  words  : 

C.  R. ;  *  .Whereas  you  have  in  your  cusioJy 

<  the  body  of  William  Stroud,  esc|.  by  Warrant 

*  of  our  lords  of  our  privy. council,  by  our  spe- 

<  cial. command,  you  are  to  take  notice,  that 

<  this  commitment  was  fornotable  contempts  Vv 

*  him  committed  against  our  self  and  our  go- 
'  vernment,  and  for  stirring  up  sedition  against 
'  us;  for  which  you  are  to  detain  him  in  your 

*  custody,  and   to   keep   him  close  prisoner, 

*  until  our  pleasure  be  furtker  known  conccm- 
'  ing  his  deliverance.     Given   at  Greenwich, 

second  Quaere,  about  the  king's  povver  of  ad- 
journing as  well  as  calling  and  dissolving  oi 
L'arliaments,  tliese  following  parliamentary  pre- 
cedents were  given  in,  4  Aprilis,  1  Jac.  Sess. 
1.  Mr.  Speaker  pronounceth  his  majesty's  plea- 
sure of  adjourning  the  hou^e  till  tiie  11th  of 
April  (and  it  was  so  done.) — 18  Dec.  1606. 
The  loi'ds  by  their  mei«sei»gcrs  signified  the 
king's  plc;isure,  that  the  se^sion  should  be  ad- 
journed till  the  10th  of  Feb.  following. — Upon 
this  Message  Mr.  Speaker  adjourned  the  liouse 
accordiiiur  to  his  majesty's  said  pleasure. — SI 
Martii  1607.  The  Speaker  delivered  the  king's 
pleasure,  that  the  house  should  be  adjourned 
till  Monday  the  20th  of  April  following.— 20 
Maii  ICOf.    IMr.  Speaker  signified  the  kio£'< 

fileasure  about  nine  o'clock  to  adjourn  tlit 
lousu  till  the  2Tth  of  the  same  month.— And 
the  27  th  of  May,  he  being  challenged  for  ad- 
joumios  without  the  privity  of  the. house,  be 
excuseth  it,  and  saith,  as  the  house  had  power 
to  adjourn  themselves,  so  the  king  bad  a  su- 
perior power,  and  by  his  command  be  did  it.— 
30  Martii  1610.  Ilis  majesty's  pleasure  to  ad- 
journ from  Tuesday  till  Monday  sevennigbt.— 
11  July.  The  king  by  commission  adjournedi 
the  lords  house.  Messengers  sent  to' the  com- 
mons. They  send  by  messengers  of  their  own 
to  the  lords,  that  they  use  to  adjourn  themselves. 
The  commission  is  sent  down,  Mr.  Speaker  ad- 
journeth  the  house  rill  the  1st  of  August.— 26 
Febr.  4  Car.  Mr.  Speaker  sienifieth  his  ma- 
jesty's pleasure,  that  the  house  be  presently  aa* 
journed  till  Monday  .next,  and  m  the  mtJin 
time  all  committees  and  other  proceedJDgs  tt> 
cease.  And  thereupon  Mr.  Speaker  in  tbeoamc 
of  the  house  adjourned  the  same  accordioglx* 
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« the  nh  of  May,  1699,  in  the  5th  year  of  our 
*reigo.' 

Tbe  direction  being,  <  To  the  marshal  of  our 
'  beach  for  the  time  being,  et  hae  sunt  causa 
'captionis  et    deientioois  prxdicti    Gulielmi 

*  Stroud/ 

And  upon  another  Habeas  Corpus  to  the 
Marshal  of  the  Houshold,  to  have  the  body  of 
Wilter  Long,  esq.  in  court,  it  was  returned  ac- 
cording as  the  return  of  Mr.  Stroud  was. 

Mr.  Ask,  of  the  Inner-Temple,  of  counsel  for 
Mr.  Stroud ;  and  Mr.  Mason  of  Lincoln  VInn, 
el*  coousci  for  Mr.  Long;  argued  against  the 
insufficicocj  of  the  Return. 

Mr.  Ask,  That  the  Return  was  insufficient. 
The  Return  consists  upon  two  Warrants,  bearing 
leveral  dates,  which  are  the  causes  of  the  taking 
and  detaining  of  the  prisoner.  For  the  first  war- 
rant, which  is  of  the  lords  of  the  council,  tliat  is 
insufficient :  because  no  cause  is  shewn  of  his 
commitment,  which  is  expresly  a|ainst  the  re^ 
solutiop  of  the  parliament,  aiid  their  Petition  of 
Right,  ia  the  time  of  this  king,  which  now  is, 
tn  which  he  bad  likewise  given  his  assent ;  so 
kis  taking  by  virtue  of  tne  said  warrant  is 
wrongful.  And  for  the  second  warrant,  it  is 
ifisuffideDt  also,  and  that  notwithstanding  it  be 
the  king's  own  ;  for  the  king  himself  cannot  im- 
prison any  man,  as  our  books  are,  to  wit,  16  H. 
6,F.  Monstrance  de  feits.  1  H.  7,  4.  Hussey  re- 
ptti  it  to  be  the  opinion  of  Markhani,  in  the 
time  of  Edw.  4,  and  Fortescue  in  his  book, 
'  De  laudibus  L^m  Anglias,'  c.  18.  And  the 
reason  given,  is,  because  no  action  of  false  im- 
priy>nmeat  lies  against  the  king,  if  the  impri- 
XHiment  be  wron^ul ;  and  the  king  cannot  be  a 
vron?  doer.  The  statute  of  Magna  Charta 
is,  That  no  freeman  be  imprisoned  but  by  the 
jaw  of  the  Und.  And  it  appears  by  these 
hooks,  that  it  is  against  the  law  of  the  land  that 
"^  king  shoold  imprison  any  one. 

S.  Admit  that  this  be  only  a  signification 
MMi  notification  given  by  ttie  king  himself,  of 
«e  commitment,  of  the  prisoner;  yet  it  seems 
that  that  signification  is  of  no  force,  1.  Because 
»«  words  are  general  and  uncertain — '  for  no- 

*  lahle  contempts.*— There  are  in  the  law  many 
wntempts  of  several  natures ;  there  are  con- 
tempts agaiuit  the  Common  Law,  against  tlie 
Statute  Law  ;  contempts  in  words,  gestures,  or 
*^oas.  And  it  appears  not  to  the  court  of 
*nat  nature  these  contempts  were. — •  Notable' 
—Every  contempt  which  is  m^e  to  the  king  is 
noiahle.— -«  Against  our  government* — Con- 
^>pt  which  is  committed  in  the  Court  of 
^^cord  or  Chancery,  is  a  contempt  against  the 
government  of  the  king,  to  wit,  because  they 
Jisohey  the  king  when  he  commands  them  by 
^  *nts,  Coke  8,  60,  a.  Beecher's  Case.  The 
ast  words  of  tlie  Return  are, — *  For  stirring  up 

of  sedition  against  us' — which  words  likewise 
J'/jJJ^^finite  and  general.    I  find  not  the  word 

^tion'  in  our  books,  but  taken  adjectively, 
^  seditious  books,  seditious  news,  &c.  In  the 
^tuteof  the  istand  Sd  PhO.  a^d  Mary,  cap. 
»•  the  vfonb  are,  *  If  any  person  shall  be  con- 

^'cted,  &c.  for  sp«ikioEp  &c.  any  ^Ose,  sedi- 
vouui. 


*  tious,  or  slanderous  news,  sa}ring  of  tales  of 
'  the  queen,  &c.  he  shall  lose  his  ears,  or  pay 
'  UK)/.'  There  the  penalty  imposed  upon  such, 
sedition  is  but  a  fine.  Coke  4.  Lord  Cromwel's 
Case,  p.  13,  where  sedition  is  defined  to  be 

^eonum  itio,  when  a  man  takes  a  course  of  his 
own,  and  there  it  is  said,  that  the  words 
— »  maintain    sedition     against    the    queen's 

*  proceedings'— shsU  be  expounded  according 
to  the  coherence  of  all  the  words,  and  the  in- 
tent of  the  parties.  So  that  it  is  plain,  that 
there  is  a  sedition  that  is  only  fineable,  andl 
which  is  no  cause  of  imprisonment  with« 
out  bail :  And  what  the  sedition  is  that  is.  here 
intended,  cannot  be  gathered  out.of  the  words, 
they  are  so  general. — *  Against  us' — those  words 
are  redundant,  for  every  sedition  is  against  the 
king. 

Upon  the  generality  and  incertninty  of  all 
the  words  in  the  Return,  he  put  these  Cases ; 
18' £.  3.     A  man  was  indicted,  *  quia  furatus 

*  est  equum,'  and  doth  not  say,/e/onic^,  and 
therefore  ill.  ?9  Ass.  45.  A  man  was  indicted 
that  he  was  *  communis  latro,'  and  the  indict- 
ment held  vicious,  because  loo  general.  So 
here  the  offences  are  returned  generally.  But 
there  ought  to  be  something  individual.  Coke 
5,  57.  Specot's  case,  *  quia  schismaticus  inve- 

*  teratus,'  is  no  good  cause  for  the  bishop  to  re- 
fuse a  clerk,  for  it  is  too  general,  and  there  are 
schisms  of  divers  kinds.  &  E.  3, 3.  Because  tho 
clerk  is  crindnosuSy  it  is  no  Eood  cause  for  the 
bishop  to  refuse  him.  8  and  9  Eliz.  Dy.  354. 
The  bishop  of  N.  reiiiseth  one,  because  he  was 
a  hauhter  of  taverns,  &c.  for  which,  apd  divers 
other  crimes,  he  was  unfit ;  held  tiiat  the  last 
words  are  too  general  and  incertain.  40  £.  3,  6. 
In  thetender  of  a  marriage,  and  refusal  of  the 
heir,  he  ought  to  alledge  a  certain  cause  of  re- 
fusal, whereupon  issue  may  be  taken.  Coke  8, 
68.  Trollop's  case,  to  say,  That  the  plaintiff  is 
excommunicated  for  divers  contumacies,  shall 
not  disable  him,  without  shewing  some  cause  in 
special  of  the  excommunication,  upon  which  the 
court  may  judge  whether  it  were  just  or  no :  so 
here.  And  he  concluded  witli  a  Case  that  was 
resolved.  Hill.  S3  Eliz.  Peak  and  Paul  the  de- 
fendants said  of  tlie  plnintiflT,  Thou  art  a  muti- 
nous and  seditious  man,  and  maintaioest  sedi- 
tion against  the  queen ;  and  the  words  adjudged 
not  actionable. 

Mr.  Mason  (afterwards  recorder  of  London) 
moved  also,  that  the  Return  was  insufficient. 
For  the  first  Warrknt,  That  he  was  committed 
by  command  of  the  king,  signified  by  the  privy- 
council,  I  will  not  argffe  that,  because  it  was 
claimed  as  an  ancient  right  pertaining  to  the 
subject  in  the  Petition  of  Right,  whereto  the 
king  himself  hath  given  his  consent.  For  the 
second  Warrant,  the  Return  is, — ^'  for  stirr- 
'  ing  up  sedition  against  us  ahd  our  govem- 
'  roent.'  Sedition  is  not .  any  determined  o^ 
fence  within  our  law ;  our  law  gives  definitions 
or  descriptions  of  other  offences,  to  wit,  of 
treason,  murder,  felony,  &c.  but  there  is  no 
crime  in  our  law  called  Sedition.  It  is  defined 
by  a  civilian  to  be '  Seditio/  or '  Secession  cuin 
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'pars  reipublics  contra  partem  msurgit;V8o 
tliat  se.liuon  is  nothing  but  division.  Bi acton 
lUid  Glanvile  have  the  word  Seditia  generally. 
Before  the  statute  of  25  £.  3,  cap.  2,  it  was 
not  clear  enough  what  thing  was  Treason,  w  hat 
not ;  by  which  statute  it  is  declared  what  shalL 
be  called  Treason,  and  that  the  Judges  sliall 
not  declare  any  thing  to  be  Treason,  tliat  is 
not  contained  within  the  said  statute,  but  it 
shall  be  declared  only  by  parliament.  And 
that  statute  speaks  not  of  sedition,  nor  the  sta- 
tute of  1  H.  4,  c.  10,  which  makes  some  things 
treason;  which  are  not  contained  with  the  said 
statute  of  25  £.  3.  The  statute  of  1  £.*6,  c. 
12,  takes  away  all  intenenient  statutes,  wliich 
declared  new  treasons ;  and  the  said  act  de- 
clares other  things  to  be  treason,  but  mentions 
not  sedition.  Sedition  is  the  quality  of  an  of- 
fence, and  is  oftentimes  taken  adverbially,  or 
adjectively.  To  raise  tumults  or  trespasses  is 
sedition,  Triu.  21  £.  3,  rot.  23,  B.  R.  Garbart*s 
case ;  a  man  was  indicted,  because  in  the  high- 
street  he  took  J.  S.  there  being  in  hostile  nmn- 
ner,  and  usurped  over  him-  royal  power,  which 
is  manifest  sedition ;  and  there  it  was  but  an 
indictment  of  trespass.  Mich.  20  £.  1,  rot.  27. 
One  that  was  surveyor  of  the  wood-work  for 
the  king,  was  indicted  for  stealing  of  timber, 
and  detaining  wages  (ridding  carpenters  w^ges) 
by  one  that  was  but  a  boy ;  and  this  is  there 
termed  sedition,  and  yet  it  was  but  a  petty  fe- 
lony. Mich.  42  £,  3,  rou  65.  B.  R.  R.  Pope 
Tvas  appealed  by  the  wife  of  J.  S.  because  ne 


feloniously  and  seditiously  murdered  J.  S.  and 
*  seditiously*  was  there  put  in,  because  it  was 
done  privily.  By  which  cases  it  appears,  that  Se- 
dition is  not  taken  as  a  substantive,  so  that  itmay 
be  applied  to  treason,  trespass,  or  other  offences. 
By  the  statute  of  2  H.  4,  c.  15,  there  is  a  pu- 
nishment inflicted  for  the  raising  of  seditious 
doctrine,  and  yet  no  punishment  could  have 
been  inflicted  for  it  until  the  said  statute ;  oud 
yet  it  was  seditious,  as  well  before  the  said  sta- 
tute as  after.  And  tKis  appears  also  by  the 
statute  of  1st  and  2d  of  Philip  and  Mary,  c.  3, 
which  hath  been  cited.  The  statute  13  £liz. 
c.  S.  recites,  that  divers  seditious  and  evil-dis- 
rposed  persons,  &c.  obtained  bulls  of  reconcili- 
ation from  the  pope,  whidi  offence  was  made 
treason  by  the  said  statute,  (for  it  was  not  be- 
fore, and  yet  there  was  sedition)  and  by  the 
said  statute,  the  aiders  and  abettors  are  but  in 
the  case  of  Premunire.  By  the  statute  of  13 
£liz.  c.  1,  for  the  avoiding  of  contentious  and 
seditious  titles  to  the  crown^  it  is  enacted  by 
the  said  statute,  That  hp  that  shall  declare  the 
successor  of  the  king,  shall  forfeit  the  moiety 
of  his  goods,  &c.  so  that  the  said  o0ence,  al- 
though it  be  seditious,  is  not  treason  by  the 
common  law,  nor  is  it  made  treason  by  the 
statute  of  25  £.  3,  nor  by  the  statute  of  13 
£lix.  By  the  statute  of  23  £hz.  c.  2,  be 
that  speaks  seditious  or  slanderous  news  of 
the  queen  shall  lose  his  ears,  or  pay  200/. 
and  the  second  offence  is  made  felony.  The 
statute  of  35  £liz.  c.  1.  is  against  seditious 
sectaries,  which  absent  themselves  from  the 


church ;  tbey  are  to  be  nunislied  10/.  by  t)ie 
month.  Out  of  all  which  statutes  it  may  be 
collected,  that  the  word  *'  sedition^  is  taken  va- 
riously, according  to  the  subject  in' hand.  Add 
Coke  4,  13.  Lord  Cromwei's  case,  'seditious' 
is  referred  to  doctrine.  There  are  offences 
more  high  in  their  nature  than  sedition,  which 
were  not  treason,  unless  so  declared  by  act  of 
parliament.  £very  rebellious  act  is  sedition, 
yet  if  such  acts  be  not  within  the  statute  of  25 
£.  3,  they  are  not  treason,  17  R.  2,  c.  8,  in- 
surrection of  villeins  and  others  is  made -trea- 
son ;  which  proves,  that  before  this  act  it  was 
not  treason,  ^nd  this  act  of  17  R.  2,  is  re- 
pealed by  the  statute  of  1  H.  4.  By  the  sta- 
tute of  3  and  4  £.  6,  c.  5,  to  assemble  people 
to  alter  the  laws,  is  made  treason,  if  tliey  con- 
tinue together  an  hour  after  proclamation  made. 
This  a«sembly  of  people  was  sedition  at  the 
common  law;  and  the  very  assemblv^if  thej 
after  di&solve  upon  proclamation  macie,  is  not 
treason  by  (he  said  statute.  By  the  statute 
of  14  £liz.  c.  1.  it  is  made  felonv,  maliciously 
and  rebelliously  to  hold  from  the  queen  any 
castles,  &c.  but  bccaase  this  relates  not  to 
the  statute  of.  25  £.  3,  it  is  not  treason.  2.  It 
seems  clearly,  that  this  case  is  within  the  Peti> 
tion  of  Ridit,  in  which  MagD^  Charts,  and  the 
statutes  of  25  aitd  28  £.  3,  are  recited.  The 
grievance  there  was,  that  divers  have  been  im- 
prisoned  without  any  cause  shewed,  to  which 
tliey  might  make  answer  according  to  the  law. 
And  upon  this  return,  nothing  appears  to  be 
objected  to  which  he  might  answer.  It  ap* 
pears  not  what  that  act,  whicli  is  called  Sedi- 
tion, was.  This  is  the  very  grief  intended  to 
be  remedied  by  this  statute ;  to  this  he  cannoe- 
answer  according  to  law«  It  appears  not  whe- 
ther this  were  a  seditious  act,  trespass,  or 
slander,  or  what  it  was  at  all.  .  The  words  are, 
< Sedition  s^ainst  the  king;'  this  bel|}s  nor, 
for  every  p&nce  is  against  the  king,  against  his 
crown  and  dignity;  that  which  disturbs  the 
commonwealth  is  against  the  king;  seditioua 
doctrine  is  sedition  against  tlie  king,  as  is  be- 
foresaid.  In  28  li.  6,  vide  prostrat.  fol.  19.  the 
lords  and  commons  desire  the,  king,  that  Wil- 
liam de  la  Pool  may  be  commiite<l  for  divers 
treatons,  and  sundry  other  heinous  cnaie»; 
and  the  petition  held  not  good,  bediuse  toMs  ge* 
neral :  n  hereupon  they  exhibit  particular  Arti- 
cles against  him. — ^And  therefore  upon  the 
whole  mattet,  prayed,  that  Mr.  Long  might  be 
discharged  from  nis  imprisonment. 

On  another  day,  Berkley  and  Davenport, 
the  king*s  Serjeants,  argued  for  the  king,  that 
this  Return  was  suihcieot  in  law  to  detain  them 
in  prison. 

Berkley  b^ao>  and  said,  That  the  case  is 
new,  and  of  great  weight  and  coosequeace; 
and  yet,  under  favour,  the  prenogntive  of 
the  king,  and  the  liberty  of  the  subject,  are 
not  mahfly  touched  therein ;  for  the  case  isnoi- 
so  general  as  it  hath  been  made,  but  particular 
upon  this  particular  return.  The  Liberty  of 
the  Sul(ject  is  a  tender  point,  the  right  whereof 
is  gce^ty judt|  and  tPwWe.    The. Prerogative 
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of  the  Kiog  is  an  high  point,  to  which  every 
^ubjeet  ought  to  sabmit.  t  intend  not  to  make 
any  dKotirse  of  the  one  or  the  otl^er,  I  will 
oaiy  remember  what  the  kin^  hath  determined 
upcMi  tfaem  both,  in  bis  speech  which  he  made 
upon  the  Petition  of  Right ;  to  wit,  that  the 
pcuple'»  Liberties  strengthen  the  king's  Prero- 
^ucive,  and  that  tl»e  king's  Prerogative  is  to 
c!<;tend  the  people's  Liberties.  This  may  settle 
tlie  hearts  of  the  people  concerning  their  liberty. 
Tlid  ivay  which  I  intead  to  treat  in  my  argu- 
mtot)  is,  to  answer  the  Objections  and  lieasons 
Trhich  have  been  made,  and  to  give  some  Rea- 
sons, whereby  ibis  return  sliall  be  sofhcient. 

The  Objections  which  hare  be^n  made  are 
reducible  to  foar  heads:  1.  By  what  the 
prisoner  here  shall  be  said  to  he  committed 
and  detained.  S.  That  this  commitment  fs 
against  the  Petition  of  Right.  3.  That  the 
caose  which' is  here  returned  is  general  and  in- 
certaio.  4.  That  the  offences'  mentioned  in 
the  Return  are  bat  fineabie;  and  therefore, 
notwithstanding  tbem,  the  party  is  hailabie. 

For  the  fint,  it  hath  been  objected,  That  the 
oofflmitment  here  was  by  the  lords  of  the  privy- 
council,  and  the  signification  of  this  cause  is 
bj  the  kiog  himsdf.    But  I  say,  that  there  is 
a  ibfther  matter  in  the  return  ;  for  the  lords 
of  the  council  do  it  by  the  command  of  the 
king,  and  tliey  only  pursue  this  command.     I 
viil  not  dispute  whether  the    Lords  of  the 
Cuiincil  have  power  to  comonit  ah  offender  or 
no,  it  is  common  in  experience,  33  H.  6,  S8. 
Puisne's  Case  is  express  in  it.     And   in  tlie 
Petition  of  Kieht  it  is  admitted,  that  they  may 
commit.    And  this  is  not  alledged  there  for 
a  pievance,  but  the  grievance  there  was,  be- 
ciiuse  the  particular  charge  of  commitment  was 
tiot  shewed.    Soine^books  have  been  objected 
t  J  prove,  that*  the  king,  though    in   person, 
c-iimot commit  any  person;  16  H.  6,  F.  Mon- 
strance de  faits  182.    But  the  authority  of  that 
*»ok  vanisheth,   if  the  case  be  put  at  large, 
•'»ich  was  in    trespass  for  cutting  of  trees. 
The  defendant  said,  That  the  place  where,  &c. 
is  parcel  of  the  manor  of  D.  whereof  die  king 
u seized  in  fee,  and  tlie  king  commands  us  to' 
<^t.    And  the  opinion  of  the  court  was,  that 
this  is  no  plea,  without  shewing  a  specialty  of 
iHe  command  of  the  king.    And    there  the 
wWc  court  says.  That  if  the  king  command  me 
to  »rpe5t  a  man,  whereby  I  arrest  him,  he  shall 
bave  trespass  or   imprisonment  against  me, 
althou^  it  be  done  in  the  presence  of  the  king. 
That  the  following  words  are  to  be  understood, 
^t  die  prineipsl  case  was  of  one  command  of 
ti»e  kiog  by  word,  and  then  such  command  hy 
word  to  arrest  a  man  is  void.     And  1  H.  7,  4». 
*M  objected ;    Hus^ey  says,  that  Mark  ham 
fcaid  to  king  Edw.  4,  that  he  cannot  arrest  a 
wan  for  suspicion  of  treason  or  felony,  because 
il  ^^^  ^roJ^g.  ^he  party  cannot  have  his  action. 
To  this  i  say,  That  the  book  ttiere  is  to  be 
understood  of  a  wrongful  arrest,  for  there  it  is 
t^i^tn  of  an  action  of  false  imprisonment ;  and " 
a  *rongfol  arrest  cannot  be  made  by  the  king. 
t  It  standi  not  with  the  dignity  of'the  king 


to  arrest  any  man.  Coke,  4.  73.  The  king 
makes  a  lease  for  years,  rendering  rent,-  with 
condition  of  re-entry  Ibr  non-payment ;  he 
shall  take  advantnge  of  the  condition  without 
any  demand ;  and  the  reason  there  given,  is, 
that  a  decorum  and  convenience  might  be  ob* 
ser%'ed.  So  it  is  not  befitting  for  the  king  in 
person  to  arrest  any  man,  but  the  king  may 
command  another  to  do  it.  Bracton,  lib.  2. 
*  De  acquirendo  rerum  dominio,*  fol.  55.  says. 
That  the  crown  of  the  king  is  to  do  justice  and 
judgment,  andyiicerepafeiii,  without  which  the 
crown  itself  cannot  subsist.  Several  construe* 
tions  are  to  be  made  upon  those  several  words; 
and  the  last  words  *  facere  pacem'  imply,  that 
the  king  hath  a  coercive  power.  Brit  ton  f.  1. 
amongst  the  Errata.  The  king  said.  Because 
^e  are  notsafficient  in  person  to  do  every  thing, 
we  divide  the  char^  into  manpr  parts.  Yit 
are  the  people's  justice,  a^d  a  justice  implies 
one  that  hath  power  to  do  justice  in  every  kind, 
to  wit,  by  imprisonment,  or. otherwise,  20  H-  ?» 
7  Coke  11,  85.  it  is  said,  That  the  king  is  the 
Chief- Justice.  And  Lambert,  in  lu's  Justice  of 
Peace,  fol.  3.  says,  That  in  ancient  histories, 
the  Chief-Justice  of  England  is  called  *  Capi- 
talis  JusticiariuB  et  Prima  Justicia,'  after  the 
king  in  England.  So  that  the  king  hath  the 
same  power  of  jtistice,  as  he  chief-justice  had. 
This  imprisonment  here,  whith  is  before  con- 
viction for  any  offence,  is  not  used  toward  the 
subject  as  imprisonment  for  any  fault,  but  is- 
rather  an  arrest  or  restraint  to  avoid  further  in-  - 
conveniences,  14  H.  7,8.  A  justice  of  peace 
may  arrest  men  riotously  assembled,  for  pre** 
^vention  of  further  mischief.  And  the  Book 
also  says,  That  he  may  leave  his  servants  there 
to  arrest  men,  for  safeguard  of  the  peace.  It 
is  a  case  well  known,  that  if  a  house  be  set  on 
fire,  every  man  may  pull  down  the  next  house»  . 
for  prevention  -of  a  greater  mischief;  so  it 
seems  concerning  the  incendiaries  of  state, 
they  ought  to  be  restrained  and  supprest,  lest 
others  should  be  stirred  up  by  them  to  the  same 
combustion,  23.  Ass.  56.  and  22  £.  4,  45.  in. 
false  imprisonment  the  defendant  justifies,  be- 
cause the  plainti6f  was  mad  and  out  of  his  wits, 
and  that  he  had  done  some  harm,  and  that  he 
had  bound  and  beat  him  to  avoid  further 
harm,  which  might  have  happened  by  his  mad- 
ness ;  and  the  justification  was  held  good.  So 
is  it  in  matter  of  government ;  to  avoid  coifimo- 
tions,  the  king  ought  to  use  his  coercive  power 
ngainst  those  that  are  enraged.  The  objection 
was,  that  this  course  was  against  the  E*etitioa 
of  Right.  But  I  answer,  That  this  case  is  out  of 
the  words  of  that  Petition;  the  words  of  the 
Petition  were  "  Whereas  by  the  statute  called 
the  Great  Charter,  and  by  the  statute  of  28  £.  3, 
no  freeman  may  be  taken  or  imprisoned  ; — ^yet 
against  the  tenonr  of  the  said  statute,  &c. 
divers  of  your  subjects  have  of  late  been  impri-. 
soned,  without  any  cause  shewed ;  and  when 
for  their  deliverance,  &c.  they  were  brought 
befi>re  the  justices  by  writs  of  Habeas  Corpus, 
there  to  undergo  and  receive  as  the  court  should 
order,  and  their  keepers  commanded  to  certify 
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the  caase.of  theic  detainer,  and  no  cause  was 
certified,  but  that  they  were  detained  by  yonr 
iniye^ity's  special  command,  signified  by  the 
lords  ot*  your  council ;  and  yet  were  returned 
back  to  several  prisons,  without  being  charged 
with  any  thing  to  which  they  might  make  answer 
according  to  law/'  These  last  words  are  ob- 
servMcj  'without  being  charged  with  any  thipg 
*  to  w  hich  they  might  make  answer ;'  these  words 
do  not  refer  to  the  return  of  the  Habeas  Cor- 

JpttB  ;  for  the  cause  returned  therein  cannot  be 
traversed,  9  H.  6,  54.  but  the  court  took  it  as 
true.  But  the  setting  forth  of  the  cause,  and  the 
answer  to  the  same  cause,  is  to  be  upon  other 
proceedings,  to  wit,  upon  the  indictment  for  the 
offence,  or  otherwise.  And  there  is  a  great 
difference  between  the  return  of  a  writ  to 
which  a  tnan  may  answer,  and  the  return  of 
an  Habeas  Corpus,  10  E.  4,  and  3  H.  7,  11. 
are,  that  if  the  sheriff  return  Retcous,  all  cer- 
tainties of  every  circumstance  ought  to  be 
fehewed  ;  because  it  is  fitting,  that  a  tiling  cer- 
tain be  brought  into  judgment.  And  upon 
shewing  of  the  grievance,  as  above,  the  petition 
IS,  that  no  freeman,  in  any  such  manner  as  be- 
fore is  mentioned  be  imprisoned  or  detained ; 
such,  and  it  hath  relation  to  such  imprisonment, 
which'is  mentioned  in  tiie  premises.  And  impri- 
sonment mentioned  in  tlie  premises  of  the  peti- 
tion, is,  where  no  cause  at  all  was  mentioned ; 
then  where  any  cause  is  shewed,  is  out  of  the 
petition,  and  that  such  is  the  word  relative, 
appears  by  Coke  11.  62.  where  many  cases  are 
put  to  tlie  same  purpose,  wliich  see. 

The  third  Objection  was.  That  the  Return 
vras  general  and  uncertain.  The  counsel  on 
tlie  other  side  Imd  divided  the  words  of  the  re- 
turn, but  that  is 40  offer  violence  thereto;  for 
an  exposition  shall  i\pt  be  made  by  fractions, 
but  upon  the  whole  matter.      For  the  first 

'  words, — '  notable  contempts* — it  hatli  been 
said,  that  the  addition  of  the  word  notable  is 
but  to  make  a  flourish :  But  I  say.  That  notable 
is  not  the  emphasis  of  the  return,  hut  it  only 
cxprcsseth  the  nature  of  the  offence;  and  yet 
**  notable'  is  a  word  observable  by  itself  in  the 
law,  and  implies,  that  the  thfng  is  known  and 
noted.  By  27  £•  1,  sheriffs  shall  be  punished, 
that  let  notorious  offenders  to  bail^  and  by  the 
statute  of  4  H.  4,  cap.  S.  a  notorious  or  com- 
mon thief  shall  not  make  his  purgation :  and  26 
E.  3,7 1.  in  a  trespass  for  false  imprisonment, 
the  defendant  said.  That  the  plaintiff  came 
into  the  town  of  Huntington,  and  because  he 
was  seen  in  the  company  of  R.  de  Thorby,  who 
was  a  notorious  thief,  he,  as  baihff  of  Hunting- 
ton, took  him  upon  suspicion.  I  confess,  that 
— '  for  contempts'—  is  general,  yea,  it  is  genut 
fiencralknmum^  and    within  the  Petition    of 

Right  ;•  but  the  words  are, *  against  our- 

'  self.'    It  hath  been  said,  that  this  might  be 

by  irreverent  words  or  jesturei». '  And  our 

'  Government' it  hath  been  said»  that  this 

might  be  by  contempt  to  the  king's  writ,  or  by 
Retra:(U,  as  Beecher's  case  is.  To  this  I  an- 
swer, that  those  words  which  are  spoken  to  one 
purpose^  ougb(  not  to  fa«  wrested  to  another; 


and  this  is  against  the  common  meaning  of  tht 
words.  Coke  4.  T1k>u  art  a  murderer,  the  de- 
feudant  shall  not  afterwards  explain  it  to  be  a 
murderer  of  hares,  for  the  liighest  murder  is  in- 
tended. So  here>  tha  highest  govemment  is 
intended. 
4.  It  hath  been  objected  that *  for  stii^ 

*  ring  up  of  sedition  against  us' may  per- 
haps be  but' an  offence  fineable:  but' those 
wurds  joined  with  the  former  words,  shew  this 
to  be  an  offence  of  the  highest  nature;  sedition 
is  a  special  contempt.  And  although  sedition 
in  itself  may  be  but  a  general  offence,  yet  here 

it  is, <  sedition  against  us  and  our  govern- 

<  ment' which  makes  it  particular.    It  bath 

been  confessed  by  one,  tliat  argued  on  the  other 
side,  that  there  is  a  general  in  a  particular. 
Coke  4.  p.  75.  Holland's  case,  there  is  the  most 
general,  and  there  is  a  genertd  in  particular,  as 
the  state  ecclesiastical.  Thirdly,  There  is  more 
particular,  as  the  colleges,  deans,  and  chapters. 
This  being  in  a  case  of  return  upon  Habea%. 
Corpus,  no  precise  certainty  is  required.  In 
an  indictment,  a  certainty  of  all  circumstances 
is  requisite ;  in  pleading,  a  certainty  is  required  ; 
in  counts,  a  more  precise  certainty  ;  in  bars,  a 
certainty  to  a  common  intent  is  enough.  There 
is  not  such  precise  certainty  required  here  as  in 
indictment  or  count,  because  the  party  ought 
to  answer  unto  them ;  nor  so  much  certainty 
required  in  tliis  as  in  a  bar.  And  the  return  is 
not  incertain ;  for,  as  it  i^  said  in  Plowden  202. 
and  193.  a  thing  is  incertain,  where  it  may  be 
taken  indifferently  one  way  or  the  other.  But 
where  the  intendment  the  one  way  exceeds  the 
intendment  the  other  way,  it  is  not  uncertain , 
as  it  is  here.  .  The  words  are, -*  for  notable 

*  contempts  against  us  and  our  Government, 
'  and  for  stirring  up  of  sedition  against  us.'- 
Here  is  a  certainty  of  intendment  one  way. 
There  are  many  writs  which  are  more  uncertam 
than  this  return  here  is,  and  yet  good.  The 
Writ  concerning  the  takiug  of  an  Apostate  ia 
general, '  quod  spreto  habitn  ordinis ;'  and  yet 
there  are  more  sorts  of  apostacies. .  In  the  writ 
concerning  the  amoving  of  a  leper,  the  words 
are  g^eral,  and  yet  it  appears  by  F.  N.  B<  that 
there  are  two  kinds  of  lepers,  one  outward,'  and 
the  other  inward ;  and  fur  the  latter,  the  writ 
concerning  amoving  a  leper.  So  the  writs  con- 
cerning the  burning  of  an  heretic,  and  con- 
cerning the  burning  of  an  ideot,  are  general ; 
and  yet  there  are  sundr}'  kinds  of  heretics  and 
ideots  also.  But  it  hath  been  objected,  that 
Sedition  is  not  a  law-term,  nor  known  in  the 
law,  of  which  the  judges  jcvai  take  no  notice; 
but  the  words  to  express  offences  of  tliis  nature, 
are  murder,  treason,  felony,  he.  and  that  no  in- 
dictment of  sedition  generally  was  ever  seen. 
To  this  I  answer,  perhaps  it  is  true,  that  no  in- 
dictment was  ever  seen  made,  because  the  form 
of  an  indictment  is  precise ;  words  of  art  are 
required  therein,  as  appears  in  Dyer  69,  fi61. 
Coke  4.  p.  39.  Vaux's  case;  yet  in  5  £.  6, 
Dyer  69.  it  is  said,  that  Juratut  implies /jf^oiiire 
cepit,  although  the  contrary  hath  b«^en  objected. 
In  a  retoroy  words  by  periphrasis  are  somcient. 
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The  wttrrant  of  a  justice  of  peace  to  apprehend 
J.  S.  because  of  prepense  malice,  inUrfeeit  J. 
D.  is  good  eoougb,  although  tliere  wants  the 
word  murdravit.  In  5  R.  9.  F.  Trial  54. 
Belknap  says,  That  a  miscreant  shall  forfeit  his 
land.  Out  of  which  it  moy  be  gathered,  that  a 
man  may  be  indicted  for  miscreancy.  And  it 
•cems  likewise,  that  an  indictment  of  sedition 
may  be  good,  for  in  some  cases  it  is  treason. 
1  agree,  Peake's  case,  which  hath  been  objected, 
that  fur  these  words '  seditious  fellow'  no  action 
lies,  and  so  b  Coke  4. 10.  because  those  words 
do  not  import  an  act  to  be  done,  but  only  an 
inclination  to  do  it;  but  if  a  man  say  such 
words  of  another,  which  import  that,  he  hath 
made  sedition,  they  are  actionable,  as  it  was 
resoked  in  Phillips's  and  Badby's  case,  !24  Elix. 
Coke  4.  19.  '  Thou  hast  made  a  seditious  Ser- 

*  mon,  and  moved  the  people  to  ^sedicion  this 
'  day,'  adjudged  actionable.  So  in  the  lord 
CromweFs,  Coke  4.  12,  13.  the  action  would 
have  lain  for  those  words,  '  You  hke  of  tliose 

*  that  maintain  sedition  against  the  queen's  pro- 
'  ceedin}i;s,'  if  there  bad  not  been  another  mat- 
ter in  the  case.  I  agree,  the  case  of  SI  E.  3. 
Sir  John  Garbyol's  case,  and  42  E.  3,  for  in 
those  cases,  secution  was  only  taken  adjective- 
ly,  and  shewl  an  inclination  only  to  do  a  sedi- 
tious act ;  and  in  such  sense,  sedition  may  be 
applied  to  other  offences  than  treason.  In  31 
£.  1.  f.  Gard.  157.  Gardein  in  Socage  made 
feofmeot  of  land  which  he  had  in  ward,  this  is 
forfeiture,  says  the  book,  for  the  treason  which 
he  did  to  the  ward ;  so  there,  one  thing  is  called 
treason,  which  is  only  a  breach  of  trust.  In  an 
appeal  of  Mayhem,  it  is  ftfonkl^  and  yet  6  H. 
7.  1.  it  is  not  felonv ;  but  felony  is  there  only 
put  to  express  the  heinousness  of  the  offence  ; 
it  is,  as  it  were,  a  felony.  The  statute  of  2  H. 
4.  1  Mar.  13  Eliz.  35  Eliz.  17  R.  2. 3  &  4  E.  6. 
14  Eliz.  which  have  been  objected,  have  the 
word  sedition,  but  not  applicable  to  this  case. 
Bracton  in  his  book  de  Conma,  says,  *  si  c^uis,' 
&C.  J  f  any  by  rash  attempt,  plotting  the  kmg's 
deathy  should  act,  or  cause  any  to  act,  to  the 
sedition  of  the  lord  the  kin^,  or  of  his  army,  it 
is  treason.  And  Glanvile,  ra  as  many  wonts, 
says.  That  to'  do  any  thing  in  sedition  of  the 
kingdom,  or  of  the  army,  is  high-ti;eBSon.  And 
Briuon,  fol.  16.  it  is  high-treason  to  disinherit 
the  kip^  of  the  realm,  and  sedition  tendeth  to 
ihe  disinheritance  of  the  king;  for,  as  it  hath 
been  said,  <  Seditio  est  quasi  seorsum  itio,'.when 
the  people  are  severed  from  the  king :  or  it  is, 
'  Separans  &  ditione,'  when  the  people  are 
severed  irom  the  power  of  the  king.  And  iii 
this  sense  sedition  is  no  stranger  in  our  law ; 
and  such  sedition  ^hich  severs  the  people  from 
the  kia^,  is  treason. 

Bot  It  hath  been  objected,  Thnt  by  the  stii« 
tate  of  25  £.  3,  the  parliament  ought  only  to 
determine  what  is  treason,  what  not.  To  this 
I  answer.  That  upon  the  said  statute,  the  posi- 
tive law  Had  always  madeexplication  and  exposi- 
tion. Br.  Treason  24,  the  words  are '  Compass 
*  or  imagine  the  death  of  the  kine ;'  and  there  it 
b  taken,  that  he  that  mtUicioiKsiy  deviseth  how 


the  king  may  come  to  death,  by  words  or  other- 
wise, and  does  not  act  to  explain  it,  as,  in  as- 
saying harness,  this  is  treason.  13  £1.  Dy.  298* 
Doctor  Story's  case,  he  being  beyond  sea,  prac- 
tised with  a  foreign  prince  to  invade  tlie  realm, 
and  held  treason,  becau«e  invasion  is  to  the 
peril  of  the  prince,  and  so  within  the  statute  of 
24  £.  3,  Mar.  Dy.  144.  The  taking  of  the 
castle  of  Scarborough  was  treason  in  Stafford, 
by  30  Ass.  u.  19,  which  was  presently  after  the 
making  of  the  statute  of  25  E .  3 .  A  man  ought 
to  have  been  hanged  and  drawn,  that  brought 
letters  of  excommengement  from  the  pope,  and 
published  them  in  England ;  and  it  is  to  be 
noted,  that  at  the  sanoe  time  there  was  no  sta- 
tute to  make  it  treason,  but  upon  construction 
of  the  said  statute  of  25  E.  3,  though  now  it 
be  made  treason  by  the  statute  of  13  Eiiz.  if  it 
be  with  intention  to  advance  foreign  power. 
Perhaps  tlie  sedition  mentioned  in  this  return^ 
i«  high  treason  ;  and  yet  the  king  may  make  it 
an  ofience  finable,  for  he  may  prosecute  the 
offender  in  what  course  he  pleaseth ;  and  if  it 
be  treason,  then  the  prisoners  are  not  bailable 
by  the  statute  of  Westminster.  But,  suppose 
that  it  is  but  a  finable  oSente,  yet  by  the  said 
statute^  those  who  are  imprisoned  for  open  and 
notorious  naughtiness,  shall  not  be  bailed;  the 
same  naughtiness  is  there  intended  high  and 
exorbitant  offence. 

2.  It  is  fit  to  restrain  the  prisoners  of  their 
liberty,  that  the  common-wealth  be  not  damni- 
fied. It  is  lawful  to  pull  down  a  house  to  pre« 
vent  the  spreading  mischief  of  fire;  it  is  lawful 
to  restrain  a  furious  man.  And  by  the  14  H. 
7,  a  justice  of  peace  may  restrain  a  rout.  I'hen 
the  restraint  of  dangerous  men  in  the  common- 
wealth is  justifiable  and  necessary.  24  E.  3^ 
83.  p.  25.  sir  Thomas  Figet  went  armed  in  the 
palace,  which  was  shewed  to  the  king*s  council : 
wherefore  he  was  taken  and  disarmed  before 
the> chief-justice,  and  committed  to  the  prison, 
and  he  could  not  be  bailed  till  the  king  sent 
his  pleasure;  and  yet  it  was  shewed,  that  the 
lord  of  T.  threatened  him.  Out  of  which  case 
I  observe  two  things :  1.  That  the  judge  of 
this  court  did  cause  a  man  to  be  apprehended, 
upon  complaint  made  to  the  council,  that  is, 
to  the  lords  of  the  privy-council.  2.  That  al- 
though he  did  nothing,  he  is  not  mainpernable 
until  the  king  sent  his  pleasure,  because  he  was 
armed  and  furiously  disposed.  So  here.  Where- 
fore I  pray,  that  the  prisoners  may  be  sent  back 
again. 

Davenport  argued  to  the  same  intent  and 
purpose,  and  therefore  I  will  report  his  argu» 
ment  briefly. 

1.  He  said,  ThAt  the  re|um  here  is  sufficient. 
The  counsel  on  the  other  side  have  made  frac- 
tions of  this  return,  and  divided  it  into  several 
p«t8,  whereas  the  genuine  construction  ought 
to  have  been  made  upon  the  entire  return ;  for 
no  violence  ought  tq  be  ofiered  to  the  text.  7 
£.  4, 20.  In  false  imprisonment,  the  defendant 
did  justify,  and  alledged  several  reasons  of  his 
justificatioa;  to  wit,  beoauw  a  man  was  killed. 


and  that  this  was  in  the  county  of  S.  «nd  that 
the  common  voice  ivnd  fame  was  that  the 
plaintiff  was  culpable.  And  this  was  iield  a 
good  iJea,  although  Bryan  did  tliere  object. 
That  thp  plea  %vas  double  or  treble;  and  the 
reason  was,  because  twenty  causes  of  suspicion 
.make  but  one  entire  cause;  and  indivisible  • 
unity  iu  this  ought  not  to  be  divided  :  so  Coke 
8,  66.  Croc^ate's  case.  In  an  action  of  tres- 
pass, the  defendant  justi6es  for  several  causes, 
and  held  good,  because  upon  the  matter,  all  of 
them  make  but  one  cause.  Coke  8. 1.  17,  It 
is  said,  That  it  is  an  unjust  thing,  unless  the 
whole  law  be  looked  into,  to  jud^e  and  answer, 
by  propounding  any  one  particular  thereof; 
and  if  it  be  unjust  in  the  exposition  of  a  law, 
it  is  uncivil  in  a  return  to  make  fractions  of  it ; 
in  the  construction  thereof  especially,  it  being 
a  return  for  information,  and  not  for  accusation* 
*  8.  Altliough  the  counsel  on  the  other  side 
have  taken  this  case  to  be  withii^  the  Petition 
of  Right,  yet  this  is  PetUio  principiif  to  take 
that  for  granted  whiclf  i«  tlie  question  in  debate, 
lie  said.  That  he  would  not  ofler  violence  to 
'the  Petition  of  Hight,  to  which  the  king  had 
assented,  and  which  shall  really  be  performed. 
But  the  question  here  is,  whether  this  return 
be  within  it?  And  the  Judges  are  keepers,  not 
masters  of  this  pledge  ;  and  it  seenis,  that  this 
return  is  out  of  the  letter  And  meaning  of  the 
said  statute. 

d.  lie  said.  That  this  was  the  actual  commit- 
ment of  the  lords  of  the  privy>council,  and  the 
habitual  or  virtual  commitment  of  tlie  king. 
[But  because  upon  these  two  matters  he  put 
no  cose,  nor  gave  anv  reason,  but  what  lAid 
bepn  put  or  given  in  the  art;umentof  the  grand 
l^abeas  Corpus,  Mich.  3  Caroli,  and  afterwards 
in  the  .house  of  commons,  (vide  page  59,  &c. 
ante)  which  was  reported  to  the  lords  in  the 
painted  chamber,  I  have  here  omitted  them.] 
And  for  the  great  respect  which  the  law  gives 
tu  the  commands  of  the  king,  he  put  these 
cases :  7  U.  3,  attachment  of  waste  against  the 
tenant  In  dower,  and  the  waste  was  assigned 
in  the  taking  of  fish  out  of  a  pond,  and  the 
carrying  them  away.  And  the  defendant  plead- 
ed. That  her  second  husband,  by  the  command 
of  the  lord  the  king,  took  al4  the  fish  out  of  the 
iNiid  pond  to  the  use  of  the  lord  the  king,  and 
held  a  good  justification ;  which  proves,  that 
the  command  of  the  king  there  to  her  husband^ 
excused  her  of  the  said  waste.  And  yet  it  is 
clear,  that  a  tenant  in  dower  is  liable  to  an  action 
of  waste,  for  waste  done  in  the  time  of  her 
second  husband :  but  contrary  is  it,  where  a 
woman  is  tenant  for  life,  and  took  a  husband, 
who  made  waste  and  died,  no  action  lies  against 
the  wife  for  that  waste.  And  F.  N.  B.  17  A. 
If  the  tenant  in  pracipi  at  the  grand  cape  makes 
default,  the  king  may  send  a  writ  to  the  justices, 
rehearsing  that  he  was  in  his  service,  &c.  conw 
manding  them,  that  that  default  be  not  p!«- 
judicial  to  him;  and  this  command  of  the  king 
excuseth  his.default,  he  the  cause  true  or  no. 

4.  For  the  particulars  of  the  return,  it  is — 
'  for  notable  coutemptAAgainit  the  government ;' 
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-—but  as  to  that,  it  hath  been  said,  that  the 
king  hath  sundry  governments,  to  wit,  ecc}csi-» 
astical,  political,  ^c.  ai^d  it  is  not  shewn  against 
which  of  them.  This  is  but  a  catilling  excep- 
tioil ;  tiiey  might  as  well  have  excepted  to  this 
return,  brcnuse  it  is  not  ^htfwn,  that  these  con- 
tempts were  after  the  last  general  pardon;  that 
had  been  a  better  exception.  The  last  words 
of  the  ret  urn  are,— <  raising  sedition  against  ns;' 
— htit  as  to  this,  it  has  been  said,  that  uditw  is 
not  a  word  known  in  tbe  law,  and  is  always 
taken  either 'adverbially,  or  adjectively,  and  is 
not  a  substantive.  To  this  he  said,  that  although 
it  is  liot  a  substantive  for  the  preservation,  yet 
it  is  a  substantive  for  the  destruction  of  a  king- 
dom. And  he  said,  that  he  found  the  word  se- 
ditio  in  the  law,  and  the  consequent  of  it  like- 
wise, which  is  sednetio  popuiu  But  it  is  not 
ever  found  to  be  taken  in  a  good  sense,  it  is 
always  ranked  and  coupled  with  treason,  rebel- 
lion, insurrection,  or  stu:h  like,  as  it  appears  by 
all  those  statutes  which  have  been  remembered 
on  the  other  side.  Therefore  he  prayed  that' 
the  Prisoners  might  be  sent  back. 

Trin.  5  Car.  I.  B.  IL 

Tbe  first  day  of  the  Tirm,  upon  Habeas  Cor- 
pus to  sir  Allen  Apsley,  tbe  Lieutenant  of  the 
Tower,  to  bring  here  the  body  of  John  Selden, 
esq.  with  .the  cause  of  detention  ;  he  returned 
tbe  same  cause  as  in  Mr.  Stroud's  case  :  and 
Mr.  Utdeton  (aHxrwards  sir  Edward,  and  Chief 
Justice  of  the  Common  Pleas,  and  Keeper  of 
the  Great  Seal)  of  counsel  with  him*  moved. 
That  the  lietura  was  insufficient  in  substance ; 
therefore  he  prayed  that  he  might  be  bailed.' 
It  is  true,  that  it  is  of  great  consequence,  botb 
to  the  crown  of  the  kmg^  and  to  the  Liberty  of 
tlie  Subject.  But,  under  favour,  for  the  dif&> 
culty  of  law  contained  in  it,  the  case  cannot  be 
called  grand.  In  my  argument,  I  will  offer  no- 
thing to  the  court,  but  that  wliich  I  have  seen 
with  these  eyes,  and  that  which  in  my  under- 
standing (which  is  much  sulject  to  mistakes)* 
can  receive  no  sufficient  answer. 

I  will  divide  my  argument  into  fotu*  several 
Heads  t 

1.  To  point  out  those  roatten  which  I  think 
unnecessary,  and  not  condociUe  to  tlie  matter 
in  question. 

2.  1  will  consider  the  Warrant  of  the  Privy 
Council  in  this  case. 

3.  Tbe  Warrant  of  the  king  himself. 

4.  The  Objections  which  have  been  made  by 
the  contrary  side,  tbe  strength  of  them,  and' 
give  answer  to  them. 

For  the  first  of  these  heeds,  1.  I  wiH  admit, 
that  the  kinjt  may  commit  a  man.  9.  That  a 
man  committed  by  the  kin^  isnot  replevisable- 
by  the  sheriflF,  hut  he  is  bailable  by  Uiis  court, 
notwithstanding  the  statute  of  Westm.  1,  c.  15. 
And  that  he  shall  not  be  bailable,  is  against  the 
Petition  of  Right;  I  will  not  dispute  it,  for  it  is 
established  by  the  Answer  of  the  king  to  tbe  said ' 
Petition.  And  the  argomeats  made  to  this  pur^ 
pose  in  the  said  parliament,  and  in  the  Painted 
Chamber  before  both  the  houses,  are  Kcorded 
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in  parliamrat,  to  which  every  one  may  resort. 
But  i  will  lay  «s  a  ground  of  my  foJlowing  ar- 
gument, that  as  oflfences  are  of  two  natures, 
capital,  or  as  tre9pasiCB ;  so  they  are  punished 
io  two  maiuiers,  to  wit,  capitally,  or  hy  fine, 
or  imprisonment.  For  the  offences  of  I  he  first 
nature,  as  Treasons,  and  the  like,  impri- 
sonment is  imposed  upon  the  offender,  only 
for  custody ;  but  for  misdemeanors  of  (he 
second  nature,  imprisonment  is  imposed  upon 
him  for  a  punishment.  Then  this  is  my  ground, 
That  no  Freeman  tlial  is  imprisoned,  only  fur 
misdemeanors  before  conviction,  may  be  de- 
tained in  prison  without  bail,  if  it  be  ofierefl, 
unless  it  be  in  some  particular  cases,  in  which 
tlie  contnry  is  ordained  by  any  particular  sta- 
tute. 

«.  For  the  Warrant  of  the  Privy  Council, 
which  signifies  the  pleasure  of  the  king  to  com- 
mit the  prisoner;  perhaps  this  was  a  good 
ground  of  the  commitment,  but  it  is  no  ground 
tor  the  detaining  of  the  prisoner  wiihont  bail ; 
and  this  the  king  himself  batli  acknowledged,  as 
the  ancient  right  of  the  subject,  in  the  Petition 
r>f  Right ;  wherefore  it  is  not  now  to  be  disputed. 

3.  For  the  Warrant  of  the  king,  as  it  is  cer- 
tified by  this  Ratom,  there  is  not  any  sufficient 
cause  contained  within  it,  for  the  detaining  of 
tbe  prisoner  in  prison;  for  the  law  being,  as  I 
have  declared  above,  that  for  a  misdemeanor 
before  conviction,  no  freeman  may  be  impri- 
soned before  conviction,  without  bail  or  main- 
pnze,  tbe  sole  question  now  is,  if  this  return 
contain  within  it  any  capital  offence;  or  if  only 
a  trespass  or  misdemeanor,  and  then  the  party 
is  baimbic :  and  for  the  disquisition'  hereof,  1 
will  consider  the  Return,  1 .  As  it  is  divided  in 
several  parts :  2.  I  will  consider  all  those  parts 
of  it  together.  1.  As  it  is  severed  in  parts. 
Tlie  first  part  of  it,  *  for  notable  contempts  by 

*  him  oommitfead  agsitist  ourself  andomr  govern- 
'  meot.'  For  '  cooteropts,*  all  contempts  are 
ait^insc  the  king,  mediately,  or  immediately, 
and  against  his  government.  '  Notable,'  tliis  is 
all  one  with  notorious  and  manifest,  as  appears 
by  tbe  statute  of  West m.  1,  c.  15,  and  96  £.  3, 
7 1,  which  hath  been  remembered.  And  *  no- 
table' is  but  an  etnphatical  expression  of  the 
natore  of  tbe  thmg,  and  idters  it  not.  *  Against 
us,'  all  riots,  routs,  batteries,  and  trespasses, 
are  against  us,  and  against  our  crucvn  and 
dignity ;  contempt  agaitist  our  com t  of  jus- 
tice is  a  contempt  against  us.  But  if  the 
Return  were  made  here,  that  he  was  com- 
mitted for  a  contempt  made  in  Chancery, 
the  pnrty  sbnll  be  bailed,  as  it  was  resolved 
in  this  Court  in  Michael  ^psley*s  case,  and 
in  Ruswell's  case,  13  Jacobi,  fur  the  return  is 
too  general.  In  it  the  imture  of  the  offence 
ongbt  to  be  eipressed,  that  the  court  may  judge 
thoeof.  And  <  contempts'  here  is  indivM^tinm 
T«^tt»  :  therefore  for  them,  before  conviction, 
tbe  party  cannot  be  imprisoned  without  bail  or 
mainpriie. 

Tbe  second  part  of  the  Return  is  '  and  for 

*  stirring  up  of  Sedition  against  us:'  tbe  other 
ude  fud.  That  jsdittp  it  i*v«r  taken  ill  tbe  worse 


sense :  that  is  true.  But  hence  it  follow* s  nor, 
that  the  piirty  that  commits  h  is  not  huilahlo, 
£verv  small  ofienceis  taken  in  the  wor»t  sense, 
as  the  stealing  of  an  apple,  and  the  like ;  but 
such  kind  of  offenders  shall  not  be  coramiucd 
without  bail.  To  examine  the  nature  of  this 
offence,  uhich  is  culled  *  sedition,'  it  ought  to 
be  understood,  as  this  Return  is,  either  as  tres- 
pass, or  as  High  Treason  ;  for  it  cannot  be  in- 
tended to  be  Petty  Treason,  for  Petty  Trea- 
son is  so  called  in  respect  of  tlie  offence 
done  to  any  particular  subject ;  but  in  respect 
of  the  king,  it  is»  but  as  a  Felony,  therefore 
the  Indictments  for  the*  same  are  feloniously 
and  traitorously.  And  here  the  words  arc, 
'  sedition  against  us  ;'  so  of  necessity  it 
ought  to  be  intended  of  an  offence,  that  more 
immediately  concerns  the  same  king.  For  the 
discussine  of  this  matter, 

1.  I  will  consider  in  what  sgnse  and  significa- 
tion this  wbrd  seditio  is  used. 

3..  How  it  shall  He  expounded  here  by  rela- 
tion thereof  to  tlie  king. 

3.  What  sense  these  viords  *  against  us,*  shall 
have  here, 

1.  For  Sedition  ;  it  is  not  found  in  the  di- 
vision of  offences  in  our  law,  but  as  it  is  min- 
gled and  coupled  with  other  offences.  No  in- 
dictment of  sedition  only  was  ever  feen,  nor 
can  be  shewn ;  routs,  riots,  and  on  lawful  assem- 
blies, are  much  of  the  same  nature  with  it,  and 
do  wiell  express  the  nature  of  sedition.  Tlie 
English  word  is  drawn  from  the  nord  teditio 
in  Latin,  and  the  derivation  of  it  is,  as  hath 
been  observed,  te^iltp^  or  srnrtum  itio ;  and  tbe 
seditious,  as  one  says,  take  a  diversion  and 
draw  others :  it  is  used  in  the  Bible,  in  poets, 
histories,  and  orators,  for  tumult,  or  hurly- 
burly,  or  uproar,  or  confosed  noise, — *  Sjeriitio- 

*  que  recens  dubioque  susurro,'  in  Liv.  lib.  2. 
cap.  44.  And  in  Tacitus  it  is  taken  for  mutiny 
in  an  army,  when  the  army  is  always  repining 
at  the  captain.  In  the  Italian  language,  which 
is  the  elder  son  of  Latin,  sedition  and  discord 
is  ail  one.  Numb.  cap.  30,  3,  tbe  Latin  trans- 
lation is^  *  Versi  in  seditione;'  the  English  is, 

*  chode,'  or  *  murmured.'  Numb.  26,  9,  the 
Latin  is,  *  In  seditione  Corah  ;'  the  English  is, 

*  In  the  Company  of  Corah.*  Numb.  27,  3, 
the  Latin  i?,  *  Nee  fuit  in  sf  ditione  eorum ;' 
the  English  is, '  in  the  company  or  assembly  of 
them.*    Judg.  12.  1,  the  Latin  translation  is, 

*  Facta  est  ergo  seditio  in  Ephraim  ;'  tbe 
English  translation  is,  '  The  men  of  Ephraim. 
gathered  themselves  together.*  In  the  New 
.Testament,  Acts  >9,  40.  Seditio  in  the  La- 
tin is  translated  *  uproar'  or  *  meeting.'  Acts 
15,  2.  *  Facta  est  ergo  seditio,'  &c.  and 
it  is  translaterl  '  dissension*  and  '  disputa- 
« tion.'  Acts  24.  5,  Tertullus  tlic  Orator* 
accuseth  Paul  for  moving  sedition  ;  and  the 
subsequent  words  are,  *  A  ring- leader  of  the 
sect  ot  the  Pharisees  ;*  so  that  his  sedition  there 
was  but  a  schism :  and  the  words  there  are  in  a 
manner  tbe  very  same  with  our's  here ;  there  it 
was,  •  for  moving:*  here,  *  for  starring  of  Sedi- 
tion.*    Setktio,  as  an  approved  author  says. 


255]  STATE  TRIALS,  5  Chables  h  \620,r^Pr(xeeding$  agamst  Wtn.  Stroud,  €$q.  [25G 


imports  di$cordiam,  to-wit,  when  the  membera 
of  one  body  fight  against  another.  The  lord  of 
St.  Albans,  who  was  lately  the  Lord-Chancellor 
of  England,  and  was  a  lawyer  and  great  states- 
man likewise,  and  well  knew  the  acceptation  of 
this  word  '  sedition*  in  our  law,  hath  made  an 
essay  of  sedition,  and  the. title  of  the  essay  is, 

*  Of  Seditions  and  Tamults.:'  the  whole  essay 
deserves  the  reading.  (See  3  Bacon's  Works, 
320.)    And  there  is  a  Prayer  in  the  Litany, — 

*  from  Sedition  and  Heresy,  &c.'  So  that  here 
sedition  is  taken  as  a  kind  of  sect. 

This  being  the  natural  Unification  of  the 
"wordy.then  tlie  next  labour  shall  be  to  see,  if 
any  thing  in  our  Law,  cross  this  exposition. 
And  it  seems  clearly,  that  there  is  not,  2  H.  4, 
t,  15..  And  it  is  in  the  Parliament-roll,  n.  48, 
against  Lollards,  who  at  that  time  were  taken 
as  heretics,  and  says,  That  such  preachers  which 
excite  and  stir  up  to  sedition,  shall  be  consented 
before  the  Ordulhry,  &c.  There,  sedition  is 
taken  for  dissension  and  division  in  doctrine. 
And  this  IS  not  made  Treason  by  the  said  sta- 
tute, although  the  said  statute  be  now  repealed 
by  the  statute  of  25  H.  8,  c.  4,  1  and  3  Phil. 
&  Mar.  c.  3,  which  is  in  Rastal,  News  4,  which 
is  an  act  against  seditious  words  and  news  of 
the  king  and  qiiecn,  which  is  a  great  misde- 
meanor ;  and  yet  the  punishment  appointed  to 
be  inflicted  by  the  said  statute,  is  but  tlie 
pillory,  or  a  fine  of  100/.  And  the  said  stabjte 
by  the  statute  of  t  £liz.  c.  16,  was  extended  to 
her  also,  which  statute  now  by  her  death  is  ex- 
pired :  which  I  pray  may  be  observed,  IS  Eliz. 
cap.  1,  against  those  who  seditiously  publish 
who  are  the  true  heirs  of  the  cr6wn,  that  they 
shall  be  imprisoned  for  a  year,  &c.  And  13 
Eliz.  c.  2,  tne  seditious  bringing  in  of  the  pope's 
bulls  is  made  treason,  which  implies,  that  it 
was  not  so  at  the  common  law.  23  Eiiz.  c.  H, 
If  any  person  shall  devise,  write,  or  print  any 
book,  containing  any  false,  seditious  and  slan- 
derous matter,  to  the  stirring  up  or  movine  of 
any  rebellion,  &c.  every  such  oflfence  shall  be 
judged  felony.  And  in  an  Indictment  upon  the 
said  statute  (which  see  Coke's  Entries,  f.  352, 
353.)  thert;  are  the  words — *  rebellionem  et  se- 
ditionem  movcre;'  and  yet  it  is  bift  felony,  35 
Eliz.  c.  1,  made. against  seditious  sectaries. 
Also  there  are  certain  Books  and  Authorities  in 
law,  which  express  the  nature  of  the  word  se- 
dition. Coke's  4  Rep.  p.  13,  the  lord  Cromwell's 
Case.    In  an  action  ior  those  words  [*  you  like 

*  of  those  that  maintain  seditions  against  the 
'  queen's  proceedings']  the  defendant  pleaded, 
That  he  mtended  the  maint^ance  of  a  sedi- 
tious sermon ;  and  this  was  acQudged  a  good 
plea  and  justitication.  From  which  it  follows, 
that  the  seditious  sermon  mentioned  in  the  de- 
claration, and  the  maintaininj^  of  sedition  against 
the  queen,  is  all  of  one  signification;  for  if 
|hey  might  have  been  taken  in  a  different  sense, 
the  jusuflcatiou  had  not  been  good.  Philips 
and  Badby's  case,  whidi  is  in  Coke's  4  Rep. 
p.  19,  a,  which  was  objected  by  serjeant  Berk* 
ley,  makes  strongly  for  me ;  for  there  an  action 
npon  the  case  waa  brouglit  by  a  person  for 


tboae  words,  '  Thoa  hast  made  a  seditioui  sep* 
*  mon.  and  moved  the  people  to  sedition  thia 
'  day.^  And  although  it  were  there  adjudged^ 
that  the  action  lay,  yet  the  reason  of  the  Judg- 
ment is  observable,  which  was,  because  the 
words  scandalize  the  plaintiff  in  his  profession  ; 
which  imply,  tliat  if  they  had  not  scandalized 
him  in  his  profession,  no  action. would  have 
lain.  And  ordinary  words,  if  they  scandalize  a 
man  in  his  profesiiion,  are  actionable;  as  uy 
say  to  a  Judge,  that  he  is  a  corrupt  man ;  or  to  ^ 
a  Merchant,  that  he  is  a  bankrupt ;  although  if 
they  were  spoken  to  another  man,  they  would 
not  bear  an  action.  And  although  the  Book 
say,  that  no  act  followed  there;  yet  if  the  ma^ 
ter  objected  had  been  treason,  the  very  will 
had  been  punishable,  and,  by  consequence,  a 
great  slander.  '  But  it  is  observed,  that  words 
which  imply  an  inclination  only  to  sedition,  are 
not  actionable,  as  '  seditious  knave;*  but  incli- 
nation to  treason  is  treason,  therefore  words 
which  imply  it  are  actionable.  And  also  for 
divers  words  an  action  upon  the  case  will  lie, 
which  induce  'not  treason  or  felony ;  as  for 
calling  a  woman  whore,  by  wliicb  she«  loseth 
her  marriage,  and  such  like.  Then  sedition  is 
no  offence  m  itself,  but  the  aggravation  of  an 
offence ;  and  no  indictment,  as  I  have  said 
afore,  was  e\'er  seen  of  this  singly  by  itself.  Trtn. 
21  E.  3,  rot.  23.  $r  John  Garbut's  case,  which 
was  put  before  by  Mr.  Mason;  the  indictment 
was  in  prejudice  of  his  crown,  and  in  manifest 
sedition;  and  jret  the  o&nce  there  was  but 
a  robbery.  It  is  true,  that  upon  his  arraign- 
ment he  stood  mute,  therefore  the  Roll  is,  that 
he  was  put  to  penance,  that  is,  to  strong  and 
hard  pain ;  and  this  proves,  that  it  was  not  Trea^ 
son ;  for  if  a  man  arraigned  of  treason  stand 
mute,  yet  the  usual  judgment  of  treason  shall 
be  given  on  him.  And  it  is  true  also,  that  he 
cannot  have  his  cler]^,  because  insidiator  via^ 
mm  was  in  the  indictment;  which  if  it  wa9, 
outs  the  party  of  its  clergy,  until  the  Statute  of 
4  H.  4,  c.  8,  as  is  observed  in  Coke's  11  Rep. 
p.  29.  Alexander  Poulter's  Case.  And  upon 
the  same  Roll  of  21  E.  3,  there  are  four  other 
indictments  of  the  same  nature,  where  $ediih- 
oth  is  contained  in  them.  Anno  1585.  Queen 
Elizabeth  sent  a  Letter,  which  I  have  seen,  by 
the  hands  of  the  noble  antiquary  sir  Robert 
Cotton,  to  the  mayor  of  London,  for  the  sup- 
pressing of  divers  seditious  Libeb  which  were 
publisiied  against  her  princely  government ; 
and  yet  in  tlie  conclusion  of  the  Letter  it  ap- 
pears, tliat  they  were  only  against  the  earl  of 
Leicester,  and  this  was  to  be  published  only  bj 
proclamation  in  London. 

5  U.  .4,  m.  1 1.  and  13,  the  earl  of  Northum- 
berland preferred  a  Petition  to  the  king  in  par*, 
liament,  in  which  be  confesseth,  that  he  had 
not  kept  his  majesty's  laws  as  a  liege  subject ; 
and  also  confesseth  the  gathering  of  power,  and 
the  giving  of  liberties:  wherefore  he  petitioned 
the  worship  of  the  kin^  (for  so  are  the  words) 
for  his  grace.  The  kmg,  upon  this  Petition, 
demanded  the  opinion  of  the  lords  of  parlia- 
menty  and  of  tbe  j^dgei  aisiitwiti  if  any 
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contained  within  tbe  said  Petition  were  trea- 
son, or  no ;  and  it  was  resolved  by  ttiem  aW, 
that  nothing,  as  it  is  mentioned  in  tite  baid  Pe- 
tition, was  Treason,  but  great  Misdemennnrs ; 
and  yet  truly,  though  not  fully  there  mentioned, 
it  teas  a  great  rebellion  and  insurrection.  But 
tiiej  adjudged  according  to  the  said  petition,  as 
you  are  now  to  judge  upon  the  Itetum  ^s  it  is 
made  here.  In  Mich.  33  Eliz.  Cawdry*s  Case, 
Coke's  fifth  Report,  p.  1.  Sedition  and  Schism 
were  described ;  as  Schism  is  a  separation  from 
the  unity  of  the  Church,  so  Sedition  is  a  sepa- 
ration from  tbe  unity  of  the  Commonweahh. 
And  an  Author  says,  That  a  seditious  person 
ditlers  from  a  schismatic,  because  tbe  one  op- 
poseth  tfac  spiritual  truth,  the  other  the  tem- 
poral :  and  as  Schism  of  itself  is  not  Heresy,  so 
<Sedition  without  other  ndjuncts  is  not  Treason. 
Bractou,  f.  112,  113,  118.  hath  been  objected, 
that  he  makes  (edition  treason  :  I  will  grant  to 
rhein,  licnghain  also,  who  is  to*  the  same  pur- 
pose :  for  in  those  Books  it  is  called,  '  Seditio 

*  ret^is  et  regni,'  To  them  I  answer,  1.  'i  hat 
they  arc  obscure.     For  what  signified  *  seclitio 

*  rciiis'  or  '  lumultus  regis  r'  Shall  it  be  the 
same  thine;  in  sense  ivitli  *  seditio  contra  re- 
^  cein  ?'  it  seems  that  the  said  authors  neiiltcr 
lemember  law  nor  langunge.  2.  Although  they 
reckon  sedition  amongst  the  crime  lasic  majes- 
fat  it,  yet  tliat  is  not  to  be  regarded  ;  for  they 
are  obsolete  Authors,  and  are  not  esteemed  as 
authors  in  our  law,  as  it  is  in  PI.  356,  and  Cuke 
8.  35,  but  they  may  be  used  forornamenr,  and 
they  are  good  marks  to  shew  to  us  how  the  law 
^a»  then  taken,  but  not  to  declare  how  the  law 
is  at  this  day ;  they  are  no  binding  authority  ; 
:uid  if  ihey  be,  yet  we  hare  them  on  our  side 
likewise :  for  in  his  14>th  book,  Glanvile  says, 
That  a  man  accused  of  such  a  crime  shuH  be 
bailed,  and  that  the  accuser  shall  give  pledges. 
And  Bracton  says,  That  if  no  accuser  appears 
tJiey  shall  be  set  at  liberty.  JVnd  Heugham 
reckons  amongst  the  crimes  iasa  majeUntis,  the 
breach  of  the  peace,  and  so  does  Gianvile  also. 
]'Ieta,  who  was  a  follower  .of  Bracton,  and 
transcribes  much  vtrbudm  out  of  him,  calls 
>edition,  *  Seductionem'  of  the  lord  the  king. 
And  13  £dw.  1,  the  statute  of  Kutland,  which 
prescribes  laws  for  Wales,  enacts,  that  the 
fherilT  shall  inanire  in  his  turn,  <  de  sedactori- 

*  lus  domini  regis ;*  and  it  is  not  apparent, 
•  whether  he  intended  those  which  seduce  the 

king  or  his  people.  And- in  latter  times,  Seditio 
ii  called  &//i/^io.  Fn  the  time  of  Hen.  7,  the 
earl  of  Northumberland,  being  a  great  and  no- 
tent  |>eer,  and  the  king  standing  in  awe  of  him, 
caused  liim,  with  S4  others  of  great  quality,  to 
enter  into  an  obligation  of  20,000/.  (which  ob- 
jigatioo  is  in  the  hondri  of  sir  Robert  Cotton) 
uuto  him,  Thnt  if  tlie  said  e«irl  knew  Trerison, 
Sedution,  iQ^f>,  &c.  to  be  intended  to  the  king, 
that   he   should  reveal  it      3.  Aho  *  crimen 

*  le^ae  inajestaiis,'  which  is  tbe  phrase  of  the 
Civil  Law,  is  more  general  than  Treason;  and 
the  old  authors  which  have  been  cited  much, 
follow  the  Civil  Law,  which  hath  this  expres- 
kion ;  and  seditiui)  by  tlie  Civil  Law  is  treason, 

VOL.  III. 


But  it  was  resolved  11  B.  2.  n.  14,  we  are  not 
governed  by  li»e  Civil  Law.*   And  ihe  'Mirrour 
of  Justices,'  tlie  principal   copy  whereof  is  in 
Btnnet-Collcge  library  iii  CaniliriHcejand  there 
is  also   a  copy  in   Liiicoiji's-lnu    library;  nor 
Briiton  in  his  Book,  who  writ  in  the  nauie  of 
the  king,  ha\e   not  the  word  Seditio  in  them. 
And  1  athrm  contidently,  that  there  cannot  be 
shewn  any  record,   houk,  or  staiuie,  after  the 
making  tl)e  statute  of  25  £dw.  3,  in  which  iSe- 
ditio  is  taken  as  a  capital  otTencc.    And   yet 
the  *  Mirrour  of  Justices'  reckons  up  several 
kinds  of  Treason,  which  he  divides  into  Tre;  - 
sons  ai;ain:)t  the  celestial  or  terrestrial  majesty  ; 
against  the  celestial  majesty,  as  Schism,  Heresy, 
Aliscrcaiicy  (and  according  to  this,  the  Book 
of  5  B.  2,  Trial  54,  is  to  be  understood,  which 
says,  I'hat  a  mi&creant  shall  I'ur/eit  his  lands, 
because  it  is  a  kind  of  treason).     And  also  he 
shews  divers  Treasons  ligainst  the  king,  as,  I'he 
deflowering  of  ti>e  kind's  tldest  daughter,  &c. 
but  not  a  word  of  dediiion.     But  admit,  that  Se- 
dition imports  a  greater  ollencc  than  tumult, 
yet  there  is  no  colour  to  say,  that  it  is  treason  ; 
for  25  Kdw.  3,  is  a  flat  bar  (that  i  may  use  tlie 
luuer-Temple  phrase)  to  any  thing  to  be  trea- 
son, which  is  nut  contained  in  it,  unless  it  b«i^ 
niuue  treason   by  any  special  act  afterwards ; 
and  25    Edw.    3,  does   uot  make   it  treason, 
Staml'ord   cites   (Jlan\ille,  and  Bracton,    and 
other  ancient  books,  to  shew  what  was  treason 
before  the  said  statute,  and  what  not :  and  ha 
says,  til  at  it  was  a  great  doubt  what  shall   be 
called  treasou  ;  savirtg  that  all  agree,  that  any 
tlnng  that  tends  to  the  death  of  the  king  was 
treason.     Sdly,  Now   examine  the   words,  — 
*  against  us'  —  those  words  make  not  the  crime 
more  heinuus,  as  the  case  is.     I  agrie,  tiint  if 
the  words  had  been, — *  Sedition  to  take  away  . 
'  the  life  of  the  king — it  would  have  been  trea- 
son; yea,  the  very  thought  of  treason  is  trea> 
son,  (though  none  can  judge  thereof  till  it  be 
produced  in   act)  19  H.  6,  47.  b.  by  Nevv'ton, 
13  Jac.  B.  11.  John  Owen's  case,  the  writing  of 
a  Icitcr,  whereby  he  intended  the  death  of  the 
king,'was  treason  ;  but  it  is  not  expressed,  that 
the  raising  of  this  sedition  was  witlisuch  intent, 
whereby  this  dilfers  fn>m  all  the  cases  which 
can  be  put,  in  which  there  is  such  an  intent  of 
the  death  of  the  king.     Also  this  raising  of  se-c 
dition  again&t  us,  shall  not  be  intended  treason ; 
for  if  it  had  been  so,  the  king  would  have  so  ex- 
pressed it  by  the  word  Tredson :  for, as  in  his  graci- 
ous disposition,  he  will  not  extend  a  fault  beyond 
tbe  mugnitude  thereof,  so  he  will  give  to  every. 
oBTence  the  true  and  genuine  name.     If  tbe  re- 
turn had  been — '  against  our  person* — it  had 
been  more  certain,  that  it  concerned  tbe  king 
immediately ;  this  may  be  against  any  point  of 
his  govei'ument.     And  the  proper  and  natural  . 
signification  of  the  words, — *  against  us' — is  aS' 
much  as,  against  our  autlK>rity,  our  superinteii-  f 
dency,  against  our  peace,  crow  a  .and  dignity, 

♦  See  Fortescue,  f.  115,  the  which  wa^not 
cited ;  there,  never  sedition^  strife,  or  murmuc 
is  beard. 
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whicb  are  the  usual  wprds  la  everj  indictment 
of  felonr.  Every  breach  of  tlie  peace  is 
against  the  king.  Tbe  usual  Return  upon 
every  ordinary  writ  out  of  this  court  is,  that  , 
the  party  be  before  Us;  and  couteinpt  to  tliis 
eourt  is»  contempt  against  Us  ;  and  it  is  in  the 
nature  of  sedition  to  I  he  kiiiK.  Contempts  to 
the  court  of  Star-Chnmber  are  contempts 
against  Us;  and  tipou  them,  commissions  of 
rebellion  is^uc  :  and  if  the  parties  are  brought 
in  upon  such  commissions,  yet  they  are  bailable 
ontil  their  conviction.  Tiie  king  stiles  himself, 
Us,  in  writs;  and  every  disobedience  to  any 
writ  may  be  said,  '  Sedition  against  Us.'  Routs, 
riots,  illegal  assemblies,  may  well  be  said  and 
called,  *  Sedition  against  Us  :'  and  for  such  of- 
iences,  a  map  shall  not  be  restrained  of  his  li- 
berty upon  an  *  it  may  be.'  Sach  a  Return  is 
nece^ary,  by  which  the  court  may  be  truly  in- 
formed of  the  offence.  For  the  writ  of  Habeas 
Corpus  is,  tQ  submit  and  receive  what  the  court 
shall  ordain.  And  this  return  of  this  nature  is 
not  to  be  compared  to  writs,  which  are  general, 
and  make  a  brief  narration  of  the  matter,  and 
are  pursued  and  exphiiued  by  subsequent  de- 
clarations. And  yet  I  urge  not,  that  the  re- 
turn ought  to  be  as  certain  as  an  indictment ; 
'for  an  Indictment  of  Murder  is  not  };ood,  if  it 
lack  the  vfor6murdrtivlt.  But  the  return  upon 
ftii  Habeas  Corpus  q-  d.  interjecit  I.  S.  upon 
prepensed  malice^  is  good ;  for  the  nature  of  the 
thing  is  expressed,  although  the  formal  word  be 
wanting;  but  out  of  the  iteturn,  the  substance 
of  the  oifence  ought  always  to  appear,  which 
appears  not  here.  But  it  hath  been  suid  by 
the  other  side.  That  let  the  cauae  ia  the  return 
be  as  it  will,  yet  it  is  not  traversable,  9  II.  6, 
54.  and  I  con/^s  it.  But  as  Coke's  11  Rep. 
p.  93.  James  Bagg's  Case  is,  the  return  ought 
to  have  certainly  so  much  in  it,  that,  if  it  be 
lulse,  the  parry  grieved  may  have  his  action 
upon  the  case.  And  the  grievance  complained 
of  in  die  Petition  of  Right  is.  That  upon  such 
return  no  cause  w^s  cer(i6ed,  that  is,  no  such 
cause  upon  which  any  indictment  might  be 
drawn  up  ;  for  we  never  understand,  thut  the 
party  shall  be  tried  upon  the  H.  Corpns,  but 
Uiat  upon  the  matter  coiKained  within  it  an 
Indictment  sliatl  be  made,  and  be  shall  have 
his  trial  upon  it.  And  }ct  iu  is  clear,  and  it 
hath  been  agreed  of  all  hands,  in  the  affturaent 
of  the  grand  H.  Corpus,  Mich.  3  Car.  in  this 
court,  tliat  if  the  cause  be  certified  upon  the 
return  of  the  H.  Corpus,  that  the  court  may 
judge  of  the  legality  of  that  cause.  2.  Con- 
luder  the  parts  oH  this  Retutn,  as  they  are  cou- 
pled to^ttUier, — *  for  notable  contempts  by  him 
*  committed  against  our  self  and  our  go^'orn- 
'  ment,  and  for  stirring  up  of  sedition  against 
/  Us.' — Upon  the  entire  Retum,  the  king  joins 
Sedition  with  notable  Contempts;  to  that  it  is 
as  much  as  if  he  had. said,  that  Sedition  is  onjg^ 
of  the  notable  contempts  mentioned  in  the  first 
part  of  tlie  Retum,  so  that  he  makes  it  but  a 
contempt.  For  the  generality  and  incertainty 
of  the  Reraro,  I  refer  myself  to  the  cases  pat  by 
Mr.  Ask,  and  I  will  not  wave  any  of  tfaem. 


True  it  is,  if  the  Rctam  had  been,  that  it  was 
for  treason,  be  bad  not  been  bailable  but  by 
the  discretion  of  the  court,  and  such  retnrn 
would  have  been  good ;  but  it  is  not  ao  of  Se- 
dition. Gard.  157.  treason  is  applied  to  a 
petty  oflFetice,  to  the  breach  of  trust  by  a  guar- 
dian in  Socage  ;  but  it  is  not  treason.  And  so 
Sedition  is  of  far  less  nature  than  Treason,  and 
is  oftentimes  taken  of  a  trespass ;  it  it  f)rit 
treason  of  itself,  nor  iediiiioi  was  never  used 
in  an  Indictment  of  Treason.  It  was  Bivt 
Treason  before  th6  25  of  £d#.  3,  nor  can  it  ktt 
treason  ;  for  25  Kdw.  3,  is  a  flat  bar  (as  I  have 
said  before)  to  all  other  ofiiences  to  bt  treason, 
witich  are  not  contained  within  the  said  net,  or 
declared  by  any  statute  afterwards.  And  there 
are  offences  which  are  more  heinotts  in  their 
nature  thmi  sedition  is,  which  are  no  Treason, 
as  Insurrections,  &c.  which  see  in  the  statute 
11  H.  7,  c.  7.  2  H.  5,  c.  9.  8  H.  6»  c.  14.  5  R.  2, 
c.  6.  17  R.  2,  c.  8.  And  by  3  and  4  £.  6^ 
c.  5,  the  assembly  of  twelve  persons  to  attempt 
the  alteration  of  any  law,  and  the  continuance 
together  by  the  space  of  an  honr,  being  com- 
manded tn  retum,  is  made  treason ;  which  act 
was  continued  bv  the  Statute  of  1  Mar.  c.  1^, 
and  1.  £liz.  c.  16.  but  now  is  expired  t>v  her 
death,  and  is  not  now  in  forc^,  (altliotigh  the 
contrary  be  conceived  by  some)  which  I  pray 
may  he  well  observed.  By  the  Statute  of  14 
£liz.  c.  1, rebellious  taking  of  tlie  Castles  of  the 
king  is  made  Treason,  if  tbey  be  not  delivered^ 
&c.  which  shews  clearly,  that  snch  taking  of 
Castles  in  its  natore  was  nut  treason.  But  th« 
said  Statute  is  now  expired ;  and  also  all  sta* 
tntes,  creating  new  Treasons,  are  now  repealed. 
But,  for  a  conclusion  of  this  part  of  my  argi^ 
meat,  I  will  cite  a  c^se,  which  I  think  express 
in  the  pnint,  or  mote  strong  than'  the  case  tn 
question  :  and  it  was  M.  9,  £.  3,  roll  99,  B.  R. 
Peter  Russel's  Case ;  he  was  cofmroitted  to  pri« 
son  by  tbe  Deputy- Justice  <>f  North-Wales,  be- 
cause he  was  accused  by  one  William  Sdyman 
of  Sedition,  and  other  tmn^s  tooching  the  king  ; 
And  hereupon  a  Commission  issiieaottt  of  the 
Chancery,  to  emjuire,  if  the  said  Peter  Jluasel 
behaved  himself  well  or  seditiously  against  tha 
king  ;  and  by  the  inquisition  it  was  fbund,  that 
he  behaved  himself  well.  And  upon  an  Habeas 
Corpus  oat  of  this  conrt^  his  body  was  returned^ 
but  no  cause.  But  the  ssid  mquisition  was 
brooght  hither  not  of  Chttncefy,  and  for  that  iKo 
cause  of  his  caption  was  returned,  be  prayed 
delivery;  but  the  court  would  no«  defirer  hitn, 
till  it  knew  the  cause  of  bis  coinmitment  r 
Therefo^,  taking  no  regard  of  the  said  inquisi- 
tion, they  now  send  a  Writ  to  tlie  now  jttbticA 
of  Wales,  to  certify  the  catte  of  his  commit- 
ment. And  thereupon  he  made  this  retum, 
That  the  aforesaid  Peter  Rttsset  was  taken, 
because  one  William  Solyman  dialed  liim^ 
-that  he  had  committed  divers  Seditions  aga^t 
the  lord  the  king;  and  for  that  cause  tie  was 
detaiired,  and  for  no,  other.  And  because  the 
Return  mentions  not  what  Sedition  in  spectal,  h^ 
was  bailed,  but  not  dischafged.  Add  1  cfestrt 
the  baihnent  of  the  prisoner  calj^  and  not  his 
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Ucliveraooe.  I  desire  that  the  Case  be  well 
QhsezTcd.  In  tt^e  said  case,  there  was  an  9c- 
luai  Sedition  against  the  king ;  h<;re  is  oqly  g 
stining  up  of  H'ditiou.  The  lyords  of  the  sai^ 
Awan)  are,  '  videtur  curia ;'  which  are  the  so- 
lemn words  of  a  Judgment,  given  qpQp  gre^t 
deliberation.  There  it  was — *  for  olher  tlungs 
*  cooceroing  us' — This  is  all  on^  as  if  he  h«)d 
said, — '  ibr  other  thin^  against  us' — Concern- 
iog  the  king,  and,  against  the  king,  nr«  all  one, 
as  appears  bj  36  £.  3,  c.  4,  de  Clero,  8tamf. 
124,  We^qi.  l,c.  15.  Bractpn,  f.  119,  i-k  £liz. 
c  3.  Aad  the  words  of  the  Judgment  in  the 
said  Case,  were  pot  *  dimittitur' '  ideg  dioiitten*- 
'  duSy'  which  imply  the  right  of  the  part^  to  be 
bailed.  The  said  case  in  sonie  things  was  more 
panicular  {ban  our  gise,  and  more  strong]  for 
litere  wai  an  accuser  to  bopt,  which  wants 
m  our  case.  There,  true  it  is,  that  he 
was  conmitted  by  tbe  Justice  of  Wales,  and 
here  by  th^  king  himself;  but  this  makes 
no  difference,  as  H>  this  Court;  for,  be  tbe 
oonunitoieat  by  die  king  himself,  or  by  any 
other,  if  it  be  not  upon  just  cause,  the  party 
roaj  be  bailed  in  this  court.  And  for  the  in* 
<iuisition,  which  is  mentioned,  it  was  no  trial  in 
ri»e  case;  nor  did  the  court  give  any  regard 
thereto.  To  detain  the  prisoner  by  the  com- 
mand of  the  king  singly,  is  against  the  Petition 
of  Uigbt;  hut  it  being  coupled  with  the  cause, 
the  cause  is  to  be  considered,  and  the  truth  of 
the  cause  is  to  be  intended,  as  well  where  it  is 
nieouoDed  to  be  by  an  inferiour  Judge,  as 
where  by  the  king  himself*  for  it  is  traversable 
neifber  m  the  one  nor  other.  And  22  IL  8, 
roll  57,  B.  R.  and  1  H.  8,  roll  8.  lisirrison's 
Case,  resolved,  Timt  a  m^  committed  by  the 
<»mm4Dd  of  the  kipg  is  bailable.  And*d3  £liz. 
it  was  resolved  by  all  the  Justices  of  Bagland, 
whic4i  I  have  viewed  in  Chief-Justice  AiKier- 
son*s  Book,  under  his  own  hand,  and  it  was 
produced  io  parliament.  That  all  men  commitr 
ted  by  the  pnvy-council  are  bailuble,  if  the  com- 
mitment be  not  for  High-Treason.  In  all  cases 
of  commitment,  an  accuser  is  understood.  Sup- 
pose that  tbe  accusation  mentioned  in  Russel's 
Case  of  Sedition,  had  been  an  accusation  of 
Treason,  then  the  Judges  oaght  not  to  have 
bailed  bim  of  right,  and  no  man  will  say,  bnt 
that  the  said  accusation  was  a  good  cause  to 
commit  biro.  But  the  discovery  of  the  offence 
ought  to  be  afterward  in  an  indictment. 

Fourthly,  I  come  to  the  Objections  which 
have  been  made  on  the  coiM^rary. 

1.  It  was  objected.  That  this  was  a  case  of 
greai;  consequence;  I  confess  it,  but  Ibis  conse- 
queooe  is  not  to  the  king ;  for  if  it  be  truly 
tieasoo,  then  they  might  have  returned  treason, 
and  tbeo  the  party  was  not  to  be  bailed  of  ri^ht, 
till  there  should  be  a  failure  of  prosecution ;  as 
was  lately  in  Alelvin's  Case,  who  was  bailed  for 
lack  of  prosecution ;  the  return  being  for  High- 
Treason. 

3.  It  was  objected  that  there  can  lie  no  con- 
viction, as  this  case  ii»  therefore  there  ought  to 
be  coercive  power  to  restrain  the  prisoner, 
lliis  is  strange. news  to  me,  thi^t  there  siwU  be 


any  offence  for  which  a  man  cannot  be  con- 
victed.   And  if  there  can  be  no  conviction,  it 
hence  follows,  that  there  is  no  offence;  and  if- 
thcre  be  no  offence,  there  ought  by  coubequence 
to  be  no  imprisonment 

3.  llie  case  of  14  U.  7,  S,  hath  been  object- 
ed, that  a  Justice  of  Peace  may  commit  riuters 
without  bail.  I  confess  it,  for  tliis  is  by  force 
of  a  statute  which  ordains  it. 

4.  It  hath  been  objected,  That  if  an  house  be 
qn  fire,  it  is  lawinl  to  pull  down  the  neighbour's 
house,  for  the  prevention  of  further  luischief ; 
and  the  cases  of  f i  Ass.  and  22  £.  4,  (hat  every 
man  mayjostt/V  tlie  coercion  of  a  mad-man.  I 
answer,  That  these  cases  are  true,  as  of  neces- 
sity, and  no  other  evasion :  but  here,  bail  is 
profferred,  which  is,  body  for  body.  Fire  is 
swift,  and  cannot  be  punished,  and  no  caution 
can  be  obtained  thereof.  Put  observe  the  true 
inference  and  consequence  of  this  argument ; 
If  my  house  be  on  tire,  my  neighbour's  must  1  e 
pulled  down ;  Mr.  Selden  is  s^itious,  ergo  Mr. 
Herbert,  his  neighbour,  must  be  imprisoned 

5.  It  hath  been  objected  out  of  Br.  Treason^ 
24. 1  Mar.  That  the  said  Statute  of  25  £.  3, 
is  taken  largely,  and  that  the  detaining  of  a 
Castle  or  Fortress  is  Treason.  To  this  I  answer, 
that  the  bare  detainin|^  of  a  Castle  is  not  Trea- 
son, unless  it  be  with  mtention  of  the  death  of 
the  king;  but  the  taking  of  a  Castle  is  treason. 
And  the  ca^e  thera meant  by  Brook,  is  Consta- 
ble's Case,  Dy.  120.  And  I  confess,  13  £liz. 
Py,  298,  Dr.  Stoiy's  Case*,  that  conspiracy  to 
invade  the  kingdom,  is  Treason ;  for  this  cannot 
be  without  great  danger  of  the  death  of  the 
king ;  for,  *  arma  tenenti,  omnia  dat  qui  justa 

*  negat.'  And  all  those  Indictments  were,  that 
thev  intended  the  death  of  the  king;  but  no 
such  intention  is  expressed  here. 

6.  It  hath  been  objected.  That  this  case  is 
out  of  the  Petition  of  Qighr,  because  in  this  re- 
turn tbeie  is  a  cause  shewed.  But  tbe  grievance 
whereupon  the  Petition  of  Right  was  framed, 
was,  where  no  cause  was  returned.  It  is  true, 
that  the  grievance  goes  no  further,  but  where  no 
cause  was  returned ;  for  that  was  the  grievance 
at  that  time.  But  tbe  words  of  the  Petition 
of  Hight  are  further,  '  without  being  charged 

*  with  any  thine,  to  which  they  might  make  an- 
'  swer  by  the  law,*  which  implies,  that  such 
caus^  oui;ht  to  be  contained  in  the  Keiurn, 
which  being  put  into  an  Indictment,  fhe  party 
may  have  £s  Answer  tliereto. 

7.  It  was  bbiected.  That  the  Return  shall 
not  be  ronstrued  and  expounded  by  fractions. 
I  answer.  That  we  need  not  make  such  an  ex- 
position ;  for  the  joint  construction  thereof 
makes  more  for  us,  than  the  several,  as  is 
shewed  before. 

8.  That  a  general  Return  is  sufficient,  and  it 
need  not  have  terms  of  art  in  it,  as  an  jndict- 


*  See  Shower's  Magistracy  of  England  vindi* 
cated ;  which  will  be  found  at  tlie  end  of  the 
TrialofLordllusscl:  A.n.  1683.  See  also  sir 
John  Hawles's  Reply  to  the  Magistracy  of  Eng- 
land vindicated,  p.  2&. 
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ment  ought  to  have.  For  answer  I  confess  it;  I 
but  1  attirm,  as  abore,  that  a  return  ought  to 
be  so  particular,  that  the  nature  of  the  oflfence 
ought  to  appear  out  of  it :  and  it  is  not  to  be 
compared  to  general  Writs,  as  *'  Apostata  capi- 
endo, Idiot&  exaininando,  Leproso  amovendo/ 
and  tiie  like :  for  tliose  \vrit§  are  good  enough, 
because  they  contain  the  Very  matter.  And 
although  it  hath  been  said,  that  there  are  two 
kinds  of  lepers,  yet  I  never  heard  but  of  one: 
and  the  Writ,  *  de  haeretico  comburendo/  is 
general,  and  good,  because  it  is  but  a  writ  of 
execution  upon  a  Judgment  given  by  the  spi- 
ritual power.  But  bi^cause  they  might  not 
meddle  with  tlie  blood  of  any  man,  the  exe- 
cution is  by  the  secular  power. 

9.  It  hath  been  objected  out  of  30  As!^.  p. 
19.  that  the  king  would  have  one  drawn  and 
hanged  for  bringing  into  Enijland  rhe  Bulh  of 
the  pope.  But  the  Book  answers  itself,  for  he 
was  not  drawn  and  hanged. 

10.  The  Statute  of  Westmin.  1,  c.  1.5.  was 
objected.  But  as  oil  as  {hat  Statute  is  ob- 
jected, I  will  always  cry  out,  *  i'he  Petition  of 
<  Riglit,The  Petition  of  Right!'  as  the  king  of 
France  cried  out  nothing  but  France,  France  ! 
when  all  the  several  dominions  of  the  king  of 
Spain  were  objected  to  him. 

1 1.  A  curious  distinction  hath  been  taken 
by  Serjeant  Davenport,  between  stirring  to 
Sedition,  and  stirring  up  Sedition  ;  for  the  first 
implies  an  inclination  only  to  do  it,  the  second 
implies  an  act  done.  But  this  is  too  nice,  for 
if  a  man  stir  up  Sedition,  or  to  Sedition,  if  it  be 
with  intention  of  the  death  of  the  king,  the  one 
andihe  other  is  Treason. 

12.  The  opinion  of  Fortescue  in  31  II.  6, 
10.  b.  hath  been  objected.  That  for  an  offence 
done  to  the  court,  a  man  may  be  committed 
before  conviction.  To  this  I  answer,  1.  That 
the  Book  does  not  say,  that  he  shall  be  com- 
tnitted'  without  bail!  2.  The  offence  being 
done  in  face  of  the  court,  the  very  view  of  the 
court  is  a  conviction  in  law. 

13.  There  was  objected  the  9i  of  Edw.  3. 
23.  Sir  Thomas  Fitchet's  Ca«e,  who,  for  gning 
armed  in  the  palace,  was  commitred  by  tins 
court  without  bail  Or  main|>rizc ;  which  seems 
to  be  the  strongest  and  hardest  case  that  hatli 
been  ohjiected.  But  the  answer  to  it  is  clear, 
and  undeniable ;  for  the  statate  of  2  E.  3,  c.  3, 
i%  That  if  any  one  come  armed  before  the  Jus- 
tices, he  shall  forfeit  his  armour,  and  shall  be 
imprisoned  during  the  kind's  pleasure;  so  that 
by  the  express  par\'iew  of  the  statute,  such  a 
man  is  not  bailable.  So  my  conclusion  remains 
finn,  notwithstanding  any  of  tho^e  pljections. 
Tliat  the  prisoner  Jiere,  beintt  committed  be- 
fore conviction  of  any  offence,  (it  being  not 
possible  to  understand  this  offence  treasim)  is 
baiUWe  ;  and  that  he  is  bailable  here,  I  will 
offer  t«»o other  reasons:  1.  The  return  is  here 
for  Sedition  ;  and  there  is  an  information  in 
the  Star-chamber  against  the  prisoner,  for  sedi- 
tious priirtices  against  the  king  and  his  govern- 
ment, i  will  not  affirm,  that  they  are  the  same 
•fftnce,  but  there  is  some  probahiltty  that  they 


are  the  self-same ;  and   if  they-  be  the  same 
niW  nee,  then  the  sedition  here  mtended  is  not 
Treason,  and  so  the  party  is  bailable.     2.  This 
prisoner  was  ready  at  this  bar  the  last  terrn, 
and   here  was  a  grand-jury  at    bar  the    la^t 
term,  and  here  was  the  king's  counsel  present, 
who  are  most  watchful  for  the  king ;  and  yet  an 
indictment  was  not  preferred  to  tbem  against 
this  prisoner.  -   Which  things  induce  me  to  be 
of  opinion,  that  the  offence  here  menttbned  in 
this  Return   is  not  Treason,  or  so  great  as  is 
pretended  on  the  other  side.     I  will  remember 
one  case  which  perhaps  may  be  objected, ,(aod 
yet  I  think  they  will  not  object  it)  and  so  con- 
clude. 11   11.  \  Parliament  Roll  14.   in    the 
printed  statute,  c.  3.  and  5.  where  it  appears, 
that  divers  questions  were  propounded  by  the 
king  toTresilian  and  Belknap,  the  two  Chief- 
Justices,  and   to   the   otiier  justices  t  one   of 
which  questions  was,  how  they  are  to  be  pu- 
nished, who  resisted  the  king  in  exercisinc;  his 
royal    power,    &c,  ?  And  the  answer    of   the 
Judges  was,  una  rw^,  that  they  are  to  be  pu- 
nished as  tniitors  ;  and  21 R.  2,  c.  21*  tbis  opi- 
nion was  confirmed.     But  afterwardsin  1 11.4, 
c.  3.  and  4.  and   1  11.   4,  in  the  Parliament- 
Roll,  n.  66,  67,  the  Judges   were  questioned, 
for  their  opinion,  in  pr^rlianient.  They  answered, 
That  they  were   threatened    and  enforced   lo 
give  this  opinion,  and  that  tliey  were  in  truth 
of  the  contrary  opinion.     And  Belknap  said. 
That  he  ncquninti'd  and  protested  to  the  earl 
of  Kent  aforehund,  that  his  opinion  was  aiwnvs 
to  the  contrary.    .But  the  parliament  was  not 
content  with  thc^e  excuses,  hot  they  were   all 
adjudged    Traitors ;    and    Tresiliau's   end    15 
known  jto  all,  and  Belknap  was  banished ;  for 
his  wife,  in  2  H.  4,  brought   a  writ,  without 
naming  her  liusbnnd,  because  he  was  banishcni. 
And  the  said  Statute  of  21  R.  2,  was  replied. 
Therefore  upon  the  whcile  matter  I  conclude, 
th(\t  the  prisoner  ought  to  be  bailed. 

On  the  same  day,  sir  Miles  Hobart  and 
Benjamin  Valentmcand  Denzil  Holies,  esquires 
were  at  the  bar,  jipon  an  Habeas  Corpus  di- 
rected to  the  several  prisons ;  and  their  counsel 
was  ready  at  the  bar  to  have  argued  the  cise 
for  them  also  :  but  because  the  same  Return 
was  made  as  above,  they  said.  That  all  of 
them  would  rely  ppon  tliis  Argument  made  by 
Mr^  Littleton. 

Mr.  Selden's  Argumext.* 

Upon  the  writ  of  Habeas  Corpus  ad  s^h^i- 

ciendum  et  recipiendufn,  directed  out  of  the 

KingVbench  U>  the  Lieutenant  of  the  Tower, 

he  returns,  that  the  prisoner  wiis  first- commit  ted 

•  The  Editor  of  Mr.  Seldcn's  Works,  in  his 
Preface  to  the  third  Volume,  says,  "This  is 
tlie  Substance  of  an  Argument  made  in  his  (Mr. 
Selden's)own  case,  and  which'was  pronounce«l 
by  Mr.  Littleton."  But  as  there  is  so  great  a 
difference  between  them,  we  leave  the  Re.idtr 
to  judge  of  that ;  and,  9S  it  concerns  so  grand  a 
point  as  the  Liberty  of  the  Subject,  have  there* 
ibre^ven  both, 
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to  his  castody  by  a  warrant  of  the  lords  of  the 
privy^council,  dated  4  Martii  5  Caroli  recis, 
and  recites  the  warrant  wherein  the  king's  plea- 
sure  for  the  commitment  is  also  signified.  And 
farther,  he  returns,  that  the  prisoner  is  de- 
tained by  him,  by  virtue  of  another  warrant, 
afterward  directed  to  him,  under  the  king's 
own  hand,  dated  the  7th'  of  May  following  ; 
wherein  it  is  signified,  that  he  was  to  take  know-  ^ 
Jedge,  that  the  commitment  was  *  for  notable 
'  contempts  committed  against  Our  Self  and 
'  Our  Government,  and  for  stirring  up  of  $edi> 
*  tion  against  Us,'  with  a  command  to  detain 
him  ontil  his  majesty's  pleasure  were  farther 
known,  &c.  And  so  certifies  tiie  court,  that 
these  are  the  causes  of  taking  and  -detaining 
him,  and  brings  in  his  body  according  to  the 
writ.  And,  whether  upon  this  Retui;n,  the 
prisoner  ought  to  be  delivered  by  the  court, 
upon  sufficient  bail,  or  remanded  to  the  Tower, 
is  the  question  ?  That  i«,  supposing  the  Return 
to  be  e\'ery  way  true  (as  in  all  cases  it  must  be 
supposed,  whm  the  question  arises  upon  a 
return),  whether  there  be  sufficient  cause  ex* 

Eressed  in  it,  for  which  the  prisoner  ought  to 
e  remanded  ?  Or,  that  the  cause  of  the  com- 
mitment be  such  (as  it.  is  -expressed  in  the 
return)  that  he  ought  to  be  bailed  ?  If  there 
were  no  more  in  the  case,  but  the  lords,  or  the 
king's  command  onlv,  without  farther  cause 
shewed  of  the  commitment ;  then  it  were  clear, 
by  the  Declaration  of  both  houses  of  parlia- 
ment, and  the  Answer  of  his  majesty  to  that 
Declaration,  in  the  late  Petition  of  Right,  that 
the  prisoners  were* to  be  remanded.  And  the 
objections  that  some  have  made,  oot  of  the 
statute  of  Westminster,  the  first,  c.  15.  That 
persons  committed  by  Oonimand  of  the  king, 
are  not  replevisable,  ahd  out  of  Stamford,  fol. 
73.  as  if  he  interpreted  <  bailable*  (which  in- 
deed he  doth  not,  if  he  be  observed)  to  be  un- 
derstood in  that  statue  by  *  replevisable,'  and 
the  like,  are  directly  against  the  very  body  of 
the  Petition  of  Right,  and  were  so  rally  cleared 
in  the  debates,  oui  of  which  the  Petition  of 
Right  was  framed,  tliat  to  dispute  them  again, 
were  but  to  question  whnt  the  whole  parlia- 
ment had  already  resolved  on,  as  the  certain 
and  established  law  of  the  kingdom.  Nor  is 
it  timely  to  dispute  here  again  the  general  power 
of  cummiiment,  by  the  lords  or  by  Uie  king 
himself.  '1  here  is  a  commitment  in  the  c^se, 
aod  there  is  a  cause  shewed  of  that  cominit- 
roentv  ^ndof  the  detuiner  in  prison  ;  and  the 
quahty  of  thiit  cause  only  is  truly  the  »ole  ques- 
tion; to  the  stating  of  which,  the  nature  and 
course  of  bails  upon  offences,  cither  returned 
generally  npon  Habeas  Corpus,. or  appearing 
more  specially  upon  indictments,  is  shortly  to 
be  first  opened.  All  oSences,  by  the  laws  of 
the  realm,  being  of  two  kinds:  the  first,  pu* 
ni^able  hy  lo^s  of  life  or  limb ;  the  second,  by 
fine,  or  sume  pecuniary  mulct,  or  dainage  and 
]inpris<>nment,  or  by  one  of  them  ;  and  those 
of  the  first  kind  being  treason,  murder,  felo- 
nies of  less  nature,  and  some  more ;  and  of 
^e  second  kind^  bloodsheds^  affirays^  and  other 


trespasses :  If  any  prisoner  stand  committed 
(thoufih  biMore  conviction)  for  treason  or  mur- 
der; ttie  Ju.lges,  for  nught  appeurs  in  the 
Books,  have  not  often  used  to  let  him  to  bail, 
unless  it  have  appeared  to  them,  that  there  liaih 
been  eitiicr  want  of  prostcutioik,  or  of  evidence 
to  proceed,  or  that  the  proccediiio  through  dis- 
ability uf  the  appellant  (in  case  of  appeals),  at 
\\hen  he  is  excommunicate,  is  delayed  ;  or  that 
the  evidence  is  slij^t,  or  some  such  like  cause. 
So  that  in  the'  bailiiii;  upon  such  ofiences  of 
the  highest  nature,  a  kind  of  discretion,  ra^er 
than  a  constant  law,  hath  been  exercised,  when 
it  stands  wholly  indifferent  in  the  eye  of  the 
court,  whether  the  prisoner  be  guilty  or  not.* 
And  according  to  thar,  they  often  let  to  bail, 
detain  in  prison,  or  remand  the  prisoner.  Also 
in  Felonies  of  less  nature;  which  being  all,  as 
those  of  the  sreatent  nature,  capital,  and  so  the 
punishment  of  the  same  above  imprisonment, 
the  imprisonment  of  the  offenders  without  bail, 
is  onlv  used  ad  talvam  cuttodiam,  and  cannot 
be  used  ud  pntnam.  But  if  a  prisoner  before 
conviction,,  or  somewhat  that  Supplies  a  con« 
viction,  (so  therefore  also  fit  enough  before 
conviction)  stand  committed  for  trespasses  only, 
as  all  offences  of  the  $>econd  kind  are,  and  are 
puniDhaLJe  only  by  fine  and  imprisonment,  or 
by  one  of  them  (in  which  case  imprisonment  is 
to  he  the  hit^hest  part  of  his  punishment,  after 
conviction)  there,  by  the  constant  course  (unless 
some  special  act  of  parliament  be  to  the  con- 
trary in  some  particular  case)  upon  offer  of 
gund  bail  to  the  court,  he  is  to  be  bailed  ; 
which  agrees  also  with  alljuikticeand  exactness 
of  reason,  that  so  both  the  court  may,  by  his 
sureties  and  bail  (to  whose  care  he  is  a- new 
committed)  be  assured  to  have  him  ready  at 
the  day  given  him  upon  the  bail,  to  answer  all 
proceednij;  against  hnn  ;  and  he  himself,  having 
sureties  that  so  undertake  for  his  appearance, 
may  not  be  compelled,  before  conviction,  to 
endure  that '  continually,  ad  cutttuiiam  only, 
whicli  is  the  hi};hest  part  of  what^  he  is  to  sutler, 
after  conviction,  ad  pctnam.  So  that  in  cases 
of  imprisonment  for  offences  of  the  fir^t  kind, 
divers  circumstances  miuht  be,  for  ivhich  suffi- 
cient hail  offered  might,  according  to  the  use, 
be  refused  by  the  court.  But  in  cases  of  im- 
prisonment for  offences  of  the  second  kind, 
suthcient  bail,  offered  before  convictioi),  ought 
of  common  right  to  be  acceptt^d  ;  saving  stdl, 
wliere  a  special  act  of  parliament  alters  the 
law  in  some  particular  cat^e  :  but  there  is  no 
colour  or  prctpncc  of  any  such  r-.  t  concerning 
the  case  in  question ;  so  that  we  are  to  exa- 
mine it  (for  the  point  of  bailing)  only  at  the 
common  law. 

The  state  then  of  the  question  is  but  this : 
Whether  that  expression,  *  for  notable  con- 

*  tempts  against  Our- self,  and  our  governmtnt, 

*  and  for  stirring  up  of  sedition  against  Us,'  do  ^ 

♦  Vide  «  Asiis.  pi.  3.  3  Assis.  pi.  13.  43  Assis. 
pi.  40.  26  Assis.  pi.  47.  41  Assis.  pi.  14.  «1 
£dw.  4,  fol.  25,  and  71  Brook,  tit.  Mainprise 
60  and  63.  2  Eliz.  Dyer,  fol.  179,  a, 
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^•note  any  offence  of  the  fin^  kind;  Wkicli,  if 
it  do  not,  or  so  do  i>ot,  9s  that  the  court  may 
by  the  word»  of  U  be  su^cieotly  inforan^d  thar 
it  is  some  o^E^nce,  at  least,  of  tbe  first  kind ; 
the  bail,  in  cbis  case,  ought  to  be  accepted. 
The  offences  in  the  return  beipg  two;  first, 

*  potable  cootemptSy'  and  then  '  stirring  of 
ffiKlition/  aad  both  <  against  the  kiog/ 

There  can  be  no  question  made  ofit,  but  that 
all  Contempts,  of  what  kiAd  soever,  that  are 
punish»Ue  b^  the  laws  of  the  realm,  are 
^  against  the  king  and  his  |ii;nvernment,'  immedi- 
•tdy  or  medialely.  And  although  the  latitude 
of  them  be  such,  as  that  some  may  vastly  ex- 
ceed others;  yet  they  are  all,  as  Contempts, 
only  trespasses,  &c.  punishable  only  by  fine  or 
imprisoumeDi,  or  by  both,  but  not  until  con- 
viction of  the  parties  (as  neither  are  other  like 
oflfences),  unless  the  contempt  be  in  the  face 
of  some  coQft,  against  which  it  is  committed, 
which  supplies  a  conviction.  Now  in  this  case, 
the  contempts  are  only  expressed  in  a  gene- 
rality, and  no  convictiou  appears  of  Uiem.  So 
that  for  that  part  of  the  relum,  there  can  be 
no  colour  why  the  bail  ought  not  to  be  accept- 
ed. ^Butall  the  doubt  of  the  case  depends 
upon  the  second  offence;  that  is,  '  the  stirring 
^  up  of  Sedition  against  the  king.'  Which  if  it 
be  an  offence  only  of  the  same  kind  as  Con- 
tempts are,  or  a  mere  trespasa  only  to  the  king; 
or,  if  by  the  words  of  the  return,  it  appears  not 
CO  the  court  to  be  an  offence  of  the  first  kind, 
that  is,  either  treason,  or  felony  at  least,  (there 
being  no  conviction  in  the  case)  the  prisoner 
ought  to  be  bailed.  For,  unless  the  court  be 
assured,  out  of  the  words  of  the  Return,  that 
the  prisoner  stands  committed  for  some  such 
cause,  for  which  be  might  not,  of  right,  demand 
his  bail ;  it  is  clear  they  ought  to  bail  him.  It 
rests  therefore  to  examine  the  nature  of  the 
0 fence  comprehended  in  thoqe  words  '  stirring 
i  up  sedition  against  us/  If  it  be  any  thiog 
above  what  is  trespass  only,  plainly  it  must  be 
either  treason  or  felony.  For  felony,  no  man 
pretends  that  by  those  words,  any  kind  of 
felony  is  to  be  understood.  The  question  then 
must  be,  whether  the  *  stirring  up  sedition 
'  against  the  king/  be  treason  or  no ;  that  is 
high-treason,  as  all  treason  is  that  tonchetfa  the 
king,  as  treason?  For  petitrtreason,  by  the  com- 
mon-law, is  felony,  in  regard  of  the  king,  and 
treason  only  with  respect  to  persons  dain, 
anin^t  the  faith  and  obedience  due  from  the 
offender ;  and  therefore  the  indictments  of  it 
say  *  felonic^  et  proditori^.' 

In  tlie  cousideration  of  the  question  thus 
stated,  fint,  the  use  of  the  word  Sedition,  and 
the  sense  of  it  in  our  language,  and  in  our  laws, 
that  received  it  out  of  tliat  language,  is  to  be 
examined ;  and  then  what  those  words  *  against 

*  ns,*  import.  Out  of  both  which,  it  will  be 
easily  concluded,  that  the  offence,  as  it  is  ex- 
pressed in  the  return,  although  it  be  a  great 
one,  yet  it  is  only  a  trespass,  and  punishable 
by  fine  only  or  imprisonment,  or  both  of  them. 
Tor  Sedition,  and  the  general  notion  of  it^  ire 
hare  not  either  in  the  division  or  explication 


of  offences  that  occur  in  our  books  an  t^pTtk% 
definition,  deacription  or  dedaiutioo  of  it^ 
though  it  occurs  sometimea  as  nvingled  with 
some  other  offences,  and  the  adjective  of  it 
oftener  than  the  substantive :  Nor  hath  there 
been  yet  foimd  any  indictment  or  procojediog 
upon  the  crime  of  Sedition,  by  that  RaoMSiQglyt 
as  an  offi»nce  in  law,  clearly  enouth  known  bjr 
itself.    '  UnlawfalassemblieSyroutSy  riotiyCOBH 

<  motions,'  are  the  nearest,  if  not  the  vecy  things 
that  by  other  namea  do,  {br  the  moot  part,  ex- 
press what  sedition  is  in  our  laws.  Vid.  3 
lieo.  7, 6)1.  1,  et  Brook,  Riots  4  et  S.  But  our 
language,  ratiier  than  onr  laws,  bath  nsceiwed 
the  ^ptord  firom  LatiQ,  and  thence'  bath  in 
preambles  of  statutes,  and  of  indictments*  some- 
times inserted  il ;  so  that  missing  an  express 
exposition  of  the  word  in  our  Uvr,  we  have 
reason  to  seek  for  it  first  in  the  langnage 
whence  we  received  it,  and  then  in  the  use  ot 
it  in  our  own. 

In  Latin,  that  whicli  is  mutiny,  raising  of 
tumult,  assembling  of  any  araed  power,  or 
conventicles,  or  the  like,  is  sedition.  Whence 
it  is,  that  in  the  civil-law,  uditio  et  tunmhui 
are  frequently  joined;  and  coizct^^or'es  Mdi- 
iioni$y  and  aciorc$  udilionii,  occur  in  the  text  of 
that  law  *,  for  such  as  stir  up  Sedition.  And 
thence  also  seditio  milUarii  is  used  for  a  mutiny 
of  the  Soldiers  in  Uie  Army,  in  Tacitus  and 
others,  and  that  for  no  more  than  the  profess- 
ing themselves  against  any  command  whatso- 
ever given  by  the  general.  In  this  sense  it  is 
used  also  by  a  lawyer  of  Epfaesus,  in  the  holy 
text,  where  Demetrins  the  silversmith  assem- 
bled the  rest  of  his  coinpany  against  St.'  Paul, 
for  preaching  n^inst  Diana.  *  For  we  are' 
(saith  he,  speaking  to  appease  the  assembly) 

*  even  in  jeopardy  to  be  accused  of  this  day's 

*  Sedition,  forasmuch  as  there  is  no  cause  wbe^* 

*  by  We  may  give  a  reason  of  this  concourse  of 

*  people,'  Acts  xix.  40.  In  the  same  sense 
Tertullus,  an  orator  and  lawyer,  pleading  against 
St.  Paul  at  CsBsarea,  before  Felix  the  governor 
there,  ^  We  have  found  this  man  a  mover  of 
'  Sedition  amonnt  all  the  Jews  throughout  the 

*  world,  and  a  cSrief  maintainer  of  t&  sect  of 
^  the  Nazarenes,'  Acts  xxiv.  5.  And  such  like 
testimonies  are  very  obvious.  In  the  self-same 
sense  the  word  was  received  into  our  langoagOy 
as  we  may  see  in  that  act  of  parliament  against 
the  Lollards,  under  H.  4,  9  ti.  4,  c.  15.  The 
words  there  are,  '  That  they  uught  openly  and 
'  privily  dirers  new  doctrines,  contrary  to  the 

*  faith  and  .deterroinatioos  of  the  holy  church ; 

*  and  of  sudi  sect  and  wicked  doctrine  and 

*  opinions  they  make  unlawful  conventicles  and 

<  confederacies,  they  hokJ  and  exercise  schools, 
'  they  make  and  write  books,  they  do  wickedly 

<  instruct  and  infonn  people/  '  £t  ad  sedi- 
^  tioueni  sen  insurreciionem  excitant  ijaanttun 
'  possunt,  et  magnas  dissentiones  et  dirisiones 

*  m  populo  facittnt/  Rot.  Pari.  3  U.  4,  n.  48, 

*  ff.  ad  I.  Julian  majestatis,  lib.  1.  &  tit.  ad 
leg.  Jul.  de  vi  pubi.  1.  S,  &c.  C.  tit.  de  aeds- 
tiosisy  1. 1.  &  3. 
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*  Andf  as  mtcfa  as  they  may,  incite  and  stir 

*  tbemto  Sedition  «nd  tntmrrection,  and  maketh 

*  great  strife  and  di?i&ion  among  the  people, 

*  &c.'  And  aboat  the  beginning  of  queen 
Marj,  an  act  of  parKament  was  made  against 
Seditious  Words  and  Rumoara;  in  the  pream- 
ble wliercof,  *  seditious  and  slanderous  oetn' 
is  mentioned,  and  'seditions  and  slanderous 

*  writings  and  persons  intending  and  pnictistng 
'  to  move  and  stir  seditions'  (so  it  is  in  Rastall 
and  the  Roll  of  pnriiameut^  not  <  seditious/  as 
in  the  Statntes  at  UrKe),  '  diseord,  dissension, 
and  rebettion  within  this  rMli*,'  1  et  9  Phil,  et 
Mar.  3.  Ami  to  the  same  purpose,  an  att  cf 
exphujation  of  the  said  act  of  queen  Mary  tras 
made  in  1  EJii.  c.  6,  wherehi  mention  also  is  of 

*  ftdbCy  seditions,  and  slanderous  ntws,  ot  tales/ 
a^inst  the  queen.  As  ohto  ih  her  IStfa  year, 
c.  1,  a  provision  is  mtid^  a^inst  '  contenttdos 

*  and  sedidous  spreading  abroad  of  title)  to  the 

*  succession  of  the  cnmn.'  And  in  anotticr  Act 
of  the  same  year,  c.  9,  also  the  bringing  Bulls 
from  Rome, '  to  raise  and  stir  sedition/  is  ttt^- 
tioned  in  the  preamble.  And  m  the  SSrd  year, 
another  act  9$  Eliz.  c.  S^  was  ifiade  with  this 
title,  *  Against  seditious  words  and  rumours  t)t- 

*  tered  against  the  queen's  mo^t  excellent  ma- 

*  jesty.'  And  ih  indictm^tii  upon  that  statute 
at'  the  1st  and  2nd  of  Philip  and  Mary,  as  it  wAs 
continued  in  the  tct  of  the  S9rd  Eliz.;  the  party 
indipted  for  slAndartAis  woi^si  in  de^miation  of 
the  qneen,  is  said  to  have  been  '  machinans  et 
^  intendens  seditionem  et  rebellionem  infra  hoc 
'  regntmi  Anglis  nMn'en"  et  suscitare/  imd  that 

*  fldvisare,  et  cam  nYiditiosa  intentione,  contra 
'  lAictstni  dominam  rc^inam,  et  felon  ice  nt  felo 

*  dicce  domjoe  refine  nanc,  devisavit  et  scripsit 

*  q«Md«m  Odsasy  seditfr^as,  et  scandatoshs  ma- 

*  teiiis,  Ace'  34  EKa.  Coke,  lib.  mtrKt.  indict- 
ment, fol.  35$,  cfA.  3  and  3^3-,  \%here  th«  title 
it  mitfref^rr^d  to  the  act  of  1  Eli?,  cap.  2. 

In  liie  lord  Cromweirs  Case  also,  80  Eliz. 
CoVe  9.  in  act,  de  scanialiSy  Seditio  is  men- 
tioned '  against  the  qneen*s  proceedings ;'   and 

*  s^itio  domini  regis,  vel  exercitus  sui,'  in  Brac- 
cou,  fol.  116,  and  *  seditio  refni,  ^•el  exercitos/ 
in  Glanvilte,  1.  14.  c.  1,  and  <  seditio  personac 

*  domini  regis  vel  exercitu*/  in  Hengham,  c.  S. 

Now,  for  the  sense  of  the  ^vords  '  sedition/ 
And  *  seditions/  it  wiH  be  most  plain,  that  in  all 
ch^e  piflce?,  (except  those  old  Books  of  Bmc- 
ixm,  Gladvllle,  and  Hengham,  the  iurerprcftation 
of  ^'iKvm  hath  fitted  place  after  the  examina- 
tfim  of  ttK  objections  nmde  to  prove  sedition  to 
lie  treaiSon)  tliey  denoted  in  our  tanf^ttage,  and 
fo  the  Mit  of  our  law&;  tliat  received  them 
thetfce,  such  an  offence  as  «ras  not  punishable 
(Without  some  sj^ecial  pro/vision  by  act  of  par- 
liament) otherwise  t)ian  by  fine  and  imprison- 
mefit  at  the  utmdst  *  and  were  reputed  singly, 
but  as  words  or  names  designitlg '  tuhiults,  un- 

*  laH^n^  assemblies,  routs,  factions  or  rebellions/ 
a^nst  ^y  part  of  the  established  laws,  or  pub- 
He  eonmiJinds.  T^ietefore  in  that  act  of  2  Hen. 
4^  concehiin^  tlite  Lollards,  the  punishment  of 
db^jta  that  of^hded  agtiiast  the  acts,  and  <  were 

*  fliMli  itirrers  of  sedition  tod  insuiTtctioD/  was, 


that  they  should  be  imprisoned  only  by  virtue 
of  thut  actj  until  purgation,  if  they  purged  them- 
selves ;  and  iniprisoneci  and  fined  aticr  convic- 
tion, and  detained  in  prison  till  alijuraiion :  at>d 
upon  refusal  to  abjure,  or  upon  relapse,  to  be 
burnt  for  heretics  :  but  that  act  is  repealed  b^ 
the  25  Hen.  8,  c.  14.  So,  by  the  act  of  the  4st 
and  9nd  of  Philip  and  Mary,  the  lirst  oHence 
of  *■  speaking  seditions  and  slanderouii  words,' 
or  rumours  of  the  king  or  queen,  was  after  con- 
viction, standing  on  the  pillury,  mid  loss  of  ears, 
(unless  h«  redeemed  them  by  the  fine  t)f  100/.) 
and  three  months  imprisonment.  And  ifnny, 
from  another's  report,  shall  speak  any  seditious 
and  slnnderous  news  of  the  king  and  queen,  he 
should,  alter  conviction,  lose  one  ear,  (or  re<leem 
it  by  100  marks)  and  have  one  month's  impri- 
sonment ;  And  that  **  if  any  should  maliciously 

*  devise,  or  write  any  book  or  writing,  contain- 

*  m^  any  false  maiter,  clause  or  sentence,  of 

*  slander,  reproach,  and  dishonour  of  the  king 
*.or  queen,  to  alienate  the  minds  of  the  subjects 

*  from  their  dutiful  obodiencb,  or  to  the  encou- 

*  ravin*,  slirrintr,  or  moving  of  any  insurrection 
<  or  rebellion  within  this  realm  ;  or,  if  ony  pro- 

*  cure  any  such  thing  to  be  dwie  (the  said  of- 

*  fence  being  not  punishable  by  tl»e  sintute  of 

*  25  of  Edw.  3,  of  treason)  he  should  lose  his 

*  right  hand.     An^  that  the  second  offence  of 

*  tlvem  that  were  punishable  by  loss  of  ear  or 

*  ears,  should  be  imprisoned  dunng  life,  and  losi 

*  of  all  their  goods  and  chattels.'  lliis  act  of 
queen  Mary  expired  at  her  death,  and  agreeable 
to  it  was  that  provision  of  the  act  of  1  Eliz.  c.  6, 
which  extended  the  same  to  queen  Eliz.  during 
her  life;  but  there  is  no  such  Iftw  at  this  day  in 
being.  So,  in  that  of  the  tS  of  Eliz.  c.  1,  the 
first  offenceof*  contentrotisand  seditions  spreatl- 

*  ing  abroad  of  titles  to  the  succession  of  the 

*  crown,'  is  punished  by  the  impri«>onm^nt  of 
one  #hole  year,  and  ^  loss  of  half  the  offend- 
er's goods,  'anc\  the  secdnd  oftfence  by  the  panM 
of  n  pnentunire.  The  bringin*  in  of  Bulls  alsd 
from  Rome,  to  alienate  the  mmds  of  the  sub- 
jects from  thehr  dutiful  obedience,  and  to  raise 
and  stir  sedition  and  rebellion,  is  tnade  hi^h 
treason  by  that  other  act  of  the  same  year.  By 
which  it  appears,  that  *  stirring  to  Sedhion  * 
alone  is  in  that  very  act  clearly  supposed  of  far 
less  nature.  But  that  act  is  also  expired.  In 
that  also  of  the  23  of  Ehz.  c.  2,  the  reporters  of 
'  seditio<is  news  or  ratnoars'  against  the  queen, 
was  made  loss  of  ears  ^as  before ;)  or,  that  to  be 
redeemed  at  200/.  brides  impiisonment  of  six 
months :  und  the  feporters  from  anjther^ 
mouth,  to  be  punished  according  to  tliirt  of  1 
and  ^  of  Philip  and  Mary ;  saving,  thid  the  im-> 
prisonment,  by  this  act,  is  three  montltp,  and 
the  second  offence  is  made  felony,  (md  ^pr'rting 
of  any  seditious  matter,  to  the  puVpo^s  in  that 
act  of  queen  Mary,  is  mtrde  felony,  upon  which 
act  the  indictments  of  felony  beforie  men- 
tioned, are  grounded ;  but  that  act  also  expired 
by  the  detitb  of  queen  Eliz.  And  in  that  case 
of  the  l(>rd  Crotnwell,  who  broneht  a  ^andaluin 
magnotum  ag|^nst  the  parson  ol  Northelenham 
ttx  Korfblk,  for  saying,  *  Tltat  you  like  not  of 
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'  depart  and  retire  to  their  own  habitations, 

'  within  one  hour  after  command  made  by  tlie 

<  sherifT,  some  justice  of  the  peace,  or  other  such 
'  officer,  in  that  behalf,  the  offence  should  be 
'  high-trea«nn.     A  nd  if  such  pei-sons  assembled, 

*  to  the  pulling  down  of  ditches,  or  laying  open 
'  indosures,  or  to  the  committing  of  some  such 
'  more  offences,  retire  not  within  that  space, 
'  that  it  shall  be  felony  in  them.  And  it  any 
'  should  incite  such  persons  to  any  sucli  act,  by 
'  speaking,  ringing  a  bell,  sounding  a  trumpet, 
'  Hring  of  beacon?,  or  the  like;  insomuch  that 
'  they  remained  togetiier  after  any  such  com« 
'  mand  as  aforesad  by  tlie  space  of  an  hour, 
'  and  commit  any  such  act,  as  aforesaid,  it 
'  should  he  felony  also.  And  the  persons  so 
'  assembled,  and  remaining  together,  to  the 
'  number  of  forty,  by  the  space  of  two  hours, 

<  are  by  the  same  made  traitors.    And  that  if 

<  the  number  be  above  two,  and  under  tweh^, 
'  that  with  force  of  arms«  unlawfully,  and  of 

*  their  own  authority,  assembled  for  tlie  casting 
'  down  of  diiche;;,  inclosures,  and  divers  such 
'  other  tilings,  their  staying  together  after  such 
'  command  by  the  space  of  an  hour,  should  be 
*■  punished  by  a  year's  imprisonment,  and  fine 

<  and  ransom  at  the  king's  pleasure.'  And  it  is 
albo  in  the  same  Act  ordained,  '  Thnt  if  any 

*  person  shall  procure,  move,  or  stir  any  other 
'  person,  or  persons,  to  arise,  or  make  any 

*  traitorous  or  rebellious  assembly,  to  the  intent 
'  to  do  any  of  tiie  things  bcfore-mentioned,  it 
.'  should  be  felony.  And  further,  that  if  any 
'  person  were  spoken  to,  moved,  or  stirred  to 
'  make  any  commotion,  insurrection,  or  unlaw* 

*  ful  assembly  for  any  of  the  intents  before- 
'  mentioned,  and  did  not  tell  it  within  twenty-' 
'  four  hours  afterward,  unless  he  have  sufficient 
'  excuse,  to  some  head  officer  where  such  speak- 
'  ing  were  had,  should  suffer  iipprisonment,  un* 
'  til  he  were  Hischai^ged  by  tliree  justices  of  the 

*  peace,  whereof  one  to  be  of  the  quorum.*  This 
Act  was  to  endure  till  the  end  of  tlie  next  par- 
liament only,  which  was  in  7  Edw.  6,  and  then, 
cap.  11.  it  was  continued  till  the  end  of  the- 
next  which  was  in  1  Mar.  sess.  2.  wherein,  c. 
12.  it  is  repealed,  and  another  of  the  same  na- 
ture made.  Both  which  shew  most  evidently,- 
that  those  unlawful  assemblies,  insurrection <, 
commotions,  and  the  like,  which  are  plainly 
Seditions,  provided  for  by  those  acts,  were  be- 
fore but  trespasses,  punishable  only  by  line  and 
imprisonment.  That  of  the  1  Mar.  sess.  2.  c. 
12.  is  intituled,  <  An  Act  agamst  unlawful  and 
'  rebellious  assemblies,'  where  the  clause  of  the 
privy-counsellors  (that  was  in  the  S  &  4  Edw.  6,) 
IS  omitted ;  and  the  rest  of  the  offence  touch- 
ing the  altering  of  laws,  is  expressed,  as  in  that 
of  £d.  6,  saving  that  the  crime  is  made  felony, 
whereas  it  was  treason  by  that  of  £d.  6.  The 
rest  of  that  act  of  1  Mar.  is,  for  the  most  part, 
agreeable  with  that  of  Ed.  6,  saviuir,  that  none 
of  the  offences  are  treason  by  this  acr,  but 
felony  at  the  most.     And  for  the  being  *  spoken 

*  to,  or  stirred  to  make  any  commotion,  and 

<  not  discovering  it,'  here,  in  this  of  queen 
Mary,  th^  offender  is  to  suffer  imprisomneut. 


'  ^  me,  but  you  like  of  them  that  maintain  sedi- 
tions against  the  queen's  proceedings.'  Al>' 
though,  in  the  report  of  the  case,  sedition  gene- 
rally he  called  an  open  and  heinous  crime,  and 
'  described  to  be  as  in  the  nature  of  some  great 
factious  assembly,  or  riot ;  yet  the  defendant 
justifies  the  words,  by  this,  thut  the  plaintiff  and 
he  had  discourse  of  one  that  preached  against 
the  Book  of  Common  Prayer,  and  that  in  their 
discourse  tlie  plaintiff  said  to  the  defendant,-*  I 
'  hke  nr>t  of  thee :'  To  which  he  replied,  *  It  is 
'  no  marvel,  for  you  like  6\  them  that  maintain 
^  sedition,  (prasdict'  seditiobam  doctrinam  iniui- 
*  endo)  against  the  queen's  proceedings  ;'  and 
the  justihcatioii  allowed  good.  Whence  it  ap- 
pears clearly,  that '  maintaining  sedition/  gene- 
rally may  be,  such  preach  ing  of  seditious  doc- 
trine wliich  is  punishable  only  by  the  statute  of 
1  Eliz  cap.  1,  by  hne  and  imprisonment.  Out 
of  all  which  examples,  it  appears,  that  sedition, 
and  acts  seditiously  done,  are  of  themselves 
singly  no  capital  crimes,  or  otherwise  punish- 
able than  by  fine  or  imprisonment,  or  both ; 
unless  by  some  special  act  of  parliamont  it  be 
ordained  otherwise.  And  to  confirm  this  also, 
we  may  observe  divers  other  statutes ;  where 
routs,  riots,  rebellions,  and  insurrections  (all 
which,  of  themselves,  if  no  traitorous  attempt  ap- 
pear,by  some  overt  act,are  pt^nishable  but  by  fine 
or  imprisonment,  unless  some. act  of  parliament 
especially  ordain  a  greater  punishment)  have 
special  punishments  appointed  for  them ;  being 
at  the  common  law  but  in  the  nature  of  tres- 
passes. As  in  the  17  Rich.  2,  c.  8.  it  appears, 
that  in  the  5th  year  of  the  same  king  (which  is 
5  Rich.  2»  c.  6.  Stat.  1.) '  outrageous  assemblies 
'of  the  people  against  J;he  king's  dignity,  and 
'  his  crown,  and  the  Liws  of  the  land'  (as  ever^ 
gr^at  riot  is)  w6re  made  Treason;  which  act  is 
Jong  since  repeated.  Whence  it  is  also  very 
observable  to  this  purpose,  that  in  two  Acts  of 
parhament,  the  one  of  the  2  Hen.  5,  c.  9.  Stat. 
1.  and  the  other  of  the  8  Hen.  6,  c.  14.  the 
simple  word  *  riots'  (which  is  most  known  in 
the  Jaw,  to  this  day,  for  seditious  assemblies)  is 
taken  plainly  as  an  expression  sufficiently  com- 
prehending  assemblies  of  people,  in  great  num- 
ber, in  ihanner  of  insurrection,  and  also  rebel* 
lions,  as  will  appear  plainly,  bv  comparing  the 
preambles  with  the  bodies  ot  the  same  acts. 

'  And  in  11  Hen.  7,  c  Y.  for  tl>e  punishment  of 
'  unlawful  raising  and  leading  of  people,  riots, 
.'  routs,  and  otl^r  unlawful  assemblies,'  a  form 
of  proceeding  is  appoinbed ;  wherein  appears 
most  plainly  and  expressly,  that  the  punishment 
was  only  by  fine  and  imprisonment,  and  the  act 
was  to  continue  but  till  the  next  parliament, 
when  it  expired.  Therefore  also  by  the  act  of 
3  &  4  Edw.  6,  c.  5.  entitled, '  Ao  Act  for  the 

<  punishment  of  unlawful  as^mblies,  and  rising 

*  of  the  king's  subjects,'  it  was  ordained, '  That 
'  if  any  persons,  to  the  number  of  twelve,  or 

*  above,  being  assembled  toj^ether,  shall  intend, 

*  with  force  of  arms,  unlawfully,  and  of  their 

*  own  authority,  to  kill  or  imprisOn  any  of  the 

<  king's  privy-council,  or  to  alter  or  change  any 
'  laws  establi^cd  by  pai'liament,  9Dd  shiul  not 
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only  for  three  month?,  unless  he  be  discharged  ,  •  her  castles,  fortresses,  and  the  like/*   And  in 

Bracton,  fol.  119.  b.  §.  3.  &  I'^O.  b.  §.  6.  tbo 
conccjding  of  treuhure,  \>hich  is  punishable  by 
fine  and  im  prison  men  t,  is  expressly  said  to  b« 

*  gravis  pnMumptio  contra  regem  et  dignitatem, 
'  et  coronnm  buam  ;*  as  also  the  nut  keeping 
the  assises  of  bre<ad  and  ale,  and  the  like. 
Neither  is  there  any  doubt  of  this,  but  that  iliu 
words,  *  against  the  king/  may  be  applicable 
to  any  kind,  and  as  well  to  the  lease  i\s  the 
greatest  kind  of  offences,  and  imply  nothing 
Uiat  increases  the  offence  above  trespass. 

It  follows  then,  for  the  last  part  of  the  con- 
sideration, that  (sedition  being  hut  that  \%hich 
we  otherwise  call  unlawful  assemblies,  riot,  mu* 
tiny,  rebellion,  or  the  like ;  and  every  olTenre  pu- 
nishable, being  against  the  king)  the  *  stirring  up 

*  of  sedition  against  the  king,*  which  is  or  may 
be  the  *  stirring  up  of  a  rout,  unlawful  asseni- 

*  bly,  mutiny,  rebellion,'  or  the  like,  against 
some  ordinary,  or  extraordinary  comfnand,  pro- 
cess, writ,  or  execution  of  some  ebtabUshed 
law,  is  no  other  offence,  by  the  expression  in 
the  return;  nor  can  thereby  be  understood  to 
he  other,  without  some  special  act  of  parlia- 
ment  have  altered  the  law,  than  trespass,  and 
punishable  only  by  tine  and  Imprisonment,  and 
so,  by  consequence,  no  Treason,  As  for  a  spe- 
cial act  of  parliament,  that  maketh  '  sedition 
'  against  the  king,' to  be  higher  than  *  trespass/ 
there  is  none  such  extant.  Among  all  the  nets 
of  parliament  that  are  in  force,  there  is  aone 
gives  any  colour  here,  but  that  of  *25  Ed.  3, 
wherein  treason  is  declared :  and  in  that  act, 
only  these  words;  •  if  any  one  levy  war  against 
'  our  lord  the  king,  in  his  realm,  or  be  adhering 
'  to  the  enemies  of  our  lord  the  king  in  hi» 
'  realm,  giving  to  them  aid  or  comfort  in  his 

*  realm,  or  elsewhere,  and  hereof  be  attainted 

*  of  overt  act,  it  is  High-Treason.*  The  other 
words  concerning  other  and  higher  treasons,  in 
that  act,  have  nothing  that  can  so  much  as  of 
themselves   suppose   a   *  sedition   against    the 

*  king;'  but  it  is  true,  that  in  these  before  re-» 
cited  there  may  be  a  '  sedition  against  the 
'  king ;'  that  is,  the  levying  of  war  against  the 
king  may  be  by  sedition,  or  the  adhering  to  the 
king's  enemies,  or  the  levying  of  war  against 
him,  may  be,  by  a  low  expression,  perhaps 
stifed  *  sedition  against  the  king ;'  as  in  every 
greater  crime,  as  in  theft,  trespass  may  be  in- 
cluded, or  understood.  Now,  unless  on  the 
other  side,  in  thac  whiqh  is  sedition  against  tli» 
hing,  treason  must  necesbariiy  be  understood, 
these  words  of  the  25  Ed.  3,  make  no  more  to 
prove  that  sedition  is  trec^son,  than  any  act 
against  theft,  can  prove  that  trespass  is  felony. 
T*ie:-t  fere  also,  in  that  very  act  of  "25  Ed.  3, 
the  riding  opcniy  or  secretly  with  armed  men 
to  kill  or  rob  another  man,  or  to  take  him,  and 
keep  him  until  he  make  fine  and  ransom  for  his 
delivcrtiPCe,  though  it  be  plainly  *  sedition 
'  against  the  king,'  it  being  against  his  peace, 
his  laws,  and  his  crown  and  di;;nity,  is  but  fe- 
lony, if  robbery  be  committed  i-^ith  it,  and 
trespass  only  if  imprisonment  till  fine  and  raa« 
som.     And  so  it  is  declared  expressly  in  tlmt 
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by  three  ju-stices  of  the  peace,  as  in  that  of  Ed. 
0,  This  of  queen  Mary,  was  kept  on  by  con- 
tinuance only,  from  one  parliament  to  another, 
during  her  lime;  and  in  1  Eliz.  c.  16.  it  was 
m  tde  to  coT>tinue  during  the  life  of  queen  Eliz. 
and  at  her  death  expired.  To  this  purpose  also 
the  Act  of  li  Eliz.  c.  1.  is  observable;  where, 

*  unl.n\\ful  practices,  secret  conspiracies   and 

*  devices  to  take  or  surprize  any  of  the  queen's 

*  fortified  castles,  and  tne  malicious  and  rcbel- 

*  lious  intent  of  surprizing,  or  taking  them,  be- 

*  ing  expressed  by  overt-act,  or  word,'  are  made 
felony ;  *  and  the  not  giving  tliem  up  witliin 

*  six  days  after  command  from  her,  is  made 

*  treason ;'  which  act  also  expired  with  her  life. 
Here  the  offences  made  Treason  and  Felony  by 
the  Act,  were  both  seditions  of  a  high  nature; 
and  yet  but  trespasses  before  the  act  made,  nor 
are  tbev  other  now  the  act  is  expired.  For  the 
^urprtzmg  or  detaiuing  of  a  castle,  without  levy- 
ing a  war,  or  some  other  act  of  treason  (as  m 
Sherley*s  case  in  Dyer)  was  not  treason,  but  by 
t^iat  net.  To  these  we  may  justly  add  that 
case  of  the  earl  of  Northumberland  in  5  Hen. 
4,  rot.  pari.  n.  11,  19.  &c.  He  acknowledged 
by  writing,  in  parliament,  that  be  was  guilty 
of  not  '  keepin:^  the  laws  as  ligeance  asketh, 
'  and  of  gathering  power,  and  giving  of  liveries' 
(which  are  the  words  of  the  Parliament- Roll), 
and  upon  special  consideration  had,  by  the 
lords  and  Judges  in  parliament,  of  the  nature  of 
the  offence  thus  set  forth,  they  adjudged  it  was 
neither  felony  nor  treason,  but  only  trespass ; 
and  so  are  the  express  words  of  the  roll.  Yet 
the  *  gathering  of  power,  and  giving  liveries,  and 

*  breaking  of  allegiance,'  are  large  expressions 
of  that,  which  in  itself  was  truly  sedition,  and 
that  of  a  high  nature.  And  thus,  both  by  the 
use  of  the  word,  and  the  punishment  provided, 
in  some  cases  in  parliament,  for  remedy  of  the 
offence  (without  which  special  provision  it  is 
never  found  capital)  it  appears  clearly  th^t 
ftefJition,  or  the  stirring  of  sedition,  alone,  at 
the  cr>mmon  law,  (and  no  statute,  now  in  force, 
hath  ordained  otherwise)  is  but  trespass,  and 
puni«:hable  only  by  fine  and  imprisonment. 

Now  for  the  words  '  against  Us ;'  that  is, 
against  the  king.  There  is  no  doubt  at  all,  but 
that  all  offences  are  against  the  king.  Every 
slight  trtMipass,  by  the  luvv,  is  *  contra  pacem 
'  domini  regis;*  and  whatsoever  is  against  his 
pence  is  against  him  ;  as  also  divers  indictments 
of  mere  trespasses  conclude  with  *  in  contcmp- 

*  turn  domiui  regis,'  and  '  contra  coronam  et 

*  dignitatem  suas :'  As  in  an  Indictment  for 
hearing  of  mass,  is  *  contra  pacem,  dignitatem 

*  et  coronam  domini  regis.'  All  which  import 
'  against  the  king.'  And  that  act  of  23  Eliz.  is 
maule   '  against  seditious  words    against    the 

*  queen's  most  excellent  majesty;'  which,  even 
after  tlie  act,  remained  not  capital,  being  before 
1>at  trespass.  And  in  the  preamble  of  that  of 
14  Eliz.  it  appeariij  the  act  was  made  against 

*  onlawfal  practice,  secret  conspiracies  and  de- 
'  vices,  stirred  and  moved  against  our  sovereign 
'  lady  the  queen^  io  seeking  unlawfully  to  cake 

VOL.  11  r. 
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act.  And  though  there  bnve  been  divers  acU 
of  parliament  since  that  of  the  35  Ed.  3,  (hat 
have  made  divers  other. facts  treason^  yet  there 
is  none  of  them  that  remain  unrepealedyOr  not 
expired,  that  make  any  such  f<»ct  treason,  as  is 
of  the  nature  of  sedition  against  the  king;  and 
except  only  the  treasons  made  by  those  special 
nets  of  parliament,  that  remain  in  force  (as 
those  concerning  bulls  from  Rome,  Jesuits, 
clipping  of  coin,  and  some  few  more),  there  is 
nothing  at  this  day  treason,  saving  what  is  com- 
prised in  that  act  of  2o  £d.  3,  to  which  some 
special  laws*  have,  in  the  ages  since  £d.  3,  now 
and  then  reduced  all  treason,  by  abrogating  all 
inter\'enieiit  laws  of  treason.  And  by  that  act, 
it  there  be  a  doubt  that  happens  before  the 
judges,  by  reason  of  any  new  case  tliat  comts 
bcibre  them,  they  ought  not  to  judge  it  treason, 
until  it  be  enacted  by  parliament  to  be  so.  And 
it  doth,  in  the  same  act,  appear,  that  before 
that  time,  there  was  a  greater  latitude  of  trea- 
son, than  at  any  time  since.  Now,  even  in 
tliat  time,  there  is  an  express  judgment  of  the 
very  point  in  question ;  though  not  in  the  same 
terms  with  this  case,  yet  in  the  self-same  sense, 
as  if  this  case  had  then  been  beTore  the  judges. 
It  was  the  case  of  one  Russel ;  he  was  impri- 
soned by  the  Justice  of  North  Wales,  in  9  Ed, 
3,  and  returned  to  be  so,  '  eo  quod  A.  B.  im- 
'  posuit  ei  fecisse  dcbuisse  diversas  seditiones, 

*  etc.  dominum  regem  tangentes.*  Up(»n  this 
return,  the  court  adju<lgcd,  that  the  offences 
contained  in    the   rtturn,  and  as  they  could 

.  thereby  be  understood,  were  such  for  which  he 
ought  to  be  bailed;  and  they  give  their  reason 
with  the  judgment, '  because  it  did  not  appear 
'  what  kind  of  seditious  against  the  king  were 

*  meant  by  it.'  *  Eo  quod  non  specificatur 
'  quales  seditiones,.  6cc.  ideo  dimittendus,'  by 
mainprize  or  bail,  which  to  this  purpose  are  all 
one.  For  if  the  sedition  bad  been  with  traitor- 
ous intents,  and  so  expressed,  then  it  had  been 
treason,  for  which  they  would  not  have  let  him 
to  mainprize.  Rut  because  sedition  against 
the  king  might  be  of  divers  other  natures,  and 
mere  trespasses,  therefore  they  said,  '  idco  di- 
'  mittendus  est  ;*  expressing  Uierein  the  right  of 
the  prisoner,  that  he  Hiight  justly  claim  to  be 
bailed,  and  by  law  ought  to  be  bailed,  and  not 
only  that  he  was  bailable.  But  three  objections 
mav,  perhaps,  be  made  to  this  judgment,  to 
make  it  diner  in  substance  from  the  case  in 
question.  The  first,  that  ^  A.  Q.  imposuit  ei 
'  fecisse  debuisse  diversas  seditiones,'&c.  which 
being  as  an  accusation  in  so  general  terms,  was 
not  certain  Enough  to  make  him  answer  to  it, 
and  thence  ought  be  cause  of  the  judgment. 
The  second,  that  it  is  not  *  contra  dominum 
*■  regem,'  or  *  against  the  king,'  as  the  case  here 
is,  but  *  tangentes,'  or  <  touching*  the  king. 
And  the  third,  that  here  is  the  king*s  warrant 
witnessing  the  offence,  and  command  for  im- 
prisonment, and  in  that  of  9  Ed.  3,  only  the 

*  charge  of  a  subject  and  the  commitment  of  a 

*  Vide  11  Rich.  S,  c.  3,  pet.  3,  1  Hfen.  4,  c. 
10;  1  Edw.  ^,  c.  12. 1  Mar.  Pari.  1,  9,  6. 


subject.  To  all  tliree,  the  reply  is  easy.  For 
the  fi.&t,  it  is  plain,  that  the  justice  of  North 
Wales  siiews  the  reason  of  the  imi^nsonmcnt 
to  be,  because  Ru«»sel  was  charged  by  A.  B.  to 
have  committed  *  sedition  touching  the  king/ 
as  every  one  tMut  is  returned  to  stand  commit- 
ted f<)r  any  offence,  is  supposed  to  stand  so 
committed,  because  somebody  charged  him,  or 
licensed  him,  or  can  testify  against  him;  and 
that  is  here  more  particularly  expressed,  which 
in  every  return  is  supposed  to  bc  understood  in 
the  general  words.  As,  suppose  the  return 
were,  that  such  a  one  stands  committed  for 
treason^  or  murder,  upon  the  accusation,  tes- 
timony, or  examination  of  A.  fi.  taken  thus,  or 
thus :  would  the  court  bail  him  the  sooner  for 
that  addition  ?  And  in  returns,  it  was  nevef 
expected  that  there  should  be  such  certainty  as 
that  the  prisoner  might  plead  and  be  triads 
Which  can  never  be  done  from  returns,  but 
only  by  apfieuls  or  indictments,  wherein  the  of- 
fence is  in  special  set  forth  by  time,  place,  and 
all  circumstances.  Or,  if  they  liad,  in  this  case 
of  Russel,  expected  or  considered  such  a  cer- 
tainty, they  ought  not  to  have  let  him  into 
mainprize,  or  bailed  him  ;  but  clearly  dismissed 
him.  For,  if  an  appeal,  which  is  an  accusation, 
were  brought  against  a  man,  or  an  indictment 
put  in  '  de  diversis  murdris/  or  <  de  murdro/ 
generally;  or, '  de  proditionc,' generally;  clearly, 
upon  such  an  appeal  or  indictment,  tlie  court 
would  not  put  tlie  pnrty  neither  to  answer,  nor 
so  much  as  to  tl^c  trouble  of  bail  or  mainprize,  be- 
cause such  a  charge  thtU  way,  were  merely  void. 
For  in  appeals  and  indictments,  the  particular 
circumstance,  and  the  special  offence  must  al- 
ways be  set  forth,  or  else  they  are  void;  but  io 
returns,  tlie  general  expression  is  sufficient  for 
the  court  to  judge,  whether  the  offence  be  such, 
as  that  the  prisoner  ought  to  be  bailed  or  no,  as 
the  common  and  most  known  practice  is.  So 
that  the  first  objection  is  of  no  force.  For  the 
second,  it  is  certain  that  the  words  '  tangentes 

*  regem,*  and  *  contra  regem,*  in  matter  of  of- 
fences, occurring  in  our  laws,  are  taken  as  sy- 
nonimous.  As  in  25  Ed.  3,  Slat,  de  Clero,  c.  4, 
we  have  Treasons  or  Felonies,  *  touchants  au- 
'  ters  persons  que  le  roy,  mesme  ou  sou  royal 
'  majestic,*/ touching  others  than  the  king;' 
which  is  the  same  with,  f  being  against  otliers 

*  than  the  king,'  or  *  besides  the  king ;'  that  is« 
petit  Treasons  (which  are  both  Treasons  and 
Felonies)  as  ic  appears  in  Stamford,  1.  2.  c.  43. 
fol.  124.  b.     Ili^h-Treason  being  touching  the 

*  king,'  or  *  against  the  king,'  or  <  extending  to 

*  the  king ;'  which  13  the  same  in  23  Ed.  3,  de 
proditionibus.  Where  the  se^se  of  the  words 
appears  by  a  law  made  but  few  years  after  this 
very  case  of  Russel.  So  in  Westmin.  1 .  ch.  15, 
'  Treason  que  toucha  le  roy  mesme,'  is  e3(- 
pressly  fur  *  Treason  against  the  king  ;'  that  is, 
High-Treason.  And  Bracton,  fol.  119,  b.  §.  2. 
calls  the  counterfeiting  the  Great  Seal,  which  is 
High-Treason  to  this  day,  *  Crimen  less  ma* 
<  jestatis,  quod  tangit  coronam  regis,'  or  *  Trea- 
'  son  tgaimt  tlie  king.'  And,  in  this  latter  ag^ 
we  see  in  the  statute  of  14  £liz.  c.  2,  that " 
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'  Treason  touching  the  person  of  the  queen/ 
»nd  ^  Treason  concerning  the  person  of  the 
'  queen*  are  hoth  as  the  same,  and  both  for 
'  Treasons  against  the  queen's  person/    So  that 

*  tangentes  regens,'  4&nd  *  contra  rcjiem/  denote 
the  self-same  tiling  in  the  law,  and  for  that 
matter,  Russel's  case  and  this  return  are  of  the 
aelf-same  nature.  Now  for  the  third  objection 
concerning  the  king's  warrant  and  command  in 
this  present  case,  which  is  not  in  that  of  Ros- 
sel's,  but  only  the  accusation,  or  charge,  and 
command  of  a  subject.  For  the  command 
singly  considered,  it  is  clearly  against  tlie  Fe- 
tition  of  Right :  but  if  it  be  considered  here 
(as  it  ought)  jomed  with  the  cause  of  commit- 
ment, then  the  cause  is  only  considerable  by  it- 
self, as  expressed  by  the  warrant.  Bat  there 
is  no  book-case,  act  of  parliament,  or  other  tes- 
dmony  of  law  with  us,  that  in  this  kind  of  con- 
sideration makes  any  difference  between  the 
expression  of  an  offence,  in  a  return  of  the 
king's  warrant,  and  the  expression  of  it  in  a 
return  of  a  subject:  For  all  returns  of  this 
kind,  in  judgment  of  law,  are  supposed  true  ; 
and  the  sole  point  examinable^  for  matter  of 
bail,  is  the  nature  of  the  offence;  unless  the 
commitment  were  by  one  that  might  not  com- 
mit, or  that  some  other  circumstance,  not  con- 
oerning  these  matters,  were  in  the  case.  And 
besides,  in  S3  Hen.  8,  rot.  38.  Parkef 's  case,  et 
1  Hen.  8,  rot. — the  king's  command  for  com- 
mitment for  murder,  and  other  offences  of  high 
nature,  hath  been  in  the  return,  where  the  pri- 
soner was  bailed.  Nor  will  there  remain  any 
oolour  of  testimony  to  maintain  this  last  objec- 
tion. 

And  as  against  this  case  of  Russel  (which  is 
io  fiiUy  in  the  point)  tliese  objections  may  be 
made ;  so  a^inst  the  main,  the  conclusion,  it 
may  be  objected  out  of  those  old  authors, 
Bracton,  Glaovitle  and  Hengham ;  that  Brae- 
ton,  in  express  words,  makes  *  seditio  domini 
'  regis'  to  be  treason :  *  si  quis  aliquid  egerit' 
(smith  he,  fol.  11^.  b.)  '  ad  seditionem  domini 

*  regis,  vel  exercitus  sui,  vel  procurantibus  anx- 
'  ilium  et  consilium  prsbuerit  vel  conseiisum,' 
it  is  '  crimen  Isss  majestatis,'  to  be  punished 
with  death,  and  so  supposes  it  Higli-Treason. 
So  Glanville,  '  Si  quis  machinatus  fuerit,  vel 

*  aliquid  fecerit,  in  mortem  regis,  vel  seditionem 
'regni,  vel  exercitus;'  he  saith  it  is  likewise 
Treason.  And  -Hengham  bringing  examples 
of  the  *  Placita  de  crimine  Icesie  majestatis,' 
adds,  '  ot  de  nece  vel  seditione  persons  do- 
'  mini  regis,  vel  regni,  vel  exercitus.'  Where 
we  see,  •  seditio  regis,'  or  '  regni,'  or  *  exerci- 
''  tos,'  is  supposed  Treason.  But  the  answers 
to  the  authority  of  these  old  authors  is  various. 
First,  However  they  were  all  three  (if  at  least 
chat  of  Glanville  be  the  work  of  sir  Randal 
GUmviiley  Chief-Justice  of  England  under  U, 
2.)  learned  and  famous  Judges  in  their  ages, 
yet  they  lived  so  long  since,  and  the  rest  of  the 
fwrticulars  of  which  they  write,  are  so  different 
(whether  we  observe  the  pleas  of  the  crpwn  in 
cbem,  or  the  pleas  between  party  and  party) 
tem  the  pnctice  asd  etublisbed  laws  of  the 


ensuing  ages,  that  their  authority  is  of  slight  or 
no  moment,  for  direction  in  judgment  of  the 
law  at  tliis  day,  though  it  be  very  considerable 
in  examination  what  the  law  was  in  their  times  : 
and  ti)at  way  it  sometimes  is  used  as  an  orna- 
ment  in  argument  only,  as  it  is  said  in  the  Com- 
mentniies  of  them.  The  first  of  ihem  died' 
about  400  years  since  ;  the  second,  about  S50 ; 
and  Hengham  about  300  years  past.  Secondly, 
the  words  of  *  seditio  regis/  or  *  regni,'  are  an 
obscure  expression,  and  hardly  so  intelligible 
as  that  we  may  know  what  they  meant.  '  For 
what  can  *  sedition  of  the  king?  mean,  in  Eng- 
lish or  in  Latin,  as  they  express  it?  And  if  it 
be  taken  for  *  sedition  against  the  king'  (as  in- 
deed the  like  words  are  interpreted  in  Scottish, 
out  of  the  *  regiam  majestatem,'  by  Mr.  Skene) 
it  must  be  so  taken  against  'utl  gramniur,  and 
usual  context  of  words  ;  for  no  more  than  '  tu- 

*  multus  regis,  rebellio  regis,  insurrectio  regis,* 
is  *  tumult  against  the  king,'  or  *  rebellion 
against  the  king/  or  *  insurrection  ngaiiTst  the 

*  king/  is  'seditio  regis/  in  force  of  language, 

*  sedition  against  the  king.'  Thirdly,  Admit  it 
be  rightly  taken  for  '  sedition  against  the  king/ 
in  those  old  Authors,  yet  the  statute  of  25  Ed. 
3,  *  de  proditionibus,'  so  settles  the  law  for 
treason,  that  whatsoever  was  treason  before 
that  act,  and  is  not  comprised  within  that  act, 
is  no  treason  at  this  day,  tinless  some  special 
act  of  parliament  have  ordained  it.  Fourthly, 
The  constant  course  of  testimonies,  as  they  are 
before  shewed,  since  the  !25th  of  Ed.  3,  prove 
expressly,  that  only  *  sedition  against  the  king* 
is  taken  for  a  less  offence,  and  mere  trespass. 
Fifthly,  in  particular  offences,  we  see  Bracton 
(whose  authority  is  the  chief  of  the  three,  whe- 
ther we  regard  the  expression,  or  the  quality  of 
the  writer)  differs  much  from  the  common  law 
of  the  later  ages :  and  so  much,  that  he  is  di- 
rectly, in  some  things  of  great  moment,  con- 
trary to  the  clear  known  law,  both  of  the  pre- 
sent and  of  ancient  times.  As  he  allows  no 
killing  of  a  man  to  be  murder,  but  what  is  done 
so  secretly,  that  it  is  not  known  who  doth  it. 
Bracton,  1.  3,  de  Corona,  fol.  134.  b.  &  135. 
And  that  if  the  offender  be  taken,  or,  if  the 
party  hurt  live  long  enough  to  discover  him 
that  hurt  him,  though  he  die  afterward,  it  is 
(saith  he)  no  murder.  Which  is  directly  con- 
trary to  the  la^Ar,  yet  altered  by  no  special  act 
of  parliament.    So,  '  Si  quis  alterius  viKlia  ab» 

*  sciderit,  et  libidinis  causa,  vel  commercii  cas- 

*  traverit,  sequitur'  (saith  he,  p.  144.  b.  §.3.) 
\  poena  nliquando  capitalis,  aliquando  perpe- 
'  tuum  exilinm,  cum  omnium  bonorum  ademp- 
<  tione/  whereas  there  is  no  such  thing  in  the 
taws  of  England.  But  indeed,  by  the  civil  law, 
'  qui  hominam  libidinis,  vel  promercii  causa 
'  castraverit,  poena  legis  Comelis  de  sicariis  pu- 

*  nitur  /  that  is,  is  punishable  capitally,  ff.  nd 
leg.  Cornel,  de  sicariis,  1.  3.  §.  4  &  1.  4;  §.  ult. 
Whence,  doubtless,  Bracton,  (who  cites  often, 
to  other  purposes,  the  very  texts  and  words, 
and  quotes  the  places  of  the  Digests,  and  the 
Code)  had  that  punishment  for  such  as  gelded 
men.    And  thtaoo  ftbo  had^  by  nil  iikehkoody 
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that  tottcbing  sedition.  For,  by  the  Civil  Law, 
all  sedition,  public  raitiii^  of  tumults,  gathering 
armed  men  without  pubhc  authority,  and  what- 
soever is  but  with  uft  as  a  commotion  or  riot,  is 
ti«ason  (crimen  hesai  majestatia)  and  capitah 
To  which  purpose  tliere  be  divers  texts  in  tiiat 
law  ff.  ad  leg.  JuUam  roajest.  1.  1.  &  de  posnis, 
L  38.  §.  2.  de  appellotionibus,  1. 16.  C.  de  sedi- 
liosis,  1.  1.  &  2.  &c.  which  doubtless  he  both 
read  and  ofcen  followed  :  and  by  '  concitatores 
'  seditioni.s,'  or  '  stirrers  up  of  sedition,'  by  that 
very  name  were  condemned  as  capital  traitors. 
But  this  was  never,  for  aught  appears,  law  in 
£ngland ;  hot  the  contrar/ appears  plain  enough 
by  what  is  already  said.  Sixtldy,  for  answer  to 
the  objections  out  of  Bractou  and  Glanville, 
if  their  authority  slmll  be  taken  sufficient  to 
maintain  sedition  to  be  treason  :  then  will  it  be 
as  reasonable  to  prove,  that  in  such  a  case  bail 
also  should  be  taken.  For  Bracton  saith  ex- 
pressly of  that,  and  other  treasons,  that  he  joins 
with  it,  that  the  prisoner  ought  to  be  bailed, 
unless  an  accuser  be  present.  *  Si  quis,'  saith  he, 
'  de  hoc  crimine  defamatus  fuerit,  tunc  viden- 

*  dum  erat  utrum  apparent  accusator,  vel  non ; 
•^  si  nutem  nullus  appareat,  nisi  sola  fama  quae 

*  tantum  apud  bonos  et  graves  oriatur,  hie  salvo 
'  attachiabitur  per  salvos  et  secures  plegios  ve^  si 

*  plegioanon  habuerit,  percarcerisinclusionem, 
'  donee  decriminessibi  imposito  Veritas  inquira- 
'  tur.'  AndGlanviUe saith  expressly,tl)at  although 
an  accuser  be  present,  yet  he  is  to  be  bailed. '  £ti- 

*  amsi  accusator  fuerit'  (saith  he)  *  accusatus 

*  dimittitur  per  plegios ;  aot  si  non  fuerit,  in 
'  carcerem  dimittitur.'  So  that  either  the  autho- 
rity of  these  old  authors  is  of  no  moment,  for 
tiie  reasons  before  shewed ;  or  if  it  be  valuable, 
and  that  advantage  must  be  taken  from  Ihem, 
it  is  as  f  easonable  that  their  ptlier  opinion,  for 
the  bail,  be  as  well  accepted  and  allowed  of  in 
this  case.  But  there  remains,  perhaps,  one  ob- 
jection, out  of  the  opinions  of  Tresilian  and 
Belknap,  the  two  Chief-Justices ;  and  of  Ilolt, 
Fulthorp,  and  Burgh,  justices  of  the  Common- 
Pleas,  and  Lockton,  one  of  the  king's  Serjeants 
in  11  Rich.  2,  (Vide  21  Bich.  3,  c.  11,  see  the 
roll:)  Who  being,  among  other  things,  de* 
manded  at  Nottingham  by  the  kine,  and  charg- 
ed to  answer,  upon  their  faith  and  legiance  to 
the  king,  how  they  ought  to  be  punished  that 
did  interrupt  the  king,  so  that  he  might  not  ex- 
ercise those  thiup  that  pertaineth  to  his  rega- 
lity and  prerogative :  (in  wliich  words,  perhaps,, 
may  be  mcluded  all  kind  of  sedition  against 
any  proceeding,  process,  or  ordinary  command 
of  the  king)  with  one  assent  they  answered, 
That  tbey  ought  to  be  punished  as  traitors. 
And  if  that  were  law,  it  were  hard  to  find  a  se- 
dition against  the  king,  but  that  it  were  treason. 
For  all  his  proceedings,  process,  and  ordinary 
commands,  belong  to  his  regality  and  prenwa- 
tive,  and  every  sedition  against  lum,  is  akindof 
interruption  of  the  exercise,  at  least,  of  those 
proceedings,  process,  and  ordinary  commands. 

It  is  true,  that  in  the  11  Rich.  3,  such  an 
answer,  among  divers  others  of  like  nature, 
^vere  given  by  those  judges,  aod  that  serjeant; 


and  they  pat  thir  seals  also  to  them.  But  it  is 
as  true,  that  for  these  very  answers  they  were 
accused  by  the  commons  in  parliament,  the 
self-same  year,  where  they  answered  upon  the 
accusation :  First,  That  the  miswers  were  writ* 
ten  in  the  original  to  which  their  seals  were  put, 
otherwise  tlian  their  meaning  was,  in,  some 
part.  Secondly,  That  they  had  been  threatened 
to  make  no  other  answer  thaii  what  might 
agree  with  the  king's  liking.  Thirdly,  That  their 
answers  proceeded  not  of  their  free-will,  but  for 
fear  of  death ;  and  that  some  of  them  bad  re- 
vealed as  much  to  the  earl  of  Kent,  desiring 
him  to  witness  as  much  hereafter  if  time  served. 
Rot.  Pari.  11  Rich.  9,  n.  14,  and  vide  Stat.  11 
Rich,  3.  c.  3,  5,  &c.  Notwithstanding  all 
which,  at  the  instance  of  the  commons,  they 
were  judged  all  by  declaration  in  parliament 
made  by  the  king  and  commons,  which  was  ac- 
cording to  the  act  of  35  £dw.  3,  and  so  by  act 
of  parliament,  to  be  traitors,  and  u>  sufier  as  iu 
case  of  treason  ;  good  part  of  which  proceeding 
is  remembered  in  the  statutes  of  that  year,  but 
much  more  iu  the  Rolls  of  that  parliament. 
And  although  in  tlie  parliament  of  21  Rich.  2, 
that  parliament,  and  in  particular,  this  proceed- 
ing against  the  judges,  were  wholly  annulled, 
and  their  answers  adjudged  good ;  as  appears 
in  the  printed  statutes  of  that  year,  21  Rich.  3, 
c.  12,  yet  iu  the  1st  of  Hen.  4,  it  was  declared 
by  parliament,  1  Hen.  4,  c.  3,  tlmt  tiiis  pro- 
ceeding of  parliament  o(  21  Rich,  fi,  being 
caused  by  a  certain  number  only  of  the  mem- 
bers of  parliament,  and  that  tlie  *  Statutes, 
'judgments,  ordinances,  and  establishments, 
'  were  made,  ordained,  and  given  erroneously 
'  and  deceitfully,  in  great  disherison  and  final 
'  destruction,  and  undoing  of  the  liege  people 

*  of  the  realm.'  Where  also  it  was  iurther  de- 
clared and  adjudged,  in  the  same  parliament, 
that  all  the  parliament  of  21  Rich.  2,  and  all 
'  circumstances  and  dependents  thereupon  to 
'  be  of  no  force  or  value,  but  annulled.'  And 
besides,  that   *  the  parliament  of  the  11  Rich. 

*  2,'  vi  herein  those  Judges  were  condemned  aa 
Traitors,  for  that  answer,  and  ail  the  rest  of  that 
kind,  should  *  be  firmly  holden  and  kept,  after 
'  the  purport  and  effect  of  the  same,  as  a  thing 
'  made  for  the  great  honour  and  common  profit 
'  of  the  realm/  So  that  that  answer  of  the 
Judges,  in  the  11  Rich.  9,  so  highly  condemned 
as  false  and  erroneous,  by  two  parliaments, 
both  which  have  to  this  day  continued  in  firm 
stren^lli,  is  of  no  weight  to  prove  that '  sedition 
'  against  the  king  is  Treason.'  Nor  doth  any 
thing  else  prove  it,  but  the  contrary  is  mani* 
fested  by  the  aiguments  before  urged.  And  by 
consequence,  it  is  *  only  trespass  against  the 
king,  and  punishable  by  fine  and  imprisonment, 
and  therefore  the  prisoner  returned  to  stand 
committed  '  for  stirring  it  up  against  the  kiog* 
ought  to  be  bailed. 

Some  days  after,  sir  Rob.  Heathy  the  King's 
Attorney  General,  argued,  That  this  Return 
was  good,  and  that  ibe  parties  ought  not  to  be 
bailed :  Aod  that  within  the  Retam  there  ap« 
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pears  good  cause  of  their  commitment,  aod  of 
ibeir  detaiaing  also.  The  case  is  great  io  ex- 
pcctatiou  aod  con^ueace :  and  concerns  the 
Liberty  of  the  Subject  on  (he  one  part,  whereof 
tue  argument  is  piauj>ible ;  and  on  the  other 
part,  it  concerns  tii«  safety  and  sovereignty  of 
ihe  king,  wliich  is  a  thinj^  of  great  weight.  The 
consideration  of  both  pertains  to  you  the  Jud.;es, 


the  Petition.  Therefore  we  will  now  consider, 
how  the  law  was  taken  before  tlie  Petition ;  and 
for  the  discussing  thereof,  wc  will  exuiuine  the 
second  part  of  tlic  Ueturn,  and  in  it  two  things : 
1.  It'  the  Return,  as  it  is  now  made,  shall  be 
intended  for  true.  3.  Admit  that  it  is  true,  if 
there  be  any  oticnce  contained  within  it,  winch 
is  gi»u(l  to  detain  the  prisoners.     For  the  1st  it 


"u about  slighting  the  one, or  too  much  elevating  I  is  clear,'  that  die  cause  shall  be  intended  true 


ihe  other.  Tlie  Return,  which  now  is  before 
you,  is  entire;  but  I  will  first  consider  it  as  di- 
vided iu  parts.  First,  the  first  Warrant,  which 
is  that  of  the  Lords  of  the  Privy  Council,  is  ge- 
neral, that  it  was  by  tlie  command  of  the  lord 
the  king :  and  this  in  former  times  was  held  a 
a  very  good  return,  when  duo  respect  and  reve- 
rence was  giren  to  gofenmient;    but,  tempora 


which  is  returned,  though  in  truth  it  be  false ; 
and  so  are  9  H.  C,  44,  and  F.  Corpus  cum  causa, 
and  2  Coke's  Rep.  11.  p.  95,  Bang's  case.  .  It 
seems  that  there  is  such  a  crime  contained  in 
this  return,  which  is  a  good  cause  for  detaining 
the  prisoners.  It  is  true,  that  it  was  confidently 
urged  in  parliament,  in  3  Car.  that  general  re- 
turns, that  were  committed  by  the  command  of 


niuiaatur.    And  this  Return  is  no  way  weak-  i  the  lord  the  king,  are  not  good ;  and  that  those 


ened  by  any  latter  opinion ;  for  notwithstand- 
ing tliat,  the  first  commitment  of  a  man  may  be 
general :  for  if  upon  the  return,  the  true  cause 
should  be  revealed  to  the  gaoler,  by  this  means, 
faults  should  be  published  and  divulged  before 
Uieir  panishment,  and  so  the  complices  of  the 
fact  will  escape^  and  it  is  not  fit  that  the  gaoler, 
n.hich  is  bat  a  ministerial  officer,  should  be  ac- 
quainted with  tlie  secrets  of  the  cause.  But 
«hen  the  cause  is  returned  in  court,  more  cer- 
taiiity  18  requisite;  for  then  (as  it  hatli  been  ob- 
jected) aomething  ought  to  be  expressed  to 
which  the  party  may  answer,  and  upon  which 
the  court  may  ground  their  judgment.  And  to 
this  porpoee,  the  Petition  of  Right  bath  been 
much  JDaisted  upon ;  but  the  law  is  not  altered 
by  It,  bat  remains  as  it  was  befbre.  And  this 
will  appear  upon  the  view  of  all  the  parU  of  the 
PetitiQU.  1.  The  occasion  of  the  Petition,  and 
the  grievance,  is  shewed  in  these  words :  *  Di- 

*  ver3  of  your  subjecU  have  been  of  late  impri- 

*  soned,  without  any  cause  shewed,'  &c.  But 
m  this  return  there  is  a  cause  shewed,  to  which 
the  parties  may  answer.  Then,  2.  The  prayer 
of  the  Petition  is.  That  no  Freeman,  io  any  such 
manner  as  beibre  is  mentioned,  be  imprisoned 
or  detained  ;  that  is,  such  manner  of  imprison- 
ment, the  ground  wliereof  dotii  not  appear. 
Then  the  Answer  of  the  king  to  the  Petition 
was  in  sundry  words :  2  June  1628,  in  these 
words,  *  The  king  willeth,  that  right  be  done  ac- 

*  cording  to  the  laws  and  customs  of  the  realm, 
*&cJ  Which  answer  gave  not  satisfaction. 
And  afterwards  hb  Answer  was  in  a  pariiament- 
ary  phrase,  *  Soit  droit  iait  come  est  desire.' 
But  afterwards,  on  the  26th  of  June,  1628,  the 
kine  expressed  his  intention  and  meaning  in  the 
said  Answer.  "  It  must  be  conceived,  that  I 
Lave  granted  no  new,  but  only  confirmed  the 
ancient  Liberties  of  my  SubjecU,  Sec,"  A  Pe- 
tition in  parlftune&t  is  not  a  law,  yet  it  is  for  the 
honour  and  dignity  of  the  kmg,  to  observe  and 
keep  it  faithfbUy ;  but  it  is  the  duty  of  the  peo- 
ple not  to  stretch  it  beyond  the  words  and  in- 
tentioo  of  the  king.  And  no  other  construction 
can  be  nade  of  the  Petition,  than  to  take  it  as 
a  coofinnation  of  the  anttent  liberties  and  rights 
of  the  subjects.  So  that  now  the  case  remains 
la  the  nmc  quahty  nd  degree^  at  it  was  befbre 


argiunents  remain  as  monuments  on  record,  in 
the  upper  house  of  parliament ;  but  I  will  not 
admit  them  fur  law.  But  I  will  remember  what 
was  the  opinion  of  former  times,  22  H.  6,  52, 
by  Newton ;  a  man  committed  by  the  command 
of  the  king,  is  not  replcvisable.  And  the  opi- 
nion cannot  be  intended  of  a  replevin  made  by 
the  sheriff,  because  (he  principal  case  there  is 
upon  a  return  in  this  court.  33  Hen.  6,  28, 
Poyning's  case,  where  the  return  was,  That  he 
was  committed  by  the  lords  of  the  council,  and 
it  was  admitted  good.  It  is  true,  that  this  opi- 
nion is  grounded  upon  West.  1.  c.  15.  but  I  will 
not  insist  upon  it.  But  the  constant  opinion 
hath  always  been,  that  a  man  committed  by  the 
command  of  the  king  is  not  bailable.  In  9  H. 
6,  44,  it  b  said,  That  if  one  be  taken  upon  the 
king's  suit,  tlie  court  will  not  grant  a  iupersedeas. 
The  contrary  opinion  is  grounded  upon  Magna 
Charta,  which  is  a  general  law,  and  literally  hath 
no  sense  to  that  purpose  :  and  it  is  contrarv  to 
the  usual  pnictice  in  criminal  causes,  in  which 
the  imprisonment  is  always  lawful  until  the 
trial,  although  it  be  made  by  a  justice  of  peace, 
or  constable.  And  that  a  man  coihmitted  by 
the  command  of  the  king  or  privy  council,  is  not 
bailable,  he  cited  1  Jac.  sir  John  Brocket's 
case;  8  Jac.  Thomas  Casar's  case;  12  Jac. 
James  Demaistres's  case ;  43  Eliz.  William 
Kinch's  case ;  and  in  the  case  of  M.  36  Eliz,  and 
4  and  5  Eliz.  R.  Thtmelby's  case ;  and  said,  that 
there  are  innumerable  precedents  to  this  pui^ 
pose.  M.  21  and  32  Eliz.  upon  the  return  of 
an  Habeas  Corpus  it  appears,  that  Michael 
Page  was  committed  by  the  command  of  the 
lord  the  king,  but  was  not  delivered;  and  after 
was  arraigned  in  this  court,  and  lost  his  hand. 
And  at  the  same  time  Stnbbs  was  committed  by 
the  command  of  the  lord  the  king,  for  seditioUt 
words  and  nimoors,  and  he  lost  his  hand  also 
upon  the  same  trial.  M.  17  and  18  Eliz.  upon 
Habeas  Corpus  for  John  Loan,  it  was  returned. 
That  he  was  committed  for  divulging  sundry  se- 
ditious writings,  and  he  was  remanded.  And  / 
H.  7,  roll  6.  Rug's  Case ;  and  roll  13.  Chase's 
Case,  where  the  return  was,  That  they  were 
committed  by  the  command  of  the  lord  the 
kmg,  and  they  were  not  delivered ;  and  this  was 
also  the  opinion  in  this  court,  M.  3  Car.  and 
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after  the  said  time  the  law  is  not  altered ;  and 
so,  I  hope,  neither  are  ;our  opinions. 

But  to  consider  the  particular  cause  men- 
tioned in  the  return,  I  will  not  rely  upon  the 
first  part  of  the  words,  although  they  be  of  great 
.   weight,  but  onlj  upon  the  last  words,— ^  for 

*  stirring  up  of  Sedition  against  Us/-^Bnt  it 
hath  been  objected,  that  Sedition  is  not  a  word 
known  in  the  law :  But  I  marvel  that  the  sig- 
nification pf  the  word  is  not  understood,  when 
it  is  joined  with  the  words^-*  against  Us ;' — 
this  ought  to  be  understood,  Sedition  against 
the  king,  in  his  politic  capacity.  Sedition  hath 
sundry  acceptations,  according  to  the  subject 
handled,  as  it  appears  Coke's  4  Rep.  p.  13, 
lord  Cromwell's  Case,  which  hatli  been  cited. 
If  it  be  spoken  of  a  man,  that  he  is  seditious, 
if  it  be  01  a  Company  in  London,  it  shall  be 
understood  sedition  in  the  company;  if  it  be 
spoken  of  a  Soldier,  it  shall  be  taken  for  mu- 
tinous. Mr.  Littleton,  who  argued  this  case, 
venr  well  said,  That  Tacitus  used  this  word, 
and  it  is  true ;  and  he  says.  That  there  are 
two  mannera  of  seditions,  *  Seditio  armata  et 
'  togata;'  and  the  last  is  more  dangerous  than 
the  former.  But  couple  it  wi^h  the  subsequent 
words  here,  '  a|cainst  us,'  tlie  interpretation 
and  sense  thereof  is  easy,  and  '  loquendum  ut 

*  vulgus.'  Mr.  Dttleton  shews  the  accepta- 
tion of  this  word  in  divers  places  of  Scripture, 
and  I  will  not  reject  them,  for  they  make  for 
me ;  20  Numb.  3,  the  Latin  is, — '  populiversi 
'  aunt  in  seditionem  ;*-— and   it  is   Englished 

*  murmuring,'  but  clearly  it  was  high-treason 
against  the  governor,  and  God  himself.  26 
Numb.  9, '  in  seditione  Corah,'  it  is  manifest, 
that  that  was  a  great  insurrection.      18  Jud.  1, 

*  facta  est   ergo  seditio  in  Ephraim,'   <  The 

*  Ephraimites  rose  against  Jephtha ;'  and  he  at 
the  same  time  was  their  judge  and  governor, 
BO  it  was  the  heigh^  of  insurrection.  It  is  true, 
that  in  15  Acts  9,  '  facta  est  seditio  ;*  and  in 
aome  translations  it  is,  '  Orta  est  repugnantia 

*  non  parva,'  for  it .  may  be  taken  m  several 
senses.  19  Acts  40,  the  town-clerk  there 
knew  not  how  to  answer  for  '  this  day's  sedi- 
tion,' or  insurrection,  and  no  doubt  he  was  in 
great  peril,  for  it  was  a  great  insurrection  ;  and 
I  wish  the  greater  ones  were  as  circumspect  as 
he  was.  24  Acts  5,  '  Tertullus  accused  Paul 
'  of  sedition,'  and  doubtless  it  was  conceived  a 
great  offence,  if  you  consider  the  time  and  other 
circumstances,  for  they  were  heathens  and  Ro- 
mans. And  although  he  in  very  truth  taught 
the  gospel  of  God-,  yet  he  was  taken  for  a  pes- 
tiltot  fellow,  and  as  a  persuader  to  shake  off 
government.  Bracton,  hb.  3,  de  Corona,  c.  2, 
ranks  sedition  amongst  the  crimes  Utsa  foajep- 
tatis.  But  it  hath  ^cn  objected,  that  if  it  be 
a  capital  offence,  it  ought  to  be  felonv  or  trea- 
son. To  this  I  say,  that  it  cannot  be  felony, 
but  it  may  be  treason,  for  any  thing  that  ap- 
pears. It  is  true,  that  by  the  statute  of  25  £. 
3,  treasons  are  declared,  and  nothing  shall  be 
called  treason,  which  is  not  compriMd  within 
the  said  statute,  unless  it  be  declared  so  by  act. 
f>f  parliament.    But  upon  Indictment  of  tr«a^ 
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son,  such  sedition  as  this  may  be  given  in  evi- 
dence, and  perhaps  will  prove  treason.  And 
the  return  is  not,  that  he  was  seditious,  which 
shews  only  an  inclination  ;  but  that  he  stirred 
up  sedition,  which  may  be  treason,  if.  tlie  evi- 
dence will  bear  it.  In  divers  acts  of  parlia- 
ment, notice  is  taken  of  this  word  Seditioy  and 
it  is  always  coupled  with  insurrection  or  rebel- 
lion, as  appears  by  the  statutes  of  5  R.  2,  c.  6. 
17  R.  2,  c.  8.  2  H.  5,  c.  9.  8  H.  6,  c  14. 
3  &  4  £.  6,  c.  5.  2  R.  2,  c.  5.  1  &  2  Phil.  & 
Mar.  c.  2.  1  Eliz.  c.  7.  13  Ehi.  c.  2.  23 
Eliz.  c.  2.  27  EWz.  c.  2,  and  35  Eliz.  c.  1,  all 
which  were  cited  before ;  and  they  prove,  that 
Sedition  is  a  word  well  known  in  the  law,  and 
of  dangerous  consequence,  and  which  cannot 
be  expounded  in  good  sense.  Wherefore,  as 
to  the  nature  of  the  offence,  I  leave  it  to  the 
court.  But  out  of  these  statutes  it  appears, 
that  there  is  a  narrow  difference  between  it  and 
Treason,  if  there  be  any  at  all. 

3dly,  As  to  the  Objections  which  have  been 
made,  I  will  give  a  short  answer  to  them. 

1.  It  was  objected,  That  every  imprison- 
ment is  either  for  custody,  or  punishment ;  the 
last  is  always  after  the  Judgment  given  for  the 
offence ;  and  if  it  be  but  fi>r  custody,  the  party 
upon  tender  of  sufficient  mainpemers  is  baila- 
ble^  I  confess,  that  this  difference  is  true,  but 
not  in  all  respects ;  for  I  deny,  that  a  man  is 
always  bailable,  when  imprisonment  is  imposed 
upon  him  for  custody :  For  imprisonment  is 
for  two  intents ;  the  one  is,  that  the  party 
which  had  offended,  should  not  avoid  the  judg- 
ment of  law;  tha  second  is,,  that  he  shall  not 
do  harm  in  the  interim  during  hij»  trial ;  and 
the  law  is  carefiil  in  this  pomt.  But  it  hmh 
been  said,  That  although  the  party  be  bailed 
yet  he  is  imprisoned.  I  deny  that,  for  so  is  1 
U.  4, 6.  If  the  parly  come  not  at  the  day,  the 
heal  shall  be  imprisoned ;  but  yet  the  bail  shall 
not  suffer  the  same  punishmept  which  ought  to 
have  been  inflicted  upon  the  party ;  as  if  it 
were  for  treason,  the  bail  shall  not  answer  for 
the  fault,  but  only  for  the  body.  Serjeant 
Berkley  did  well  call  a  seditious  man,  an  In- 
cendiary to  the  government,  und,  as  commune 
iucenduim,  is  to  be  restrained  of  his  Uberty. 
And  he  put  22  E.  4,  and  22  Ass.  50,  that  a 
madman  may  be  restrained,  to  prevent  the 
hurt  he  would  otherwise  do  hioiselt  and  others. 
A  seditious  man  is  as  a  roadman,  in  the  public 
state  of  the  Commonwealth,  and  therefore 
ou|;bt  to  be  restrained.  And  it  appears  by  the 
wnt  '  De  Leproso  amovendo,'  that  a  leper  is 
to  be  removed,  and,  in  a  maimer,  imprisoned, 
for  the  contagion  of  the  disease ;  and  this  is  for 
the  sdegnard  of  others,,  lest  his  leprosy  infect 
otliers.  The  application  is  easy;  and  by  the 
Statute  of  1  Jac.  c.  33,  is  restrained  to  keep 
within  doors ;  and  if  he  go  abroad,  any  man 
may  jostify  the  killing  of  him.  The  infection 
of  Sedition  is  as  dangerous  as  any  of  these  dis- 
eases, therefore  it  is  not  safe  to  let  seditioua 
men.  to  bail,  or  at  liberty ;  and  in  dangerona 
cases,  Uie  wisest  way  is  to  make  all  safe.  In 
all  cases  of  thii  Batiire,  much  it  left  to  the  dis«- 
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cretion  of  the  court.    The  Case  of  M.  9  £.  3,  | 
roll.  39  Rusiell,  hath  been  objected^  to  be  in 
the  point ;    I  have  viewed  the  record  of  that 
case,  and  although  it  be  verbally,  yet  it  is  not 
materially  to  this  purpose :    fur  the  commit- 
ment was  by  a  Justice  of  North  Wales,  upon 
the  accusation  of  an  accuser ;  and  it  was  wub- 
in  a  short  time  after  the  statute  of  5  £.  3,  by 
which  it  was  ordained,  That  none  should  be 
imprisoned    upon   the  accusation  of  one  ac- 
cuser :    but  here  the  detainment  is  by  the  king 
himself,  for  stirring  up  of  sedition,    i^nd  there 
tlie  return  was,  That  he  was  accused  of  sedi- 
tions and  indecencies,  where  the  latter  word 
doth  qualify  the  former.    And  there  issued  a 
Writ  of  good  behaviour,  (as  the  use  was)  to  en- 
quire of  the  truth  of  the  offence ;  and  it  was 
found,  that  therd  was  no  such  offence:  and 
then  upon  the  same  return  again  he  was  set  at 
liberty ;  so  that  the  case  there  was  s|>ecial,  and 
the  toanuer  pf  proceedings  special.    And  I  de- 
sire that  one  thing  may  be  observed,  that  Rus- 
iell  came  in  here  upon  the  Habeas  Corpus,  20 
Sept.  but  was  not  delivered  until  Hillary  Term 
following.     And  for  28  U.  6,  the  duke  of  Suf- 
folk's Case,  which  was  objected,  that  the  fse- 
neral  accusation  of  divers  treasons  was  not  le- 
gal.   That  is  true,  because  it  was  in  parlia- 
inent,  and  in  the  nature  of  an  accusation  ;  and 
being  in  a  court  of  justice,  it  had  been  unjust 
to  condemn  a  man  before  hi^  trial ;  and  yet 
this  court,  upon  probability  of  a  fault,  does  ofb- 
ttmes  restrain  a  man  before  conviction.     But 
it  hath  been  objected  in  this  case,  They  have 
been  a  long  time  imprisoned,  and  no  proceed- 
mgs  against  them.    It  is  well  known,  there 
have  been  some  proceedings  against  them,  and 
they  declined  them ;  and  also  more  than  three 
months  is  requisite  for  the  preparation  of  such 
proceedings,  and  the  kinir  intends  to  proceed 
a<^inst  them  in  convenient  time.    And  some 
tliat  were  offenders  in  the  same  kind  are  al- 
ready delivered,  to  wit,  Mr.  Coriton  and  sir 
Peter  Hayman.    Therefore,  if  any  injury  be 
done  to  the  Prisoners,  they  themselves  are  the 
cause  of  it,  for  not  submitting  themselves  to 
the  king.    And  for  the  instance  which  Mr.  Lit- 
tleton used  of  the  Judges  in  11  R.  2,  although 
they  suffered  for  their  opinions  given  to  the 
king,  I  desire,  that  the  time  when  their  opinion 
was  delivered,  may  be  considered,  to  wit,  in 
the  tine  of  R.  2,  and  the  time  when  they  suf- 
fered, to  wit,  in  the  time  of  H.  4.    And  it  was 
the  saving  of  a  noble  gentleman,  the  lord  Eger- 
ton,  "f  hat  Belknap  suffered  rather  by  the  po- 
tency of  his  enemies,  than  the  greatness  of  his 
offence :  and  yet  it  is  to  be  confessed,  that  they 
might  have  given  better  counsel;   but  there 
was  no  time  to  dispute  of  th^  justness  of  their 
counsel,  when  the  sword  was  in  the  hands  of 
the  conqueror. 

What  hath  been  relied  upon  is  the  Resolu- 
tion of  all  the  Justices  of  England  in  34  £liz. 
which  Resolution  is  now  registered  in  the  upper 
boose  of  parliament,  at  the  request  of  the  com- 
mons, in  tertio  Caroli  regii ;  but  I  leave  it  to 
you,  as  that  Resolution  thaU  sway  your  judg- 


ments. The  said  Resolution  is.  That  the 
cause  ought  to  be  certified  in  the  generaUty,  or 
specialty  ;  and  here  the  general  cause  is  certi* 
fied  at  least,  if  the  special  be  not  so  :  and  upon 
the  whole  matter  tne^  bailment  of  these  priso- 
ners is  left  to  your  discretion ;  and  I  have 
shewed  to  you  toe  discretion  of  your  predeces- 
sors. And  if  any  danger  appear  to  you  in 
their  bailment,  I  am  confident  that  ye  will  not 
bail  them,  if  any  danger  may  ensue ;  but  first 
ye  are  to  consult  with  the  king,  and  he  will 
shew  you  where  the  danger  rests.  Therefore 
upon  the  whole  matter  I  pray,  that  they  be  i«- 
roanded. 

When  the  Court  was  ready  to  have  delivered 
their  Opinions  in  this  great  business,  the  Pri- 
soners were  not  brought  to  the  bar,  according 
to  the  rule  of  the  court.  Therefore  proclama- 
tion was  made  for  the  Keepers  of  the  several 
prisons  to  bring  in  their  Prisoners ;  but  none  of 
them  appeared,  except  the  Marshal  of  the 
King's-Bench,  who  inform^ed  the  Cotut,  that 
Mr.  Stroud,  who  wns  in  his  custody,  was  re* 
moved  yesterday,  and  put  in  the  Tower  of  Lon- 
don by  the  king's  own  warrant:  and  so  it  was 
done  with  the  other  prisoners ;  for  each  of  them 
was  removed  out  of  his  prison  in  which  he  was 
before.  But  notwithstanding,  it  was  prayed 
by  the  counsel  for  tlie  prisoners,  that  the  Court 
would  deliver  their  Opinion  as  to  the  matter  in 
law :  but  the  Court  refused  to  do  that,  because 
it  was  to  no  purpose ;  for  the  Prisoners  being 
absent,  they  could  not  be  bailed,  delivered,  or 
remanded. 

The  evening  before,  there  came  a  letter  to 
the  Judges  of  this  court  from  the  King  himself, 
informing  the  court  with  the  Reasons,  where- 
fore the  Prisoners  were  not  suffered  to  come  at 
the  day  appointed  for  the  Resolution  of  the 
Judges. 

To  oar  trusty  and  well-beloved,  our  Chie^ 
Justice,  and  the  rest  of  our  Justices  of  our 
Bench. 

« 

"  C.  K.  Trusty  and  well-beloved,  we  greet 
you  weD.  Whereas  by  our  special  command- 
ment we  have  lately  removed  sir  Miles  Hobart, 
W^alter  Long,  and  William  Stroud,  from  the  se- 
veral prisons  where  they  were  formerly  com- 
mitted, and  have  now  sent  them  to  our  Tower 
of  London ;  understanding  there  are  varioui 
constructions  made  thereof,  according  to  the 
several  apprehensioiis  of  those  who  discourse  of 
it,  as  if  we  had  done  it  to  decline  the  course  of 
justice ;  we  have  therefore  thought  fit  to  let 
you  know  the  true  reason  and  occasion  there- 
of; as  also,  ^hy  we  commanded  those  and  the 
other  Prisoners  should  not  come  before  you  the 
last  day.*  We  (having  heard  how  most  of  them 
a  while  since  did-  carry  themselves  insolently' 
and  unmannerly  both  towards  us  and  your 
lordships)  were  and  are  very  sensible  thereof; 
and  though  we  hear  yourselves  gave  tbem  some 
admonition  for  that  miscarriage,  yet  we  could 
not  but  resent  our  honour,  and  the  honour  of 
so  great  a  court  of  justice,  so  far,  as  to  let  the 
world  know  how  much  we  dislike  the  sane : 
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«nd  ha\ing  under»tood  that  your  k)rdships,  and 
the  rest  of  our  Judges  aod  Baronsof  our  Courts 
of  Common  Pleas  and  Exchequer,  whose  ad- 
vices and  judgments  we  have  desired  in  thin 
great  business,  so  much  couceniing  our  govern- 
ment, have  not  yet  resolved  the  main  question ; 
we  did  nut*  think  the  presence  of  those  Prisoners 
necessary ;  and  until  we  should  find  iheir  temper 
and  discretions  to  be  such  as  may  deserve  it, 
we  were  not  willing  to  aftbrd  them  favour. 
Nevertheless,  the  respect  we  bear  to  the  pro- 
ceedings of  that  Court,  hath  caused  us  to  give 
way,  that  Selden  and  Valentine  should  attend 
you  to-morrow,  they  being  suthcient  to  appear 
before  you,  since  you  caimot  as  yet  give  any 
resolute  Opinion  in  the  main  point  in  question. 
Given  under  our  signet,  at  our  manor  at  Green- 
wich, this  24th  June,  in  the  fifth  year  of  our 


;> 


rcign, 

Within  three  hours  after  the  receipt  of  those 
Letters,  other  letters  were  brought  unto  the 
said  Judges,  as  folluweth  : 

To  our  trusty  and  well-beloved,  our  Chief- 
*   Justice,  and  the  re^t  of  our  Justices  of  uur 
Bench. 

**  C.  R.  Trusty  and  well- beloved.  We  greet 
you  well.  Whereas  by  our  letters  of  this  day's 
date,  we  gave  you  to  understand  our  pleasure^ 
That  of  those  prisoners  which,  by  our  com- 
mandment, are  kept  in  our  Tower  of  London, 
Selden  and  Vnlentine  sliould  be  brought  to- 
morrow before  you ;  oow^  upon  more  mature 
deliberation,  we  have  resolved,  That  all  of  them 
«hall  receive  tiie  same  treatment,  and  that 
none  shall  come  before  you,  until  we  have 
cause  given  us  to  believe  they  will  make  n  bet- 
ter demonstration  of  their  mude.tty  and  civility, 
both  towards  us  and  your  lordships,  than  at 
their  last  appearance  they  did.  Given  under 
our  signet,  at  Greenwich,  this  24th  day  of  June, 
in  the  fifth  year  of  our  r«ign.'' 

So  the  Court  this  Term  delivered  no  opinion, 
and  the  imprisoned  Gentlemen  continued  in  re- 
straint all  the  long  vacation. 

Towards  the  latter  end  of  this  vacation,  all 
the  Justices  of  the  KingVBench  being  then  in 
the  country,  receivetl  every  one  of  them  a  let- 
ter to  be  at  SerjeantVinn  upon  Michaelmas- 
day.  These  Letters  were  from  the  Council- 
Table  ;  and  the  cause  eiprcssed  in  them  was, 
'  That  his  majesty  had  present  and  urgent  oc- 
*  casion  to  use  their  service.'  The  Judges  came 
up  accordingly  on  Tuesday,  being  Michaelmas- 
day.  The  next  morning  about  four  o'clock, 
letters  were  brought  to  the  Chief- Justice  from 
Mr.  Trumbal,  Clerk  of  the ,  Council  thtn  at- 
tending, that  he  and  judge  Whitelocke,  one  of 
the  Judges  of  that  court,  should  attend  the  king 
that  morning  so  soon  as  conveniently  they 
.could;  which  the  Chief- Justice  and  that  Judsre 
did  at  Hampton  tluu  morning ;  where  the  king 
taking  them  apart  from  the  Coimcil,  fell  upon 
the  business  of  the  Gentlemen  in  the  Tower,  and 
was  contented  they  should  be  bailed,  notwitli- 
standing  their  obstinacy,  in  that  they  would  not 


give  the  king  a  Petition,  expressing,  *  That  they 
'  were  sorry  he  was  offended  with  them.'  He 
shewed  his  purpose  to  proceed  against  them  by 
the  Common  Law  in  the  King's-Bench,  and  to 
leave  his  proceeding  in  the  Star-Cbamber.  Di- 
vers other  matters  he  proposed  to  the  said 
Judges  bv  way  of  Advice,*  and  seemed  well 
contented  with  what  they  answered,  though  it 
was  not  to  his  mind ;  which  was,  That  the  of- 
fences were  not  capital,  and  thai  by  the  law 
the  prisoners  ought  to  be  bailed,  giving  security 
for  their  good  behaviour.  Whereupon  the  king 
told  them,  '  That  he  would  never  be  offended 

*  with  his  Judges,  so  they  dealt  plainlv  with 

*  biro,  and  did  not  answer  him  by  Oracles  and 

*  Riddles.'t 

The  first  day  of  Michaelmas  Term  it  was 
moved  by  Mr.  Mason,  to  have  the  Resolution 
of  the  Judges;  and  the  court  with  one  voice 

*  Mr.  Whitelocke  in  his  ^lemorials,  jr.  13, 
says,  **  My  father  did  often  and  highly  com- 
plain against  this  way  of  sending  to  tne  Judges 
for  their  Opinions  beforehand ;  and  said.  That 
if  bishop  Laud  went  on  in  his  way,  he  would 
kindle  a  flame  in  the  nation .'^ 

t  Mr.  Whitelocke,  in  his  Memorials  of 
the  English  Affairs,  page  14,  sa}'s,  <*  Tlie 
Judges  were  somewhat  perplexed  about  Ibe 
Habeas  Corpus  for  the  Parliament-men,  and 
wrot'e  an  humble  and  stout  Letter  to  the  king, 

*  That  by  their  oaths  they  were  to  bail  the 

*  Prisoners ;  but  thoucht  fit,  before  they  did  it, 
'  or  published  their  Opinions  therein,  to  inform 
'  his  majesty  thereof,  and  humbly  to  advise 

*  him  (as  had  been  done  by  his  noble  proge- 
'  hitors  in  like  case)  to  send  a  direction  to  his 

*  Justices  of  his  bench,  to  bail  the  prisoners/ 
But  the  Lord  Keeper  would  not  acknowledge 
to  my  father,  who  was  sent  to  him  from  the 
rest  of  his  brethren  about  this  business,  that  he 
had  shewed  the  Judges  Letter  to  the  king,  but 
dissembled  the  matter,  and  told  him,  that  he 
and  his  brethren  must  attend  the  king  at 
Greenwich,  at  a  day  appointed  by  him. — Ac- 
cordingly the  Judges  attended  the  king,  who 
was  not  pleased  with  thf>ir  determination,  but 
commanded  them  not  to  deliver  any  Opinion 
in  this  case  witljpat  consulting  with  the  rest  of 
the  Judges;  wno  delayed  the  business,  and 
would  hear  Arguments  in  the  case  as  well  as 
the  Judges  of  the  KingVBench  had  done;  and 
so  the  business  was  put  off  to  the  end  of  the 
Term.  Then  the  Court  of  KingVBench  being 
ready  to  deliver  their  Opinions,  the  Prisoners 
were  removed  to  other  prisons,  and  a  Letter 
came  to  the  Judges  from  the  king,  *  That  this 
'  was  done  because  of  their  insolent  carriage 

*  at  the  bar.*  And  so  they  did  not  appear. — 
The  Judges  of  the  KingVBench  were  sent  for 
by  the  Lord-Keeper  to  be  in  London  on  Mi- 
chaelmas-day; the  chief-justice  Hyde,  and  my 
father,  were  sent  for  to  the  king  at  Hampton- 
Court,  who  advised  with  them  about  the  im- 
prisoned Parliament-men;  and  both  the««G 
Judges  did  what  good  offices  they  could,  to 
bring  on  the  king  to  heal  these  breaches.*' 
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said.  That  they  are  now  conteat  that  they 
should  be  baited,  but  that  they  ought  to  find 
sureties  also  for  the  good  hehaviour.  And 
Justice  Jones  said.  That  so  it  was  done  in  the 
Case  which  had  been  often  remembered  to 

• 

another  purpose,  to  nit,  Uussel's  Case,  in 
9  £.  3.  To  which  Mr.  Selden  answered  (witli 
vihofii  all  the  other  Prisoners  agreed  in  opi- 
nion), That  they  have  their  sureties  ready  for 
the  bail,  but  not  for  the  good  behaviour ;  and 
<lesire,  that  the  bail  might  first  be  accepted, 
and  that  they  be  not  urged  to  the  other;  and 
that  for  these  reasons : 

1.  The  case  here  hath  long  depended  in 
court,  and  they  have  been  imprisoned  fur  these 
thirty  weeks,  and  it  had  been  oftentimes  ar- 
gued on  the  one  side  and  the  other ;  and  those 
that  argued  for  the  kine,  always  demanded 
that  wc  should  be  remanded ;  and  those  which 
ar^ed  on  our  side,  desired  that  we  might  he 
bailed  or  dbcharged  ;  but  it  was  never  tne  de- 
sire of  the  one  side  or  the  other,  that  we  should 
be  boliad  to  the  good  behaviour.  And  in  the 
last  Term  four  several  days  were  appointed  for 
the  Resolution  of  the  court,  and  the  sole  point 
ID  question  was.  If  bailable  or  not?  Therefore 
he  now  desires,  that  the  matter  of  Bail  and  of 
<;ood  Behaviour  may  be  severed,  and  not  con- 
founded. 

2.  Because  the  finding  of  Sureties  of  good 
behaviour  is  seldom  urged  upon  Returns  of 
Felonies  or  Treasons.  And  it  is  but  an  im- 
plicatioD  upon  the  return,  that  we  are  culpable 
of  those  matters  which  are  objected. 

3.  We  demand  to  be  bailed  in  point  of 
Bight;  and  if  it  be  not  grantabic  of  right,  we 
do  not  demand  it:  but  the  finding  of  Sureties 
for  the' good  behaviour,  is  .a  point  of  discretion 
merely ;  and  we  cannot  assent  to  it  without  great 
ofience  to  the  parliament,  where  these  mattej^ 
which  are  surmised  by  return  were  acted ;  and 
by  the  statute  of  4  H.  8,  all  punishments  of 
.wuch  nature  are  made  void,  and  of  none  effect. 
Tliereibre,  &c. 

Court.  The  Return  doth  not  make  mention 
of  any  thing  done  in  parliament,  and  we  can- 
not in  a  judicial  way  take  notice  that  these 
tbingis  were  done  in  parliament.  And  by  Whiter 
locke,  the  surety  of^ood  behaviour,  is  a  pre- 
venting medicine  of  the  damage  that  may  fail 
out  to  tlie  commonwealth ;  and  it  is  an  act  of 
goveroment  and  jurisdiction,  and  not  of  law^ 
And  by  CrokCy  it  is  no  inconvenience  to  the 
Priaoners;  for  the  same  bail  sufficeth,  and  all 
&halJ  be  written  upon  one  piece  of  parchment. 
And  Heathy  Attorney-General,  said,  I'hat  by 
the  command  of  the  king,  he  had  an  lufurmn- 
tion  ready  in  his  hand  to  deliver  in  the  court 
againtt  them. 

.^fie,.Chie^Justice.  If  now  you  refuse  to 
find  Sureties  foK  the  good  beliaviour^  and  be 
for  that  cause  remanded,  perhaps  we  after- 
wards will  not  grant  a  Habeas  Corpus  for  you, 
inasmuch  as  we  are  made  acquainted  with  the 
cause  of  your  imprisonment. 

JUVs^p  the  King's  Serjeant,  offered  his  own 
h%il  for  Mr.  HoUif;  one  of  th^  prisoners;  who 
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had  married  his  daughter  and  heir,  but  the 
court  refused  it;  for  it  is  contrary  to  the  course 
of  the  court,  unless  the  Prisoner  himself  will 
become  bqund  also.* 

And  Mr.  £o//^s  that  had  found  sureties  in 
the  Chief-Justice's  Chamber,  for  the  good  be- 
haviour, refused  to  continue  his  sureties  any 
longer,  inasmuch  as  they  were  bound  in  a  great 
sum  of  2,000/.  and  tlie  good  behaviour  was  a 
ticklish  point.  Therefore  he  was  committed  to 
the  custody  of  the  Marshal,  and  all  the  other 
Prisoners  were^  remanded  to  prison,  because 
tliey  would  not  find  sureties  tor  the  good  be- 
haviour. 

Mich.  6  Car.  B.  R. 

John  Selden  was  committed  to  the  Marshal- 
sea  of  the  KingVBench,  for  not  putting  in 
Sureties  for  his  good  behaviour.  There  were 
witli  him  in  the  same  prison,  Hobart,  Stroud, 
and  Valentine.  In  the  cn.d  of  Trinity  Term, 
6  Car.  the  sickness  increasing  in  Southwark^ 
the  three  last  named  made  suit  unto  the  Judges 
of  the  KingVBench,  to  bo  delivered  over  to 
the  Gatehouse  in  Westminster,  to  avoid  the 
danger.  The  Jmlges  thought  it  charity,  and 
by  writ  to  the  mnrshai  of  the  King's-Bench, 
commanded  him  to  deliver  them  to  the  Keeper 
of  the  Gatehouse,  and  sent  him  a  writ  to  re- 
ceive them.  JVlr.  Selden  never  sent  unto  tltem 
whilst  they  were  in  town,  but  nhen  they  were 
all  gone,  made  suit  to  the  Lord-Treasurer  to 
move  the  king,  that,  to  avoid  this  danger,  he 
might  be  removed  to  the  Gatehouse;  which 
he  did,  and  sent  a  warrant  under  his  hand  to 
the  marshal,  signifying  his  majesty's  pleasure 
to  remove  him  to  the  Gatehouse  ;  accordingly 
he  was  removed.  Thereupon,  when  the  Judges 
came  to  town  in  Michaelmas  Term,  they  called 
the  Marshal  to  account  for  his  Prisoner,  Mr. 
Selden ;  and  he  presenting  unto  them  the  Lord 

•  "  Thi*  motion  of  discharging  proceeded 
from  the  king  himself,  who  had  conferred  with 
the  Judges,  and  had  declared  his  content  the 
Prisoners  should  be  hailed,  notwithstanding 
their  obstinacy,  that  they  would  not  so  much 
as  present  a  Petition  to  him  to  express,  that 
*  they  were  sorry  he  was  offended  with  them.' 
Bup  the  Piisoners  began  now  to  value  them- 
selves upon  tlieir  sufi'erin^,  and  had  so  much 
countenance  from  several  of  their  late  fellow- 
members,  that  they  would  nut  now  accept  of  a 
deliverance,  but  unanimouhly  refused  to  find 
sureties  for  their  behaviour:  nay,  Mr.  Ilollis 
was  so  industrious  to  be  continued  in  custody, 
that  when  offered  his  own  bail,  he  would  not 
vield  to  the  course  of  the  Court,  to  be  liimself 
bound  with  hi  in.  Aud  even  Mr.  I^ong,  who 
had  actually  found  sureties  in  tlie  Chief  Jus- 
tices Chamber,  declared  in  court,  thnt  his  sure* 
ties  should  no  longer  continue.  Such  a  merit 
did  they  iiow  place  in  confinement,  as  to  labour, 
•gainst  tiieir  own  liberty;  and  by  such  glocying 
in  persecution  to  raise  a  popularity  to  them^ 
selves,  and  cast  an  odium  on  the  king.''  1^  Keft-» 
net,  p.  49« 
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Treasurer's  Warrant  bj  the  king's  direction, 
rhc  Judges  told  him  it  would  not  serve,  for  he 
could  not  be  removed  but  by  writ ;  and  upon 
his  majesty's  pleasure  signified,  it  mi^ht  so  have 
been  done.  And  although  the  Judges  were 
out  of  town,  vet  the  Clerk  of  the  Crown  would 
liave  made  the  writ  upon  so  good  a  warrant, 
and  it  might  have  been  subscribed  by  the 
Judges  at  tneir  return.  And  to  avoid  the  like 
error  hereafter,  the  court  sent  justice  Whiie- 
locke  !o  the  Lord  Treasurer,  to  let  him  know, 
that  Mr.  Selden  never  looked  after  any  of  the 
Court,  but  sought  a  new  and  irregular  way  to 
be  removed  without  them.  The  Lord  Trcn- 
Mirer  made  a  very  honourable  answer,  That  he 
would  not  move  the  king  for  Mr.  Selden  to  be 
removed  by  this  means,  until  he  sent  him  word, 
on  his  credit,  that  it  was  a  legal  way;  and  told 
that  Judge,  that  Mr.  Selden  was  at  the  Judges 
dispose,  tu  remove  hack  when  they  would,  for 
it  was  not  the  king's  meaning  to  do  any  thing 
contrary  to  the  order  of  tlie  court,  or  their 
formal  proceedings :  so  Writs  were  sent  this 
Michaelmas  Term  to  remoi'e  the  fuur Prisoners 
back  again  to  the  Marshalsea. 

The  Case  of  Si&  Miles  Hobart,  and  Wil- 
liam Stroud,  Esq. 

On  the  23rd  of  January,,  the  Attorney-Ge- 
neral exhibited  two  several  Informations,  the 
one  against  Wra.  Stroud,  esq.  the  other  against 
sir  Miles  Ilobart,  knt.  Trie  charge  against 
both  of  them  therein,  tvas  for  several  escapes 
out  of, the  prison  of  the  Gatehouse :  they  both 
pleaded.  Not  Guilty.  And  their  cases  appeared 
to  bens  fuiloweth  :  The  said  William  Stroud, 
and  sir  Miles  Hobart,  were  by  the  king's  com* 
xnand  committed  to  prison,  tor  misdemeanors 
alleged' against  them,  in  their* carriage  in  the 
House  of  Commons  at  the  last  parlftiment. 

»  Afterwards  in  Trinity  Term,  anno  6,  Caroli, 
both  of  them  being  by  order  6f  this  court,  and 
by  a  warrant  from  the  Attorney-General,  to  be 
removed  unto  the  Gatehouse ;  the  warden  of 
the  MarshaUea,  where  they  were  before  im- 
prisoned, sent  the  said  Stroud  to  the  keeper  of 
the  Gatehouse,  who  received  him  into  )iis  nouse 
lately  built,  a-nd  adjoining  tQ  the  prison  of  the 

'  Gatehouse,  but  being  no  part  thereof.  After 
which  receipt,  the  same  night,  he  licensed  the 
said  Stroud  to  go  with  bis  keeper  unto  his 
chamber  in  GrayVinn,  and  there  to  reside. 
Sir  Miles  Hobart  was  also  by  the  said  warden 
of  tlie  Marshalsea,  delivered  to  the  keeper  of 
the  Gatehouse,  bat  being  sick,  and  abiding  at 
his  chamber  in  Fleetrstreet,  he  could  not  be 
removed  to  the  prison  of  the  Gatehouse,  but 
there  continued  with  his  keeper  also.  After- 
wards the  Sickness  increasing  in  London,  they 
(with  the  licence  of  the  keeper  of  the  Gate- 
house, as  it  was  proved)  retired  with  their 
underkeepers  to  their  several  houses  in  the 
country  for  the  space  of  six  weeks,  until  Mi- 
chaelmas Term  then  next  following,  when  by 
direction  of  the  said  keeper  they  returned  to  his 
bouse ;  but  in  all  that  space  it  could  not  be 
proved,  thai  they  were  in  any  part  of  the  old 


prison  of  the  Gatehouse,  but  m  the  new  build- 
ing thereto  adjoining  ;  unless  when  they  once 
withdrew  themselves  to  a  close-stool,  which  was 
placed  near  to  the  |)arlour,  and  was  part  of  tlie 
old  prison  of  the  Gatehouse.  This  Evidence 
was  given  to  boih  the  Juries,  and  both  of  them 
returned  their  Verdicts  severally,  *  That  they 

*  were  not  Guilty,'  according  to  the  Information 
exhibited  against  them.  And  in  this  case  it 
was  debated  at  the  Bar  and  Bench,  whether  by 
this  receipt  and  continuance  in  tlie  new  house 
only,  it  may  be  said,  That  they  ever  had  been 
impi;isoned?  And  the  Judges  held,  'Tnat  their 
'  voluntary  retirement  to  the  close-stool  made 

*  them  to  be  prisoners.'  They  resolved  also, 
.that  in  this  and  all  other  cuies,  although  a  Pri^ 
soner  depart  from  prison  with  his  keeper's 
licence,  yet  it  is  an  oftence  as  well  punishable 
in  the  prisoner  as  in  the  keeper.  And  Cal* 
thorpe  made  this  difference  between  breach  of 
prison  and  escape;  the  first  is  '  against  the 
<  Gaoler's  will ;'  the  other  is  '  with  htt  consent^ 
'  but  in  both  the  Prisoner  is  punishable :' 
whereunto  the  whole  Court  agreed.  It  was 
also  resolved  that  the  Prison  of  the  King's 
Bench  is  not  any  local  prison,  confined  only  to 
one  place,  and  -that  every  place  where  any 
person  is  restrained  ef  his  liberty  is  a  prison  : 
as,  if  pne  take  sanctuary  and  depart  thence^ 
he  shall  be  said  to  break  prison.* 

In  the  next  parliament,  which  met  April  13, 
1640,  it  was  referred  to  a  committee,  to  con- 
sider of  the  breach  ^  of  privilege  by  sir  John 
Finch  (the  Speaker),  5  Car.  ],  who  refused  to 

*  Mr.  Whitlocke,  in  his  Memorials,  p.  16, 
says,  ''  In  the  year  1631^  some  of  tlie  impri* 
soned  Parliament-men,  upon  their  Petition, 
were  removed  from  the  prisons  wherein  they 
theii  were,  to  other  prisons,  to  prevent  the  dan- 
ger of  the  sickness  then  increasing.  Sir  Miles 
Hobart  put  in  sureties  for  his  good  behaviour, 
and  so  was  discharged  from  his  imprisonment. 
— Anno  1631.  Sir  John  Walter  died,  a  grave 
and  learned  Judge ;  he  fell  into  the  king's  dis- 
pleasure, chained  by  his  majesty  *  for  dealing 

*  cautelously,  and  not  plainly,  with  him,  in  the 
'  business  concerning  the  parliament-men  :'  as 
if  he  had  given  his  opinion  to  the  king  privately 
one  way,  and  thereby  brought  him  on  the  stage, 
and  there  left  him,  and  then  was  of  anot^Mer 
Judgment.  His  opinion  was  contrary  to  all 
the  rest  of  the  Judges,  *  That  a  Paruament- 
'  man  for  misdemeanor  in  the  house,  criminally, 

,  ^  out  of  his  office  and  duty,  might  be  only  im- 
'  prisoned,  and  not  farther  proceeded  agamst :' 
which  seemed  very  strange  to  tlie  other  lodges, 
because  it  could  not  appear,  whetlier  the  party 
had  committed  an  offence,  unless  he  might  be 
admitted  to  his  answer.  The  king  discharged 
him  of  his  service  by  Message,  yet  be  kept  his 
place  of  Chief-Baron,  and  woiud  not  leave  it 
but  by  legal  proceeding ;  because  his  patent  of 
it  was,  Quam  diu  te  bene  gesseriif  and  it  must 
be  tried  whether  he  did  bme  eegeture,  or  notr 
he  never  sat  in  court  afler  the  king  forbad 
him,  yet  held  his  place  till  lie  died/^ 
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pot  UieN|aestian  ,  hy  commfuid  of  the  tiouse; 
aa(l  the  cummittee  ordered  to  state  matter  of 
fact,  and  so  report. 

Monday,  April  SO.  Mr.  Treasurer  reported, 
That  sir  Jolio  Fiocb  late  Speaker  did  not  say, 
'  He  would  not  put  the  question  ;*  but  that, 
'  He  durst  not  put  it:'  that'  he  left  the  Chair 
not  to  disobey  the  bouse/  but '  to  obey  his  ma- 

The  house  thereupon  resolved,  That  it « was 
t  breach  of  Privilege  of  the  house,  for  the 


Speaker  not  to  obey  the  commands  of  the 
house ;  and  that  it  appeared  ihe  Speaker  did 
adjourn  the  house  by  command  of  the  king, 
without  consent  of  the  house,  which  is  also  a 
breach  of  privilege ;  it  was  therefore  ordered, 
that  this  should  be  humbly  represented  to  bis 
majesty.  But  this  'parliament  being  soon  dis- 
solved, viz.  May  5, 1C40,  nothing  was  done  for 
these  Gentlemen,  but  in  the  next  parliament, 
which  met  Nor.  3,  1640,  reparation  was  or- 
dered them ;  as  vvill  be  shewn  in  the  following 
proceeding. 


130.  Proceedings  against  Sir  John  Elliot,  Denzil  Hollis,  esq. 
and  Benjamin  Valentine,  esq.  for  seditipus  Speeches  iu 
Parliament:  in  B.  R.  Mich.  5  Charles  I.  a. p.  1629.* 


Sir  Robert  Ueath,  the  king's  Attorney- Ge- 
neral,  exhibited    informations    in    this  court 
sgainst  sir  John  EUiot,  kniglit,  Denzil  Iloilis, 
and  Beojam'm  Valeutine,  «sqrs.  the  effect  of 
which  was,t  That   the  king  that  now  is,  for 
weighty  cau:»es,  such  a  day  and  year,  did  sum- 
moD  a  parliament,  and  to  that  purpose  sent  his 
^Tit  to  the  sheriif  of  Cornwall   to  chuse  two 
liDigbts;  by  virtue  whereof  sir  John  Elliot  was 
cbcraea  and  returned  l&night  for  Cornwall.  And 
tiiat  in  the  saaie  manner,  the  other  defendants 
«ere  elected  burgesses  of  other  places,  for  the 
same  parliament.     And  shewed  further,  that 
!»ir  John  Finch  was  chosen  for  one  of  the  citi- 
zens of  Caoterbury,  and  was  Speaker  of^  tlie 
koiue  of  commons.    And  that  the  said  Elliot 
publicly  and  maliciously  in  the  house  ofcom- 
muDfi,  10  raise  sedition  between  the  king,  his 
nobles,  and  people,  uttered  these  words,  *  That 
'  the  Coancil  and  Judges  had  all  conspired  to 
'  trample  tinder  foot  the  Dberties  of  the  Sub- 
'  jccts/    He  further  shewed,  that  the  king  had 
poiKer  to  call,  adjourn,  and   dissolve  parlia- 
meots:  and  that  the  king,  for  divers  reasons, 
bad  a  purpose  to  have  the  house  of  commons 
sdjoumed,  and  gave  direction  to  sir  John  Finch, 
(bea  the  Speaker,  to  move  an  adjournment ; 
wttl  if  it  should  not  be  obeyed,  that  he  should 
fimhwitii  come  from  the  house  to  the  king. 
Aod   that   the    Defendants,  by    coufederapy 
^forehand,  spake  a  long  and  continued  speecli, 
which  was  recited  verbatim^  in  which  were 

*  The  king  at  first  intended  to  proceed 
agtinst  the  above  gentlemen  in  the  Star-Cham- 
ber, to  which  end  an  Information  was  exhibited 
*pi»<t  th«B  in  that  court,  on  the  7th  of  May ; 
b«t  that  being  dropped,  they  were  proceeded 
^aiaitin  the  King's-bench,  and  the  same  mat- 
ten  in  effect  were  set  forth  as  in  the  Infor- 
n»tioa  in  the  Siar-Chamber. 

t  See  Ibe  Information  in  the  KingVbench, 
««Defi»dwtf'i  Plea,  the  Attorney-General's 
Demamr^JK:.  at  large,  at  the  end  of  the  Case, 
tt^QooMMMi  of  the  Reversion  of  the  Judgment 
'^  &•  B»  b|  tlie  Bouse  ef  Lords  on  n  Writ  of 


divers  malicious  and  serlltious  words",  of  dan- 
gerous consequence.  And  tj  the  intent,  that 
they  might  not  be  prevented  of  uttering  their 
premeditate  speeches,  their  intention  was,  that 
the  Speaker  should  not  go  out  of  the  Chair  till 
they  had  spoken  them  ;  the  Defendants,  IloUis 
and  Valentine,  laid  violent  hands  upon  tlic 
Speaker,  to  the  great  aiiVishtment  and  disturb- 
ance of  the  house.  And  the  Speaker  being  got. 
out  of  the  Chair,  they  by  violence  $ct  him  iu 
the  Chair  again;  so  that  there  wiis  a  great 
tumult  in  the  lioose.  And  after  the  snid 
speeches  pronounced  by  sir  John  EUiot,  (ladiis 
did  rccapuulate  them. 

And  to  this  Information, 

The  Defendants  put  in  a  Plea  to  the  Juris- 
diction oftlte  court,  because  'these  offences 
'  are  supposed  to  be  done  iu  parliament,  ^ind 
'  ought  not  to  be  punished  iu  this  court,  or  iu 
<  any  other,  but  in  parliament/ 

And  the  Attorney- General  moved  the  Court, 
to  over-nilc  the  plea  to  the  jurhidiction.  And 
that,  he  said,  the  court  might  do,  although  he 
had  not  demurred  upon  the  plea.  But  the 
court  would  not  over-rule  tlte  plea,  but  gave 
day  to  join  in  demurrer  this  term.  And  ou  the 
first  day  of  the  uext  term,  the  record  shall  be 
read,  and  within  a  day  after  shall  be  ai;gued 
at  bar. 

Uydey  Chief-Justice,  said,  to  the  counsel  of 
the  Defendants ;  So  far  light  we  will  |rivc  you : 
this  is  no  new  question,  but  all  the  Judges  in 
England,  and  Barons  of  the  Exchequer,  before 
now,  have  oft  been  assembled  on  this  occa- 
sion, and  have,  with  ^reat  patience,  heard 
the  arguments  on  both  sides ;  and  it  was  re- 
solved by  them  all  with  one  voice.  That  an 
offence  committed  in  parHament,  criminallv  or 
contemptuously,  the  parliament  being  ended, 
rests  punishable  in  aH(»ther  court. 
^  Jones.  It  is  true,  that  we  all  resolved^  Thf^t 
an  offence  committed  in  parliament  against  the 
crown,  is  punishable  after  the  parliament  in 
another  court ;  and  what  court  shall  that  be» 
but  the  court  of  the  KingVbencb,  in  which  the 
king,  by  intendment,  sitteth  i 

WhUhcke.  The  question  is  now  reduced  t»  a 
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narrow  room,  for  all  the  Judges  are  agreed. 
That  an  offence  committed  in  parliament  against 
the  king*  or  his  government,  may  be  punished 
out  of  parliament.  So  tliat  the  sole  doubt 
which  now  remains,  js,  whether  this  court  can 
punish  it. 

Croke  agreed,  That  so  it  had  been  resoked 
by  all  the  Judges,  because  otherwise  therewoald 
be  a  failure  of  justice.  '  And  by  him,  if  such 
an  offence  be  punishable  in  another  court,  what 
court  shall  punish  it  hut  this  court,  which  is 
the  highest  court  in  the  realm  for  criminal 
offences?  And  perhaps  not  only  criminal  ac- 
tions committed  in  parliament  are  punishable 
here,  but  words  also. 

Mr.  Mason  of  LincoIn*s-Inn  argued  for  sir 
John  Elliot,  one  of  the  Defendants.  The  charges 
in  the  Infonnation  against  him  are  three: 

1.  For  Speeches. 

.2.  For  Contempts  to  the  King,  in  resisting 
the  Adjournment. 

3.  For  Conspiracy  with  the  other  Defendants, 
to  detain  Mr.  .Speaker  in  the  Chair. 

In  the  discussion  of  these  matters,  he  argued 
much  to  the  same  intent  he  had  argued  before, 
therefore  his  argument  is  reported  here  very 
briefly, 

1.  For  his  Speeches,  they  contain  matter  of 
accusation  against  some  great  peers  of  the 
realm ;  and  as  to  them,  he  said,  that  the  king 
cannot  take  notice  of  them.  The  Parliament  is 
a  Council,  -and  the  Grand  Council  of  the  king ; 
and  councils  are  secret  and  close,  none  other 
have  access  to  those  councils  of  parliament,  and 
they  themselves  ought  not  to  impart  them  with- 
out the  consent  of  the  whole  house.  A  Jury  in 
a  leet,  which  is  sworn  to  inquire  of  offences 
within  the  baid  jurisdiction,  are  sworn  to  keep 
their  own  counsel ;  so  the  house  of  commons 
inquire  of  all  grievances  within  the  kingdom, 
^and  their  counsels  are  not  to  be  revealed.  And 
to  this  purpose  was  a  Petition,  2  U.  4,  n.  10. 
I'hat  tlie  king  shall  not  give  credit  to  any  pri- 
vate reports  of  their  proceedings,  to  which  the 
king  assents:  therefore  the  king  ought  not  to 
^ve  credit  to  the  information  of  these  offences 
ni  this  case.  2.  The  words  themselves  contain 
seven*  I  accusations  of  great  me»i ;  and  the  liberty 
of  ncc)isation  hath  alwavs  been  parliamentary. 
50  E.  3.  Parliament  Roll,  n.  21,  the  lord  Lati- 
mer was  impeached  in  parliament  for  sundry  of- 
fences. 11  R.  2,  the  archbivhop  of  York;  18 
H.  6,  n.  18,  the  duke  of  Suffolk ;  1  Mar.  Dy. 
93,  the  diikc  of  Norfolk  ;  36  il.  6,  n.  60,  un 
Vickar  General ;  2  and  3  E.  6,  c  18.  the  lord 
Seymour;  18  of  king  .James,  the  lord  of  St.  Al- 
bans, Chancellor  o(  Kn|iiand ;  and  21  of  king 
James,  Crantield,  Lord  Treasurer ;  and  1  Car. 
the  duke  of  Buckingham.  3.  1  his  is  a  privilege 
of  parliament,  which  is  determinable  in  parlia- 
ment, and  not  elsewhere;  11  R.  2,  n.  7.  the 
Parliament  Roll,  a  Petition  exhibited  in  par- 
liament, and  allowed  by  (he  king.  That  the  li- 
berties and  privileges  of  parliament  shall  only  be 
discussed  there,  and  not  in  other  courts,  nor  by 
Xhe  common,  nor  civil  law;  (see  this  Case  more 
frt  large  m  Seldcn's  Notes  upon  Fortescue,  f.  42.) 


11  R.  2,  Roll  of  the  process  and  judgment.  An 
appeal  of  Treason  was  exhibited  against  tlie 
arcchbishop  of  Canterbury  and  others,  and  there 
the  advice  of  the  sages  of  the  one  law  and  the 
other  being  required ;  but  because  the  appeal 
concerned  persons  which  are  peers  of  the  realm, 
which  are  not  tried  elsewhere  than  in  parliar 
ment,  and  not  in  an  inferior  court.  28  U.  6,  n. 
18.  There  being  a  question  in  parliament  con- 
cerning precedency,  between  the  earl  of  Arun- 
del, and  the  earl  of  Devon,  t^e  opinion  of  the 
Judges  being  demanded,  they  answered.  That 
this  question  ought  to  be  determined  by  the 
parliament,  ^nd  oy  no  other.  31  H.  6,  n.  25, 
26.  During  the  prorogation  of  the  parliament. 
Thorp  that  was  the  Speaker,  was  out  in  execu- 
tion at  the  suit  of  the  duke  of  York ;  and  upon 
the  re-assembly  of  the  parliament,  the  comoM>ns 
made  suit  to  the  king  and  lords  to  have  their 
Speaker  delivered.  Upon  this^  the  lords  de- 
mand the  opinion  of  the  Judges ;  who  answer. 
That  they  ought  net  to  determine  the  privileges 
of  the  high  court  of  parliament.  4.  This  accu- 
sation in  parliament  is  in  legal  coui'se  of  justice, 
and  therefore  the  accuser  shall  never  be  im- 
peached, 13  II.  7,  and  1 1  Eliz.  Dy.  285.  Fprg* 
mg  of  false  deeds  brought  against  a  peer  of  the 
realm,  action  de  tcandalU  tuag/tntum,  dnth  not 
lie.  Coke's  Rep.  4. 1 4,  Cuiler'iind  Dixy's  case, 
where  divers  cases  are  likewise  put  to  this  pur- 
pose. 35  II.  6,  15.  If  upon  ttie  view  of  the 
body  the  slayer  cannot  be  found,  tlie  Coroner 
ought  to  enquire,  Who  first  found  the  dead  body  ? 
And  if  the  first  finder  accuse  another  of  the 
murder,  that  is  aftervYurd  acquit,  he  shall  nok 
have  an  action  upon  the  case,  tor  it  was  done  in 
legal  manner.  '  So  it  is  the  duty  of  the  com- 
mons to  enquire  of  the  Grievances  of  the  Sub- 
jects, and  the  causes  thereof,  and  doing  it  in  a 
legal  manner,  19  li.  6,  19.  8  II.  4, 6.  in  conspi- 
racy it  is  a  good  plea,  that  he  was  one  of  the  lo- 
dictors.  And  20  H.  6,  5.  that  he  was  a  grand 
Jury-man,  and  infonned  his  companions.  And 
21  E.  4,  6,  7.  and  35  H.  6,  14.  that  he  was  a 
Justice  of  Peace,  aad  informed  the  Jury,  27  Ass. 
p.  12.  is  to  the  same  purpose.  And  if  a  Justice 
of  Peace,  the  first  finder,  a  juror,  or  indictor, 
shall  not  be  punished  in  such  cases ;  i  fortiori^ 
a  member  of  the  house  of  commons  shall  not. 
Mho,  as  1 II.  7,  is  a  Judge.  27  Ass.  p.  44,  miiy 
be  objected,  where  two  were  indictea  of  a  con- 
spiracy, because  they  maintained  one  another ; 
but  the  reason  of  the  said  case  was,  because 
maintenance  is  a  matter  forbidden  by  the  law ; 
but  parliamentary  accusation,  which  is  our  mat* 
ter,  is  not  fi)rbidden  by  any  law.  Coke*s  R^« 
9.  56.  there  was  a  conspiracy,  in  procuring  others 
to  be  indicted.  And  it  is  irae,  for  there  it  was 
not  his  duty  to  preftr  ^uch  accusation.  (2)  1  he 
accusation  was  extra-judicial,  and  out  of  court; 
but  it  WHS  not  so  in  our  case.  (3)  Words  spoken 
in  parliament,  which  is  a  superior  court,  caiioot 
he  questioned  in  this  court,  which  is  inferior. 
3  E.  3, 19.  and  Stamford  153,  will  be  objected, 
where  (lie  bishop  ol  Winchester  was  arraigneci 
ill  this  court,  because  be  departed  the  parlia- 
ment without  licence  i  there  is  but  Ums  opiuiou 
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may  be  by  commission,  but  not  reived  thai 
it  may  be  by  ^  verbal  command,  signified  by 
another ;  and  it  rierogates  not  from  tlie  king^ 
prerogative,  that  he  cannot  so  do,  no  more 
than  m  the  case  of  26  H.  8,  8.  timt  he  cannot 
grant  one  acre  of  land  by  parol.  The  king 
himself  may  adjourn  the  house  in  person,  or 
under  the  great  seal,  but  not  by  verbal  mes- 
sage, for  none  is  bound  to  give  credit  tu  such 
message;  but  when  it  is  under  the  Greaf  SeaJ, 
it  is  teste  meipso.  And  if  there  was  no  coin- 
mand,  then  there  can  be  no  contempt  in  the  dis- 
obedience of  that  Command.  (3)  In  this,  no 
contempt  appears  by  the  information  ;  for  the 
information  is,  tiiat  the  king  bad  power  to  ad- 
journ parliaments.  Then  put  the  case,  the 
coQunand  be,  that  they  should  adjourn  them- 
selves: this  is  no  pursuance  of  the  power 
which  he  is  supposed  to  have.  The  house  may 
be  adjourned  two  ways,  to  wit,  by  ^he  king,  or 
by  the  house  itself:  the  last  is  their  own  volun- 
tary act,  which  the  king  cannot  compel,  for, 
'  Voluntas  non  cogitur.' 

3.  For  the  third  matter,  which  is  the  Con- 
spiracy :  although  this  be  supposed  to  be  out 
of  the  house,  yet  the  act  is  legal ;  for  members 
of  the  house  may  advise  of  mailers  out  of  the 
house :  for  the  house  itself  is  not  so  much  for 
consultations,  as  for  proposition  of  them.    And 
20  H.  6,  34.  is,  that  inqut  sis.  which  are  sworn 
for  the  king,  may  enquire  of  matters  elsewhere. 
(2)  For  the  Conspiracy  to  lay  violent  hands 
upon  the  Speaker,  to  keep  Jiim  in  the  Chair  ; 
the  house  hath  privilege  to  detain  him  in  the 
Chair,  and  it  was  but  hghtly  and  softly,  and 
other  Speakers  have  been  so  served.    (3)  1  he 
king  cannot  prefer  an  iutbrmaiion  fur  trespass; 
for  it  is  said,  the  king  ought  to  be  informed  by 
a  jurv,  to  wit,  by  indictment,  or  presentment. 
(4)  Tnis  cannot  be  any  contempt,  because  it 
appears  not  that  the  house  was  adjourned;  and 
if  so,  then  the  Speaker  ought  to  remain  in  the 
chair;  fur  without  him,  the  house  cannot  be 
adjourned.    Biit  it  may  be  objected,  tliat  the 
information  is.  That   ail  theae  matters  were 
done  maliciously  and  seditiously.    But  to  this 
I  answer,  Tliat  this  is  always  to  bc.understood 
according  to  the  subject  nmttcr,  15  £.  4,  4. 
and  18  H.  8,  5.    A  wife  that  hath  title  to  have 
dower,  agrees  with  another  to  enter,  (which 
hath  right)  that  she  against  him  may  recover 
her  dower.    This  shall  not  be  calleid  Covin, 
because  both  tl)e  parties  have  right  and  titles. 
(2)  It  will  be  objected,  1  hat  if  these  matters 
shall  not  be  punishable  here ;  they  shall  be  un- 
punished altogether,  because  the  parlmment  is 
determined.    To  this  I  say,  That  they  may  be 
•punished  in  the  subsequent  parliament,  and  so 
there  shall  be  no  failure  of  right.     And  many 
times  matters  in  one  parliament  have   been 
coniinued  to  another,  as  4'£.  3,  n.  16.  Uie  lord 
Berkley's  Case,  50  K  3,  n.  185.  21  R.  2,  c.  16. 
6  II.  6,  n.  45,  46.  ,8  H.  4,  n.  12,  offence  in  the 
forest  ou|iht  to  be  punishetl  in  eyre,  and  eyres 
oftentimes  were  noi  held  but  every  third  year. 
C.  9.  F>pistle.  and  36  E.  3.  c.  10.     A  piirlia^ 
neot  may  be  every  ^ear.    Error  in  this  court 


of  Scroop,  and  the  case  was  entered.?.  3  E.  19. 
Aod  it  is  to  be  observed,  that  the  plea  of  the 
bishop  there,  was  never  over-ruled.    From  this 
I  ^ther,  that  Scroop  was  not  constant  to  his 
opinion,  which  was  sudden,  being  in  the  same 
term  in  which  t^te  plea  was  entered ;   or  if  he 
were,  yet  the  other  Judges  agree  not  with  him ; 
aod  also  at  last  the  bishop  was  discharged  by 
ibe  king's  writ.     From  this  I  gather,  that  the 
optDioo  of  the  court  was  against  the  king,  as  in 
PI.  20.  in  Fogassa's  case,  where  the  opinion  of 
the  court  was  against  the  king,  the  party  was 
discharged  by  privy  seal.    1  and  2  Phil,  and 
Mar.  faatb  been  objected,  where  an  information 
in  this  court  was  preferred  against  Mr.  (lowden, 
and  other  members  of  the  house  of  commons, 
for  departing  from  the  house  without  licence. 
Bat  in  that  case  I  observe  these  matters.    (1) 
That  this  information  depended  during  all  the 
life  of  the  ^ueen,  and  at  last  was  sine  die,  by 
the  death  of  the  queen.     (2)  In  the  said  case, 
no  plea  was  made  to  the  jurisdiction  of  the 
court,  as  here  it  is.    (3)  Some  of  them  sub- 
mitted themselves  to  the  fine,  because  it  was 
easy,  for  it  was  but  53*.  4d.    But  this  cannot  be 
nrged  as  a  precedent,  because  it  never  came  in 
judgment,  and  no  opinion  of  the  court  was  de- 
livered therein.      And  it  is  no  argument,  that 
because  at  that  time  they  would  not  plead  to 
the  jurisdiction,  therefore'we  now  cannot  if  we 
would.     (4)  i'hese  offences  were  not  done  in 
the  parliament  house,  but  elsewhere  by  their 
absence,  of  which  the  country  may  take  notice ; 
but  not  of  our  matters  done  in  parliament.  And 
absence  from  parliament,  is  an  offence  against 
the  king's  summons  to  parliament.     20  K.  2, 
Parliament  Roll  12.    Thomas  Hacksey  was  in- 
dicted of  high  treason  in  this  court,  for  prefer- 
ring Petition  in  parliament ;  but  1  II.  4,  n.  90. 
lie  preferred  a  Petition  to  have  this  judgment 
voided,  and  so  it  was,  although  the  king  had 
pardoned  him  before.     And  1  H.  4.  n.  104.  all 
the  commons  made  petition  to  the  same  pur- 
pose, because  this  tends  t'  ihe  desr  ruction  of 
their  privileges.     And  this  was  likew  ise  granted. 
4  H.  8,  c.  8,  Strode's  case.  That  all  condemna- 
tions imposed  uj>,mi  one,  for  preferring  of  any 
Bill,  speaking,  or  reasoning  in  parhament,  are 
void.    And  this  hath  always  been  conc4>ived  to 
be  a  general  act,  because  the  prayers,  time, 
words,  and  persons  are  n^eneral,  and  the  answer 
to  it  is  general;  for  a  general  act  is  always  an- 
swered with,  Le  roy  voit^  and  a  particular  act 
with  Soic  dtoitfait  ai  partyes.     And  33  H.  6, 
17, 18.  a  general  act  is  always  inroUed,  and  so 
this  IS. 

2.  For-  the  second  matter,  the  Contempt  to 
the  command  of  the  adjournment,  Jac  18.  it 
was  questioned  in  parliament,  whether  the  king 
can  adjourn  the  parliament,  (although  it  be 
without  doubt  tliat  the  king  can  prorogue  it). 
And  the  Judges  resolve,  that  the  king  may  ad- 
journ the  house  by  commission  t  and  27  Elii. 
it  was  resolved  accordingly.  But  it  is  to  be 
observed,  tliat  none  was  then  impeached  fur 
moving  that  question.  (2.)  It  is  to  he  ob- 
serrttf,  ihmt  ihey  resolvei  that  the  adjournment 
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in  our  case,  the  crimes  are  not  capital,  for  they 
are  assault-  and  conspiracy,  which  in  many 
cases  may  be  justified,  as  appears  by  32  U.  7, 
Keilw.  99.  9.  As&  3  H.  4,  10.  22  £.  4,  43. 
Therefore  this  court  shall  not  have  jurisdiction 
of  them,  for  they  «re  not  againU  the  law  of  na- 
tions, of  God,  or  nature ;  and  if  these  matters 
shall  be  examinable  here,  by  consequence  all 
actions  of  parliament-mm  may  be  dirawn  in 
question  in  this  court.  But  it  seems  by  these 
reasons,  that  this  court  shall  not  have  jurisdic- 
tion, as  this  case  is : 

1.  Because  these  Offences  are  justifiable, 
being  but  the  bringing  the  Speaker  to  the 
Chair,  which  also  perhaps  was  done  by  tlie 
Azotes  of  the  Commons;  but  if  these  matters 
shall  be  justified  in  this  court,  no  trial  can  be^ 
for  upon  issue  of  bis  own  wrong,  he  cannot  be 
tried,  because  acts  done  in  the  bouse  of  com- 
mons are  of  record,  as  it  was  resolved  ia  the 
parliament,  1  Jac.  and  16  H.  7,  S.  C.  9.  31. 
are  that  such  matters  cannot  be  tried  by  the 
country.    And  now  they  cannot  be  tried  6y 


cannot  he  reversed  but  in  parliament,  and  yet 
it  was  never  objected,  that  therefore  there  shall 
be  a  failure  of  right.  25  £.  3,  c.  2.  If  a  new 
case  of  treason  happen,  which  is  doubtful,  it 
shall  not  be  determined  till  tlie  next  parlia* 
ment.  bo  in  Wcstm.  2,  c.  28.  where  a  new 
case  happens,  in  which  there  is  no  writ,  stay 
shall  be  made  till  the  next  parliament.  And 
yet  in  these  cases,  there  is  no  failure  of  right. 
And  so  the  judges  have  always  done  in  all 
difficult  casi'5;  Uic-y  have  referred  the  detenni- 
nation  of  them  to  the  next  p&rliament»  as  ap- 
pears by  2  E.  3,  6,  7.  1  B.  8,  8.  33  H.  6,  18. 
5  £.  2,  Dower  145,  the  case  of  dower  of  a 
rent-charge.  .  And  1  Jac.  the  Judges  refuse  to 
dehver  their  opinions  concerning  tue  union  of 
the  two  kingdoms.  The  present  case  is  great, 
rare,  and  witiiout  precedent,  ther'etbre,  not  de- 
terminable but  in  [xtriiainent.  And  it  is  of 
dani^ilous  consequence;  for  (1)  by  the  same 
reason,  all  the  members  of  the  liouse  of  com- 
mons may  be  questioned.  (2)  The  parties  shall 
be  disabled  to  make  their  defence,  and  the 


clerk  of  parliament  is  net  bound  to  disclose  {  record,  because,  as  22  U.  8,  Dy.  39.  is,  an  io- 


those  particulars.  And  by^this  means,  the  de- 
bates  of  a  gre^t  council  snail  he  referred  to  a 
petty  jury.  And  the  parties  amnot  make  jus- 
tification, for  they  cannot  speak  those  words 
here,  which  were  spoken  in  the  parliament, 
without  skinder.  .  And  the  defendants  have  not 
means  to  compel  any  to  be  witnesses  fur  them; 
for  the  members  of  t!.e  house  ought  not  to  dis- 
cover the  counsel  of  the  house :  so  that  they 
are  dtl'arred  of  justification,  evidence,  and 
witness.  Lastly,  By  this  means,  none  will  ad- 
venture to  accuse  any  offender  in  parliament, 
but  will  rather  submit  himself  to  the  common 
danger ;  for,  for  his  pains  he  shall  be  imprisoned, 
and  pfrhiip^j  i:rcatly  fined:  and  if  both  these 
be  unjust,  yet  the  party  so  vexed  can  have  no 
recom pence.     Therefore,  &c. 

The  Court,  The  question  is  not  now,  whe- 
ther these  matters  be  offences,  and  whether 
true  or  false.  But  admitting  them  to  be  of- 
fiences),  the  sole  question  is,  Whether  this  court 
may  punish  them ;  so  thnt  a  great  part  of  your 
argument  k  nothing  to  tlie  present  question. 

At  another  day,  being  the  next, 

Mr.  Caltkorpe  (who  succeeded  Mr.  Mason, 
M  Recorder  of^  London)  argued  for  }VIr.  Valen- 
tine, another  of  the  defendants : 

1.  In  general^  he  said,  for  the  nature  of  the 
crimes,  that  tliey  are  of  four  sorts :  1.  In  Matter. 
9.  In  Words.     3.  By  Consent.    4.  By  Letters. 

Two  of  them  are  laid  to  the  charge  of  this 
Defendant,  to  wit,  the  crime  of  the  Matter, 
and  of  Consent.  And  of  offences,  Bracton. 
makes  some  public,  some  private.  The  of- 
fences here  are  public.  And  of  them,  some 
are  capital^  some  not  capital;  as  assault,  con- 
spiracy, and  such  like,  which  have  nor  the  pu- 
nisliment  of  life  and  death.  Public  crimes 
capital  are  such  as  are  against  tlie  law  of  na- 
ture, as  treason^  nnirder;  I  will  aeree,  that  if 
they  be  committed  ia  pai-liament,  diey  may  he 
^lestioned  elsewhere  out  of  parUaaieat.    Bat 


ferior  court  cannot  write  to  a  superior.  And 
no  Certiorari  lies  out  of  the  Cliancery,  to  send 
thb  here  by  Mittimus,  for  there  was  never  any 
precedent  thereof;  and  the  book  of  the  houie 
of  commons,  which  is  with  their  clerk,  ou^ht 
not  to  be  divulged.  And  C.  IaUU.  is,  that  if  a 
man  be  indicted  in  this  court  for  piracy  com- 
mitted upon  the  sea,  he  may  well  plead  to.  the 
jurisdiction  of  this  court,  because  this  court 
cannot  try  it.       ^ 

2.  It  appears  by  the  old  Treatise,  ^  De  modo 
'  tenendi  Parliamentum,'  that  the  Judges  are 
but  assistants  in  the  parliament;  and  if  any 
words  or  acts  are  made  there,  they  have  no 
power  to  contradict  or  controul  them.  Then 
It  is  incongruous  that  they,  after  the  parliament 
dissolved,  shall  have  power  to  punish  such 
words  or  acts,  which  at  the  time  of  the  speaking 
or  doing,  they  had  not  power  to  contradict. 
There  are  superior,  middle,  and  mare  inferior 
magistrates ;  and  the  superior  shall  not  be  sub- 
)ect  to  the  controul  of  the  inferior.  It  is  a 
position^  that  *  in  pares  est  nullum  imperium, 
'  multo  minus  in  eos,  qui  magis  imperium  ha- 
<  bent.'  C.  LittL  says.  That  the  parliament  is 
the  supreme  tribunal  of  the  kingdom,  and  they 
are  Judges  of  the  supreme  tribunal ;  therefore 
they  ought  not  to  he  questioned  by  their  infe- 
riors. (3).  The  Offences  objected  do  concern 
the  privileges  of  parliament,  which  privileges 
are  determinable  m  parliament,' and  not  else- 
where, as  appears  by  the  precedents  which 
have  been  cited  before.  (4.)  The  Cotnmon  Law 
hath  assigned  proper  courts  for  matters,  in  re- 
spect of  the  place  and  persons:  1.  For  the 
place,  it  appears  by  1 1  £d.  4, 3,  and  old  £ntnes, 
101,  that  m  an  ejectionefirma,  it  is  a  good  plen, 
that  the  land  is  ancient  deoiesne,  and  this  ex- 
cludes all  other  courts.  So  it  is  for  land  in 
Durham,  old  Entries,  419,  for  it  is  question* 
able  there,  and  not  oat  of  the  county.  2.  For 
penons,  U.  15  H.  7,  roL  03,  old  Entries,  47. 
If  a  derk  of  the  Chancery  be  impleaded  in 
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this  court,  be  may  pleod  his  privilege,  and 
shall  not  answer.  So  it  is  of  a  Clerk  of  the  Ex- 
chequer, old  Entries,  473,  then  mach  more 
tvhcu  offenccb  are  done  in  purrianieut,  whieh  is 
exempt  in  ouhuary  jurisdiction,  tliey  shall  not 
be  drawn  into  question  in  this  court.  And  if 
m  man  be  indicted  in  tliis  court,  he  may  plead 
sanctuary,  23  H.  7,  Keilw.  91.  &  22,  and  shall 
be  restored,  21  E.  3, 60.  The  Abbot  of  Bury's 
Case  is  to  the  same  purpose.  (6.)  For  any 
thing  Uiat  appears,  the  house  of  commons  had 
approved  of  these  matters,  therefore  they  ouj^fat 
noc  to  be  questioned  in  this  cou|^.  And  if 
they  be  oflbnces,  and  the  said  house  hath  not 
punisbed  them,  this  will  be  a  casting  of  impa- 
tatioo  upon  them.  (6.)  It  appears  by  the  old 
Entries,  446,  447.  that  such  an  one  ought  to 
represent  the' borough  of  St.  Germains,  from 
whence  he  was  sent ;  therefore  he  is  in  nature 
of  an  ambassador,  he  shall  not  be  questioned 
for  any  thing  in  the  execution  of  his  office,  if  he 
do  nothing  against  the  Law  of  Nature  or  Na- 
tions, as  it  is  the  case  of  an  ambassador.  In 
the  time  of  queen  Elizabeth,  (Camden's  Brit. 
449.)  the  bishop  of  Ross,  in  Scotland,  being 
ambassador  here,  attempted  divers  matt^* 
against  the  State ;  and  ny  the  opmian  of  all 
Hie  civilians  of  the  said  time,  he  may  be  ques- 
tioned for  'those  offences,  because  they  are 
against  the  law  of  nations  and  nature ;  and  in 
such  matters,  he  shall  not  enjoy  the  privileges 
of  an  ambassador.  But  if  he  commit  a  avil 
offence,  which  is  against  the  municipal  law 
only,  he  cannot  be  questioned  for  it,  as  Boditi. 
de  Republica,  agrees  the  case.  Upon  the  Sta- 
tute of  28  H.  8,  c.  15,  for  Trial  of  Pirates,  13 
Jac.  the  case  fell  out  to  be  thus:  A  Jew  came 
ambassador  to  the  United  Provinces,  and  in 
his  joutney  he  took  some  Spanish' ships,  and 
after  was  driven  upon  this  coast ;  and  agreed 
upon  the  said  statute,  that  he  cannot  be  tried 
as  a  pirate  here  by  commission,  but  he  may  be 
questioned  civililtr  in  the  admiralty ;  for,  *  le- 
*  gati  suo  regi  soli  judicium  faciunt.'  So  am- 
bassadors of  parliament,  toH  pariiamento,  to 
wit,  io  such  things,  which  of  themselves  are 
justifiable.  ^7.)  There  was  never  anjr  prece- 
dent, that  this  court  had  punished  ofllences  of 
this  nature,  committed  in  parliament,  where 
any  plea  was  put  in,  as  here  it  is  to  the  juris- 
diction of  the  court ;  and  where  there  is  no 
precedent,  non-usage  is-  a  good  expositor  of 
the  law.  Lord  Uiti,  Section  180.  Co.  Uttl. 
i.  81,  says,  as  usage  is  a  good  iuterpreter  of 
the  latrs,  so  non-usage,  where  tKere  is  no  exam- 
ple, is  a  great  intendmene  that  the  law  will  not 
bear  it.  6  Eliz.  Oy.  229,  upon  the  Sutnte  of 
91  H.  8,  of  inrollments,  that  bargain  and  sale 
of.a  house  in  London  ought  not  to  be  enrolled; 
the  reason  there  given  is,  because  it  is  not  used. 
98  Eliz.  Dy.  376,  no  error  lies  here  of  a  Judg- 
ment given  in  the  five  ports,  becnuse  such  writ 
was  never  seen ;  yet  in  the  di^er«ityof  Courts 
it  is  said,  that  error  lies  of  a' Judgment  given  in 
tb«  five  ports.  39  H.  6,  39,  by  Ashtou,  that  a 
fyrotection  to  go  to  Rome  was  never  seen,  there- 
fore he  disallowed  it.  (8.)   If  this  Court  shall 


have  juriMliction,  the  court  may  give  judgment 
accordijig  to  law,  and  yet  coiinury  to  pariior 
meat  law,  for  the  parliament  in  divers  cases 
hath  a  peculiar  law.  Nutnitlistanding  the  Sta- 
tute of  1  U.  5,  c.  1.  That  every  bur^ebs  ought 
to  be  resident  within  the  borough  of  which  he 
is  burgess,  yet  the  constant  usage  of  par- 
liament is  contrary  thereunto;  and  if  puch 
matter  shall  be  in  question  before  ye,  ye 
ought  to  adjudge  according  to  the  statute,  and 
not  accordmg  to  -their  usage.  So  the  hous« 
of  Lords  hath  a  special  law  also,  as  appear  by 
11  R.  2,  the'Koll  of  the  process  and  judgment 
(which  hath  been  cited  befi)re  to  another  pur- 
{H)sej)  where  an  appeal  was  not  according  to  the 
one  law  or  the  other,  yet  it  was  good  according 
to  tha  course  of  parlianMut.  (9.)  Because  this 
matter  is  brought  in  this  court  by  way  of  Infor- 
mation,  where  it  ought  to  be  by  way  of  Indict- 
menL  And  it  appears  by  41  Ass.  p.  IS,  that 
if  a  bill  of  Deceit  be  brought  in  this  court, 
where  it  ought  to  be  by  writ,  this  matter  may 
be  pleaded  to  the  jurisdiction  of  the  court,  be^ 
cause  it  is  vi  et  armis,  and  contra  pacem.  It 
appears  by  all  our  Books^  that  iufonnafions 
ought  not  to  be  grounded  upon  sunnises,  hot 
upon  matter  of  record,  4  H.  7,  5.  6  E.  6,  Dy. 
74.  Information  iu  the  Exchequer,  and  11  H. 
8,  Keilw.  101,  are  to  this  purpose.  And  if 
the  matter  be  vi  et  armis,  then  it  ought  to  be 
found  by  inquest.  2  £.  3,  1,  3.  Appeal  shall 
not  be  granted  upon  the  return  ot  the  sheriff, 
but  the  king  ought  to  be  certifiefl  of  it  by  in- 
dictment 1 H.  7,  6,  and  Stamf.  f.  95,  a.  upon 
the  statute  of  25  £.  3,  c.  4,  that  none  shall  be 
imprisoned  but  upon  indictment  or  present- 
ment ;  and  38  E.  3,  c.  3,  42  E.  3,  c.  3,  are  to 
the  same  purpose.  So  here,  this  mformation 
ougjit  to  have  been  grounded  upon  hidictment, 
or  other  matter  of  record,  and  not  upon  bara^ 
intelligence  given  to  the  king.  (10.)  The  pre- 
sentcase  is  great  and  difficult,  and  in  such  cases, 
the  Judges  have  always  outed  themfielves  of 
jurisdiction,  as  appears  by  Bracton,  Book  9, 
f.  1,  'Si  aliqaid  novinon  usitatum  in  regno  ac- 
ciderit,*  2  £.  3,  6, 7,  and  Dower  242. 

Now  I  will  remove  some  Objections  which 
may  be  made. 

Where  the  king  is  Plaintiff,  it  is  in  his  elec- 
tion to  bring  his  action  in  what  (Jourt  be  pleases. 
Thb  is  true  in  some  sense,  to  wit.  That  the 
King  is  not  restrained  by  the  Statute  of  Magna 
Charta,  *  Quod  communia  placita  aon  sequan- 
*  tur  curiam  nostram ;'  for  he  may  bring  his 
quare  impedit  in  B.  R.  And  if  it  concerna 
Durham,  or  other  County  Palatine,  vet  tba 
king  may  have  his  oction  here:  for  the  said 
Courts  are  created  by  patent,  and  the  king 
may  not  be  restrained  by  parliament,  or  by  hit 
own  patent,  to  bring  his  action  where  he 
pleaseth.  But  the  king  shall  not  have  his 
action  where  he  pleaseth  against  a  prohibition 
of  the  common  law,  as  12  H.  7,  Keilw.  6,  the 
king  shall  not  have  n  formedon  in  Chancery. 
And  C.  6.  20  Gre^ry's  Case,  if  the  king  will 
bring  an  information  in  an  inferior  court,  the 
party  roaj  plead  to  the  jurisdiction.    So  where 
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the'CbmmonLaw  makes  a  pi  ohibition,  the  king 
hath  not  election  of  his  court. 

The  information  is  contra  formam  statuti, 
which  Statute,  as  I  conceive,  is  intended  tlie 
statute  of  5  H.  4,  c.  6,  and  11  H.  6,  c.  11, 
which  gives  power  to  this  court  to  punish  an 
ossault  made  upon  the  servant  of  a  kniglit  of 
Pariiaiwent.  But  our  case  is  not  within  those 
statutes,  nor  the  intent  of  them  ;  for  it  is  not 
intendible,  that  the  paHiament should  disadvan- 
tage thenist  Ives  in  point  of  their  privilege. 
And  this  was  a  Trespass  done  within  the  house, 
by  parliament-men  amongst  tiiemselves.  And 
Cromptoii's  Jurisdiction  of  Couris,  f.  8,  saith, 
That  the  parliament  may  punish  trespasses 
done  there. 

Precedents  have  heen  cited  of  Parliament- 
men  imprisoned  and  punished  far  matters  done 
in  parliament.  To  this  I  say,  That  there  is 
via  juritf  and  via  facti ;  and  via  facti  is  not 
always  via  juris,  C  4,  93,  Precedents  are  no 
good 'directions,  unless  they  he  judicial. 

Otherwise  there  i^iil  be  a  failure  of  justice, 
wrongs  shall  be  unpunished.  To  this  I  answer. 
That  a  mischief  is  eft-times  rather  sufferablc 
Chan  an  ioconi'enience,  to  draw  in  question  the 
privileges  of  parliament.  By  the  antient  Com- 
inon  Law,  as  it  appears  by  21  E.  3,  23,  and 
91  Ass.  ifnn  infant  bring  an  Appetd,  the  suit 
ahall  be  staid  during  his  infancy  ;  because  the 
party  cannot  have  his  trial  by  battle'ngainst 
the  infant ;  but  the  law  ^s  now  held  otherwise 
in  the  said  case.  And  in  some  cases,  criminal 
offences  shall  be  dis punished,  29  II.  8,  Dy.  40. 
Appeal  of  Murder  lies  not  for  Murder  done  in 
se\'eral  Counties. 

This  court  of  B.  R.  is*  coram  ipso  rege ;  the 
king  himself,  by  intendment,  is  here  in  person. 
And,  as  it  is  said,  C.  9, 118,  it  is,  <  Supremum 

*  Re^ni  Tribunal,' of  oidinary  jurisdiction.  But 
to  this  I  say.  That  the  Parliament  is  a  trans- 
cendent court,  and  of  transcendent  jurisdiction : 
it  appears  by  28  Ass.  p.  52,  that  tlie  stile  of 
other  courts  is  coram  rfge,  as  well  as  this  is ; 
as  *  coram  rege  in  canccllaria,  coram  rege  in 

*  camera ;'  and  though  it  be  cmram  re^e,  yet 
the  Judges  give  the  judgment.  And  m  the 
time  of  H.  3,  in  this  court,  some  entries  were 
'  coram  rege,'  others, '  coram  Uugone  de  Bigod.' 

The  Privilege  of  Parliament  are  not  ques- 
tioned, but  the  conspiracies  and  misdemeanors 
of  some  of  them.  But  to  this  I  say,  that  the 
distinction  is  difficult  and  narrow  in  this  case, 
where  the  offences  objected  are  justifiable,  and 
if  they  be  offences,  this  reflects  upon  the  house, 
which  hath  not  punished  them. 

The  Cases  of  3  E.  3,  19,  and  1  and  9  Phii. 
et  Mar.  have  been  objected.  But  for  the  last 
it  is  observable,  That  no  plea  was  pleaded  to 
the  jurisdiction,  as  it  is  in  our  case.  And  if  a 
parliament-man,  or  other  which  hath  privilege, 
De  impleaded  in  foreign  court,  and  neglect  bis 
plea  td  the  jurisdiction,  the  court  may  well  pro- 
ceed, 9  H.  7,  14,  36  H.  6,  34  H.  13  Jac.  In 
thi;  Court  tfaie  lord  Norreys,  that  was  a  peer  of 
parliament^  was  indicted  for  the  murder  of  one 
^ig^dj.and  pleaded  his  pard^o.    And  there  it 


was  doubted,  how  the  Court  should  proceed 
against  liim  (for  he,  by  law,  ought  to  have  his 
trial  bv  his  peers).  And  it  was  resolved,  that 
when  he  pleads  bis  pardon,  or  confessetb  liis 
fault,  thereby  he  gives  jurisdictioA  to  the  court, 
and  the  court  may  give  judgment  against  him. 
So  that  these  cases,  where  it  was  not  pleaded 
to  the  jurisdiction,  can  be  no  precedent  in  our 
case. 

The  privilege  here  is  not  claimed  by  Pre- 
scription or  Charter,  therefore  it  is  not  good. 
But  I  say,  that  notwithstanding  this,  i(  is 
good ;  for  where  the  Common  Law  outs  a  court 
of  jurisdiction,  there  needs  no  Charter  or  Pre- 
scription; 10  H.  6,  13,8  H:  8,  Keilw.  189. 
Br.  n.  c.  515.  Where  sanctuary  of  a  Church 
is  pleaded,  there  is  no  need  to  make  prescript 
tion,  because  every  Church  is  a  sanctuary  by 
the  common  law.    Therefonp,  &c. 

Sir  Rohrrt  Heath,  the  King^s  Attorney,  the 
same  day  argued  on  the  otiier  side,  but  briefly. 
First,  he  answered  the  Objections  which  had 
been  made. 

1.  He  said.  That  informations  might  well  be 
for  matters  of  this  nature,  which  are  not  capi- 
t^\;  and  that  there  are  many  precedents  of 
such  informations.  (But  Note,  that  he  pro- 
duced none  of  tliem.) 

2.  It  hath  been  objected,  That  they  are  a 
council,  therefore  they  ought  to  speak  freely. 
But  such  speeches  wliich  are  here  pronounced, 

f>rove  them  not  counsellors  of  state,  but  Bed- 
ams;  the  addition  of  one  word  would  have 
made  it  treason,  to  wit,  proditorie.  But  it  is 
the  pleasure  of  the  king  to  proceed  in  this  man- 
ner, as  now  it  is.  And  there  is  great  difference 
brtween  Bilb  and  Libels,  and  between  their 
proceedings,  as  council  and  as  mutinous. 

3.  That  it  would  be  of  dangerous  conse- 
quence; for  by  this  means  none  would  adven- 
ture to  complfun  of  grievances.  I  answer,  they 
may  make  tneir  complainu  in  a  parliamentary 
manner;  but  they  may  not  move  things,  which 
tend  to  distraction  of  the  king  and  bis  govern- 
ment. 

4.  These  matters  may  he  punished  in  follow- 
ing parliaments.  But  tliis  is  impossible,  for 
following  parliaments  cannot  know  with  what 
mind  these  matters  wete  done.  Also  the 
House  of  Commons  is  not  a  a  court  of  justice 
of  itself.  The  two  houses  are  hot  one  body, 
and  they  cannot  proceed  criminally  to  punish 
crimes,  hot  only  their  members  by  way  of  im- 
prisonment; and  also  they  are  not  a  Court  of 
Record.  And  they  have  forbid  their  clerk  to 
make  entry  of  theu*  speeches,  but  only  of  mat- 
ters of  course ;  for  many  times  they  speak  upon 
the  sudden,  as  occasion  is  offered.  And  there 
is  no  necessity  that  the  king  should  expect  a 
new  parliament.  The  Lords  mav  grant  Com- 
missions to  determine  matters  after  the  parlia- 
ment ended ;  but  the  House  of  Commons  can- 
not do  so.  And  also  a  new  House  of  Commons 
consists  of  new  men,  which  have  no  cognisance 
of  these  offences :  1 H.  4.  The  bishop  of  Carlisle, 
for  words  spoken  in  the  parliament,  that  the 
king  bed  not  right  to  the  crowoi  was  vraigned 
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in  this  ocnirt  of  Higb-treason ;  and  tbeo  he  did 
not  [»iirad  his  priTiic|;e  of  parliameiKy  but  sai^. 
That  be  was  Epiicofntt  unctuSy  &c. 

5.  4  H.  8.  Strode's  Case  hath  been  ob- 
jected. But  this  is  but  u  particular  act,  al- 
though it  be  io  print;  for  Uasial  eutitles  it  by 
the  name  of  Strode :  so  the  title,  body,  and 
proviso  of  the  act  are  particular. 

6.  That  this  is  an  inferior  court  to  t^ie  par- 
liament, therefore,  &c.  To  tliis  I  say,  That, 
even  sitiing  tlie  parliament,  this  court  of  B.  R. 
and  other  courts,  may  judge  qf  their  privileijes, 
as  of  a  parliRmeDt-mHii  put  in  execution,  &c. 
and  other  cases,  it  is  true  that  the  judges 
have  oft-times  declined  to  give  their  judgment 
upon  the  privileges  of  parliament,  sitting  the 
courts  But  from  this  it  follows  apt,  that  when 
the  offence  is  committed  there,  and  not  punish- 
ed, and  the  said  court  dissolved,  that  therefore 
the  said  matter  shall  not  be  questioned  in  this 
court, 

r.  By  this  means  the  Privileges  of  parliament 
shall  be  in  great  danger,  if  this  court  may  judge 
of  them.  But  I  answer,  That  there  is  no  danger 
at  all;  for  this  court  may  judge  of  acts  of  par- 
liament. 

8.  Perhaps  these  matters  were  done  by  the 
Votes  of  the  boose ;  or,  if  they  be  ofiences,  it 
is  an  imputation  to  the  house  to  say,  That  they 
had  Defected  to  punbh  them ;  but  this  matter 
doth  not  appear.  And  if  the  truth  were  so, 
these  matters  might  be  given  in.  evidence. 

9.  There  is  no  precedent  in  the  case,  which 
is  a  great  presumption  of  law.  But  to  this  I 
answer,  That  tliere  was  never  any  precedent 
of  such  a  fact,  therefore  there  cannot  be  a  pre- 
cedent of  such  a  judgment.  And  yet  in  the 
time  of  queen  Elizabeth,  it  was  resolved  by 
Brown,  and  many  other  justices,  that  oficnces 
done  in  parliament  may  be  punished  out  of 
parliament,  by  imprisoimient  or  otherwise. 
And  the  case  of  S  £.  S,  19|  is  taken  for  good 
law  hj  Stamf.  and  Fitzb.  And  29  K.  3,  and 
1  Mar.  accord  directly  with  it.  But  it  hath 
been  objected,  that  there  was  no  plea  made  to 
the  jurisidiction.  But  it  is  to  be  observed,  tliat 
Plowden,  that  was  a  learned  man,  was  one  of 
the  defisodants,  and  he  pleaded  not  to  the  ju- 
risdiction, but  pleaded  licence  to  depart.  And 
the  said  information  depended  during  all  the 
reign  of  queen  Mary,  during  which  tiin^  there 
were  four  parlisments,  and  they  never  ques- 
tioned this  matter. — But  it  hath  been  further 
objected,  That  the  said  case  differs  from  our 
case,  because  that  there  the  offence  was  done 
out  of  the  house,  and  this  was  done  within 
the  house.  But  in  the  said  cas^,  if  licence 
to  depart  be  pleaded,  it  ouii;ht  to  be  tried  in 
parliament, .  as  well  as  these  offences  here. 
Therefore,  &c. 

The  Judges  also  the  snme  day  spake  briefly 
to  the  case«  and  agreed  with  one  voice,  *  That 

*  the  court,  as  this  case  is,  shall  have  jurisdic- 
<  tion,  fUthough  that  these  offences  were  cono- 

*  mitted  in  parliament,  and  that  the  imprisoned 
'  members  ought  to  answer.' 

VOL.  III. 


I  Jonet  began  and  said.  That  though  this  ques- 
tion be  now  newly  moved,  yet  it  is  an  ancient 
question  with  him ;    for  it  had  been   in  his 

^  thoughts  these  18  years.  For  this  information, 
there  are  three  questions  in  it :  1.  Whetlier  the 
matters  informec)  be  true  or  false?  And  this 
ought  to  be  determined  by  Jury  or  Demurrer. 
2.  When  the  matters  of  tlie  information  are 
found  or  confessed  to  be  true,  if  the  informa- 
tion be  good  in  substance?  3.  Admit  that  the 
offences  are  truly  charged,  if  this  Court  hath 
power  to  punish  themf  And  that  is  the  sole 
question  of  this  day. — And  it  seems  to  me,  that 
of  these  offences,  although  committed  in  par- 
liament, this  cour-t  shall  have  jurisdiction  to 
punish  them.  The  plea  of  the  Detendnnts  here 
to  the  jurisdiction  being  concluded  with  a  de- 
murrer, is  not  perem))tory  unto  them,  although 
it  be  adjudged  against  tliem;  but  if  the  plea  be 
pleaded  to  the  juiisiiic^ion,  which  is  found 
against  the  Defendant  by  verdict,  this  is  pe- 
remptory. 

In  the  discussion  of  this  point,  I  declined 
these  questions:  1.  If  the  matter  be  voted  io 
parliament,  when  it  is  finished^  it  can  be.  pu« 
nished  and  examined  in  another  court  f  3.  If 
the  matter  be  commenced  in  parliament,  and 
that  ended,  if  afterward  it  may  be  questioned 
in  another  court  ? 

I  question  not  these  matters ;  but  I  hok], 
that  an  offence  committed  criminally  in  parlia- 
ment, may  be  questioned  elsewhere,  as  in  this 
court;  and  that  for  these  Reasons: 

1.  <  Quia  interest  reipublics  ot  roaleficia 
'  non  maneant  impouita  •/*  aud  there  ought  to 
be  a  fresh  punishment  of  them.  Parliaments 
are  called  at  the  king's  pleasure,  and  the  king 
is  not  compellable  to  call  his  parliament;  ana 
if  before  the  next  parliament,  the  party  ofiend- 
ing,  or  the  witnesses  die,  then  there  will  be  a 
fanure  of  justice. 

2.  The  parliament  is  no  constant  court; 
every  parliament  mostly  consists  of  seversi 
men,  and,  by  consequence,  they  cannot  take 
notice  of  matters  done  in  the  foregoing  parlia- 
ment; and  there  they  do  not  examine  by  oath, 
unless  it  be  in  Chancery,  as  it  is  used  of  late 
time. 

3.  The  parliament  cannot  send  process  to 
make  the  offenders  to  appear  at  tlie  next  par- 
liament; and  being  at  large,  if  they  hear  a 
noise  of  a  parliament,  they  vr'iWfugam  faeere, 
and  so  prevent  their  punishment. 

4.  Put  the  case,  that  one  of  the  Defendants 
be  made  a  baron  of  parliament,  now  he  can- 
not be  punished  in  the  house  of  commons,  and 
so  he  shall  be  unpunished. 

It  h uth  been  objected,  *  That  the  parliament 

*  is  the  superior  court  to  this,  therefore   this 

*  couit  cannot  examine  their  proceedings.' 

To  this  I  say,  That  this  Court  of  the  King's- 
Bencli  is  a  higher  court  than  tlje  Justices  of 
Oyer  and  Terminer,  or  the  Justices  of  As^iie  : 
but  if  an  oltcnce  be  done  where  the  Kiii^V 
Bench  is,  after  it  is  removed,  this  offence  may 
be  examined  by  the  Justices  of  Oyer  and  fer- 
miner,  or  by  the  Justices  of  Assize.    We  can- 
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not  qaestion  the  judgments  of  pariiamentSy  but 
their  particular  oifences. 

2  Oi'iect.  It  is  a  privilege  of  pBrliament, 
Hrhere»)f  we  are  not  competent  judges. 

To  this  I  say,  Thut '  prinlesium  est  privata 
'  lex  et  privat.  legem/  And  this  ouv;hi  to  be 
by  grant  or  prescription  in  parliament:  and 
then  it  nuuht  to  be  pleaded  for  the  manner,  as 
is  in  83  H.  1,  Dy.  as  it  is  not  here  pleaded. 
Also  we  are  Judges  of  hU  acts  of  parliament : 
R^  4  11.  7,  ordinance  m:ide  by  the  king  and 
commons  is  not  good,  and  we  are  judges 
what  shall  be  a  session  of  parliament,  as  it 
is  in  Plowden,  in  Partridge's  Case.  We  are 
Judges  of  their  lives  and  lands,  therefore  of 
their  iiherties.  And  8  Eiiz.  which  was  cited 
by  Mr.  Attorney,  it  was  the  opinion  of  Dyer, 
Oatlyn,  Welsh,  Brown,  and  Southcot,  justices, 
Thatofi'ences  committed  in  parliament  may  be 
punished  out.of  parliament.  And  3  Ed.  5,  19, 
It  is  good  law.  And  it  is  usual  near  the  end 
of  parliameuts,  to  set  down  some  petty  punish- 
ment upon  offenders  in  parliament,  to  pre- 
vent other  courts,  ^nd  1  have  seen  a  Roll  in 
this  Court,  in  6  H.  6,  where  Judgment  was 
given  in  a  Writ  Of  Annuity  in  Ireland,  and 
afterward  the  said  judgment  wa<  reversed  in 
parliament  in  Ireland  ;  upon  which  judgment, 
Writ  of  Error  was  brought  in  this  Court,  and 
reversed. 

Hyde,  Chief- Jiistice,  to  the  same  intent: 
j  No  new  matter  hath  been  offered  to  us  now  hy 
them  that  argue  for  the  Defendants,  but  the 
,same  reasons  and  authorities  in  substance, 
which  were  objected  before  all  the  justices  ol 
England,  and  barons  of  the  Exchequer,  at  Ser- 
ieant»-inn  in  Fleet-street,  upon  an  Information 
in  the  Star-Chamber  for  the  same  matter. .  At 
which  time,  after  great  deliberation,  it  was  re- 
solved by  all  of  them,  '  That  no  oftence  com- 
'  mitted  in  parliament,  that  being  ended,  may 
'  be  punished  out  of  parliament.'  And  no 
court  more  apt  for  that  purpose  than  this  court 
in  which  we  are:  and  it  cannot  be  punished 
in  a  future  parliament,  because  it  cannot  take 
notice  of  matters  done  in  a  foregoing  parlia- 
ment. 

As  to  what  was  said,  That  an  inferior  court 
cannot  meddle  with  matters  done  in  a  superior; 
true  it  is,  that  an  inferior  court  cannot  meddle 
with  judgments  of  a  superior  court;  but  if  par- 
ticular members  of  a  superior  court  otftnd, 
they  are  oft-times  punishable  in  an  inferior 
court,  as,  if  a  judge  shall  commit  a  capital  of- 
fence in  this  court  he  may  be  arrai{rne4  thereof 
at  Newgate,  3  E.  3,  19.  and  1  Mar.  which 
have  been  cited,  over-rule  this  case.  There- 
fore, &c. 

Justice  Whitlocke.  1.  I  say  in  this  case, 
*  Nihil  dictum  qnod  non  dictum  prius.*  2 
That  all  the  Judges  of  Eni^lond  have  resolved 
this  very  point.  8.  That  now  we  are  but  upon 
tlie  brink  and  skirts  of  the  cause :  for  it  is  not 
now  in  question,  if  these  be  offences  or  no ; 
or,  if  true  or  false ;  but  only  5f  this  court  have 
jurisdiction. 


Bnt  it  hath  been  objected,  That  the  offence 
is  nut  capital,  ther efoi  e  it  b  out  examinable  in 
this  court. 

'  But  tboogh  it  be  not  capital,  yer  it  is  crimi- 
nal, for  it  is  sowing  of  sedition  to  the  destruc- 
tion of  the  commonwealth.  The  question  now 
is  not  between  us  that  are  Judges  of  this  Court, 
and  the  parliament,  or  between  the  king  and 
the  parliament,  but  between  some  private  m^m- 
liers  of  the  house  of  commons  and  the  king 
himself:  for  here  the  king  himself  questions 
thein  for  those  offences,  as  well  he  may.  In 
every  commonwealth  theie  is  one  super-emi- 
nent power,  which  is  not  subject  to  be  ques- 
tioned by  any  other,  and  that  is  the  king  in  this 
commonwealth,  who,  as  Bracton  saith,  'Solum 
'  Deum  habet  ultorem.'  But  no  other  within 
the  realm  hath  this  privilege.  It  is  true,  that 
that  which  is  done  in  parliament  by  consent  a£ 
all  the  house,  shal^  not  be  questioned  else- 
where: but  if  any  private  members  '  exuunt 
<  persOnas  judicem,  et  induunt  malefacientium 
'  persDnas,  et  sunt  seditiosi ;'  is  there  such 
sanctimony  in  the  place,  that  they  may  not  be 
questioned  for  it  elsewhere  ^  The  bishop  of 
Ross,  as  the  case  hath  been  put,  being  ambas- 
sador here,  practised  matters  atiaiiist  the  state : 
and  it  was  resolved,  Tliat  although  *  legatns 
'  sit  rex  in  alieno  solo/  yet  when  he  goes  out 
of  the  bounds  of  his  office,  and  com  plots  with 
traitors  in  this  kingdom,  that  he  shall  be  pu- 
nished as  an  offender  here.  A  minister  hath 
a  great  privilege  when  he  is  in  the  pulpit ;  but 
yet,  if  in  the  pulpit  he  niter  speeches,  which 
ni*e  scandalous  to  the  state,  he  is  punishable. 
So  in  this  case,'  when  a  burgess  of  parliament 
becomes  mutinous,  he  shall  not  have  the  privi- 
lege of  parliament.  In  my  opinion,  the  realm 
cannot  consist  without  parliaments,  but  the 
behaviour  of  parliament-men  ought  to  be  par- 
liamentary. No  outrageous  speeches  were  ever 
used  against  a  great  minister  of  state  in  parlia- 
ment which  have  not  been  punished.  If  a  judge 
of  this  court  utter  scandalous  speeches  to  the 
state,  he  may  be  questioned  for  them  before 
commissioners  of  Oyer  and  Terminer,  because 
this  is  no  judicial  act  of  the  court. 

«  But  it  hath  been  objected,  That  we  cannot 
examine  acts  done  by  a  higher  power. 

To  this  I  put  this  case:  when  a  peer  of  the 
realm  is  arraigned  of  Treason,  we  are  not  his 
judges,  but  the  High-Steward,  and  he  shall  be 
tried  by  his  peers :  but  if  error  be  committed 
in  this  proceeding,  that  shall  be  reversed  by 
error  in  this  court :  for  that  which  we  do  is 
cor/im  ipso  rege. 

It  hath  been  objected,  *  That  the  Pariia- 
'  ment-law  differs  from  the  law  by  which  we 
'  judgein  this  court  in  sundry  cases.*  And  for 
the  instance  wliicli  hath  been  made,  *  That  by 
'  the  statute,  none  ought  to  be  chosen  burgess 
'  of  a  town  in  which  he  doth  not  inhabit;  but 
'  that  the  usage  of  parliament  is  contrary;'  But 
if  information  be  brought  uponrthe  said  statute 
against  such  a  burgess,  I  think  that  the  statute 
is  a  good  warrant  for  us  to  give  jndgmedi 
against  him. 
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And  it  hath  been  objected^  '  That  there  is 
*  no  l*i-ecetient  in  tiiis  matter/ 

But  there  are  sundry  Precedents,  by  which 
it  appears,  that  (lie  piirliament  hath  transmitted 
in^ticers  to  (hii  court;  a»  2  iL  2,  there  being  a 
qutitiOQ  between  a  great  peer  and  a  bi&liop,  it 
was  ininsroitted  to  thib  court,  being  for  mutter 
oi'  beiiaviour:  and  although  Uie  Judges  ot' tliis 
court  are  but  iuterior  men,  yet  the  court  is 
highey.  For  it  appears  by  11  Eliz.  Dy.  Tiiat 
tlie  £arl  Marslial  of  England  is  an  utlicer  of 
tliis  ccurt;  and  it  is  alwavs  admitted  in  parha- 
menr,  Ttiat  the  Privileges  of  Parliament  hold 
not  in  three  cases,  to  wit,  1.  In  case  of  Trea- 
son. 2.  la  caee  of  Felony.  And  3.  in  suit 
for  the  Peace.  And  the  last  is  our  very  case. 
Therefore,  &c. 

Cro^  argued  to  the  same  intent:  lie  said, 
That  these  offencet»  ought  to  be  punished  in  the 
court,  or  no  vt  here ;  and  all  manner  of  oli'ences 
which  are  against  the  crown  are  examinable  iu 
this  court.  It  hati)  been  objected,  '  ihat  by 
'  this  means, none  will  advf^niure  to  make  com- 
'  phiints  in  parliament/  That  is  not  soj  for  he 
may  complain  in  a  parlian^entary  course,  but 
not  falsely  and  unlawfully,  as  here  is  pri  t<  nded : 
for  0ml  which  is  unlawfully,  cannot  be  in  a 
parliamentary  course. 

It  hath  been  objected,  '  That  the  parliament 
'  is  a  higher  couit  than  this.'  And  it  is  true: 
Bat  evi^ry  member  is  not  a  Court ;  and  if  he 
commit  offence  he  is  punishable  here.  Our 
coait  ia  a  court  of  high  jurisdiction,  it  cannot 
take  coguizance  of  real  pleas ;  but  if  a  real 
plea  comes  hy  error  in  this  court,  it  shall  never 
be  transmitted.  But  this  court  may  award  a 
Grand  Cape,  and  other  process  usual  in  real 
acdooa:  but  of  all  capital  and  criuunnl  causes, 
we  are  originally  competent  judges,  and  by  con- 
sequence of  this  matter.  But  1  am  not  of  the 
opmion  of  Mr.  Attomey-Geperal,  that  the  word 
flrodUori^  would  Irnve  made  this  treason.  And 
lor  the  other  matters,  he  agreed  with  the  judges. 
Tiierefore  by  the  court,  the  defendants  were 
ruled  to  pl^d  further:  and  Mr.  Leutbal  of 
Lincoln's-lnn  was  assigned  of  counsel  for  them. 

But  inasmuch  fis  the  Defendants  would  not 
pot  in  any  other  Plea,  the  last  day  of  the  Term 
jiudgment  was  given  against  them  upon  a  nihil 
dicii ;  which  Judgment  was  pronounced  by 
Jones  to  this  e£fect : 

**  The  matter  of  the  Information  now,  by  the 
confessioa  of  the  Defendants,  is  admitted  to  be 
txup,  and  we  think  their  plea  to  tlie  jurisdiction 
iosi^cient  for  the  matter  and  manner  of  it. 
And  we  hereby  will  not  draw  the  true  Liberties 
of  Parliament-men  into  question;  to  wit,  for 
such  matters  which  they  do  or  speak  in  a  par- 
liamentary manner.  But  in  this  case  tnere 
wav  a  conspiracy  between  die  Defendants  to 
slander  the  state,  and  to  raise  sedition  and  dis- 
cord between  the  king,  his  peers,  and  people ; 
and  this  was  not  a  parliamentary  course.  All 
the  Judges  of  England,  except  one,  have  re- 
solved the  statute  of  4  H.  8,  to  be  a  private  act, 
and  to  extend  to  Strode  only.  But  every 
aembtr  of  the  parliament  shall  have  such  pri- 


I  vileges  as  are  there  mentioned ;  but  tliey  have 
no  privilege  to  »peak  at  tlieir  pleasure.  The 
parliament  is  an  high  court,  therefore  it  ought 
not  to  be  diM>rderly,  but  ought  to  give  good 
example  to  other  courts,  it  a  Judge  of  out 
court  siiould  rail  upon  the  state,  or  clergy,  he 
is  puoibhuble  for  it.  A  member  of  die  parlia- 
ment may  charge  any  great  oihcer  ol  the  state 
with  any  particulur  oflfeuce;  liut  this  was  a 
iiiidevoloub  accusation  in  the  generality  of  all 
the  officers  of  sC:ite,  therefore  the  matter  con- 
tained within  the  infonu^tion  is  a  great  offence, 
and  puni^luihle  in  this  court. 

2.  "  For  the  PunijJunent,  although  the  Of- 
fence be  grr lit,  yet  timt  shall  be  with  a  light 
hand,  and  shall  be  in  this  iriaiiner. 

1.  "  That  every  of  tiie  Defendants  shall  be 
imprisoned  during  the  king's  pleasure :  8ir  John 
KUiot  to  be  impn&oned  m  the  'lo^er  of  Lon- 
don, and  ti'.e  other  Defendants  in  o(  her  prisons. 

2.  "  That  none  ot  them  shall  be  deli  tend 
out  of  prison  uutil  he  give  security  m  thi^  court 
for  his  k;ood  behaviour,  and  have  made  submis- 
sion and  acknowledgment  of  his  oti'ence, 

3.  **  Sir  John  Elliut,  inasmuch  as  we  think 
him  the  greute>t  olfender,  and  the  ringleader, 
shall  pay  to  the  king  a  Fine  of  9,000/.  and  Mr. 
HuUis,  a  Fine  of  1,000  marks  :  and  Mr.  Valen- 
tine, because  he  is  of  less  ability  than  the  rest, 
shall  pay  a  Fine  of  500/."  And  to  all  this,  all 
the  otinr  Justices  with  one  voice  accorded. 

Afterwards  the  Parliament  which  met  the  3d 
of  November,  1640,  upon  report  made  by  Mr. 
Recorder  Glyn,  of  tlic  stale  of  the  several  and 
respective  Cases  of  Mr.  HoUis,  Mr.  Seldtn, 
ana  the  rest  of  the  imprisoned  Members  of  the 
parliament,  in  Tertio  Caroli,  touching  their  ex- 
traordinary suflTeringft,  for  ilieir  constant  affec- 
tions to  the  Liberties  of  the  kingdom,  expressed 
in  that  parliament ;  and  upon  Arguments  made 
in  the  house  thereupon,  did,  upon  the  6th  of 
July,  1641,  pass  these  ensuing  Votes :  which, 
in  respect  of  the  reference  they  have  to  these 
last  mentioned  proceedings,  we  have  thought 
fit  to  insert :  viz. 

July  6, 1641. 

1.  '^  Resolved  upon  the  question,  Tliat  the 
issuing  out  of  the  vVurrants  from  the  lords  and 
others  of  the  privy-council,  compelling  Mr. 
Ilollis,  and  the  rest  of  tlic  members  of  that 
parliament,  3  Cai\  during  the  parliament,  to 
appear  before  them,  is  a  breach  of  the  privi- 
lege of  parliament  by  those  privy  counsellors. 

2.  '*  That  the  committing  of  Mr.  HoUis  and 
the  rest,  by  the  lords  and  others  of  tlie  privy- 
council,  during  the  parliament,  is  a  breach  of 
the  Privilege  of  parliament  by  those  lords,  and 
others. 

3.  "  That  tlie  searching. and  sealing  of  the 
chamber,  study,  and  papers  of  Mr.  Ilollis,  Mr.' 
Sekien,  and  sir  John  Elliot,  being  members  of 
this  liouse,  and  during  the  parliament,  and  issu- 
ing of  Warrants  to  that  purpose,  was  n  breach 
of  the  privilege  of  parliaok^nt,  by  those  tliat  ex- 
ecuted tlie  same. 

4.  '*  That  the  exhibiting  of  an  Information  in 
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the  Court  of  Stur-Chamber,  against  Mr.  HoUis 
find  the  rest,  for  matters  done  b^  them  in  par- 
liament, being  members  of  paiitament,  and  the 
same  so  appearing  in  the  Infomintion,  is  a 
breach  of  the  privilege  of  parliament. 

5.  *«■  That  sir  Robert  Heatb,  and  sir  Hum- 
phrey Davenport,  sir  Ifeneage  Finch,  Mr.  Hud- 
son/and  sir  Robert  Berkley,  that  suliscribed 
their  names  td  the  Information,  are  euilty  there- 
by of  the  breach  of  pririlege  of  parliament. 

6.  "  That  there  was  a  delay  of  justice  to- 
wards Mr.  Hoi  lis,  and  the  rest  that  appeared 
upon  the  Habeas  Corpus,  in  that  they  ivere  not 
bailed  in  Easter  and  Triiiity-ierm,  5  Car. 

7.  "  That  sir  Nidi.  Hyde,  then  Chief  Justice 
of  the  Kiog's-bench,  is  ^uilty  of  this  delay. 

8j»  "  That  sir  William  Jones,  being  then  one 
of  the  Justices  of  the  c:)urt  of  King's-bencb,  is  . 
guilty  of  this  delay. 

9.  "  That  sir  James  Whitlocke,  knt.  then 
one  of  the  justices  of  ihe  court  of  KingVbencb, 
L  not  guilty  of  this  delayV 


*  Mr.  Whitlocke  in  his  Memorials  of  the 
English  AfTiiirs,  p.  38,  39,  snys,  "  In  the  house 
there  fell  out  a  Debate  touching  tlie  Writs  of 
Habeas  Corpus,  upon  which  Selden  and  the 
rest  of  his  teiluw-itrisonei-s  demanded  to  be 
bailfd;  atnl  the  Judges  of  the  Kiiig's-bencli  did 
not  bail  them,  us  by  law  they  ought ;  but  re- 
quired of  them  sureties  (or  their  g«>od  behaviour. 
This  was  so  far  aggravated  by  soiree,  that  they 
movedy  '  The  prisoners  might  have  reparation 
^  out  of  the  estates  of  those  Judges  ivho  then 

*  sat  in  the  KingVbench  when  they  were  re- 
'.manded  to  prison;'  which  Judges  they  named 
to  be  Hyde,  Jones,  and  my  father :  as  for 
judge  Croke,  who  was  one  of  that  court,  they 
excuNed  him,  as  differing  in  opinion  from  the 
rest. — I  bein^  a  member  of  the  house,  and  son 
to  the  Joiige,  knew  this  to  be  luistakcn,  as  to 
the  fact,  and  spake  in  the  behalf  of  my  father, 
to  this  ^tfect :  *  1  hat  it  was  not  unknown  to 
'  diver^  wortliy  members  of  the  house,  that 
'  judge  Whitlocke  had  been  a  faiUiful.  able,  and 
'  stout  assrrtor  of  the  Ridits  and  Liberties  of 
'  the  free-born  su^ects  oi  tiiis  kingdom ;    for 

*  which  he  had  been  many  ways  a  sn^erer.  And 
'  particularly  by  a  strait  and  close  imprisonment, 
'  for  what  he  said  and  did,  as  a  memher  of  this 

*  honourable  house  in  a  former  parliament  t  and 
<  he  appeals  to  those  noble  gentlemen,  who  can- 

*  not  but  remember  those  passages ;  and  some 

*  who  were  then  suflfcrers  with  him.     And  fur 

*  his  Opinion,  and  carriage  in  the  Case  of  the 
'  Habeas  Corpus^  it  is  atfirroed  to  have  been 
'  the  same  with  that  of  Judge  Croke ;    and 

*  he  appeals  for  this,  to  the  honourable  gentle- 
'  men  who  were  concerned  in  it ;  and  others, 

*  who  were  present  then  in  coort.'  Hampden, 
and  divers  others,  seconded  this  motion ;  who 
affirmed  verv^  much  of  the  matter  of  fact,  and 
expressed  themselves  with  great  respect  and 
honour  to  the  memory  of  the  deceased  Judge, 
wbo  was  thereupon  reckoned  by  the  house  in 
the  same  degree  with  Judge  Croke,  as  to  their 
censttce  and  proceedings." 


Ordered,  That  the  forther  debate  of  this  shall 
be  taken  into  consideration  on  loHBiorrow 
morning. 

Julys,  1641. 

10.  **  Resolved  upon  the  question,  That  sir 
George  Croke,  knight,  then  one  of  the  Judges 
of  the  KingVbencfay  is  not  guilty  of  this  delay. 

11.  "That  the  continuance  of  Mr.  UoUis, 
and  the  rest  of  the  Members  of  Parliament,  3 
Car.  in  prison,  by  the  then  Judges  of  the  KingV 
bench,  for  not  putting  in  sureties  for  their  good 
behaviour,  was  without  just  or  legal  cause. 

12.  '*  That  the  exhibiting  of  tm  information 
against  Mr.  Hoilis,  sir  John  Elliot,  and  Mr. 
Valentine,  in  the  KingVbench,  being  Members 
of  Parliament,  for  matters  done  in  parliament^ 
was  a  breach  of  the  privilege  of  paiiiauient. 

15.  <<  Tliat  the  over-ruling  of  the  Plea, 
pleaded  by  Mr.  Holiis,  sir  John  Elliot,  and  Mr. 
Valentine,  upon  the  information,  to  thejurisdio 
tion  of  the  court,  was  against  the  law  and  pri- 
vilege of  parliament. 

14.  **  That  the  judgment  given  upon  a  nihil 
dicit,  against  Mr.  Hoilis,  sir  John  EUiot,  and 
Mr.  Valentine,  aiui  fine  thereupon  imposed, 
and  their  several  imprisonments  thereupon, 
was  against  the  law  and  privilege  of  parliament, 

1  .*). ''  That  the  several  proceedings  against  Mr. 
Hoilis,  and  the  rest,  by  committing  them,  and 
prosecuting  them  in  the  Star-Charaber,  and  in 
the  King's-Bencb,  is  a  Grievance. 

16.  <'  Ihnt  Mr.  Holhs,  Mr.  Stroud,  Mr.  Va« 
lentine,  and  Mr.  Long,  and  the  heirs  and  exe* 
cutors  of  sir  John  Elliot,  sir  Miles  Hoban,  and 
sir  Peter  Heyman,  respectively,  oug^t  to  have 
reparation  tor  their  respective  damages  and 
suflferings,  against  the  lords  and  others  of  tht 
council,  by  whose  warrants  they  were  appre* 
hended  and  committed,  and  agamst  the  council 
that  put  their  hands  to  tbe  information  in  the 
Star-Chamber,  and  against  the  Judges  of  the 
KingVBench. 

17.  *<  I'hat  Mr.  Lawrence  Whitaker,  being  a 
member  of  the  pariiament  8  Car.  entering  into 
the  chamber  of  sir  John  Elliot,  being  likewise  a 
member  of  the  parliament,  searching  of  his 
trunks  and  papers,  and  sealinj^  of  oiem,  is 
guilty  of  the  breach  of  tlie  privilege  of  parlia* 
ment,  this  being  done  before  tbe  dissoitttioD  of 
parliament. 

18.  <*  That  Mr.  Lawrence  Whitaker  being 
guilty  of  the  breach  of  the  privileges  as  afore- 
said, shall  be  sent  forthwith  to  the  Tower,  there 
to  remain  a  prisoner  during  the  pleasure  of  tbe 
house.'' 

Mr.  Whitaker  was  called  down,  and  kneel- 
ing at  the  bar,  Mr.  Speaker  pronounced  this 
Sentence  against  him  accordingly. 

Mr.  Whiuker  being  at  tbe  bar,  did  not 
deny,  but  that  he  did  search  and  sad  up  the 
chamber,  and  trunk ,  and  study  of  air  John  £2* 
liot,  between  the  3d  and  lOtli  of  Mareh,  during 
which  tune  the  parliament  was  adjonmed :  hut 
endeavoured  to  extenuate  it,  by  the  confasiiMi 
of  the  times,  at  that  time ;  the  length  of  tbe 
time  since  chat  crime  was  oommitttd,  faemg 
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thirteen  years;  the  command  tliat  Imy  npon 
biiD,  bein«;  commanded  by  the  king  and  23 
privy-coun^ellora. 

Afterwards  Mr.  Recorder  Glyn  made  a  far- 
ther lieport  to  tiia  House  of  Commons,  tiz. 

The  Warrant,  which  issued  and  was  sub- 
scribed by  twelve  privy-counsellors,  to  summon 
nine  of  the  members  of  the  house  of  commons, 
in  the  Parliament  of  tertio  Caroli,  to  appear 
before  them  during  the  pariiiiracnt,  viz.  Mr. 
Wm.  Stroud,  Mr.  &oj.  Valentino,  Mr.  Hoi  I  is, 
lir  John  Elliot,  Mr.  ^^elden,  sir  Miles  Hob^rt, 
sir  Peter  Heyman,  Mr.  Walter  Long,  and  Mr. 
Wm.  Coriton,  hearing  date  tertio  Martii,  quar- 
to Ctkroli ;  and  the  names  of  the  twelve  privy- 
counsellors  that  signed  this  warrant,  were  read : 
the  parliament  being  adjourned  the  2d  of 
Mard),  to  the  10th  of  March,  and  then  dis- 
solved. 

Th«  Warrants  under  the  hands  of  sixteen 
prtv^-coansellors,  for  committing  of  Mr.  Den- 
til (ioUis,  sir  John  Elliot,  Mr.  John  Selden, 
If  r.  Benj.  Valentine,  and  Mr.  Wm.  Coriton, 
dose  prisoners  to  the  Tower,  bearine  date, 
fSMTlo  Martiiy  quarto  Caroliy  during  uie  par- 
liameiit;  were  read;  and  the  names  of  the 
privT'Connsellors  that  subscribed  them,  were 
read.  The  Warrants  under  the  hands  of  82 
pnvy-«oiuisellon»,  directed  to  Wm.  B^tswel,  esq. 
to  repair  to  tlie  lodgings  of  Denzil  HoUis,  esq. 
aad  to  Simon  Digby,  esq.  to  repair  to  the  lodg- 
ings of  Mr.  John  Selden,  ana  to  Lawrence 
Whitaker,  esq.  to  repair  to  tlie  lodgings  of  sir 
John  Elliot,  requiring  them  to  seal  up  the 
tnioks,  studies,  and  cabinets,  or  any  other  thing 
that  bad  any  oapen  in  them,  of  the  said  Mr. 
Hollis,  Mr.  John  Selden,  and  sir  John  Elliot, 
were  read,  and  likewise  the  names  of  the  privy- 
ooausellon  that  subscribed  the  said  Warrants. 
A  Warrant  under  the  hands  of  IS  privy.coun- 
sellorty  for  the  conunitment  of  Mr.  Wm.  Stroad 
close  prisoner  to  the  King^s-Bencb,  bearing 
date  8d  April,  1638,  was  read,  and  the  names 
of  theprivy-coudsellorsthatsobscribed  it:  The 
like  ^  nrmnt  was  for  the  commitment  of  Mr. 
Walter  Lnng,  close  prisoner  to  the  Marihalsea. 

Rest^ved,  &c.  1.  •<  That  Mr.  Hollis  shall 
bare  the  sum  of  5,000f.  for  his  damages,  losses, 
imprisonments,  and  sufferings,  sustained  and 
undergone  h>  him,  for  his  service  done  to  the 
commonwealth  in  the  parliament  of  tertio  Cu- 
roH, 

t,  «  That  Mr.  John  Selden  shall  have  the 
sum  of  5,000/.  for  his  damages,  losses,  impri- 
sonmenis,  and  sttflPerings,  sustained  and  under- 
gone  by  him,  fur  his  service  done  to  the  com- 
ftionweahh  in  the  parliament  of  tertio  CamU. 

8.  *'  '1  hut  the  sum  of  5,000^.  be  assigned  for 
the  damagp,  los*<e9,  imprisonments,  and  suffer-' 
ings,  sustained  and  undergone  by  sir  John  El- 
liot, for  his  service  done  to  the  commonwealth 
in  the  parliaai^t  of  tertio  CcroUf  to  be  dis* 
posed  of  in  such  manner  as  diis  house  shall  ap- 
point. 

4.  <'  That  the  sura  of  9,000/.  part  of  4,000/. 
pttid  sDSo  the  late  court  of  Wards  «iid  Liveriesy 


by  the  heirs  of  sir  John  Elliot,  by  reason  of  his 
marriage  with  sir  Daniel  Norton's  daughter, 
shall  be  repaid  to  Mr.  Elliot,  out  of  the  arrears 
of  monies  payable  into  the  late  court  of  Wards 
and  Liveries,  before  the  taking  away  of  the 
said  late  court. 

Ordered,  **  That  it  be  referred  to  the  com- 
miltee  who  brought  in  this  report,  to  examine 
the  decree  made  in  the  late  court  of  Wards 
and  Liveries,  concerning  the  marriage  of  sir 
John  Elliot's  heir  with  sir  Daniel  Norton's 
daughter ;  and  what  monies  were  paid  by  rea- 
son of  the  said  Decree,  and  by  whum ;  and  to 
report  their  opinion  thereupon  to  the  huu»e. 
Also,  That  it  be  referred  to  the  committee,  to 
examine  after  what  manner  sir  John  Elliot 
came  to  his  death,  his  usage  in  the  Tower,  and 
to  view  the  rooms  and  places  where  he  was  im- 
prisoned, and  where  he  died,  and  to  report  the 
same  to  the  h(»use. 

Resolved,  &c.  5.  <'  That  the  sum  of  5,000/. 

sha'l  be  paid  unto  the of  sir  Peter 

Ileyman,  for  the  damages,  losses,  sufferings, 
and  imprisonments,  sustained  and  undergone 
by  sir  Peter^  for  his  service  done  to  the  com- 
monwealth m  the  parliament  of  tertio  Caroli, 

6.  ''  That  Mr.  Walter  Long  shall  huve  the 
sum  of  5,000/.  paid  unto  him,  for  the  damages, 
losses,  sufferings,  and  imprisonment,  sustained 
and  undergone  by  him,  mr  his  service  done  to 
the  commonwealth  in  the  parliament  tcitio  Co' 
roli. 

7.  *'  That  the  sura  of  5,000/.  shall  be  assigned 
for  the  damages,  losses,  sufferings,  and  imprison- 
ment, sustained  and  undergone  by  Mr.  StroUd 
(late  a  member  of  this  house)  deceasied,  for 
service  done  by  him  to  the  Commonwealth  in 
the  parliament  of  tertio  Curoli. 

8.  *'  That  Mr.  Benj.  Valentine  shall  have  the 
sum  of  5,000/.  paid  unto  him,  for  the  damnges, 
losses,  sufferings,  and  imprisonments,  sustained 
and  undergone  by  him,  for  his  service  to  the 
Commonwealth  in  the  parliament  of  tertio 
Caroli. 

9.  "  That  the  sum  of  500/.  shall  be  bestowed 
and  disposed  of,  for  the  erecting  a  Monument  to 
sir  Miles  Hobart,  a  member  of  the  piirliament 
of  tertio  Caroli,  in  memory  of  his  sufferings  for 
his  service  to  the  Commonwealth  in  the  parlia^ 
ment  of  tertio  Caroli.'* 

Ordered,  That  it  he  recommitted  to  the  Com- 
mittee, who  brought  in  this  rrport>  to  consider 
how  the  several  sums  of  money  this  day  ordered 
to  be  paid  for  damages  to  the  several  membt^rs 
before  named,  for  their  sufferings  in  the  sen* ice 
of  the  Commonwealth,  may  be  raised. 

In  the  reign  of  king  Charles  t,  this  ASair 
was  taken  into  consideration,  and  tt»e  liouse  of 
commons  came  to  several  Resolutions;  vis. 
Die  Mariis,  19  Nov.  1667. 

Upon  a  Report  made  by  Mr.  Vaughan  from 
the  commiitee  concerning  Freedom  of  Speech 
in  parliament. 

Ilesolted,  &c.  Hiat  the  house  do  agree  with 
the  committee,  That  the  act  of  parliament  in 
4  Een.  6,  commo&ly  intitled^  An  Act  concern- 
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ing  Richard  Strode,  b  a  geoerai  law,  jezteoding 
to  iodemnify  all  and  every  the  members  of  botli 
liouses  of  parliaojeoty.in  all  parliaments,  for 
and  touching  any  bilk,  speaking,  reasoning,  or 
declaring  of  any  matter  or  matters,  in  and  con- 
cerning the  parliament  to  be  communed  and 
treated  of,  and  is  a  declaratory  law  of  the  an- 
cient and  necessary  rights  and  privileges  of 
parliament. 

Die  SabT)ati,  23  Nov.  1667. 
Resolved,  &c.  That  the  Judgment  given  5 
Car.  against  sir  John  EUiut,  Denzil  HoUis,  and 
Benj.  Valentine,  in  the  KingVBench,  is  an  il- 
legal judgment,  and  against  the  freedom  and 
privil^e  of  parliament. 

Die  Sabbat i,  7  Dec.  1667. 

Resolved,  &c.  That  the  concurrence  of  the 
lords  be  desired  to  the  Votes  of  this  house  con- 
cerning Freedom  of  Speech  in  parliament :  and 
tliat  a  Conference  be  on  Monday  next  desired 
to  be  had  with  the  lords,  at  which  time  the 
Votes  may  be  delivered,  and  reasons  for  them 
given. 

Die  Jovis,  12  Dec.  16G7. 

A  message  from  the  lords  by  sir  William 
Child  and  sir  Thomas  Estcourt.  *  Mr.  Speak- 
er;  The  lords  have  commanded  us  to  acquaint 
you,  that  they  agree  with  this  house  in  the 
Votes  delivered  them  at  the  last  Conference 
concerning  Freedom  of  Speech  in  parliament. 

Die  Mercurii,  11  Dec.  1667. 

Next  the  Lot^  Chamberlain  and  the  lord 
Ashley  reported  the  effect  of  the  Conference 
with  the  bouse  of  commons  yesterday,  which 
was  managed  by  Mr.  Vaughan,  who  said  he  was 
commanded  by  the  hou&e  of  commims  to  ac- 
quaint their  lordships  %vith  some  resolves  of 
their  house  concerning  the  Freedom  of  Speech 
in  Parliament,  and  to  desire  their  lordships 
concurrence  therein. 

In  order  to  which,  he  was  to  acquaint  their 
lordships  with  the  Ileasons  that  induced  the 
house  of  commons  to  pass  those  resolves.  He 
said  the  house  of  conmions  was  accidentally  in- 
formed of  certain  Books  published  under  the 
name  of  sir  George  Croke*s  Reports,  in  one 
of  which  there  was  a  Case  publibbed,  which 
did  very  much  concern  this  great  Privilege  of 
Parliament :  and  which  passing  from  hand  to 
hand  amongst  Che  men  of  the  long  robe«  might 
come  .in  time  to  be  a  received  opinion  as  good 
law. 

The  House  of  Commons  considering  the  con- 
sequence, did  take  care  (hat  this  Case  might  be 
enquired  into,  and  caused  the  Book  to  be  pro- 
duced and  read  in  their  house,  and  he  thought 
it  the  next  and  clearest  way  to  inform  their 
lordships,  is  to  read  the  Case  itself,  which  is 
Quinto  Caroli  primi  Michaelmas  term^  which 
Cuse  was  read  as  followeth : 

'«  The  King  v.  sir  John  Elliot,  DenzU  Holhs, 
and  Benjamin  Valentine. 

<'  An  Information  was  exhibited  against  them 
by  the  Attorney-General,  reciting,  that  a  par> 
liiimeat  was  summoned  to  be  held  at  West- 


minster, 17  Martii  3  Caroli  regis  ibidem  in- 
choat.  And  that  sir  John  EUidt  was  duly 
elected  and  returned  knight  for  the  county  of 
Cornwall,  and  the  other  two  burgesses  of  par- 
liament for  other  places :  and  sir  John  Fmch 
chosen  Speaker.  Tliat  sir  John  Elliot,  '  ma- 
'  chinans  et  intendens  omnibus  viis  et  modis 
'  seminare  et  excitare'  discord,  evil  will,  mur- 
muriugs,  and  seditions,  as  well  '  versus  regem» 
'  magnates,  praelatos,  procereset  justiciarios,et 
'  reliquos  subjectos  regis,  et  totaliter  deprivare 
'  et  subvertere  regimen  et  gubernationem  re;^i 

*  Angliae,  tarn  in  domino  rege  quani  in  concili- 
'  ariis  et  ministris  suis  cujuscunque  generis,  et 

<  introducere  tumultum  et  confusinnem'  in  qU 
estates  and  parts,  ^  etad  inteniionem/  tliat  all 
the  king's  subjects  should  withdraw  their  affecr 
tions  from  the  king,  the  23d  of  Feb.  anno  4 
Car.  in  the  parliament^  and  Ijei^ring  of  the 
commons,  '  falso,  malitiose,  et  seditiosc,'  used 
these  words,  <  The  king's  privy  council,  his 
'judges,  and  his  xounsel  learned,  have  con- 
'  spired  together  to  trample  under  tiieir  feet  the 
'  Liberties  of  the  Subjects  of  this  realm,  and 
'  the  liberties  pf  this  house.' 

"  And  afterwards,  upon  the  3nd  of  March, 
anno  4,  aforesaid,  the  king  appointed  the  parr 
liament  to  be  adjourned  until  the  10th  of  March 
next  following,  and  so  signified  his  pleasure  to 
the  house  of  commons ;  and  thatilie  three  De«^ 
fendants  the  said  2d  day  of  March,  4  (^ar.  ma'- 
lit  tote  agreed,  and  amongst  thembelves  cunspir* 
ed  to  disturb  and  distract  the  commons,  that 
they  should  not  adjourn  themselves  according 
to  the  king's  pleasure  before  signified ;  and  tliat 
die  said  sir  John  ElUot,  according  to  the  agree? 
ment  and  conspiracy  aforesaid,  had  maliciously 

*  in  propositum  et  intentionem  pnedictam'  in  ^ 
the  house  of  commons  aforesaid,  spoken  these 
false,  pernicious,  and  seditious  words  prece- 
dent, &c  And  that  the  said  Denzil  HoUis,  ap* 
cording  to  the  Agreement  and  Conspiracy 
aforesaid,  between  him  and  the  other  defen- 
dants, then  and  there  '  falso,  malitiose,  et  sedi- 

'  tiose  uttered  hstc  falsa,  maliiiosa  etscandalosa 
'  verba  prscedentia,  &c.'  And  that  the  said 
Denzil  Hoilis,and  Benjamin  Valentine,'  secun- 
'  dum  agreamentom  et  conspirationem  priedict. 
'  &c.  ad  intentionem  et  propositum  predict.' 
uttered  the  said  words  upon  Uie  said  Sd  day  of 
March,  after  die  signifying  the  king's  pleasura 
to  adjourn ;  and  the  said  sir  John  Finch,  the 
Speaker,  endeavouring  to  get  out  of  the  Chair^ 
according  to  the  king's  command,  they  '  vi  et. 

<  armis  maiiu  forti  et  illicito'  assaulted,  evil  in- 
treated,  and  forcibly  detained  him  in  the  Chair; 
and  afterwards  being  out  of  the  Chair,  diey  as- 
saulted him  in  the  house,  and  evil  entreated 
him, '  et  violenter  manu  forti  et  illicito'  drew 
him  to  the  Chair,  and  thrust  him  into  it.  Where- 
upon there  was  great  tumult  and  commoUon  in 
the  house,  to  the  great  terror  of  the  Commons 
there  assembled,  against  thfir  allesiance,  in 
nutxiuium  contrmpium^  and  to  the  disbenson  of^^ 
the  king,  his  crown  and  dignity,  for  which,  &c« 
To  this  Information  the  Defendants  appearitig, 
pleaded  to  the  jurisdiction  pf  this  court^  that 


317]  STATE  TRIALS,  5  Charles  I.  1629.— for  sediiiaus  Speeches  in  Parltament.    [318 


the  court  ought  not  to  hare  cognizance  thereof, 
because  it  is  for  offences  done  in  parlimntent, 
nod  ought  to  be  there  examined  and  poni^hed, 
and  n<it  elsewhere.  It  was  thereupon  demurred, 
and  after  Argument  adjudged,  that  they  ought 
to  anscrer ;  for  the  charge  is  for  conspiracy,  se- 
ditious acts  aiiH  practices,  to  stop  the  adjourn- 
ment of  the  parliament,  which  may  be  exa- 
miii€hi  out  of  parliament,  being  seditious  and 
unlawful  acts ;  and  this  court  may  take  cogni- 
zance ntid  punish  them :  Afterwards  divers 
ruies  being  given  agaiubt  them,  viz.  Sir  John 
EUiot,  that  he  should  be  committed  to  the 
Tower,  and  should  pay  ^,000/.  fine,  and  upon 
his  enlargement  should  find  sureties  for  his  good 
behaviour ;  and  against  Hollis,  that  he  should 
pay  1,000  marks,  and  should  be  imprisoned, 
and  find  sureties,  &c.  and  against  Valentine, 
that  he  should  pay  500/.  fine,  be  imprisoned, 
and  find  •ureties." 

Then  Mr.  Vaughan  laid  much  emphasis  upon 
the  words  '  machinans  et  intendens,  &c.'  and 
then  went  on.  That  the  house  of  conmions  had 
not  nnly  read  the  Case  as  it  was  in  the  Book, 
but  did  look' into  the  Record,  where,  in  the  In- 
formation  itself,  they  foond  some  considerable 
differences  from  the  print ;  as  that  the  crime 
alledged  consisting  partly  of  Words  spoken  in 
the  house,  partly  of  criminal  actions  pretended 
to  be  conimirted ;  the  Gentlemen  accused 
pleaded  severally,  namely,  specially  to  tlie 
words,  and  a  several  plea  apart  to  the  criminal 
actions:  But  the  court  dealt  so  craftily,  that 
tliey  over-ruled  the  whole  plea,  mingled  toge- 
ther, and  took  it  in  general,  so  that  perhaps 
whatsoever  was  criminal  in  the  actions  might 
serve  for  a  justification  of  their  rule,  and  might 
make  it  seem  in  time  to  become  a  Precedent, 
and  a  ruled  case  again^^t  Ihe  Liberty  of  Speech 
in  Parliament,  which  they  dutst  not  singly  and 
bare-faced  ba/e  done. 

The  Hou^e  of  Commons  did  take  care  to  en- 
quire what  ancient  laws  did  fortify  this  the 
greatest  Privilege  of  both  houses;  and  they 
found  in  the  4  Hen.  8.  an  Act  concerning  one 
Richard  Strode,  who  was  a  member  of  parlia- 
ment, aud  was  fined  at  the  Stannary  Courts,  in 
the  West,  for  condescending  and  agreeing  with 
other  members  of  the  house  to  pass  certain  acts 
to  the  prrjodice  of  the  Stannaries;  this  act 
was  made  occasionally  for  him,  but  did  reach 
to  every  member  q{  parliament  that  then  was, 
or  shall  be ;  the  very  words  being,  viz. 

'And  over  that,  it  be  enacted  by  the  same  au- 

<  thority,  that  all  suits,  accusements,  condemn- 

*  ations,  execurions,  fines,  amercements,  pu- 
'  nisliments,    corrections,  grievances,   charges 

*  and  impositions,  put  or  had,  or  hereaf):er  to  be 
'  put  or  had  unto,  or  upon  the  said  Richard, 

*  and  to  every  other  person  or  persons  afore- 
'  specified,  that  now  be  of  this  present  parlia- 

*  ment,  or  that  of  any  parliament  hereafter 
'  ihall  be,  for  any  bill,  speaking,  reasoning,  or 
'  declaring  of  any  matter  or  matters  concem- 

*  ing  the  parliament  to  be  commenced  and 

<  rreated  of,  b^  atterly  void,  and  of  none  effect. 

*  And  over  thftt,  be  it  enacted  by  the  said  au- 


'  thority,  that  if  the  said  Richard  Strode,  or  any 
'  of  the  said  other  person  or  persons  hereafter 
'  be  vexed,  troubled,  or  otherwise  charged  for 
'  any  causes,  as  is  aforesaid,  that  then  he  or 

*  they,  and  every  of  them  so  vexed  or  troubled 
'  of,  or  for  the  sai^e,  to  have  action  upon  tha 
^  case  against  .eVery  syph  person  or  persons  so 

*  vexing  or  trolibline  any,  contrary  to  this  nrdi- 
<  nance  and  provismn ;  in  the  which  action  th« 

*  party  grieved  shall  recover  treble  damages  and 
'  costs,  and  that  no  protection,  essoyne,  nor 
'  wager  of  law  in  the  said  action  in  any  wise  be 

*  admitted  nor  received.' 

He  said,  it  is  very  possible  the  Plea  of  those 
worthy  persons,  Denzil  Hollis,  sir  John  Elliot, 
and  the  rest,  was  not  sufficient  to  the  jurisdic- 
tion of  the  court,  if  you  take  in  their  crimi-^ 
nal  actions  altogether ;  but,  as  'to  the  words 
spoken  in  parliament,  the  court  could  have  no 
jurisdiction  while  this  act  of  4  Hen.  8.  is  in 
force,  which  extends  to  all  members  that  then 
were  (or  ever  should  be,)  as  well  as  Strode ; 
and  was  a  public  general  law,  though  made 
upon  a  private  and  a  particular  occasiom 

He  recommended  to  their  lordsbipt  the  con- 
sideration of  the  time  when  these  words  in  the 
Case  of  sir  George  Croke's  Reports  were  spokenj^ 
which  was  the  2nd  of  Marcn,  4  Caroli  primi, 
being  in  that-  parhament  which  began  in  the 
precedent  March,  3  Car.  at  which  time  the 
Judgment  given  in  the  King's- Bench  about  the 
Habeas  Corpus  was  ncwW  reversed,  which 
concerned  the  freedom  of  our  persons,  the 
liberty  of  speech  invaded  in  this  case ;  and  hot 
long  after  the  same  Judges  (with  some  others) 
joined  with  them  in  the  Cases  of  Ship-money, 
invailcd  the  propriety  of  our  goods  and  estates ; 
so  that  their  lordships  find  every  part  of  these 
words  for  which  those  worthy  persons  were  ac- 
cused, justified. 

If  any  man  should  speak  against  any  of  the 
great  officers,  as  the  Chancellor  or  Treasurer,  or 
any  of  the  rest  recited  in  those  acts,  as  by  ac- 
cusing them  of  corruption,  ill  counsel,  or  the 
like,  he  might  possibly  justify  himself  by  proving 
of  it ;  but  in  this  case  it  was  impossible  to  do  it, 
because  those  judgments  had  preceded  and  con- 
cluded biro,  for  he  could  make  none,  but  by  al- 
ledging  their  own  judgments  which  they  them- 
selves had  resolved,  and  would  not  therefore  al« 
low  to  be  crimes,  which  thev  had  made  for  laws. 

He  did  inform  their  lordships,  that  the  Bill  in 
the  Rolls  hath  another  title  than  that  he  did 
mention  ;  this  being  that,  that  tie  clerks  knew 
it  by,  rather  than  the  proper  title. 

The  words  in  the  Case  are  charged  ea  infen- 
tione^  which  ought  not  to  be ;  for  it  is  clear, 
and  undoubted  law,  that  whatever  is  in  itself 
lawful,  cannot  have  an  unlawful  intent  annexed 
to  it.  Things  unlawful  may  be  made  a  higher 
crime  by  the  illness  of  the  intent;  for  instance, 
taking  away  my  horse  is  a  trespass  only,  but  in« 
tending  to  steal  him  makes  it  felony;  borrow- 
ing my  horae,  though  intending  to  steal  him, 
is  not  felony,  because  -boriiowing  is  lawful ; 
and  there  were  no  use  of  freedom  of  speech 
otherwise,  for  a  depraved  intention  f&sy  be 
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annexed  to  anj  the  inost  jastifiable  action. 
If  a  nan  eat  no  flesh,  he  ma^  be  accused 
for  the  depraved  intention  of  bringing  in  the 
Pythagorean  religion,  and  subverting  the  Chris* 
tiui :  If  a  man  drink  water,  be  may  be  accused 
of  the  depraved  intention  of  subvertmg  the  king's 
government^  by  destroyiog  his  revenue  both  of 
excise  and  custom. 

.  Na  man  can  make  a  dotibt,  but  whatsoever  is 
onoe  enacted  is  lawful ;  but 'nothing  can  come 
into  an  act  of  parliament,  but  it  must  be  first 
offered  or  propounded  by  somebody,  so  that  if 
the  act  can  wrong  nobody,  no  more  can  the  first 
propounding ;  tl^  members  must  be  as  free  as 
the  bouses.  An  act  of  parliament  cannot  dis- 
turb the  state,  therefore  the  debate  that  tends  to 
it  cannot,  for  it  must  be  propounded  and  de- 
bated before  it  can  be  enacted. 

In  the  reign  of  Henry  8,  when  there  were  so 
many  pereons  taken  by  act  of  parliament  out  of 
the  lords  boose,  as  the  Abbots  and  Priors,  and 
all  the  religious  houses  and  lands  taken  away ; 
it  )iad  been  a  strange  information  against  any 
member  of  parliament  then,  for  propounding 
'  so  fireat  an  aireration  in  church  and  state. 

Besides,  religion  itself  began  then  to  be  alter- 
ed, and  was  perfected  in  tbe  beginning  of  queen 
Edward  the  6th^s  reign,  and  returned  again  to 
Popery  in  the  beginning  of  queen  Mary's ;  and 
the  Protestant  religion  restored  again  in  the  be- 
ginning of  queen  Elizabeth's. 

Should  a  member  of  parliament,  in  any  of 
these  times,  have  been  justly  informed  against 
in  the  King's-Bench  for  propounding  or  debating 
any  of  these  alterations;  so  that  their  lordships 
perceive  the  reasons  and  inducements  the  hous^ 
of  commons  had  to  pass  these  votes  now  pre- 
sented to  their  lordships  ? 

Afterwards  these  Votes  were  read,  viz. 

Resolved,  &c«  "1.  That  the  act  of  parlia- 
ment 4  Hen.  8,  commonly  intitled,  An  Act 
concerning  Richard  Strode,  is  a  general  law, 
extending  to  indemnify  all  and  every  the  mem- 
bers of  both  houses  of  parliament,  in  all  parlia- 
ments, for  and  touclung  any  bills,  speaking,  rea- 
soning, or  declaring  of  any  matter  or  matters  in 
and  concerning  tlie  pacfiament,  to  be  com- 
muned and  treated'  of;  and  is  a  declaratory 
law  of  the  antient  and  necessary  rig^its  and  pri- 
vileges of  parliament.  3.  That  the  Judgment 
Even -5  Car.  against  sir  John  Elliot,  Denzil 
ulUs,  and  Benjamin  Valentine,  esquires,  io 
the  King's-bench,  was  an  illegal  Judgment,  and 
against  the  freedom  and  privilege  of  parliament." 

To  botik  wbid)  Votes  the  lords  agree  with 
the  house  of  commons. 

Upon  consideration  had  this  day  of  a  Judg- 
ment given  in  the  court  of  King's-Bench  in  Mb- 
<:haelm8S  term,  in  the  5  Charles  1,  against  sir 
John  Elliot,  knt.  Denzil  Hollis,  and  Benjamin 
Valebtine,  esquires,  which  Judgment  is  found 
to  be  erroneous:  It  is  ordered  by  the  lords  spi- 
V  Titaal  and  temporal  in  parliament  as&^mbled^ 
That  the  said  Denzil  Hollis,  esq.  (now  lord  Hol- 
-  lis,  baroo  of  Ifeild^  be  desired  to  cause  the  Roll 
of  the  Cottit  of  &ngV  Bench,  wherein  the  said 


Judgment  is  recorded,  to  be  bronght  before  the 
lords  in  parliament  by  a  Writ  of  Error,  to  the 
end  that  such  further  Judgment  may  be  given 
vppn  the  said  case,  as  thi!&  huose  sliall  find  meet. 

Attorn.  Gen.  et  at.  v.  Holbs  it  al. — Mich.  10 
Car.  secutidi  regis.  Rot.  7&. 

An  Information  in  the   KingVbench  against 
Sir  John  Elliot. 

Memorandum,  quod  Rob.  Heath  mil.  actom- 
dom.  reais  nunc  general,  qui  pro  eodem  dom. 
rege  in  nac  parte  sequiiur  u\  propr.  persona 
sua  ven.  hie  m  cur.  dicti  dom.  regis  coram  rege 
apud  Westm.  die  Mercur.  prox.  p«ist  crastia. 
Aniiuar.  isto  eodem  term,  ec  pro  eodem  domino 
rege  protulit  hie  in  cur.  dicti  domin.  regis 
coram  ipso  rege  tunc  ibidem  quandam  infimna- 
tionem  versus  Johan.  Elliot  nuper  de  London 
mil.  Benjamin  Valentine  nuper  de  London  nr. 
xt  Denzil  Hollis  nuper  de  London  ar.  que 
sequitur  in  hec  verba  scilicet  Midd.  ss.  Memo- 
randum quod  Robertus  Heath  mil.  attorn,  dom. 
regis  nunc  general,  qui  pro  endem  dom.  rege 
in  hac  parte  sequitur  in  propria  persona  sua 
ven.  hie  in  cur.  dicti  dom.  regis  coram  ipso 
rege  apad  Westm.  die  Mercur.  prox.  post  eras- 
tin.  Animar.  isto  eodem  termino.  Et  pro  eo- 
d^m  dom.  rege  dat  cur.  hie  intelligi  it  infor- 
mari.  Quod  com  d ictus  dnm.  rex  pro  diversis 
arduis  et  urgentibus  negotiis  ipium  re^sem  et 
statum  et  defension.  regn.  Anal,  et  ecclt-site 
Anglican,  concernen.  quoddam  parltamenL 
suum  appd  civit.  suam  Westm.  pred.  teneri 
ordinaviL  Cumque  superinde  quoddam  parlia- 
mcntum  suum  debito  modo  inchoat.  et  tent, 
fuit  apud  Westm.  pred.  deciuio  septimu  die 
Martii  anno  regni  dicti  dom.  regis  3  et  ibidem 
per  divcrsas  psorogationes  oontiunat.  usque  10 
diem  Martii  anno  regni- dicti  dom.  regis  4.  quo 

Jjuidem  10  die  Martii  idem  parliament,  diasolnt. 
uit.  Cumque  antea  pred.  17  diem  Martii  aimo 
3  suprad.  scilicet  16  die  ejusdem  roensis  Mar. 
anno  3  suprad.  Johannes  Elliot  nuper  de  Lon- 
don mil.  aebito  modo  elect,  et  retorn.  fiiit  un. 
mil.  pro  com.  Cornub.  in  eodem  parliament, 
deservitur.  Cumque  ctiam  Benjamin  Valen- 
tine nuper  de  London  ar.  eodem  16  die  Martii 
anno  3  suprad.  debito  modo  elect,  et  retornat. 
fuit  un  hurgens.  pro  burgo  de  St.  Germans  in 
pred.  com.  C-ornub.  in  eodem  parliament,  de- 
servitur. Cumque  etiam  Denzil  Hollis  nuper 
de  London  ar  eodem  16.  die  Martii  anno 
3.  suprad.  debito  modo  elect,  et  retornat. 
fuit  un.  bui^gens.  pro  burgo  de  Dorchester  in 
com.  Dors,  in  eodem  parliament  deservitur. 
C unique  etiam  Johannes  Finch  mil.  eodem  16 
die  Martii  anno  3  suprad.  debito  node  elocC. 
et  retornat.  fuit  tin.  civium  pro  civitat.  Cantuar. 
in  eodem  parliament,  deservitur.  Cumque  pred. 
16  die  Martii  anno  3  suprad.  prefat.  J.  Finch 
apud  Westm.  pred.  debito  modo  electns  et 
constitut.  fuit  Prolocutor,  per  commnn.  in 
eodem  parliament.  Et  sic  Prolocutor  pio 
ix>mmun.  continuavit  usque  dissolution,  ejos* 
dom  parliament.  Quod  prefat.  J.  E.  machinaRS 
et  iotendens  omnibus  viis  et  modis  qoibns 
poterit  disoord.  iiudefoleoc«  miiiiiDiuaci«9(|i  H 
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seditiooes  cam  int.  p'red.  dom.  r^netmagQat. 
pri^iatosy  pr<}ceres  ec  jiistic.  suos  hujus  re^ui 
qium  tot  i»red.  m^nat.  prselat.  procures  et 
Justiciar,  dicti  dom.  regb  et  r«liqucto  $uhdit. 
moi  leminare  et  exckare  et  rfgjinen  et  guber- 
lucioo.  biyus  regni  Angi.  tarn  in  pred.  doiq. 
regequam  io  (x>nsiliar.  et  mioisCris  suis  cujus- 
cuxujiie  generis  totaiit,  deprivare  ec  enervure  et 
tumuli,  et  confusioo.  in  pmuibus  &tatibus  et 
partibus  bujus  regpi  Angl.  iutroducere  et  ad 
iat«auoa.  quod  veri  et  iigei  subdit.  dicti  do- 
mmi  regit  cordialem  911  urn  amorem  ab  ipso 
rege  retraberent  in  et  duran.  parliament,  pred. 
scilicet  S3  die  Febr.  anno  4  suprad.  apud 
Westm.  prad.  in  domo  coinxauD.  parliament. 
ibidem  et  sedente  eadem  domo  militib.  civib. 
ec  buigent.  adtvnc  et  ibidem  assemblat.  et  in 
eor.  presentia  et  auditu  falso  et  molitinse  et 
scditiose  hec  falsa  £cta  malitiosa  et  scandalosa 
vert>a  Anglicana  alta  voce  dixit  et  propalavit, 
vidtlicei,  *  The  King's  Privy  Council,  all  bis 
'judges  and  his  couueel  l^rned,  have  con- 
'  !f ired  together  to  trample  under  their  feet 
*  tiie  liberty  of  the  sabjects  of  this  realm,  and 
'the  privileges  of  this  house.'  (Privileg.  pred. 
doiBUB  commun.  parlias/Ient.  innuendo)  cum- 
que  pote«tas  SiUiinQOiMSDd.  parliament,  ejusdem- 
que  coDtiouaud.  adjoroaod.  proroga^td.  et  dis- 
sulvend.  dom.  re^i  spectat  et  de  jvre  pertinot 
ad  libitum  at  beaaplacitum  suum.  cumque 
dictus  dom.    rex   pro  divers,    urgent,   causis 

if>3om  a4  hoc  specialit.  moven.  secundo  die 

Alartii  aoao  4  suprad.  parliaaient.  pred.  adjor- 

nari  ordinax'it  eodem  secundo  die  Marti i  usque 

10  diem  nusdeip  mensis  Martii  adtunc  pros. 

futijr.  Et  Jictus  dom.  rex  pred.  secundo  die 

Martii  anno  4   suprad.  apud    VVcstra.   pred. 

roandavit  prefat.  Johann.  Finch  adtunc  Prolo- 

cutori  pred.  quod  ipse  eqdem  secundo  die  Martii 

militibus  ciribus  et  butgens..in  domo  commun. 

pafliameuc.  adtuoc  et  iijidem  assemblat.  bene- 

placitam  dicti  dom.  regis  si^aificaret  et  notum 

^c^ret  qaod  immediate  po&t  sigoification..  ill. 

»c  fact.  pred.  domus  CfMnmuo.  pQr  ipsos  mil. 

cires  et  bargens.  adjoroaretur  u/que  10  diem 

Martii  adtunc  prQx.  futur.  Et  superinde  prefat. 

•lohaoaes    Finch  eodem   secundo  die  Martii 

spud  Westm.  pred.  militib.  civib.  et  burgeas. 

in  dicta  domo  CO mmim.  paj4iameDt.  adtuocet 

ibideiB  asiemblat.  sedea.  eadem  domo  pobiice 

si|ovficjUrit  et  notum  fecit  pred.  beaepJacitam 

dictidooi.  re|;is  quod  pred.  dornvs  immediate 

f^t  signific^tian.  ill.  facL  usque  ad  pred.  10 

dieia  Martii  per  seipsos  adjornaretur  et  ^uod 

S^^;  iobaones  Elliot  B.  Valentine  et  Deuzil 
oliis  lempore  s^ificotion.  pred.  per  pred. 
Voloctttor.  ill  forma  pred.  (act^  presentes  f^i^r. 
^  doDio  commun.  pned.  et  adtunc  et  ibidem 
sadiveruat  eaodera  signification,  et  ill.  beae 
wellexer.  pred.  tameu  J,  E.  B.  V.  et  D.  H. 
codem  secundo  die  Martii  aooo  quarto  suprad. 
^od  Wctyt.  pred.  malitiose  agroaver.  et  inter 
fos  coaspiraver.  ad  disturband.  milites  cives  et 
p<ir^ens.  de  pjstd,  dorpo  commun.  parliament. 
^J^  eadeiQ  domo  apud  Westm.  pred.  adtunc  et 
ibidfiiQ  assemblat.  ae  illi  secundum  lieoeplaci- 
tum  dicti  4i9^.  CQg^  ^ji  utpr^fertv  sigmOcat. 
Vol.  in. 


seipsos  adjornarentur.  Etpred.  J.  £.  secundum 
agreament.  et  conspiration.  pre<I.  ad  uialitios:^ 
proposita  et  intention,  pred.  postea  scilicet 
eodcm  secundo  die  Mixrtii  auno  4  suprad.  npud 
VVe*im.  pred.  iu  eadem  dom.  commun.  parlia- 
ment, in  presentin  e>  auditu  pred.  milit.  civium 
et  burpens.  untune  et  ibidem  .'isscmblat.  alra 
voce  fafso  malitiose  et  seditio^e  dixit  et  propalavit 
hec  falsa  ficta  scandalosa  malitiosa  et  oeditiosa 
Anglicana  verba seqiien.  * Tbe miserable  condi- 

*  tion  vve  are  in,  both  in  matters  of  reli^ioo  and 
'  policy,  makes  me  look  with  a  tender  e}'e  both 

*  to  the  person  of  ilie  king  and  the  subject; 

*  you  kuQw  how  Armioianism  doth  undermine 

*  us,  and  how  popery  comes  upon  us  so  open* 
'  faced  as  it  gives  a  terror  to  the  law  ;  that 
'  particularly  concerning  the  plantation  of 
'  Jesuits  amongst  us,  ana  other  things  incident 

*  thereto,  do  manifestly  shew  it.  And  not'only 
'  these  men  who  are  actors  themselves,  I  mean 

*  the  Jesuits,  but  those  that  are  their  great  mas- 
'  ters  and  fautors,  they  have  the  po^ver  of  the 
'  law,  and  dare  check  magistrates  in  the  c:ve- 
'  cution  of  their  duties;  from  them  it  comes  that 

*  we  sufier  their  guilt,  and  the  fear  of  punishment 
'  that  may  befall  them,bring&  us  upon  those  rocks- 

*  There  are  among  tliem  some  prelates  of  the 
'  church,  the  great  bishop  of  Winches^le rand  his 
'  fellows;  it  is  apparent  what  they  have  done  to 
'  cast  an  aspersion  upon  the  honour,  piety  and 
'  goodness  of  the  king.  These  are  not  all :  but  }t 
'  is  extended  to  some  others,  who,  I  fear,  in  guilt 
'  and  conscience  of  their  own  ill  deserts,  do 
'join  ttkeir  power  with  tliat  bi!>hop,  and  the 
'  rest,  to  draw  his  majesty  into  a  jealousy  pf 
'  tlie  parliament;   amongst   them   I  shall  not 

*  fear  to  name  the  great  Lord  Treasurer,  m 
'  whos«  person  is,  I  fear,  contracted  }dl  that 
'  wiiich  we  suder.  If  wc  Icok  into  religion  and 
'  policy,  I  fmd  him  building  upon  the  ground 

*  laid  by  the  duke  of  JJucks,  his  great  master ; 
'  from  him^  I    fear,  came   those    dl  counsejs 

*  which  contracted  that  unhappy  conclusiim  of 
'  the  last  session  of  parliament.  And  whoso- 
'  ev^r  shall  go  about  to  break  parliaments,  par- 
'  liamoQts  will  break  him  !  I  fir.d  tlmt  not  only 
'  io  the  aiSeciions  of  his  licart,  but  also  in  rehir 
'  tion  to  him,  he  is  the  head  of  the  Papists. 
'  Tliey  and  tlieur  priesto  and  Jesuits  have  ail  re- 
'  lation  to  him,  and  I  doubt  not  to  fix  it  indu- 

'*  hitably  upon  hiui ;  and  so  far  from  the  great- 
'  ness  and  power  of  him  comes  tl)e  danger  of 

*  our  religion.  For  policy  in  that  ^eat  ques- 
^  tion  of  Tonnage  ai)d  PuundHgc  ;  that  interest 
^  that  is  preteuded  to  be  the  king's,  is  but  the 
'  interest  of  tiiat  person  to  undermine  the  po- 
'  licyof  this  government,  and  thereby  to  wcaKen 
'*the  kiiigdom.  It  was  the  bounsel  of  Hospi- 
'  tales,  clmncellor  to  Charles  the  Ninth,  king 
'  of  France,  that  the  way  to  weaken  this  king- 
'  dom  was  to  impeach  the  trade  of  it,  and  .so -to 
'lay  our  walls  waste  and  open.  And  I  doubt 
'  not,  but  by  tlie  disquisition  of  a  few  days 
'  to  prove  that  his  labonrs  are  10  undermine 
'  us;  That  he  invites  strangers  to  come  in  to' 

*  drive  our  trade,  or  at  least  our  merchants  to 
'  trade  in  strange  hottom^  wluch  is  as  daxigcr- 
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*  in  hi^  person,  and  mnkes  him  to  misinterpret 

*  our  proceedings  to  his  majesty.     Now  there- 

*  fore  it  w\\\  be  lit  for  true  Englishmen  to  per- 

*  form  their  duties,  and  to  shew  their  desire  of 

*  the  safety  both  of  the  kins;  and  kingdom,  and 

*  to  resolve  to  defend  the  sincerity  of  our  reh- 

*  gion,  and  to  declnre  our  resolutions  also  for 

*  the  defence  of  the  right  of  the  subject,  where- 

*  by  we  may  declare  ourselves  to  be  freemen, 

*  and  so  the  more  wealthy  and  able  to  supply 

*  his  majesty  upon  all   occasions.      And  that 

*  we  should  declare  all  that  we  have  suSered 

*  to  be  the  etTect  of  new  counsels,  to  the  ruin 
'  of  the  government  of  this  state,  and  to  make 

*  a  protestation  against  all  those  men,  whether 

*  fijreater  or  subordmate,  that  they  shall  all  he 

*  decltired  as  cnpital  enemies  to  the  king  and 
'  kingdom)  that  will  persuade  the  kiiii;  to  take 

*  Tonn«nge  and  Poundage  without  grant  of  par- 

*  liamcnt.      A:jd  that  if  any  merchants  shall 

*  willinjily  pay  tho!^e  duties  without  consent  of 
'  pajrliaiiiient,  they  shall  be  declared  as  acces- 

*  saries  to  the  rest.'  Quodque  pred.  D.  H.  se- 
cundum agreament.  et  conspiration,  inde  inter 
ipsum  et  prefat.  J.  E.  &  B.  V.  ut  prefertor  pre- 
habit.  poscea  scilicet  eodeni  secundo  die  Martii 
anno  4  saprad.  apud  Westm.  pred.  in  eadcm 
doino  commun.  parliament,  militih.  civib.  et 
burgens.  adtunc  et  ibidem  assemblat.  et  in  cor. 
presentia  et  auditu  alta  voce  faiso  malitiose  et 
seditiose  dixit  et  propalavit  hec  falsa  ficta  ma- 
litiosa  pemiciosa  et  sediiiosa  wrba  Anglican, 
sequen.  videlicet,  *  Whosoever  shall  counsel 
'  the  taking  up  of  Tonnage  and  Poundage  with- 

*  out  an  act  of  parliament,  let  him  be  account- 
^  ed  a  capital  enemy  to  the  king  and  kingdom  ; 

*  and  what  merchant  soever  shall  pay  Tonnage 
*^  and  Poundage,  without  an  act  of  parliament, 

*  let  him  be  accounted  a  betrayer  of  the  liber- 

*  lies  of  the  subject,  and  a  capital  enemy  to 

*  the  king  and*kmgdom.'  Quod(|ue  prefat.  B. 
V.  &  D.  H.  secundum  agreament.  ct  conspi- 
ration, pred.  inde  inter  eos  et  prefut  J.  E.  pre- 
habit.  ad  intention,  et  proposit.  pred.  et  acl  in- 
tention, c^uod.  prefat.  J.  E.  &  D.  H.  pred. 
falsa  mahtiosa  scandalosa  et  seditiosa  verba 
pred.  in  forma  pred.  et  ad  intention,  et  propo- 
sita  pred.  per  eos  pred.  secundo  die  Martii 
anno  4  suprad.  diet,  et  propalar.  ut  prc-fertur 
dicereht  et  propalorent  eodem  ^cundo  die 
Martii  post  signification,  pred.  pred*.  benepla- 
citi  dicti  dom.  regis  pro  adjornament.  diet, 
domus  commun.  parliament,  ut  prefertur. 
fiend,  per  prefat.  Prolocutorem  fact',  et  ante 
dictionem   et  Propalationem   aliquor.  vcrbor. 

Sred.  prefat.  J.  E.  6c  D:  H.  eodem  secundo  die 
lartu  ut  prefertur  diet,  et  propalat.  prefat. 
Johanne  Finch  Prolocutor,  pred.  adtunc.  et 
ibidem  in  quadam  cathedra  Anglice  vocat. '  the 

*  Speaker's  Chair^  in  domo  pred.  existen.  et  ex- 
tra pred.  secundum  niandat-  dicti  dom.  regis 
ei  in  hac  parte  prius  dat.  ire  conan.  in  et  super 
prefat.  Johannem  Finch  adtunc  et  ibidem  in 
pace  Dei  et  diet.  dom.  regis  existen.  vi  et 
armis  et  manu  forti  et  illicite  insult,  fecer.  et 
condem  J.  Finch  maletractaver.  et  eundem  J. 


manu  furti  et  illicite  detinuer.  Quodque  postea 
eodem  secundo  die  Martii  et  ai:te  diction,  pro- 
palation.  aliquor.  verbor.  pred.  per  pred,  J.  E. 
et  D.  II.  diet,  ct  propalat.  secundo  die  Martii 
anno  4.  suprad.  prefat.  J.  F,  Prtdocutor.  pred. 
apud  We^tm.  pred.  in  domo  pred.  extra  cathe- 
dmm  pred.  adtunc  existen.  in  et  super  preiat. 
J.  F.  adtunc  et  ibidem  in  pace  Dei  et  diet,  do- 
mini  regis  insult,  fecer.  et  prefat.  J.  Finch  ma- 
letractaver.  et  violent,  manu   forti  et  illicite 
contra   voluntat.    saam    in    cathedram'  pred. 
traxer.   truser.   et  impuler.  per   qaod   magn. 
tumult,  et  periculosa  commotio  et  confusto  in 
dom.  commun.  pred.  et  maxiroi  terror,    pred. 
militib.  civib.   et  burins,  adtunc  et    ibidem 
assemblat.  adtunc  et  ibide.n  mot.  et  escicat. 
fuer.  contra  iig^anc.  suar.  debit,  in  magn.  coo* 
tempt,   et  manifest,  cxheredationem  dicti  do- 
mini  re^is  et  derogation,  persone  regiminis  et 
prerogative  sue  regie  et  in  legum  ec  status  ha- 
jus  regni  Angl.  subversion,  et  in  magn.  scaDdal. 
et    ignominiam  consiliar.  de  privato  concilio 
dicti  dom.  regis  et   a),  magnat.    prelator.   eC 
procer.  hujus  regni  Angl.  et  justiciar,  et  justic. 
dicti  dom.  regis  ac  in  disturbation  et  terrorcm 
communitat.  in  parliomenr.  pred.  tic  ut  pre- 
mittitur  assemblat.  necnon  ad  peasimum  et  per- 
niuiosissimum  exemplum  omn.  al.  in  hujasinodi 
casu  delinquen.  et  contra  pacem  <^usdem  dom. 
regis  coron.  et-  dignitat.  suas  necnon    contra 
formam  statut.  &c.    Unde  idem  attorn.  Ike. 
per  quod  precept,  fuit   vie.  quod  non  omitt. 
&c.  Quin  venire  fac.  «os  ad  respond.  &c. 

The  Defendants  plead  severally  for  themselve9, 
that  they  were  Parliament-men,  and  that 
the  offence  was  committed  in.  parliament, 
and  ought  there  to  be  heard  and  determin- 
ed, and  not  in  the  King*s-Bench. 

Et  modo  scilicet  die  Martis  prox.  post  octab. 
Sancti  Martini  isto  eodem  termino  coram  dom. 
rciie  apud  West.  ven.  pred.  J.  E.  mil.  B.  V. 
&  D.  H.  in  propr.  person,  snis  et  pred.  J.  £. 
habit,  audit,  information,  pred.  idem  J.  quoad 
supi^osit.  transgr.  offens.  et  contempt,  pred.  in 
infbnpntione    pred.   mentionat.  in   dicend.  et 
propaland.  pred.  Anglicana  verba  in  informa- 
tione  pred.  superius  recitat.    Ac  eidem  J.  per 
inforroationem  pred.  in  forma   pred.  imposiu 
die.    quod  ipse  non   intend,  quod   dom.    rex 
nunc  de  aut  pro  supppsit.  transgr.  olfens.  et 
contempt,  ill.  eidem' J.  sic  imp-)sir.  in  cur.  dicti 
dom.  regis  nunc  hie  responderi  vclit  aut  debeat 
quia  die.  quod  pred.  &upposit.4>ftens.  transgr. 
et  contempt,  in  dicend.  et   propaland.  pred. 
Anglicana  verba  in  informatione  pred.  men- 
tionat. et  eidem  J.  in  forma  pred.  imposit  in 
parliament,  et  non  in   cur.  dom.  re^is  nunc 
nic  audiri  et  terminari  debent,  &c.   Et  ulterius 
idem  Johannes  die.  quod  ipse   pred.  16  die 
Martii  anno  3  suprad.  in  informatione  pred. 
mentionat.  debito  modo  elect,  et  retorn.  fuit 
un.  mil.  pro  pred.  comr  Cornub.  in  parliament, 
pred.  deservitur.  proot  io  informatione  pred. 
superius  mentionat.  Quodque  idem.  J.  tempore 
supposit.  offiras.  transgr*  et.coatempt.  pred.  ia 
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dictnd.  et  propaland.  Anglicana  verba  pred.  i  aadiri  et  terminari  debent.     Et  idem  B.  uhe- 
tideni  J.  ia  forma  pred.  impoait.  ac  dunin.  toio  .  rius  dicit  quod  ipse  pied.  10  die  Martii  anno 


tempore  parliament  pred.  apud  Westm.  pred. 
fait  et  reman»it  un.  mil.  pro  com.  Cornul). 
pred.  pro  eodein  parlmmeai.  Et  lioc  parat.  eat 
uTiticare  ande  ex  quo  in  intbrmatione  pred. 
eudenter  &pparet  et  plene  liquet  quod  supposii. 
mens,  traiisgr.  et  contempt,  pred.  in  diceiid.  c  t 
propaland.  Anglicana  \erbii  pred.  cidem  J. 
in  turmapreU.impo»ir.  et  per  infbrinntiun.  pred. 
Mlppo^it.  commiss.  fore  cornmiss.  fuit  in  pred. 
dumj  coinniHn.  parliament,  pred.  in  parlia- 
ment, pred.  idcno  J.  pet.  judic.  si  pred.  dom. 
rex  none  hie  de  otfcns.  transgr.  et  contempt. 
j^red.  quoad  Anglicana  Verba  pred.  per  ipsum 
J.  1(1  pariiament.  pred.  in  forma  pred.  dici  et 
}.ropalan  »upp6sit.  in  cur.  dicti  dom.  rej»is  nunc 
hic  re^ponderi  veiit  aut  dcbeat.  Et  quoad  tut. 
re^id.  supposit.  olfens.  tran&gr.  et  contempt,  in 
in/brmatione  pred.  meotionftt.  eidem  J.  in  for- 
ma pred.  impo!»it.  eidem  J.  die.  quod  ipse  non 
intendit  quod  dicius  dom.  rex  nunc  de  aut  pro 
pred.  resid.  otfen^.  transgr.  et  contempt,  pred. 
ni  eadem  infonuatione  mentionat.  eidem  J.  su- 
perius  in  forma  pred.  impoait.  iu  cur.  dicti  dom. 
regis  nunc  liic  responderi  velit  aut  debeat  quia 
die.  quod  resid.  pred.  &upposit.  offens.  transgr. 
^  contempt,  in  infonuatione  pred.  tuperius 
fcpcc.  eidem  Johanni  per  information,  pred.  in 
funna  pred.  iin posit,  in  parliament,  et  non  in 
cur.  dom.  regis  nunc  hic  audiri  et  terminari  de- 
bent  Et  idem  J.  ulterius  die.  quod  ipse  pred. 
16  die  Manii  anno  3  suprad.  in  informatione 
pred.  mentionat.  debito  modo  elect,  et  retomat. 
fuit  un.  mil.  pro  pred.  com.  Cornob.  in  pred. 
pirliam«nt.  deservitur,  prout  per  information, 
pred.  superius  mentionat.  Quodque  idem  J. 
tempore  resid.  itupposit.  offens.  transgr.  et  con- 
tempt, pred.  ei  in  forma  pred.  imposit.  Ac 
diiran.  tuto  tempore  parliament,  pred.  apud 
Westm.  pred.  fuit  et  remansitan.mil.  pro  pred. 
cum.  Cornub.  in  parliament,  pred.  Et  hoc 
purai.  est  verificare.  Unde  et  ex  quo  in  infor- 
matioae  pred.  evident,  apparet  et  plene  liquet 
quod  pred.  resid.  pred.  supposit.  transgr.  offens. 
t't  coiuempt.  pred.  in  informatione  pred.  men- 
ii'mat.  eidem  J.  in  forma  pred.  imposit.  per  ean- 
<i?in  information,  supposit.  fore  commiss.  fuit 
coininias.  in  pred.  domo  commun.  parliament. 
pred.  in  parliament,  pred.  idem  J.  pet.  judic.  si 
dictus  dom.  rex  nunc  de  resid.  pred.  supposit. 
offeus.  tniuigr.  et  contempt,  in  informatione 
pr»d.  mentionat.  eidem  J.  in  forma  pred.  i»n- 
ycsit.  in  parliament,  pred.  in  forma  pred.  6eri 
supposit.  m  cur.  dom.  regis  nunc  hic  respouderi 
veiit  aut  dclieat,  &c. 

.  ^  pred.  Benjamin.  Valentine  habit,  audit, 
inbinaation.  preid.  idem  fi.  die.  quod  ipse  nonin- 
tendit  quod  dictus  dom.  rex  nunc  de  aut  pro  sup- 
P^N'.  oSca<.  et  contempt,  pred.  in  infonnati.>ne 
pred.  menijimat.  eidem  B.  per  eandem  informa- 
t'on.  impout.  iu  cur.  dicti  dom.  regis  nunc  lucre- 
Jp'Jnden  velit  aut  debeat.  Quia  die.  quod  pred. 
•"J'posii.  offens.  trausgr.  et  contempt,  in  inform- 


3  suprad.  in  intbrimitione  pied,  mentionat. 
debito  modo  elect,  et  retorn.  fuit  un.  burj;en«. 
pro  predicto  burgo  de  St.  Germans  in  pred. 
com.  Cornub.  in  pred.  parliament,  descrvitur, 
prout  per  information,  pred.  supcriiss  men- 
tionat. Quodq;  idem  B.  tempore  supposit.  of- 
fens. transgr.  et  contempt,  pred.  ei  in  formu  prt  d, 
imposit.     Ac  duran.  loto  tempore  parliament. 

t»red.  apud  Weitm.  pred.  fuit  et  remauiit.  un. 
turgens.  pro  pred.  burgo.  de  St.  Germans  in 
codem  parliament.  Et  hoc  parat.  e^t  verifi- 
care.  Unde  et  ex  quo  in  informatione  pred. 
evident,  apparet  et  bene  liquet  quod  supposit! 
oiTens.  transgr.  et  contempt,  pied,  in  informa- 
tione pred.  mentionat.  eidem  B.  in  forma  pred. 
imposit.  per  information,  prtd.  supposit.  fore 
commiss  fuit  commiss.  in  pred.  domo  commun. 
partiamenti  pred.  Idem  B.  pet.  judic.  si  dictus 
dominus  rex  nuuc  de  offens.'  traubgr.  et  con- 
tempt, pred.  sic  sibi  imposit  per  ipi^um  B.  iu 
parliament,  predict,  fieri  supjJosit.  in  cur.  dicti 
dom.  regis  nuuc  hic  responderi  velit  aut  de- 
beat,  &c. . 

Et  pred.  Deuyil  Hollis  habit,  audit,  mfoiiua- 
tion.  idem  D.  quoad  supposit.  transgr.  offens. 
et  contempt,  pred.  in  inibrmatione  pred.  men- 
tionat. in  dicend.  et  propaland.  pred.  Anglicana 
verba  in  informatione  pred.  superius  recitat. 
Ac  eidem  D.  per  information,  pred.  in  foi  lua 
pred.  imposit  die.  quod  ipse  non  intendit  quod 
dominus  rex  nunc  de  aut  pro  supposit.  transgr. 
offens.  et  contempt,  ill.  eidem.  D.  sic  imposit. 
in  cur.  dicti  domiui  regis  nunc  hic  responderi 
velit  aut  debeat.  Quia  die.  quod  pred.  sup- 
posit. offens.  trans,  et  coutempt.  in  dicend.  et 
propaland.  pred.  Anglicana  verbai  in  informa- 
tione pred.  mentionat.  eidem  D.  in  fprma  pred. 
imposit.  in  parliament,  et  non  in  cur.  dom. 
regis  nunc  hic  audiri  'et  terminari  debeant,  &c. 
Et  ulterius  idem  D.  die.  quod  ipse  pred.  16  die 
Martii  anno  3  suprad.jn  iutbnnatione  pred. 
mentionat.  debito  modo  elect,  et  retornat.  fuit 
un.  burgens.  pro  pred.  burgo  de  Dorchester  in 
pred.  (X)m.  Dors,  in  parliament,  pred.  deservitur, 
prout  in  informatione  pred.  superiu;)  meutionat. 
Quodque  idem  D.  tempore  supposit.  offens. 
transgr.  et  contempt,  pred.  in  dicend.  et  pro- 
paland. Anglicana  verba  pred.  eidem  D.  in 
forma  pred.  imposit.  uc  duran.  toto  tempore 
parhament.  pred.  apud  Westm.  pred.  fuit  et 
remansit.  un.  burgens.  pro  pred.  burgo  de  Dor- 
chester in  eodem  parliament.  Et  Tiec  parat.' 
est  verificare.  Unde  et  ex  quo  in  in!'ormauone 
preil.  evident,  apparet  et  plene  liquet  quod  sup- 
posit. offens.  transgr.  et  contempt,  pred.  in  di- 
cend. et  propaland.  Anglicana  verba  pred. 
etdem  D.  in  forma  pred.  imposit.  per  informa- 
tionem  |/red.  supposit.  fore  commiss.  fuit  com- 
miss. in  (tomo  pred.  commun.  parliament,  pred. 
parliament,  pred.  idem  D.  pet.  judic.  si  dictus 
dom.  rex  nunc  de  offens.  tran?gr.  et  contempt, 
pred.  qu')ad  Anglicana  verba  pred.  per  ipsum 


atioiie  pred.  mentionat.  eidem  B.  per  eandem  :  D.  hi  parliament  pred.  in  forma  pred.  dici  et 


ii>lunoationem  in  forma  pred.  imposit.  in  par- 
^>>iQent.  et  nou  in  cur.  domiui  regis  nunc  hic 


propaluri  supposit.  i:i  cur.  dom.  regis  nunc  hic 
responderi  velit  aut  debeat.    Et, quoad  tot. 
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fesid.  snpposit.  offens.  transgr.  et  contempt,  in  I  miss.  Ac.    Et  simile  quo  Ml  plftoitem  Denail 

n)for!n:ah)ne  pred.  mentionat.  eidem  D.  supe-    Uollis. 


fius  in  forma  pred.  imponit.  idem  D.  dicit  quod 
ip^e  non  intendit  quod  dicius  doin.  rex  nuncde 
aut  pro  pred.  resid.  olFens.  transgr.  ct  contempt, 
preii.  in  eadem  infbrmatron^  mentionat.  eidem 
1).  superius  in  rorma  predict.  iiiipf>sit.  in  cur. 
iJicti  dom.  regis  nunc  fire  rCTponderi  velit  aut 
debeat.  Quia  die.  quod  pred.  resid.  support, 
oifens.  transgr.  et*  contempt,  in  informatione 
pred.  superius  specificat.  eidem  D.  per  inForma- 
tign.  pred.  in  forma  pred.  imponit.  in  parlia- 
inent.  et  mm  in  cur.  dom.  regis  nunc  hie  andiri 
et  terminari  debent.  Et  idem  D.  idterius  die. 
quod  ipse  pred.  16  die  Martii  anno  S  suprad. 
in  infonnntione  pred,  mentioyat.  debito  motto 
elect,  (t  retomat.  fuit  un.  burgens.  pro  pred. 
burgo  de  Dorchester  in  pred.  com.  Dors,  in 
pnd.  parliament,  deservitur,  proiit  per  inform- 
ntiori.  pred.  superius  ment'ionatur.  Quodque 
idem  D.  tempore  resid.  supposit.  olTens.  tnin?|:r. 
^t  contempt,  pred.  ci  in  forma  pred.  imposit. 
He  duran.  toto  tempore  parliament,  pred.  apud 
Westm.  pred.  fait  et  remansit  un.  burgens.  pro 
pred.  burgo  de  Dorchester  in  pred.  com.  Dors, 
in  parliaojent.  pred.  Et  hoc  parat.  est  verifi- 
care.  tJiide  et  ex  quo  in  informatione  pred. 
evident,  apparet  et  pletie  liquet  quod  pred.  re- 
iid.  «upposit.  offeni.  transgr.  et  contempt,  pred. 
in  informationc  pred.  mentionat.  eidem  D.  in 
forma  pred.  imposit.  per  enndem  informationem 
su[>pon.  fore  commits,  in  pred.  domo  comttiun. 
parliartient.  pred.  in  parliament,  pred.  idem  D. 
pet.  judic.  si  dictos  dohi.rex  nunc  de  resid.  pre- 
dict, supposit.  ofTens.  transgr.  et  contempt,  in 
infonnatione  pred.  mentionat.  eidem  D.  in 
forma  pred.  imposit.  in  parliament,  pred.  in 
forma  pred.  fieri  supposi>.  in  cur.  dom.  regis  hie 
tesponderi  velit  aut  debeat,  &c. 


The  Attorney-Genei^l   demurs  (o  the  Pleas 

seveniHv. 

tet  prefat.  Robertus  Heath  mil.  qui  seqaitm-, 
&c.  quoad  pred.  pYacitum  pred.  J.  Elliot  pro 
eodem  dom.  rege  die.  qttod  plHcitura  ill.  pref^. 
3,  in  forma  pred.  superius  placitat.  materiaque 
in  plaeito  pred.  content,  minus  stnficren.  in 
lege  exis^unt  ad  precludend.  cur.  hrc  nr  jurisdic- 
tion. 6ua  audierid.  et  terminand.  cfffens.  tran«gr. 
et  cAniempt.  in  informatione  pred.  mentionat. 
eidem  J.  per  eandem  informDtionem  in  ibrma 
pred.  impo^it.  Unde  pro  defect  a  sufficien.  re- 
'spon.  in  hac  parte  pet.  judic.  Et  qnod  prefat. 
J.  diclo  dom.  regi  m  cur.  hie  respondeat  de ^t 
in  premiss.  Sic.  ^ 

Et  prefat.  R.  II.  mil.  qui  sequitur,  Ike.  quOAd 
pred.  placitum  prefat.  B.  V.  pro  eodem  domino 
rege  die.  quod  plucitum  ill.  prefat.  D.  in  frnrna 
pred.  superius  placitat.  materiaque  in  eodem 
content,  minus  suificien.  in  lege  exis/t.  ad  |n'e- 
cludeod.  cur.  hie  a  jurisdiction,  sua  audiend. 
et  terminand.  offens.  transgr.  et  contempt, 
pred.  in  infonnatione  pred.  mentionat.  eidem 
J^.  per  eandetn  information,  in  forma  pred.  im- 
posit. Unde  pTo  defectu  safficien.  respons.  in 
tiac  parte  pet.  judic.  et  qood  prefat.  B.  dicto 
dom.  fegi  in  cur.  hie  Tespaiideat  de  et  in  pre* 


The  Defendants  severally  join  in  Demurrer. 

Et  pred.  J.  Elliot  mil.  ut  prius  die.  ^nod  pla- 
citum  pred.  per  ipnma  J.  superius  in  forma 
pred.  placitat.  materia<jue  in  placiio  pr«d.  con- 
tent, bon.  et  sufficien.  m  lege  exiitunt  ad  pre* 
dudend.  cur.  hie  a  jurisdiction,  sua  audiend. 
et  terminand.  offens.  transgr.  tc  cooCvmpt. 
pred.  in  informatione  pred.  meniionat.  eidem 
Johanni  per  eandem  mfbrmatioiieiii  in  forma 
pred.  imposit.  Quud  quidem  placitum  aia- 
teriamque  in  eodem  placito  content,  idem  J. 
. .  £.  mil.  parat.  est  ^'eriiicare.  Unde  ex  quo 
idem  attorn,  dicti  dom.  regis  pro  eodem  dom. 
rege  ad  placitum  ill.  non  i<e:>poud.  uec*iU.  ali-> 
qua  I  it.  dedic.  sed  verification,  ill.  ttdinittere 
omnino  recusat  pet.  judic.  et  qood  ipse  idem 
J.  de  uifens.  transgr.  et  contempt,  pred.  in  in- 
formatione pred.  mentionat.  eidem  J.  ptsr  ean- 
dem informationem  in  forma  pred.  imposit.  per 
cur.  hie  dimittatur,  &c.  Et  sic  de  verbo  in 
vei'bum  pro  Valentine  et  Hoilis  separatiin. 

Tlie  Attorney-General  prays  that  the  Dcfend- 
Butb  may  answer. 

£t  quia  cur.  dom.  regis  hie  de  jiidic«  sho 
inde  reddend.  nondum  advisatur  dies  iode  dat. 
est  tarn  prefat.  Roberto  Heath  mil.  q«i  se-- 
quitur,  &€.  qnam  pred.  J.  £.  B.  V.  &  D.  If. 
in  statu  quo  nunc,  &c.  asqlie  octab.  SMioti 
Hillar.  coram  dom.  rege  n4>icunque,  &c.  deja- 
dicio  suo  itide  audiend.  eo  ^uod  cur.  nondMy 
ficc.  Ad  quas  qnidem  octab.  Saucti  Hittar. 
coram  dom.  rege  Apud  Wesim.  vca.  tarn  pre- 
fat. R.  H.  qui  sequitur,  &c.  qu«m  ^ed.  J.  £. 
B.  V.  &  D.  H.  in  propr.  person,  sum.  £t  pre- 
fat. R  II.  qui  »equitur,  o:c.  pro  eodem  dom. 
rege  pel.  judic 

Judgment  that  the  P1ea3  to  the  JtAMicdon  of 
the  KingVBench  are  insafficient. 

Et  quod  pred.  J.  E.  B.  V.  D.  H.  dicto  dom. 
rcgi  in  cur.  hie  respondeant  et  eor.  quilibet  re- 
spondeat de  et  in  premi&s.  &c.  Super  quo  vrsis 
lectis  et  audit,  omnibus  et  singulis  premiss,  pro 
eo  quod  videtur  cur.  hie  quod  separal.  pTacita 
pred.  per  prefat.  J.  E.  B.  V.  &  D.  H.  in  forma 
pred.  superius  placitat.  materiaque  in  separal. 
placitis  pred.  content,  minus  sufficien.  in  l^e 
existunt  ad  precludend. 

The  Defendants  x>rdered  to  a«9«rer  t)v«r. 

Cur.  hie  a  jurfsdiciione  Sqa  and  rend,  ^t  ttr- 
minand.  offens.  transgr.  <et  contempt,  pred.  in 
informatione  pred.  menti<yiHit.  eisdem  J.  E.  B. 
V.  &  O.  H.  per  eandem  inforinati<>n.  in  (brma 
pred.  iniposit.  dtcrum  est  eisdem  J.  E.  B.  V.  ^ 
D.  H.  qtrod  ipsi  iidera  J.  £.  B.  V.  Se  B.  ii. 
dirto  dom.  regi  in  cur.  htc  tespondeant  &  eOr. 
quilibet  respondeat  de  et  in  preratas.  in  infbr- 
matione  pr^.  Huperins  content.  6it,  Et  "super 
hoc  dies  dat.  est  f>er'car.  eisdera  I.  E.  B.  V.  ^ 
D.  H.  rorem  dom.  npge  ubrcimqve,  &c.  tnifUe 
diem  Veneris  prox.  post  octab.  Pur.  beate  IHstie 
Virgin,  ad  information,  predict,  intctioqoend. 
et  tone  od  respond.  perictiUs  suis. 


JiidgineBt  against  thma  for  wont  of  Picas  in 

Chief. 

Ad  quein  diem  coram  dom.  rege  apud  Westm. 
ven.  ram  prefac.  R.  H.  qui  sequirnr,  &c.  quhm 
prefat.  J.  E.  B.  V.  &  D.  H.  in  propr.  personis 
^rjis.  Et  prefar.  J.  E.  B.  V.  &  D.  H.  licet  ipsi 
septus  premonit.  et  solempnit.  exact,  ad  re- 
spood.  nihil  dicunt  in  barr.  mve  exoneration,  in- 
tuiTuation.  pred.  per  quod  idem  domiuus  rex 
reinanet  versus  eos  indefense.  Ideo  cons,  est 
quod  pred.  J.  E.  B.  V.  &  D.  H.  cnpiantur  ad 
^utisfacieod.  dom.  regi  de  finib.  suis  occasione 
iraiisgr,  et  contempt,  pred.  Ac  quod  habeant 
rn prison ament.  corpor.  suor.  ad  voluntat.  ipsius 
•lt>ni.  regis,  eL  quod  aiitequam  delit>creutur  qui- 
iibet  eor.  inveniat.  suffic.  secur.  de  se  bene 
Cf-rend.  erga  dictum  dominum  regeni  et  cunc- 
tjtu  populum  suum.  Et  quod  pred.  J.  K.  com- 
iruttatur  locumtenen.  Turris  domini  regis  Lon- 
don, salvo  custodiend.  quousque,  &c.  Quod, 
que  pred.  B.  V.  &  B.  H.  commitiantur  Mar. 
Diaresc.  domini  regis  coram  ipso  rege  salvo  cus- 
todiend. quou&que,  &c. 

Kt  finis  ejusdem  J.  £.  afferatur  per  cur.  oc- 
casione predict,  ad  2,000/. 

Et  finis  ejusdem  B.  V.  afferatur  per  cur.  oc- 
ciibione  pred.  ad  500/. 

£t  finb  ejusdem  D.  H.  afferatur  per  cur.  ad. 
lOOO  mercas. 

Afterwards  the  AtlomeT-General  comes  into 
Cottit,  and  acknowledges  that  Uollis  has 
paid  his  Fine. 

I\»tea  scibcet  die  Lune  prox.  post  octab. 
Pur.  beare  Marie  Virgin,  anno  regni  dom.  Ca- 
r<^i  nunc  regis  Ang4.  &c.  13.  coram  dem.  rege 
apttd  West,  ren.  Joliannes  Banks  mil.  attorn. 
dom«  regis  nunc  general,  qai  pro  eodem  dom. 
rege  modo  in  hac  parte  sequitur  et  pro  eodem 
dom.  rege  die.  et  cognc/rit  quod  pred.  D.  U. 
aolrit  ct  satisfecit  pred.  1,000  mercas  recept.  ad 
Scaccarii  dicti  dom.  regis  ad  asom  dicti  dom. 
regis  ill  piea.fiatisfBction.  pred.  ^rs  super  ip- 
sam  D.  pro  offens.  pred.  iu  informatione  pred. 
snperitts  nominat.  per  c«r.  hie  in  ipeum  impo- 
sit.  prOQt  per  constat,  sub  matiu  Edwardi  War- 
dour  ntil.  derici  peliioni  recept.  Scaccarii  dicti 
dom.  rc%is  hie  in  cur.  ostens.  pleiie  li«|uer.  £t 
pro  eodem  dom.  rege  idoa  aOtoro.  dicti  dtfoi. 
regis  general,  oogaovit  dictvm  dom.  regem  inde 
fore  saiisfactom.  Ideo  idem  D.  U.  de  eisdem 
1,000  mereiseat  inde  qnivt. 

At  iMiotber  Claie  after,  the  Attorney  brings  into 
Court  tlie  kill's  Letters  Patents  under  his 
privy -seal,  whereby  t)»e4(ingreiiurts  to  Va- 
lentine his  Fine,  and  all  the  rest  of  the  Judg- 
ment ;  and  prays  the  same  may  be  enrolled 
aad  allowed. 

FmtM  scilicet  die  Meroor.  prox.  post  quin- 
den.  INiidie  Mino  vcgni  dicti  data,  regis  nvnc 
Angf.^Sfcc.  f6  oomn  dam.  loge  aptid  Westm. 
veo.  Johannca  B«0kis  nil.  attcprn.  dcnn.  vegis 
nunc  geaeral.  in  iprvpr.  persona  saa.  £t  pro* 
tulle  in  car.  dieti  doa.  vegis  ccMrem  dom.  rege 
tone  ibidem  ii«od<fcun  bNweipBUisdom.  iv^ia 
de  pTMt.  aigillo«MH  «t  al.diwct,  <t  p^tiituU 
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lud  irrotulari  et  allocari,  cujus  quidem  hrevis 
tenor  sequitur  iu  h&c  verba  :  *  Charles,  by  the 
grace  of  God,    king  of  England,  Scotland, 
Trance,  and  Ireland,  Defender  of  tlie  Faith, 
&c.    To  the  lord  tngli- treasurer  of  England, 
chancellor,   under- treasurer,    and    barons  of 
our  Exchequer,  and  all  other  oibcers  and  mi- 
nisters of  the  same  court  for  the  time  being, 
and  to  the  chief-justice,  and  the  rest  of  our 
justices  of  our  court  of  KingVBench,  and  to 
our  attorney-general,  and  all  other  oihcers 
and  ministers  of  tlie  same  court  for  the  time 
being,  greeting.      Whereas  in    Michaelmas 
term,  in  the  tenth  year  of  our  reign,  apon  an  . 
Informatitm  in  our  name  exhibited   in   cur 
court  of  KingVBeiich,  against  Benjamin  Va- 
lemiae,  esq. ;  and  others,  for  divers  offences, 
trespasses,  and  contempts  therein  mentioned, 
the  said  Benjamin  Valentine,  by  Judgment  of 
the  same  court,  was  fined  to  us  in  tlie  sunt  of 
500/.  and  to  be  committed  to  our  prison  of 
oor  Marshalsea    during  our  pleasure;    and 
that  he  shall  dnd  suUicietit  seLurity  for  his 
good  behaviour  to  us  aivd  our  people,  as  by 
the  said  Information  and  Judgment  there- 
upon remaining  upon  record  in  our  said  court 
of  King's- Beacli,  more  at  large  may  appear. 
And  whereas  the  said  B.  V.  hath  been  re- 
strained of  his  liberty  since  the  last  parlia- 
ment for  Dot  satisfying;  the  said  fine  so  impos- 
ed on  him,  as  aforesaid.    Now  know  ye,  Tiiat 
we  of  our  special  grace  have  remised,  releas- 
ed, and  qait-claimed,  and  by  these  presents, 
for  us,  our  heirs  and  successors,  do  remise^  re- 
lease,  and  quit-claim  unto  the  said  B.  V.  the 
said  fine  or  sum  of  500/.  by  the  Jodgmem-of 
our  said  cotxrt  on  him  the  said  B.  V.  imposed 
as  aforesaid.     And  all  commitment,  imprison- 
ment, and  other  matters  whatsoever  adjudged 
or  inflicted  upori  him  by  our  said  court,  for  or 
by  reason  of  the  trespasses,  offences  or  con- 
tempts afbmaid.    Wherefore  we  do  by  these 
po^ents  will  and  require,  as  well  the  lord- 
treaaarer,    chaaceUor,  under4reasurer,    and 
barons  of  oar  Exchequer,  as  the  justices  of 
our  court  of  KmgVBench,  and  the  o&ocrs 
and  ministers  of  t'he  said  several  courts  le- 
apecttvely,  to  whom  it  shall  or  may  appertain, 
that  they,  4md  every  of  them  respectively,  at 
all  doies  hereafter  do  fbrbeaj*,  ana  utterly  aar- 
oease  to  make  or  grant  forth  any  exteBts, 
aeiiorea,  eaccotini»,  or  other  process  what- 
soerer,  a^inst  the  aaid  B.  V.  his  heirs,  eaie- 
cators  or  adminifltrators,  or  his  or  their  lands, 
tcoemmts,  heneditaaMMs,  goods  or  ohattels, 
far  or  conoorniiig  the  levying  of  ihe  aaid  £sne 
or  aum  of  500/.  or  any  part  thereof.    And 
that  they  take  order  as  wdl  for  his  fail  and 
clear  discfaai^  thereof,  aa  of  and  from  hit 
coouDitment  and  imprisoouept  «8  afaremid. 
And  these  preaeats,  or  the  enroknent  there- 
at dmM  be  anso  them,  and  every  of  tl>em  to 
mhtam  it  shall  or  aMiy  appertain,  a  «affictent 
warrant  and  dischaige  m  that  behalf.    And 
lastly,  w^  will,  and  1^  these  presents  atitbo- 
lifle  and  require  our  atloraey-general  for  4he 
timeheiog, iot  u%  aad  in  oar  hthalf,  4o  «c- 


knowledge  satisfaction  upon  reiord  of  and  for 
die  said  fine  of  500/.  on  the  said  B.  V.  by 
Judgment  of  our  said  court  so  imposed  as 
aforesaid.  Whereby  he  may  be  fully  and  ab- 
solutely   acquitted   and    discharged    tiiereof 


agamst 


us,  our  heirs  and  successors ;    and 
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hoc  breve  ut  inspect  record.  *et  prooeM.  predi 
ulterius  inde  assensu  dominor.  spiritual,  et 
temporal,  in  eodcm  parliament,  existen.  pro 
error,  ili  corrigend.  quod  de  jure  et  secundum 
legem  etcons.  rcgni  nostriAngl.  fuerit  faciend. 
T.  nieipso  apud  Westm.  1*^  die  Febr.  anno 
regni  nostri  20.  NoHbdry. 

The  Lord  Chief  Justice'delivers  the  Record, 

Virtute  cujus  quidem  breviit  dictus  capital. 
justic.  record,  pred.  dom.  regi  in  present,  par- 
liament propr.  miinibusprotulit  secundum  exi- 
geuc.  ejusdem  brevis  et  postea  scilt  8  die  Mar- 
tii  anno  regni  dom.  regis  nunc  Caroli  secundi 
20  coram  ipso  rcge  in  presenti  parliament  ven. 
pred'  D.  II.  modo  dom.  Iluliis  baro  de  Ifeild 
per  Samuel.  Astry  att4)rn.  suum  et  dicit  quod  in 
record,  et  process,  pred.  ac  etiimi  in  rcdditione 
judicii  pred.  manifest,  est  errat.  videlicet  in  haec 
verba  in  infbrmatione  pred.  metitinn.it.  fore 
dicti  et  protvalat.  in  di*mo  cummun.  parliament, 
per  pred.  D.  H.  modo  dominum  Hollis  tunc  ei- 
isten.  burgens.  pro  burgo  de  Dorchester  in  tunc 
presen.  parliament,  de^ervien'  audiri  et  tenni- 
nari  in  domocommun.  parliament,  dcbeant  per 
legem  terreetnon  in  cur.  domini  regis  et  in 
hue  quod  per  information,  in  dicto  record,  men- 
tionat.  idem  D.  II.  modo  dominus  Hollis  one- 
ratur  cum  dictione  et  propalatione  quorundam 
verbor.  in  donio  commuu.  parliament,  ac  etiam 
cum  transgrs.  et  insult,  fact,  vi  et  armis  super 
Johannem  Finch  Prolocutor,  ejusdem  tunc  do- 
mus  commun.  parliament.  Ad  que  idem  D.  II. 
modo  dominus  II.  quo  separal.  piacita  placita- 
hat  tamen  unicum  tantum  judic.  reddit.  est  dc 
utroque  per  cur.  et  unicus  linis  ubi  duo  judicia 
reddi  et  duo  lines  imponi  debuisseot  quia  si 
forte  iransgr.  et  insult,  audiri  et  terminari  forte 
possit  aut  debeat  in  cur.  dom.  regis  coram  ipso 
rege  tamen  dictio  et  propalatio  verbor.  quorum- 
cuoque  in  domo  commun.  parliament,  per  bur- 
dens, iu  eodem  purliament.  dcservien.  alibi  quam 
m  parliament,  audiri  seu  terminari  uun  debeat, 
&c. 

Et  Galfridus  Palmer  roil,  et  bar.  attoru.  do- 
mini regis  nunc  };eneral.  qui  per' eodem  dom. 
rege  in  hac  parte  sequitur  presen.  ju  prupr.  per- 
sona sua  pro  eodem  dom.  rcge  dicti  quod  nee 
in  record,  et  process,  pred.  nee  in  redditione 
judicii  pred.  in  ullo  eit  errat.  et  pet.  &c. 

A  Message  was  sent  to  the  House  of  Com- 
mons by  fcir  William  Child  and  sir  Justinian 
Le«>in,  to  acquaint  them,  that  the  Lords  do 
agree  to  those  Votes  which  were  delivered  at  the 
CoDterence  yesterday. 

Die  Mercurii^  15  April,  1668. 

"  Whereas  counsel  have  been  tliis  daj  heard 
at  the  bar,  as  well  to  argue  the  Errors  assigned 
by  the  lord  Hollis,  tiaron  of  Ifeild,  upon  a  Writ 
of  Error  depending  in  this  house,  brought  against 
a  Judgment  given  in  the  court  of  Kin^s-Bench 
iu  5  Car.  1,  against  the  said  lord  Uollis,  by  the 
name  of  Denzd  Hollis,  esq.  and  others;  as  also 
to  maintain  and  defend  the  said  Judgment  on 
his  majesty's  behalf:   Upon  due  consideniUQn 


'  these  presents,  or  the  enrolment  thereof,  shall 

*  be  unto  our  sai<i   attorney-general  for  the 
'  time  being,  a  good  and  sufficient  warrant  in 

*  that  behalf.     Given  under  our  privy-seal  at 

*  our  palace  of  Westminbter,  the  7th  day  of 

*  March,  in  the  fifteenth  year  of  our  reign.' 

Judgment  of  the  Court  at  the  Attorney's  prayer, 
that  Valentine  be  discharged. 

Kt  super  hoc  idem  J.  B.  miles  attorn,  dicti 
dom.  regis  general,  pro  eodem  dom.  rege  vir- 
tute brevis  de  privat.  sigillo  predict,  dicit  et 
cognovit  ipsum  dominum  regem  fore  plenar. 
satisfact.  de  pred.  fin.  500/.  super  ipsum  B.  V. 
pro  offens.  predict  in  informatione  predict 
mentionat.  per  cur.  hie  ut  prefertur  imposit.  et 
pet.  quod  pred.  B.  V.  virtute  brevis  pred.  de 
imprisonaoicnt.  suo  ads.  ipsius  dom.  regis  et  de 
judic.  pred.  exoneretur  et  dimittatur  super  quo 
vis.  et  per  cur.  hie  intellect,  omnibus  et  singu- 
li!(  premiss,  cons,  est  per  cur.  quod  pred.  B.  V. 
pro  offens.  pred.  in  informatione  pred.  supcrius 
mentionat.  per  cur.  hie  ut  prefertur  imposit.  sit 
jnde  quiet,  et  eat  inde  sine  die,  et  quod  ipse 
idem  B.  V.  de  imprison  amen  t  suo  ad  sect, 
dom.  regis  et  de  judic.  pred.  versus  ipsum  B. 
in  forma  pred.  reddit  exoneretur  et  dimittatur, 
&c. 

D.  Ilollis,  now  Lord  Hollis,  brings  a  Writ  of 
Error  upon  the  said  Judgment,  returnable 
in  Parliament. 

Postea  scilicet  12  die  Febr'  anno  regni  dom. 
nostri  Caroli  secundi  nunc  regis  Ani:l.  Sic.  20 
dominus  rex  mnndnvit  dilecto  et  fidel.  suo  Jo- 
haniii  Kelynge  mil.  capital,  justic.  dicti  dom. 
regis  ad  placita  coram  ipso  rege  tenend.  assign, 
breve  suum  clausum  in  haec  verba,  Carolua  &e« 
cundus,  &c.  dilecto  et  fidel.  nostro  Johanni  Ke- 
lynge mil.  capital,  justic  nostro  ad  placita  co- 
ram nobis  tenend.  assign,  salutem.  Quia  in 
record,  process,  ac  etiam  in  redditione  judicii 
super  qoandam  informationem  in  cur.  dom.  Ca- 
roli primi  nuper  regis  Angl.  patris  nostri  pre- 
olianssimi  coram  ipso  nuper  dom.  rege  exhibit, 
per  Robertum  Heath  mil.  tunc  attorn,  general, 
jpsius  nuper  dom.  regis,  qui  pro  eodem  domino 
rege  in  ea  parte  sequebatiu:  versus  Johannem 
Elliot  nuper  de  London  mil.  B.  Valentine  nu- 
per de  London  pred.  ar.  et  D.  Hollis  nuper  de 
Lond.  pred.  ar.  de  divers,  malegestur.  ut  dicitur 
error  intervenit  mnnifestus  de  ernve  dampn. 
ipsius  D.  H.  modo  dom.  HnUis  baron,  de 
Ifeild  sicut  ex  querela  sua  accepimus.  Nos 
errorem  siquis  fuerint  modo  dcbito  corrigi  et 
eidem  D.  n.  modo  domino  Hollis  baron,  de 
Ifeild  plenam  et  celerem  justic.  fieri  voleu.  in 
hac  parte  vobis  mandamus  quod  si  judic.  inde 
reddit.  sit  tunc  record,  et  process,  pred.  cum 
omnibus  ea  tangen.  nobis  m  present,  parlia- 
ment, nostran  distincte  et  aperte  mittatiset 
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had  of  what  hiith  been  .oflfercd  on  both  parts 
thereupon,  the  Lords  spiritual  and  temporal  in 
parliament  i\o  order  and  adjudge,  That  the  said 
Judgment  given  in  the  court  of  KingVBench  in 
5  Car.  1,  against  the  said  Denzil  Ilollis,  and 
otherty  ffhall  be  reversed/' 

The  Form  whereof  (to  be  aiBxed  to  the  Tran- 
script of  ihe  Record)  followeth  : 

'  £t  qoiacaria  parliamenti  de  judicio  sao  de 
'  et  super  pra:-missis  reddend'nonctum  advisattir, 

*  dies  datus  est  tarn  pnedict'  Galfrido  Pulnier 

*  miiiti  et  baronet'  qui  sequitur,  &c.  qunm  pne* 
'  diet*  Denxii  domino  IloUis  corant  eadem  curia 

*  osqoe  ail  diem  Mcrcurii  decimum  quintum 
'  diem  Aprilis  tunc  proximum  sequentem  a  pud 
'  Westmonast.  in  comitat'  Midd'dejudiciosuo 

<  inde  audiend'  eo  nuod  curia  pnedict'  nondum, 
'  8cc,     Ad  quern  diem  coram  curia  pnedict' 

*  Guifridus  Palmer  <^oi  sequitury&c.quam  prse- 

*  dictus  Denzil  dommus  IioUis  in  propriis  per- 
'  sonis  suis.     Super  qufr,  visis,  et  per  eandem 

*  curtain  nunciiic  plenius  intellectis  omnibus  et 

*  sing*jiis  prsmissis,  maturaque  delibvratione 

<  inde  babita,  consideratum  est  per  curiam  pne- 
'  dictam,  quod  judicium  predict'  ob  errores 

*  praedictos  et  abos  in  recordo  et  procssu  prs- 
'  dictis  compertoSy  revocetur,  adnulletur  et  pe^ 

*  nitas  pro  nuUo  habeatnr.     £t  quod  pnedict* 

*  Deo»l  dominas  HoUis  ad  omnia  qus  idem 
'  Denzil  dominus  HoUis  occasione  judicii  pne- 
'  diet,  amisit,  restitoatiir/ 

Jo.  Browne,  Cleric.  Parliamentorum. 

It  seems  to  be  but  just  towards  the  charnc- 
ten  of  the  Judges  of  this  time  to  add  the  fol- 
lowing passaf^es  from  Kennet : 

**  Tbe  urgent  necessity  of  Supplies,  to  be  in 
soQic  measure  suitable  to  the  king's  honour, 
and  tbe  very  nation's  support,  must  exercise  the 
king's  council  in  finding  out  all  possible  ways 
and  means  to  bring  in  mone^.  In  order  tp 
this  aigent  end,  the  king  sent  his  letters,  dated 
MajT  13,  1630,  to  the  Judges  and  AUorney- 
General,  to  frame  and  piiblish  certain  -orders 
for  execution  of  the  office  of  Receiver  and  Col" 
lector  of  Fines  and  Forfeitures,  erected  by  his 
late  father  of  blessed  memory,[aod  by  his  present 
majesty,  confirmed  to  John  Cbamberlayn  his 
majesty's  physician,  and  £dward  Brown,  esq. 
The  Judges  met  and  concluded,  that  the  said 
letters  patents  were  both  against  law  and  his 
majesty's  profit,  and  sent  an  account  of  the  ex- 
ce^es  and  irregularities  in  the  said  patent,  in  a 
letter  from  all  tbe  Justices  anc}  Barons,  directed 
severally  to  the  Lord  Keeper  and  Lord  Trea- 
surer. And  though  this  did  well  demonstrate 
tbe  integrity  of  the  Judges,  that  they  would 
never  pmtkute  an  opinion  to  the  mere  interest 
of  the  king;  and  did  as  much  vindicate  his 
majesty's  honotir,  that  he  would  insitit  upon  no 
metlKMi,  thougb  begun  by  bis  fi|ther,  which  the 
Jodges.'of  his  realm  should  not  pronounce  to 
be  strictly  lawful ;  yet,  however,  this  top  was 
applied  to  the  prejudice  of  the  court,  as  if  they 
were  pursuing  methods  which  the  very  Judges 
condemned  for  arbitrary  and  iUeg^il. 


*'  Westminster-hall  was  exercised  with  many 
singular  cases,  that  serve  much  to  express  the 
disposition  oF  the  times.  In  Easter  Term  sir 
Henry  Martyn,  LL.D.  and  Judge  of  the  Ad- 
miralty, made  a  grent  complaint  to  the  king 
Hgainst  the  Judges  of  the  KingVBench,  for 
granting  prohibitions  against  his  court :  and 
upon  this  occasion  the  Judges  were  called  be- 
fore the  king,  where  they  stoutly  justified  their 
proceedings  in  those  cases  to  oe  according  to 
law,,  and  from  whence  tliey  could  not  depart 
by  virtue  of  their  oaths.  About  the  next  Term, 
the  feoffees  in  tru^t  for  the  buying  in  of  impro- 
priations to  be  bestowed  upon  preaching  mi- 
nisters, were  brought  into  the  Exchequer  for 
breach  of  their  trust  in  not  augmenting  poorer 
vicarages,  but  giving  arbitrary  pensions  to  lec- 
turers and  disaffected  preachers :  their  corpo- 
ration was  dissolved,  and  their  fund  and  stock 
adjudged  to  the  king ;  of  which  y^  must  take 
some  further  notice  in  our  view  of  church  af- 
fairs. Nigh  the  same  time,  Huntley,  a  minister 
in  Kent  before  mentioned,  havint:  been  cen- 
sured  and  imprisoned  by  the  High  Commission 
Court,  brought  now  his  action  of  false  impri- 
sonment against  the  keeper  Mr.  Barker,  and 
some  of  the  commissioners  by  name.  The  At- 
torney General  moved,  that  the  action  might 
lay  against  the  gaoler  only,  and  by  no  means 
against  any  of  the  persons  in  the  High  Com- 
mission :  but  after  long  debate,  tiie  Court  oi^ 
dered  that  two  of  the  commis<»ioncni  shuuld  an- 
swer. The  bishop  of  Ixindon  made  the  king  sen- 
sible, that  the  authority  of  his  HighCommissioti 
Court  would  fall  to  nothing,  if  tlie  Judges  of  it 
must  be  now  exposed  to  pergonal  actions.  Upon 
which  the  king  sent  his  advocate.  Dr.  Ryvcs,  to 
the  Lord  Chief  Justice,  requiring  [lim  to  pro- 
ceed no  farther  in  that  cause  till  tie  had  spoken 
with  his  majesty.  The  Chief  Justice  answered, 
.*  We  receive  the  Message;'  and  then  consulted 
with  the  Judges,  and  they  came  to  this  resolu- 
tion, that  <  they  conceived  sucb  a  message  not  to 
'  stand  with  their  oaths,  which  commanded  an 
'  indefinite  stay  of  a  cause  between  party  and 
'  party,  that  might  stop  the  course  ot  justice  so 
<  long  as  the  king  would.'  And  they  farther  de- 
clarc^d  the  doctor  to  be  no  fit  messenger,  all 
messages  from  the  king  to  them  being  usually 
by  the  lord  keeper,  or  the  attorney  general,  in 
causes  relating  to  the  admin  istratiun  of  justice. 
By  the  court's  desire,  tiie  chief  justice  acquaint- 
ed the  1  ird  keeper  and  the  bishop  of  London, 
who  bdth  agreed  that  the  message  was  mis- 
taken, and  that  the  king*s  mind  was  not  to 
command  a  stop,  but  to  desire  as  much  slow- 
ness as  might  stand  with  justice.  After  this, 
upon  the  importunity  of  the  commissioners, 
who  would  no  longer  act  if  thus  exposed  to 
suits  at  common  law ;  the  king  assumed  the 
matter  to  himself,  and  sending  for  the  Judges, 
charged  them  with  '  express  command,  that 
*  they  should  not  put  the  commissioners  to  an- 
'  swer.'  The  Judges  stoutly  replied,  that  they 
could  not,  without  breach  of  their  oaths,  per- 
form that  command.  Afterwards  the  matter 
was  bandied  at  the  council-table  in  presence 
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of  the  Judges;  wbere,  after  long  hearing,  it 
was*  determined,  that  the  Judges  bid  done  their 
daty,  and  that  the  commissioners  ought  to  an- 
swer. Toward  the  end  of  Trinity  term  the 
sickness  encreasia^  in  Sonthwark,  Hobart, 
Stroud,  and  ViUeotine,  three  of  the  late  mem- 
bers, imprisoned  in  the  Marshabea,  sued  to  the 
Judges  of  the  King's-bench  to  be  removed  to 
the  Gote-house,  and  were  by  writ  from  the 
court  so  removed.  Bat  Mr.iSekien,  being  at 
the  same  time  in  theMarshalsea,  had  forgot  or 
omitted  to  make  the  like  appUcation  to  the 
KingVbench  till  the  term  was  over,  and  the 
Judges  in  the  circuit  .*  After  which  he  sued  to 
the  Lord-Treasurer  for  the  like  favour  of  re- 
moval, and  by  warrant  from  his  lordship  was 
accordingly  so  removed.  But  in  Michaelmas 
term  the  Judges  called  on  the  marshal  for  his 
prisoner  Selden ;  and  he  producing  the  trea* 
surer's  warrant  by  the  king's  direction,  they  de- 
clared such  warrant  to  be  illegai,  and  sent  their 
writ  to  remand  the  prisoner  back  agaiii  to  the 
Marshalsea.  In  the  Hilary  term  following,  the 
attoriiey-general  exhibited  two  several  informa- 
tions against  sir  Miles  Hobart,  kt.  and  William 


Stroiid,  esq. ;  (who  by  writ  from  the  KingV 
bench  had  been  removed  from  the  Marshalsea 
to  the  Gate-house)  for  escapes  out  of  prisoa, 
proving  that  Stroud  had  resided  witli  a  keeper 
in  his  own  chambers  at  GrayVIun  ;  and  Ho* 
bart  had  continued  with  a  keeper  at  his  lod^ 
iiigs  in  Fleet-street.  The  jory  returned  their 
verdicts  severally  Not  Guilty  :  And  the  Judges 
resolved,  that  thie  prison  of  the  KingVbench  is 
not  any  local  prison  confined  to  ope  place;  but 
tlmt  every  place  where  any  person  is  by  autho* 
rity  of  that  court  restrained  of  his  liberty,  is  a 
prison.  Theiie  several  cases,  and  the  decision 
of  them,  do  abundantly  prove,  that  the  present 
set  of  Judges  were  no  servile  creatures  of  the 
court ;  and  that  the  king  did  not  insist  upon 
their  obsequipas  compliance  with  hia;  but 
they  gave  their  judgments  with  freedom  and 
courage,  and  (he  king  acquiesced  in  their  opi* 
uion,  though  contrary  to  his  own.^ 

That  the  court  of  KingVbench  can  commit 
to  any  prison,  see  Rex  v.  Hart  aod  White, 
in  dooi.  proc.  May  1809,  and  the  cases  and 
authorities  cited  in  that  case. 


131.  Proceedings  against  RogebManwaring,'D.  D.  for  preaching 
and  publishing  two  Sermons,  niatntainiog  Doctrines  tending 
to  the  Subversion  of  the  Laws  and  Liberties  of  the  Kingdom  : 

a.  D.  -      -      '  --    "         _    ^   ,  , 


4  Charles  L    a.  d.    1628.    [1  Rushw.  ColL    &  Cobb.  Pari. 
Hist.  388.     Sir  John  Napier  s  MS.] 

JUR,  Roger  Man  waring  promoted  the  same 
business  (the  Forced  LoanJ  in  two  Sermons. 
In  one  of  them  he  said  :  '  That  the  king  is  not 


«  bound  to  observe  the  laws  of  the  realm  con- 

*  cerning  the  Subjects'  Rights  and  liberties,  but 

*  that  bis.  royal  will  and  command  in  imposing 
^  Loans  and  Taxes,  without  common  consent 

*  in  parliament,  doth  oblige  the  subjects  con- 

*  science  upon  pain  of  eternal  damnation.  That 

*  those  who  refused  to  pay^  this  Loan,  offended 

*  against  the  law  of  God,  and  the  king's  su- 

*  prenae  authority,  and  became  guilty  of  impiety, 

*  disloyalty,  and  rebellion.     And  that  the  au- 

*  thority  of  parliament  is  not  necessary  for  the 
"*  raising  of  Aids  and  Subsidies  ;  and  that  the 
"^  slow  proceedings  of  such  great  assemblies, 

*  were  not  fitted  for  the  supply  of  the  staters 

*  urgent  necessities,  but  would  rather  produce 

*  sundry  impediments  to  the  just  designs  of 
^  princes/* 

^  Sanderson,  in  his  Life  of  Charles  1,  says, 
**  That  this  Dr.  Manwaring  preached  two  bold 
Sermons,  one  before  the  king,  and  the  other 
at  his  parish  cfanrch.    In  the  ink  he  asserted, 

*  That  the  king's  royal   command,  imposing 

*  Taxes  and  Loans,  without  consent  of  paHia- 

*  ment,  did  so  far  bind  the  conscienoe  of  the 
'  subjects  of  this  kingdom  that  they  could  not 
'  refuse  the  payment  without  peril  of  damna- 
« tion.'  The  other  was  on  this  topic,  *  That 
'*  the  authority  of  parliament  Was  not  -aeeesfliiKry 


On  the  2Srd  ^  June  1<6M,  Mr.  Rouse,  a 
Member  of  the  House  of  Commons,  fcroogfat  in 
a  Charge  against  Dr.  Roger  Maawariiig,  which 
wrae  days  after  was  seconded  with  a  Dectis- 
ration :  viz. 

**  Mr.  Speaker;  I  am  to  Oliver  ftom  this 
eomrnktce  a  Char^  a(;ainst  Mr.  Manwaring, 
a  pneadier  in  divinity^  but  a  man  so  crirainous, 
that  he  hath  turned  nis  titles  ii»to  accusations ; 
for  the  better  they  arc,  the  worse  is'  he  ttiat 
dishonours  them.  Here  is  a  ^rent  Charge  ttiat 
lies  upon  Inm,  it  is  great  in  itself,  and  great, 
because,  it  hath  many  great  Charges  in  it; 

*  Serpens  qui  serpentem  detorat  fit  draco,'  his 
Chaige  having  dieted  many  Ohaigse  into  it^ 
becomes  a  Monster  ofChaiges, 

**  The  main  and  great  one  is  this,  a  Plot  and 
Practice  to  alter  and  subvert  the  frame  and 

<  for  the  raisnig  Aids  and  Subsidtes/  This  a«- 
tbor  adds,  he  welt  remembers  what  the  king 
said  whfen  he  was  afterwaitis  cenaured  ibr  it ; 
'  He  that  will  preach  more  than  he-can  pneve, 
'  let  him  safer  for  it ;  I  give  him  no  thankslbr 

*  giving  laie  my^ue.'  So  that  this  being  en- 
tirely the  bnsiness  of  parliament,  he  was  left, 
bethby  theking  nind  diuroh,  «o  tiieir  S^iteace." 

Kentvet  say«,both  Sermons  were  first  pretbohed 
at  Oatlands  in  July  1607.  The  preacher  was 
made  Dean  of  Worcester  16S8 ;  bisliop  of  fit. 
Davids  t6S5 ;  and  died  ic  Carmarthaiij  in  po« 
verty,  1658. 
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fibric  of  this  estate  and  common  wealth.  This 
b  the  great  one,  and  it  hath  others  in  it  that 
gires  it  more  %lit.     To  this  end, 

^*  1.  He  lahours  to  infuse  into  the  conscience 
of  his  majesty,  the  persuasion  of  a  Power  not 
boaodini;  itself  with  laws,  which  king  James  of 
fiiaious  mecnorjr,  calls,  in  bis  Speecli  to  the  par- 
lismeor,  Tyranny,  yea  tyranny  accompanied 
«iib  perjury. 

**%  He  endeavours  to  persuade  the  consci- 
ence of  the  Subjects,  that  they  are  bound  to 
obey  commands  illegal ;  yea,  he  damns  them 
for  not  obeying  them. 

"  3.  He  robs  Ute  Subjects  of  the  Propriety  of 
their  Goods. 

**  4  He  brands  them  that  will  not  lose  this 
propriety  with  most  .scandalous  speech,  and 
Mbous  tilles,  to  mnke  them  both  hateful  to 
prince  aod  people ;  so  to  set  a  division  between 
the  bead  and  the  members,  and  between  tlie 
members  themselves* 

^  5,  To  the  same  end,  not  much  unlike  to 
Faat  and  his  fellows,  he  seeks  to  blow  np  Par- 
lismeots,  and  Parliamentary  powers.  , 

''  Tbe  fifth  being  duly  viewers  will  appear  to 
be  so  many  Chaiges,  and  the^  make  up  all  the 


deity  into  his  ears ;  for  if  from  his  ears  it  should 
have  parsed  to  his  heai  t,  it  ^ad  been  mortal : 
you  know  how  Uerod  fjerisbed.  Now  this 
man  gives'  a  participation  of  divine  omnipo- 
tence to  kings  ;  nod  thuughi  a  part  may  seem 
to  qualify,  yet  all  doth  seem  again  to  fill  up 
that  qualification,,  and  very  dangerously,  if  we 
.rememl»er  that  God  saith  of  himself,  *  I  am  a 

*  jealous  God.' 

<<  He  goes  about  to  destroy  tbe  kingdom  and 
comfnonwealih  by  his  divinity ;  but  do  we  find 
in  Scripture  such  a  destroying  divinity?  Surely 
1  find  ttiere,  that  '  God  is  a  God  of  order,  and 

*  not  of  confusion:'  and  that  '  the  Son  of  God 
'  came  to  save,  and  not  to  destroy.'  By  which 
it  seems  he  hath  not  his  divinity  from  God,  nor 
from  the  Son  of  God  :  and  that  we  may  be 
sure  he  went  to  hell  for  divinity,  he  names 
supdry  Jesuits  and  friers,  with  whom  he  con- 
sulted and  tnuled  for  his  divfnity.  But  not  to 
bely  hell  itself,  the  Jesuits  are  honester  than 
he :  for  if  he  had  not  brought  more  hell  unto 
them  than  he  fisund  with  them,  he  had  not 
found  this  divinity  in  them  which  he  hath 
brought  forth ;  yea,  in  his  quotations  he  hath 
used  tbo^  shihs  and  falshoonds,  for  which  boys. 


great  and  main  Charge  a  mischievous  Plot  to  1  are  to  be  wbipt  in  schools,  and  yet  by  them  he 


alter  and  subvert  the  frame  and  government  of 
this  state  and  commonwealth. 

^  And  Qowy  thou^jou  may  be  sore,  tlat  Mr. 
ManaAring  leaves  os  no  propriety  in  our  goods, 
JH  be  hath  an  absolute  propriety  in  this 
Charge;  hear  hioiself  making  up  his  own 
Cbarge.  [Here  be  read  several  pa«8a(;es  out  of 
his  Book,  and  then  proceeded  and  said  ;]  You 
ln*e  heard  his  Charge  made  np  by  his  own 
words,  and  withal  I  doubt  not  but  you  seem  to 
hear  tbe  voice  of  that  wicked  one,  *  quid  da- 
'  bitis  f  What  will  yon  give  me,  and  I  will  be- 
tny  this  state,  king'lom,  and  commonwealth  ? 

"  But  there  are  two  observations  (I  might 
tdd  a  third,  which  is  like  unto  *  a  three-fold 
*  coni,  which  cannot  easily  be  broken)'  will 
draw  tbeCbarj^e  more  violently  upon  him. 

''■Tbe  firtt  is  of  the  time  when  this  Doctrine- 

f*f  destruction  was  set  forth ;  it  was  preached 

^0  tbe  heart  ^  the  Loan,  and  it  was  printed  in 

the  higiaoiag  of  that  Term  which  ended  in  a 

^ittitur :  so  Uiat  y6i|  might  guess  there  might 

be  a  dottbie  plot,  by  the  law  and  conscience,  to 

^  OQ  fife  the  fnune  and  estate  of  this  com- 

non-wealth  :  and  one  of  these  entailed  foxes 

»M  Mr.  Manwaring. — Another  note  may  be 

^uea  of  tbe  time,  that  is,  the  onseasonableness 

^'»;  furtbisDoariueof  the  Loan  (in  case  of 

necessity)  was  the  year  after  an  assent  in  par- 

i^nt  to  four  Subsidies  and  three  Fifteens, 

*bicb  might  serve  for  a  sufficient  stopple  for 

the  doctor's  mouth,  to  keep  in  his  doctrine  of 
*J«ccssity, 

*  A  second  observation  may  be  of 
V  vbiob  be  seeks  to  d(  strov  this 


thinks  to  carry  the  cause  of  a  kingdom. 

'*  But,  for  a  conclusion,  to  give  the  true 
character  of  this  man,  whom  I  never  saw.  I 
will  shew  it  von  by  one  whom  I  know  to  be 
contrary  to  him  :  Samuel  we  know  all  to  be  a 
true  pn)pbet;  now  we  read  of  Samuel,  that 
*  he  writ  the  law  of  the  kingdom  in  a  Book,  and 
^  laid  it  up  before  the  Lord.'  And  this  he  did^ 
as  one  of  Mr.  Maowaring's  own  authors 
affirms,  that  the  king  may  know  what  to  com- 
mand, and  the  people  what  to  obejjr ;  but  Mr. 
Manwaring  finding  the  law  of  this  kingdom 
written  in  Books,  tear»  it  in  pieces,  and  tliat  in 
the  presence  of  the  Lord,  in  a  pulpit,  that  th? 
king  may  not  know  what  to  command,  nor  the 
people  what  to  obey. 

''  Tbus  Mr.  Manwaring  being  contrary  to  a 
true  prophet,  must  needs  be  a  false  one,  and 
the  judgment  of  a  false  prophet  belongs  to  liim. 
I  have  shewed  you  an  evil  tree,  that  bringeth 
forth  evil  fruit ;  and  now  it  rests  with  you  to 
determine,  whether  the  following  Sentence 
shall  follow,  <  Cut  it  down,  and  cast  it' into 
'the  fire."' 

June  4.  The  commons  proceeded  with  a 
Declaration  against  Dr.  Manwaring;  which 
was  the  same  day  presented  to  the  lords  at  a 
Conference  between  the  committees  of  both 
houses :  and  Mr.  Pym  was  appointed  by  the 
Commons  to  manage  that  Conference. — The 
Declaration  was  as  follows  : 


:«f^y 


the  means 
_ ^  —  common- 
wealth; bii  means  are  Divimty,  yen,  by  his 
j^iotty  be  would  destroy  both  king  and  kiog- 

.  ^  king:   for  tliere  can  be  no  greater 
Btiscbiefto  •  arince.  than  to  nut  the  opinion  of 

VOL.111.  f  "^ 


The  DECLARATToy  of  the  Commons  against 
Roger  Manwaring,  Clerk,  D.  D. 

**  For  the  more  effectual  prevention  of  the 
apparent  ruin  and  destruction  of  tliis  kingdom, 
which  roust  necessarily  ensue,  if  the  good  and 
fundamental  laws  and  customs,  therein  esta- 
blished, should  be  brought  into  contempt  and 
violated;  aad  that  form  ofgoyeromenttherebjf 
z 
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altered,  by  which  it  hath  been  so  long  main- 
tained in  peace  and  happiness  ;  and  t'>  the  ho* 
nour  of  oursoverrign  lord  the  king,  nnd  for  the 
presorviniun  of  Ijis  crown  and  dignity,- the  com- 
inons  in  this  present  parliament  assembled,  ^o, 
by  this  their  hill,  shew  and  d"eclare  aj^ainst  Ro- 
ger iVIanwarisig,  clerk,  D.  D.  that  whereas,  by 
the  laMTS  and  statutes  of  tiiis  reahn,  the  free 
Subjects  of  England  do  undoubtedly  inherit  this 
right  and  liberty,  not  to  be  compelled  to  con- 
tribute any  tax,  tallage,  or  aid,  or  to  make  any 
loans,  not  set  or  imposed,  by  common  consent, 
by  act  of  parliament :  and  whereas  divers  of  his 
majesty's  lovin-;  subjects,  rehing  npon  the  said 
Ia\\s  and  customs,  did,  in  all  hamrlity,  refuse 
to  lend  such  sums  of  money,  without  autho- 
rity of  parliament,  as  were  lately  required  of 
them : 

"  Nevertheless  he  the  said  RoserMnnwarin^, 
m  contempt,  and  contrary  to  the  laws  of  this 
realm,  hath  lately  preached  in  his  niaj«ty*5 
presence,  two  several  Sermons,  that  is  to  sny, 
thc-lth  dtiy  of  July  last  one  of  the  said  Sermons, 
and  upon  the  ^9:n  day  of  the  same  month  the 
other  of  th«  said  Sermons ;  both  which  Sermons 
be  hath  sin'cc  published  in  print  in  ■  Book  in- 
tituled, Religion  and  Allegiance ;  and  with  a* 
wicked  and  malicious  intention,  to  seduce  and 
niisguFde  the  conscience  of  the  king's  most  ex- 
cellent majesty,  touching  the  observation  of  the 
laws  and  customs  of  thi<<  kingdom,  and  of  the 
rights  and  liberties  of  the  subjects,  to  incense 
his  roynl  displeasure  against  the  good  subjects 
so  refusing,  to  scandalize,  subvert,  and  im- 
peach the  good  laws  and  goyernment  of  this 
realm,  and  the  authority  of  the  high  court  of 
parliament,  to  ahenate  his  royal  heart  from  his 
people,  and  to  cause  jealousy,  sedition,  and  divi- 
sion in  the  kingdom.  Me  the  said  Roger  Man- 
wuring  doth  in  the  said  Sermons  and  Book  per- 
suade the  king's  most  excellent  mnjesty, 

1.  "  Thnt  liis  majesty  is  not  bound  to  keep 
and  observe  the  good  laws  and  customs  of  this 
reahn,  concerning  the  rights  and  liberties  of 
the  subjects  aforementioned :  And  that  his 
royal  will  and  command  in  imposing  loans, 
tuxes,  nnd  other  aids  upon  his  people,  without 
common  Consent  in  parliament,  doth  so  far 
bind  the  consciences  of  the  subjects  of  this 
kincdom,  that,  they  cannot  refuse  the  same 
without  perd  of  eternal  damnation. 

IJ.  **  1  bat  those  of  his  majesty's  loving  sub- 
jerts  which  refuse  the  loan  aforeineutinned,  in 
such  m«nner  ns  is  before  cited,  did  therein  of- 
fend against  the  law  of  God,  against  his  mn- 
jesiy*8  supreme  authority,  and  by  so  doing  be- 
came guilty  of  impiety,  disloyalty)  rebellion, 
and  disobedience,  and  liable  (o  many  other 
taxes  and  censures,  which  he  in  the  several 
parts  of  his  book  doth  most  falsely  and  malici- 
ously lay  upon  them. 

3.  "  Tliat  authority  of  parliament  is  not 
•  necessary  for  the  raising  of  aids  and  subsidies; 
that  the  slow  proceedings  of  such  asseinhliei 
are  not  fit  for  the  supply  of  the  urgent  necessi- 
ties of  the  stnte,  but  rather  apt  to  produce 
«undry  impediments,  to  the  jusv  designs  of 


princes,  and  to  give  them  occasion  of  displ 
sure  and  discontent. 

'<  Atl\^hich  tlie  commons  are  ready  to  prove^ 
not  only  by  the  general  scope  of  the  same  Ser- 
mons and  Book,  but  likewise  by  several  clauses, 
assertions,  and  sentences  therein  contained; 
and  that  he  the  said  Roger  Manwaring^  by 
preaching  and  publishing  the  Sermons  and 
Book  aforementioned,  did  most  unlawfully  abuse 
his  holy  function,  instituted  by  God  in  his 
church  for  the  guiding  of  the  consciences  of  a^l 
his  servants,  and  chiefly  of  sovereign  princes 
and  magistrates,  and  for  the  maintenance  of 
the  peace  and  concord,  betwixt  all  men,  espe- 
cially betwixt  the  king  and  his  people,  and  hath 
thereby  mobt  grievou«xly  offended  against  the 
crown  and  dig«)ity  of  his  majesty,  and  against 
tlie  prosf  erity  and  good  •government  of  this 
state  and  comihon wealth.  And  the  said  com- 
mons, by  protestation  saving  to  themselves  the 
liberty  of  exhibiting  at  any  time  hereafter,  on 
any  other  occasion  of  impeachment  against  the 
said  Roger  Manwaring,  and  also  of  replying  to 
the  Answers  which  he  the  said  Roger  shall  make 
unto  any  of  the  matters  contained  in  this  pre- 
sent Bill  of  Complaint,  and  of  ofiering  further 
proof  of  the  premises^  or  any  of  them,  as  the  . 
cause,  according  to  the  course  of  parliament, 
shall  iq^quire,  do  pray,  tha(  the  said  Koger  Man- 
waring  may  be  pnt  to  answer  to  all  and  every 
the  premises;  and  that  such  proceeding,  ex- 
amination, trial,  judgment,  and  exemplary  pu- 
nishment, may  be  thereupon  had  and  executed, 
as  is  agreeable  to  law  and  justice. 

Mr.  Pym'i  Speech  at  the  delivery  of  the  Charge 
against  Dr.  Manwaring. 

This  Declaration,  ingrossed  in  parchoient^ 
being  read,  Mr.  Pyin  uMressed  himself  to  the 
lords  HI  this  manner: 

**  That  he  should  speak  to  this  cause  with 
more  confidence,  because  he  saw  nothing  out 
of  himself  that  might  discourage  him:  If  he 
considered  the  matter,  the  offences  were  of  an 
high  nature,  of  easy  proof;  if  he  considered 
their  lordships,  who  were  the  judges  of  their 
own  interest,  their  own  honour,  the  example 
of  their  ancestors,  the  care  of  their  postenty, 
would  all  be  advocateii  with  him  in  tbis  cause 
on  the  behalf  of  4 he  common-wealth;  if  he 
considered  the  king  our  sovereign  (the  pretence 
of  whose  service  and  prerogati^'e  might  per- 
chance be  sought  unto  as  a  defence  and  shelter 
for  this  delinquent^  he  could  not  but  remember 
that  part  of  htsmaiesty's  Answer  to  the  Petition 
of  Right  of  both  bouses,  that  he  held  himself 
bound  in  conscience  to  preserve  those  liberties, 
which  this  man  would  periiuadehim  to  impeach: 
he  s^id  further.  That  he  could  not  but  re- 
jneinber  his  majesty's  love  to  piety  and  justice, 
fnaniiested  upon  all  occasions;  and  he  knear 
love  to  be  the  root  and  spring  of  all  other  pas- 
sions and  affectioDS.  A  man  therefore  bates, 
because  be  sees  somewhat  in  that  which  he 
hates  contrary  to  that  which  he  loves ;  a  roan 
therefore  is  angrv  because  he  sees  somewhat  in 
that  wherewith  be  is  angry,  that  gives  impedi- 
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meoc  and  interraption  to  the  accoinplbhment 
of  that  which  he  loves. — It'  tiiis  be  so,  by  tiie 
same  act  of  his  appreheosion,  by  wkiich  he  be- 
lieves bis  luojesty's  love  to  piety  andjusitice,  lie 
must  needs  helit^ve  hi»  hate  and  detestation  of 
this  mao,  who  went  about  to  withdraw  him 
from  the  exercise  of  both. 

**  llien  be  proceeded  to  that  which|  he  said, 
was  the  task  enjoined  luoi,  to  make  good  every 
clause  of  tliat  which  had  been  read  unto  them : 
which  that  he  mi){ht  the  more  clearly  perfoim, 
he  propounded  to  observe  that  order  of  parts, 
unto  which  the  said  declaration  was  naturally 
dissolved.  1.  Of  the  Preamble.  2.  Tiie  body 
of  the  Charge.  3.  The  Conclusion,  or  prayer 
«f  the  commons.  The  Preamble  consisted  al- 
tocether  of  recital;  first,  of  tbe  inducements 
upon  which  the  commons  undertook  this  cum- 
plaint.  The  second  of  those  laws  and  liuer- 
ties,  a^inst  which  the  offence  was  committed. 
The  tmrd,  of  the  violation  of  those  laws  wliich 
have  relation  to  that  offence.' 

**  From  the  connexion  of  all  those  recitals,  he 
jaid,  tliere  did  result  three  positions,  which  he 
was  to  maintain  as  the  ground- work  and  found- 
ation of  the  whole  cause. 

'*  Tbe  first,  That  the  tbrm  of  government  in 
any  state  could  not  be  altered  without  apparent 
danger  of  ruin  to  that  i»tate.  The  second,  the 
law  of  England,  whereby  the  subject  w.ts  ex- 
empted from  Taxes,  and  Loans,  not  granted  by 
common  consent  of  parliajuent,  was  not  intro- 
fiuced  by  anjr  statute,  or  by  any  charter  or 
sanction  of  princes,  but  was  tlie  ancient  and 
fundamental  law,  issuing  from  the  first  frame 
and  constitution  of  the  kingdom.  The  third, 
that  this  Liberty  of  the  Subject  is  not  only  most 
convenient  and  profitable  for  the  people,  hut 
most  honourable,  most  necessary  for  ttie  king ; 


yea  in  tliat  point  of  supply  fur  which  it  was  ,  atnercement<»,  and  other  i^nes  of  courts,  wrecks, 


endeavoured  to  be  broken. 

*'  The  form  of  government  is  that  which  dotli 
actuate  and  dbpose  every  part  and  member  of 
a  state  to  tbe  common  good;  and  as  those 
parts  give  strength  and  arnament  to  the  whole, 
so  they  receive  from  it  again  strength  and  pro- 
tection in  their  several  stations  and  decree*'..  If 
this  mutual  relation  and  intercourse  be  broken, 
the  whole  frame  will  quickly  be  dissolved,  aiid 
fall  in  pieces,  and  instead  of  this  concord  and 
interchange  of  support,  whilst  one  part  seeks 
to  uphold  the  old  form  of  government,  and  the 
other  part  to  introduce  n  new,  they  wilt  mistra- 
bly  consume  and  devour  one  another.  Ili^to- 
lies  are  full  of  the  calamities  of  whole  states 
and  nations  in  such  cases.  It  is  true,  tliut  tim^ 
must  needs  bring  some  alterations,  and  every 
alteration  is  a  step  and  degree  towards  a  dis- 
solution; those  things  only  are  eternal  %vhicl) 
are  constant  and  uniform :  therefore  it  is  ob- 
served by  the  best  writers  upon  this  subject,  that 
those  common-wealtlis  have  been  most  durable ' 
and  perpetual,  which  have  often  reformed  and 
recomposed  themselves  according*  to  their  first 
institution  and  ordinance;  for  by  this  means 
they  repair  the  breaches,  and  counterwo.rk  the 
ordinary  and  uatusal  effects  of  time. 


"  The  second  question  is  as  manifest,  there 
are  plain  footsteps  of  those  laws  in  the  govern-  ' 
metu  ot  the  Saxons,  they  were  of  ti)at  vigoi-  and 
force,  as  to  over-live  the  Conquest,  nay,  to  give 
bounds  and  limits  to  ihe  Com]ueror,  who-e  vic- 
tory g'dve  him  lirst  hope;  but  the  assurance  and 
pobdession  of  the  crown  he  obtained  by  compo- 
silion,  in  which  he  bound  himself  to  observe 
these,  and  the  other  ancient  laws  and  libertiv:* 
of  the  kingdom,  which  afterwards  he  likewise 
confirmed  by  oath  at  his  coronation  :  from  him 
the  said  oblii^alion  (le<>cended  to  hh  «-ucC(SSors. 
It  is  true,  they  have  been  often  broken,  they 
have  been  often  confirmed  by  charters  of  kings, 
by  acts  of  parliiiments;  but  the  petitions  of  the 
subjects,  upon  which  those  charters  and  Uv  ts 
were  founded,  were  ever  petitions  of  right,  de- 
manding their  aniient  and  due  liberties,  not 
suing  for  any  new. 

*'  To  clear  the  third  Position  (he  said)  may 
seem  to  some  men  more  a  paradox,  Thsit  those 
Liberties  of  the  Subject  should  he  so  honoura- 
ble, so  profitable  for  the  knig,  and  most  neces- 
sary for  the  bup[)Iy  of  his  majesty.  It  hnth  been* 
upon  another  occasion  declared,  that  if  tliose 
liberties  were  taken  away,  there  siioiikl  remain 
no  more  indu-stry,  no  more  justice,  no  more 
ccftirajic  ;  wl)o  will  contend,  wIid  will  endanger 
himself  for  that  which  is  not  his  own  ? 

*'  Rut,  he  said,  he  woul  I  not  insist  upon  any 
of  those  points,  nor  yet  upon  otiieis  ver}'  im- 
portant; he  said,  that  if  those  liberties  weie  ta- 
ken away,  there  "would  remain  no  means  for  the 
subjects,  by  any  act  of  Bounty  or  EJenevolence, 
to  ingratiate  themselves  to  their  covert i;:n.-- 
And  ije  desired  their  lordships  to  remember 
what  profitable  prerogatives  the  laws  had  ap- 
pointed for  the  support  of  sovereikinty ;  as 
wardship*,  treasures-trove,  felons  goods,  fines. 


escheats,  and  many  more,  too  long  to  be  enu- 
merated ;  which  for  the  most  part  are  now  by 
charters  and  jiranis  of  several  princes  dispersed 
into  the  hands  of  private  persons;  and  that 
besides  the  ancient  demesnes  of  the  crown  of 
England,  William  the  Conqucrordid  annex,  for 
the  better  maintenance  of  his  estate,  great  pro- 
portions of  thoiie  land.^,  wiiicli  were  confiscate 
from  those  English  which  persisted  to  witl. stand 
him  ;  and  of  these,  very  ft  w  remain  at  this  day 
in  the  king's  possession  :  And  that  j-ince  that 
time,  the  revenue  of  the  crown  had  been  sup- 
plied and  augmeni.ed  by  attainders,  and  other 
casualties,  in  the  ago  of  our  fathers,  by  the  dis- 
*solution  of  monasteries  and  chantries  near  a 
third  part  of  the  whole  land  being  come  into 
tlie  king's  possession.  He  reuicmberpd  further, 
that  constant  and  proijtablc  grunt  of  the  sub- 
jects in  the  net  of  tunn.ige  und  poundage.  And 
all  these,  he  said,  were  so  alienated,  anticipated, 
over-charged  with  annuities  and.assi^ninonts, 
that  no  means  were  left  for  the  piessing  and 
important  occasions  of  this  time,  but  tie  volun- 
tary and  free  gift  of  the  subjects  in  parliament. 
"  The  hearts  of  the  p.e(«ple,  and  their  bounty 
in  parliament,  is  the  only  ctmsuiut  trc.sure  and 
revenue  of  the  crown|  which  cannot  be  c!ihau&t" 
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he  might  niistalce  the  words,  or  invert  the  sense, 
he  desired  leave  to  resort  to  his  paper,  wherein 
the  places  were  cwefuHy  extracted  out  of  the 
bonk  itseif.  And  then  he  read  each  particular 
clause  by  itself,  pointing  to  the  page  for  proof, 
which  we  here  forbear  to  mention,  referring 
the  reader  to  the  book  itself. 

<<Th^n  he  proceeded  and  said,  That  firom 
this  evidence  ot  the  fiict  doth  issue  a  dear  evi- 
dence of  his  wicked  intention  to  misguide  and 
sedoce  the  king's  conscience,  touching  the  ob- 
servation of  the  laws  and  liberties  of  the  king- 
dom, to  scandalize  and  impeach  the  good  laws 
and  government  of  the  rwro,  and  the  authoritj 
^f  parliaro^ts,  which  are  two  of  those  charac- 
ters of  malice  which  he  formerly  noted,  and  now 
inforced  thus:  If  to  give  the  kinc  iU  counsel, 
in  some-ione  panicnlar  action,  hath  heretofore 
been  heavily  punished  in  this  high  «ourt ;  how 
much  more  beinons  most  it  needs  be  thought 
by  ill  counsel  to  pervert  and  seduce  his  ma* 
jesiy's  amscience,  which  i§  the  sovereign  prin* 
cipie  of  all  moral  actions,  from  which  they  are 
to  receive  warrant  for  tlieir  direction  before 
they  be  acted,  and  judgment  frr  their  reforma- 
tinn  afterwards?  If  teandalum  magnatitm, 
slander  and  infamy  cast  upon  great  lords  and 
officers  of  the  kingdom,  have  been  always  most 
severely  censured;  how  much  more  teodte 
ought  we  to  be  of  that  slander  and  infamy  which 
is  here  cast  upon  the  laws  and  government, 
from  whence  is  derived  all  the  honour  and  reve* 
rence  due  to  those  great  lords  and  magistcatcs? 

**  All  men  (and  so  the  greatest  and  highest 
magistral  es)  are  subject  to  passions  and  parti- 
alities, whereby  they  m^y  be  transported  into 
over-hard  injurious  crosses :  whi<Jh  coosidera* 
tions  may  sometimes  excuse,  though  tiever  jus* 
tify,  the  railing  and  evil  speeches  of  men,  who 
have  been  so  provoked ;  it  being  a  true  rule, 
that  whatsoever  gives  strength  and  infbrceoMnt 
to  the  temptation  in  any  sm,  doth  necessarily 
imply  an  abatement  and  diminution  of  guilt  in 
that  sin.  But  to  slander  and  disgrace  the  laws 
and  government,  is  wtthout  possibility  of  any 
such  excuse,  it  being  a  simple  act  of  a  malig- 
nant wifl,  not  induced  nor  excited  by  any  out- 
ward provocation :  the  laws  carrying  an  equal 
and  constant  respect  to  all,  ought  to  be  reve- 
renced equallv  by  all. — And  tbas  be  derived 
the  proofs  and  inibrcements,  upon  the  first  Ar^ 
tide  of  the  Charge. 

^*  The  second  Artide  he  said  contained  tliree 
clauses.  1.  That  these  refusers  had  offended 
9gainst  the  law  of  God.  S.  Against  the  su- 
preme authority.  3.  By  so  doing,  were  become 
guilty  of  impiety,  disloyalty,  rewllion,  disobe- 
dience, and  liable  to  many  other  taxes. 

"  For  proof  of  all  these  (he  said)  he  needed 
no  other  evidence  than  what  might  be  easily 
drawn  from  those  places  which  he  had  read  al- 
ready; for  what  impiety  can  be  greater  than 
to  contemn  the  law  of  God,  and  to  prefrr  hu- 
man laws  before  It?  What  ereater  disloyalty, 
rebellion,  and  disobedienre,  than  to  depress  su- 
preme authority,  to  tie  the  hands  and  clip  the 
wings  of  sovereign  princes?  yet  he  desired  their 


ed,  alienated,  anticipated,  or  otherwise  charged 
and  incumbered.'' 

In  his  entrance  into  the  second  part,  he  pro- 
pounded these  steps,  by  which  he  meant  to 
proceed. 

I .  '<  To  shew  the  state  of  the  cause,  as  it 
stood  both  in  the  Charge  and  in  the  Proof,  that 
so  their  lordships  might  the  better  compare 
them  both  together. 

3.  '*  To  take  away  the  pretensions  of  mitiga- 
tioUs  and  limitations  of  his  opinions,  which  tlie 
doctor  had  provided  for  his  own  defence. 

3.  "  To  observe  those  circumstances  of  ag- 
gravation, which  might  properly  be  annexed  to 
his  Charge. 

4.  *'  To  propound  some  Precedents  of  former 
times,  wherein,  though  he  could  not  match  the 
offence  now  in  question  (for  he  thought  the  like 
before  had  never  been  committed)  yet  he  should 
produce  such  as  should  sufficiently  declare, 
how  forward  our  ancestors  would  have  been  in 
the  prosecution  and  condemning  of  such  of- 
fences, if  they  had  been  then  committed. 

*'  The  Gifence  was  prescribed  in  a  double 
inuuner ;  First,  by  the  general  scope  and  inten- 
tion, and  by  the  matter  and  particulars  of  the 
fact,  whereby  that  intention  was  expressed. 

'*  In  the  description  of  the  intention  he  ob- 
served six  points,  every  one  of  which  was  a 
character  of  extreme  malice  and  wickedness. 
1.  His  attempt  to  misguide  and  seduce  the 
conscience  of  the  king.  2.  .To  incense  his 
royal  displeasure  against  his  subjects.  3.  To 
scandalize,  impeach,  and  subvert  tlie  good  laws 
and  government  of  the  kingdom,  and  authority 
of  parliaments.  4.  To  avert  his  majesty's  miod 
from  calling  of  parliaments.  5.  To  alienate 
his  royal  heart  from  his  people.  6.  To  cause 
jealousies,  sedition,  and  division  in  the  king- 
dom. Of  these  particulars  (he  said)  he  would 
forbear  to  speak  further,  till  he  should  come  to 
tiiose  parts  of  the  fact»  to  which  they  were 
most  properly  to  be  applied. 

"  The  materials  of  the  Charge  were  contrived 
into  three  distinct  Articles ;  the  first  of  these 
comprehended  two  clauses. 

1.  ''  That  his  majesty  is  not  bound  to  keep 
mnd  observe  the  good  laws  and  customs  of  the 
realm,  concernvig  the  Right  and  Liberty  of  the 
Subject  to  be  exempted  from  all  Loans,  Taxes, 
and  other  Aids  laid  upon  them,  without  com- 
mon consent  in  parliament. 

'*  That  his  majesty's  will  and  command  in 
imposing  any  Charges  upon  his  subjects  whh-^ 
out  such  consent,  doth  so  far  bind  them  in  their 
con^i«Aces,  that  they  cannot  refuse  the  same 
ivithout  peril  of  eternal  damnation. 

"  Two  kinds  of  Proof  were  produced  upon 
this  Article.  The  first  was  from  some  asser- 
tions of  the  doctor's,  concerning  the  power  of 
kings  in  genend,  but  by  the  necessary  conse- 
quence to  be  applied  to  the  king  of  England. 
The  next  kind  ot  proof  was  from  his  censures, 
and  determinations-upon  the  particular  case  of 
the  late  Loan,  which  by  necessity  and  parity  of 
reason,  ^ere  likewise  applicable  to  all  cases  of 
the  like  nature.    Aud  lest  by  frailty  of  memory 
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lordstofM  patience  in  heariii|;  tome  fev\r  other  i 
piAces>  wher^o  the  simnv  aiM  taint,  which  tlie 
doctor  endeavoured  to  lay  upon  ttie  refiuers, 
might  appear  by  the  odiotisneM  of  their  com- 
parttonty  in  which  lie  doth  labour  to  rank  them. 

**  The  first  comparison  in  with  Popish  Recu- 
sattM ;  jet  be  makes  them  the  wont  of  the  two, 
and  for  the  better  resemblance,  gives  them  a 
new  name  of  Temporal  Recusants.  For  this  he 
alledgeth  the  Ist  Seimon,  p.  3],  32,  and  part  of 
the  fifth  consideration,  b^  which  he  would  per- 
uwde  them  to  yield  to  this  loan. 

**  *  Fifthly,  If  tliry  would  consider  what  ad- 

*  vantage  tins  their  recusancy   in  temporals, 

*  givea  to  the  common  adversary,  who  fiK  diso» 

*  bedience  in  spintuals,  have  hitherto  alone  in- 

*  herited  that  name,  for  that  which  we  ourselves 

*  condemn  in  them  for  so  doing,  and  profess  to 

*  hate  that  religion  which  teacheth  them  so  to 
'  do;  that  ia,  to  refuse  subjection  unto  princes 

*  in  spirituals  ;  the  same,  if  not  worse,  some  of 

*  cor  aide  now  (if  ours  they  be)  dare  to  practise. 

"  *  We  mnst  needs  be  argued  of  less  consci- 
'  cnca,  and  more  ingratitude,  both  to  God  and 

*  the  king,  if  in  temporal  thin^  we  obey  not : 

*  they  in  spirituals  deny  subjection,  wherein  they 

*  may  perhaps  frame  unto  themselves  some  rea- 

*  sons  of  probability,  that  tlie  ofience  is  not  so 

*  heinous,  if  we  in  temporal  shall  be  so  refrao* 

*  Corr»  what  colour  of  reason  can  we  possibly 
'  tUii  to  make  our  defence  withal,  without  the 
'  utter  shaming  of  onraelves,  and  laying  a  stain 

*  which  cannot  essily  be  washed  out,  upon  tliat 

*  religion  which  his  roiyesty  doth  so  graciously 

*  maintain,  and  ourselves  profess  ?* 

**  The  SBOood  comparisoo  is  with  Turks  and 
Jews,  in  the  2d  Sermon,  p.  47.  What  a  Paradox 
is,  he.  What  a  Turk  will  do  for  a  Christian, 
and  a  Christian  for  a  Tork,  and  a  Jew  for  both, 
ico.  the  same  and  much  less  Christian  men 
•hoidd  denv  to  a  Christian  king. 

**  The  raird  coaaparison  is  with  Corah,  Do- 
than  and  Abirara,  Thf  udas'and  Judas,  which  is 
t^cn  oat  of  the  Sd  Sermon,  p.  49,  where  he 
hibonrs  to  deprive  those  refusers  of  all  merit 
in  the  suflFenng^  fur  this  cause. — Corah,  Di^ 
than  and  Abiram,  whom  for  their  murmttringB 
Ood  suddenly  sank  into  heli-fire,  might  as  w^ 
•Hedge  their  sufferings  had  some  resemblance 
with  that  of  the  three  children  in  the  Babjplo- 
nian  fomace;  and  Theudas  and  Jndas,  the  two 
incendiaries  of  the  people,  in  the  davs  of  Cse- 
aai^s  triUite,  might  as  well  pretend  their  eaute 
to  be  Kke  the  BJaccabees. 

'<  Thus  he  6nded  the  second  Article  of  the 
Charge,  upon  which,  be  said,  were  imprinted 
f>ther  two  of  these  six  characters  of  mslice,  for- 
merly vented :  that  is,  a  wicked  intention  to 
increase  his  msjeetvls  displeasure  apmst  his 
eood  subjects  so  refusing,  and  to  alienate  his 
Seait  ftom  the  rest  of  hie  people :  both  vrhicb 
were  points  so  odious,  that  be  needed  not  to 
add  any  fiirdier  inforoement  or  illustration. 

**  The  third  Article  oooained  three  Clauses. 

**  1.  That  authority  of  paHiament  is  not  ne- 
cessary for  the  raising  of  Aide  and.  Subsidies. 
i— fl^  That  the  tlow  prooeediufi  9f  euch  as- 


semblies, are  not  fit  to  supply  the  urgent  neces- 
sity of  tlie  state. — 3.  That  parliaments  are  apt 
to  produce  sundry  impediments  to  the  just  de- 
signs of  princes,  and  give  them  occasion  of  dis* 
pleasure  and  discontent. 

''  For  proof  of  all  which  he  alledged  two 
places,  containing  the  two  first  of  those  »ix  con- 
siderations, which  are  prnpoimded  by  the  doc* 
tor,  to  induce  the  refusers  to  yield  to  the  Loan, 
iu  the  first  Sermon,  p.  26,  27. 

"  *  First,  if  tliey  would  please  to  consider,  that 

*  though  suck  a&semblies  as  are  the  highest  and 

<  greatest  representations  of  a  kiitgdoin,  be  most 
'  sacred  and  honourable,  and  necessary  also  to 
'  those  ends  Ut  which  they  were  at  first  insti- 

*  tuted;  yet  know  we  must,  tliat  ordained  they 
'  were  not  to  this  end,  to  contribute  any  right  to 

<  kings,  whereby  to  challenge  tributary  ai&  and 
'  subsidiary  helps ;  but  for  tiie  more  equal  im- 
'  posing,  and  more  easy  exacting  of  that  which 
'  tuto  kings  doth  appertain  by  natural  and  ori* 
'  ginal  law  and  justice,  as  tlieir  proper  inberi- 

*  tance  annexed  to  their  imperial  crowns  from 

*  their  birth.  And  therefore  if  by  a  magistrate 
'  that  is  supreme,  if  upon  necessity,  extreme  and 
'  U'gent,  such  subsidiary  helps  be  required,  a 

*  proportion  being  held  respectively  to  the  abi- 

*  lity  of  the  persons  charged,  and  the  sum  and 
'  quantity  so  required  surmount  not  too  remark- 
'  ably  the  use  and  charge  for  which  it  was  levied, 

*  very  hard  would  it  be  for  any  man  in  the 

*  worid,  that  sliould  not  accordinglr  satisfy  such 

*  demands,  to  defend  his  conscience  from  that 
'  heavy  prejudice  of  resisting  the  ordinance  of 

*  God,  and  receiving  to  himself  damnation ; 
'  though  everv  of  those  circumstances  be  not 
'  observed,  which  by  the  municipal  law  is  re- 

*  quired. 

** '  Secondly,  if  they  would  consider  the  im- 

*  portnnitie%  that  often  may  be  urgent,  and 

*  pressing  necessaries  of  state,  that  cannot  stay 
'  without  certain  and  apparent  danger,  for  the 
'  motion  and  revolution  of  so  great  and  vast  a 
'  body  as  such  astemhiir  s  are,  nor  yet  abide  their 

*  long  acd  pausing  deliberation  when  they  are 
'  asserablefl,  nor  stand  upon  the  answering  of 
'  those  jealous  and  over- wary  cautions  and  ol^ 

*  jections  made  by  some,  who,  wedded  orer- 

*  much  to  the  love  of  epidemical  and  |>opular 
'  errors,  and  bent  to  cross  the  roost  just  and 

*  lawful  designs  of  thair  wise  and  graciouisove- 

*  reign  ;  and  that  under  the  plausible  shews  of 
'  singular  liberty  and  freedom,  which,  if  their 

*  conscience  might  speak,  would  appear  nothing 
'  more  than  the  satisfying  either  of  private  hu- 
'  mours,  passions,  or  purposes.' 

**  He  said,  he  needed  not  draw  any  argu* 
ments  or  conclusions  from  these  places;  the 
substance  of  the  Chaige  appeared  sufficiently 
in  the  words  themselves :  and  to  this  3d  Article 
he  fixed  two  other  of  these  six  obamctets  of 
maUce,  that  it  is  bis  wicked  intention  to  avert 
his  majesty's  mind  from  causing  of  parliament^ 
and  to  cause  jealousies,  seditions,  and  dirisioM 
in  the  kingdom;  which  he  shortly  enforced 
thus :  if  parliaments  be  taken  away,  miscbieft 
and  di^ordcn  must  needs  aboundi  without  anj 
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posftibility  of  good  laws  to  reform  them ;  griev> 
ances  will  dauy  increase,  without  opportunities 
or  means  to  redress  tliem ;  and  what  readier 
way  can  tb«re  be  to  distractions  lietwixt  the 
king  and  people,  to  tumidts  and  distempers  in 
the  state,  than  this  ? 

*'  And  so  he  concladed  this  third  Article  of 
the  Charge. 

**  The  limitations  whereby  the  doctor  had 
provided  to  justify  (or  at  lea^t  to  excuse)  him- 
self, were  propounded  to  be  three.  1. 1'hai  he 
did  not  attribute  to  the  king  any  such  absolute 
power  as.  might  be  excrci^d  at  all  times,  or 
upon  nil  occasions,  'according  to  his  own  plea- 
sure, but  only  upon  necessity;  extreme  and 
urgent.  3.  That  the  sum  required  must  be 
proportionable  to  the  ability  of  the  party  and 
to  liie  use  and  occasion.  3.  That  he  did  not 
say,  that  the  substance  of  the  municipal  or  na- 
tional laws  Blight  be  omitted  or  neglected,  but 
the  circumstances  only. 

**  To  these' were  offered  three  Answers,  the 
first  general,  the  other  two  particular.    The 

{general  Answer  was  this,  That  it  is  all  one  to 
eave  the  power  absolute,  and  to  leare  the  judg- 
ment arbitrary,  when  to  execute  that  p<iwer ; 
for  although  these  limitations  should  be  admit- 
ted, yet  it  IS  left  to  the  ^ing  alone  to  determine, 
what  is  an  urgent  and  pressing  necessity,  what 
is  a  just  proportion,  both  in  respect  of  the 
ability,  and  of  the  use  and  occasion  :  and  what 
shall  be  said  to  be  a  circuQistance,  and  what  of 
the  substance  of  the  law ;  and  the  subject  is 
left  without  remedy:  the  legal  bounds  being 
taken  away,  no  private  person  shall  be  allowed 
tx>  oppose  bis  own  particular  opinion  in  any 
of  these  points  to  the  king's  resolution  ;  so  that 
all  these  limitations,  though  specious  in  shew, 
are  in  effect  fruitless  and  vain. 

**  The  first  particular  Ai>swer  applied  to  that 
limitation  of  urgent  necessity,  was  taken  from 
the  case  of  Normandy,  as  it  appears  in  the 
Commentaries  of  Gnifme  Jeremie,  upon  the 
customary  laws  of  that  duchy:  they  having 
been  oppressed  with  some  grievances,,  contrary 
to  this  franchise,  made  their  complaint  to  Lewis 
tl)e  tenth,  which  by  his  charter,  in  the  year 
1314,  acknowledging,  the  right  and  custom  of 
the  country,  and  that  they  had  been  unjustly 
grieved,  did  erant  and  provide,  that  from 
Uience-forward  they  should  be  free  from  all 
subsidies  and  exactions  to  be  imposed  by  him 
and  his  successors;  yet  with  this  clause, '  si  ne- 
*  cessitie  grand  ne  le  requiret  :*  which  small  ex- 
ception hath  devoured  all  these  immunities; 
for  though,  these  states  meet  every  year,  yet 
they  have  little  or  no  power  left,  but  to  agree  to 
such  levies,  as  the  king  will  please  to  make 
upon  them. 

**  The  second  particular  answer  applied  to  the 
limitation  and  diminution  of  this  power,  which 
may  be  pretended  to  be  made  by  this  word, 
'  circumstances j  as  if  he  did  acknowledge  the 
king  to  be  bound  to  the  substance  of  the  law, 
and  free  only  in  rerard  of  the  manner ;  whereas 
if  the  places  be  observed,  it  will  appear,  that 
he  intends  by  that  wordy  The  assembly  of  par^ 


liaments,  and  assent  of  the  people,  such  con- 
tribution, which  is  the  very  substance  of  the 
right  and  liberty  now  in  que^tioo. 

*'  The  Circumstances  of  Aggravation  ob- 
served to  be  annexed  to  this  cause,  were  these. 
The  first  from  tlie  place  where  these  sermons 
were  preached ;  the  court,  the  king's  own  fa- 
mily, where  such  doctrine  was  betbcc  so  well 
believed,  that  no  m^n  needed  to  be  converted. 
Of  this  there  could  be  no  end,  but  either  simo- 
niacal,  by  flattery  and  soothing  to  make  way 
fur  his  own  preferment,  or  else  extreme  mali- 
cious, to  add  new  afilictions  to  those  «vho  lay 
under  his  majesty's  wrath,  disgraced  and  im^ 
prisoned,  and  to  enlarge  the  wound  which  Had 
been  given  to  the  laws  and  liberties  of  the 
kiugdom.  • 

**  The  second  was  from  the  consideration  of 
his  holy  function :  he^  is  a  preacher  of  God's 
word;  and  yet  he  had  endeavoured  to  make  that 
which  was  the  only  rule  of  justice  and  goodoe^, 
to  be  the  warrant  for  violence  and  oppression. 
He  is  a  messenger  of  peace,  but  he  had  endea- 
voured to  sow  strife  and  dissension,  not  only 
amongst  private  persons,  but  even  betwixt  the 
king  and  his  people,  to  the  disturbance  and 
danger  of  the  whole  state :  he  is  a  spiritual 
father,  but  like  that  evil  father  in  the  gospel, 
he  hath  given  his  children  stones  instead  of 
bread;  instead  of  iiesh  he  hath  given  tbein 
scorpions.  Lastly,  he  is  a  minister  of  the 
church  of  England,  but  he  hatli  acted  the  part 
of  a  Romish  Jesuit ;  they  labour  our  destruction, 
by. dissolving  the  oath  of  allegiance  taken  by 
the  people;  he  doth  the  same  work,  by  dissolv- 
ing the  oath  of  protection  and  juuice  taken  i>y 
the  king. 

**  A  diird  point  of  aggravation  was  drawn  from 
the  quality  of  these  authors,  upon  whose  au- 
thority he  doth  principally  rely,  being  for  the* 
most  part  friars  and  Jesuits,  and  from  his.freud 
and  shifting  in  citing  those  authors  to  purposes 
quit&  different  from  their  own  meanings. 

"  Touching  which  it  was  performed,  that  most 
of  his  places  are  such  as  wer/e  intended  by  the 
authors  concerning  absolute  monarGhies,«ot  re- 
gulated by  laws  or  contracts  betwixt  the  king  and 
his  people ;  and  in  answer  to  alitauiliOrities  of 
this  kind,  were  alledged  certain  passages  of  a 
Speech  from  our*  late  sovereign  kmg  James,  to 
the  lords  and  commons  in  parliament,  1609. 

**  In  these  our  times  we  are  to  distinguish  be- 
twixt the  state  of  kings  in  4heir  first  original, 
and  between  the  state  of  settled  kings  and  mo- 
narchs  that  do  at  this  time  govern  in  civil  king- 
doms, &c. 

^'  Every  jnst  king  in  a  settled  kinsdoro,  is 
bound  to  observe  the  paction  taade  to  his  peo- 
ple by  his  laws,  in  framing  his  government 
agreeable  thereunto,  &c. 

"  All  kings  that  are  not  tyrants  or  perjured, 
will  be  elad  to  bound  themselves  within  the 
limits  of  thrir  laws;  and  they  that  persuade 
them  to  the  contrary  are  vipers  and  pests,  both 
against  them  and  the  commonwealth.    . 

<<  It  was  secondly  observed,  that  in  the  27 
page  of  his  first  Sennon;  he  cites  these  word^ 
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necessity,  aid ;  and  if  the  subjects  did  not  sap- 
pty,  the  king  might  justly  avenge  it.  That  the 
i>ropriety  of  estates  and  goods  was  ordinarily 
iQ  the  subject;  but  extraordinarily^  that  is,  iir 
case  of  the  king's  need,  ttie  king  bath  right  to 
dispose  them. 

**  These  assertions  in  that  Sermon,  he  said, 
would  be  proved  by  very  good  testimony,  and 
therefore  desired  the  lorcls  tiiat  it  might  be  care*' 
fully  examiiiedi  because  the  commons  held  it  to 
be  a  ^reat  contempt  to  the  parlinmait  for  hlin 
to  inamtain  that  so  publicly,  which  was  here 
questioned. 

''  They  held  it  a  great  presumption  for  a  pri- 
vate divine  to  debate  the  right  and  power  of  the 
king,  which  is  a  matter  of  such  a  nature,  as 
to  be  handled  only  in  this  high  court,  and  that 
with  moderation  and  tendemess.--Aad  so  ho 
concluded  that  point  of  aggravation. 

''In  the  last  place,  he  produced  some  such 
precedents  as  might  testify  what  the  opinion  of 
our  ancestors  would  have  been,  if  this  case  had 
fallen  out  in  their  time ;  and  herein,  be  said 
he  would  confine  himself  to  the  reigns  of  the 
fir&t  three  Edwards,  two  of  them  princes  of 
great  glory :  He  began  with  the  eldest,  Westm. 
1.  c.  S3. 

''  By  this  statute,  3  £d.  1,  provision  was 
made  against  those  who  should  tell  -  any  fkl$e 
news  or  device,  by  which  any  diM^rd  or  scandal 
may  arise  betwixt  the  king,  his  people,  and  great 
men  of  the  kingdom. 

"  27  Edw.  3,  Rot,  Pari.  n.  20.  It  was  de- 
clared bv  the  king's  proclamation,  sent  into  all 
the  counties  of  England,  That  they  that  reported 
tliat  he  would  nut  observe  the  Great  Charier, 
were  malicious  people,  who  desired  to  put 
trouble  and  debate  betwixt  the  king  and  his^sub^* 
jects,  and  to  disturb  the  peace  and  good  estate 
of  the  king,  the  people,  and  the  rea!m. 

*'  b  Edw.  12.  Inter  novas  ordmationes,  Henry 
de  Beamond,  for  giving  the  king  ill  couns^ 
against  his  oath,  was  put  from  the  council,  and 
realrained  from  coming  into  the  presence  of  the 
king,  under  pain  of  coi^scation  and  baoishmeDt. 

''  19  Edw.  2.  Clause  Minidors.  CommissioiM 
were  granted  to  inquiie  uport  the  statute  of  W« 
1.  touching  the  spreading  of  news,  whereby  dis- 
cord and  scandal  might  grow  bclwiit  the  king 
and  his  people. 

**  10  Edw.  Clause  M.  26.  Proclamation 
went  out  to  arrest  all  them  who'  had  presumed 
to  report,  that  the  king  would  lay  upon  tlie 
woob  certain  sums,  besides  the  ancient  and  dua 


Saarez  de  legibos,  lib.  5,  cap.  17.  Acceptaii- 
<  on  em  populi  non  esse  conflitionem  necessa- 

*  riam  ex  vi  juris  naturalis  aut  gentium,  neque 

*  ex  jure  communi.'  *  The  Jesuit  adds,  •  ncqae 

*  ex  antiquo  jure  Hispanise;' which  words  are 
left  out  by  the  doctor,  lest  the  reader  might  be 
invited  to  inquire  what  was  '  antiquum  jus  His- 

*  paniae ;'  a^d  it  might  have  been  learned  from  the 
same  author  in  another  place  of  thnt  work,  that 
about  two  hundred  veal's  since,  thih  liberty  was 
granted  to  the  people  by  one  of  the  kings,  that 
no  tribute  should  be  imposed  without  their  con- 
sent. And  the  author  adds  further,  that  after 
the  law  introduced  and  confirmed  by  custom, 
the  king  is  bound  to  observe  it.  From  this 
place  he  took  occasion  to  make  this  short  di- 
gres*iion,  That  the  kings  of  Spain  being  pow- 
erful and  wise  princes,  would  never  have  parted 
with  such  a  mark  of  absolute  royalty,  if  they 
had  nut  fi)und  in  this  course  more  advantage 
than  in  the  other,  and  the  success  -and  prospe- 
rity of  that  kingdom,  through  the  valour  and 
industry  of  the  Spanish  nation,  so  much  advan- 
ced siuce  that  time,  do  manifest  the  wisdom  of 
that  change. 

•*  The  third  observation  of  fraud,  in  pervert- 
ing his  authors,  was  thii»:  In  the  twentieth  page 
of  the  first  Sermon,  he  cites  these  words  out  of 
the  same  Suarez,  de  legibus,  lib.  5.  c.  15.  fol. 
300.    \  Tributa  esse  maxime  naturalia,  et  pne 

*  se  ferre  justitiam,  quae  exiguntur  de  rebus 

*  propriis ;'  this  be  prcduceth  in  proof  of  the 
just  right  of  >ines  to  lay  tributes.  And  no  man 
that  reads  it  douots,  but  that  in  Suarez's  opinion, 
the  kind's  interest  and  propriety  in  the  goods  of 
his  subjects,  is  the  ground  of  that  )ustice;  but 
the  truth  is,  that  Suarez  in  that  chapter  had 
distributed  tributes  into  divers  kinds,  of  which 
he  calls  one  sort,  *  Xributum  rea]<(,'  and  describes 
it  thus,  '  Solent  ita  vocari  pensiones  qusdam 

*  qu»  pendontor  regibus  et  principibus  exteris 
<  et  agris,  quae  it  principio  ad  sustentationem 

*  illis  applicata  fuerant,  ipsi  vero  in  feodum  in 
'  aliis  ea  douarunt  sub  certa  pensione  annua, 

*  quae  jure  civili  canon  appellan  solet,  quia  cer- 
'  ta  regula  et  lege  prcscripta  erat ;'  so  that  the 
issue  is,  this,  wliicfa  Suares  affirms  for  justifica- 
tion of  one  kind  of  tribute,  which  is^  no  more 
than  a  fee-fiirm  of  rent  due  by  reservation  in 
the  grant  of  the*  king's  own  lands,  the  Dr.  here- 
in, worse  than  a  Jesuit,  doth  wrest  to  the  justi- 
fication of  all  kmds  of  tribute .  exacted  by 
imposition  upon  the  goods  of  the  subjects, 
wherein  the  king  had  no  interest  or  propriety 
at  all. 

4.  '^  The  last  aggravation  was  drawn  firom 
his  behaviour  smce  these.  Sermo*ns  preached, 
whereby  he  did  continue  still  to  multiply  and 
increase  his  offence,  yea,  even  siuce  the  sitting 
of  the  parliament,  and  his  beine  questioned  in 
parliamenb;  upon  the  4th  of  May  last  he  was 
so  bold,  ns  to  publish  the  some  doctrine  in  his 
own  parish-church  of  St.  Giles;  the  points  of 
vrhich  Sermons  are  these: 

^  That  the  king  had  right  to  order  all,  as  to 
him  should  seera^good,  without  any  man's  con- 
sent.   That  the  king-might  require^  in  time  of 


customs,  where  tlic  king  call^  these  reports, 

*  Exquisita  mendacia,  j^c.  quae  non  tantum  in 

*  puhlicam  laesionem,  sed  in  nostrum  cedunC 
*■  damnum,  et  dedecus  manifestum.^ 

*'  12  Edw.  3.  Rot.  Almaniie.  The  king  writes 
to  the  archbishop  of  Canterbury,  excusing  him- 
self for'some  impositions  wliich  ne  had  laid,  pro- 
fessing his  great  sorrow  for  it,  desires  the  arch- 
bishop by  indulgences  and  other  ways  to  stir  up 
the  people  to  pi^y  for  him,  hoping  that  God 
would  enable  him  by  some  satisfactory  benefit 
to  make  amends  and  coinfort  hb  subjects  for 
those  pressures. 
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^  To  these  Ceonpoml  precedents  of  ancient 
times  which  were  aliedged,  he  added  an  eccle- 
siasticai  prece<lent  out  of  a  bouk  called  Pupilla 
Oculi,  being  published  for  the  instrncdon  of  con* 
fcssors,  io  the  title  '  de  participaiitibus  cum  ei- 
'  communicatis/  fol.  59.  All  the  articles  of 
Magna  Char  (a  are  inserted  with  this  direction, 

*  Hos  articulos  iguorare  non  debent  quibus  in- 

*  cumbit  confeuiones  audire  infra  proviuciam 

*  Cantuarienseiii/ 

**  He  likewise  remembered  the  proclamation 
8  Jac.  for  the  cnlliiig  in  aod  burning  of  doctor 
Cowel's  book,  for  which  the^  re.tsons  are  given, 
Fur  mistaking  the  true  state  uf  the  parliament  of 
the  kingdom,  and  fundnmental  constitution  and 
privileges  therC(»f :  tor  speaking  iri-everentiy  of 
the  common  law,  it  being  a  thing  utterly  unlaw- 
ful fur  any  subject  to  speak  or  wnte  against  that 
law  under  which  he  liveth,  and  which  we  are 
•worn  and  resolve  to  maintain. 

**  From  these  precedents  he  collected,  that  if 
former  parliaments  were  so  careful  of  false  ni* 
niours  and  news,  tliey  wtiuld  have  been  much 
more  tender  of  ^uch  doctrines  as  these,  which 
might  produce  true  occasions  q£  discord  betwixt 
the  king  and  his  people. 

**  If  those  who  reported  the  king  would  lay 
impositions,  and  break  his  laws,  were  thought 
such  heinous  offenders,  how  much  more  should 
the  man  be  condemned,  who  peraoaded  thr  king 
be  is  not  bound  to  keep  those  laws  f  If  tha( 
great  king  was  so  far  from  ch4ill<  nging  any  right 
in  this  kind,  that  he  prof'ssed  his  own  sorrow 
aod  repentance  for  grieving  his  subjects  with 
unla««ful  chai^ges:  It  confessors  were  enjoined 
to  frame  the  consciences  of  the  people  to  the 
observances  of  these  laws,  certainly  such  doc- 
trine, and  such  a  preacher  as  this,  would  have 
been  held  most  strange,  and  abomiuable  in  all 
these  times  i 

<<  The  third  general  part  was  die  conclusion 
or  prayer  of  the  commons-,  which  consisted  of 
three  clauses.  1.  They  reserved  to  themselves 
liberty  of  any  other  accusation,  and  fur  this,  he 
said,  there  was  great  reason,  that  as  the  doctf»r 
multiplied  his  offences,  so  tliey  may  renew  their 
accusations.  9.  They  save  to  themselves  liberty 
of  replying  to  bis  Answer,  for  they  had  great 
cause  to  thmk  chat  he  who  would  shift  so  much 
in  offendin::,  would  shift  much  more  in  answer- 
ing. S.  They  desire  he  might  be  brought  to 
examination  and  judgment ;  this  they  thought 
would  be  very  important  for  the  comfort  of  ihe 
present  age,  for  the  security  of  the  future  against 
such  wicked  atld  malicious  practices;  and  so  lie 
concluded,  that  seeing  the  cause  had  strength 
chouffh  to  maintain  itself,  his  humble  suit  tn 
their  lordships  was,  That  they  would  not  observe 
his  infirmities  and  defects,  to  the  diminution  or 
pr^odice  of  that  str^gth.'' 


June  0.  The  Lord  Keeper  having  reported 
the  Declaration  before  mmtioned,  and  the  sub- 
•tance  of  Mr.  Pym's  Speech  6ii  the  delivery  of 
it,  the  lords  ordered,  that  the  said  Manwaring 
•heald  be  taken  into  custody,  and  brouglit  to 
answer  the  Charge  exhibited  against  him. 


June  10.  The  lords  examined  several  wit- 
nesses in  Dr.  Mahwaring*s  cause. 

June  11th.  Roger  Manwaring,  doctor  in 
divinity,  being  this  day  brought  to  the  bar,  the 
Declaration  uf  the  commons  against  him  was 
read.  Then  Mr.  Serjeant  Crew  and  Mr.  At- 
torney-General did  charge  him  with  the  offences 
contained  in  the  said  Declaration':  and  opened 
tlie  Proofs  of  the  said  Offences  out  of  the  seve- 
ral places  of  his  two  Sermons,  w  hicli  he  preached 
before  the  king  in  July  last.  And  they  did  fur- 
ther charge  the  said  itoger  for  preaching  a  third 
Sermon  the  4th  of  May  last,  sitting  the  parlia- 
ment, in  his  own  parish  church  of  St.  Giles  in  the 
Fields ;  wherein  he  delivered  three  Articles  to 
this  effect,  viz.  1.  **  That  in  matters  of  Sup- 
plies, in  cases  of  necessity,  the  king  had  right  to 
order  all,  as  seemed  good  to  him,  without  con- 
sent of  his  people.  3.  That  the  king  might  re- 
quire Loans  of  bis  people,  and  avenge  on  such 
as  should  deny.  3.  Inat  the  subject  hatb  pro- 
perty of  his  goods  in  ordinary ;  but,  in  extraor- 
dinaries,  the  property  was  in  the  king.*'-^Aod 
they  charged  the  said  Manwaring  with  great 
presumption,  to  dispute  the  right ^of  the  king 
and  liberty  of  the  subject,  and  the  right  of  the 
parliaments,  in  bis  ordinary  Sermons. 

The  Cher|e  being  ended,  the  Jjord-Keeper 
demanded  of  Dr.  Munwaring,  .Whether  he  did 
acknowledge  the  3  tenets  to  be  preached  by 
him  in  his  Seipons  4th  of  May :  this  he  abso-' 
lutely  denied.  Whereupon  the  Clerk  read 
tiie  Examination  of  H.  Clayton,  esq.  and  sir  D. 
Norton,  knt.  who  had  affirmed  some  parts  there- 
of upon  their  oaths.  Then  Dr.  Manwaring  be- 
ing admitted  to  speak  for  himself,  protested  be- 
fore God,  upon  his  salvation,  '*  That  he  never 
had  any  meaning  to  persuade  the  king  to  alter 
the  fundamental  laws  of  the  kingdom :  his  only 
end«i  were  to  do  his  majesty  service ;  and  to 
persuade  a  supply  in  cases  of  extreme  neces- 
sity; he  desired  favour  andjustice  to  et plain 
himself;  and,  because  his  book  consists  of  many 
conclusions,  that  the  spiritoal  lords  miglit  be 
judges  of  the  inlerences  and  logical  deductions 
therein.''  He  further  humbly  besought  thtlt 
lordships  to  allow  him  counsel  to  apeak  for  him, 
in  point  of  law ;  time  to  answer  the  particulars  ; 
a  copy  of  the  Charge  in  writing;  and  recourse 
to  his  books  at  home,  upon  caotidn  to  attend 
again,  when  their  lordships  shall  appoint; 

The  prisoner  being  withdrawn,  and,  after 
some  donate  on  his  requests,  brooght  to  the  bar 
again,  the  Lord-Keeper,  by  direction  of  the 
house,  blamed  him  for  that  he  divided  his 
judges;  by  requiring  a  part  of  his  Charee 
acamst  him  to  be  referred  to  the  lords  the 
bishops ;  whereas  the  whole  matter  belongs  to 
all  the  lord*^  jointly. — ^Then  his  lordship  told 
him,  That  the  house  hail  oon»idered  of  his  other 
requests,  and  granted  him  the&e,  viz.  1.  To 
have  a  copy  of  his  Charge,  t.  To  hav«?  time 
till  Friday  inomtng  to  make  his  Answer.  8. 
To  have  leave  to  go  to  his  own  house,  and  to 
a^iide  there  with  a  keeper.  And  his  lordship 
further  told  hiiD|  That  it,  upon  iccolkcting  bias- 
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self,  he  shall  desire  Access  to  their  lordships  to- 
morrow morning,  it  bhall  be  granted  him. 

June  13.  A  Mess'ai;e  from  the  conimotis,  by 
sir  EUlw.  Coke  and  others. 

The  2nd  part  of  which  Message  was  concern- 
ing Dr.  Manwaring's  Book;  They  said  ihey 
tbuud  tiis  iiiHJe!»ty*s  command  set  upon  the  first 
l&if,  to  warrant  the  printing  of  that  book;  but 
that  this  they  had  cause  to  saspect,  because, 
though  they  found  those  words  struck  out  in  the 
ori!£inuly  they  still  stood  in  the  printed  book. 
And,  as  they  conceive  the  printer  durst  not  do 
it  without  warrant,  they  therefore  desired  their 
lordships  to  examine  by  what  means  this  special 
command  wns  derived,  from  his  majesty  to  the 
primer  ?  And  when  their  lordships  have  found 
the  party,  or  parties,  who  gave  the  warrant, 
the  coiumons  demand  to  have  him  or  them 
punished,  with  as  much  severity  or  more,  as 
Maiuvaring  himself. — Anne,  ''The  lords  do, 
unanimously,  agree,  That  his  majcbty's  said 
Message  for  the  entering,  enrolling,  and  print- 
ing of  the  said  Petition  and  Answer,  shall  be 
entered  here,  as  is  dea^ired :  and,  as  concerning 
tiie  examination  who  gave  the  warrant  for 
printing  of  Dr.  Manwaring's  Book,  their  lord- 
bhips  will  take  it  into  consideration ;  and  do 
that  therein,  which  shall  be  fit.'' 

The  same  dny,  npon  another  Message  of  the 
commons  to  the  upper  house,  it  was  ordered  by 
their  lordships,- That  Rd.  Badger,  who  priuted 
Dr.  Manwaring's  Book,  be  presently  brought 
before  their -lordships  ;  who,  being  brought  to 
the  bar,  sworn  and  examined,  answered.  That 
Dr.  Manwaring,  himself,  delivered  him  his  two 
Sermons  to  be  printed,  tvith  the  bishop  of  Lon- 
don's signification  to  th.it  effect,  under  his 
lordship's  hand  :  and  that  \«hen  the  book  was 
fiitly  printed,  Dr.  Manwaring  brouglit  the  title 
of  his  said  book,  written  with  his  own  hand,  as 
it  is  now  printed.  Hereupon  tiie  said  printer 
was  dismissed  at  this  time ;  and  the  earl  of  Es- 
sex and  the  bishop  of  Lincoln  were  sent,  from 
tlie  house,  to  the  bishop  of  London,  to  under- 
stand, from  his  loid^hip,  what  authority  he  had 
for  signifying  his  majesty's  special  command  fur 
the  printing  of  \^r.  Manwaring's  Book. 

June  13.  Dr.  Manwaring  being  this  day 
brought  to  the  bar  before  the  lords,  and  ;id- 
mitted  to  speak  for  himself  unto  ihe  ChHr7e  of 
the  commons  ugain&t  him,  answered  in  etfect 
as  folioweth;  *'  First,  he  shewed  that  he  was 
tinder  a  great  burthen  of  sorrow  and  weakness 
here  to  present  hims^^-unto  their  lordships : 
and  then  rendered  them  humble  thanks,  for 
tiring  him  leave  ai*d  time  to  recollect  himself 
before  he  made  his  Answer:  and  craved  a 
favourable  interpretation  of  whnt  he  was  now 
to  speak.  As  touching  his  two  Sermons  com- 
plained of  hy  the  commons,  he  said,  '  That  he 
was  induced  to  preach  them  by  a  public  remon- 
strance of  (he  necessities  of  the  state  at  that 
time;  and  that  he  printed  them  at  bis  majesty's 
special  command.  That  the  grounds  of  his 
positions,  in  those  two  Sermonn,  are  in  the 
iftoly  scriptures,  and  in  the  interpreters  of  the 
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scriptures,  and  are  not  complained  of-  by  the 
commons,  but  the  inferences  only,  drawn  from 
those  grounds,  are  questioned  by  them.  He 
craved  leave  to  explain  himself  in  two  of  those 
positions :  The  first  where  he  says,  <  That  kings 
partake  of  omnipotence  with  God,'  he  said, 
that  he  meant  no  more  by  this  than  is  meant 
by  the  holy  scriptures,  and  by  the  laws  of  the 
land :  for  the  Psalms  say,  '  Dii  est  is' ;  and  Mr. 
Calvin  saith,  '  Keges  a  Deo  imperium  babeie, 
<  et  divinam  potestatem  in  regibus  residere ;' 
wherefore  to  offend  against  kings  he  thought  it 
sacrilege ;  and,  by  the  laws  of  the  kingdom,  a 
great  image  of  God  is  in  the  king.  The  other 
position,  which  he  desired  to  explain,  ^as 
touching  the  king's  justice;  where  he  says,  in 
his  second  Sermon,  p.  S5.  '  That  justice  mtfp- 
cedes  not  between  God  and  roan,  nor  between 
the  prince,  being  a  father,  and  the  people,  as 
children :'  he  said,  <  That  he  meant  thereby,  that 
as  man  caunot  requite  God,  nor  the  child  (he 
father ;  so  the  king,  being  dispenser  of  God's 
power,  cannot  be  requited;  but  his  meaning 
was  not,  that  the  king  hhouid  not  have  laws.' — 
And  touching  those  iuferences,  made  by  the 
commons  out  of  his  two  Sermons  complained 
of,  which  they  impute  either  to  sedition  or 
malice,  or  to  (he  destroying  of  the  municipal 
laws  of  the  land,  or  slighting  of  parliaments,  be 
protested,  before  God  and  his  lioly  angels,  lliat 
they  were  ne\'er  in  his  thoughts.  He  only 
thought  to  persuade  those  honourable  gentle- 
men, who  refused  to  conform  themselves,  to 
yield  a  supply  unto  the  pre!>ent  and  imminent 
necessities  of  the  s(ate.  And,  in  the  conclusion 
of  his  speech,  he  expressed  his  great  sorrow  to 
be  thus  accused :  and  begged  pardon  and 
mercy  of  their  lordships,  and  of  the  commons, 
even  tor  God*s  sake;  for  the  king's  sake,  whom 
they  so  much  honoured ;  for  religion's  sake ; 
and  for  his  calling's  sake  ;  humbly  beseeching 
them  to  accept  of  this  submission." 

This  being  spoken  by  V^r,  Manwaring,  and 
he  willed  to  withdraw;  the  lord  archbishop  of 
Canterbury,  (J)r,  George  Abbot)  called  to  liim 
to  stay  ;  and  having  desired  leave  of  the  house 
that  he  might  say  somewriat  unto  him,  which 
was  granted ;  his  gnice  then  told  him,  '  That 
he  mifi^ht  have  made  some  better  use  of  the 
great  favour  which  they  did  him,  in  giving  him 
time  to  recollect  }iim«elf  before  his  Auhwer  e 
but  he  saw  in  him  (as  St.  Bernard  saith)  '  That 
there  arc  some  men  who  are  miseri  sfd  uon 
wiserendi  J*  and  that  he  was  sorry  to  hear  such 
an  Answer  to  the  accusation  of  tiie  commons:* 
but,  God  be  thanked,  the  king  had  no  v  wiped 
away  what  wiis  intended  by  his  two  Sermons  : 
which  Sermons,  his  crace  said,  he  both  mislik- 
ed  and  abhorred,  and  whs  sorry  that  he  came 
only  to  extenuate  h-s  fnnlt.  Touching  the  par- 
ticipation, which  Dr.  Manwaring  gave  the  king 
wiifi  God,  his  grace  told  him,  *  1  hut  it  was  very 
blasphemy ;  and  that  those  words  in  the  Psnlms, 
Dii  estis,  do  warrant  no  such  matter:'  and 
touching  his  other  assertion,  that  there  is  no 
justice  hut  between  equals,  and  not  between 
God  and  man ;  the  parent  and  his  children ; 
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nor  betweeti  the  king  and  his  people ;  his  erace  I 
told  him,  '  It  was  impious  and  fiatse ;  and  tliat 
he  had  thereby  drawn  an  infamy  upon  ns  and 
oar  rerrgion ;  and  had  given  an  occasion  to  the 
Jesuits  to  tradoce  us :'  and  shewed  him,  *  That 
the  scriptares  do  plainly  declare  asid  prove  a 
justice  from  God  to  man,  from  a  parent  to  his 
children,  and  from  a  king  to  his  people  :'  and 
further,  '  That,  by  the  laws  of  God  and  man, 
there  was  ever  a  communitive  justice  between 
the  king  and  his  people*  for  matter  of  coins, 
and  a  distributive  justice  for  government.'  Then 
putting  him  in  mind  of  Annxarchos  the  philo- 
sopher, whom  the  king  of  Cyprus  caused  to  be 
brayed  in  a  brazen  mortar  for  his  base  flattery 
(as  a  just  re^va^d  for  all  flatterers  of  princes)  he 
blamed  him  much  for  citing  of  Suarez,  and 
other  Jesuits  in  hi«  sermons :  and  willed  him  to 
rend  the  Fathers,  the  antient  interpreters  of  the 
acriptupes.*' 

xhe  Archbishop  having  ended  his  grave  ad- 
monition, Dr.  Manwaring  made  a  short  reply 
touching  his  said  two  assertions :  and  said^ 
*  That  he  denied  not  justice  and  law  to  be  be- 
tween king  and  people ;  but  afHnned  that  the 
king's  iustice  could  not  be  requited  :  and  ex- 
cused nimself  for  citing  of  Suarez,  for  in  those 
places  he  spake  for  the  king.' 

The  prisoner  being  withdrawn,  the  lords  con- 
tidered  of  their  censure  against  him ;  and  their 
lordships  thought  him  worthy  of  svvere  punish- 
ment,  lot  attributing  unto  the  king  a  participa- 
tion of  God's  omnipotence,  and  an  absolute 
power  of  government ;  for  his  scandalous  asser- 
tions against  parliaments ;  and  for  branding 
those  gentlemen,  who  refused  the  late  Loans, 
with  damnation ;  but,  for  tl-at  he  so  deeply 
protested  that  he  had  no  intention  to  seduce  the 
king's  conscience ;  nor  to  sow  sedition  between 
his  majesty  and  his  people ;  nor  to  incense  his 
majesty  against  parliaments ;  nor  to  abrogate 
the  municipal  laws,  as  was  objected  by  the 
commons ;  and  in  regard  that  the  king  himself 
had  protested  (as  was  affirmed  by  some  lords  of 
the  privy-coancil)  that  he  understood  him  not 
in  that  sense ;  and  for  that  his  majesty's  gra- 
cious Answer  unto  the  Petition  of  Right  exbi* 
bited  this  pRrliament,  hath  removed  those  jea- 
lousies, which  otherwise  the  subjects  might 
justly  have  feared,  by  the  assertions  in  those 
Sermons :  and  also  for  that  he,  the  said  Dr. 
Manwaring,  had  shewed  h'mself  very  penitent 
and  sorrv  for  the  same :  their  lordships  agreed 
of*  a  milder  Sentence  against  him  than  other- 
wise they  would. — ^This  Sentence,  being  first 
argued  by  parts,  was  afterwards  read  and  as- 
tented  unto  by  the  general  and  unanimous  vote 
of  the  «»hole  house. 

June  14.  A  Message  was  sent  to  the  com- 
mons, *  That  the  lords  were  ready  to  proceed 
to  Judgment  against  Dr.  Manwaring ;  if  they, 
with  their  Speaker,  will  come  to  demand  the 
same.'  Anno,  'They  will  come  presently.' 
The  lords  being  in  their  robes.  Dr.  Manwaring 
was  brought  to  the  bar  by  the  seijeant  at  arms; 
and  the  commons  with  their  Speaker  being  come, 
Mr.  Speaker  said :— ^**  My  lords ;   the  knigltts, 


citizens,«nd  burgesses,  of  the  commons  house 
of  parliament,  liave  in^ peached  before  your 
lo^d^hips  Roger  Manwaring,  clerk,  doctor  in 
divinity,  of  divers  enormous  crimes;  for  which 
your  lordships  have  convened  him  before  you, 
and  examined  the  said  offences:  and  oow^ 
the  commons  have  commanded  me,  their 
Speaker,  to  demand  Judgment  against  him  for 
the  same." 

The  Judgment  against  Dr.  Manwaring. 

Then    the    Lord  Keeper    pronounced  tlie 
Judgment  against  him  in  these  words,  viz. 

^*  Whereas  Roger  Manwaring,  doctor  in  di- 
vinity, hath  been  impeached  by  the  house  of 
commons  for  misdemeanors  of  a  high  nature, 
in  preacliing  two  Sermons  before  his  majesty  in 
summer  last;  which  are  since  published  in 
print,  in  a  Book  intituled, '  Religion  and  Alle- 
'  giance ;'  and  in  a  third  Sermon  preached  in 
tlie  parish  church  of  St.  Giles  in  the  Fields,  the 
4tli  of  May  Inst ;  and  their  lordships  have  con- 
sidered of  the  said  Dr.  Manwaring*s  Answer 
thereunto,  expressed  with  tears  and  grief  for 
his  offence,  most  humbly  craving  pardon  there- 
fore of  the  lords  and  commons  :  yet  neverthe- 
less, for  that  this  can  be  no  satisfactioa  for.  the 
great  offences  wherewith  he  is  charged  by  the 
said  declaration,  whichdo  evidently  appear  ia 
the  very  words  of  the  said  two  Sermons,  their 
lordships  have  proceeded  to  judgment  against 
hiqi ;  and  therefore  this  high  court  doth  ad- 
judge,— 1.  That  Roger  Manwaring,  doctor  lu 
divinity,  shall  be  imprisoned  during  the  plear 
sure  of  tlie  house.  2.  That  he  shall  be  fined  at 
1,000/.  to  the  kin[(.  3.  That  he  shall  make 
such  submission  and  acknowledgment  of  his  of- 
fences, as  shall  be  set  down  by  a  committee  in 
writing,  both  here  at  the  bar,  and  in  the  house 
of  commons.  4.  That  he  shall  he  suspended 
for  the  term  of  three  years,  from  the  exercising 
of  the  miui:itry  ;  and  in  the  mean  time  a  suffi- 
cient preaching  minister  shall  be  provided  out 
of  the  profits  of  his  living  to  serve  the  cure : 
this  suspension,  and  this  provision  of  a  preach- 
ing minisier,  shall  be  done  by  the  ecclesiastical 
jurisdiction.  5.  That  he  shall  be  disabled  for 
ever  to  preach  at  the  court  hereafter.  6.  That 
he  shall  be  for  ever  disabled  to  have  any  eccle- 
siastical dignity  or  secular  office.  7.  That  the 
said  Book  is  worthy  to  he  burnt :  and  that  for 
the  better  effecting  of  this,  his  majesty  may  be 
moved  to  grant  a  proclamation  to  call  in  the 
said  Books,  that  they  may  be  all  burnt  accord- 
ingly, in  London,  and  in  both  the  universities ; 
and  for  the  inhibiting  the  printing  thereof, 
hereafter,  upon  a  great  penalty.  And  this  is 
the  Judgment  of  the  lords." 

Then  the  commons  departed,  and  Dr.  Man- 
waring was  sent  prisoner  to  the  J'leet.^-After 
this  the  .bishop  of  Lincoln  (Dr.  John  Williams) 
reported  the  Answer  of  the  bishOp  of  London, 
unto  the  Message  sent  him  by  the  house  the 
12th  of  June,  to  this  effect,  viz.  That  tlie  bishop 
of  London  (Dr.  George  Mountaigne)  answer- 
ed, *■  That  he  received  a  letter  from  the  bishop 
of  Bath  and  Wells  (Dr.  W.  Laud)tiie  last  torn- 
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mer^  for  the  printing  and  publinhing  of  Dr. 
Mauwariog's  two  ServDons,  by  iiia  innjesty's 
commanol :  and  thereapnn  bis  lordiihip  did  e,ive 
way  fur  the  printiag  thereof,  without  further 
examination :  and  caused  these  words,  *  Pub- 
Lshed  bj  bis  Majesty's  Special  Coinmand/  to 
be  pot  on  the  front  of  the  said  book  ;  that  it 
roi^bt  appear  to  be  printed  by  bis  majesty's  au- 
thority,  and  not  by  his  lordship's  approbation/ 
Uereupon  the  said  bisliop  of  Bsth  and  Wells, 
being  present,  said,  '  He  could  give  no  sudden 
Answer  unto  this  report ;  but  acknowledged 
that  be  wrote  the  said  letter  unto  the  bishop  of 
London,  by  his  majesty  s  express  command- 
ment, that  the  said  two  Sci^uons  should  be 
printed :  which  letter,  he  said,  he  wrote  Inst 
summer  from  Woodstock,  when  his  majesty 
was  there.'  And  the  earl  of  Montgomery 
affirmed,  upon  his  honour,  *  That  he  was  tiien 
present  at  Woodstock,  and  heard  his  majesty 
command  the  bishop  of  Bath  and  Wells  to 
cause  the  said  Book  to  be  printed ;  and  that 
the  said  bishop  desired  his  majesty  to  think 
better  of  it,  for  there  were  many  things  therein 
which  would  be  very  distasteful  to  the  people.* 
— ^The  duke  of  Bucks,  also,  and  the  earls  of 
Suffolk  and  Dorset,  protested,  on  their  honours, 
'  That  they  have  since  heard  his  majesty  affirm 
as  much.' 

June  10.  The  Hoate  of  Lords  ordered  to 
be  delivered  to  the  king  by  the  Lord-Keeper 
two  Messages,  one  against  Dr.  Mimwarii^'s 
Books;  desiring  his  majestf  to  pot  out  bis  Pro- 
clamation to  call  in  the  said  Books,  that  they 
might  be  all  burnt  in  London  and  Westminster, 
and  at  both  the  universities.  Also  to  inhibit 
the  reprinting  of  tliein  under  severe  penal- 
ties, &c. 

Jotie  18.  The  Lord  Keeper  reported  the  kine's 
Answer  to  the  two  Messages,  concerning  the 
cancelling  the  commission  of  Excise,  and  about 
Dr.  Manwaring's  Books.  As  to  Dr.  Man  waring, 
his  majesty  said,  ''  That  he  was  well  pleased 
with  their  request,  and  would  order  the  attor- 
ney-general to  prepare  a  proclamation  accord- 
ingly." 

Dr.  Manwaring's  Submission. 

Jun^  SI.  Dr.  Manwaring  was  brought  to  the 
bar,  in  order  to  read  and  subscribe  the  follow- 
ing Submission,  which  a  committee  of  lords  had 
drawn  up  for  that  purpose :  viz. 

**  May  it  please  this  honourable  house,  I  do 
here,  in  ail  sorrow  of  heart  and  true  repentance, 


acknowledge  the  many  errors  and  indiscretions 
which  I  luive  committed ;  in  preaching  and 
publibhinj;^  those  two  Sermons  ol  mine,  which  I 
called  '  lleligiou  and  Allegiauce,'  and  my  great 
fault  in  f.illinir  upon  tliis  theme  again,  anJ  hand- 
ling the  same  rashly  and  unadvisedly,  in  my 
own  parisli  church  of  St.  Giles  in  the  Fields, 
the  4th  of  May  last  past.  I  do  fully  acknow- 
ledge those  3  Sermons  of  mine,  to  have  been 
full  of  many  dangerous  passages,  inferences,  and 
scandalous  aspersions  in  most  parts  of  ihesiune: 
and  I  do  humbly  ackno\vled;iO  the  justice  of 
this  honourable  house,  in  that  Judgment  and 
Sentence  parsed  upon  me  f«)r  my  great  otFence  c 
and  I  do,  from  the  bottom  of  n»y  heart,  crave 
pardon  of  God,  the  king,  and  this  honourable 
liouse,  the  cliiuch,  and  this  commonwealth  in 
general,  and  those  worthy  persons  adjudged  to 
be  rejected  upon  by  me  m  particular^  for  these 
great  errors  and  offences. 

"'llOGER  MaWWARING." 

After  this,  the  Doctor  was  led  into  the  boose 
of  commons  by  the  warden  of  the  Fleet  prison, 
where  he  made  the  same  Submission,  on  his 
knees,  at  their  bar.* 

•  Doctor  Manwaring's  Sermons,  intituled, 
"  Religion  and  Allegiance,"  were  suppressed  by 
proclamation,  the  king  declaring,  that  though  the 
grounds  thereof  were  rightly  laid  to  persuade 
obedience  from  subjects  to  their  sovereign,  and 
that  for  conscience  sake;  yet  in  divers  passages^ 
inferences,  and  applications  tliereof,  trenching 
upon  the  laws  of  tliis  land,  and  proceedings  of 
parliaments,  whereof  he  was  ignorant,  he  so 
far  erred,  that  he  had  drawu  upon  himself  the 
just  censure  and  sentence  of  the  high  court  of 
parliament,  by  whose  judgment  also  that  Book 
stands  condemned  :  Wherefore  being  desirous 
to  remove  occasions  of  scandal,  he  thought  fil 
that  those  Sermons,  in  regard  of  their  influences 
and  applications,  be  totally  suppressed. 

Moreover  bishop  Montague,  and  doctor 
Manwaring,  procured  a  royal  Pardon  of  all 
errors  heretofore  committed  by  them,  either  iu 
speaking,  writing,  or  printing,  fur  which  they 
might  be  hereafter  questioned:  And  doctor 
Manwaring,  censured  by  the  lords  in  parlia* 
ment,  and  perpetually  disabled  from  future  ec- 
clesiastical preferments  in  the  church  of  £ug- 
land,  was  immediately  presented  to  tlic  rectory 
of  Stamford  Rivers  in  Essex,  and  bad  a  dispeo- 
sation  to  hold  it,  together  with  the  rectory  of 
St.  Giles's  in  t\m  Fields. 
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The  Case  of  Hugh  Pine,  esq.  upon  an  Accusation  of  Treason, 
for  Words  spoken  in  Contempt  of  the  King :  4  Charles  L 
1628.     [Croke,  Car.  J 17.] 


In  Serjeants-Inn  Hall,  at  a  Meeting  of  the 
Twelve  Judges,  viz. 
The  King's  Bench.^Sir  Nicboltis  Hyde,  knt. 
Chief  Justice;  sir  John  Doderidge,  knt. ;  sir 
\Vm.  Joiiesi  knt.;  sir  James  Whitlock|  knt. 
Justices. 

The  Common  Pleas, — Sir  Tho.  Richardson, 
knt.  Chief  Justice;  sir  Richard  Iluttoii,  knt.; 
sir  Francis  Harvey,  knt. ;  sir  George  Croke, 
knt. ;  sir  Henry  Yclverton,  knt.  Ju:>tices. 

The  Exchequer, — Sir  Jn.  Waher,  knt.  Chief 
Baron;  sir  Edward  Bromley,  knt.;  sir  John 
Denhain,  knt. ;  sir  George  Vernon,  knt. ;  sir 
ITjomas  Trevor,  kut.  Barons. 

William  CollieV,  attending  Mr.  Pine  at  his 
liouse  in  the  country,  was  demanded  of  him, 
Whetlierhe  had  seen  the  king  at  Hinton,  or  no? 
Collier  answered,  That  he  had  seen  the  king 
there.  Mr.  Pine  leplied,  "Ihen  hast  thou 
seen  as  unwise  a  kmg  as  ever  wa:;,  and  so  go- 
verned as  never  kinj;  was ;  for  he  is  carried  as  a 
man  would  carry  a  child  with  an  apple;  there- 
fore I  and  divers  more  did  refuse  to  do  our 
duties  to  hiin.^' 

After  which  \«ords  spokeo,  William  Collier, 
meeting  with  Richard  Collier  his  brother,  hsked 
him,  **  Whether  the  kini^  were  not  a  wise  king?" 
who  answered,  "  Yes,  he  was  a  wise  and  tem- 
perate king.*' 

After  which,  at  another  time.  Monsieur  Se- 
biza  being  at  Mr.  Pawlett's  house,  at  Hinton, 
Mr.  Pine  asked  Collier;  ivhether the  king  was 
there,  or  no?  who  answered,  that  he  heard 
he  was.  Mr.  Pine  replied,  That  he  coiiid  have 
had  him  at  his  house,  if  he  would,  us  vieW  as 
Mr.  Pawleit. 

At  another  time  one  George  Morley,  a  lock- 
smith, being  at  Mr.  Pine's  house,  he  asked  him, 
*•  What  news  ?"  whereunlo  he  answered.  That 
he  heard  the  king  was  at  Mr.  Pawlett's  iit  Hin- 
ton. Then  Mr.  Pine  said,  *^  That  is  nothing ; 
for  I  might  have  had  him  at  my  hr)use,  as  well 
as  Mr.  Pawlett,  for  he  is  to  be  carried  any  whi- 
ther." And  then  Mr.  Pine  said  aloud,  "  Before 
God,  he  is  no  more  fit  to  be  king  than  Hick- 
wriglit."  This  Hickwright  was  an  old  simple 
fellow  who  was  then  Mr.  Pine's  shepherd. 

The^e  vyords  being  thus  proved  by  William 
Collier  and  George  Modey,  nil  the  judges  were 
commanded  to  assemble  themselves,  to  con- 
aider  and  resolve  what  oQ'ence  the  speaking  of 
those  words  were. 

Whereupon  sir  Nicholas  Hyde,  chief  justice 
of  the  kind's  bench ;  sir  Thomas  Richardson, 
chief  justice  of  the  common  pleas ;  sir  John 
Walter,  chief  baron  of  the  exchequer ;  sir  Wil- 
liam Jones,  one  of  the  jubtices  of  the  king's 
bench ;  sir  Henry  Yelverton,  one  of  the  justices 
of  the  ommon  pleas;  sir  Thomas  Trevor  and 
Ueuri^e  \'«sinan,  baiods  of  the  exchequer,  none 


other  of  the  judges  being  then  in  tow^>,  met  at 
Serjeants-Inn,  in  Fleet'Strcet,  where  they  de- 
bated the  case  amongst  themselves,  in  the  pre- 
sence of  sir  Robert  Heath,  the  aiiorney-gene- 
rdl ;  and  divers  precedents  were  then  produced^ 


VIZ. 


The  Case  of  Juliana  Quick,  (Kane).  Anno 
vicesimo  primo  Henrici  Sexti. 
Juliana  filia  Willielmi  Quick,  et  alii  falsi  pro- 
ditores  incogniti  in  occulto  machiitantes mortem 
regis,  &c.  praedicta  Juliana  ex  assensu  Williel- 
mi, et  aliorum  proditorum  ignotorum,  eidcm 
domino  regi,  ut  fuit  equitans  in  via  ndhesit,  tt 
dixit  eidcm  domino  regi:  *  Harry  of  Windsor, 

*  ride  soberly,  thy  horse  may  stumble  and  break 

*  ihy  neck.'  And  when  the  noble  John  Beau- 
champ  then  said  to  her,  '  To  whom  speak  est 

*  thou?"  she  answered,  *To  that  proud  boy  in 

*  red,  riding  on  horseback,'  pointmg  with  her 
hand  to  the  said  king.  And  further  calling  out 
to  the  said  king,  said,  *  It  becomelh  thee  bet- 

*  ter  to  ride  to  thy  uncle,  thnn  that  thy  uncle 
'  sliould  ride  to  thee;  thou  will  kill  him,  as  tho  a 

*  hast  killed  thy  mother:  send  to  thy  uncle's 

*  wife,  whom  thou  keenest  from  him.    Tboo 

*  art  a  fool,  a  known  fool  throughout  the  whole 

*  kingdom  of  England.'  She  had  pain  fort  et 
dure  because  she  would  not  plead.* 

Thomas  Kerver's  Case,  (Berkshire).  In  the 
twenty-first  year  of  Hen.  cL 
Thomas  Kerver  indictatur,  pro  eo  quod  ipse 
proditorie  dixit  verba  sequentia,  '  Wue  to  the 
'  kingdom  where  a  child  is  kin^.'  £t  iteram 
dixit,  *  It  had  been  better  for  the  kingdom  of 

*  England  by  an   hundred  ihousaud  pounds,  if 

*  the  said  king  had  been  dead  twenty  years  he- 

*  fore.'  £t  iterum,  *  It  had  been  better  for  the 
<  said  kingdom  by  an  hundred  thousand  pounds^ 
'  if  the  said  king  nerer  had  been  horn.'  And, 
'  That  the  Dauphin  of  France  was  in  Aquitaiii 

*  and  Gaw:oyn,  with  a  great  power,  and  va- 
'  hantly  fighting,  possessing  him>clf  of  the  land 
'  of  the  king  of  England  in  Aquitain  and  Gcu- 

*  coyn.     And  if  the  said  kinp  were  hot  of  as 

*  much  humanity  as  the  Daupliin,  who  is  of  his 

*  age,  the  said  kmg  might  quietly  and  peaceably 

*  hold  and  emoy  his  said  binds.'  To  this  he 
pleaded  Not  Gudty,  and  was  commiucd  to  the 
constable  of  the  Tower  of  London  ;  and  afler- 
ward  recommitted  to  Wallingford  castle.— 
Ideo  nil  ultra  apparet. 

John  Clipsham's  Case,  (Sussex).  In  the  twenty^ 
ninth  year  of  Hen.  6. 
Johannes  Clipsham  indictatur,  pro  eo  quod 

*  A  prisoner  standing  mute  in  high-treason 
is  ipsojucto  attainted :  9  Hair,  286, 4  Bi.  Com. 
348.  And  in  felony  and  piracy  such  obstinacy 
amounts  to  a  conviction,  by  12  Geo.  3,  c.  20. 
See  2  Hawk.  P.  C.  ch.  30»  8vo.  edit. 
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ipsi  et  alii  dixenrnt,  quod  dominus  rex  non 
ink  tUs  potentate,  nee  scientia,  ad  regnum  An- 
dias  gubemandam,  et  quod  noluerunt  ulterius 
fi^>edire  Tegl,  nee  gubernationi  sua?,  infra  idem 
regoum;  tninantesqae  inter  se  veros  populos 
dumini  regis  de  comitatu  Kanciag,  pro  eo  quod 
ipsi  Dolueront  resistere  ipsnm  regem  de  ju»* 
titia  sua  infra  euodein  coiuitatum,  ac  umiiiter 
iosurrexenint,  &c. 

The  Mirfidds'  Case,  (Sussex).  In  the  twenty- 
ninth  year  of  Hen.  6. 
Johannes  Mirfieid  et  Willielmus  Mirfield  in- 
dictantur,  pro  eo  quod  dixerunt/  *  That  the 
'  king  was  a  natural  fool,  and  would  often- 
'  times  b<ild  a  staff  in  his  hand,  with  a  bird  over 
'  the  end,  playing  therewith  as  a  fool ;  and  that 
'  another  king  must  be  ordained  to  rule  the 
'  land;  saying,  That  the  king  was  not  a  person 

*  able  to  nile  the  land/    £t  ulterins  dixerunt, 

*  That  the  charter  that  the  king  made  at  the 
'  first  insarrectioB  was  false ;  and  that  he  and 

*  his  fellowship  would  arise  again ;  and  when 

*  the^  were  up,  they  would  not  leave  any  gen- 

*  Uemao  alire  but  such  as  they  list,  &c/ — Per 
indJctam.  session.  Sussex. 

Bretenbam's  Case,  (Norfolk).  *  In  the  thirty- 
first  year  of  lien.  6. 
Willielmus  Bretenhaui  generosus  indictatur, 
pro  proditoriis  verbis,  viz.  quod    '  lUchardus 

*  dux  Eborum  extra  terram  Hiberniae  infra 
'  qniadecem  dies  tunc  proxime  sequentes  ve- 
'  niret  et  cor onam  dicti  domini  regis  de  eodem 
'  rege  auferret,  et  illud  super  caput  ejusdem 

*  ducis  infra  brevi  poni  facerit/ — Notatur  in 
marline  indictamenta  sic,  trespas  enormia,  con- 
tempt, et  alia  offence.  Tamen  in  indictamento 
est  *  proditorie  loquebatur,  &c.' 

William  A^hton's  Case,  (Suffolk).  In  the 
thirty-first  year  of  Hen.  6. 
Willielmus  Ashtou  miles  indictatur,  pro  eo 
quod  ipse  et  alii  proditorie  diversas  billas  et 
scripturas  in  rythinis  et  balladis  factas  et  fa- 
bricatas,  super  -nstia  et  fenestras  diversornm 
hominum  posuerunt,  recitantes  in  eisdem, 
quod  dominus  rex,  per  consilium  ducis  Suffol- 
ci3,  episcopi  Sarum,  episcopi  Cicestris  domi- 
ni de  Say,  et  aliorum  de  coucilio  domini  regis 
existent,  vendidit  regna  Anglin  et  Franciae ;  et 
quod  rex  Fraikcic,  avunculus  regis,  regnaret 
super  dictum  regeoi,  diccntes  et  scribentes  hsc 
omnia  1 1  singula.  £t  similiter  miserunt  literas 
homiiubus  de  Kaoc.  ad  insurgendum  erga  re- 
gem,  ad  adjuvandum  ducem  £borum,  &c.  ad 
guernun  levandum.  Per  indictamentum  Suff. 
anno  31 H.  6. 

John  Gaylc's  Case,  (Essex).    In  the  thirty- 
fourth  year  of  Hen.  sexti. 
Jobavncs'Gayle  indictatur,  pro  eo  quod  ipse 
et  alii  dixerant,  quod  *  dictus  rex,  et  omnes 

*  domini  sui  circa  personam  suani,  et  conci- 
'  liuffi  flpoin,  fiilsi  fluar,  et  quod  ipsi  petitiones 

*  soas^^  ultimo  parliamento  dicti  n^,  apud 

*  W^ttmcmastarium  tentnm,  f^r  ipsos  et  totom 
'  ccMDinoiikatem  KanciA  petitionaL  &c.  invitia 
'  dMtibos  dicti  rfgi«  haber«  voluemnt :  etqvod 


'  non  licet  episcopis  dicti  regni  oUam  potesta- 

*  tern,  nee  aliquam  congregationem  populi  erga* 
'  ipsos  ad  perttvbandum  de  boni«»  propositi! 
'  suis  perimplendis,  asscmblare,  nee  reiinere. 
'  Quodque  presbyteri  totius  Anglise  nulla  bona 
'  nee  catalla,   praeter  cathedram  et  candela-' 

*  brum,  ad  inspiciendum  super  libros  suos  ha- 
'  bcrent  et  possiderent.      Ac  quod  Johannes 

*  Mortimer,  alias  Cade,  est  vivens ;   et  quod 

*  ipse  esset  eoruni,  cnpitalis  capitaneus  in  om- 
<  nibus  propositis  suis  perimplend.  credentes, 
'  et  dicences,  quod  ipsi  esseot  infra  tres  dies 
'  quinque  millia  hominum  armatorum  :    et  si- 

*  militer  guerram  ci^a  regem  levarent.' — Ha- 
buerunt  chartam  allocatioois  eodem  termino. 

Oliver  Germaine's  Case,  (Wiltshire).  In  the 
second  year  of  Ed w.  4. 
Olivenis  Germaiue,  taylor,  et  alii  falsi  pro- 
ditores,  machinantes  et  proponentes  quomodo 
regem  Edvardum,  &c.  destruere  j>otuerunt ;  et 
Uenricum  sextum,  nuper  de  facto,  et  non  de 
jure,  regem  Anglix,  mimicam  regis  Anglis, 
authoritate  parliament!  reputat.  et  approbat. 
infra  regnum  Anglie,  extra  regnum  Scotis  re- 
ducere,  et  regein  Edvardum  deponlsrc,  &c. 
mortem  regis  compasser,  &c.  credentes  et  di- 
centes  inter  se,  in  prophesiis,  ut  falsi  heretici, 
quod  dominus  Henrjcus,  nupcr  rex,  infra  breve 
es&et  eorum  rex  in  regno  Auglis  sicuc  pribs,  et 
coronam  suam  in  eodem  regno  haberet  et  reti- 
neret,  dicentes  hsec  omnia  ea  intentiune,  quod 
veri  populi  domini  regis  gordialem  amorcm  ex- 
traherent. — Judgment,  to  be  hanged,  drawn, 
and  quartered. 

William  Behnyn's  Case,  (Norfolk).  Anno 
nono  Edvardi  quarti. 
Willielmus  Belmyo,  de  Norwico,  mercer,  in- 
dictatur, quod  cum  Robertus  de  Ryddesdale,  i 
diuturno  tempore  proponens  statum  et  dignita- 
tem regis  Edvardi  quarti,  &c.  aduihiilnre,  ^c. 
et  ipsum  regem  per  guerram,  &:c.  de  regali, 
&ic,  privarc,  &c.  inter  alias  fabas  proditiones, 
&c.  diversiia  urticulos  proditorum,  &c.  fubri- 
cavit,  publicavit,  et  proclamavit.  Et  quod 
'  pragdictus  Willielmus  quandam  scedulam  te- 
norem  prsdictorum  articulorum  continent, 
apud  N.  &LC.  monstravit  et  publicavit,  et  eos- 
deni  articulos  pro  bonis  articulis,  et  communi 
utilitate  regni  expcdientes  uffirmavit,  et  quam- 
plures  personas  ad  ipsos  articulos  manutenen- 
dum  ec  approbandum  excitavit. — Nota,  Non 
dicitur  proditorie  in  eodem  indictamento. 

Tlie  Case  of  Thomas  Burdct,  (Warwick).  Anno 
decimo  septimo  Edvardi  quarti. 
Juratores  prssentant,  quod  Thomas  Burdet, 
nuper  de  Arrow,  in  comitaiu  Warwici,armiger, 
Dvim  pr»  oculis  non  habens,  et  debitum  legi* 
ancis  suae  minime  ponderans,  ex  malitia  pre* 
cogitata,  diaboUca  iostigatione  sedactus,  yicesi- 
mo  die  Aprilisy  anno  regni  regis  Edvardi  quar- 
ti, post  conqaestum  decimo  quarto,  et  per  di- 
versas vices  postea,  apud  Tillam  Westmonas* 
terii,  in  comiljattt  Middlesexiae,  falso  et  prodi- 
torie, contra  legianciie  8u«  debitum,  mottem 
et  destmctiouem  ipsius  regis  imaginavit  com- 
pafsos  Aiit  ei  circoivity  ac  ipium  regem  folto 
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et  proditorie  adttinc  et  ibidem  interficere  pro* 
po»uit,  et  ad  iUud  falsam  oefeiidHin  proposjtiini 
ftttum  perimplendum^.  falso  et  proditorie  iabo- 
ravit  et  procuraTit  quosdam^  Jobannem  Stacj^ 
iijiif«r  de  Oxonia,  m  comitatn  Oxon>  genero- 
sum,  et  Thomam  Blake,  naper  de  Ozoo,  in 
comitatu  Oxon,  ciericuniy  apod  villain  Westp 
monasterii  pnedictam  duodecimo  die  Novem- 
bris  tunc  proxime  se<|uent.  ad  calculandum  et 
laborandum  de  et  circa  natiTitatem  dicti  do- 
mini  regis  et  Edvardi  fiiii  sui  pnmogemti,  prin- 
dpis  Wallia,  et  de  morte  eornndem  domini  re^ 
gis  ac  principis  ad  sciendom  ijuando  iidem  rex 
et  Edvardas  filius  ejus  monentar.  Dictique 
Jofaanoes  Stacj  et  Tbomas  Blake,  sciences  illud 
folsunn  et  nefandum  propositum  praedicti  Tbo- 
nfis  Burdet,  ipsi  Johannes  Stacy  et  Thomas 
Blake,  dicto  duodecimo  die  Novembris^  apud 
villam  Westmonasterii  prsedictam,  falso  et  pro- 
ditorie mortem  ipsorum  regis  et  principis  imagi« 
naverunt  et  compassi  fuerunt,  ac  ipsos  regem 
ac  principem  adtunc  et  ibidem  interficere  pro- 
posuerunt,  £t  postea,  sexto  die  Februarii, 
dicto  anno  decimo  quarto,  apud  villam  West- 
monasterii praedictam,  predicti  Johannes  Stacy 
ac  Thomas  Blake  eorum  falsum  et  proditorium 
propositum  perimplendum,  falso  et  proditorie 
ta)x>raverunt  et  calculaverunt  per  artem  magi- 
cam,  nigromanciam,  et  astronomiaro,  in  mor- 
tem et  finalem  destructionem  ipsorum  regis  ac 
principis.  £t  postea,  scilicet,  vicesimo  die 
Maii;  anno  regni  dicti  regis  decimo  quinto, 
apud  villam  Westmonasterii  praedictam,  pne- 
dicti  Johannes  Stacy  et  Tbomas  Blake,  falsa  et 
proditorie  artibus  praedictis  laboraverunt ;  licet 
juxta  determinationem  sacram  sanccsB  ecclesis 
ac  doclrinam  diversorum  doctorum,  cuilibet  li- 
geo  domini  regis,  de  intromittendo  de  regibus 
et  principibus,  in  fbnn&  pnedictft,  absque 
eorum  voluntate,  et.pnsceptis  inhibitum  fuit% 
£t  postea,  iidem  Johannes  Stacy  et  Thomas 
Blake,  ac  pnbdictus  Thomas  Burdet,  apud 
praedictam  villam  Westmonasterii,  vicesimo 
sexto  die  Maii,  eodem  anno  decimo  quinto, 
cuidam  Alexaudro  Russeton,  et  aliis  depopulo 
domini  rc^s,  falso  et  proditorie  manirestave- 
runt  et  dixerant,  <  quod  per  calculationem  et 
'  artcs  pra^dictas,  per  ip»08  Johannem  Stacy  et 
'  Thoiiiam  Blake,  in  formft  pnedict^  factas, 
'  iidem  rex  et  prmceps  non  diu  viverent,  sed 
'  infra  breve  obiereot ;'  ad  intentionem  quod 
per  detectionem  et  hujusmodi  materiie  mani* 
festationem,  populi  ipsms  regis  magis  ab  ipso 
rege  cordialem  amorem  retr^erent ;  et  idem 
dominus  rex  per  notitiam  illarum  detectionis 
et  manife»tationis,  tristitiam  inde  caperetet  ab- 
breviationem  vitie  bus.  Ac  qiiod  prsdictus 
Tbomas  Burdet,  mortem  et  destructionem  ip« 
aitts  regis  supremi  dicti  domini  aui  et  praedicti 
domini  principis,  ac  nibversionero  legnm  soa^ 
rum  per  ^uerram  et  discordiiim  inter  ipsnm  re- 
gem  tt  l4;eoa  suoa  in  regno  pnedicto  moven- 
daWi,  flsxto  die  Martii,  anno  regni  dicti  regis 
decimo  teptimo^  n^iid  Holbom,  in  comitata 
Middteiezift,  fabo  et  proditorie  imaginavit, 
compoMos  fnit,  et  circuivit,  ac  iptoa  reeem  ac 
priacipem  intcitioeiv  propoMUt.    £t  m  ittad 


fabom  nefiadam  piopositum  suam  finaliter 
perimplendum,  pneoictus  Tbomas  Bmrdet  di- 
versas  billas  et  scriptaras  in  rvthmis  et  balladis 
de  marmuratiottibns  aeditionibos  et  proditoriis 
'excitationibes,  faetas  et  fabricatas  apud  Hoi* 
bom,  et  villam  Westmonasterii  prsedict.  fiilso 
et  proditorie  disperait,  pr^ecit,  et  aeminavit 
dicto  sexto  de  Martii,  ac  quinto  ct  sexto  diebus 
Maii,  dicto  anno  decimo  septimo,  ad  inten- 
tionem quod  populi  domini  regis  cordialem 
amorem  ab  ipso  rege  retraherent  ac  ipsum  rt- 
linquerent,  ac  erga  ipsum  regem  insur^erent, 
et  guerram  erga  ipsum  regem  levarent,  in  fina- 
lem  destructionem  ipsorum  regis  ac  domini 
principis,  et  contra  figeanciam  suum,  necnon 
contra  coronam  et  dignitatem  ipsius  r^is.— 
Judgment,  to  be  hanged,  drawn,  and  quartered. 

The  Case  of  John  Alkerter,  (Kane).  Anno  d«« 
cimo  octavo  Edvaidi  qnarti. 
Johannes  Alkerter,  yeoman,  noper  serriens 
Richaidi  comitis  Warwict  et  Sarum*  it  diutumo 
tempore  proponens  statum  regb  pejorare  et  de 
regimine,  &c.  quantam  in  se  fuit  proditorie ; 
per  di versa  verba  nefaada,  et  alia  dicta  sua  ve- 
nenosa,  de  diversis  munnurationibus  seditioni- 
bus  proditorum  .excitationibus  factis  et  fabri- 
catis,  ^  gubematione  privare,  &c.  ad  inten- 
tionem quod  populi  ejusdem  regis  cordialem 
amorem  retraherent,  per  discordiam  inter  regem 
et  populum  suum  movendum,  proditorie  dixit 
Wulielmo  Fend,  Willielmo  Fowle,  et  Sampsoni 
Ilalk,  sub  hac  forma,  viz.  quod  Willielmus 
Pend  et  Johannes  Alkerter  olim  servientes 
dicti  Richardi  comitis  Warwici  fuerunt,  et  nunc 
quod  idem  comes  diem  suum  clausit  extre- 
mum ;  et  hoc  non  obstante  infra  breve  babe- 
rent  comitem  Oxenise  (qui  superstes  est)  infra 
hoc  regnum  Angliae,  qui  in  fiituro  parceliam 
hujus  patrisB  ^ubernet ;  affirmandoque  ulterius 
verba  sua  cmdam  Galfrido  Peke,  quod  £d- 
vardus  quern  vos  vocatis  regem  Anglias  falso 
fuit,  &c. ;  dicendo,  quod  idem  Edvmdas  per 
subtilein  artem  suam  eundem  bomitem  War- 
wici interfecit  et  murdravit,  ac  fratrem  suum, 
nuper  ducem  Clarenci«,  ad  mortem  simili  mo- 
do  traxit,  non  habeni  cansasnec  aliquam  veri- 
tatem ;  et  dicendo,  quod  quicnnque  inherita- 
bills  sit  directe  "post  mortem  naturalem  Henrid 
sexti  (nunc  de  facto,  et  non  de  jure,  regis  An- 
glis),  ad  coronam  AngUas  ilte  tantumroodo  si- 
neret  et  suus  homo  esset.  £t  multa  alia  huius- 
modi  verba  proditorie  dixit. — Utlagatus  niit, 
prout  patet  per  rotal.  session.  Kane,  anno  IS 
£d.4. 

Thomas  Hever's  Case,  (Kancias).  Anno  deci- 
mo octavo  £dvardi  quarti. 
Thomas  Hever  iadictatur,  pro  eo  quod  pro- 
ditorie dixit,  ^  quod  ultimnm  pariiamentum  do- 
'mini  rc^is,  apod  Wcstmonasteiium  tentom, 
'  Biagis  simplex  et  insufiiciens  fuit  quam  un- 

*  quam  antea.'    £t  uHerins,  '  Quod  dominus 

*  rex  proposoit  moram  suam  infra  comitatom 

*  Kancise  trahere  et  amorem  ligeorum  tuorom 
'  ibidem  habere,  quia  amorem  cordialem  lolra 
^  eandem  civitatem  non  habnit,  nee  in  futaro 
<  babelHt :  «t  qood  si  episcppus  Bathotaiensis 


'  moriecin',  <|nod  tnnc  iimnediBte  Thoous  ar- 

*  chi«piscopas  Cantoariensis  et  cardinalis  Aa- 

*  glte  caput  sQum  amiteeret/  £c  muita  diver- 
simoda  verba  proditoria  de  rege  quam  alia 
Terba  malitiosa  de  dominis  &ui8,  tarn  spirituali- 
bus  quara  temporalibus. — ^UtlagatuS;  proat  pa- 
tei  per  rotul.  sessionis. 

Colliagbourn's  Case,    (Londoo).     Hilar,  an. 
secun.  Ricliardi  tertii. 

WiUielmus  Collingbnurn,  nuper  de  Lydyard, 
in  comitata  Wilts,  armiger,  et  alii  falsi  prodi- 
tores,  mortem  regis  et  suhjectioaem  regni  pro- 
ditorie  imagixiavenint  et  compassi  fueruot :  et 
ad    illud    perimplenduniy    ezcitaverunty   &c. 
quendam  Tho.  Yate  ei  offerendo  octo  libras  ad 
partes  Iransmarinas  exire«  ad  loquendum  ibi- 
dem cum  Henrico  nuncupante  le  comit.  Kich- 
mundiae,  et  aliis,  &c.  proditorie  attinct.  per 
parliamentum,  &c.   ad  dicendum,  quod  ipsi 
cum  omni  potestaCe,  &c.  revenirent  in  Angliam 
citra  festum  Sancti  Lues  erangelisUs,  et  totum 
integrum  redditam  totius  regni  AnglisB,  de  ter- 
mino  Sancti  Michaelis,  tec,  in  eorura  releva- 
men  faaberent.    £t  ulterius,  ad  demonstran- 
dum eis,  quod  per  (Concilium  ipsius  Willielmi 
Collingboum,  si  dictus  comes  Richmundis,  et 
aliiy  &c.  ad  terram  Anglis,  apud  Poole,  in  co- 
mitata   Dorcestris,  arrivarc    voUierunt,  ipse 
WiUielmus  Collingboum  et  alii  proditores,  eis 
associando  commotionem  populi  ipsius  regis, 
insurrectionem  et  guerram  erga  ipsum  regem 
interim  levare  causarent ;    et  partem  iptorum 
falsorom  proditorum  contra  regem  in  omnibus 
acciperent ;  et  omnia  infra  regnum  Anglic  ad 
corum  dispositiouem  essent.    £t  ultenus,  ad 
dicendom  et  demonstrandum  dictis  proditori- 
bin,  &c.  ad  destinandnm  Jobannem  Cheyney 
usque  ad  regem  Franciae,  ad  demonstrandum 
sibi,  qtt6d   ambassiatores  sui  in  Angliam    a 
dicto  rege  Francie  vcnientes  defraudari  debe- 
ant ;  et  qutkl  rex  Anglic  nullum  promissuni  eis 
custodiret  sed  solummodo  ad  deponendum  seu 
ad  respectuaodum  guerram  inter  dominum  re- 
gem tempore  hyemali,  e6   quod  in  principio 
temporis  cstivalls  Angiica  potestas  in  omnibus 
preparari  possit  ad  b«llum  dicto  domino  regi 
r  rancie  prsebendum,  et  eundem  regem  et  ter- 
ram foam  adtunc  finaliter  destruendo.     Et  ul- 
terius  ad  advL>andum  ipsum  regem  Franciae  ad 
auxilium  dictorum  proditorum  pecuniis,  &c.  ut 
ipse  iter  regis  Anglis  usque  terram  Francis 
impedire  proponet.    Et  sic  praedictus  WiUiel- 
mus Coilingboum  et  alii  fuerunt  proditoria  ad- 
bzreotesy  &c.      £t  (jubd  prsedictus  WiUielmus 
Collingbourn,  et  alii  falsi  proditores,  Deum 
prz  oculis,  &c.  4  diutumo  tempore  intendeds 
per  covinam  asbensum  et  voluntatem  divcrso- 
rum  alio  rum  proditorum  eisdem  proditoribus 
adbserentium,  6cc.  associaverunt,  et  mortem 
regis  per  guerram,  commotionem,  et  discor- 
diam  mter  regem  et  lii^eos  snos  infra  regnum 
Angliae  levandum,  compassi  fuerunt,  &c.    £t 
ad  illud  perimplendum,  prsedictus  WiUielmus 
Collingboum,  et  alii,  diversas  billas  et  scriptu- 
ras  in  rythmis  et  baliadis  de  murmurationibus; 
scditioiubus^  et^loqualisi  et  proditoriis  excita- 
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tionibuSy  falsb  et  proditoria  fecerunty  scripse« 
runty  et  fabricaverunt,  et  illas  per  ipsos  sic 
faotas,  scriptas,  et  fabricatas,  die,  &c.  super  di- 
versa  ostia  ecclesiaB  catbedralis  Sancti  Fault, 
London,  proditoria  posuerunt,  et  public^  ibi- 
dem iixerunt,  ad  movendom  et  excitandum  li* 
peos  regis  biUas  et  scripturas  illas  legentes  et 
intelligentes,  comnH>aonem  et  guerram  •  erea 
ipsum  regem  facere  et  levare,  contra  ligeancise 
sua  debitum,  et  finaleni  destructionem  regit, 
et  subversionem  r^ni,  &c — Judgmeat,  to  be 
hanged,  drawn,  and  quartered. 

Bagnall's  Case,  (London).     Anno  nono  Hen- 

rici  septimi. 

Thomas  Bagnall  et  alii  mortem  regis  imagi* 
naverunt,  &c.  et  ad  intentiooeoi  praodictain^ 
aubd  populi  regis  cordialem  amorem  retrabere^ 
occ.  diversas  billas  et  scripturas  in  rythmis  el 
baliadis  de  murmurationibus,  seditionibus,  et 
proditoriis  excitationibus,  tarn  versus  regem 
qufUn  alios  magnates  de  consilio  suo  tangent, 
proditoria Tecerunt,  See.  super  ostium  ecclesise 
sancti  JBenedicti  in  Gracious^treet,  et  super  le 
Standard  in  Cheap,  ac  super  ostium  ecclesi« 
Pauli  posuerunt,  kc.  et  quod  ipsi  fuerunt  ad- 
hsrentes  cuidam  Petro  Warbeck,  inimico  regis, 
in  partibus  tninsmarinis  existent,  ad  levandum 
guerram  ad  deponendum  regem. — Judgment 
to  be  banged,  drawn,  and  quartered. 

Stanley  and  Clifford's  Case,  (Middl.).    Decimo 
Henrici  septimi. 

Williefanus  Stanley,  miles,  et  Robertus' Clif- 
ford, miles,  ad  invicem  Alter  se  communicave- 
runt  et  interlocuti  fuerunt  de  quodnm  Petro 
Warbeck  de  Thornaco  sub  obedienti^  arcbi- 
ducis  Austria  et  Burgundias,  iniraico  domini 
regis,  &c.  fals5  nuncupante  se  fore  Richardum 
secundum  filium  domini  Edvardi  nuper  regis 
Anglis  quarti,  in  partibus  exterioribus  ultra 
mare  existent,  ac  mortem,  &c.  regis,  ac  subver- 
sionem regni  Anglis,  proditorie  conspirave- 
runt,  &c.  et  eundem  regem  per  guerram,  &c. 
in  regno  Anglis,  levandum  de  coron^,  &p.  de- 
ponendum, &c.  £t  ad  illud  perimplendum, 
&c.  prsedicti  WiUielmus  Stanley  et  Robertus 
Clifford  proditorie,  &c.  inter  se  aggreati  fue- 
runt, quod  ipse  Robertus  ad  partes  ezteras 
prasdictas  ad  prsfatum  Petruro  Warbeck,  &c. 
traosfretaret,  et  in  ipsius  Petri  adventum  ad 
guerram  levandum  expectaret ;  et  ipsum  Pe- 
trum  in  regnum  Anelie  cum  to  to  posse  suo  in- 
troduceret,  ipsum  in  regem  erigeret,  &c.  Et 
ulteri^s  dictus  .WiUielmus  Stanley  prsiato  Ro- 
berto Clifford  proditorie  promisit,  &c.  ad  <}uod- 
cunque  et  quotiescunque  ipse  Robertus  Clifford 
aliquos  ad  domum  Willielmi  Stanley  H  partibus 
exterioribus,  per  privatum  signum  inter  ipsos 
habitum,  destmaret,  pro  ipsius  ac  dicti  retri 
Warbeck,  ioimicorum  regis,  &c.  adjuvaroine : 
ipse  WiUielmus  Stanley  eo  toto  posse  adjuvare 
veUet,  &c.  quorum,  &c.  pnftteztu  dictus  Ro- 
bertus Clifford  iter  suum  ad  partes  exteras, 
praeiato  Petro  Warbetrk  arripuit,  &c.  £t  sic 
fuerunt  adhaereotes,  &c. — Judgment,  to-  be 
banged,  drawn,  and  quartered. 


967]    STATE  TRL\LS,  i  Ch.  I.  1028.— Fhwarfrngt  agamst  John  Pdi<m,for  the    [868 


March  and  Carew's  Case,   (Surrey).      Anno 
tricesitno  Henrici  octavi. 
Henricus  MRrchio,  Exon,  proditorib  diccbat, 

*  I  like  well  of  the  f>roceedinvs  of  Cardinal 
'  Pool :'  et  ulteriiis,  *  But  I  like  not  the  pro- 

*  ceedings  of  this  realm  ;*  and  '  I  trust  to  see  a 

*  change  in  the  world  :*    et  ulteritHs   *  I  trust 

*  once  to  have  a  fair  day  upon  those  knares 

*  which  rule  about  the  king  :*  et  ulteriits,  *  I 

*  trust  to  give  ibeiu  a  buffet  one  day/  £t  qu6d 
Nicholaut  Carew,  miles,  malitio*!^  et  prodito- 
rib  munnuravit,  et  indi^natus  fuit,  et  dicebat 
hsc  verba  Angiicana,  '  I  marvel  greatly  that 
'  the  indictment  against  the  lord  marquis  was 
'  so  secretly  handled,  and  to  what  purpose  ?  for 

*  the  like  was  never  seen.'  —Per  bagam  ses- 
sion is  tent,  coram  Thorn.  Audley,  can  cellar,  et 
alias,  do  iJen.  8.  ' 

The  Case  of  John  Rugg,  (Berkshire).    In  the 
thirty-first  year  of  Henry  6. 
John  Rugg,  chivaler,  for  these  words,  *  The 

*  king's  highness  cannot  be  supreme  head  of  the 

*  church  of  England  by  God's  law.'  Hugo, 
abbot  of  Heading,  luperinde  dixit,  *  What  did 

*  you  for  saving  your  conscience  when  you  were 
'  sworn  to  take  the  king  for  supreme  head  ?' 
Kt  superinde  prsdictus  Joh.  Rugg  dixit,  '  I 
'  added  this  condition  in  my  mind,  to  take  him 

*  for  supreme  head  in  temporal  things,  but  not 

*  in  spiritual  things.' — Per  indictam.  Mich..  31 
Hen.  8. 

The  Case  of  Robert  Rumwick,  (Kent).  In  the 
(hirty-first  year  of  Henry  8. 
Robertus  Rumwick  indictaiur,  qu5d  cum  di- 
versi  fuerunt  comedentes  et  compotantes,  &c. 
Thomas  Brook,  tenens  quendatn  ciphum  cervi- 
sis  impletum,  &c.  dixit,  <  God  save  the  king  ! 
'  here  is  good  ale.'  Ad  quod  prasdictus  Ro- 
bertus dixit  proditorib,  6ic.  desiderans  mortem 
regis,  &c.  '  God  save  the  cup  of  good  ale  !  for 

*  king   Henry  shall   be  hanged   when  twenty 

*  others  shall  be  saved.*  Cui  praedictus  Tho- 
mas dixit,  '  Knowest  thou  what  thou  sayest  ?' 
Praedictus  Robertus  itcrum  dixit  ut  supra, 
'  God,  &c.' 

The   Casa  of  Lionel   Haughton,  (Leicester). 
Anno  tricesimo  tertio  Henrici  octavi. 
Lionel! us  Haughton,  nuper  de  Ormeskirk,  in 


comitat.  Lancastrie,  taylor,  pro  verbis,  viz.  be- 
ing sbootinu  at  the  butts,  said,   *  1  would  the 

*  king's  body  had  been  there  as  the  arrow  did 
Might;'  and,  <  By  the  mass  t  would  it  had 
<  been  in  his  bodv.' — Per  indictament.  Mich. 
33  H.  8.  '  V 

The  Case  of  Edward  Peacham. 

Edward  Peacham  was  indicted  of  treason 
fur  divers  treasonable  passages  in  a  sern:oii 
which  was  never  preached,  or  intended  to  be 
preached,  but  only  set  down  in  writings,  and 
found  in  his  study :  He  wan  tried  and  found 
guilty,  but  not  executed. — Note,  That  many 
of  the  jud|»es  were  of  opinion,  that  it  was  not 
treason.     [See  vol.  2.  p.  870.] 

Challercomb's  Case. 

Henry  Challercomb  was  also  indicted  of 
treason  for  words,  and  was  found  guilty,  and 
executed. 

The  Case  of  John  Williams. 

John  Williams  was  also  indicted,  found  guil- 
ty, and  executed,  for  writintr  a  treasonable 
book,  called  Balaam's  Ass.  [See  v.  S.  p.  1086.] 

Upon  consideration  of  all  which  preccden(s« 
and  of  the  statutes  of  treason,  it  wns  resolved 
by  all  the  Judges  before-named,  and  so  certifi* 
ed  to  his  majesty,  that  the  speaking  of  the 
words  before-mentioned,  thougn  they  were  as 
wicked  as  might  be,  were  not  treason. 

For  they  resolved,  that  unless  it  were  by 
some  particular  statute,  no  words  will  be  trea* 
son ;  for  there  is  no  treason  at  this  day  but  by 
the  statute  35  Edw.  3,  c.  S,  for  imagining  the 
death  of  the  king,  &c.  and  the  indictment 
must  be  framed  upon  one  of  the  points  in  that 
statute:  and  the  words  spoken  here  can  be  but 
evidence  to  discover  the  corrupt  heart  of  him 
that  spake  them  ;  but  of  themselves  they  are 
not  treason,  neither  can  any  indictment  be 
framed  upon  them. 

To  charge  the  king  with  a  personal  vice,  as 
to  say  of  him,  '  That  he  is  the  greatest  whore- 

*  monger  or  drunkard  in  the  kingdom,*  is  no 
treason ;  as  Yelverton  said  it  was  held  by  the 
Jxidges,  upon  debate  of  Peacham 's  Case. 


133.  Proceedings  against  John  Feltqn,*  for  the  Murder  of  the 
Duke  of  Buckingham:  4  Charles  I.  a.  d.  1628.  [Rushw. 
Coll.  635.  Whitel.  Mem.  11.  May's  Hist,  of  the  Pari.  10. 
1  Clar.  Hist,  of  the  Rebellion,  (Oxford  ed.  of  1707)  28,  42. 
3  Kennet,  45.     4  Carte's  Hist.  195.] 


^ThB  town  of  Rochel  was  at  this  time  straitly 
beleaguered  by  the  French  king,  and  the  king  of 

•  **  This  Felton,"  says  May,  **  was  a  solfHer  of 
a  low  stature,  and  no  promising  a^ect ;  of  dispo- 
ntion  serioas^dmelaAcboly,  but  religious  in  the 


Endand  had  prepared  a  fleet  to  relieve  it, 
under  the  command  of  the  duke  of  BuckingbaDi, 

whole  coarse  of  his  life  and  conversation;  fi  hich 
last  1  do  not  mention  out  of  purpose  to  couute- 
oaace  his  unlawful  act,  as  supposing  Lim  la 
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who  beiiig  advanced  ns  far  as  Portsmouth,  on 

Saturday  August  23,  10^8,  being  Bartiiolomcw 

Efc,   was  suddenly  slain  *  in  his  o^vn  lodgiiiirs 

there,  by  one  lieutenant  f  eltoo,  about  nine  in 

the  inorning,  who  with  one  blow,  having  gut  a 

kniie  ibr  the  purpose,  struck  the  rluke  under 

the  left  rib,  and  up  into  the  heart,  leaving  the 

knife  iu  his  body,  and  got  away  undiscovered. 

In  the  fall  to  the  ground,  tiie  duke  was  heard 

t>  say,  *  The  villain  hath  killed  me.'  Company 

coming  presently  in,  found  him  weltering  in  his 

blood  ;  and  each  person  looking  upon  another, 

manrelled  who  should  do  so  horrid  an  net :  a 

jealousy  was  presently  had  of  WonsicurSohicz, 

u'iio  was  then  there  labouring  for  bpeedy  relief 

to  be  sent  to  Rochel ;  but  he  protesting  his  in- 

nocencv,   Felton  immediately   stept  out,  and 

said,  *  I  am  the  man  that  have  done  the  deed, 

*  let  no  man  suffer  that  is  inn<>c€nt.*     Wheje- 

upon  he  was  immediately  apprehended,  sent  to 

iJoodon,  and  there  imprisoned.   *rhe  king  was 

witliio   four  miles  of  Portsmouth,   vthen   the 

uews  was  brought  him  of  the  deuth  of  the  duke  : 

be  bid  secure  the  murderer  :  and  bishop  Laud 

have  hnd  (as  some  did  then  talk)  any  inspiration 
or  ealling  of  God  to  it :  His  confessions  to  his 
friends,  both  public  and  private,  were,  That  he 
had  oflen  secret  motions  to  that  purpose,  which 
he  had  resisted  and  prayed  against,  and  had 
alnaost  OTercome,  until  he  was  at  last  conHrni- 
ed  in  it,  by  reading  the  late  dissolved  parlia- 
ment's Remonstrance  against  the  duke:  That 
then  his  conscience  told  him  it  was  just  and 
laudable,  to  be  the  executioner  of  that  man, 
whom  the  highest  court  ofjudicaturc,  tlie  repre- 
sentative body  of  the  kingdom,  had  condemned 
as  a  traitor.  But,  let  posterity  censure  it  as 
they  please;  certain  it  is,  that  Felton  did  much 
repent  him  of  the  unlawfulness  of  the  fact,  out 
of  DO  fear  of  death,  or  punishfnent  here,  for 
he  wished  his  hand  cue  off  before  the  execution, 
which  bis  judges  could  not  doom  by  the  laws 
of  England." 

*  James  Howell,  in  a  letter  to  the  countess 
of  Sunderland,  dated  Aug.  5ih  1G28,  g'vcs  the 
ful lowing  Account  of  this  transaction : 

*'  Upon  Saturday  last,  which  was  but  next 
before  yesterday,  being  Bartholomew  eve,  the 
duke  did  rise  up  in  a  well-disposed  humour  out 
of  his  bed,  and  cut  a  caper  or  two,  and  being 
ready,  and  having  been  under  the  barber's 
hand,  (where  the  murderer  had  thought  to 
have  done  the  deed,  for  he  was  leaning  upon 
the.  window  all  the  while)  he  tvent  to  breakfast, 
attended  by  a  great  company  of  conunanders, 
where  Mons.  Soubize  came  to  him,  and  whis- 
pered htm  in  the  ear  that  llocbel  was  relieved : 
the  duke  seemed  to  slisht  the  news,  which  made 
tome  think  that  Souoize  went  away  discon- 
tented.. After  breakfast,  the  duke  going  out, 
€oi.  Fryer  slept  bctbre  him,  and  stopping  him 
upon  some  business,  and  lieut.  Felion  being 
behind,  made  a  thru»t  with  a  common  ten- 
penny  knife  over  Fryer's  arm  at  the  duke, 
whicfa  lighted  so  fatally,  that  he  slit  his  heart 
in  twO|  leaving  the  kuiie  sticking  in  the  body, 
vuu  in. 


had  advertisement  of  his  death  tfie  2  Ith  of  A  ug. 
being  then  at  Croydon,  witii  bishop  Ncal  and 
other  bisiiops,  consecrating  hiaiiup  Montague 
for  Chichester. 

Whilst  Felton  remained  a  prisoner  at  Lon- 
don, great  was  the  resort  of  people  to  see  the 
man  v\ha  had  comntiLted  so  huid  a  muider, 
others  came  to  underbtand  wliut  i^eie  tiie  mo> 
tivesand  inducements  rhertunto;  to  which  the 
mun  for  the  most  part  answered,  thut  he  did 
acknowledge  the  fuct,  and  condemned  himself 
for  the  domg  thereof.  Yet  withal,  confessed 
he  had  long  looked  upon  the  duke  as  an  evil 
instru'oent  in  the  c<unmon-wenlih,  and  thut  he 
was  convinced  thereof  by  the  remonstrance  of 
parliament.  Which  considerations,  tO;:ether 
with  thu  instigation  of  tiie  evil  one  (who  is  al- 
wnys  realy  to  put  sinful  motions  into  speedy 
actions)  uitluced  him  to  do  thut  which  he  did; 
He  was  a  person  of  a  little  stature,  of  a  stout 
and  revciigelui  spirit,  who  haviit<r  once  received 
an  injury  from  a  genilemun,  l.e  cut  oil  a  piece 
of  his  little  fint^er,  mid  sent  it  with  a  challenge 
to  the  gentleman  to  light  with  him,  thereby  !» 

The  duke  took  out  the  knife,  and  threw  it  away ; 
and  laying  his  hand  on  hU  bword,  and  drawing  ic 
half  out,  said,   '  The   villain  hath  killed  me,' 
(meaning,  as  some  think,  C(d.  Fryer)  for  there 
had   hetu  some  dilt'erencc   betwixt  them  ;  so 
reeling  against  a  chimney  he  fell  down  dead. 
The  dutche^s  bein^   with   child,    liearing  the 
noise  below,  came  in  her  nighi-ceers  from  her 
bed-chamber,  which  was  in  an  upper  room,  to 
a  kind  of  rail,  and  thence  beheld  him  weltering 
in  his  own  blood.     F<  Iton  had  lost  his  hat  in 
the  crowd,  *\  herein  there  was  a  paper  sowed, 
wherein  he  declared,  that  the   reason   which 
moved  him  to  this  act,  was  no   grudge   of  his 
oi%n,  though  he  hud   been  far   behind  for  his 
pay,  and  had  been  put  by  his  captain's  placf 
twice,  but  in  regard  he  thought  the  duke  bq 
enemy  to  the  State,  because  he  was  branded  in 
parliament ;  therefore  what  he  did  was  for  the 
public  goofl  of  his  country.     Yet  he  cot  clearly 
doivn,  and  so  n\ight  ha\c  gone  to   liis  borse^ 
wiiich  was  tyed  to  a  hedij;e  hard  by ;  but  h^ 
was  so  amazed  that  he  uiia^scd  his  way,  add  so 
struck  into  tlie  uastry,  vihere,  although  the  cry 
went  that  some  Frenchman  had  done  it,  h% 
thinking  the  word  was  Felton,  boldly  confessed, 
it  was  he  that  had  done  the  deed,  and  so  he- 
was  in  their  hands.     Jack  Stamford  would  have 
run  at  him,  but  he  was  kept  otf  by  Mr.  Nicholas ; 
so  being  carried  up  to  a  tower,  captain  Mince 
tore  off  his  spurs,  and  asking  how  lie  durst  at- 
tempt such  an  act,  making  him   believe  the 
duke  was  not  dead,  he  answered  boldly,  that 
he  knew  he  was  dibpatclied,  for  it  was  not  he, 
but  the  hand  of  Heaven  that  gnve  the  stroke; 
and  though  his  whole  body  had  been  covered 
over  yi'ith  ;\nnour  of  proof,  lie  could  not  have 
avoided  it.     Captain  Charles  Price  went  post 
presendy  to  the  king  four  mdes  off,  who  being 
at  prayers  on  his  knees  when  it  was  told  him, 
yet  never  stirred,  nor  was  he  disturbed  a  i\hi( 
till  all  divine  service  was  done." 
29 
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let  him  know  that  he  valued  not  the  exposing 
bis  whole  body  to  hazaid,  sto  he  might  but  have 
au  opportunity  to  be  reven|(ed. 

Afterwards  Felton  was  called  before  the 
council*  where  he  confessed  much  of  what  is 
before  mentioned  concern ii«g  his  inducement 
to  the  murder:  the  council  much  pressed  him 
to  confess  who  set  him  on  work  to  do  such  a 
bloody  act,  and  if  the  Poritafis  had  no  hand 
therein  ;  he  dehied  tbey  had,  and  so  he  did  to 
the  last,  that  no  person  whatsoever  knew  any 
thing  of  his  intentions  or  purpose  to  kill  the 
duke,  that  be  revealed  it  to  none  living.  Dr. 
'  JLaudr  bishop  of  London,  being  then  at  the  coun- 
ciUtable,  told  him  if  he  would  not  confess;  he 
must  go  to  the  rack»  Felton  replied,  if  it  roust 
be  sd  he  could  not  tell  whom  he  might  nomi- 
nate in  the  extremity  of  torture,  and  if  what  he 
should' say  then  must  go  for  truth,  he  could  not 
tell  whether  his  lordship  (meaning  the  bishop 
of  London)  or  which  of  their  lordships  he  mi^lit 
name,  for  torture  might  draw  unexpected  things 
from  him :  after  this  he  was  asked  no  more 
questions,  but  bent  back  to  prison.  The  coun* 
cil  then  fell  into  debate,  whether  by  the  law  of 
ilie  land  they  could  justify  the  putting  him  to 
the  rack :  The  king  being  at  council  said,  before 
any  such  thing  should  be  done,  let  the  advice  of 
the  judges  be  had  therein,  whether  it  be  legal 
or  no,  and  afterwards  his  majesty  the  13th  of 
November,  4  Car.  propounded  the  question  to 
sir  Tho.  Richardson,  lord  chief  justice  of  the 
common  pleas,  fo  be  propounded  to  all  the 
justices,  (viz.)  Felton  now  a  prisoner  in  jthe 
Tower  hnvinv  confessed  that  he  had  killed  the 
duke  of  Buckingham,  and  ssid  he  was  induced 
to  this,  partly  for  private  displeasure,  and 
partly  by  reason  of  remonstrance  in  parliament, 
having  also  read  some  books,  which,  he  said, 
i4efended  that  it  was  lawful  to  kill  an  enemy 
li»  the  republic,  the  question  therefore  is,  whe- 
ther by  the  law  he  might  not  be  racked,  and 
whetlier  there  were  any  law  against  it,  (for  said 
the  ling)  if  it  might  be  done  by  law,  he  would 
not  use  his  prerogative  in  this  point,  and  hav- 
ing put  this  question  to  the  lord  chief  justice, 
the  king  commanded  him  to  demand  the  re- 
solutions of  all  I  he  judges. 

First  the  Justices  of  Serjeantf  Inn  in  Chan- 
cery-lane did  meet  and  a^rec,  that  the  king 
may  not  in  this  ens?  put  the  party  to  die  rack. 
And  the  14th  of  November  all  the  justices 
lieing  assembled  at  Seijeants  Inn  in  Fleet-street, 
agreed  in  one,  that  he  oaght  not  by  the  law  to 
be  tortured  by  the  rack,  for  no  such  punishment 
is  known  oi*  allowed  by  our  law  ♦. 

And  this  in  case  of  treason  was  brought  into 
this  kingdom  in  the  time  of  Henry  the  6th ; 
note  Fortescue  for  this  point,  in  his  book  *  de 

*  See  the  Note  to  the  countess  of  Shrcws- 
bury*8  Case,  vol.  «.  p.  774.  and  the  Articles 
there  cited. 


'  laudibas  legum  Anglis,'  see  the  preamble  of 
the  act  S8  H.  8.  for  the  trial  of  felony,  where 
treasons  are  done  upon  the  sen,  and  statute  14 
Ed.  3,  ca.  of  jailors  or  keepers,  who  by  duress 
make  the  prisoners  to  be  approvers. 

On  Thursday  the  27th  of  November,  Felton 
was  removed  fro!n  the  Tower  to  the  Gate-house, 
in  order  to  his  trial,  and  was  the  same  day 
brought  by  the  sherift's  of  London  to  the  KingV 
bencn  bar,  and  the  indictment  being  read,  he 
was  demanded  whether  he  were  guilty  of  the 
murder  thereih  mentioned:  He  answered,  he 
was  guilty  inkillins  the  duke  of  Buckingham, 
and  further  said,  that  he  did  deserve  death  for 
the  same,  though  he  did  not  do  it  out  of  malice 
to  him.  So  the  court  passed  sentence  of  death 
upon  him ;  whereupon  he  offered  that  hand  to 
be  cut  o(T  that  did  the  fact ;  but  the  court  could 
not,  upon  his  own  offer,  inflict  that  further 
punishment  u^n  him :  Nevertheless  the  kia^ 
seat  to  the  judges  to  intimate  his  desire,  tluit 
his  hand  might  be  cut  off  before  execution. 
But  the  court  answered,  that  it  could  not  be ; 
for  in  all  murders,  the  judgment  was  the  same, 
unless  when  the  statute  of  95  £.  S,  did  alter 
the  nature  of  the  offence,  and  upon  a  severat 
indictment,  us  it  was  in  queen  Elizabeih*s  time, 
when  a  felon  at  the  bar  flung  a  stone  at  a  jud^e 
upon  the  bench,  for  which  he  was  iadicteii, 
and  his  sentence  was  to  have  his  hand  cut  off; 
which  was  accordingly  done.  And  they  also 
proceeded  against  him  upon  the  other  iodict- 
roerit  f«<r  felony,  fur  vihich  he  was  found  guilty, 
and  afler wards  himeed.  And  Felton  was  after- 
wards hung  up  in  chains,  in  manner  as  is  usual 
upon  notorious  murders  *. 

•  "  AH  the  historians  abound  with  testi- 
monies of  the  king's  fondness  for  Boekingham. 
K  appear*  that  to  shew  his  affection  to  the 
duke's  memory,  be  gave  command  for  a  mag>- 
nificent  funeral,  till  the  thrifty  treasurer  diverted 
tlie  project  by  tellinii;  his  majesty,  *  Such  pomp 

*  would  but  prove  but  an  hour's  show :  and  it 
'  would  be  jnore  for  his  glory  to  erect  him  a 

*  stately  uif)nument  that  mi|;ht  be  done  for  half 

*  the  cost.*  Upon  which  his  body  was  privately 
interred,  on  September  25.  And  when  the 
king  afterwards  talked  of  n  costly  monument, 
the  treasurer  is  said  to  have  used  this  other  eTn<^ 
sion :  *  Sir,  I  am  loth  to  tell  your  majesty  what 
'  the  world  will  say  both  here  and  abroad,  if 
<  you  should  raise  a  monument  for  the  duke 
'  before  you  erect  one  for  your  father."'  See  3 
Ken  net,  45. 

Lord  Clarendon  relates  the  strange  story  of 
Buckingham's  father  appearing  three  times  to 
an  Officer  of  the  King's  Wardrobe,  and  direct- 
ing him  to  tell  the  Dijke,  that  if  he  did  not  con- 
ciliate the  people,  he  would  be  suffered  to  live 
but  a  short  time.  1  Clsr.  Hist,  of  the  Rebel- 
lion, 49. 
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134*  Proceedings  against  Mr.  Richard  Chambers,  in  the  Star- 
Chamber,  for  seditious  Speeches  before  the  Privy-Council ; 
5  Charles  I.   1629 .♦    [1  Rushw.  Collections,  670.J 


IX  tbe  year  1629,  sir  Robert  Heath,  the  kind's 
Attorney- General,  preferred  an  Infornmuon  in 
the  Star-Chamber  against  Richard  Chambers  of 
the  city  of  London,  merchant.  Wherein,  firkt, 
he  did  set  forth  the  gracious  government  of  the 
king,  and  the  great  privileges  which  the  mer- 
chants have  in  their  trading,  by  paying  mo- 
derate Duties  for  the  goods  and  merchandizes 
exported  and  imported  ;  and  setting  forth,  that 
the  raising  and  publishing  of  uodutiful  and 
false  speeches,  which  may  tend  to  the  disho* 
Door  of  the  kins  or  the  state,  or  to  the  dis- 
couragement or  discontentment  of  the  subject, 
or  to  set  discord  or  variance  between  his  majesty 
and  his  good  people,  are  offences  of  dangerous 
consequence,  and  by  tlie  law  prohibited,  and 
condemned  under  several  penalties  and  punish- 
nienta.  That  nevertheless  the  said  Richard 
Chambers,  the  28th  day  of  September  last,  be- 
ing, amongst  other  merchants,  called  to  the 
Coancil-board  at  Hampton-Court,  about  some 
things  which  M'ere  complained  of  in  reference 
to  tbe  Customs,  did  then  and  there,  in  an  inso- 
lent manner,  in  the  presence  or  hearing  of  the 
lords  and  other  of  his  majesty's  privy-council, 
then  sitting  in  council,  utter  these  uudutiful, 
seditious,  and  ftlse  words, '  that  the  merchants 

*  are  in  no  part  of  tlie  world  so  screwed  and 

*  wiling  as  in  England ;  that  in  Turkey  they 
'  have  more  encouragement/  By  which  words, 
he  the  said  Richard  Chambers,  as  the  Informa- 
tion aetteth  forth,  did  endeavour  to  alienate  the 
good  aflfection  ot  his  majesty's  subjects  from  his 
majesty,  and  to  bring  a  slander  upon  his  jnst 
government:  and  therefore  the  king*8  Attorney 
prayed  process  aeainst  him. 

To  tbia  Mr.  Chamben  made  answer.  That 
having  a  case  of  silk  erogerams  brought  from 
Bristol  by  a  carrier  to  London,  of  the  value  of 
400/.  tlie  same  were,  by  some  inferior  officers, 
attending  on  the  Custom- House,  seized  without 
this  defendant's  consent,  notwithstanding  be 
offered  to  give  security  to  pay  such  customs  as 
should  be  due  by  law ;  and  thnt  he  hath  been 
otherwise  grieved  and  damnified,  by  the  inju- 
rious dealing  of  the  undei^officers  of  the  Cus> 
torn- House;  and  mentioned  the  particulars 
wherein  :  mid  that  bein^  called  before  the  lords 
of  the  Council,  he  confenseth,  thut  out  of  the 
great  sense  which  he  had  of  the  injuries  done 
i«im  by  the  said  inferior  officers,  he  did  utter 
these  words,  *  that  the  merchants  in  England 
«  were  more  wrung  and  screwed  than  in  foreign 

*  Laud  was  accused  of  having  agjrravated  the 
matter  against  Ciiarabers,  and  of  having  said 
to  the  king,  <*  It  your  majesty  had  many  such 
Chambers,  you  would  soon  have  no  Chamber 
left  to  rest  in."  Hist,  of  the  Trial  and  Troubles 
of  Abp.  Land* 


'  parts.'  Which  words  were  only  spoken  iu  the 
presence  of  the  privy-council,  and  not  spoken 
abroad,  to  stir  up  any  discord  among  the  people ; 
and  not  spoken  with  any  disloyal  thought  at 
that  .time  of  his  majesty's  government,  hue  only 
intending  by  these  words  to  introduce  his  just 
complaint  against  the  wrongs  and  injuries  he 
had  sustained  by  the  inferior  officers ;  and  thnt 
as  soon  as  he  had  heard  a  hard  construction 
was  given  of  his  words,  he  endeavoured  by  peti- 
tion to  the  lords  of  tlie  council,  humbly  to  ex- 
plain his  meaning,  that  he  had  not  the  lease 
evil  thought  as  to  his  majesty's  guvenimesit; 
vet  was  not  permitted  to  be  heard,  but  present- 
ly sent  away  prisoner  to  the  Marsihalsea :  anri 
when  he  was  there  a  prisoner,  he  did  again  en- 
deavour by  petition  to  giie  satisfaction  to  the 
lords  of  the  council;  but  they  would  not  be 
pleased  to  accept  of  his  faithful  explanation, 
which  he  now  makes  unto  this  honournble  court 
upon  his  oath  ;  and  doth  profess  from  ihe  bot- 
tom of  his  heart, '  that  his  speeches  only  nimed 
<  at  the  abuses  of  the  inferior  officers,  who  in 
'  many  things  dealt  most  cruelly  with  him  and 
*  other  merchants.' 

There  were  two  of  the  clerks  of  the  Privy- 
Council  examined  as  witnesses  to  prove  tl^ 
words,  notwithstanding  the  delend;int  confessed 
the  words  in  his  Anstver  as  aforesaid,  who  prov- 
ed the  words  as  laid  in  the  information.  And 
on  the  6ih  of  May,  1629,  the  cause  came  to  be 
heard  in  the  Star-Chamber,  and  the  court  .were 
of  opinion,  that  the  words  spoken  were  a  cont- 
paring  of  his  majesty's  government  with  the  go- 
vernment of  the  Turks ;  intending  thereby  to 
make  the  people  believe,  that  his  mnjesty's 
happy  government  may  be  termed  *  Turkish  t}- 
'  runny;'  and  therefore  the  Court  fined  the 
said  Mr.  Chambers  in  the  sum  of  2,000/.  to  his 
majesty's  use,  and  to  stand  committed  to  the 
prison  of  the  Fleet,  and  to  make  submission 
for  his  great  offence,  both  at  the  council-board, 
in  court  of  Star-Chiiniber,  and  at  the  Royal 
Exchange. 

There  was  a  great  differrnce  of  opinion  in 
the  Court  about  the  Fine  :  and  because  it  is  a 
remarkable  case,  here  fellowerh  the  nanes  of 
each  several  person  who  gave  seuietice,  and 
tlie  fine  they  concluded  upon,  \h. 

Sir  Francis  Cottiu^tou,  chancellor  of  the  Ex- 
chequer, his  opinion  was  fir  500/.  fine  to 
the  king,  and  to  ucknow  ledge  his  otfence  at 
the  couiicil-board,  the  Stixr-Chiunber  Bar, 
and  tlie  Exchange. 
Sir  Thontat  Hichardson,  lord  chief  jnstice  of 
the  Common  Pleasj  ^OO/.  fine  to  toe  kinr, 
and  to  desire  the  kiu«;\  favour. 
Sir  Nicfiolat  Hi/de,  JorJ  chief  justice  of  ihe 
Kiug's- Bench,  600/.  and  codasire  the  king*i» 
favour. 
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Sir  John  Cook,  secretary  of  state,  1,000/. 

Sir  Humphrey  Mity,  chancellor,  1^500/. 

Sir  Thomat  Edmonds,  2,000/. 

Sir  EduHird  Barret,  S,000/. 

Dr.  Neat,  bishop  of  Wincbestery  3,000/. 

Dr.  Laud,  bishop  of  London,  3,000?. 

L.  Carlton,  principal  secretary  of  state,  3,000/. 

Lord ,  chancellor  of  Scotland,  3,000/. 

Earl  of  Holland,  1,500/. 

Earl  of  Doncaster,  1,500/. 

Earl  of  Salisbury,  1,500/. 

Earl  of  Dow/,  3,000/. 

Earl  ol  Sufolk,  3,000/. 

E.  of  Mountgowery,  lord  chamberlain,  1,500/. 

Earl  of  Arundel,  lord  high  marshal,  3,000/. 

Lord  Montague,  lord  privy  seal,  3,000/. 

Lord  Conway,  2,000/. 

Lord  Wetton,  lord  treasurer,  3,000/. 

L.  Coventry,  lord  k.  of  the  great  seal,  1,500/. 
So  the  fine  was  <«ttled  to  2,000/. — And  all 
(except  the  two  chief  justices)  concurred 
i'oT  a  Submission  also  to  be  made.  And 
accordingly  the  copy  of  the  Submission 
was  sent  to  the  Warden  of  the  Fleet,  from 
Mr.  Attorney-General,  to  »hevv  the  said 
Richard  Chambers,  to  perform  and  ac- 
knowledge it ;  and  was  as  foUoweth: 

"  I  Richard  C  hambers,  of  London,  merchant, 
do  humbly  acknowledge,  that  whereas  upon  an 
infoimation  exh.bited  against  me  by  the  king's 
attorney-general,  I  was  in  Easter  term  last  sen- 
tenced by  the  honourable  court  of  Star-Cham- 
ber,  fot  thiit  in  September  lust,  1G28,  being 
convented  before  the  lords  and  others  of  his 
majesty's  most  honourable  privy  council-board, 
upon  some  speeches  then  used  concerning  the 
xiierchonts  of  this  kingdom,  and   his  mnje^ty's 

.  well  and  gricious  usage  oi'  them ;  did  then, 
and  there,  in  insolent,  contemptuous,  and  sedi- 
tious mnnner,  falsly  and  maliciously  say  and 
affirm,  *  that  they,'  meaning  the  merchants, 
'  are  in  no  parts  ot  the  world  so  screwed  and 
'wrung  as  in  England;  and  that  in  Turkey 
'  they  have  more  encouragement.'  And  where- 
as by  the  sentence  of  that  honourable  court,  I 
was  adjudged,  among  other  punishments  justly 
imposed  upon  me,  to  make  my  humble  acknow- 
ledgment ami  .submission  of  this  great  ofl'ence 
at  I  his  honourable  board,  before  I  should  be 
delivered  out  of  the  prison  of  the  Fleer,  where- 
to I  was  then  committed,  «s  by  the  said  decree 
jpU'I  sentence  of  ihat  court,  among  other  things, 
it  doth  and  may  appear :  now  I  the  said  R. 
Cham  hen.,  in  obedience  to  the  ?entonrc  of  the 
Baid  honourable  court,  do  humbly  confess  and 
acknowledge  ih.e  speaking  of  these  words  aforc- 
fiaid,  for  the  which  I  was  so  charged,  and  am 
hcariily  sorry  for  the  same ;  and  do  hinnbly 
be^eccli  yotsr  lordships  all  to  be  honourable  ii\- 
terce-sor*  r<»r  me  to  his  mnjesty,  that  he  would 
be  trraciously  phased   to  pardon    this    great 

-  eiror  and  fanlt  so  committed  by  me." 

When  Mr.  Chambers  read  this  draught  of 
Submission,  he  thus  subscribed  the  same  : 

'  AU  the  abovesaid  contents  and  Submission, 
'  I  Richard  Chambers  do  utterly  abhor 


'  and   detest,  as  most  unjust  and   false  ; 

*  and  never  till  death  wdl  acknowledge 

*  any  part  thereof.        Rich.  Chambers.' 

Also  he  under-writ  these  texts  of  Scripture 
to  the  said  Submission,  before  he  returned  it. 

*  That  make  a  man  an  offender  for  a  word, 
'  and  lay  a  snare  for  him  that  reproveth  in  the 
'  gate,  and  turn  aside  the  just  for  a  thing  of 

*  nought. 

'.  Blame  not  before  thou  hast  examined  the 
'  truth ;  understand  first,,  and  then  rebnke : 
'  answer  not  before  thou  hast  heard  the  cause, 
'  neither  interrupt  men  in  the  midst  of  their 

*  talk. 

*  Doth  our  law  judge  any  man  before  it  hear 
'  him,  and  know  what  be  doeth  ? 

'  King  Agrippasaid  unto  Paul,  Thou  art  per- 
'  mitted  to  speak  for  thyself. 

'  Thou  shalt  not  wrest  the  judgment  of  the 
'  poor  in  his  cause,  tbou  shalt  not  respect  per^ 
'  sons,  neither  take  a  gift :  for  a  gift  doth  blind 
'  the  eyes  of  the  wise,  and  pervei  t  the  eyes  of 
'  the  righteous. 

'  Wue  to  them  that  de\'ise  iniquity,  because 
'  it  is  in  the  power  of  their  hand,  and  they  covet 
'  fields,  and  take  them  by  violence ;  and 
'  houses,  and  take  them  away  :  so  they  oppress 
'  a  man  and  his  house,  even  a  man  and  his  be- 
'  ritage. 

'  llius  saiih  the  Lorfl  God,  let  it  soffice  yon, 

*  O  princes  of  Israel :    rcnrove  violence  and 

*  spoil,  and  execute  judgment  and  justice,  take 
'  away  your  exactions  from  my  people,  saitb 
'the  Lord  God. 

*  If  thou  seest  the  oppression  of  the  poor, 

*  and  violentpervertingpf  judgment  and  justice 

*  in  a  province,  marvel  not  at  the  matter  :    for 

*  he  that  is  higher  than  the  highest  regardeth, 
'  and  there  be  higher  than  (hey.     Per  me, 

Kkuard  Cuambers.' 

Afbenvardsin  the  term  of  Trinity,  the  5th 
year  of  king  (Jharles,  it  is  found  in  the  great 
Roll  of  this  year,  that  there  is  demanded  there, 
of  Richard  Chambers  of  London,  merchant, 
12,000/.  for  a  certain  Fine,  imposed  ^n  hiro,  hi- 
ther sent  by  virtue  of  a  writ  ot  our  said  lord 
the  king,  under  the  foot  of  tbe  great  seal  of 
England,  directed  to  the  treasurer  and  barons 
of  this  Exchequer,  for  making  execution  there- 
of to  the  use  of  the  said  lord  the  king,  as  ia 
there  contained  ;  and  now,  that  is  to  say,  in 
the  octab  of  the  blessed  Trinity,  this  term, 
comes  the  said  Richard  Chambers  in  his  owa 
proper  person,  and  demands  oyer  of  the  de« 
mand  aforesaid,  and  it  is  read  unto  him  ;  and 
he  demands  oyer  also  of  the  writ  aforesaid^ 
under  the  foot  of  the  great  seal  of  England, 
hither  sent,  and  is  read  unto  him  in  these 
words : 

**  Charles  by  the  grace  of  God,  of  Eneland, 
Scotland,  France  and  Ireland,  king,  de&nder 
of  tbe  faith,  &c.  to  his  treasurer  and  barons  of 
his  Exchequer,  health.  Tiie  extrete  of  certaio 
fines  taxed  and  adjudged  by  us  and  our  council, 
in  our  said  councii,  in  our  court  of  Star-Cham- 
her,  in  tbe  tertn  of  St.  Michael^  the  urm  of  Su 


•  • 
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Hilary,  and  the  term  of  Easter  l&sc  past,  upon 
Thomas  Bams,  of  the  parish  of  St.  ClemeDt 
Danes  in  the  countj  of  Middlesex,  carpenter, 
and  others,  severally  and  divjdedly,  as  they  be 
there  severally  assessed,  we  send  unto  you  in- 
cluded in  these  presents,  commanding,  that 
looking  into  tbem,  you  do  that  wliich  by  law 
yon  ought  to  do  aeaiust  them,  for  the  fevying 
of  those  fines.  Witness  ourself  at  Westmin- 
•tefy  the  3l8t  of  May,  in  the  year  of  our  reign 
the  5th." 

And  the  tenor  of  the  Schedule  to  the  said 
Writ  annexed,  as  to 'the  said  Richard  Cham- 
bers, fblloweth4n  these  words : 

**  In  the  term  of  Easter,  the  fifth  year  of 
king  Charles,  of  Richard  Chambers  of  l!!ondon, 
merchant,  2,000/.  which  being  read,  heard, 
and  by  him  understood,  he  complains,  that  he 
is  grievously  vexed  and  inquieted  by  colour  of 
the  premises ;  and  that  not  justly,  for  that  pro- 
testing, that  the  great  roll,  and  the  matter 
therein  contained,  is  not  in  law  sufficient,  to 
which  he  bath  no  need,  nor  is  bound  by  law  to 
answer.  Yet  for  plea  the  said  Richard  Ctiani- 
bers  saith,  that  he,  of'the  demand  aforesaid,  in 
the  great  roll  aforesaid  mentioned,  and  every 
parcel  thereof,  ooght  to  be  disicharged  against 
the  said  lord  tlie  king,  for  that  he  said,  that  he 
trom  the  time  of  the  taxation  of  the  aforesaid 
fine,  and  long  before,  was  a  freeman  and  a 
merchant  of  this  kingdom  ;  that  is  to  say,  in 
the  parish  of  the  blessed  Mary  of  the  Arches, 
in  the  ward  of  Cheap,  London  :  and  that  by  n 
certain  act  in  the  parliament  of  the  lord  Henry, 
lute  king  oY  England,  the  third,  held  in  the 
ninth  year  of  his  reign,  it  was  provided  by  au- 
th'irity  of  the  said  parliament,  that  a  freeman 
shall  not  be  amerced  for  a  little  offence,  but  ac- 
cording to  the  manner  of  the  said  offence ;  and 
for  a  great  offence,  according  to  the  greatiiess 
of  the  offence,  saving  to  him  his  contenement 
or  freehold ;  and  a  merchant  iu  the  same  man- 
iter,  saving  unto  him  Ids  merchandize;  and  a 
villain  of  any  other  than  the  king  after  the  same 
manner  to  be  amerced,  saving  his  wainage; 
and  none  of  the  said  amerciaments  to  be  im- 
posed but  by  the  oaths  of  good'  and  lawful 
men  of  the  neighbourhood  :  and  by  a  certain 
other  act  in  the  parliament  of  the  lord  £d- 
v?ard,  late  king  of  England,  the  first,  held  in 
the  third  year  of  his  reign,  it  was  and  is 
provided,  that  no  city,  borough,  or  town, 
nor  afty  man,  shall  be  amerced,  without  rea- 
sonable cause,  and  according  to  his  trespass  ; 
that  is  to  say,  a  freeman,  saving  to  him  hts 
contenement ;  a  merchant,  saving  to  him  his 
merchandize  ;  and  a  villain,  saving  to  him 
hb  wainage  :  and  this  by  their  peers :  and  by 
the  same  act  in  the  parliament  of  the  said 
lord  Henry,  Inte  king  of  England,  the  third, 
held  in  the  9th  year  of  his  reign  aforesaid,  it 
was  and  is  provided  by  tlie  authority  of  the 
said  parhament,  that  no  freeman  should  be 
taken  nrimprisoned,  or  disseized  of  his  freehold, 
or  liberties,  or  free-customs,  or  out-lawed,  or 
iMoishcdy  or  any  way  destroyed :  aod  that  the 


lord  the  king  should  not  go  upon  him,  nor 
deal  with  him,  hut  by  a  lawful  judement  of  hi* 
peer>,  or  by  the  law  of  the  Und :  and  by  a 
certain  act  in  parliament  of  the  lord  Kdward, 
late  king  of  England,  the  third,  held  m  the 
fifih  year  of  his  reign,  it  was  and  is  provided  by 
the  authority  of  the  said  parliament,  tiiac  no 
man  henceforward  should  be  attached  by  rea- 
son of  any  accubation,  nor  prejudged  of  hfe 
or  member,  not  that  his  lands,  tenements^ 
goods  or  chattels  should  be  seized  into  the 
hands  of  the  lord  tlie  king  against  the  form 
of  the  Great  Charter,  and  the  law  of  the  land: 
and  by  a  certain  act  in  the  parliament  of  the 
lord  Henry,  late  king  of  England,  the  seventh^ 
held  in  the  third  year  of  his  reign,  reciting,  that 
by  unla^vful  mamtenances  given  of  liveries^ 
signs,  and  tokens,  and  rctainders  by  indentures, 
promises,  oaths,  writings,  and  other  imbraceries 
of  the  subjects  of  the  said  lord  the  king,  false 
demeanors  of  sheriti^>,  in  making  of  pannels, 
and  other  false  returns,  by  tJiking  of  mpney  by 
jurors,  by  great  riots  and  unlawful  assemblies, 
the  policy  and  good  government  of  this  king- 
dom was  almost  subdued  ;  and  by  not  puniiih- 
ing  of  the  said  inconveniencies,  and  by  occasion 
of  the  premisses,  little  or  nothing  was  found  by 
inquisition  ;  by  reason  thereof,  the  laws  of  the 
land  had  little  effect  in  their  execution,  to  the 
increase  of  murders,  robberies,  peijuries,  and 
insecurities  of  all  men  living,  to  tlie  loss  of  their 
lands,  and  goods,  to  ihe  great  displeasure  of 
Almightv  God  ;  it  was  ordained  for  reformation 
ot  the  premisses,  by  authority  of  the  said  par- 
liament, that  the  chancellor  and  treasurer  of 
England  fur  the  time  being,  and  the  keeper  of 
the  privy-seal  of  the  lord  the  king,  or  two  of 
them,  calling  to  them  one  bishop,  one  lord 
temporal  of  the  most  honourable  council  of  the 
lord  the  king,  and  the  two  chief  justices  of  the 
KingVbench  and  Common  Pleas  for  the  time 
being,  or  two  other  justices  in  their  absence,  by 
bill  or  information  exhibited  to  the  chancellor 
for  the  king,  or  any  other,  against  any  person, 
for  any  other  ill  behaviours  aforesaid,  have  au- 
thority of  calling  before  them,  by  writ  of  privy- 
seal,  such  male^ctors,  and  of  examining  them 
and  others  by  their  discretion,  and  of  punish- 
ing such  as  they  find  defective  therein,  accord- 
ing to  their  demerits,  according  to  the  form  and 
effect  of  the  statutes  thereof  made,  in  the  same 
manner  and  form  as  they  might  and  ought  to 
be  punished,  if  they  were  thereof  convinced  ac- 
cording to  the  due  course  of  law  :  and  by  a 
certain  other  act  in  the  parliament  of  the  lord 
Henry,  late  king  of  England,  the  eighth,  held 
in  the  Slst  year  of  his  reign,  reciting  the 
offences  in  the  foresaid  statute  <if  ihe  said  lata 
kitig  Henry  the  seventh,  befi»re-mcntioned,  by 
authority  of  the  said  parliament,  it  was  and  is 
ordained  and  enacted,  that  henceforward  the 
chancellor,  treasurer  ofEnoland,  and  the  pre- 
sident of  the  most  honourable  privy-councd  of 
the  king,  attending  his  most  honouiable  person 
for  the  time  being,  and  the  lord  keeper  of  the 
privy-seal  of  the  lord  the  king,  or  two  of  them, 
calltug  to  th«m  ona  bishop,  and  one  temporal 
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lord,  of  the  most  honourable  council  of  the 
tord  the  king*  and  two  chief  justices  of  the 
KingV bench,  and  Common  Pleas  for  the  time 
being,  or  two  justices  in  their  absence,  by  any 
bill  or  infurmation  then  after  to  be  exhibited 
to  (he  chancellor  of  England,  the  treasurer,  the 
piresident  of  the  most  honourable  council  of  the 
lord  the  luog,  or  the  keeper  of  the  privy-seal 
of  the  lord  the  king  for  the  time  being,  for  any 
ibisdemeanor  in  the  aforesaid  statute  of  king 
ilenry  the  seventh  aforesaid  before  recited, 
from  hencefortli  have  full  power  and  authority 
of  calling  before  them*  by  writ  orb^  privy-seal, 
tiich  malefactors,  and  of  examinm^  of  them 
•nd  others  by  their  discretion,  and  oi  punishing 
those  that  are  found  defective  according  to 
their  demerits,  according  to  the  form  and 
effect  of  the  said  statute  of  the  aforesaid  lord 
king  Henry  the  seventh,  and  of  all  other  sta- 
tutes thereupon  made  not  revoked  and  expired, 
•  in  the  sa^ie  manner  and  form  as  they  might 
and  uo^ht  to  be  punished,  if  they  were  convicted 
accordmg  to  the  due  order  of  the  laws  of  the 
said  lord  the  king.  And  by  the  aforesaid  writ, 
under  the  foot  of  the  great  seal,  it  manifestly 
appears,  that  the  said  fine  was  imposed  by  the 
lora  the  king  and  his  council,  and  not  by  the 
legal  peers  of  the  said  Richard  Chambers,  nor 
by  the  law  of  the  land,  nor  according  to  the 
maimer  of  the  pretended  offence  of  the  said 
JBticbard  Chambers,  nor  saving  unto  him  his 
merchandize,  nor  for  any  offence  mentioned  in 
the  said  statutes.  All  and  singular  the  which, 
the  said  Richard  Chambers  is  ready  to  verify 
to  the  court,  &c.  and  demands  judgment ;  and 
thathebediscliatged  of  the  said  f,000/.  against 
the  said  lord,  the  now  kin^ ;  and  that  as  to  the 
premisses  he  may  be  dismissed  from  this  court. 

Watebhousb." 
With  this  Plea,  he  annexed  a  Petition  to 
the  lord  chief  baron,  and  also  to  every  one  of 
the  barons,  humbly  desiring  the  filing  of  the 
plea,  with  other  reasons  in  the  manner  of  a 
Bsotion  at  the  bar,  because  he  said,  counsel 
would '  not  move,  plead,  nor  set  hand  to  it,  as 
further  appeareth. 

Tl)e  copy  of  the  Order  upon  Mr.  Attornev*s 
moUon  in  the  Exchequer,  the  17th  of  Julv, 
1^89,  after  (he  Plea  put  in,  and  order  to  file 
it.    Per  the  lord  chief  baron. 

**  Touching  the  Plea  put  into  this  court  by 
Richard  Chambers,  to  discharee  himself  of  a 
fine  of  2,000i.  set  on  him  in  tlie  Star- Chamber, 
Ibrssmucb  as  sir  Robert  llcath,  knight,  his 
majesty's  attoinaey-general,  informed  this  court, 
that  the  said  Chambers  in  his  suid  plea  recites 
divers  statutes,  and  Magna  Chaita,  and  what 
oflPeuices  are  punishable  in  the  Star-Chamher, 
and  bow  the  proceedings  ought  to  be ;  and 
upon  the  whole  matter  concludes,  that  the 
s»id  fine  was  imposed  by  the  king  and  his 
council,  and  not  by  a  legal  judgment  of  his 
.peers,  nor  by  the  laws  of  the  land,  nor  accord- 
ing to  the  manner  of  his  offence,  nor  savinv 
,hi%  merchandize,  nor  for  any  oHence  meu tinned 
ii%  the  said  fitajtutea;  which  [»lea^MrrAtturney 


conceiving  it  to  be  very  frivolous  and  insnflK- 
cient,  and  derogatory  to  the  honour  and  juris* 
diction  of  the  court  of  Star-Chamber,  humbiy 
prayeth  might  not  be  allowed  of,  nor  filed :  it 
IS  therefore  this  day  ordered,  that  the  said 
plea  shall  be  read  on  Saturday  next;  and  then 
upon  hearing  the  king's  counsel,  and  the  coun- 
sel of  the  said  Richard  Chambers,  this  court 
will  declare  their  further  order  therein ;  and  in 
the  mean  time  the  said  plea  is  not  to  be  filed 
nor  delivered  out.** 

In  Michaelmas  term  following,  Mr.  Cham- 
bers was  broneht  by  a  Habeas  Corpus  oat  of 
the  Fleet;  aqdthe  warden  did  return, 

•*  Thai  he  was  committed  to  the  Fleet  by  vir^ 
tue  of  a  decree  in  the  Star-Chainber,  by  reason 
of  certain  words  he  used  at  the  c^ouncil- table, 
viz.  that  the  merchants  of  England  were 
screwed  up  here  in  England  more  than  io 
Turkey.  And  for  these  and  other  words  of  d&* 
famation  of  the  government,  he  was  censured 
to  be  committed  to  the  Fleet,  and  to  be  there 
imprisoned  until  he  had  made  his  submission  at 
the  council- table,  and  to  pay  a  fine  of  2,000/. 
And  now  at  the  bar  he  prayeth  to  be  delivered, 
because  this  sentence  is  not  warranted  by  any 
law  or  st«itute<:  for  the  statute  of  3  H.  7>  which 
is  the  foundation  of  the  court  of  Star-Chamber, 
doth  not  give  (hem  any  authority  to  punish  for 
words  only«  But  all  the  court  infonned  him, 
that  the  court  of  Star-Chamber  was  not  erected 
by  the  statute  of  3  U.  7,  but  was  a  court  many 
years  before,  and  one  of  the  most  high  and  ho- 
nourable courts  of  justice ;  and  to  deliver  one 
who  was  committed  by  the  decree  of  one  of  the 
courts  of  justice,  was  not  the  usage  of  this 
court ;  and  therefore  he  was  remanded.'' 

As  a  concurrent  proof  of  these  proceedings 
concerning  Mr.  CliumherSi  we  shall  insert  here 
a  Petition  of  his  (though  out  of  time)  to  the 
Long  Parliament. 

To  the  Parliament  of  the  Commonwealth  of 
£nglan<^  Scotland,  and  Ireland. 

The  brief  Remonstrance  and  humble  Petition 
of  Richard  Chambers,  merchant,  late  alder- 
dennan  and  sheriflfof  the  city  of  London  : 

'*  Shewing ;  That  in  the  parliament  held  in 
the  years  1627  and  1698,  it  was  voted  and  dc» 
clared  by  the  honourable  house  of  commons, 
that  whosoever  shall  counsel  or  advise  the  tak- 
ing or  levying  of  the  subsidy  of  Tunnage  and 
Poundage,  not  granted  by  parliament,  or  slmll 
be  any  actor  or  instrument  therein,  shall  be 
reputed  an  innovator  in  t)ie  government,  and  a 
capital  enemy  to  the  kingdom  and  common- 
wealth ;  and  if  any  merchant  or  person  what- 
soever shall  voluntarily' yield  or  pay  the  said 
subsidy  of  Tunnage  and  Poundage,  not  being 
granted  by  parliament,  they  shaU  hke%vise  be 
reputed  betrayers  of  the  liberties  of  Kngiand, 
and  enemies  to  tl>e  same,  as  may  appear  by  the 
said  Order  upon  record. 

'<  In  submission  and  obedience  whereunto, 
the  petitioner  first  opposed  and  witlistQod  the 
payment  of  Tmioage  An4  Poundoge,  nmil  they 
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were  settled  by  parliamoDt,  and  all  other  illegal 
taxes  ;  for  which  9ubmist>ion  aud  obedience,  in 
the  jeais  16S8  and  1639,  the  petitioner  had 
7,060/.  of  hi9  Roodb  wrongfully  taken  and  de- 
tained from  him  by  the  late  king's  otficers  and 
farmers  of  the  Custom-house  of  London,  for 
pretended  duties,  and  a  heavy  sentence  and 
£ne  in  the  Star-Chamber,  Mrhich  was  imposed 
upon  him  in  the  .year  1629.  Besides  which 
los»es,the  petitioner  further  suffered  in  his  person 
by  six  whole  years  imprisonmeDt  in  the  I'leet, 
fur  not  submitting  to  that  sentence  and  tine ; 
and  iu  the  year  1637,  i^ine  months  imprison- 
inent  in  Newgate  for  withstanding  SI)ip-money ; 
by  which  losses  and  iniprisonmeurs,  the  peti- 
tioner was  put  by  the  exercise  of  tiis  calling, 
and  was  wounded  in  his  credit  and  reputation. 

*'  Which  sufferings  the  honourable  house  of 
commons  (upon  the  petitioner's  complaint  in 
the  year  1640,)  taking  into  their  ^mife  consi- 
siderations,  were  pleased  to  refer  the  examina- 
tion  thereof  to  a  committee  of  fifty  members, 
wherein  were  included  the  committee  for  the 
navy  and  Customs ;  who  being  well  satisfied  of 
the  truth  thereof,  by  oath,  and  other  good  suffi- 
cient proofs  upon  record,  drew  up  their  report, 
that  the  petitioner  ought  then  tr>  have  13,680/. 
in  part  of  reparation,  leaving  the  rest  of  those 
reparations  to  the  further  judgment  of  the  ho- 
oourable  house,  as  by  the  annexed  copy  of  that 
report  may  further  appear. 

'*  In  f)ursuit  of  which  report,  the  parliament 
then  levied  and  received  from  the  old  farmers 
and  officers  of  the  customs  50,000/.  for  wrongs 
and  abuses  done  to  the  petitioner,  chiefly,  and 
other  merchants,  intending  first  to  give  to  the 
petiiioner  satisfaction  out  of  the  same,  because 
he  was  the  first  man  that  opposed  the  pre- 
tended duties,  and  the  greatest  sufferer. 

**  Whereupon  in  the  year  164S,  the  peti- 
tioner was  chosen  alderman,  and  in  the  year 
1644  sheriff  of  the  city  of  London:  which 
places  the  petitioner  enrnestly  endeavoured  to 
shun ;  but  such  were  the  earnest  importunities, 
and  persuasive  eucouritgements  of  divers  mem- 
bers of  the  honourahle  house,  (v  ho  then  desir- 
«^d  to  have  the  peritiontr  in  place  of  trust, 
for  his  former  service  to  the  ci>mm(mweRhh) 
that  tfie  petitioner  was  constrained  to  accept 
not  only  of  the  place  of  nldermun,  but  further 
underwent  tfie  office  nnd  charge  of  sheriff  of 
London,  which  stood  the  petiuoiier  in  4,000/. 
that  vear. 

*^  but  notwirbstsnding  the  aforesaid  promises 
and  iutent9  of  the  parliament  to  give  the  peti- 
tioner satisfaction,  such  were  the  great  compul- 
sive- exigents,  and  urgent  necessities  of  tliose 
times,  cause/1  by  the  public  distractions,  that 
the  said  monies  v^ere  converted  to  the  public 
use.  Therefore  tlie  parliament  desired  the  pe- 
titioner to  have  a  little  patience,  promising  him 
speedy  satisfaction  as  well  for  \h€  forbearance 
as  for  the  principal  debt.  But  the  distractions 
continuing,  the  petitioner  had  neither  interest 
nor  Rny  part  of  Ills  principal.  Tlie  parliament 
in  the  year  1648,  in  part  of  satisfaction,  settled 
the  petitioner  in  the  office  of  surveyor  and  check 


in  the  Custom  House  of  London,  then  worth  at 
least  600/.  per  annum;  but  the  petitioner  hav« 
ing  enjoyed  that  place  only  eigiit  months,  was 
causelessly  ousted  by  sinister  information  of  in^ 
truders,  who  have  enjoyed  that  office  and  di- 
vided the  profit  thereof  between  tliem  ever  since 
chat  intrusion. 

*'  Moreover,  the  late  king, by  privy  seal,  owes 
to  the  petitioner's  wite  (wlio  is  the  relict  of  Mr. 
Thomas  Ferrer)  for  linen  cloth  5,000/.  and  for 
money  lent  1,200/.  for  which  she  was  assigned 
satisfaction  out  of  the  customs  of  tobacco.  Be- 
sides, she  was  further  assigned  out  of  sir  Tho- 
mas £>awes'  office  100  marks  per  annum.  All 
which  debts  likewise  lie  wholly  unsatisfied^  to 
the  petitioner's  great  prejudice. 

*'  Be^des  the  aforesaid  losses,^  hinderances, 
cxpences,  sufferings,  and  forbearances  of  th« 
profit  of  the  said  office,  the  petitioner  from  time 
to  time  hath  laid  out  himself  for  the  common 
good,  in  acting,  lending,  spending,  (and  serving) 
when  others  refused  ;  exposed  himself  to  that 
imminent  danger  at  Brentford,  by  leading  out  a 
troop  of  horse  for  the  privile^ies,  liberties,  and 
rights  of  the  city  of  London  and  commonwealth, 
insomuch,  that  thereby,  and  for  want  of  his  sa- 
tisfaction aforesaid,  the  petitioner,  having  con- 
sumed his  estate,  hath  been  constrained  to  sell 
and  mortgage  some  part  of  his  lands  to  pay 
creditors,  and  to  maintain  his  family,  having  a 
wife  and  nine  children  ;  and  is  likely  to  be  un- 
done }t>r  obeying  the  parliament's  cnmmandsi 
unless  by  the  justice  and  commiseration  of  tliis 
honourable  assembly  he  be  speedily  relieved  and 
righted ;  for  that  ever  since  the  said  reported 
sum,  the  petitioner  from  time  to  time  hath 
made  his  humble  addresses  to  the  supreme 
powers  for  the  time  being,  for  satisfaction  there- 
of, and  to  be  restored  to  the  said  office,  but 
could  not  prevail. 

*  "  The  petitioner  therefore  humbly  preys,  (hat 
he  may  not  perish  for  acting  for  the  public  good 
according  to  the  declaration  of  parliament;  but' 
that  now  afler  96  years  suffering,  whereof  18 
years  in  fruitless  and  wearisome  waitings,  this 
honourable  assembly  would  now  be  pleased  to 
take  the  Unparalleled  sufferings  of  the  petiiioner 
into  their  grave  consideratioAs,  for  some  speedy 
course  for  the  petitioner's  satisfaction,  to  pay 
his  debts,  and  redeem  his  lands,  by  ordering  him 
the  one  moiety  of  his  debt  in  ready  money  out 
of  tl)e  daily  customs  of  London,  (from  whenee 
his  first  losses  and  sufierings  sprang)  and  the 
other  moiety  to  be  discompted  upon  such  goods' 
as  the  petitioner  shall  make  entries  of  by  export- 
atioo  or  importation  in  the  Custom  House,  Lon- 
don, until  his  debt  with  the  interest  be  fully  sa- 
tisfied and  paid ;  or  any  other  speedy  way,  as  in 
your  grave  wisdoms  shall  seem  meet :  and  m 
like  manner  for  his  wife's  debt,  which  is  to  pay 
debts  and  legacies:  and  that  the  petitioner  may 
forthwith  be  restored  to,  and  settled  in  the  said 
office,  and  have  reparations  from  the  intruders. 
And  the  petitioner,  with  his,  shall  in  all  duty 
ever  pray,  &c.  Richard  Chambers." 

Sept.  6, 1654. 
The  petitioner  being  wearied  out  wt^  fH 
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vear*s  attendance  upon  one  parliament,  in  hopes 
of  rrparution  tor  his  imprisonment,  troubles, 
and  losses,  during  the  11  years  former  interyal 
of  parliament,  in  standing  for  the  hberty  of  the 


subject,  grew  infirm ;  and  being  not  relieved, 
was  reduced  to  a  low  estate  and  condition. 
He  died  in  summer  1658^  being  about  the  age 
of  70  years. 


135.  Proceedings  in  the  Star-Chamber  against  Dr.  Alexander 
Leighton,  for  a  Libel :  6  Charles  I.  A.  d.  1630. 


f"  The  following  report  of  this  Case  is  extracted 
from  2  Hushworto,  55.  Mrs.  Macnulay,  in 
her  history,  comments  on  the  proceedings 
against  Dr.  Leighton  with  great  sc\'erity. 
9  Mflcaul.  Hist.  91.  Indeed,  the  cruelty  of 
the  Sentence  is  beyond  excuse."    Ilarjjrave.] 

jtVN  Information  formerly  exhibited  in  the 
Star-Chamber  against  Alexander  Leighton,  a 
Scotsman  born,  and  a  doctor  of  divinity,  came 
to  be  heard  the  4th  of  June  in  the  court  of 
Star-Ch<miber,  for  framing  a  book  entitled,  *  An 
'  Appeal  to  the  Parliament,  or  a  Plea  against 
'  Prelacy,*  wtiich  he  printed  and  published, 
during  Uie  sitting  of  the  last  parliament :  and 
delivered  it  to  diverse  persons  in  a  way  of  pre- 
senting just  complaints  (as  he  gave  out>  to  the 
then  commons  house  of  parliament,  4  Car.  1, 

The  defendant  was  charged  by  the  said  In- 
forinacion  with  framing,  publishing,  and  dis- 
persing a  scandalous  book  against  King,  Peers, 
and  Prelates,  wherein  amongst  other  things  he 
sets  forth  these  falt^e  and  seditious  assertions 
and  positions  following: 

1.  "  That  we  do  not  read  of  greater  persc- 
'  cution  and  higher  indignity  done  upon  God^s 
'  people  iu  any  nation  professing  the  gospel, 

*  than  in  this  our  island,  especially  since  the 

*  death  of  queen  Elizabeth. 

3.   ^*  He  terms  the  Prelates  of  this  realm 

*  *  men  of  blood/  and  enemies  to  God  and  the 

*  state,  and  saith,  that  the  maintaining  and 
'  establishing  oi  bishops  witliin  this  realm  is  a 
'  main  and  master  sin  established  by  law,  and 

*  that  ministers  should  have  no  voices  iu  conn- 
'  cil  deliberative  and  decisive. 

3.  **  He  avowed  the  prelacy  of  our  Church 
'  to  be  '  antichristianandsataoical;'  and  terms 

*  the  bishops,  ^  ravens  and  magpies,'  that  prey 
^  upon  the  state. 

4.  ''He  terms  the  canons  of  our  church, 

*  made  anno  1603, '  nonsense  canons.' 

5.  '*  He  disallowed  and  contemned  the  cere- 
'  mony  of  kneeling  in  the  receiving  of  the  sa- 

'  crament,  alle:iing  that  tlie  suggestion  of  fal:ie  i 
'  iears  to  the  king  by  the  prelacy,  and  the  seek-  I 
'  ing  of  their  own  unlawful  standing,  brought 
'  forth  that  received  spawn  of  the  beast,  kneel- 

*  ing  at  the  receiving  of  the  sacrament. 

0,  **  He  affirms  that  the  prelates  did  corrupt 
'  the  king,  forestalling  his  judgment  against 

*  God  and  goodness ;  and  most  audaciously  and 
'  wickedly  calleth  his  majesty's  royal  consort, 
'  our  gracious  queen,  *  the  daughter  of  He*h.' 

7.  *'  He  most  impiously  seems  to  commend 
'  him  that  comn^itted  the  Barbarous  and  bloody 
'  «ct  of  murdering  the  late  duke  of  Bucking- 


'  ham;  and  to  encourage  others  to  second  him 

*  in  the  like  wicked  and  desperate  atten^pt,  to 

*  the  destruction  of  others. 

8.  "  He  layeth  a  most  seditious  scandal 
'  upon  the  king,  state,  and  kingdom*  wickedly 
'  affirming, '  that  all  that  pass  by  us  spoil  us,  and 
' '  we  spoil  all  tliut  rely  upon  us ;'  and  amongst 
'  otlier  particulars,  instanceih  the  black  pining 
'  death  of  the  ^famished  Rochelers,  to.  the  num- 

*  ber  of  15,000  in  four  months :  by  which  pas- 
'  ssices  and  wicked  positions  and  assertions,  he 
'  did,  as  much  as  in  him  lay,  scandalize  his  ma- 
'  jesty's  sacred  person,  his  religious,  wise  and 
'just  government,  the  person  of  his  royal  con-^ 
'  sort  toe  queen,  the  persons  of  the  lords  and 
'  peers  of  this  realm,  especially  tiie  reverend 
'  bishops. 

9.  '*  That  in  another  ^lace  of  the  said  Book, 
'  endeavouring  to  slander  not  only  his  majesty's 
'  sacred  person  and  government,  but  also  to 
'  detract  from  his  royal  power,  in  makine  laws 
'  and  canons  fur  government  ei:clesiastical,  and 
'  in  matters  concerning  tlie  church,  he  saitii, 
'  that  the  church  hath  her  laws  from  the  scrip- 
'  ture,  and  that  no  king  may  make  laws  in  thei 
'  house  of  God :  for  if  they  mi^it,  then  the 
'  scripture  might  be  imperfect. 

10.  "  And  further  cnarged,  that  in  another 
'  place  of  the  said  book,  thinking  to  salve  all 
'  with  an  expression  of  his  sacred  majesty,  he 
'  hath  these  words  following ;  '  what  pity  it  ii 
' '  and  indelible  dishonour  it  will  be  to  you  the 
' '  states  representtitive,  that  so  ingenuous  and 
' '  tractable  a  king  should  be  so  monstrously 
<  <  abused,  to  tlie  undoing  of  himself  and  ha 
*'  subjects?'" 

The  defendant  in  liis  Answer  confessed  tlie 
writing  of  the  Book,  but  with  no  such  ill  inten- 
tion, as  by  the  said  information  is  suggested  ; 
his  end  therein  being  only  to  remonstrate  cer» 
tain  Grievances  in  church  and  state,  under 
which  the  people  suffered,  to  the  end  the  par- 
liament'might  take  them  into  consideration, 
and  so  give  such  redress,  as  might  be  for  tlie 
honour  of  the  king,  the  quiet  of  the  people,  and 
the  peace  of  the  church. 

At  the  hearing  of  the  cause  (June  4),  the  de- 
fendant's Answer  was  read  at  larce,  and  the 
aforesaid  particulars  cliarged  in  the Informatioa 
as  seditious  and  scandalous,  were  also  read  out 
of  the  Book.  After  which  the  court  proceeded 
to  give  Sentence,  and  did  there  declare,  that  it 
evidently  appeared  upon  proof,  That  the  de- 
fendant had  printed  5  or  600  of  the  said  books, 
and  that  in  their  opinions  he  h«d  committed  a 
most  odious  and  heiaons  offence,  deserving  the 
severest  punishment  the  court  coMld  ioflicti  fur 
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framing  and  publisliing  a  book  so  full  of  most 
pebtilent,  devilish  and  dangerous  iissenions,  to 
ihe  scandal  of  the  king,  queen  and  peers,  ebpe> 
cially  the  bishops. 

The  two  Lord  Chief  Justices  being  present, 
delivered  their  opinions,  that  fhey  would  with- 
out any  sci'uple  have  proceeded  aguin.st  the  de- 
fendant as  for  treason  committed  by  him,  if  it 
had  come  before  them;  and  other  lords  ex- 
pressly affirmed,  that  it  was  his  majesty's  ex- 
ceeding great  mercy  and  goodness,  that  he  was 
brou<»ht  to  receive  the  censure  of  this  court, 
and  not  questioned  at  another  tribunal  as  n 

ti  aitor. 

And  tiieir  lordships  by  an  unanimous  consent 
ailjuHged  and  decreed,  That  Dr.  Leighton 
kiiould  be  committed  to  the  prison  of  the  Fleet, 
tlicrc  to  remain  during  life,  unless  his  majesty 
shall  be  graciously  pleased  to  enlarge  him ;  and 
be  shall  pay  a  fine  of  10,000/.  to  his  majesty's 
use. 

And  in  respect  the  defendant  bath  hereto- 
fore entered  into  the  ministry,  and  this  court 
for  the  reverence  of  that  calling,  doth  not  use 
to  inflict  any  corporal  or  ignominious  punish- 
ment upon  any  person,  so  long  as  they  continue 
in  orders,  the  court  doth  refer  him  to  the  High- 
commission,  there  to  be  degraded  of  his  minis- 
try ;  and  that  being  done,  he  shall  then  a!so 
for  further  punishment  and  example  to  others, 
be  brought  imo  the  pillory  at  Westminster,  (the 
court  sitting;)  and  there  whipped,  and  after  his 
ivhipping  be  set  upon  the  pillory  for  some  con- 
venient space,  and  have  one  of  his  ears  cut  off, 
and  his  nose  slit,  and  be  branded  in  the  face 
wth  a  doable  S  S,  for  a  Sower  of  Sedition  ;  and 
shall  then  be  carried  to  the  prison  of  the  Fleet, 
and  at  some  other  convenient  time  afterwards 
vhall  be  carried  into  the  pillory  at  Cheapside, 
npon  a  market-day,  and  be  there  likewise  whipt, 
and  then  be  set  upon  the  pillory,  and  have  his 
other  ear  cut  off,  and  from  thence  be  carried 
hack  to  the  prison  of  the  Fleet,  there  to  remain 
daring  life,  unless  his  majesty  shall  be  graci- 
ously pleased  to  inlarge  him. 

This  Sentence  being  given  toward  the  end  of 
Trinity-term,  and  the  court  not  usually  sitting 
after  the  term,  unless  npon  emergent  occasions, 
and  it  requiring  some  time  in  the  Ecclesiastical 
court,  in  order  to  the  degradaiion  of  the  de- 
fendant, it  was  Michaclmas-tcrm  followiiig 
before  any  part  of  the  Sentence  could  be  put  in 
exccntion ;  but  Nov.  4th  he  was  accordingly 
dcsraded,  and  on  Wednesday  Nov.  10th  (being 
a  Star-Chamher  day)  he  was  to  have  undcr- 
STone  the  execution  of  this  sentence;  but  the 
evening  before  he  escaped  out  of  the  Fleet, 
where  he  had  been  kept  a  close  prisoner,  and 
information  hereof  being  given  to  the  lords  of 
tne  privy-council,  they  ordered  this  hue  and 
cry  to  be  printed  to  retake  him. 

A  Hue  and  Cry  against  Dr.  Leighton,  by  order 
of  the  Privy-Council. 

*  Whereaa  Alexander  Leighton,  a  Scottish 
'  man  born,  who  was  lately  sentenced  by  the 
*  honourable  court  of  Staf-Chamber;  to  pay  a 
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^  great  fine  to  his  majesty,  and  to  undergo  cor- 

*  P'.Tal   punisliuitnt,  for  wriling,  printing,  and 

*  pnblibhing  a  very  libellous  and  scandalous 
'  book  against  the  kin<4,   and   his  govenunent, 

*  hath  this  Uth  day  of  November  escaped  out: 
<  of  the  prison  of'  tlie  Fleet,  where  he  was  a 
'  prisoner:   these  are  in  his  niajesty*s  name  to 

*  require  and  command  all  justices  of  peace, 

*  mayors,  sherilFiJ,  baihiVs,. customers,  searches 
'  and  othcers  of  the  ports,  and  all  other  his  ma- 
'  jesty's  loving  subjects,  to   u%e  all  diligence  fur 

*  the  apprehending  of  the  said  Alexander  Leigh- 

*  ton  ;  and  being  apprehended,  safely  to  keep 
'  him  in  custody,  until  his  majesty  shall  receive 

*  notice  thereof,  and  shall  give  further  direction 

*  concerning  hira.     He  is  a  man  of  low  stature, 

*  fair  complexion  :  he  hath  a  yellowish  beard,  a 

*  high  forehead,  between  forty  and  fifty  years  of 

*  age.' 

This  hue  an3  cry  followed  him  to  Bedford- 
shire, where  he  was  apprehended,  and  brought 
again  a  prisoner  to  the  Fleet.  Concerning 
whose  escape,  and  executing  of  the  Sentcnca 
upon  him  aferwards,  tliC  bishop  of  London  in 
his  Diary,  on  the  4th  of  November,  makes  this 
memorial,  viz. 

*  Leighton  was  degraded   at  ihe  High-Com- 

*  mission,  Tuesday  the  9th  of  November  ; 
'  that  night  Leighton  broke  oul  of  the  Fleet, 

*  the  warden  says  he  got  or  was  helped  over 

*  the  wall,  and  moreover  profr>ssed  he  knevr 
'  not  this  till  Wednesday  noon,  he  told  it  not 

*  me  till  Thursday  nicht.     He  was  taken  again 

*  in  Bedfordshire,  and  brought  back  to  tha 
'  Fleet,  within  a  fortniuht.     Friday  Novem- 

*  her  the  16th,  part  of  his  sentence  was  cxt- 

*  cuted  upon  him  in  this  manner,  in  the  new 
'  palace  at  Westminster,  in  term  time:  1.  He 
'  was  severely  whipt  before  he  was  put  in  the 

*  pillory.     2.  Being  set  in  the  pillory,  he  bad 

*  one  of  his  ears  cut  oft'.  3.  One  side  of  his 
'  nose  slit.    4.  Branded  on  one  check  with  a 

*  red  hot  iron,  with  the  letters  S  S,  signifying  a 

*  Stirrer  up  of  Sedition,  and  aftcnvards  carried 

*  back  again  prisoner  to  the  Fleet,  to  be  kept 

*  in  close  custody. 

*  And  on  that  day  seven-night,  his  sores  upon 
'  his  back,  ear,  nose,  and  face  being  not  cured, 
'  he  was  whipt  again  at  the  pillory  in  Chcap- 

*  side,  and  there  had  the  remainder  of  his  scn- 

*  tence  executed  upon  him,  by  cutting  off  the 

*  other  ear,  slitting  the  other  side  of  the  nose, 
'  anrl  branding  the  other  cheek,' 

The  severe  punishment  of  this  unfortunate 
gentleman  many  people  pitied,  he  being  a  per- 
son well  known  both  f<ir  learning,  and  other 
abilities;  only  his  untempered  zeal  (as  his 
cout\trynien  then  gave  ont)  prompted  him  to 
that  mistake,  for  which  the  ncre^sity  oi  afl*air« 
at  ttiat  lime  required  this  severity  from  the  hand 
of  the  magistrate,  more  tlum  perhaps  the  crime 
would  do  in  a  following  juncture. 

Afterwards  those  who  procurer!  bis  escape 
were  taken  and  brought  into  the  Star-Chaniher, 
and  proceeded  against,  viz.  The  defendanto 
practising  with  one  Leigfiton,  a  notable  of- 
fender, to  procure  his  escape  out  of  the  Fleet, 

•2  c 
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Leviogstoa  put  off  his  cloak,  bat  and  breeches, 
being  oil  ut  i\  gre^  colour,  and  Anderson  his 
doublet,  and  Leighton  put  theirs  on,  and  in  thnt 
disguise  they  all  went  out  of  the  Fleet  unsus- 
pected; but  were  afterwards  taken  agnin,  and 
for  these  offences,  and  respect  had  of  their 
pcnitency,  they  were  only  fined  500/.  a-piece, 

•  **  In  1641  the  house  of  commons  carae  to 
seTcral  Resolutions  in  condemnation  of  the  pro- 


and  committed  to  tbe  Fleet  daring  the  king*» 
pleasure  *. 

ceedings  against  Dr.  Leighton.  Particularly, 
they  resolved,  that  the  fine  and  corporal  pu- 
nishment and  imprisonment  by  the  sentence 
of  the  Star-Chamber  were  illegal,  and  that  lie 
ought  to  have  satisfaction  for  lus  safferings  and 
dninnges.  Journ.  Comm.  81  April  1641.'^ 
liargrave. 


136.  Proceedings  in  the  Star-Chaniber  against  the  Earl  of  Bedford, 
the  Earl  of  Clare,  the  Earl  of  Somerset,  Sir  Robert  Cot- 
ton, John  Seldex,  esq.  OLivtit  St.  John,  esq.  and  others, 
for  publishing  a  seditious  and  scandalous  Writing :  26th  May, 
6  Charles  I.  a.  d.  1630.  [Rushw.  Hist  Coll.  Tanner's  MSS« 
in  the  Bodleian  Library.] 


["  llie  written  piece,  which  gave  occasion  to 
these  Proceedings,  was  a  most  unconstiiu- 
tinnal  Project*  for  advancing  the  king's  Pre- 
rogvUive  and  Revenue.  It  appears  to  have 
been  sent  oter  from  Italy  by  the  famous  sir 
Kobert  Dudley,  sou  of  queen  Elizabeth's  fa- 
vourite the -earl  of  Leicester ;  nod  sir  Robert 
is  supposed  to  have  been  the  author ;  though 
if  that  was  really  so,  it  highly  reflects  on  one, 
who  on  other  accounts  is  transmitted  to  us 
with  high  encomiums  for  his  mental  endow- 
ments and  accomplishments,  as  the  reader 
will  see  hy  consulting  sir  William  Dugdale. 
See  2  Dugd.  Baron.  222.  It  is  probable, 
that  the  prosecution  was  commenced,  in 
order  to  exculpate  both  Jiimes  and  Charles 

*  On  this  matter  Kenuet  thus  expresses  liim- 
«elf,  "On  the  same  day  [May  29,  1630  ;  on 
whxh  he  just  before  mentions  that  the  prince, 
afterwards  king  Charles  2.  had  been  born] 
a  great  cause  was  brought  to  hearing  in  the 
Star-Chamber  concerning  a  Discourse,  intituled, 

•  A  Proposition  for  his  Majc  sty's  Service  to  bridle 

•  the.Impertinency  of  Parliaments,'  which  had 
f  iven  so  much  ofTence  and  jealousy  about  the 
time  of  the  last  dissolution,  that  the  king  or* 
dered  his  Attorney- General  to  prefer  an  in- 
formation against  the  earls  of  Bedford,  Clare, 
and  Somerset,  sir  liobert  Cotton,  ]\Ir.  Selden, 
lyjr.  St.  John,  and  others,  for  spreading  the 
•aid  libel.  The  carl  of  Soinei*set  by  l»is  counsel 
pleaded  that  this  discourse  was  either  the  same 
that  was  shewed  him  in  the  time  of  his  attend- 
ance upon  his  late  majesty  king  James,  or  had 
I  he  same  things  in  it,  and  findmg  no  cause  of 
concealing  such  a  former  project,  and  iniagin- 
ing  it  to  be  of  no  scandal  to  the  present  go- 
vernment, he  had  casually  imparted  it  ta  the 
carls  of  Bedford  and  Clare,  who  after  perusal 
thereof,  delivered  tl»is  opinion  of  it  at  their 
next  meeting,  « that  it  wa^  a  fantastic  project 
'  of  some  brain-sick  traveller,  who  had  made  col- 

•  lections  of  some  princes  in  Italy,  and  other  fo- 

•  reign  states,  no  way  suitable  to  the  government 

•  of  this  kingdom.'     And  upon  the  depositions 
ttf  sir  David  Fowlis,  it  appeared  that  the  verj' 


the  first,  with  their  respective  ministers,  from 
the  imputation  of  approving  of  the  Project. 
It  may  seem  surprizing  to  the  reader,  that 
such  persons  as  Mr.  Selden,  and  the  otiier 
defendants  named,  except  the  earl  of  So- 
merset, should  lie  under  a  suspicion  of  coun- 
tenancing Propositions  so  irreconcileabl* 
with  their  political  professions  and  conduct 
at  the  time.  But,  as  there  can  be  no  reason 
for  supposing  that  they  gave  their  approba- 
tion to  such  arbitrary  proposals,  perhaps 
they  were  included  in  the  prosecution  from  a 
suspicion  of  having  encouraged  a  belief,  tlwt 
the  king  secretly  favoured  the  scheme  and 
meditated  to  execute  it.  On  consulting  the 
Book  intitlcd   the  *'  Annals  of  James  and 

original  manuscript  was  penned  by  &ir  Robert 
Dudley,  at  Florence,  and  sent  over  hither  in 
the  time  of  king  James,  by  one  Mr.  Tates,  who 
sent  ir  in  a  letter  to  the  deponent,  aiul  he  de> 
live  I  ed  it  to  the  earl  of  Somerset,  and  the  earl 
communicated  it  to  the  king. — ^While  thh  cause 
was  bearing  in  a  ^reat  presence  of  the  nobi* 
lity  and  gentry,  the  king  sent  word  to  the  Lord 
Keeper,  '*  that  in  respect  of  the  great  joy  upon 
the  birth  of  his  son,  he  .should  immediately 
order  the  proceedings  to  be  stopped  and  the 
defendants  to  be  discharged."  Accordingly^ 
the  keeper  acquainted  the  court  with  his  ma- 
jesty's speciiU  commandf  and  upon  uhicb  the 
said  writing  was  ordered  ^o  be  burned,  as  sedi- 
tious, aod  scaufialous,  and  the  proceedings  were 
taken  oft' the  file.  And  here,  though  the  pro- 
ject was  proved  to  have  been  a  private  e»saj 
in  a  fonner  reign,  and  in  a  foreign  country^ 
and  though  the  stopping  of  pfucess  hereupon 
was  a  generous  act  of  favour,  upon  a  proper 
sea!<on  of  public  joy,  yet  those  persons  who 
had  the  art,  and  the  ill-imture,  to  turn  every 
thing  as  a  disgrace  and  a  disadvantage  upon 
the  court,  knew  how  to  insinuate  as  if  the  king 
and  the  ministry  had  really  formed  that  schcfne 
against  the  use  of  future  parliaments,  and  there- 
fore would  not  sufler  it  to  be  exaaiined  to  the 
bottom." 
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Charles  the  First,"  we  observe  tli»t  the  au- 
thor a(iopt3  a  Jike  construction,  adding  that 
the  piece  in  question  was  wiitten  by  sir  Ro- 
bert Dudiey  at  Florence,  in  1613.  See  p. 
361. — We  shall  ao\%  lay  betore  the  reader, 
lifSC  the  writing  vhich  was  the  cause  of  the 
Prosecution;  aiic  secondly  the  account  of 
the  Proceedings  in  the  Star-Chamber;  for 
both  of  whicii  Me  are  obliged  to  Mr.  Ru&h- 
worth."    Hargrove.]  ^ 

Extract  from  Rxshworth't  Appendix  to    hU 
Historical  Collections,  vol.  1,  p,  13. 

A  Proposition  for  his  Majesty's  Service 

TO   BRIDLE   TaE    IMPERTINENCE   OF     PAR- 
LIAMENTS. 

1  HE  Propositi^a  for  your  majesty's  service, 
c^ntaineth  two  parts :  the  one  to  secure  your 
'State,  and  io  brnle  the  Ixnpertinency  of  Par- 
liaments :  the  Qlher,  to  increase  your  majesty's 
Itevenue,  muclimore  than  it  is. 

1.  Touching  fie  first,  having  considered  divers 
means,  I  find  lone  so  important  to  strengthen 
your  majesty's  regal  authority,  a^rainst  all  op- 
positions and  f»ractises  of  troublesome  spirits, 
and  to  bridle  :beni,  than  to  fortify  your  king- 
dom, by  bavilg  a  fortress  in  every  chief  town, 
and  importait  place  thereof,  furnished  with 
ordnance,  mmitioQ,  and  faithful  men,  ns  they 
ought  to  be,  fiih  all  other  circumstances  fit  for 
to  be  diges^d  in  a  business  of  this  nature; 
ordering  witfial,  the  trained  soldiers  of  the 
country  to  If  united  in  one  depend  en  (:y  with 
the  said  fort}  as  well  to  secure  their  beginning 
as  tosucGOir  them  in  any  occasion  of  suspect; 
and  niso  to  fetain  and  keep  their  arms  for  more 
s<^curity,  wlereby  the  countries  are  no  le&s  to 
be  bfoughtin  subjection,  than  the  cities  them- 
selves, andcopseqttOQtly  the  whole  kingdom  ; 
joar  maje^y  having  by  this  course  the  power 
thereof  in  jour  own  hands.  The  reasons  of  the 
suggests  me  these.  1.  That  in  policy,  there  is 
a  greater  tie  of  the  people  by  force  and  neces- 
sity, than  merely  by  love  and  a6rection ;  for  by 
the  one,  tie  government  re^teth  always  secure; 
but  by  thi  otlier,  no  longer  than  the  people 
are  continted.  9.  It  forceth  obstinate  sub- 
jects ta  be  no  more  presumptuous,  than  it 
f»leaseth  your  miyesty  to  permit  tliom.  3.  That 
CO  leave  a  state  unfurnished,  is,  to  give  the 
bridle  t^reof  to  the  subjects;  when,  by  the 
contrarTf  it  rcsteth  only  in  the  prince's  bauds. 
4.  That  modem  fortresses  take  long  time  in 
winniag,  with  such  charge  nnd  difficulty,  as  no 
subjeots  in  these  times  have  meails  probable 
to  Btteapt  them.  5.  That  it  is  a  sure  remedy 
agaiast  rebelUon,  and  popular  nvutinies,  or 
ag^iinst  foreign  powers;  because  ihey  cannot 
weli  saecced,  when  by  this  course  the  apparent 
means  is  taken  away  to  force  the  king  and  sub- 
ject ODon  a  doubtiful  fortune  of  a  set  battle,  as 
was  tiie  cause  that  moved  the  pretended  inva- 
sion agaioit  the  iaad,  attempted  by  the  king  of 
Spain  in  the  year  1588.  6.  That  your  isia- 
jesty's  govanament  is  the  more  secure,  by  the 
fwople's  wote  sabjaction ;  and  by  their  suhjec- 
tioa,  joar  pariiaaieat  mutt  ka  forced  c^jase- 


quently  to  alter  their  style,  and  to  be  conform- 
able to  your  will  and  pleasure  ;  for  their  words 
and  opposition  import  nothing,  where  (he  power 
is  in  your  majesty's  own  hands,  to  do  with  liiem 
wlmtyouplcft.se;  being  indeed  the  chief  pur- 
pose of  this  discourse,  and  the  secret  intent 
thereof,  fit  to  be  c-.mcealed  from  any  English 
at  all,  either  counsellors  of  stale  or  other. 

For  these,  and  divers  other  weighty  rtason% 
it  may  lie  considered  in  this  place,  to  tnuka 
your  majesty  more  powerful  and  strong,  some 
orders  be  observed,  that  are  used  in  fortified 
countries,  the  government  whereof  imports  as 
much  as  the  states  themselves,  I  mean,m  times 
of  doubt  or  suspect,  which  are  these.  Impri- 
mis, tiiat  none  wear  arms  or  weapons  at  all, 
either  in  city  or  country,  but  such  as  your  ma- 
jesty may  think  fit  to  privilege,  and  they  to  be 
enrolled.  2.  That  as  many  highways  as  con- 
vr  niently  may  be  done,be  made  passable  through 
those  cities  and  towns  fortified,  to  constrain  the 
passengers  to  travel  through  them.  3.  That  the 
soldiers  of  fortresses  be  someiimes  chosen  of 
another  nation,  if  subject  to  the  same  prince ; 
but  howsoever,  not  to  he  born  in  the  same  pro- 
vince, or  within  40  or  50  miles  of  the  fortress, 
and  not  to  have  friends  or  correspondency  near 
it.  4.  'J  hat  at  all  the  gates  of  encli  walled  town 
be  appointed  officers,  not  to  suffer  any  unknown 
passengers  to  pass,  without  a  ticket,  shewing 
from  whence  he  came,  nnd  whither  to  go.  And 
that  the  gates  of  each  city  be  shut  all  night,  and 
keys  kept  by  the  mayor  or  governor.  5.  Also 
innkeepers  to  deliver  the  names  of  all  unknown 
passengers  that  lodge  in  their  houses ;  and  if 
they  stay  suspiciously  at  any  time,  to  present 
them  to  the  covernor:  whereby  danaerous  per- 
sons seeing  these  strict  courses,  will  be  more 
wary  of  their  actions,  and  thereby  mischievous 
attempts  will  be  prevented.  All  which  being 
referred  to  your  njajesty's  wise  consideration,  it 
is  meet  for  u)e  witlml  to  give  you  some  satis- 
faction of  the  charge  and  time  to  perform  what 
is  purp0i?ed,  that  you  may  not  be  discouraged 
in  the  difiiculty  of  the  one,  or  prolongation  of 
the  other;  both  which  douhts  are  resolved  in 
one  and  the  same  reason,  in  respect  that,  iu 
England,  each  chief  town  commonly  hath  a 
ruinated  castle,  well  seated  for  strength,  whose 
foundation  and  stones  remaining,  may  be  both 
quickly  repaired  for  this  use,  and  with  little 
charge  and  industry  made  strong  enough,  I  hope, 
for  this  purpose,  within  the  space  of  one  year; 
by  adding  withal  bulwarks  and  ram  piers  for  (ht 
ordnance,  according  to  the  rule?  of  fortification. 
The  ordnance  for  these  forts  may  be  of  iron,  not 
to  disfuruish  your  majesty's  navy,  or  he  at  a 
greater  charge  than  is  needful. 

To  maintain  yearly  the  fort,  I  make  account 
An  ordinary  pay,  3,000  men  will  be  sufficient, 
and  will  require  40,000/.  charge  per  annum,  or 
thereabouts,  beiug  an  ex  pence  that  inferior 
princes  undergo,  fot  their  necessary  safely.  All 
which  prevention,  added  to  the  invincible  sea* 
force  your  majesty  hath  already,  and  may  have, 
will  make  you  the  most  powerful  and  obeyed 
king  of  the  world :  which  J  could  hkewisecQJV 
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firm  by  many  examples,  but  I  omit  them  for 
brevity,  and  not  to  confuse  >'Our  majesty  with 
too  much  matter.    Your  majesty  may  nud  by 
the  scope  of  this  disco ur&e,  the  means  shewed 
in  general  to  bridle  your  subjects,  that  may  be 
either  discontent  or  obstinate.     So  likewise  am 
I  to  conclude  the  same  intent  particularly, 
•gainst  the  perversene^s  of  your  parliament,  us 
well  to  suppress  titnt-  pernicious  humour,  as  to 
avoid  their  oppositions  against  your  prolit,  be- 
ing the  second  part  to  be  discoursed  on  :  and 
therefore  have  hrst  thought  fit,  for  belter  pre- 
vention thereof,  to  make  known  to  your  ma- 
jesty the  purpose  of  a  general  Oath  your  sub- 
jects may-take,  fur  sure  avoiding  ot  all^  rubs, 
that  may  hifider  the  conclusion  of  these^  busi- 
nesses.    It  is  further  meant,  that  no  subject, 
upon  pain  of  high  treason,  may  refuse  the  same 
oath,  containing  only  matter pf  allegiance,  and 
not  scruples  in  points  of  conscience,  that  may 
give  pretence  not  to  be  denied.    The  effect  of 
the  oath  is  this,  that  all  your  majesty's  subjects 
do  acknowledge  you  to  be  as  absolute  a  king 
and  monarch  within  your  dominions,  as   is 
among  the  Christian  pnnces ;    and  your  prero- 
gative as  great ;  whereby  you  may  and  shall  of 
yourself,  by  your  majesty's  proclamation,  as 
well  as  other  sovereign  princes  doing  the  like, 
either  make  laws,  or  reverse  any  made,  witii  any 
other  act  so  great  a  monarch  as  yourself  may 
do,  and  that  without  further  consent  of  a  parlia- 
ment, or  need  to  call  tliem  at  all  in  such  cases ; 
considering,  that  the  parliament  in  all  matters, 
excepting  causes  to  be  sentenced  at  the  highest 
court,  ought  to  be^  subject  unto  your  majesty's 
\rill,  to  give  the  negative  or  affirmative  conclu- 
sion, and  not  be  constrained  by  their  imperti- 
nencies  to  any  inconvenience,  appertaining  to 
your  majesty's  regal  authority;   and  this,  not- 
Tvithstanding  any  bad  pretence  or  custom  to  the 
contrary  in  practise,  which  indeed  were  fitter  td 
be  offered  a  prince  elected,  without  other  right, 
than  to  your  majesty,  born  successively  king  of 
£ngland,  Scotland,  and  Ireland,  and  your  heirs 
for  ever;  and  so  received,  not  only  of  your  sub- 
jects, but  also  of  the  whole  world.    How  ne- 
cessary the  dangerous  supremacy  of  parlia- 
ment's usurpation  is  to  be  prevented,  the  exam- 
ple of  Lewis  the  1  Ith,  king  of  France,  doth  ma- 
nifest, who  foand  the  like  opposition  as  your 
majesty  doth,  and  by  his  wisdom  suppressed  it. 
And  to  the  purpose  here  intended,  which  is  not 
to  put  down  altogether  Parliaments  and  their 
nutnority,  being  in  many  cases  very  necessary 
and  fit;  but  to  abridge  them  so  far, as  they  seek 
to  derogate  from  your  majesty's  regal  authority, 
and  advancement  of  your  greatness ;  the  caution 
in  offering  the  aforesaid  Oath,  may  require  some 
policy,  for  the  easier  passage  at  first,  either  by 
•ingular  or  particular  tractation  ;    nud  that  so 
near  about  one  time  over  the  land,  as  one  go- 
veminent  may  not  know  what  the  other  intend- 
Cth ;  80  it  may  pass  the  easier,  by  having  no 
time  of  combination  or  opposition.     There  is 
another  means  also  more  cenain  than  this,  to 
bring  to  pass  the  oath  more  easily,  as  also  your 
profit  and  what  else  pretended ;  which  here  I 


omit  for  brevity,  requiring  a  long  discourse  by 
itself,  and  have  set  it  down  in  particular  instruc- 
tions to  inform  your  majesty. 

2.  The  second  part  of  this  discourse  is, 
touching  your  majesty's  protit,  after  your  stale 
is  secuied:  wherein  I  shonld  observe  both 
some  reasonable  content  to  the  people,  as  also 
consider  the  great  expences  that  princes  have 
now'a-days,  more  than  in  times  past,  to  main- 
tain their  gi^atness,  and  safetv  of  their  subjects, 
who,  if  they  have  not  wit  o*  will  to  consider 
their  own  interest  so  much  indifferently,  your 
mnjtBsty's  wisdom  must  repair  their  defects* 
and  force  them  to  it  by  compulsion;  but  I 
hope  there  shall  be  no  such  cause,  in  points  so 
reasonable,  to  increase  your  majesty's  revenue, 
wherein  I  set  down  divers  means  for  your  gra- 
cious self  to  make  choice  of,  either  all  or  part 
at  your  pleasure,  and  to  put  it  in  execution  by 
such  decrees  and  cautions,  as  your  great  wis- 
dom shall  think  fit  in  a  business  of  this  nature. 

Imprimis,  the  first  means  or  course  intended 
to  increase  your  majesty's  reveaues  or  profits 
witbal,  is  of  greatest  consequence,  and  I  call  it 
a  decimation^  being  so  termed  io  Italy,  where 
in  some  part  it  is  in  use,  importir.g  the  tenth  of 
all  subjects  estates,  to  be  paid  as  a  yearly  rent 
to  their  prince,  and  as  well  monied-men  in 
towns,  as  landed-men  in  the  countries,  their 
value  and  estates  esteemed  justly  ai  it  is  to  the 
true  value,  though  with  reason  ;  aod  this  paid 
yearly  in  money :  which  course  applied  in 
England  fur  your  majesty's  servicci  may  serve 
instead  of  subsidies,  fifteens,  and  such  like, 
which  in  this  case  are  fit  to  be  released,  for  the 
subjects  benefit  and  content,  in  recompence  of 
the  said  decima,  whirli  will  yield  yov  majesty 
more  in  certainty,  than  they  do  oilually^  by 
500,000/.  per  annum  at  the  least. 

Item,  that  when  your  majesty  bith  gotten 
money  into  your  hands  by  some  coifscs  to  be 
set  down,  it  would  be  a  profitable  ^urse  to 
encrease  your  en ^racfa,  to  buy  out  all  estates 
and  leases  upon  your  own  lands,  in  <uch  sort, 
as  they  be  made  no  losers;  whereby  having  your 
lands  free,  and  renting  it  out  to  the  trie  value, 
as  it  is  most  in  use,  and  not  employed^s  here- 
tofore, at  an  old  rent,  6nd  small  fines,  fou  may 
thien  rent  it  out  for  at  least  four  or  five  times 
more  money  than  the  old  rent  comes  u|to.  So 
as  if  your  majesty's  lands  be  .  alrtitiy  but 
60,000/.  per  annum,  by  this  course  it  -will  be 
augmented  at  the  least  200,000/.  per  stmum  : 
and  to  buy  out  the  tenants  estates  will  come  to 
a  small  matter  by  the  course,  to  make  tiem  no 
losers,  considering  the  gain  they  have  already 
made  upon  the  land  :  and  this  is  tlie  rather  to 
be  done,  and  the  present  course  changed,  be* 
cause  it  hath  been  a  custom  used  menly  to 
cozen  the  king. 

Item,  whereas  roost  princes  do  receiiie  the 
benefit  of  salt  in  their  own  hands,  as  a  matter 
of  great  profiit,  because  they  receive  it  at  the 
lowest  price  possible,  and  vent  it  at  doable 
gain  yearly  ;  the  same  course  used  by  your 
majesty,  were  worth  at  least  150,000/.  per 
annum.    It  it  likewise  ia  other  parts,  that  all 
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ureigbto  and  measures  of  the  land,  either  in 
private  houses,  shops,  or  public  markets,  should 
be  viewed  to  be  just,  and  sealed  once  a  year, 
paying  to  the  prince  for  it;  tvhich  in  England, 
applied  to  your  majesty,  with  order  to  pay  6d, 
for  the  seating  of  each  said  weight  or  measure, 
would  yield  near  60,000/.  per  annum. 

Item,  though  all  countries  pay  a  gabeiia  for 
transportation  of  cloth,  and  so  likewise  in  Eng- 
land; yet,  in  Spain,  there  is  impost  upon  the 
wools,  wliich  in  England  is  so  great  a  wealth 
and  benefit  to  the  sheep-masters,  as  they  may 
well  pay  you  5/.  per  cent,  of  the  true  value  at 
the  shearing,  which  I  conceive  may  be  worth 
140,000/.  per  annum. 

Item,  wnereas  the  lawyers  fees  and  gains 
in  England  be  excessive,  to  your  subjects  pre- 
judice :  it  were  better  for  your  majesty  to  make 
use  thereof,  and  impose  on  all  causes  sentenced 
with  the  party,  to  pay  5/.  per  cent,  of  the  true 
value  that  the  cause  hath  gained  him ;  and  for 
reoompence  thereof,  to  limit  all  law  vers  fees 
and  getting,  whereby  the  subject  shall  save 
more  in  fees  and  charges,  than  he  eiveth  to 
your  mijesty  in  the  gabeiia^  which  I  believe 
may  be  worth,  one  year  with  another,  50,000/. 

Item,  whereas  the  inns  and  victualling-houses 
in  England  are  more  chargeable  to  the  travel- 
lers than  in  other  countries,  it  were  good  for 
your  majesty  to  limit  them  to  certain  ordinaries, 
and  raise  besides  a  large  imposition,  as  is  used 
in  Tuscany,  and  other  parts ;  that  is,  a  prohi- 
biting all  inns  and  victualling-houses,  but  such 
as  shall  pay  it ;  and  to  impose  upon  the  chief 
inns  and  taverns,  to  pay  10/.  a-year  to  your 
majesty,  and  the  worst  5/.  per  annum,  and  all 
ale-houses  30s.  per  annum,  more,  or  less,  as  they 
are  in  custom.  Of  all  sorts  there  are  so  many 
in  England,  that  this  impost  may  well  yield 
100,000/.  per  annum  to  vour  majesty. 

Item,  in  Tuscany,  and  other  parts,  there  is  a 
gabelta  of  all  cattle,  or  flesh,  and  horses  sold  in 
markets,  paying  three  or  four  per  cent,  of  what 
they  are  sold  for,  which  by  conjecture  may  be 
worth  in  England,  900,000/.  per  annum  ;  using 
tbe  like  custom  upon  fish,  and  other  victuals, 
(bread  excepted)  and  for  this  cause,  flesh,  and 
fish,  and  victuals  in  the  markets,  to  be  prised 
and  sold  by  weight,  whereby  the  subject  saveth 
more  in  not  bemg  cozened,  than  the  imposi- 
tion impairethtbem. 

Item,  in  Tuscany  is  used  a  taxation  of  7  per 
cent,  upon  all  alienation  of  lands  to  the  true 
value.  As  also  7  per  cent,  upon  all  dowries, 
or  marriage-monies.  The  like,  if  it  be  justly 
nsed  in  England,  were  worth  at  least  100,000/. 
per  annum ;  with  many  other  taxations  upon 
meal,  and  upon  all  merchandises  in  all  towns, 
as  well  as  port-towns,  which  here  I  omit,  with 
divers  others,  as  not  so  fit  for  England.  And 
in  satisfaction  of  the  subject  for  these  taxes, 
your  meies^  may  be  pleased  to  release  them 
of  wardships,  ana  to  enjoy  all  their  estates  at 
18  years  old  ;  and  in  the  mean  time,  their  pro- 
fits to  be  preserved  for  their  own  benefit.  And 
also  in  forfeitures  of  estate  by  condemnation, 
your  majesty  may  release  the  subject,  aa  not  to 


take  the  forfeiture  of  their  lands,  but  their 
goods,  high  treason  only  excepted;  and  to 
allow  the  couumI  of  lawyers  in  cas^e  of  life  and 
death;  as  abo  not  to  he  condemned  witliout 
two  witnesses,  wiih  such  hke  benefit,  which 
importeth  much  more  their  good  than  all  the  ' 
taxations  named  can  prejudice  them. 

Item,  some  of  tbe  former  taxations,  used  in 
Ireland  and  in  Scotland,  as  may  easily  be 
brought  about  by  the  first  example  thereof 
used  in  England,  may  very  well  be  made  to 
increase  your  revenue  tliere,  more  than  it  is,  by 
200,000/.  per  ann. 

Item,  all  offices  in  the  land,  great  and  small^ 
in  your  majesty's  grant,  may  be  granted,  with 
condition,  to  pay  you  a  part  yearly,  according 
to  the  value:  this,  in  time,  may  be  worth,  as  I 
conceive,  100,000/.  per  annum :  adding  also 
notaries,  attornies,  and  such  like,  to  pay  some 
proportion  yearly  towards  it,  for  being  allowed 
oy  your  majesty  to  practise,  and  prohibiting 
else  any  to  practise  in  such  places. 

Item,  to  reduce  your  majesty's  household  to 
board-wages,  as  most  other  princes  do,  reserv- 
ing some  few  Uhles ;  this  will  save  your  majesty 
60,000/.  per  annum,  and  ease  greatly  the  sub- 
ject besides,  both  in  carriages  and  provision, 
which  is  a  good  reason,  that  your  majesty  in 
honour  might  do  it. 

Item,  I  know  an  assured  course  in  your  ma- 
jesty's navy,  which  may  save  at  least  40,000/. 
Cer  annum,  which  requiring  a  whole  discourse 
y  itself,  i  omit ;  only  promise  you  to  do  it, 
whensoever  you  command. 

Item,  whereas  your  majesty's  laws  do  com- 
mand the  strict  keeping  of  fasting-days,  yon 
may  also  prohibit  on  those  days  to  eat  eggs, 
cheese,  and  white-meats,  but  only  such  as  are 
contented  to  pay  eighteen  pence  a  year  for  the 
liberty  to  eat  them,  and  the  better  sort  ten 
shillings.  The  employment  of  this  may  be  for 
the  defence  of  the  land,  in  maintainmg  the 
navy,  garrisons,  and  such  like,  mnch  after  the 
fashion  of  a  Crusado  in  Spain,  as  your  majesty 
knoweth,  being^ first  begun  there  under  the  pre- 
tence to  defend  the  land  against  the  Moors. 
And  the  same  used  in  England,  as  afi>re6aid, 
may  very  well  yield,  one  year  with  another, 
100,000/.  without  any  disgust  to  any,  because 
it  is  at  every  one's-  choice  to  give  it  or  no. 
Lastly,  I  have  a  course  upon  the  Catholics, 
and  Very  safe  for  your  majesty,  being  with 
their  good-liking,  as  it  may  be  wrought,  to 
yield  you  presently  at  least  200,000/.  per  an- 
num, by  raising  a  certain  value  upon  their 
lands,  and  some  other  impositions ;  which  re> 
quiring  a  long  discourse  by  itself,  I  will  omit  it 
here,  setting  it  down  in  my  instructions.  It 
will  save  your  majesty  at  least  100,000/.  per 
annum,  to  make  it  pain  of  death  and  confisca* 
tion  of  goods  and  lands,  for  any  of  the  officers 
to  cozen  you,  which  now  is  much  to  be  feared 
they  do,  or  else  the^  could  not  be  so  rich  ;  and 
herein  to  allow  a  fouith  part  benefit  to  them 
that  shall  find  out  the  cozenage.  Here  is  not 
meant  officers  of  state,  as  the  lord  treasurer^ 
&c.  being  officers  of  the  crown* 


'Proceeding 


The  SUM  of  all  t)ns>  tccount  anumiiteih  amo 
two  oiitKoii^  OT  2,000,000/.  pep  mm. :  wppose 
it  to  be  bat  ooe  iiiiilioia  and  a  half,  as  astereitty 
yottr  najestji  may  make  by  these  courses  set 
down,  yet  it »  much  more  than  I  promised  in 
my  letter  ibr  your  majesty's  sernce.  Besides, 
some  sums  of  money  in  present,  by  the  courses 
following :  imprimisy  by  the  prince's  marriage, 
to  make  all  the  earls  m  England  grandees  of 
Spain,  and  principi^  wkh  sucli  like  prinJeges, 
and  to  pay  20,0002.  a-piece  for  it.  S.  Ab  aiK>, 
if  yoB  make  them  fosditaries  of  the  towns  be- 
lon^ng  to  their  earldoms,  if  they  will  pay  ibr  it 
besides,  as  tkcy  do  to  the  king  of  Spain  in  the 
kingdom  of  Naples^  And  ao  likewise  barons, 
to  be  made  earls  and  peers,  to  pay  19y000/.  a- 
piece,  I  think  might  yield  500,000/.  and  oblige 
tkcm  more  sure  to  his  majesty.  3.  To  make 
t:hoioe  of  200  of  the  richest  men  of  England 
in  estate,  that  be  not  noblemen,  and  make 
them  tituiate,  as  is  used  in  Naples,  and  paying 
for  it;  that  is,  a  duke  30,000/.  a  marquis 
16^000/.  an  earl  10,000/.  and  a  baron  or  vis- 
coimt  5,000/.  It  is  to  be  understood,  that  the 
ancient  nobility  of  barons,  made  earls,  are  to 
precede  theie  as  peers,  though  these  be  made 
marquises  or  dukes;  this  may  raise  a  million  of 
pounds  and  more  unco  your  majesty.  To  make 
gentlemen  of  low  quahty,  and  fraucklins,  and 
rich  farmers,  esquires,  to  precede  them,  would 
yield  your  majesty  also  a  great  sum  of  money 
m  present.  I  know  another  course  to  yield 
your  majesty  at  least  300,000/.  in  money,  which 
as  yet  the  time  serveth  not  to  discover,  until 
your  majesty  be  resolved  to  proceed  in  some  of 
the  former  courses,  which  till  then  I  omit. 
Other  courses,  also,  that  may  make  present 
money,  I  shall  study  for  your  majesty's  service, 
and,  as  I  find  them  out,  acquaint  you  withal. 

Lastly,  to  conclude  all  these  discourses  by 
the  application  of  this  course  used  for  your 
profit,  that  it  is  not  only  the  means  to  make 
yoa  the  richest  king  that  ever  England  had, 
but  also  the  safety  augmented  thereby  to 
be  most  secure,  besides  what  was  shewed  in 
the  fint  part  of  this  discourse ;  I  mean,  by 
the  occasion  of  this  taxation,  and  raising  of 
monies,  your  majesty  shall  have  cause  and 
means  to  imploy  m  all  places  of  the  land  so 
many  officers  and  ministers,  to  be  obliged  to 
you  for  their  own  good  and  interest,  as  nothing 
can  be  attempted  against  your  person,  or  royal 
state,  over  land,  but  some  of  them  shall,  in 'all 
probability,  have  means  to  find  it  out,  and  hin« 
der  it.  Besides,  this  course  wiil  detect  many 
disorders  and  abuses  in  the  public  government, 
which  were  hard  to  be  discovered^  by  men  in- 
different. To  prohibit  gorgeous  and  costly 
apparel  to  be  worn,  but  by  persons  of  good 
quality,  shall  save  the  gentry  of  the  kingdom 
much  mora  moae^,  than  they  shall  be  taxed  to 

Ely  onto  your  majesty.   Thus  witbid  I  take  my 
ave,  and  kbs  your  gracious  hands,  desiring 
pardon  for  ray  error  I  may  commit  herein. 

Extract  from  Rushworth,  toL  2,  p.  51. . 
On  the  29th  of  May»  1630,  agreat  CBuie  ww 


brouji^bt  to  hearif^g  in  the  Star-Chamber,  con«* 
cer nine  a  Discourse,  intituled,  *  A  Proposition 
<  for  kis  Majesty's  Service  to  bridle  the  Imper- 

*  linency  of  Parliaments.'  Wherein  the  king's 
Attorney-General  was  plaintifT,  the  earl  of 
Bedford,  the  earl  of  Clare,  the  earl  of  Sonierset, 
sir  Robert  Cotton,  John  Selden,  Oliver  St- 
Jobn,  and  others,  defendants.  Here  noiw  foU 
loweth  the  Answers  of  the  Defendants,  and  the 
Judgment  of  the  court  thereupon,  viz. 

After  the  king's  Attorney-General  opened 
the  aforementioned  Information,  the  Answer 
of  Robert  earl  of  Somerset  to  the  said  lofor- 
luatioo,  was  also  opened  by  his  council,  to  this 
effect : 

That  the  Discourse,  as  he  believed,  was  ei- 
ther the  same  that  was  sliewed  him  in  the  time 
of  his  attendance  near  his  late  majesty  king 
James,  or  liad  nmoy  of  the  same  things  in  it : 
and  finding  no  cause  of  concealing  a  Proposi- 
tion made  in  a  former  king's  time,  and  having 
no  apprehension,  that  scandal  to  his  majesty, 
or  the  present  government,  might  thereby  hap* 
pen,  he  casuaUy  imparted  it  to  the  earls  of 
Bedford  and  Clare,  who,  after  perusal  thereof, 
delivered  their  opinion  concerning  it,  at  their 
next  meeting ;  '  tliat  it  was  a  phantostic  pro» 
^  ject  of  some  brnin-bick  traveller,  who  had 
'  made  collections  of  some  princes  in  Italy,  and 

*  other  foreign  states,  no  way  suitable  to  tlie 
'  government  of  this  kingdom.' 

And  further  said,  that,  besides  that  one  time, 
there  was  never  any  conference,  nor  any  pas- 
sage by  letter  or  otherwise,  betwixt  them  con- 
cerning it,  or  with  any  other  person,  and  de* 
nied  that  he  either  contrived  the  Proposition, 
or  knew  of  the  contriving  thereof,  or  ever  ima- 
gined that  his  maj^ty  would  innovate  the  an- 
tient  fonn  of  government,  dispose  of  the  estates 
of  his  subjects  without  their  consents,  taake  or 
repeal  laws  by  proclamation  without  consent  of 
parliament,  plant  garrisons  in  his  principal  cities 
and  towns,  or  put  in  execution  any  part  of  the 
said  discourse :  and  the  reason  why  he  did  not 
present  the  discourse  to  his  majesty,  or  some  of 
the  lords  of  the  council,  or  some  magistrate, 
was,  because  he  did  not  conceive  the  same  did 
in  any  sort  concern  the  time  of  his  majesty's  go- 
vernment, but  was  contrived  in  some  tornier 
time,  as  appeared  manifestly,  by  the  particolan 
therein  contained;  and  thiat  about  Id  or  17 
years  ago,  sir  David  Fowles  shewed  him  the 
projt'ct,  to  whom  he  replied,  *  That  he  was  sa- 
tisfied no  use  could  be  made  thereof,  and  so  he 
redelivered  it,  and  concluded  that  the  divulging 
thereof  was  in  his  opinion  pardoned  by  (he  ge^ 
neral  pardon  g;ranted  upon  his  now  mcyest^'s 
coronation.' 

The  rest  af  the  Defendants  denied  aOy  their 
contrivance  tliereof,  alledgipg  the  'author,  as 
tiiey  were  informed,  was  living  beyond  tea, 
and^  that  they  ought  not  to  be  qnestioaed  for 
it,  beii^  writ  in  the  lime  of  king  James,  and 
not  in  reference  to  his  now  majesty's  govern- 
ment, dmyiog  that  tfaey  had  the  least  thought 
or  intention  to  scandahen  the  govemment;  for 
that  tbcj  rgeoted  the  disoonrte  jss  soon  as  they 
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reid  it,  as  a  ibotish  and  impertineivt  iesoe  of ' 
aome  projecting  brain;  and  they  averi«d  tb^r 
detestatioii  of  sach  a  pr^ect,  and  cbat  they 
bore  loysi  bearta  to  his  majesty,  and  blessed 
God  for  die  happj  and  peaceable  governmeot 
under  him. 

After  the  pablication  of  the  Cause  in  order  to 
A  heanasr,  it  appeared  by  the  Depositions  of  sir 
David  Fowles,  that  he  received  the  said  Writ- 
ing from  one  Mr.  Yates,  in  the  time  of  king 
James,  who  brought  it  from  sir  Robert  Dudley 
at  Florence,  together  with  a  Letter,  desiring 
him  10  deiitwr  it  to  the  earl  of  Somerset,  that 
be  might  commonicate  it  to  king  James,  which 
was  done  accordingly,  and  that  in  his  hearing 
the  eftrl  signified  a  dislike  thereof;  and  that  he 
rtcei^ed  it  back  from  the  earl,  being  the  origi- 
im),  and  kept  it  by  him  till  the  lords  of  &e 
council  seot  for  it,  aud  that  he  made  no  copy 
thereuf. 

It  appeared  also  by  the  Depositions  of  other 
witnesses,  that  this  Discourse,  nine  years  ago, 
wsfl  bought  by  t)>em  in  Little-Britain  amongst 
other  manuscripts. 

So  this  Cause  coming  to  hearing,  a  great 
presence  of  nobility  being  in  court,  the  attor- 
ney-geoeral  opened  the  Charge.  But  before 
mucii  pr«)ceedmg,  his  majesty  sent  word  unto 
the  lord  keeper  Coventry,  then  in  court,  that 
the  queen  was  brought  to  bed  of  a  son,  and  a 
private  nicsss^e  also  was  delivered  to  him  from 
the  king ;  whereupon  the  Lord-Keeper  declared 
in  coart,  that  his  most  sacred  mnje&ty  had  ta- 
ken ttiis  matter  into  his  most  serious  conside- 
r<itton,  and  athough  the  same  wns  of  so  high  a 
nature,  as  it  was  necessary  to  he  brought  in 
question,  (being  contrary  to  many  laws  and 
(tatates,  and  the  common  law  itseff)  yet  his 
piaje&ty  balancing  the  same  in  the  scales  of 
justice  and  mercy,  the  Author  of  the  Discourse 
^ing  discovered  to  live  beyond  the  seas,  found 
these  Defendants  rather  fitting  to  be  objects  of 
liis  mercy,  than  justice,  they  being  some  of 
them  noblemen,  and  such  as  his  mniesty  did 
and  doth  well  esteem  and  like  of,  in  his  royal 
opinion :  and  that  his  majesty  was  the  ratiier 
inclined  to  extend  his  goodness,  in  regard  of^ 
the  time;  it  having  now  pleased  the  great  jus- 
tice of  heaven  to  bless  his  majesty  and  his  king- 
dom with  n  royal  issue  of  his  body,  a  hopeful 
prince,  the  great  joy  and  long  expectation  both 
of  the  king  and  kingdom. 

t^pon  this  declaration  of  the  king's  pleasure 
the  lord-Keeper  made  known,  that  the  court 
»y  his  majesty's  special  command  was  to  pro- 
J«^Qd  no  further  in  the  hearing  of  this  cause  ; 
but  ordered  the  Project,  or  Book,  to  be  burnt, 
ps  s^dit^ous  and  scandalous,  both  to  his  ma- 
jesty, the  state,  and.  government  of  this  king- 
"oro.  And  ordered  the  Proceedings  to  be 
taken  off  the  file. 


An  Account  of  this  Proposition  is  contained 
"1  a  volume  in  the  hand-writing  of  archbishop 
Sancroft  among  Tanner's  MSS.  in  the  Bodleian 
ij^rary  at  Oxford.  It  begins  with  the  Attor- 
oey-General's  Information  as  follows : 


"  To  the  King's  most  excellent  Ma'ty. 

'*  Humbly  complayning  Anfocmeth  your  moat 
excelleoi  ma'ty,  air  Raki.  Heath  kt.  yovr 
ma'ties  Altemey-Gon'Ali,  thart  whereas  your 
saored  ma'tie  ever  since  your  bap{>y  accesse  to 
the  imperiall  crowoe  of  this  realm  hath  gov'ncd 
your  people  witli  soe  much  justice,  and  ntode- 
ration,  that  all  your  good  subjects  do  beare 
that  rev'ence  and  love  to  your  sacred  person, 
as  is  justly  due  to  so  gracious  a  sovcraigne; 
and  your  ma*ty,  next  to  the  service  of  Almighty 
Go<l,  and  the  maintenance  of  his  true  religion, 
hath  presen'ed  and  maintained  the  ancient  and 
fundamental!  laws  of  this  kingdom  without  in- 
novation :  Yet  so  it  is,  may  it  please  your  most 
excellent  majesty,  Tluit  some  malicious  per- 
sons who  are  as  yet  unknowue  to  your  said  At- 
torney, being  ill  affected  tayour  ma'ty,  and  to 
your  happy  gov'nement,  and  intending  to  raise 
false  scandalls,  and  seditious  rumours  against 
your  ma'^,  and  your  gracious  govcrnem*t,  have 
of  late  wickedly  and  seditiously  framed,  con- 
trived, and  written,  a  false,  seditious,  and  pesti- 
lent discourse  in  these  words  following." 

Then  follows  the  Proposition  as  printed 
above,  ending  with  a  formal  request  to  the  king, 
to  call  on  the  defendants  for  trial,  signed  by  the 
Attorney- General.    Then  follows : 

The  Answer  of  Francis,  Earle  of  Bedford, 
one  of  the  Def 'ts,  to  the  Informatiun  exhi- 
bited against  him,  and  others,  by  Sir  It. 
Heath,  kt.  his  Ma'ties  Attorney-Gen'all. 

The  said  Deft,  saving,  &c.  with  all  duty  and 
thankfuUnesse,  doth  acknowledge  y't  his  ma'ty 
hath  with  greatjustice  and  moderation  governed 
his  people,  for  which  among  the  rest  of  his  lov- 
ing subjects,  this  deft  hath  alwnies  had  and 
ever  shall  have  a  speciall  love  and  reverence 
of  his  sacred  person,  as  due  to  so  gracious  a 
sov*aigne.  Ue  doth  also  acknowledge  his 
ma'ties  gracious  care  to  preserve  aud  maintnine 
the  ancient,  and  fundamentall  lawes  of  this 
kingdome,  without  innovation ;  insomuch  that 
tlie  said  deft  net'V  had  thought,  that  his  most 
excellent 'majesty  did  entend  to  innovate  his 
lawes  in  any  thing  :  for  his  gov'ment  hath  been 
so  moderate  as  this  deft  hath  alwaies  conceiv- 
ed it  to  be  a  speciall  happiness  to  his  people, 
neither  did  he,  this  deft,  ever  raise  any  rumours 
at  all  against  his  nm'ty,  or  his  gov*ment.  And 
concerning  the  discourse  in  the  infonnation 
mentioned,  the  said  deft  saitli  that  he  did  not 
name,  write,  or  contrive  the  same,  nor  doth 
know  who  did  name,  write,  or  contrive  the 
same,  but  for  declaration  of  the  def  t's  know- 
ledge and  thoughts  concerning  the  same,  saith 
that  he  never  did  see  or  heare  tliesaid  discourse 
until  the  month  of  July  or  August,  in  the  5th 
year  of  his  ma'ty's  happy  reigne,  about  which 
time,  a  writing  conteynmg  the  said  discourse 
was  sent  to  this  deft,  he  then  being  at  his 
house  in  Whoborne  in  Bedfordshire ;  which 
was  sent,  as  the  deft  was  informed,  from  one 
Mr.  Oliver  St.  John,  of  Lincoln's  lune,  who 
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then  and  formerly  was  of  this  defVs  councell 
in  his  law  businesse,  and  within  two  or  three 
weeks  afler,  the  s*d  Mr.  St.  John  repaired  to 
this  def't's  house,  and  there  this  deft  and  the 
h'd  Mr.  St.  John,  had  some  speech  and  con- 
ference concerning  the  s»id  discourbe,  upon 
which  conference  the  &M  Mr.  St.  John  did  de- 
clare to  this  deft,  that  he  had  the  sai(l  discourse 
trom  sV  Rob.  Cotton,  ki.  add  baf<jnctt,  and 
chat  he  was  enformed  and  told,  that  it  was 
written  about  the  12th  year  of  the  late  k.  James, 
of  blessed  memory,  which  this  deft  easily  be- 
lieved, for  that  he  observed  it  could  not  be  ap- 
phed  to  his  ma'ties  time,  y't  noiv  is,  as  well  for 
that  there  is  in  the  same  discourse  mention 
made  of  the  kinti;*s  son  the  prince,  to  be  married 
for  raising  of  present  monies,  as  for  some  other 
passages  therein,  w'ch  this  deft  doth  sttll  be- 


ieeve  ;  neither  did  this  deft  think,  or  belecve,    any  thing  conteyned  therein  should  be  divulg- 


or  can  be  perswnded,  that  it  was  presented,  or 
meant  or  intended  to  be  presented  to  his  gra- 
cious ma'ty,  y't  now  is,  for  that  he  hath  ob- 
served his  ma'ties  aversness  from  s^ch  courses. 
And  he  this  deft  further  s'lh  that  he  this  deft 
kept  the  same  discourse  by  him,  till  the  end  of 
SeptV  or  beginning  of  Oct'bV  in  the  said  year, 
at  w'ch  time  this  deft  repaired  to  his  house  in 
the  parish  of  Chiswick  in  the  county  of  Middle- 
sex, in  w'ch  parish  the  earle  of  Som'sett,  and 
other  of  the  def  ts  named  in  the  same  informa- 
tion both  then  and  before  dwelt,  and  after  some 
time  of  this  def  c's  being  at  Chiswick  aforesaid, 
meeting  with  the  said  earle  of  Som'sett,  and 
confernng  of  divers  matters  happening  in  such 
time,  as  the  earle  of  SomVtt  had  been  in  grace 
nnd  favour  \^ith  his  s*d  late  ma'tie,  among 
other  speeches,  they  had  communication  of 
sev'nll  ways  then  propounded  both  fur  preserv- 
ntion,  as  also  for  increase  of  his  sM  Inte  ma'cies 
revenues.  W'ch  said  earle  of  Som'sett  then  re- 
lated, that  div'se  waies  had  been  offered  unto 
him  about  those  times,  and  among  others  he 
mentioned  some  like  these  waies  y't  are  ex- 
pressed in  the  said  discourse,  in  the  mformation 
•pecided.  Whereupon  this  deft  did  aske  of 
his  rds'p,  whether  he  had  seen  a  discourse  tend- 
ing to-such  purpose,  mentioning  an  army  and 
gabelis,  and  he  answered,  y*t  he  bad  then  a  no- 
tion of  some  such  matter,  but  did  not  then  per- 
fectly call  the  particulars  thereof  to  mind,  but 
if  he  might  see  it,  he  should  then  better  remem- 
ber it,  and  thereupon  this  deft  did  send;  or 


deliv'd  unto  him  the  said  copy,  wVh  was  sent 
unto  this  deft,  w'ch  when  the  s'd  earle  had 
read,  he  returned  to  this  deft,  and  told  him, 
that  be  remembred  that  in  the  time  of  the  s'd 
late  king,  Heads,  or  Propositions  of  like  effect, 
had  been  tendred  unto  his  Td'p.  And  thi» 
deft  s'th  he  nevV  did  write,  or  cause  any  topic 
thereof  to  be  written,  nor  did  he  communicate, 
shew,  or  publish  the  same  otherwise  than  as 
aforesaid,  savino;  to  some  of  the  I'ds  of  his  ma- 
jesties most  ho'ble  privy-councell  by  their  co'- 
mand  in  this  M'ch'mas  terme.  And  the  said 
deft  saith,  that  the  said  discourse  doth  not 
coacerne  the  present  time  of  his  ma'ty,  or  his 
gov'nem't ;  neither  did  he  evV  say,  aihrme,  or 
believe,  that  there  evV  was  any  purpose  to  in- 
t'taine  it :  neither  did  this  deft  disperse,  or  di- 
vulge the  same,  to  the  intent  that  the  same,  or 


ed,  or  dispersed,  as  if  the  same  had  been  inlir- 
tained  by  his  most  excellent  ma'ty,  or  by  any 
other,  or  with  purpose  to  put  in  exccutio',  or 
to  raise  fears,  or  jealousies  m  any  w'tsoever,  or 
that  his  sacred  ma'ty  had  any  purpose  to  alter, 
or  innovate  any  laws  of  this  kingdom,  or  the 
ancient  manner  of  the  gov'nem't  thereof,  or  to 
draw  things  to  be  disposed  of  at  his  will,  or  dis- 
pose of  the  states,  revenues,  or  goods  of  his 
.ma'ties  subjects ;  or  to  make  or  repeale  sta- 
tutes by  his  ma'ties  proclamation,  or  that  he 
purposed  to  place,  or  maintaine  garrisons  or 
fortified  places  for  any  such  end,  as  in  the  s'd 
information  is  declared,  and  he  is  fuUy  assured, 
y*t  his  ma'ty  nev'r  did,  nor  will  give  the  least 
mtertainment  to  any  such  design,  and  the  said 
deft  confesseth,  y*t  he  did  not  shew  or  deliv'r 
the  said  w righting  to  any  of  his  ma' ties  most 
ho'bleprivy-councell,  or  other  magistrate  other- 
wise than  as  afores'dj  for  what  [qu.  that]  he 
did  not,  nor  yet  doth  conceive,  that  it  had  any 
relation  to  his  ma'ties  gov'nem't,  or  that  he 
ever  had  purpose,  or  disposition  to  give  cate  tu 
such  projects,  or  devices,  or  that  any  would  so 
beheve.  And  as  to  all  and  every  the  misde- 
meanors and  offences  in  the  information  laid  lo 
the  charge  of  this  deft,  he  is  theieof  not  guilty 
in  manner  and  forme,  as  by  the  said  informa- 
tion is  supposed.  W'ch  matters  the  said  deCi 
doth,  and  will  aver  and  prove,  as  this  ho'ble 
court  shall  award,  and  praieth  to  be  dismissed 
without  ^further  attending,  because  of  the  said 
suit,  &€. . .  . 
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137.  The  Trial  of  Mervin  Lord  Audlet,  Earl  of  Castlehavek, 
for  a  Rape  and  Sodomy :  7  Charles  I.  a,  d.  1631.  [2  Rush w. 
Coll.  93.     Hutt.  Rep.  115.] 

1  here  were  three  Indictments  found   at 
Salisbury   in  Wiltshire  ngainst  the  earl,  the 


Wednesday  preceding  Easter,  before  the  Lord 
Cliief  Justice  Hyde,  the  L.  C.  J.  Richardson, 
and  baron  Denham,  Justices  of  Assize  for  that 
circuit,  and  special  commissioners  in  that  mat- 
ter. One  Indictment  was  for  st  Rape  upon  bis 
own  wife ;  for  holding  her  by  force,  while  one 
of  his  minions  forcibly,  against  her  will,  had 
carnal  knowledge  of  her:  so  that  he  was  in- 
dicted as  Pratens,  Auxiliant  and  Confortatu  *; 
and  therefore  a  principal.  The  other  two  In- 
dictments were  for  Buggery  with  a  man. 

— ^  -     '- — 

*  Britton,  c.  9.  says,  that  sodomites,  sorce- 
rers, and  some  other  offenders,  were  to  be 
burned.  The  Mirroor  says  they  were  to  be 
buried  alive  ;  in  conformity  with  which  Ld.  Co. 
:)  Inst.  c.  10,  quotes  Fleta  b.  1.  c.  35,  where  I 
cannot  find  any  such  matter:  however,  it 
seems  likely  that  afterwards  they  had  ceased 
to  be  ponisiied  capitally ;  which  occasioned  the 
statute  of  25  Hen.  8.  c.  6,  passed  in  the  year 
1c>34,  which  was  about  six  years  after  U.  8, 
had  begun  upon  the  suppression  of  Monasteries, 
[See  14  Rymei's  Fu'd.  258]  and  abo'it  the  time 
when  the  general  suppression  of  them  seems  to 
have  been  resolved  on.  Al}Out  a  /ear  after- 
wards (1536)  the  lesser  monasteries  were  sup- 
pressed. And  in  four  years  more  (1540)  the 
work  was  completed  by  the  final  dissolution 
<it'  all  manner  of  abbies,  priories,  monasteries, 
&c.  and  the  transfer  of  their  revenues  and 
estates  to  the  crown,  by  st.  31  H.  8,  c.  13.    See 

1  Cobbetc's  Pari.  Ilist.  526,  537, 1  Ropin  782, 
807—821.  fol.  ed.  and  Burnet's  Hist,  of  the 
Reformation.  The  st.  25  li.  8,  c.  6,  was  re* 
pealed  by  the  general  st.  J  £.  6,  c.  12,  and  by 

2  £.  6,  c.  29,  the  crime  was  made  felony  with- 
out benefit  of  clergy,  but  without  forfeiture  of 
lands  or  goods,  or  corruption  of  blood,  which 
St.  of  2  £.  6,  c.  29,  was  repealed  by  st.  1  Mar. 
c.  1,  so  both  acts  stood  repealed  until  the  sta- 
tute 5  £liz.  c.  17,  by  which  the  whole  act  25 
H.  8,  c.  6,  is  revived  and  re-enacted.  Mr. 
Barrington  in  the  first  edition  of  his  '*  Observa- 
ttons  on  the  Statutes/'  p.  31,  <*  Assisa  panis  et 
cercvisis,'*  made  a  remRrkable  mistake  in  quot- 
mg  by  memory  a  passage  from  Tacitus.  He 
seems  to  have  tliought  it  likely  that  the  custom 
of  pelting  cnminals  in  the  pillory  was  derived 
from  the  aatient  Germans,  '*  Infames,''  says  he, 
'*  luto  ac  cceno  asper^nt."  The  passage 
which  be  bad  in  his  mind  is  doubtless  the  follow- 
ing in  Tacitus  de  Mor.  Germ.  8.  12.  "  Dis- 
tinctio  pcenarum  ex  delicto.  Proditores  et  trans- 
fugas  arboribus  suspendttnt :  ignavos  et  imbelles 
et  corpore  infames  coeno  ac  palude,  injecta  in 
•upercrate,  mergant.  Diversitas  suppticii  illuc 
reftpicit;  tanquiUn  sceleraostendioporteat  dum 
puniuntur,  fiagitia  abscondi.*'    The  passage  in 

VOL.  III. 


The  Judges,  on  Friday  morning  before  the 
trial,  being  sent  for,  all  but  Denham  being  met 
at  8erjeants-Inn  in  Fleet-street,  these  Ques- 
tions were  proposed  them  by  sir  Robert  Heath, 
the  "king's  Attorney  General;  a  Memorial  of 
which  a  learned  judge,  sir  James  Whitlock, 
one  of  the  eight  hereafter  mentioned,  set  dowa 
in  writing;  to  the  effect  following. 

1.  Whether  a  peer  of  the  realm  might  wave 
his  Trial  by  peers,  and  plead  he  will  be  tried 
by  God  and  the  country?  Answ.  He  might 
not :  for  his  Trial  by  peers  was  no  privilege,  but 
the  law  declared  by  Magna  Charta :  wliich  if 
he  would  not  plead  to  by  a  trial  of  bis  peers,  it 
was  standing  mute. 

2.  Whether  a  peer  might  challenge  his  peers, 
as  in  the  case  of  common  Jurats  ?  Answ,  He 
might  nof,  (which  I  think  is  so,  said  that  Judge) 
because  they  were  not  upon  their  oath,  but 
upon  their  honour,  and  a  challenge  is  tried 
whether  he  stands  indifferent,  as  unsworn, 

3.  Whether  a  peer  might  not  have  counsel 
any  more  than  a  commoner?  Antw,  If  matter 
of  law  appeared,  he  might;  not  for  matter  of 
fact. — Certain  Kxaminations  having  been  taken 
by  tlie  lords  witliout  an  oath:  It  yvas  resolved, 
Those  could  not  be  used  until  they  were  re- 
peated upon  oaih,  unless  of  the  party  to  be 
tried ;  which  might  be  read  without  an  oath. 

4.  Whether  the  Wife  in  this  case  might  be 
a  witness  against  her  husband  for  the  rape  ? 
Answ.  She  might :  for  she  was  the  party  wrong- 
ed; otherwise  she  might  be  abused*.  In  like 
manner  a  villain  (vassal)  might  be  a  witness 
against  his  lord  in  such  cases. 

5.  Whether,  if  he  stood  route,  he  could  de- 
mand his  clergy?  Ans9\  If  he  stood  f  mute  in 
the  case  of  Rape  or  Buggery,  he  might  have  his 
clergy  X  in  either. 

» 

the  Mirrour,  c.  4,  s.  14,  p.  252,  is  *'  Le  mortal 
pech^  de  majesi^  vers  le  roy  celestre  rie  sodom? 
soy  fornist  per  enfover  les  peclieurs  touts  vila 
profond  en  terre ;  issiot  que  memoire  soit  re- 
straint pour  la  grande  abomination  del  fait.*' 
The  words  in  Britton  are,  <<  Soit  enquis  de 
•ceux  que  feloniseroent  *en  temps  de  pees  eient 
autre  blees  ou  autre  mesons  ars.  £t  ceux  qua 
serrount  de  ceo  atteynts  soieat  ars,  issint  que 
eux  soieiit  punys  par  mesme  cele  chose  dount 
ils  pecherent ;  et  mesme  eel  jugement  eyent  sor- 
cers  et  sorceresses  et  sodomites  et  mescreaunts 
appertement  atteynts.'*^  Britton  fo.  xvi. 

♦  Fast's  P.  C.  ch.  X.  s.  6. 

t  See  the  Note  to  Weston's  Trial,  vol.  2.  p. 
914.  See  also  Barrington^s  Obs.  on  St.  West. 
1st.  c.  12. 

t  The  statute  of  25  H.  8,  c.  6,  in  case  of 
Buggery,  and  of  18  £liz.  c.  7,  in  case  of  a 
Rape,  take  away  Clergy  only  from  such  as  are 
convicted  by  verdict,  outlawry,  or  coofes^iosik  : 

20 
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6.  Then  if  he  might  not  be  put  to  a  trial  on 
the  other  Indiciuienfy  might  not  he  be  for  a 
Inter  Buggery,  and  he  denied  the  clergy  ?  Ausw. 
On  that  he  might  by  18  Kliz.  7. 

7.  Whether,  in  ca^c  one. stood  mute,  Evi- 
dence mi«;lit  be  opened  by  the  court's  com- 
mand concerning  the  fnct,  thougl)  the  dchn- 
queiit  was  to  be  presseil  to  death  for  itis  con- 
tempt ?  Answ.  '\  hat  was  a  matter  wiuch  lay  in 
the  dibcretion  of  the  court. 

8.  VVhether  in  cases  whoreln  clergy  was  al- 
lowable, the  party  might  pray  it  before  he  au- 
iwered,  and  deny  to  answer  otherwise  ?  Atisw. 
This  was  H  confession. 

9.  Whether  in  a  Unpe  there  must  be  pene- 
tration? The  Answer  was  in  the  ntlirmaiive. 

10.  The  prisoner  having  petitioned  to  be 
bailed,  whether  it  might  not  he  granted.^  Answ. 
Tlie  king,  as  king,  wns  to  advise  about  it:  The 
Judges  acquainted  the  Lord  keeper  he  could 
nut  in  justice  require  it :  yet  he  might  be  bailed 
er  gratia,  i%hich  was  not  fit  in  tliai  odious  ca&e. 

At  a  second  meeting  of  the  Judges  in  Ser- 
jeants Inn,  there  were  other  things  considered 
of  concerning  this  matter.  They  made  a  dif'^ 
ference  between  Buiigery  and  a  Hape,  in  point 
of  having  the  clergy  W  he  stood  mute :  for  it  was 
argued  he  might  have  his  clergy  if  he  stood 
mute  in  a  Rape,  but  not  in  Buggery ;  because 
by  the  sttftute  25  H.  8,  Ba2f2;ery  vva<5  made  fe- 
Ji>ay,  which  by  the  common  law  was  not.  And 
Hi  the  very  creation  of  the  offence,  clertiy  was 
taken  away ;  whereas  clergy  lay  for  a  fftpe  until 
it  wns  (should  be)  taken  away  by  statute. 

It  was  concluded  tlie  Lords  miglit  eat  and 
drink  before  they  were  aureed,  hut  that  they 
could  not  separate  nor  adjourn  till  they  gave 
their  Verdict :  That  this  appeared  out  of  the 
lord  Dacres  of  Greystock's  Case*,  who  was 
tried  for  Treason,  and  acquitted  by  his  peers  in 
36  lien.  8.  It  was  agreed  by  the  Justices  in 
that  case  of  the  lord  Dacres,  I'hat  verdict  could 
not  be  given  by  a  lesser  number  of  lords  than 
Ti  ;  and  that  if  Vi  were  for  the  kio^^,  and  13 
for  the  prisoner,  the  prisoner  should  he  ac- 
quitted :  That  in  an  Appeal,  if  the  Defendant 
•hould  be  mate,  be  should  he  hanged  ;  and  it 
wns  an  Attainder,  it  being  not  within  the  sta- 
tute of  Westminster,  cap.  12.  De  Peine  fort 
ct  Dnre.l-     No  more  was  Treason. 

It  was  also  agreed.  That  a  lord  of  parliament 
wan  within  the  statute  of  Westminster  1,  in  case 
of  Felony,  and  should  be  pressed  to  death. 

Farther,  That  if  the  lord  Audley  should  have 
his  clergy  upon  his  being  mute,  yet  he  might  be 
tried  upon  the  other  Indictments  of  Rape  and 
Buggery,  and  should  not  have  his  clergy,  by  the 
statute  of  18  Eliz.  because  the  admitting  him 

which  do  not  extend  to  those  who  stand  unite, 
1 1  Co.  Rep.  30.  C,  Poulter's  case  ;  but  by  the 
5  et  4  of  \yil.  et  Mar.  c.  9,  all  who  would  be 
excluded  in  case  of  conviction  by  verdict  or 
confession,  are  excluded  in  case  of  standing 
mute. 

•  Kely,  5(>.         \  S.  P.  C.  Lib.  3,  c.  60. 


to  his  clergy  would  he  a  supersede  as  to  all  in- 
dictments of  offences  within  clersy,  not  of  those 
without,  by  that  statute:  For  by  the  common 
law,  lie  that  was  admitted  to  his  clergy  was  dis- 
charged from  answering  any  other  oti'cnce ;  tor 
by  indictment  of  that  law  he  was  taken  out  of 
the  power  of  the  secular  judf^e,  and  put  into  the 
hands  of  the  ordinary,  whoM  prisoner  he  was 
ail  his  life  after. 

It  wiis  resolved,  from  the  lord  Dacres's  Case, 
That  the  Lord  Steward,  after  Verdict  given^ 
might  take  time  to  advise  upon  it,  for  any  point 
of  law ;  that  his  office  continued  to  him  till  his 
Judgment  and  Resolotion ;  and  it  was  but  a 
cammissiot^  pro  hoc  vice  notwithstanding. 

The  Arraignment. 

The  lord  Coventry,  Lord  Keeper  of  the  Great 
Seal  of  England,  %vas  appointed  Lord  High 
Steward  for  that  day  ;  who,  liaving  orders  for 
the  said  Triui  fiom  his  majesty,  gave  directiuiis 
for  the  same. 

The  lords  the  peers  took  their  places  about  8 
of  the  clock  in  the  morning,  and  were  seated 
on  benches  on  each  side  of  a  large  table,  co- 
^ered  with  green  cloth ;'  and  below  them  «vere 
(be  Judges  placed,  and  the  king's  learned  coun- 
sel, and  the  officers  of  the  court.  And  havini; 
disposed  of  themselves  in  their  several  places 
the  Lord  Steward  about  9  of  the  clock  entered 
the  hall  tmcovered,  with  seven  maces  carried 
before  him  by  seven  Serj earns  at  Arms, and  wai 
attended  upon  by  sir  John  Burronghs,  garter 
principal  king  at  arms,  and  Mr.  James  Max- 
well;  usher  of  tbe  black  rod. 

After  the  Lord  Steward  had  saluted  all  th^ 
lords  the  peers,  (who  saluted  liim  again)  he  pr^- 
scntly  ascended  the  state  ;  and  being  keate^  ir\ 
the  chair,  he  was  presented  with  his  roRJestv's 
Commission  by  one  of  the  masters  of  the  Chan- 
cery, which  bore  date  the  13th  of  April,  16;U. 

After  he  had  received  the  said  Commission. 
he  commanded  an  O  Yes  to  be  made,  by  one 
of  the  Serjeants  at  Arms,  for  a  general  silence : 
and  then  delivered  the  said  Commission  to  sir 
Thomas  Fenbbaw,  Clerk  of  the  Crown,  to  be 
openly  read.  Which  being  done,  Mr.  Max^C'l 
kneeled  down  and  presented  his  lord»hip  %>ith 
a  white  staff  verge  of  state,  which  he  gave  to 
one  of  the  Serjeants  at  Arms,  who  held  ibc 
same  up  by  the  clotb  of  state  on  the  right  hand 
thereof.  And  after  the  Commission  was  read, 
and  the  staff  received  as  aforesaid,  his  grace 
commanded  a  solemn  O  Yes  to  be  made ;  and 
'  then  gave  leave  to  all  the  lords,  tbe  peers,  and 
the  judges,  and  to  all  privy  counsellors  there 
present,  to  be  covered;  and  command  was 
given,  that  none  under  that  degree  should  keep 
on  their  hats  upon  pain  of  imprisoament.  And 
then  the  peers  were  severally  called  by  tJieir 
names,  and  each  of  them  answered  particularly, 
viz.  1 .  Lord  Weston , Lord IlighTreasurer  of  Enj^ 
land;  2.  F.arl  of  Manchester,  Lord  Privy  Seal;  3, 
Eari  of  Arundel  and  Surrey,  Earl  Marshal;  4. 
Earl  of  Pern  broke  and  Montgomery  J/>rd  Cham- 
berlain;5.  EarlofKent;6.  Earl  of  Worcester; 
7.  Earl  of  Bedford;  8.  Eari  of  Essex;  9.  E^ri 
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of  Dorset;  10.  ^arl  of  Salnbqry  ;  11.  Earl  of 
iieicester;  12.  Earl  of' VV«r wick  ;  18.  Earl  of 
C.ariisle;  14.  Earl  of  lioUatid ;  15.  Earl  of 
Berks;  16.  Earl  of  Denbigh;.  17.  Viscount 
"VViinhleton ;  18.  Visr. Conway;  19.  Vise. Dor- 
chester; 20.  Vise.  WetitAorth;  21.  Lord  Per-  j 
cy;  22.  Lord  Sti*aoge;  23.  Lord  Clifford;  24.  | 
Lord  Fetre;  25.  Lord  North  ;^  26.  Lord  Go- 
rinjc ;  27.  Lord  Howard. 

The  Judges  present:  sir  Nicholas  Hyde, 
L.  C.  J.  of  the  KingVBench  ;  sir  Thomas  Ui- 
chardson,  L.  C.  J.  of  the  Common-Pleas;  sir 
Humphrey  Davenport,  L.  C.  B.  of  the  Exche- 
quer ;  Baron  Denham  ;  Judge  Jones ;  Judge 
Hutton;  Judge  VVhitlocke ;  Judge  Croke. 

The  King's  Counsel :  sir  Robert  Heath,  At* 
tomej-General ;  &ir  Richard  Shelton,  Solicitor- 
Genera!;  sir  John  Finch,  queen's  Attorney- 
General ;  sir  Thomas  Crew,  king's  Serjeant  at 
1-aw. 

Officers  of  the  Court :  sir  Thomas  Fcn&lmw, 
Clerk  of  the  Crown;  Mr.  John  Keeling)  his 
Deputy  or  Assistant. 

This  done,  the  Lord  Steward,  after  a  solemn 
precognizance,  commanded  the  Indictments  to 
be  certified  and  brought  in ;  and  then,  by  a 
Serjeant  at  arms,  the  lieptenant  of  the  Tower 
tras  called  to  bring  forth  the  Prisoner,  (who  un- 
til that  time  was  kept  in  a  little  room  by  the 
Common-Pleas)  and  the  lieutenant  brought  hint 
to  the  bar,  with  divers  of  the  ^uard  attending 
on  him,  wliere  he  had  a  place  in  manner  of  a 
pew,  lined  with  green,  in  which  he  stood  ;  and 
the  lieutenant  had  another  of  the  same  form 
for  htm  to  rest  in,  adjoining  to  it.  And  when 
he  had  done  his  obeisance  to  the  Lord-High 
Steward  and  the  peers,  (who  all  re-saluted  him 
again)  the  Lord-High-Steward  spake  to  him  in 
the  manner  following : 

The  Lord-High-Stevvard's  Speech. 

IVIy  lord  Audley  ;  the  king  hath  understood, 
both  by  report  and  the  verdict  of  divers  gen- 
tlemen of  quality  in  your  own  country,  that  yon 
stand  impeached  of  sundry  crimes  of  a  most 
high  and  heinous  nature;  and  to  try  whether 
they  be  true  or  not,  and  that  justice  may  be 
doue  accordingly,  his  majesty  brings  you  this 
day  to  your  Trial,  doing  herem  like  the  mighty 
King  of  Kings,  in  the  18th  of  Genesis,  ver.  20, 
121,  who  went  down  to  see  whether  their  sins 
were  so  grievous  as  the  cry  of  them  :  *  Becanse 
'  the  cry  of  Sodom  and  Gomorrah  is  great,  and 
'  tlieir  sins  be  grievous,  I  vull  go  down  (saith 

*  the  Lord)  and  see  whether  they  have  done  nl- 

*  together  according  to  the  cry  of  it.'  And 
kings  on  earth  can  have  no  better  pattern  to 
follow  than  the  King  of  Heaven  ;  and  therefore 
our  sovereign  lord  the  king,  God's  vicegerent 
here  on  earth,  hath  commanded  that  you  shall 
be  here  tried  this  day,  and  to  that  end,  hath  cans- 
«^1  these  peers  to  be  assembled :  and  the  desire  of 
his  maj .  is,that  your  trial  shall  be  as  equal  as  equi- 
ty and  justice  itself;  and  therefore  these  noble 
men  your  peers  (whose  hearts  are  as  full  of  in- 
^S**ity,  Justice,  and  truth,  as  their  veins  full  of 
noble  blood)  are  this  day  to  try  you.    Where- 


fore, if  you  be  innocent,  speak  boldly  and  ccm* 
fideutly,  and  fear  not  to  justify  yourself;  and 
be  assured  thnt  tliose  that  accuse  you  (if  yots 
be  free  yourself)  shall  il«)t  escape  free.  But  if 
you  be  guilty  uf  those  crimes,  I  advise  you  to 
give  honour  to  God  aud  the  kimr,  and  confers 
your  fault ;  f«)r  it  is  not  n*in  confidence,  nor 
subtilty,  nor  standing  out  in  denial,  that  ran 
hide  the  truth ;  and  all  shifts  nnd  subtilties 
against  it  are  but  *  Concilia  adversus   Donii- 

*  num.'  Therefore,  if  truth  touch  you  at  the 
heart,  and  your  coobcience,  which  is  a  thousand 
witnesses,  'and  God's  };race,  whicli  is  greater 
than  both,  stand  not  out  ng-.iinst  it :  And  if 
you  do,  God  will  put  it  into  the  henrtt  of  these 
noble  persons  to  find  it  out,  nnd  to  do  that 
which  is  just. 

The  Lord  Audley's  Answer. 

May  it  pleii«e  your  grnce;  l  have  been 
close  prisoner  these  six  montlis,  without  friends, 
without  counsel  or  ail  vice:  I  am  icnorani  of 
the  advanuges  and  disndvunMges  of  the  law, 
and  am  but  weak  of  speech  at  the  he^t,  nnd 
therefore  1  desire  to  have  the  liberty  of  having 
Counsel  to  speak  for  me. 

The  Lord-High -Steward's  Reply. 

For  your  so  long  imprisonment,  it  liath  been 
to  y(ju  a  special  favour;  for  you  have  had 
time  enough  to  bethink  yourself,  and  more 
than  ever  any  man  had  that  hath  been  com- 
mitted fur  such  an  offence,  and  more  fnvour 
than  ever  any  had  that  came  to  this  bar  ;  and 
you  shall  demand  nothing,  which  the  law  can 
allow,  but  vhu  shall  have  if.  But  for  your  de- 
maud,  I  must  move  it  to  the  lords  the  Judges, 
and  they  shall  stitisfy  you  in  it,  or  any  other 
thing  you  desire. 

Then  his  grace  desired  to  be  resolved  of  the 
Judges,  Whether  tins  demnnd  of  my  lord  Aud- 
ley, to  have  Counsel  to  plead  for  him,  might 
be  granted  or  not  ? 

The  Judges  answere  I,  That,  in  criminal 
cases,  counsel  is  not  to  be  admitted  for  matter 
of  fact ;  but  for  matter  of  law  they  may. 

Then  the  Lord  Steward  proceeded  to  the 
Charge,  commanded  the  three  Indictments  to 
be  read  by  sir  Thomas  Fenshaw,  Clerk  of  the 
Crown  ;  two  for  Sodomy  with  Lawrence  Fit/- 
Patrick,  his  footman  ;  thethird  for  a  Rape  com- 
mitted on  his  own  wife,  the  countess  uf  Castle- 
liaven  :  viz. 

The  Three  Indictments. 

The  following  are  Copies  of  the  said  Indict- 
ments :  viz. 

1.  liex  vcrm$  Dominum  Audley,  for  a  Rap^ . 

7  Car.  I. 

'  Wilts,  ss.    Jurat  ores  pro  dnmino  reee  super 

*  saeramentum  suuni  prwsent',  quod  Martinus 

*  dominus  Audley,  nuper  de  Founfell  Gifford 

*  in  comitatu  Wilts,  et  TE^idius  Broadway  de 

*  Fountell  Gifford  preedict'm  comitatuprasdibto 
'  generosus,  tiniorem  Dei  pne  oculis  suis  uou 
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<  roll,  &c.  sexto,  apud  Fountell  GilTord  praedict' 
'  in  dicto  coinitatu  Wilts,  in  domo  maosionaU 

*  ejusdeni  Martini  domini  Audley,  ibidem  vi  et 
'  armis  in  quenriam  Florence  Fitz-patrick,  yeo* 

*  man,  insult'  fecit,  et  cum  eodem  Florence  F. 

<  ad  tunc  et  ibidem  neqult',  diabolice,  felonicc, 
'■  et  contra  naturam  rem  venereain  habuit,  ip- 
'  sumque  F.  ad  tunc  et  ibidem  carnaliter  cog- 
'  novit,  peccatumque  illud  sodomiticum  detes* 
'  tabile  et  abominandum,  Anglic^  vocat'  bug- 

*  gery  (inter  Christianos  non  nomiuandum)  ad 

*  tunc  et  ibidem  com  eodem  Florence  F.  ne- 
'  quit'  diabolice,  felonice,  et  contra  naturam 
'  commisit  et  perpetravitinmagnam  Dei  omni- 
'  poteniis  displicentiam,  ac  totius  humani  ge- 
'  neris  dedecus,  ac  contra  pacem  dicti  dom' 
'  reg'  nunc,  coronam  et  dignitat'  suas,  et  contra 

*  formamstatuti  in  hujusmodi  casu  edit'  et  pro- 


habentes,  sed  instigatione  diabolica  moti  et 
seducti,  vicesimo  die  Junii,  anno  regni  domi- 
ni nostri  Caroli,  Dei  gratia  Angliae,  Scotis, 
Francias,  et  liibernias  regis,  fidei  defensoris, 
sexto,  apud  Fountell  Gifford  praedict'  et  in  et 
super  Annam  dominam  Audley,  uxorem  pne- 
fati  domini  Martini  Audley,  in  pace  Dei  et 
dicti  domini  regis  ibidem  existent'  insult'  fe- 
ccrunt.  £t  prsedictus  .^gidius  Broadway 
prj:dictam  Annam  dominam  Audley,  vi  et 
ormis,  contra  voluntatem  ipsius  Annae  ad 
tunc  et  ibidem  violenter  et  felonice  rapuit,  ac 
ipsam  Annam  ad  tunc  et  ibidem  contra  vo- 
luntiiteni  suam  violenter  et  felonice  carnaliter 
cognovit,  contra  pacem  domini  regis  nunc, 
coron',  et  dignitiu'  suas,  et  contra  formam 
statuti  in  hujusmodi  casu  edit'  et  provis'. 
'  Et  ultra,  juratores  praedicti  dicunt  super 
sacrament uni  suum  praedict*,  quod  prsdictus 
Maninus  duminas  Audley  praediqto  vicesimo 
die  Juniis  ann*  sexto  supradicto  ;  apud  Foun- 
tell GilTord  prxdictam,  in  comitatu  pnedicto, 
felonice  fnit  praesens,  auxilians,  et  confortans, 
aliettans,  procurans,  adjuvans,  et  manutenens 
prsdictum  ililgidium  Br.  ad  feloniam  prsedic- 
tarn,  in  forma  prsedicta  felonice  faciend'  et 
perpetrand',  contra  pacem  dicti  domini  regis 
nunc,  coronam  et  dignitatem  suas,  ac  contra 
formam  statuti  pnedicti.' 

2.  Re  J  versus  Dominum  Avdley,  ^  Sodomy. 

7  Car.  1. 

-  *  Wilts,  ss.  Juratores  pro  domino  r^e  su- 
per sacramentum  suum  praesent',  quod  Mar- 
ti nus  dominus  Audley,  nuper  de  Fountell  Gif- 
ford in  comitatu  Wilts*,  Deum  prae  oculis  non 
habens,  nee  natorne  ordinem  respiciens,  sed 
instigatione  diabolica  motus  et  seductus,  pri- 
mo  die  Junii,  an'  regni  domini  nostri  Caroli, 
fkc.  sexto,  apud  Fountell  Gifford  pnedict*  in 
dicto  comitiitu  Wilts,  in  domo  mansionali 
ojusdem  Martini  domini  Audley,  ibidem  vi  et 
armis  in  quendam  Florence  Fitz-patrick,  yeo* 
man,  insult'  fecit,  et  cum  eodem  Florence  F. 
ad  tunc  et  ibidem  nequit*,  diabolice,  felonice, 
et  contra  naturam  rem  veneream  habuir,  ip- 
sumque  F.  ad  tone  et  ibidem  carnaliter  cog- 
novit, peccatumque  illud  sodomiticum  detes- 
tabile  et  abominandum,  Anglic^  vocat'  bug- 
gery (inter  Christianos  non  nominandum)  ad 
tunc  et  ibidem  cum  eodem  Florence  F.  nequit 
diabolice,  felonice,  et  contra  naturam  com- 
misit et  perpetravil  in  ma^nam  Dei  omnipo- 
temis  displicentiam,  ac  totms  humani  generis 
dedecus,  ac  contra  pacem  dicti  dom'  reg' 
nunc,  coronam  et  dignitut'  suas,  et  contra  for- 
mam statuti  in  hujusmodi  casu  edit'  et  provis'. 

3.  Rex  versus  Dominum  Audley,  ybr  Sodomy, 

7  Car.  1. 

'  Wilts,  ss.    Juratores  pro  domino  r^e  su- 
'  per  sacramentum  suum  praesent',  quod  Mar- 

*  tinus    dominus  Audley,  nuper  de  Fountell 

*  Giftbrd  in  comitatu  Wilts',  Deum  pra;  oculis 
'  non  habens,  nee  naturs  ordinem  respiciens, 
'  sed  instigatione  diabolica  motus  et  seductus, 

*  primo  die  Juaii^  an'  regni  domini  nostri  Ca- 


'  vis'.' 


Tlien  being  asked,  whether  he  was  Guilty 
of  them,  or  Not  Guilty?  He  answered,  Not 
Guilty.  Then  he  was  asked  how  he  would  be 
tried  >  The  earl  said,  By  God  and  my  Peers. 
VV hereupon  the  peers  put  otf  their  hats;  and 
thereupon  the  issue  w(is  joined. 

The  Lord  High  Steward's  Speech  to  the  Lords. 

My  Lords ;  The  prisoner  stands  indicted  for 
a  Rape  by  one  Indictment,  and  of  Sodomy* 
by  two;  and  he  hath  pleaded  Not  Guilty  to 
them  all :  it  is  my  duty  to  charjge  you  with  the 
Trial  of  it,  and  you  are  to  judge  of  it.  The  of- 
fences wherewith  he  stands  charged,  are  to  be 
proved  by  Evidence ;  and  the  crimes  that  come 
this  day  oefore  us,  may  in  some  breed  detesta- 
tion, and  the  person  of  his  lordship  in  others 
may  breed  compassion ;  I  desire  your  lordships 
to  set  these  two  aside,  and  let  your  reason  sway 
your  judgment,  and  let  that  rule  your  affec- 
tions, and  your  hearts  your  beads;  for  neither 
of  these  ought  to  be  put  into  the  balance,  for 
a  grain  on  either  side  may  sway  the  scale.  You 
are  to  give  attentive  hearing,  and  then  to  weigh 
equally,  that  the  scale  may  lean  the  right  way. 
The  Judges  will  assist  you  in  the  points  of  law, 
which  if  you  doubt  of  you  are  to  expound  it 
to  me,  and  I  to  them.  And  this  you  are  to  do 
without  corporal  oath ;  for  the  law  conceiveth 
you  of  such  integrity,  that  you  will  do  that 
for  justice,  which  otliers  do  upon  their  oaths; 
and  therefore  admits  of  no  challenge :  and  God 
direct  you  to  do  as  you  ought. 

Then  Sir  Tho.  Crew  gave  the  first  Charge ; 
and  after  him  Mr.  Attorney  said  as  followetB  : 

My  Lord  Steward  ;  May  it  please  your  grace, 
there  are  three  Indictments  against  ^lervin 
lord  Audley;  the  first  for  a  Rape,  the  other 
two  for  Sodomy.  The  person  is  honourable ; 
the  crimes  of  which  he  is  indicted  dishonour- 
able ;  which  if  it  fall  out  to  be  true,  which  is 
to  be  left  to  trial,  I  dare  be  bold  to  say,  never 

♦  See  in  Coke's  But  35(i,  a  precedent  of 
this  kind  in  Staftbrd'sT^se,  which  in  Co.  3  Inst. 
69,  is  said  to  have  bees  drawn  by  great  advice. 


i 
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poet  invencedf  nor  historian  writ  of  any  deed  so 
toul.  And  although  Suetonius  hath  curiously 
sec  out  tlie  vices  of  some  of  the  emperors  who 
had  absolute  power,  t^hich  might  make  them 
fearless  of  all  manner  of  punishment,  and  be- 
sides were  heatiieiis,  and  knew  not  God  ;  yet 
Done  of  these  came  nenr  this  lord's  crimes. 
The  oue  is  a  crime,  that,  I  may  speak  it  to  ihe 
Luriour  of  ournation,  is  of  such  rarity, that  we 
seldom  or  never  knew  of  the  like ;  but  they  are 
^\l  of  such  a  ppstitential  nature,  that,  if  they 
l?e  not  punished,  they  will  draw  from  Heaven 
K  lieavy  judgmettt  upon  this  kingdom. 

Whereupon  (Mr.  Attorney  digressing  from 
the  matter)  the  lord  Audley  would  have  inter- 
rupted him,  and  required  to  hold  him  to  the 
poiats  ill  the  Indictments.  But  the  Lord  High 
Steward  desired  his  lordship  to  be  patient,  and 
nsbured  him  he  should  be  heard  in  fit  time  at 
full.  Whereupon  M  r.  Attorney  proceeded  again 
in  his  Charge  as  folio  we  ih : 

May  it  please  your  Grace;  I  can  speak  it 
with  joy  and  comfort,  during  all  my  time  of  ser- 
vice, both  in  his  mnjesty's  father's  time,  and 
»ince  he  came  to  the  crown,  I  had  never  the 
like  occasion  to  speak  in  this  place  against  a 
peer  of  the  realm  before  now;  and  God  knows 
I  do  it  DOW  with  sorrow,  and  I  hope  I  shall 
never  have  the  like  occasion  to  do  so  much 
again.     But  his  majesty,  who  is  the  pattern  of 
virtue,  not  only  as  king,  but  in  his  person  also ; 
in  whom  it  is  hard  to  judge  whether  he  most 
excels  in  justice  or  mercy,  hot  I  rather  think 
in  mercy,  would  have  my  lord  Audley  the  pri- 
soner at  the  bar,  heard  with  as  much  favour 
as  such  a  crime  can  admit :  and  when  he  first 
heard  of  it,  he  gave  strict  command,  that  the 
truth  should  be  searched  out,  that  his  throne 
and  people  might  he  cleared  from  so  heavy  and 
heinous  sins;  and  thereupon  he  was  indicted 
in  his  own  country,  according  to  the  law,  and 
Ly  gentlemen  of  worth  and  quality.    The  Bill 
wasjfonnd;  anil  now  he  is  personally  hroueht 
to  the  bar  to  he  tried  by  these  his  honourable 
peers,  such  of  u hose  wisdom  and  sincerity  there 
can  be  no  question,  but  that  he  shall  have  just 
and  honourable  trinl.     And  first,  I  shall  be^in 
vv'ith  the  Indictment  of  Rape.    Bracton  tells  us 
of  king  Athclstane's  Law  before  the  Conquest : 

*  If  the  party  were  of  no  chaste  life,  but  a 
'  whore,  yet  liicre  may  be  a  ravisihment;  but  it 
'  is  a  good  plea  to  say  she  was  his  concubine.' 

In  an  Intiictment  of  linpe,  there  is  no  time 
of  prosecution  necessary;  for  '  nullum  tempus 

*  occurrit  regi  :*  but  in  case  of  an  Appeal  of 
Hnpe,  if  the  woman  did  not  prosecute  m  con- 
venient time,  it  will  bar  her.  If  a  man  take 
av^ay  a  maid  by  force,  and  ravish  her,  and  after- 
guards she  give  her  consent  and  marry  him,  yet 
it  is  a  Rape. 

I'or  the  crimen  sodomiticum,  our  law  had  no 
knowledge  of  it  till  the  25th  of  Henry  8,  by 
which  statute  it  was  made  Felony :  and  in  this 
there  is  no  more  question,  but  only,  whether  it 
he  crimen  sodomiticum  line  penetralione  ;  and 
w»e  Uw  of  15  £Uz.  sets  it  down  in  general  words ; 


and  where  the  law  doth  not  distinguish,  neither 
must  we.  And  I  know  you  will  be  cautious 
how  you  will  give  the  least  mitigation  to  so 
abominable  a  sin,  which  brought  &uch  plagues 
after  it,  as  we  may  see  in  Gen.  xvii.  Levit.  xviii. 
Judg.  xix.  Rom.  i.  But,  my  lord,  it  seemed 
to  me  strange  at  the  first,  how  a  nobleman  of 
his  quality  should  fall  to  such  abominable  sins; 
but  when  I  found  he  hath  given  himself  over  to 
lust,  and  that  *  Nemo  repenib  fit  pessimus/ 
and  if  once  men  habit  themselves  in  ill,  it  is 
no  marvel  if  they  fall  into  any  sins,  and  that  he 
was  constant  to  no  religion,  but  in  the  morning 
he  would  be  a  Papist  and  go  to  mass,  and  in 
the  afternoon  a  Protestant  and  go  to  a  sermon. 
When  I  had  considered  these  things^  1  easily 
conceived,  and  shall  be  hold  to  give  your  grace 
u  reason  why  he  became  so  ill.  He  believed 
not  God,  he  had  not  the  fear  of  God  before 
his  eyes  ;  he  left  God,  and  God  left  him  to  his 
own  wickedness  :  and  what  may  not  a  man  run 
into?  What  sin  so  foul,  what  thint;  so  odious, 
which  he  dares  not.advejituref  But  I  find  in 
him  things  beyond  all  imagusiuion :  fori  find 
his  ill  imagination  and  intentions  bent  to  have 
ever  his  wife  naught  with  the  wickedest  man  that 
I  heard  of  before :  fur  >vho  would  not  have  his 
wife  virtuous  and  good,  huw  bad  soever  him- 
self be?  And  I  find  him  bawd  to  his  own  wife. 
If  she  loved  him,  she  must  Ii)ve  Skipwith,  whom 
he  honoured  above  all,  and  not  any  honest  love, 
but  in  a  dishonest  love;  and  he  gives  his  reason 
by  Scripture,  *  She  was  now  made  subject  to 
'  him  ;*  and  therefore  if  she  did  ill  at  hi<  com- 
mand, it  was  not  her  fault  but  his,  and  he  would 
answer  it.  His  irregular  bounty  toward  Skip- 
with was  also  remarkable.  He  lets  this  Skip- 
with, whom  he  calls  his  favourite,  spend  (hf  his 
purse  500/.  per  annum;  and  if  his  wife  or 
daughter  would  have  any  thin?,  though  never 
so  necessary,  they  must  lie  with  Skipwith,  and 
have  it  from  him,  and  not  otherwise;  also  tell- 
ing Skipwith  and  his  dnughter-in-law,  he  had 
rather  have  a  child  by  him  than  any  other. 
But  for  these  things,  I  had  rather  they  should 
come  of  the  Witnesses  mouths  ihnn  from  me ; 
and  thereupon  desired  that  the  Proofs  might 
be  read. 

The  Deposition  of  Walter  Bigo. 

Walter  Bigg  deposed,  That  Amptil  was  a 
page  to  sir  II.  Smith,  and  had  no  mure  means 
when  he  came  to  my  lord  Audley,  but  the  mare 
he  rode  on.  He  entertained  him  as  his  page  8. 
years,  and  afterwards  let  him  keep  lioi-ics  m  ' 
my  lord's  grounds,  by  which  I  think  he  rnrich- 
ed  himself  2,000/.  but  he  never  sat  at  table  with 
my  lord  till  he  bad  married  his  daughter,  and 
then  he  gave  him  to  the  value  of  7,000/. — That 
Skipwith  was  sent  from  Ireland  to  be  my  lady^s 
page;  and  that  his  father  and  mother  were 
very  poor  folks  there.  He  spent  of  my  lord's ' 
purse  per  annum  500/.  and  he  gave  him  at  one 
time  1,000/.  and  hath  made  divers  deeds  of 
land  unto  him. — My  lord  was  first  a  Protes- 
tant ;  but  after,  by  buying  of  pounthill,  he 
turned  his  religion. 
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Lord  Audley's  Examination. 


I 


That  Henry  Skipwith  bad  no  means  when  he 
came  to  him,  and  that  he  had  given  him  1»000/. 
and  that  Skipwitii  lay  wiih  him  when  he  was 
etrnitened  in  rdums ;  and  that  he  gave  a  farm  of 
700/.  per  annum  to  Amptil  that  married  his 
daughier,  and  at  other  times  to  the  value  of 
7y000i.  and  that  there  was  one  Blandina  in  his 
iuiuse  14  days,  and  bestowed  an  ill  disease  there, 
and  therefore  he  sent  her  away. 

The  lord  Audley's  Examination  taken  before 
the  Lord-Keeper,  Lord-Treasurer,  Lord-Mar- 
shal, and  others;  which  being  shewed  to  him, 
subscribed  with  his  own  hand,  he  would  not 
acknowledge,  but  excused  it,  saying  his  eyes 
were  had;  but  being  perfectly  read,  he  ac- 
knowledged it. 
My  Lord-Steward's  Advice  to  my  lord  Audley. 

My  lord ;  I  would  advise  you  not  to  deny 
the  things  which  are  clearly  proved ;  for  then 
the  lords  will  give  less  credit  to  the  rest  you  say. 

The  Countess  of  Castlehaves's  Examination. 

That  shortly  after  the  earl  married  her,  viz. 
the  first  or  second  night,  Amptii  came  to  the 
bed's  side,  while  she  and  her  husband  were  in 
bed,  and  the  lord  Audley  spake  lascivioubly  to 
her,  and  told  her,   *  That  now  her  body  was 

*  his;  and  that  if  she  loved  him  she  must  love 
'  Amptil ;  and  that  if  she  lay  with  any  other 

*  man  with  his  consent,  it  was  not  her  fault  hut 
'  his ;  and  that  if  it  was  his  will  to  have  it  so, 

*  she  must  obey,  and  doit/ — That  he  attempted 
to  draw  her  to  lie  with  his  servant  Skipwith ; 
and  that  Skipwith  made  him  believe  he  did  it, 
but  did  it  not. — That  he  would  make  Skipwith 
come  naked  into  his  chamber,  and  delighted  in 
calling  up  his  servants  to  shew  their  privities ; 
and  would  make  her  look  on,  and  commended 
those  that  had  the  largest. — ^That  one  night, 
being  a-hed  with  her  at  Foun thill,  he  called 
for  his  man  Brodwuy,  and  commanded  him 
to  lie  at  his  bed's  feet ;  and  about  midnight 
(slie  being  asltep)  called  him  to  light  a  pipe  of 
tobacco.  B rod  way  rose  in  his  shirt,  and  my 
lord  pulled  him  into  bed  to  him  and  her,  and 
made  him  tie  next  to  her;  and  Brodway  lay 
with  her,  and  knew  her  carnally,  whilst  she 
made  resistance,  and  tl)e  lord  held  both  her 
hands  and  one  of  her  legs  the  while  :  and 
that  as  soon  as  she  was  free,  she  would 
have  killed  herself  with  a  knife,  but  that 
Brodway  forcibly  took  the  knife  from  her  and 
broke  it ;  and  before  that  act  of  Brodway, 
she  had  never  done  it. — ^That  he  deliglited  to 
see  the  act  done ;  and  made  Amptil  to  come 
into  bed  with  them,  and  lie  with  her  whilst  he 
might  see  it :  and  she  cried  out  to  have  saved 
herself. 

Then  La^^^^nce  Fite-Patrick  was  produced : 
but  before  hrs  Examination  was  read,  the  earl 
desired  tliat  neither  be,  nor  any  other,  might  be 
allowed  Witnesses  against  him,  until  he  had 
taken  the  oath  of  allegiance.  This  «ra&  re- 
ferred to  the  lords  the  Judges. 

Th^  Judges  resolve  agaiu»t  bini,  that  they 


might  be  Witnessesi  unless  they  were  coovict«(i 
recusants. 

The  Examination  of  Fitz-Patrick  was  then 
read,  the  truth  of  which  he  then  again  con- 
firmed upon  Oath. 

That  the  earl  had  committed  Sodomy  twice 
upon  his  person ;  that  Henry  Skipwith  was  the 
special  favourite  of  my  lord  Audley,  and  that 
he  usually  lay  with  him  :  and  that  Skipwith 
said,  that  the  lord  Audley  made  him  lie  with 
his  own  lady ;  and  that  he  saw  Skipwith  in  bis 
sight  do  it,  iny  lord  being  present :  and  thut  he 
lay  with  Blandina  in  his  sight,  and  four  more 
of  the  servants,  and  afterwards  the  earl  himself 
lay  with  her  in  their  sights. 

Then  Skipwith  was  produced  and  sworn,  and 
his  Examination  read,  which  he  again  con- 
firmed upon  oath,  and  deposeth,  viz. 

That  the  earl  often  solicited  him  to  lie  with 
the  young  lady,  and  persuaded  her  to  love 
him;  and  to  draw  her  thereunto,  he  urged 
that  his  son  loved  her  not ;  and  ^lat  in  the 
end  he  usually  lay  with  tiic  young  lady,  and 
that  there  was  love  between  ihem  both  before 
and  after  ;  and  that  my  lord  S€ud,  he  would 
rather  have  a  b9y  of  his  begetting  than  any 
other;  and  that  &he  was  but  twelve  years  of 
age  when  he  first  lay  with  her,  and  that  he 
could  not  enter  her  body  without  art;  and 
that  the  lord  Audley  fetched  oil  to  open  her 
body,  but  she  cried  out,  and  he  could  not 
enter;  and  then  the  earl  appointed  oil  the 
second  time ;  and  then  Skipwith  entered  her 
body,  and  ho  knew  her  carnally;  and  that 
my  lord  made  him  lie  with  his  own  lady,  but 
he  knew  her  not,  but  told  his  lord  he  did.— - 
That  he  spent  500/.  per  ann.  of  the  lord's 
purse,  and,  for  the  most  part,  he  lay  wiih  the 
said  earl.  That  tlie  earl  gave  him  his  house 
at  Sahsbury,  and  a  manor  of  iiOOL — That 
Blandina  lay  in  the  earl's  house  half  a  year, 
and  was  a  common  whore. 

Fitz-Patrick's  second  Examination. 

That  the  lord  Audley  made  hire  lie  with  him 
at  Founthill  and  at  Salisbury,  and  once  in  the 
bed,  and  emitted  between  his  thighs,  but  did 
not  penetrate  his  body  ;  and  that  he  hetird  he 
did  so  with  others. — That  Skipwith  lay  with  the 
young  lady  often,  and  ordinarily;  and  that  the 
earl  knew  it,  and  encouruj^ed  him  in  it,  and 
wished  to  have  a  boy  by  lihn  and  the  young 
lady.— -That  Blandina  lived  half  a  year  in  my 
lord's  house,  and  was  a  common  whore. 

Edmuvd  Scot*s  Examination. 

Hedeposeth,That  Skipwith  freouently  knew 
the  young  lady,  and  that  the  earl  knew  it,  and 
encouraged  him  therein. 

Fry's  Examination. 

That  Uenry  Skipwith  and  the  young  lady  lay 
often  together,  and  the  earl  in  company  ;  and 
that  then  the  earl  protested,  that  he  would  tWu 
have  a  boy  of  his  begetting. 
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Then  was  read  the  youne  lady  Audlly's  Exa- 
mination. 

Thai  she  was  married  to  her  husband  by  a 
Roaiish  priest  in  the  inorniiis,  and  at  night  by 
a  prebend  at  Kilkenny ;  that  she  wait  tirst 
tempted  to  lie  with  Skipwitli  by  the  earl'!*  al- 
lurements ;  and  that  she  had  no  means  but 
wliat  she  bad  fi'om  Skipwith ;  but  she  would 
not  lie  with  Pawlet ;  he  solicited  her  also  to  lie 
with  one  Greeih. — That  tiie  £ari  hiinself  saw 
her  and  Skipwith  lie  together  divers  times; 
and  nine  servants  of  the  hoube  had  also  seen  it. 

When  the  Karl  solicited  her  first,  he  said, 
ihut  upon  his  knowledge  her  husband  loved  her 
not ;  and  threatened,  that  he  would  turn  her 
out  of  doors,  if  bhe  did  not  lie  with  Skipwith  ; 
and  that  if  she  did  not,  he  would  tell  her  hus- 
band slie  did. — That  she  being  very  young,  he 
used  oil  to  enter  her  body  first :  and  afterwards 
he  usually  lay  with  her,  and  it  was  with  the 
earl's  privity  and  consent. 

Brodway*s  Examination,  who  confesscth, 

That  he  lay  at  the  Earl's  bed's  feet,  and  one 
ni'^ht  the  earl  called  to  him  for  tobacco  ;  and 
at  he  brought  it  in  his  shirt,  he  caught  hold  of 
him,  and  bid  lum  come  to  bed,  which  he  re- 
fused ;  but  to  satisfy  my  brd,  at  last  he  con- 
sented, and  came  into  the  bed  ou  my  lord's 
side :  then  my  lord  turned  him  upon  his  wife, 
aiid  bid  him  lie  with  her,  which  he  did;  and 
the  earl  held  one  of  her  legs  and  both  her 
hands,  and  at  the  last  (notwithstanding  her 
resistance)  lay  with  her. — ^I'lwn  the  earl  used 
his  body  as  the  body  of  a  woman,  but  never 
pierced  it,  only  emitted  between  his  thighs. — 
lie  hath  seen  Skipwith  lie  with  the  young 
lady  in  bed  together ;  and  when  be  had  gut 
upon  her,  the  earl  stood  by  and  encournged 
him  to  get  her  with  child:  and  that  he  hath 
made  him  the  said  Brodwny  kiss  liis  own  lady, 
and  often  solicited  him  to  li%*e  with  her,  telling 
him,  that  be  himself  should  not  live  long,  and 
that  it  might  be  \\\%  making  ;  and  that  he  hath 
said  the  like  to  Skipwith. 

Tlie  Earl's  second  Examination. 

The  Earl  desired  to  be  pardoned  of  those 
things  whereof  he  must  accuse  himself,  and 
said,  '  That  condemnation  should  not  come  out 
^  of  his  own  mouth.' 

These  Testimonies  bring  read,  Mr.  Attorney 
pressed  things  very  earnestly,  and  in  excellent 
method  against  the  Earl,  and  said, 

My  lords  ;  yoa  have  seen  the  clearness  of 
the  Proofs,  and  I  know  your  wisdoms  to  be  such, 
as  you  well  know  in  so  dark  a  business  clearer 
proofs  cauoot  possibly  be  had  ;  for  let  a  man 
be  never  so  wicked,  or  never  so  impudent,  he 
will  not  call  Witnesses  lo  see  his  wickedness  : 
yet  you  see  here  this  point  iiiUy  proved. 

Then  he  shewed  how  both  the  laws  of  God 
and  man  were  against  Sodomy,  and  cited  Levit. 
18,  towards  the  end,  *  That  by  these  Abomi- 
'  nations  the  land  is  defiled ;  and  tbtrefbrt  the 
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<  Lord  doth  visit  (his  land  for  the  iniquity 
'  tliereof.'  And  then  concludes ;  That  God 
may  remove  and  takeaway  fnun  us  his  plagues^ 
let  this  wicked  man  (saith  he)  be  taken  away 
from  amongst  us. 

Then  the  Earl  (afier  the  Lord  Steward  had 
told  him  he  should  be  heard  in  his  own  De- 
fence, with  as  much  patience  as  was  admitted 
in  his  Charge)  entered  into  his  own  Defence. 
But  the  Lord  Steward  advised  him  to  speak  per- 
tinently ;  whereupon  he  alledged,  that  he  was  a 
weak  man,  and  of  ill  memory,  and  therefore 
desired  that  he  might  not  be  interrupted. 

1.  Then  he  began  his  defence  with  excep- 
tions against  his  wife,  urging,  that  she  was 
naught  and  dishonest  with  tirodway,  by  her  own 
confession. 

Whereupon  my  Lord  Steward  answered. 
That  this  made  against  his  lordship  ;  therefore 
he  ought  not  to  n Hedge  for  his  Defence  that 
fact,  as  an  imputation  to  his  wife,  which  he 
forced  her  unto  by  compuUion  and  violence. 

*Z.  '1  hen  he  ob)ected  against  the  Incompe- 
tency of  the  Witnesses,  as  the  one  his  wife,  the 
other  his  servants;  and  they  drawn  to  this  by 
his  sen's  practice,  uho  souglit  his  lite:  and  de- 
sired to  know,  if  there  were  not  a  statute  against 
the  Incompetency  of  Witnesses? 

The  Judges  rosolved  him,  that  there  was 
none  touching  Witnesses;  but  in  cases  of  High- 
Treason,  theie  was  a  statute  concerning  Ac- 
cusers. 

3.  Then  he  desired  to  be  resolved,  whether, 
because  Brodway  doth  not  depose  any  Pene- 
traticm,  but  only  that  he  emitted  upon  her 
heliy  while  the  enrl  held  her,  that  should  be 
judged  Felony  as  ^ot  a  Kape  ? 

1  he  Judges  resolved  it  to  be  a  Rape,  and  so 
consequently  to  be  Felony. 

4.  Then  he  desired  to  be  resolved,  whether 
his  wife  is  to  be  allowed  a  competent  Witness 
against  him,  or  not? 

The  Judges  resolve,  That  in  civil  cases  the 
Wife  may  not ;  but  in  a  criminal  cause  of  ihi« 
nature,  where  the  wife  is  the  party  crieved,      i 
and  on  whom  the  crime  is  committed,  she  is  to     j 
be  admitted  a  witness  apinst  her  husband.  ' 

Then  the  Lord  High-Steward  desired  |b« 
lords  the  Judges  to  resolve  the  questions  which 
Mr.  Attorney  in  his  Charge  submitted  and  re- 
ferred to  their  judgments. 

1.  Whether  it  were  to  be  accounted  Buggery 
within  the  statute,  without  penetration  ?  llie 
Judges  resolve,  that  it  was  ;  and  that  the  use 
of  the  body,  so  far  as  to  emit  thereupon,  makes 
it  so. 

2.  Whether,  it  being  proved  that  the  party 
ravished  were  of  evil  fame,  and  of  an  uncnaste 
life,  it  will  amount  to  a  Rape  ?  The  Judges 
resolve  it  to  be  a  Rape,  though  committed  ow 
the  body  of  a  common  strumpet ;  for  it  is  the 
enforcing  against  the  will  which  makes  the 
Rape ;  and  a  common  whore  may  be  ravished 
against  her  will,  and  it  is  Felony  to  da  it. 

3.  Whether  it  is  adjudged  a  Rape,  when  tb« 
woman  complatneth  not  presently  ?  And,  whe* 
ther  there  be  a  necetsity  of  accuaation  within  a 
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coavenient.  time,  iis  within  S4  hours?  The 
Judges  resolve^  That  inasmuch  as  she  was 
forced  againbt  her  will,  and  then  shewed  her 
dislike,  she  was  not  limited  to  nny  time  for  her 
complaint ;  and  that  in  an  Indictment,  there 
is  no  limitation  of  time,  but  in  an  Appeal 
there  is. 

4.  Whether  men  of  no  worth  shall  be  al- 
lowed sufficient  Proofs  against  a  baron,  or  not? 
The  Judges  resolve,  that  any  man  is  a  sufticient 
witness  in  case  of  Felony. 

Tlien  the  Lord  Steward  spake,  and  said; 
My  lord,  you  have  been  graciously  dealt  wiiii 
in  this  proceeding,  for  it  is  not  an  usual  tiling 
in  so  capital  and  heinous  causes  as  this,  to 
bring  the  party  and  witnesses  face  to  face  be- 
fore trial :  but,  my  lord,  you  have  long  before 
this  time  heard  their  Examinations,  and  ques- 
tioned and  opposed  them  face  to  face ;  and  are 
thereby  the  better  enabled  to  make  your  De- 
fence; and  his  majesty  is  still  graciously  pleased 
to  continue  his  goodness  towards  you,  and  hath 
commanded  that  you  should  be  heard  at  full: 
if  therefore  you  have  any  thing  else  to  say  for 
yourself,  speak  it. 

Whereupon  the  Earl  answered,  (having  first 
made  a  solemn  Protestation  of  his  Innocency, 
but  nevertheless  implored  the  mercy  of  God 
and  the  king)  That  he  had  nothing  more  to 
say,  but  left  himself  to  God  and  his  peers,  and 
presented  to  their  consideration  three  Woes  : 

1,  Woe  to  that  man,  whose  Wife  should  be 
a  Witness  against  him  ! 

2.  Woe  to  that  man,  whose  Son  should  per- 
secute him,  and  conspire  his  death  ! 

5.  Woe  to  that  man,  whose  Servants  should 
be  allowed  Witnesses  to  take  away  his  life  ! 

And  he  willed  the  lord<i  to  take  this  into  their 
consideration ;  for  it  might  be  some  of  their 
cases,  or  the  case  of  any  gentleman  of  wortli, 
that  keeps  a  footman  or  other,  whose  wife  is 
weary  of  her  husband,  or  his  son  arrived  to  full 
age,  that  would  draw  his  servants  to  conspire 
his  father's  death. 

He  said  further,  his  wife  had  been  naught  in 
his  absence,  and  had  had  a  child,  which  he 
concealed  to  save  her  honour. 

That  his  son  was  now  become  21 'years  old, 
•and  he  himself  old  and  decayed ;  and  the  one 
would  have  his  lands,  and  the  other  a  young 
husband:  and  therefore,  by  the  testimony  of 
them  and  their  servants  added  to  their  own, 
they  had  plotted  and  tonspired  his  destruction 
and  death. 

And  then  (being  thereunto  required  by  die 
Lord  Steward)  ha  withdrew  himself  from  the 
bar. 

Then  the  Lord  Steward  (after  solemn  procla- 
mation of  silence)  addressed  himself  to  the 
lords,  and  said  :  My  lords  the  peers,  your  lord* 
•tups  have  beard  the  Proofs,  the  Prisoner's 
Defeoct,  all  his  Doubts  and  Questions  re- 
solved by  the  lords  the  Judges ;  and  therefore 
your  lordships,  if  you  please,  may  withdraw 
yourselves,  if  you  ara  Satisfied;  because  tiie 
Prisoner  is  &Qt  to  bt  colled  to  the^  bar  agaioi 


until  your  lordships  are  agreed  upon  ttie  Ver- 
dict. 

Then  the  peers  withdrew  themselves;  and 
after  two  hours  debate,  and  several  advices  and 
conferences  with  the  Lord  Chief  Justice,  whom 
they  sent  for,  and  consulted  with  four  several 
times;  having  in  thi^t  time  nlso  sent  the  earl  of 
Warwick,  and  viscount  of  Dorchester,  toj;ether 
with  the  Lord  Chief  Justice,  to  consult  with 
the  Lord  Steward,  at  the  last  they  returned  to 
their  places :  and  then  the  l^ord  Steward  asked 
them  one  by  one,  beginning  at  the  lowest,  and 
so  ascending; 

1.  Whether  the  said  earl  of  Castlehaven  was 
Guilty  of  the  Rape  whereof  he  sitood  indicted, 
or  not?  And  they  all  gave  him  Guilty. 

2.  Whether  the  said  earl  of  Custlehaven  was 
Guilty  of  the  Sodomy  witli  which  he  was  charged, 
or  not?  And  fifteen  of  the  lords  condemned 
him,  and  the  other  twelve  freed  him. 

The  Sentence. 

When  the  Verdict  was  tlius  given,  the  lieu- 
tenant of  the  Tower  was  again  ci>mmanded  to 
bring  the  prisoner,  to  the  bar,  to  hear  his  Sen- 
tence ;  and  after  he  was  brought  in,  the  Lord 
Steward  said  unto  him  : 

Forasmuch  as  thou  Mervin  lord  Audley,  earl 
of  Castlehaven,  hast  been  indicted  for  divers 
Felonies,  by  three  several  Indictments ;  one 
for  a  Rape,  the  other  two  for  Sodomy ;  and 
hast  pleaded  Not  Guilty  to  them  all,  and  for 
thy  Trial  thou  hast  put  thyself  upon  God  and 
thy  peers ;  which  trial  thou  hast  had,  and  Uiey 
found  thee  Guilty  of  them  all :  What  canst  thoii 
say  for  thyself,  why  the  Sentence  of  Death 
should  not  be  pronounced  against  thee  ? 

Whereupon  he  answered,  Ue  could  say  no 
more,  but  referred  himself  to  God  and  the 
king's  mercy. 

Then  the  Lord  Steward  said.  My  heart 
grieveth  for  that  which  my  tongue  must  utter  ; 
but  justice  is  the  way  to  cut  off  wickedness,  and 
therefore  hear  thv  Sentence. 

Thou  must  go  from  hence  to  the  prison  from 
whence  tliou  camcst,  and  from  thence  to  the 
place  of  execution,  there  to  be  hanged  by  the 
neck  till  thou  be  dead,  and  the  Lord  have  mercy 
on  thy  souL 

The  Lord  Steward's  Exhortation. 

Oh  think  upon  your  oflfences  I  which  arc  sc 
heinous  and  so  horrible,  that  a  Christian  man 
ought  scarce  to  name  them,  and  such  as  the 
depraved  nature  of  man  (which  of  itself  carries 
a  man  to  aU  sin)  abhorreth  !  And  you  have  1^ 
only  offended  against  nature,  but  the  rage  of  a 
man's  jealousy  f  And,  although  you  die  not  |br 
that,  that  you  have  abused  your  own  daughter ! ' 
And  having  both  honour  and  fortune  to  leave 
behind  you,  you  would  have  had  the  impious 
and  spurious  offspring  of  a  harlot  to  inherit  \ 
Both  those  are  horrid  crimes.  But  my  lord,  it 
grieves  me  to  see  you  stand  out  against  the 
truth  so  apparent ;  and  therefore  I  will  con- 
clude with  tliis  admonition.  That  God  nii^ht 
have  taken  you  away  when  you  were  biidSed 
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in  your  sins,  and  therefore  hope  lie  hath  re- 
served you  as  a  subject  of  his  mercy  i-  and  as 
he  sends  you  to  see  Uiis  day  of  shanit',  tliat  you 
may  return  uuto  him,  so  thereby  in  a  manner 
he  lovingly  draws  you  to  him:  therefore  spend 
the  remainder  of  your  time  in  tears  and  repent- 
ance; and  this  day's  nork,  I  hope,  will  be  a 
correction  from  many  crimes  and  corruptions. 

Wherei^pon,  at  last,  the  Earl  descended  tOt a 
low  Petition  to  the  lords,  and  very  humbly  be- 
sought diem  to  intercede  with  his  majesty,  that 
he  mii^it  not  suddenly  cut  him  off,  but  give  him 
time  of  repentance.  And  then  he  desired  their 
lordships  pardons,  in  that  he  bad  been  so  great 
a  stain  to  honour  and  nobility. 

Then  a  Proclamation  being  made  by  a  Ser- 
jeant, declaring,  That  the  lord  Uigh-^teword's 
pleasure  was,  Uiat  all  such  as  had  attended  this 
day's  service  might  depart;  the  lieutenant  of 
the  Tower  carried  the  earl  away,  ami  the  court 
broke  up. 

The  Execution. 

In  pursuance  of  the  Sentence,  a  warrant  was 
issuecl  for  his  Execution  upon  Saturday  the  14th 
of  May  following;  notice  whereof  %%as  given 
him,  and  his  coffin  carried  into  the  Tower  about 
a  week  before,  that  he  might  tlie  better  pre- 
pare liintself  for  death :  The  dean  of  Paul's, 
doctor  Winerfe,  failed  not  daily  to  visit  him, 
aind  to  see  how  he  stood,  and  to  settle  him  in 
his  Eeligion. 

Being  brouglit  to  the  scafifold,  attended  by 
the  dean  of  Paul's  and  Dr.  Wickham,  together 
with  his  servants,  he  saluted  the  imbte  person- 
ages, and  whule  assembly,  shewing  to  them  all 
a  very  noble,  manly  and  chearful  countenance, 
such  as  seemed  no  woy<»  daunted  with  the  fear 
•f  death.  After  a  short  while  shewing  himself 
to  the  people,  he  addressed  himself  to  prayer, 
the  deans  accompanying;  him  in  that  exercise, 
but  somewhat  apart ;  which  being  not  long,  he 
stood  upon  his  legs,  and  leaned  Opon  the  two 
deans,  conferring  witH  them.  Then  he  turned 
to  the  Lords,  aud  spake  to  this  effect: 

'<  I  acknowledge  with  thankfulness  the  great 
goodness  uf  Almighty  God,  that  it  hath  pleased 
las  divine  msyesty  to  bestow  on  me  many  en- 
dowments, as  honour,  riches,,  aud  the  like, 
which  I  have  mis-spent;  having  been  a  vicious 
liver,  and  justly  deserved  death,  for  as  much, 
and  in  that  the  least  sin  at  God's  liands  justly 
deserveth  death,  and  no  less;  but  for  the  two 
heinous  crimes  with  which  I  am  branded,  cuu- 
demned,  and  here  to  suflFer  for,  I  do. here  deny 
them  upon  my  death,  freely  forgiving  those  that 
have  accused  me,  and  have  been  the  occasion 
of  my  death,  even  as  freely  as  I  myself  do  de- 
sire forgiveness  at  Gpd's  hands,  which  I  hope 
to  obtain  through  his  infinite  i;oodoess  and 
mercy ;  and  souiewhat  the  rather,  by  your 
Christian  prayers,  which  I  expect,  and  humbly 
beg  of  your  lordships  and  this  whole  assembly. 
^ow  for  as  aiuch  as  there  hath  been  speech 
and  rumour  of  my  unsettlcdne^s  in  my  Religion, 
I  have,  for  explanation  thereof,  not  only  made 
Cdhfession  ol  my  Faith  to  these  .two  worthy 
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doctors,  but  for  better  satisfaction  to  the  world 
in  that  point,  express  the  same  in  writing  under 
my  hand  signed  ;  whicli  as  it  is  here  set  down, 
I  desire  may  be  publicly  read."  , 

I'he  Confession  of  hi!<  Faith  then  was  rend 
by  a  young  gentleman,  with  a  loud  voice,  where- 
in he  profe<vses  he  dies  ii)  the  faith  of  the  church 
of  l^ngland. 

After  which  he  proceeded  :'*'  I  aclinawledge  f 
the  great  justice  and  mercy  of  the  king's  ma- 
jesty; his  justice  in  bringing  me  to  the  bar ; 
and   his  mercy  in   otfordmg  me  such  a  noble 
and  gracious  Trial  there :  ap.d  I  give  his  ma-, 
jesty  humble  and  hearty  flianks  im  assigning 
my  death  to  be  in  this  manner,  contrary  to  the 
Sentence  pronounced  against  me  at  my  arraign- 
ment.    But  there  is  a  greater  favour  than  thi^;, 
i'oT  which  I  am  to  render  tliank^unto  his  sa- 
cred majesty,  and  that  is,  the  long  time  1  have 
had  to  repent  in ;  whereof  (praised  be  Almighty 
Gud)  I  can  speak  with  comfort,  I  have  made 
good  use,  and  am  now  fully  prepared  for  death, 
and  much  the  better,  by  tfie  good  help  and  in- 
struction of  tliese  two  worthy  men,  tf)  whom  I 
acknowledge  myself  hounden,  and  do  here,  be- 
fore you  all,  give  them  heaity  thanks  for  their 
great  pains  taken  in  coming  to  me,  praying  for 
me,  and  preaching  and  reading  to  me. — And  I 
desii*e  your  lordships  to  present  my  humble 
acknowledgment  to  his  majesty,  for  his  good- 
ness in  sending  them  to  me,  and  n\y  thanks  for 
the  same. — I  do  also  from  my  heart  desire  and 
beseech  Almighty  God  to  bless  the  king's  ma- 
jesty^ the  queen,  and   the  young  prince,   toge- 
ther with  all  such  other  isbue  as  he  shall  here- 
after in  mercy  bestow  on  them,  and  the  whole 
state;  and  my  trust  and  desire  is,  there  may 
be  ever  one  of  their  line  to  sway  the  scepter  of 
these  kingdoms  to  the  world's  end. — And  1  be- 
seech, and  do  heartily  pray  for  tlie  welfare  and      ^ 
happy  pro^erity  of  the  king  and  queen  of  Bo« 
hernia,  with  all  their  princely  issue.     I  do  again 
desire  your  lordsliips  to  make  tender  of  my 
humble  acknowledgement  of  his  mercy  and 
goodness. — And  now  lastly,  That  you  will  not 
bend  your  eyes,  so  much  upon   me,  as  your 
hands  and  hearts  to  heaven  in  prayers  for  me; 
and  so  I  take  my  last  farewell  of  your  lordshipl 
and  the  world.* 

Then  he  went  again  to  his  private  prayers  ; 
which  being  done,  he  prepared  himself  for 
death,  striving  to  shew  the  like  courage  and 
magnanimity  which  he  had  formerly  doi»r,  unto 
the  last:  but  sight  of  the  headsmsm  (whom  yet ' 
he  freely  forgave,  and  took  him  by  the  hand, 
bidding  him  do  his  otfice  manfully)  together 
with  the  apprehension  of  his  near  approaching 
end,  made  him  somewhat  to  change  colour, 
and  shew  some  signs  of  trembling  passion ;  for 
his  hands  shook  a  little  in  undoing  his  band- 
strings  ;  which  his  man  perceiving,  stept  to  him 
and  hclpi  him,  as  also  off  with  ^is  doublet. 
Then  taking  leave  again  of  the  lords,  the  doc- 
tors, and  his  man,  saying  a  very  short  prayer 
by  himself,  he  pulled  down  his  bandkercliief 
over  his  face,  and  laid  his  head  upon  the  block; 
which  was  taken  off  at  one  blow. 
2x 
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138.  The  Trial  of  Lawrknce  Fitz-Pa  trick  and  Giles  BroadWat, 
two  Servants  of  the  before-mentioned  Lord  Axjdley,  Earl  of 
Castlehaven,  at  the  KingV  Bench,  for  a  Rape  and  Sodomy  : 
7  Charles  I.  a.d.  1631.     [2  Rushw.  Coll.  102.] 


OM  Monday  the  2nh  of  June  1631,  the  mar- 
«hal  of  the  King's-Bench  brought  Fit/.-Patrick 
and  Brodway  to  the  b:ir,  where  was  a  jury  of 
sutficient  and  able  Wiltshire  men,  impauneiled 
to  go  upon  and  try  t^em^ 

The  countess  of  Castlehaven  horstlf  was  in 
court,  to  give  Evidence  againsst  Brodway  ;  and 
she  came  in  upon  th^  instant,  when  the  Lord 
Chief  Justice  %^ir  Nicholas  Hyde)  demanded  of 
lier,  Whether  the  Evidence  she  had  formerly 
given  at  her  lord's  Arraignment  \vas  true,  and 
the  full  matter  of  Charge  she  had  then  to  de- 
liver agntnst  the  IVisoner?  Whereupon  she 
answered,  It  was. — My  lord  said :  Madam,  you 
have  sworn  that  Brodwtiy,  prisoner  at  the  bar, 
hath  lain  with  you  by-force,  which  may  be,  and^ 
yet  no  act  committea :  Did  he  enter  your  body  ? 
She  said,  That  in  her  former  oath  taken,  when 
she  testified  he  lay  with  her  by  force,,  her  mean- 
ing was,  that  he  had  known  her.  carnally,  and 
that  he  <lid  enter  hrr  bod)*.  ^ 

Then  was  she  wished  to  look  on  the  Pri- 
tmer :  unto  which  motion  and  commandment 
she  made  'a  short  reply :  Tliat  althous^h  she 
could  not  look  on  hiju,  but  with  a  kind  of  in- 
dignation, and  with  shame,  in  regard  of  that 
which  had  been  oHTered  unto  her,  and  she  suf- 
fered by  him,  yet  she  had  so  much  charity  in 
her,  and  such  respect  to  God  and  his  truth,  that 
she  bad  delivered  nothing  fur  malice:  and  there- 
fore hoped  that  her  oatn  and  evidence  there- 
upon should  be  credited :  and  so  desired  to  be 
believed  and  dismissed.  Which  being  granted, 
she  departed  with  as  much  privacy  as  might  be 
iuto  her  coach. 

rFitz-Pa trick  being  asked  concerning  his  guil-  , 
tin^ss  or  innocency,  demanded,  who  were  his 
accusers  ?   The  Lord  Chief  Justice  answered, 

*  Emission  is  necessary  to  constitute  a  rape. 
So  ruled  by  eight  judges,  thougli  indeed  it  dues 
not  seem  perfectly  clear  what  was  lord  Mans- 
field's opinion,  cont  lord  Longhhorough  C.  J.  of 
C.  B.  BuUer  J.  of  B.  R,  and  Heath  J.  of  C.  B. 
(Perryn  B.  absent)  in  the  case  of  Hill  tried  at 
Lincoln  assizes  in  1781.  See  East's  Crown  Law 
tit.  Rape,  where  an  account  is  given  of  previous 
opinions  on  this  point.  In  practice,  direct 
-  proof  of  Amission  is  not  required.  It  may  be 
.inferred  from  circumstances.  Note,  It  seems 
that  Mr.  East  was  not  aware  that  the  earl  of 
Castlehaven  and   lord  Audley  was  the  same 

ferson.  The  earldom  of  Castleliaven  was  an 
rish  peerage,  which  in  1T77  became  extinct  on 
the  death  of  the  last  Earl,  for  want  of  male 
dcscenda'nts,  claiming  through  males  only  from 
the  first  earl.  The  English  honour  of  Audley, 
beina  a  baron  v  in  fte,  is  inheritable  by  females, 
•nd  still  subsisUt 


You  have  accused  yourself  sufficiently.  Fitz- 
Patrick  replied,  That  he  thought  neither  the  laws 
of  the  kingdom  required,  nor  was  be  bound  to 
be  the  destruction  of  hiunself:  what  Evidence 
he  had  formerly  given,  was  for  the  king  against 
the  eari,  and  no  further. 

The  Lord  Chief  Justice  replied,  It  was  tme^ 
the  law  did  not  oblige  any  man  to  be  his  own 
accuser;  yet  where  his  testimony  served  to 
take  away  any  one's  life,  and  made  biioself 
guilty  of  the  same  crime,  therein  it  should  serve 
to  cut  him  off  alito.  / 

Then  the  Jury3emanded  of  the  Court  satis- 
faction concerning  the  words  of  the  Statute, 
which  run,  *  To  charge  him  alone  to  be,  and  ac- 

*  counted  a  felon  in  law,  that  committed  a  Btig- 

*  gery  with  man  oi*  beast.*  (Of  which  fact  the 
late  earl  was  found  guilty,  and  had 'suffered.) 

The  Lord  Chief  Justice  replied,  That  foras- 
much as  every  accessary  to  a  felon  is  a  felon  in 
law ;  so  he  being  a  voluntary  prostitute,  when 
he  was  not  only  of  understanding  and  years  to 
know  the  heinousness  of  the  sin,  but' also  of 
strength  to  have  withstood  his  lord,  he  therefore 
was  so  far  forth  guilty. 

Whereupon  the  Jury  found  the  bill,  and  tlie 
Sentence  of  Death  was  passed  on  them  both ; 
and  they  were  delivered  and  committed  to  the 
sheriff  of  Middlesex,  who,  after  he  had  suffered 
them  to  have  some  repast  at  Mr.  Hill's  in  the 
Palace  Yard,  and  conference  with  their  friends, 
carried  them  to  Newgate,  wherd  they  behaved 
themseltes  civilly  and  religiously. 

As  soon  as  they  vkre  fotind  guilty,  the  Judges 
of  the  Court  wrote  this  Letter  to  the  Lord 
Keeper  to  prepare  him  for  the  king. ' 

'*  Right  Honourable ;  May  it  please  your 
lordship  to  be  informed.  That  this  d&y  uiles 
Brodway  and  Lawrence  Fitz- Patrick  were  tried 
before  us  in  the  King's-Beuch,  for  the  several 
offences  of  Rape  and  Bujrgery,  of  which  they 
were  indicted,  and  they  have  received  Judg* 
ment  of  Death :  but  jwe  forbear  awarding  Exe- 
cution, upon  a  message  sent  from  your  lordship 
by  sir  Thomas  Fenshaw,  of  his  majesty's  plea- 
sure for  (he  stay  of  Execution,  imtil  further  di- 
rection from  his  majesty :  but  conceiving  there 
is  great  cause  to  put  the  malefactors  to  eiecu- 
tion,  we  thought  it  our  duty  to  acquaint  your 
lordship  with  the  passages  of  tlie  Trial,  that  bis 
majesty  by  your  lutdship's  means  being  made 
acquainted  therewith,  may  signify  his  further 
pleasure.— TBrod way,  who  was  arraigned  for  the 
Rape,  very  Hhpudently  denied  his  own  Confes- 
sion, taken  before  the  lords  the  peers  in  the 
Trial  of  my  lord  Audley:  he  pretended  he  was 
amazed,  and  knew  not  what  he  subscribed ;  and 
professed  himself  guiltless,  with  great  execra- 
tions.   He  would  not  be  satisfied,  unless  the 
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whole  honrd)    thnt   whatsoever   he  deliverl 


Jady  was  produced  face  to  face,  which  she  was; 
who  by  her  oaCh|  viva  voce^  satisfied  the  audi- 
torsy  both  concerniugjhe  truth  of  the  fact  and 
his  own  in^pttdence^Fitz-Patrick,  who  was 
arraigned  for  the  tiuagery,  confessed  his  'Ena.- 
mination  to  be  true;  but  like  one  \ery  igno- 
rant, or  rather  senseless,  would  hnve  tlieiu  true 
against  the  lord  Autlley,  and  not  against  him- 
self, which  was  impossible :  he  pretended  he 
vras  promised  security  from  danger,  if  he  would 
testify  against  the  lord  Audley  ;  and  bo  sought 
to  raise  a  suspicion,  as  if  he  bad  been  wrought 
upon,  to  be  a  witntss  to  bring  the  lord  Audley 
to  bis  end.  Thvy  were  boUi  found  guilty,  to 
the  full  satisfaction  of  all  thnt  were  present ; 
and  we  for  our  parts  thought  it  to  stand  with 
the  honour  of  common  justice^  that  seeing  their 
testimony  had  been  taken  to  biing  a  peer  of 
the  realm  to  his  death,  for  an  odeace  as  much 
theirs  as  his,  that  they  should  as  well  suffer  for 
it  as  be  did,  lest  any  jealousy  should  arise  about 
the  truth  of  the  fact,  and  the  justness  of  the  pro^ 
ceediogs.  But  upon  receipt  of  your  lordship's 
Message,  we  have  stopped  the  Execution  till 
his  majesty's  fa^tlier. pleasure  be  known;  to 
whicli  wc  shall  humbly  submit  ourselves,  and 
rest  at  your  lordship's  command,  N.  Hyde,  W. 
Jones,  J.  WhiUock,  G.  Croke/* 

The  king  by  this  means  being  truly  informed 
how  things  stood,  signified  his  oleasure,  that 
they  should  be  executed,  but  to  nave  a  week's 
time  for  repentance. 

On  Wednesday,  the  6ih  of  July  1631,  they 
were  brought  to  Tyburn;  where,  when  the  exe- 
cutioner had  tied  the  baiter  about  Fitz-Patrick's 
neck,  he  said  : 

'<  Forasmuch  as  I  am  here,  and,  as  it  were, 
upon  the  instant  to  suffer  death,  I  desire  all 
loving  subjects  and  members  of  the  church  of 
Rome  to  pray  for  me."  Then  he  proceeded  to 
pray  to  our  Saviour,  his  Mother,  and  the  Saints; 
in  which  he  was  interrupted  by  some  gentle- 
iD«n,  wIjo  told  him,  that  the  beginning  of  his 
prayer  was  good,  for  tli^t  he  offered  it  to  Christ 
Jesus,  in  whom  only  salvation  is  to  be  fouud ; 
fts  for  the  Virgin  Mary,  and  the  Saints,  they 
could  do  him  no  good.  But  notwithstanding 
be  persisted,  saying,  **  O  yes,  the  blessed 
Viigin  never  forsook  or  failed  any  that  trusts 
ed  in,  or  called  upon  her;  and  therefore 
he  would  depend  upon  her  and  the  rest  of 
I  he  Saints;  and  so  proceeded  to  an  exhort- 
ation to  Mr.  Brodway,  to  cleave  to  the  same 
opinion,  and  die  in  the  Komish  faith ;  for  which 
'to  have  him  do,  he  said,  if  he  had  it,  he  would 
give  the  whole  world."  Unto  which  .motion 
JBrodmay  gave  no  answer,  or  seemed  not  to  re- 
gard it.  ''  Then  he  proceeded  to  shew  how  he 
had  been  examined  by  my  Lord  Chief  Justice 
touching  tl^  corruptness  of  my  lord  of  Castle- 
haven's  life,  wherein  be  said  he  confessed  no- 
thing to  prejudice  the  said  earl. 

**  That  being  within  three  days  after  sent  for 
before  the  lords  of  the  council,  my  lord  Dorset 
bad  entrapped  and  ensnared  him  to  his  destruc^ 
tion ;  for  saying  upon  bis  honour,  and  speaking 
it  ia  the  plunl  number  (as  the  mouth  of  tlie 
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should  no  ways  prejudice  himself,  he  thereby 

fot  him  to  declare  ii>e  earl  guilty  of  the  sin  of 
lupgery;  wherein  lumself  being  a  party,  was 
the  only  cause  he  came  now  to  suffer  death  s 
for  which  his  lordship's  hkill  and  policy  in  sifting 
him,  together  with  a  dispensation  of  his  pro- 
mise and  oath,  he  freely  forgave  him;  saying 
fanher,  the  said  lord  had  done  him  no  vi  rung, 
because  he  therein  was  but  an  instrument  to 
send  him  out  of  this  world  into  a  better.  I'hen 
he  demanded  of  the  company,  if  the  eail  denied 
the  sin  at  hjs  death  ;  and  wished  my  lord  had 
not  (if  lie  did)  for  it  was  too  true;  liis  lordsliip 
had  both  bugi;ered  him,  and  he  his  lordship. 
That  it  wa«j  true  (for  some  private  discontent- 
ment) he  bore  n  little  malice  to  the  earl  and 
Skipwith,  for  which  he  asked  God  forgiveness. 
That  for  Brodway,  if  he  had  done  any  thing  to 
the  countebs,  he  did  it  not  out  of  his  own  ill 
corrupt  nature,  but  was  provoked  and  persuad- 
ed to  it  by  the  earh 

"  He  cleared  the  young  lord,  as  never  being 
any  occasion  or  means  of  his  father's  death,  in 
hiring,  or  persuading  him  to  give  evidence,  as 
he  had  done.  lie  confessed  he  had  lived  an  ill 
life,  in  that  he  had  delighted  in  drinking,  whor- 
ing, and  nil  manner  of  uucleanness;  but  now, 
as  he  ivas  heartily  sorry,  so  he  doubted  not  of 
mercy  of  Almighty  God,  to  pardon  and  forgive 
him  all  his  ^ins,  through  and  for  the  merits  and 
raediation-sakeof  Christ  Jesus,  the  blessed  Vir- 
gin, and  the  Saints  in  Heaven. 

"  That  he  had  fallen  or  lun  into  these  sins, 
(and  especially  that  which  he  caiiie  to  die  for) 
by  reason  he  had  neglected,  and  not  so  duly, 
as  he  should  have  done,  repaired  to  his  ghostly 
father,  to  make  confession,  and  take  instruc- 
tions from  him.  That  after  he  did  make  con- 
fession and  his  sins  known  to  the  priest,  he  was 
not  only  sorry  for  them,  but  also  resolved  never 
to  come  into  my  lord's  house  again ;  but  it  was 
through  frailty,  and  because  he  was  not  fur- 
nislied  of  another  place." 

So  turning  again  to  Brodway,  and  persuad- 
ing him  to  embrace  the  Komish  faith,  wherein, 
as  he  perceived,  his  labour  was  in  vain,  so  the 
sheriff  and  other  persons  of  quality  billed  him 
to  forbear,  and  shut  up  his  discourse,  unless  he 
had  any  thiiig  more. to  say  to  the  purpose. 
Wbereupon  praying  for  the  king,  queen  and 
statt^,  he  betook  himself  to  private  prayer,  and 
therein  for  the  most  pait  continued  to  his  death. 

Brodway  came,  (and  as  it  wan  tliought  by , 
the  company,  a  true  penitent)  and  after  fetch- 
ing a  deep  sigh  at  the  sight  of  the  tree,  lie  lifted 
up  his  eyes  and  hands  towards  Heaven,  making 
and  saying  to  himself  two  short  prayers;  so  at- 
tending Fitz-Patrick's  di«-course,  he  sat  in  pri- 
vate meditation,  often  making  it  manifest  he 
was  in  prayer  most  of  the  time,  and  aho  re- 
joicing at  the  assembly's  well  wishing  of  him,  . 
fur  which  he  returned  smiles  and  thanks.  His 
time  being  come  to  stand  up  and  have  the  hal-* 
ter  put  about  his  neck,  and  so  declare  him»elff 
he  willingly  suffered  the  one,  and  proceeded  to 
the  other.    First  asking  Fitz-Patrick  if  he  had 
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done,  he  pulled  a  sheet  of  paper  put  of  his 
piicket ;  which  being  writ  broadways,  he  could 
not  spread  it  to,  read,  therefore  desired  to  have 
his  hands  untied ;  wMch  was  done,  and  he 
read  it  distinctly,  to  the  assembly ;  the  effect 
whereof  was,  to  declare  himself  {(liilty,  in  ihe 
sight  of  Atinit;hty  Ood,  of  death  ai^d  damna- 
tion ;  for  that  he  had  broke  all  the  command- 
ments, in  thou«;ht,  word,  and  deed,  and  sinned 
in  pride  of  lifej-lust  of  the  eye,  conceit  of  his 
own  beauty,  nmtchiess  strength,  and  other 
natural  ^ifts,  in  desire  of  revenge,  not  pitying 
the  poor,  unlawful  riches,  not  repairing  to  ser- 
mons, not  ob^ervinc;  the  Sabbath,  &c.  For  all 
which,  and  other  his  sins  whatsoever,  he  both 
desired  of,  and  trusted  in  Gud  for  pardon,  and 
that  through  and  for  the  only  merits  of  our 
baviour  Christ  Jesus,  his  bitter  death  and  pas- 
sion, lie  expressed  a  strong  assurance,  which 
his  very  soul  had,  of  fort;iver)es!«,  in  that,  through 
the  as:«istance  of  the  Holy  Ghost,  he  had  laid 
such  hold  on  Christ  as  he  had  done.  This  paper- 
writing  contained  the  confession  and  prayer; 
also  (as  I  remember)  something  of  his  slender 
guiltiness  and  desert  of  death,  but  nut  so  much. 
Then  delivering  his  to  th&  sheriff,  he  opened 
a  little  book,  intitled,  '  Learn  to  die,*  and  de^ 
sired  the  company  to  join  with  him;  so  reading 
over  three  short  prayers,  the  last  whereof  was 
coilipo&ed  only  of  C(>nfes*>ion,  and  for  pardon, 
which  prayer  he  pronounced  with  great  com- 
fort, at  every  Amen  clapping  himself  on  the 
breast ;  he  closed  it  up,  and  gave  it  to  his 
ghostly  father,  a  minister  and  kinsman  of  his, 
who  came  alon^  with  him  on  horseback  close 
by  the  cart.  Then  he  pulled  out  a  little  paper, 
which  contained  a  prayer  of  his  own  making; 
and  when  he  had  r^ad  it,  and  every  one  joined 
with  him  in  the  Amen,  he  commended  it  also  to 
the  sheriff;  and,  then  throwing  away  his  posy 
of  flowers,  he  roused  himself  and  said  to  this 
effect:  , 

"  Gentlemen,  though  true  it  is,  what  I  for- 
merly have  delivered  touching  my  guiltiness  and 
desert  c)f  death,  my  meaning  was,  and  is,  only 
in  respect  of  my  sins  towards  God,  and  no  fur- 
ther for  breach  of  the  laws  of  the  kingdom,  than 
only  lying  once  with  the   lady  Castleha^en, 


through  persuasion  of  the  earl,  who  was  th^^n  in  'he  hated  her  of  all  women  living. '  Howbeit, 


bed  with  her :  and  using  scmie  small  force  for 
the  purpose,  I  did  emit,  but  not  penetrate  her 
body.  I  came  not  to  my  lord  with  a  des^irc  or' 
intent  any  ways  to  serve  him,  but  was  rather 
inclined  for  the  sea :  only  Mr.  Skipwith  had 
drawn  me  thither  for  aociety-sake :  and  not  hear- 
ing from  ray  friends  concerning  my  intended 
voyage,  and  being  more  kindly  respected  by  the 
earl  than  I  looked  for,  I  staid  from  week  to 
week,  and  from  month  to  month,  contrary  to 
my  intention.  Then  my  lord,  making  me  bis 
bed-fellow,  did  one  day,  when  Skipwith  was 
with  him  in  the  garden,  (but  walking  some- 
what apart)  break  out  in  'speeches  to  me  to  this 
purpose :  Drodway,  thou  art  young,  lusty,  and 
well  favoured,  and  therefore  canst  not  but  pre- 
vail with  any  woman  thou  attemptest:  where- 
fore fdr  that  I  aiU  old,  and  cannot  lire  (ong, 


my  wife  wholly  delighting  in-  lust,  which  I  am 
neither  able  nor  willing  to  satisfy,  thou  mayeBC 
do  well  to  lie  with  her  •:  and  sd  pleading  her, 
after  my  death  marry  her,  ^nd  thereby  raise  thj 
fortune.  Fitz- Patrick  knows  my  lord  had  soli- 
cited me  again  and  again,  hearing  him  use  thift 
language  when  we  have  been  in  bed  together, 
and  he  lying  at  the  bed*s  feet."  Which  to  clear, 
he  charged  Fitz-Patiick  to  speak  his  knowledge; 
who  repliefl,  ** '  Twas  true;*'  Then  he  was  asked 
by  one  of  the  lords,  **  Whether  when  my  lord 
sohcited  him,  my  lady  desired  to  have  him  know 
her  carnally  ?"  To  whom  he  said,  "  No,  be 
would  not  wrong  her,  though  she  hated  him  in- 
fiuitely.  Bur,**  said  he,  "  I  ki»ow  well,  if  I  were 
minded,  and  able  to  proffer,  she  would  not  saj 
nay  :  for  Mr.  Skipwith  and  Amptil  lay  with  her 
commonly.'* 

He  added,  <'  That  Skipwith  confessed  toliim 
he  had  often  known  her,  and  gotten  a  child  upon 
her,  which  she,  like  a  wicked  woman,  had  mad« 
away :  which  was  the  only  and  sole  occasion 
he  the  said  Skipwith  now  hated  her;  and  there- 
fore had  turned  to  the  young  lady  Audley;  all 
which  he  presumed  Skipwith  would  confess 
upon  his  oath.  That  the  countess  was  the 
wickedest  woman  in  the  world,  and  had 
more  to  answer  for  than  any  woman  that  lived, 
as  he  thought."  *  At  which  words,  that  Lord 
which  asiked  him  the  former  question,  said. 
Grow  not  into  a  passion,  Mr.  Brodway,  and 
speak  nothing  for  malice.  He  answered, 
''  God  forbid  \  should,  I  am  in  cliarity  with  all 
living  people,  and  do  as  freely  forgive  my  lad^ 
Castlehaven,  as  I  do  desire  God  to  forgive  me: 
but  what  I  speak,  is  true,  as  I  shall  presently 
answer  before  him  that  redeemed  me,  and 
the  Holy  Ghost  who  sanctified  me  :  To  whom 
be  all  honour  and  glory,  now  and  for  evermore. 
Amen.*' 

Then  he  proceeded  farther,  and  said,  "  That 
my  lord  would  have  had  him  done  it  long  before  : 
fur  one  night  coming  to  him  to  his  bedside,  he 
caught  him,  and  bid  hin>  come  to  bed  to  lum 
and  his  wife  :  that  thereupon  he  made  to  hioa 
as  if  he  would;  but  being  got  from  him,  de- 
parted the  chamber,  never  intending  to  do  so 
foul  a  deed  ;  and  that  for  the  reasons  aforesaid 


that  one  time,  satisfying  my  lord's  desire,  he 
came  to  bed  to  them,  where  (being  gratifyed) 
nature  provoked  him  to  a  kind  of  desire,  and 
he  emitted,  but  did  not  enter  her  body,  as  he 
hoped  for  salvation ;  that  he  never  knew  anT 
woman  carnally  whilst  he  lived  in  my  lords 
honse. 

'*  That  it  was  not  his  intentions  to  bring  Vo 
light  either  Iny  lord's  or  my  lady's  shame  ;  but 
that  when  he  was  upon  his  oath  he  could' not 
but  speak  the  truth,  his  nature  being  never- 
prone  to  lying  ;  or  if  it  were  in  his  yoiitb,  the 
good  correction  of  his  parents  had  weaned  him 
from  it,  saying,  that  bis  mother  had  often  told 
him  the  old  Proverb,  *  A  lyar  is  worse  than  a 
thief;'  and  he  thought  he  had  more  stripes  for 
that  than  all  faults  else  whatsoever  :  that  he 
had,  as  he  looped,  spoke  nothing  of  uioment 
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man  can  be  saved.  Then  he  made  request  to 
the  shf-riHffl  and  those  of  his  kindred  there,  that 
lie  might  be  buried  in  his  own  country.  It 
was  then  told  him,  that  it  was  granted,  and 
order  taken  to  have  it  so,  wheiefore  he  should 
now  mind  his  prayer.  When  his  kinsmaa 
asked  hiro>  if  he  imd  never  another  prayer  in 
his  pocket?  he  said,  No.  Then  asked  Mr. 
Goodcoale,  if  he  would  say  nfier  him  ?  And  he 
said,  Yes,  with  all  my  heart;  but  first  he  de- 
sired the  executioner  to  tie  his  hands  ngain. 
Which  being  done,  Mr.  Goodcoa4e  suid  a  short 
prayer  to  recommend  his  soul  and  body  to 
Almighty  Gt)d,  in  and  for  the  merits  of  Clirisfi 
death  and  passion  :  to  which  Orodway  and  the 
people  said  Amen.  Then  lifting  up  his  handt 
to  Heaven,  he  said,  *  Lord  Jesus  receive  my 
spirit,  and  the  cart  was  drawn  away.' 

Fitz-Patrick  lifting  np,  his  hands,  and  com* 
mending  himself  to  God,  was  executed  in  like 
I  manner. 


against  my  lord  at  his  arrai^ment ;  he  could 
not  no^  remember  every  thmg ;  if  he  had,  he 
desired  pardon.''  And  so  concluding  his 
Speech,  prepared  himself  for  death ;  pulling  out 
a  laced  handkerchief,  he  desired  the  execu- 
tioner to  tie  it  about  his  head.  Then  pulling 
o6r  his  garters,  and  unbuttoning  his  doublet, 
Mr.  Goodcfiale,  the  minister,  asked  him,  if  he 
would  not  have  a  Psalm.  He  said.  Yes,  with 
ail  my  heart.  Then  he  read  the  143rd  psnim; 
which  Mr.  Broadway,  pulling  up  the  handker- 
chief, sung  very  cbcarfully,  never  changing 
colour  at  all.  The  minister  desired  him  to 
make  cnnression  of  his  faith;  so  he  pronounced 
aloud  the  belief. 

Mr.  Goodcoale  said,  Tliese  are  the  Articles 
of  the  Chri-stian  Faith  according  to  the  Church 
of  England,  into  which  faith  you  was  bap- 
tized', pray  sionify  whether  in  'that>  faith  you 
intend  to  die  ?  He  said.  Yes;  for  there  is  no 
other  faith,  (as  I  suppose)  in   and  by  which  a 
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Curia  Justiciarice  S.  D.  N.  Regis  tenta  in 
pretorio  burgi  de  Edinburgh,  ultimo  die 
mensis  Novembris,  a.  d.  millesimo,  sexcen- 
tesimo,  trigesimo  primo,  per  honorabiles  et 
riiscretos  viros,  Magistros  Alexandrum  Col- 
▼)lle  de  Blair,  c^jt^Jacobum  Robertoun  Ad- 
Tocatntn,  Justiciaries  deputatos  nobiiis  et 
potentis  domini  Willielnii  comitis  de  Stra- 
tberne  et  Monteith,  dom.  Grahame,   KiU 


gis  totius  re|i;ni  sui  Scoiix,  ubilibet  con- 
ttitut.  sectis  Vocatis  et  curia  legitime  afiir* 
mata. 

Intran' 

JaM£S  Lord  Uchiltiie  delaitit  of  the  making 
of  LeasiogSy  Calumnies  andblanderous  Speeches 
against  James  marquis  ofHamihoo-;  the  earls 
of  I Jadd ' ngton,  .  Roxburgh,  and  Buccleugh; 
tending  to  the  sowing  of  Sedition  lietwixt  his 
majesty  and  the,  said  noblemen,  his  majesty's 
loyal  subjects ;  in  form  and  manner  specifyed 
and  set  down  in  his  Dittay. 

Pursuer,  sir  Tliomas  Hope  of  Craighall, 
knight  and  baronet.  Advocate  to  our  sovereign 
lord  for  his  highnesses  entries. 

My  Lord  Advocate  produced  an  Act  of 
tecret  council,  commanding  him  to  pursue 
James  lord  Uchiltrie,  now  entered  upon  pannel 
ior  the  crimes  contained  in  his  Dittay,  of  the 
ivhicb  Acl  of  Council  the  tenor  follows  : 

'  Apod  Hallynid  house  vicesimo  3do  die 
'-mtUBm  Novembris  ▲.  o.  imllesii])0;i  sexcente- 


'  simo,  trigesimQ  primo.'.   *  Forasmekill  as  the 

*  king's  majesty,  by  his  letter  directed  to  the 

*  lords  of  his  privy-council,  having  signified  his 
'  royal  pleasure  and  direction,  that  James  lord 

*  Uchiltrie,  whom    his  majesty  has  sent  home 
'  to  be  kept  in  close  ward,  shall  be  tryed  and 

*  cen^jured  according  to  the  laws  of  this  king- 

*  dom,  for  some  Informtitioits  given  by  him,  re- 


'  fleeting  upon  some  noblemen  and  counsellors 
bryde,  et  Kynpont,  praesidis  sccreti  Concilii  |  *  of  the  same,  before  what  judicatory  and  judges 
et  Justicinrii  generalis  Dom'.  S.  D.  N.  Ke 


*  the  said  lords  should  think  fit  and  competent 
'  for  that  purpose: 'and  his  majesty  havmg,  to 

*  that  end,  sent  down  to  the  said  lords  some 

*  Depositions  under  the  lord  Uchiltrie's  own 
'  hand ;  and  the  authentic  copies  of  others, 
'  wherc'if  the  principals  are  retained  by  his  ma> 
*jesty,  because  they  likewise  concern  other 
'  persons.     And  the  said  lords  having  read  and 

<  considered  the  same  Depositions,  and,  having 
'  taken  into  their  con^^ideration,  which  is  the 

*  most  proper  Judgment  for  trying  and  censor- 
'  ing  of  matters  of  this  kind ;  they  hare  all 
'  with  one  voice  found,  and  by  the  tenor  of 

*  ii.rs  act,  finds  and  declares,  That  the  Trial 

*  and  Censuring  of  the  said  lord  upon  the 
'  particular  aforesaid,  is  most  proper  and  com- 
'  petent  to  be  followed  out  before  his  majesty's 
'  justice  :  and    therefore  ordains  sir   Thomai 

*  Hope  of  Craighall,  knt.  his  majesty's  Advo- 

*  catey  to  form  and  draw  up  the  said  lord  Uchil- 

*  trie's  Dittay ;  and  to  pursue  him  criminally 

<  tliereupon,  before  bis  majesty's  justice,  upon 

*  the  last  day  of  November  instant;  mnd  or- 
'  dains  his  majesty's  said  Advocate  to  give  m 


y 
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'  ju»t  copy  of  the  Dittay  to  tJie  said  -  lord 
'  Ucbiltriey  betwixt  aud  the  24th  of  Nc^vember 

*  at  ni^ht ;  to  the  inteut  he  may  have  time  to 

*  be  advised  therewith,  and  to  consult  his  Advo- 

*  catesy  aneiit  his  lawtul  defences  competent  to 

*  him   against    the    same.    Anent   the  doing 

*  whereof,  the  extract  of  this  Act,  shall  be  unto 
^  his  majesty's  said  advocate  a  warrant,  '  £x- 
<<  tractum  de  libris  actorom  secreti  concilii 
**_^S.  D.  N.  Regis,  per  me  Jacobum  Prymrois 
**  Clericum  ejusdem  sub  meis  sigtu)  et  subscrip- 
"  tioiie  mauualibus,  sic  subscribitur  James 
"Prvrarois/" 

After  production  and  reading  of  the  which 
Act  of  Council,  my  Lord  Advocate  also  pro- 
duced his  majesty's  Letter,  directed  to  the 
lords  of  his  majesty's  privy-council  of  this  king- 
dom, dated  the  24Ch  of  Sept.  1631,  together 
with  two, Depositions  of  the  lord  Ucbiltrie  s,  the 
one  dated  the  20th  of  June*  1631,  the  other 
upon  the  24th  of  June  1631.  Then  three 
several  Depositions  made -by  Donald  lord  Hea, 
whereof  two  thereof  dated  upon  the  21st  of 
June  1631,  and  the  third  upon  the  24th  of 
June  1631,  all  true  copies  thereof  under  the 
hands  and  subscription  of  the  Committee  of 
the  Council  of  England.  Of  the  which  Depo- 
sitions and  Letter  above-written,  directed  by 
his  majesty  to  the  council,  the  tenor  follows. 
In  the  first,  the  deposition  made  hy  James  lord 
Uchiltrie  upon  the  20th  of  June  1631. 

Copia  vera.    The  Examination  of  James  lord 
Uchiltrie,  tak^n  the  20th  of  June  1631. 

The  said  Examinant  sailh,  That  on  or  about 
the  6th  or  7  th  of  May  last,  at  the  sign  of  the 
Bear  near  the  Bridge- foot,  the  lord  Rea  told 
this  examinant,  that  soldiers  and  travellers  did 
often  hear  those  things,  whereof  those  that 
staid  at  home  had  no  notice ;  and  said,  he  did 
believe  there  was  a  plut  against  this  land.  This 
Exaininant  wished  him,  if  be  had  any  good 
grounds  so  to  think,  that  he  should  not  fail  to 
discover  it.  The  lord  Rea  said,  he  had  no  cer- 
V  tain  ground,  but  if  he  bad  stayed  bat  five 
weeks  longer  in  the  Low  Countries,  he  would 
have  known  the  certainty  ;  aud  that  he  would 
have  hazarded  his  life  but  he  would  liavc  had 
the  certainty.  The  J  3th  of  May  the  lord  R«a 
came  to  this  Examinnnt's  chamber,  and  there 
putting  this  examinant  in  mind  of  the  former 
speech  between  tiiem,  lie  told  this  examinant, 
that  he  had  learned  more  certainty  than  ever 
he  had  before  since.the  time  of  their  ust  speecii ; 
whereoppn  divers  passages  were  between  his 
lordship  and  this  examinant,  abont  the  disco- 
very ot  it,  and  the  manner.  In  the  end  his 
lordship  told  this  examinant,  that  the  purpose 
of  the  marquis  of  Hamilton's  Levies  (as  divers 
of  bis  commanders  and  followers  had  informed 
him  the  said  lord  Rea)  was,  that  either  they 
should  not  gp  out  of  England  and  Scotland,  or 
if  they  did,  they  should  return  to  England  or 
Scotland,  and  surprize  the  king's  houses  in 
Scotland^  viz.  the  castles  of  £din  bur jih.  Strive- 
ling,  anfl  Dunbarton;  and  fortify  themselves 
ia  Xieithy  under  pretenc«  of  training;   and 


should  take  Berwick,  and  so  mavch  forward 
into  England.  And  this  Examinant  asking 
what  could  be  their  intention  so  to  do ;  the 
lord  Rea  said,  that  he'  was  informed  tliey 
meaned  to  take  the  king*s  person,  and  to  im- 
murate  him,  to  send  the  queen  into  a  cloister, 
and  to  captivate  the  young  prince  with  his 
father,  and  to  stiike  off  the  heads,  of  all  the 
principal  men  about  the  king,  both  English  and 
Scots:  and  in  particular  the  l^rd-Treasurer  of 
England,  the  earl  of  Monteith,  sir  VVilliani 
Alexander,  aud  sir  Thomas  Hope.  And  this 
examinant  saith,  That  buibre  the  lord  ilea  dis- 
covered the  particularities  aforesaid  to  this 
examinant,  this  examinant  using  persuasions  to 
him  to  reveal  it,  asked  the  lord  Rea  what  it 
might  be,  s<iying,  it  was  either  a  French  or  a 
Spanish  faction.  To  which  the  lord  Rea  said. 
It  was  neither;  but  told  this  examinat.t  what 
it  was,  and  so  revealed  the  particulars  above- 
mentioned.  Whereupon  the  lord  Rea  being 
full V  resolved  to  proceed  to  a  further  discovery, 
and  thinking  it  fitter  to  be  done  by  this  exa- 
minant than  by  himself,  lest  those  whom  it 
concerned  might  sooner  suspect  it,  desired  this 
examiuant  to  acquaint  his  miyesty  or  the  Lord- 
Treasurer  therewith. 

On  the  morrow,  being  Saturday  the  14th  of 
May  at  night,  this  Examinant  came  to  have 
spoken  witn  the  Lord-Trea&urer ;  but  his  lord- 
ship being  gone  to  bed,  by  his  appointment, 
this  examinant  came  the  next  morning,  and 
told  him,  he  had  somewhat  to  reveal  that  con- 
cerned his  majesty,  and  all  his  kingdoms  and 
posterity.  The  Lord-Treasurer  thereupon  went 
instaiuly  up  to  the  king,  and  after,  ihe  same 
day,  told  this  examinant,  that  his  majesty  bad 
given  him  commission  to  bear  this  examinant 's 
relation.  Tliis  examinant  further  saiih.  That 
the  lord  Rea  told  this  examiiiant,  that  be  had 
much  of  this  beyond  sea  from  Robert  Meldrum 
and  David  Ramsay.  But  since  his  coming 
into  England  (as  he  said)  he  had  spokea  with 
sir  James  Ramsay,  sir  James  Hamilton,  col. 
Alex.  Hamilton  and  captain  Douglas,  and  had 
gotten  somewhat  out  of  every  one  of  them : 
he  also  said,  he  had  spoken  with  the  lord  Sea- 
forth,  and  understood  somewhat  from  him. 

On  Monday  the  16th  of  May,  this  Exa- 
minant attended  the  Lord-Treasurer  at  While- 
hall  ;  and  entering  into  a  reiatiou,  in  tlie  very 
beginning  discovered,  that  the  matter  which  he 
was  to  relate  concerned  the  lord  marquis  of 
Hamilton  and  his  actions ;  which  so  soon  as 
he  had  named,  the  Lord-Treasurer  commanded 
him  to  say  no  more,  until  he  had  acquainted 
the  king  again ;  but  wished  this  examtitant  that 
he  and  the  lord  Rea  should  go  presently  to 
Greenwich,  where  the  Lord-Treasurer  would 
meet  them.  But  the  king  being  come  towards 
Whttihall,  this  examinant  and  the  lord  Rea 
came  back  again,  and  were  then  appointed  by 
the  Lord-1  reasurer  to  attend  his  majesty  ou 
Thursday  at  ten  o'clock,  which  they  did.  The 
eiaminant  furtlter  saith,  That  OQ  Monday  tlie 
I6th  of  May,  this  examinant  delivered  to  the 
Lofd-Tfeasurer  a  List  of  Names,  lo  represent 
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to  his  majetty  the  strength  of '  the  lord  Hamil- 
ton's  pam  and  adherents  in  Scotland.  At 
this  examiD ant's  coming  to  his  majesty,  this 
examiiUUit  told  the  king,  that  the  business  was 
a  Treason  intended  against  his  majesty,  and 
the  panj  was  the  marquis  of  Hamilton,  as  this 
eKaminant  was  inf^^rmed ;  and  that  it  was  the 
filthiest  treason  that  ever  was  intended,  and 
was  sorry  that  any  Scottish  man  should  have  a 
band  in  it,  for  it  was  a  shame  to  the  whole  na- 
tion. And  then  the  lord  Rea  himself  coming 
in,  Bade  relation  to  hn  majesty,  who  remitted 
liim  to  the  Lord-Treasurer;  whereupon  this 
exafflinant  coming  to  the  Lord-Treasurer,  and 
telling  him  the  king  had  .remitted  the  lord  Rea 
onto  him ;  the  Lord-Treasurer  wished,  that 
the  lord  Rea  would  put  his  relation  in  writing. 
Whereupon  the  lord  Eea  and  this  exsiminant 
went  together,  and  sat  up  all  night ;  and  tiie 
lord  Rea  first  putting  it  into  writins,  this  exa- 
minaot  wrote  it  out  of  the  lord  Rea*8  papers, . 
who  on  the  morrow  brought  the  snme  lo  the 
Lord-Treasarer :  but  this  exnmi nan t  was  not 
then  present ;  bnt  the  next  time  that  he  came 
to  the  Lord-Treasurer's,  being  nskcd  by  him 
whose  the  hand*writing  was,  this  examinant 
said,  it  was  his  own  hand  ;  and  the  Lord  Trea- 
surer Celling  him  that  tite  lord  Rea  had  not 
subscribed  it,  this  examinant  said,  he  wonld 
without  doubt  subscribe  it.  .  And  about  t«to 
days  after  he  brought  the  lord  Rea  to  the  Lord- 
Treasurer,  who  read  over  the  whole  writing, 
and  subscribed  his  name  to  it,  saying,  he  would 
•eal  it  with  bis  blood. 

This  Examinant  further  confesseth,  That  he 
told  the  Lord-Treastirer,  that  the  lord  Re& 
told  him  he  had  yet  more,  and  would  say  so 
much,  that  the  marquis  should  not  have  tbe 
face  to  deny  it :  which  the  lord  Rea  then  pre- 
sent flftirmed ;  insomuch  as  the  Lord-Treasurer 
said,  Then  is  the  business  at  an  end,  there 
needs  no  writing. 

This  Examinant  further  saith,  That  on  the 
Sunday  morning,  when  the  marquis  of  Hamil- 
ton came  out  of  Scotland,  the  lord  Rea  told 
this  examinant,  that  he  had  spoken  with  the 
lord  Seaforth,  who  assured  him  their  purpose 
was  to  take  the  king,  the  queen,  and  the  prince ; 
and  this  examinant  asking  how  they  should  ef- 
fect it,  the  lord  Rea  replieid.  The  lord  Seaforth 
had  told  him,  they  were  great  with  the  earl  of 
Dorset,  who  had  the  custody  of  the  prince. 
And  this  eiaminant  further  'Saith,  That  the 
lord  Rea  told  him,  thai  he  was  assured  by  my 
lord  of  Roxburgh,  tliat  the  marquis  and  his 
company  would  hasten  their  purpose  ;  and  the 
lord  Rea  said,  that  surely  the  Hamiltons  bad 
taken  some  vent  of  the  business,  and  that  sir 
James  Ramsay  had  told  him,  he  had  loOO  men 
in  readiness  upon  an  hour*s  warning,  but  the^ 
should  not  come  about  London  till  their  busi- 
ness was  ready  withal ;  which  this  examinant 
the  same  mortiing  acquainted  the  Lord-Trea- 
surer, to  the  intent  that  his  majesty  might 
know  thereof. 

And  furtlier  saith,  fhat  shortly  after  the 
lord  Rea  tdd  him  he  had  spoken  with  the  lord 


Seaforth,  who  told  him,  that  the  matter  which 
he  had  formerly  told  him  concerning  the  earl  of 
Dorset,  was  but  a  disguised  thiug. 

This  Examinant  further  saith',  That  on  that 
Sunday  morning  he  wished  the  Lord-Treasurer 
to  advise  the  king,  that  he  should  go  to  London 
for  more  safety ;  and  uinierstanding  the  king 
had  sent  for  the  lord  Rea,  this  examinant 
wished  tbe  lord  Rea  were  not  sent  for,  because 
the. lord  R^s  was  gone  to  the  lord  Seaforth'sto 
learn  more :  And  further  saith.  That  the  same 
time  being  in  the  end  of  the  king's  dinner,  this 
examinant  told  the  king  in  these  words :  *  Sir, 
'  now  we  know  the  buBines«»,  but  know  not  tb« 
'  time ;  and  therefore,  sir,  either  do  or  die.' 

* 

Copia  Vera.     My  Lord  Rea*s  first  Exarolna* 
tion,  21st  of  June,  1631  *. 

In  the  Examination  of  Donald  lord  Rea,  tkk" 
en  the  21st  of  June,  1G3L  the  said  examinant 
Siu'tli,  That  having  heard  in  Sweden  from  Da-< 
vid  Ramsay,  such  things  as  are  contained  in 
the  written  Relation  v^hich  hath  been  delivered 
to  his  majesty;  and  before  having  heard  in 
Pomerland  those  passages  from  Robert. Mcl- 
drum  which  are  in  the  same  relation,  this  ex- 
aminant  having  a  resolution  to  come  for  Eng* 
land  about  Deceml  er  last,  was  stayed  in  Vtn- 
mark  by  reason  of  the  ice,  so  as  he  came  not 
to  Holland  till  about  March  last,  where  he  had 
conference  with  David  Rarosny,  and  heard 
from  him  such  other  passages  as  are  cc^ntained 
in  the  same  relation.  And  after  coming  into' 
England,  because  David  Ramsay  had  told  this 
examinant,  that  he  would  1^rite  to  the  marquis 
of  Hamilton,  how  far  forth  tlie  said  David 
Ramsay  had  treated  with  this  examiniint,  this 
examinant  expected  that  the  marquis  would 
havf  spoken  thereof  unto  him  ;  he  did  there- 
fore forbear  to  ssy  any  thing  thereof;  yet 
about  two  or  three  days  before  the  lord  mar* 
qo's  went  into  Scotland,  this  examinant  did 
speak  to  the  lord  Uchiltrie  to  this  purpqse : 
That  his  lordship  was  better  acquainted  than 
this  examinant  with  the  fashions  and  laws  of 
this  land ';  and  desired  to  know  what  danger  it 
was,  if  any  man  hearing  beyond  sea  of  tilings 
that  might  be  dangerous  to  the  king  or  state, 
should  not  speak  of  it.  To  which  the  lord 
Uchiltrie  answered,  No  less  than  your  head 
and  estate.  And  this  was  all  that  pnssed  be- 
tween them  at  that  time,  being  the  first  time 
they  spake  thereof;  and  the  pla^e  was,  as  he^ 
thinketh,  at  the  lord  Uchiltiie*s  own  lodgings. 

He  further  ssith.  That  about  eight  or  ten 
days  after,  this  examinant  coming  to  the  lord 
Uchiltrie's  lodgings  to  talk  of  some  other  busi* 
ness,  afler  speech  thereof,  spake  to  this  effect : 
My  lord,  you  remember  Tasked  you  a  question 
awhile  since,  what  th^danger  nii<>ht  be,  not  to 
speak  of  matters  dangerous  to  tjie  king  or  state, 
which  he  bad  heard  beyond  the  seas,  and  I 
would  now  aeain  bare  your  advice  therein : 
And  the  lord  Uchiltrie  promising  bis  readiness 

♦  See  the  Trial  of  Rea' end  Ramsay  by  Coi»- 
bat;  No.  140. 
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lo  advise  hioi,  so  as  he  might  be  acquainted  i 
with  the  particular,  tiiis  cxauiiaanl  told  him, 
he  wQuld  acquaint  him  with  the  particular,  if 
iie  wauld  swear  not  tu  iliscover  it  but  as  he 
should  direct ;  adding,  That  it'  he  did  otl)er- 
wise,  tliis  .examinaut  would  pay  him.  Ttie 
lord  Uchiltrie  then  said^  and  protested,  That 
he  would  not  discover  any  thing  but  as  this 
examinant should  appoint;  whereupon  thbexa- 
minant  declared  the  particular  to  him,  who 
bearing  it,  tqld  this  examinant  it  was  necessary 
to  be  revealed,  and  doubted  lest  this  exami- 
naat  had. kept  it  too  long  already  :,  But  then 
this  examinant  said,  Considering  it  concerned 
one  so  near  the  king  as  the  marquis  of  Hamil- 
ton, he  thought  it  not  fit  that  this  examinant 
should  himself  break  it  to  the  king,  lest  the 
king  should  at  first  reject  it ;  but  it  would  be 
fitter  for  some  other  to  do  it,  and  therefore  de- 
sired his  opinion  how  to  discover  it.  The  Urd 
Uchiltrie,  advising  awhile,  said,  He  thought' it 
best  it  were  di^covcred  to  Home  of  the  Fn>y- 
Council;  whereupon  this  examinant.  said, 
That  he  would  not  discover  it  to  any  Scotsman, 
but  thought  it  best  to  reveal  it  to  the  Lord- 
Treasurer,  because  he  thought  the  Lord-Trea- 
surer was  no  way  in  the  Plot. 

According  to  which  resolution  the  lord 
Uchiltrie,  as  he  after  told  this  examinant,  did; 
according  as  was  agreed  between  him  and  this 
exauunant,  repair  to  the  Lord-Treasurer  the 
s^me  night;  but  faihng  then  to  speak  with 
him,  be  went  the  next  morning,  before  this  exa- 
miuant  saw  him,  and  returning,  told  this  exa- 
minant lie  hnd  been  with  the  Lord-Treasurer, 
anil  in  general  imparted  to  him,  that  he  had  a 
matter  to  dibcoter  which  nearly  concerned  his 
majesty  :  And  said  further,  it  was  no  English 
business,  but  it  was,  to  his  own  shame  he 
spake  it,  a  Scottish  business,  nehher  was  it 
any  Popish  Plot :  And  the  Lord-Treasurer 
then  refused  to  hear  it,  till  he  had  warrant 
from  the  king. 

After  the  lord  Uchiltrie  and  this  Examinant 
were  appointed  to  wait  on  the  king  at  Green- 
wich, whither  this  Examinant  coming,  found 
the  lord  Uchiltrie  within  with  his  majesty; 
and  then  this  examinant  coming  in,  made  a 
'  full  relation  to  his  majesty;  who  asking  this 
Examinant  wherefore  he  had  not  liimself  told 
his  mi^esty  sooner  of  it,  this  exaininaot  an- 
swered, That  considering  the  nearness  of  the 
marquis  of  ILmiilton  to  his  majesty,  tliis  exa- 
minant was  afraid  lest  his  majesty  would  have 
been  impatient  towards  this  examinant;  and 
besought  his  majesty  to  forgive  this  examinant, 
if  he  had  thought  he  had  done  amiss  therein. 
Uis  majesty  thereupon  referred  this  examinant 
to  the  Lord-Treasurer,  atid  bid  this  examinant 
put  the  Relation  in  writing.  Whereupon  that 
ni^ht  tliis  examinant  and  the  lord  U.  sat  up  all 
night,  and  this  examinant  writing  it  first  down, 
the  lord  U.  wrote  it  sheet  after  sheet,  out  of 
this  examinanfs  paper.  And  this  examinant 
brought  the  same  written  relation  to  the  Lord- 
Treasurer,  and  read  it  unto  biro,  and  left  it 
ffitb  iiim.    And  a  day  or  two  after,  this  exa- 


minaut and  the  lord  U.  came  again  together  to 
the  Lord-Treasurer ;  the  lord  U.  having  told 
him,  that  this  examinant  had  forgotten  to  sign 
it;  and  then  this  examinant  signed  it,  fiaying, 
he  would  make  it  good  with  his  blood. 

At  which  time  this  Examinant  remembers 
the  lord  U.  tnld  the  Lord-Treasurer,  that  this 
examinant  had  more  to  say  yet,  which  this  ex- 
aminant did  then  also  attirm;  and  the  cause 
wherefore  he  did  affirm  it,  was,  because  tbi« 
examinant  had  spoken  with  the  lord  Seaforth, 
and  had  some  particulars  firom  him,  which  he 
did  not  particularly  tell  to  the  lord  U.  but  af- 
firmed to  him  in  the  general,  that  he  could  say 
no  more;  but  a  day  or  two  after,  this  exami- 
nant went  again  to  the  lord  Seaforth,  and  spake 
with  him,  and  then  he  told  the  same,  first  to 
the  lord  ,U. 

He  further  saith,  That  the  lord  Uchiltrie,  on 
Sunday  morning,  told  this  Examinant,  that  he 
had  been  with  ^the  Lord-Treasurer,  and  had 
told  him  of  the  passages  with  the  lord  Seaforth, 
and  of  the  marquis's  return,  and  that  he  coi^ 
ceived  it  ibight  be  dangerous  at  that  time,  for 
his  majesty.  But  this  examinant  told  him,  he 
had  done  evil  therein,  -fur  there  was  no  such 
suddenness  to  be  feared :  and  on  the  same 
Sunday  in  the  afternoon,  this  examinant  com- 
ing to  iiis  nmjesty,  and  hearing  from  him,  that 
he  had  been  advertised  of  somewhat  importing 
matter  of  present  danger;  this  examinant  said, 
he  had  been  witli  the  lord  Seafi>rth,  but  had 
not  the  certainty  of  things,  but  prayed  his  ma- 
jesty to  give  him  leave  to  go  again  to  the  lord 
Seaforth*s,'Und  tlien  he  would  learn,  all.  And 
at  the  same  time  liis  majesty  telling  what  dan- 
ger had  been  suggested  to  ^im,  now  upon  the 
marquis's  return  :  this  examim^nt  protested  he 
knew  nothing  against  the  person  of  the  marquis; 
but  that  he  was,  for  aught  this  examinant  knew^ 
as  good  a  subject  as  any  the  king  had. 

Copia  Vera.    My  liord  Rea*s  second  Exatni- 
naiion  the  21st  of  June  1631.  ^ 

The  said  lord  Rea,  having  deliberately  heard 
read  the  Examination  of  James  lord  Uchiltrie, 
taken  the  20th  of  this  instant,  doth  acknow- 
ledge the  same  to  be  true  in  all  points,  so  far 
as  Uie  same  conccrneth  the  knowledge,  words 
or  acts  of  this  examinant,  saving  the  explana- 
tions hereafter  following :  He  saitli,  that  as 
touching  the  conference  between  the  lord  U. 
and  this  examinant  the  13th  of  May  last,  where 
it  is  therein  mentioned  that  this  exaininant  told 
him,  that  since  the  time  of  their  last  speech, 
he  had  learned  more  certainty  than  eter  be  bad 
before;  this  examinant  did  not  say,  that  he 
had  learned  more  certainty  since  their  last 
speech,  for  in  truth  he  had  not  learned  any 
thing  witliin  that  time.  But  thinks  he  might 
say,  that  he  had  learned  more  certainty  since 
he  came  to  England  than  he  had  before ;  and 
therefore  takes  it,  that  the  lord  U.  did  mistake 
in  that  point. 

And  whereas  in  the  same  conference  it  is  set 
down,  tltfit  this  Exan^inant  should  say  that  he 
was  informed^  that  they  meant  to  strike  off  tlie 
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heaiift  of  all  the  principal  men  aboat  the  king, 
this  exaininant  said,  that  be  was  informed  they 
would  strike  off  the  heads  «f  the  Spanish  fac- 
tion ;  and  that  he  named  the  Lord-Treasurer, 
the  two  bishopsy  the  earl-marshal,  the  earl  of 
Carhsle,  sir  Francis  Cottington,  the  lord  Mun- 
teith,  sir  Wm.  Alexander,  and  sir  Thomas 
Hope,  and  likewise  sir  Kenelm  Digby,  and 
spake  of  none  other,  neither  in  general  nor 
particular ;  and  suith,  that  lie  was  so  informed 
touching  the  Spanish  faction  by  Mr.  Meldrtim, 
and  David  Ramsay ;  and  touching  the  Scots  by 
the  earl  of  Seafort h.  And  saith,  that  Meldmm 
and  Darid  Ramsay  did  name  the  aforesaid 
Englishmen  to  be  of  the  Spanish  faction.  And 
wliereas  it  is  said,  that  this  eiaminftnt  desired 
the  lord  Uchiltrie  to  acquaint  his  majesty  or 
the  Lord-Treasorer  with  the  matter ;  this  exa- 
minant  did  desire  him  to  acquaint  the  Lord- 
Tresisurery  but  did  not  mention  his  majesty,  but 
that  it  should  come  by  the  Lord-Tresisurer  to 
his  majesty. 

He  confessed,  he  said,  that  sinct  his  coming 
into  England,  he  had  spoken  with  sir  James 
Hamsay,  sir  James  Hamilton,  and  capt.  Dou- 
glas, and  gotten  somewhat  out  of  every  one  of 
them;  bat  did  not  say  he  had  spoken  with 
Alex.  Hamilton,  or  gotten  any  thing  out  of 
him  since  this  examiuant's  coming  into  Eng- 
land. 

This  Examinant  denieth,  that  he  either  said 
himself,  or  affirmed  its  being  said  by  tlie  lord 
U.  that  he  could  say  so  much  as  the  marquis 
should  not  have  the  face  to  deny  it ;  but  said 
he  could  bnng  as  honest  a  man  as  this  exami- 
nant, that  would  tell  to  the  marquis's  face  more 
than  this  examinant  would  do:  and  thus  he 
meant  by  the  lord  Seaforth. — He  confessed 
that  he  said,  sir  James  Ramsav  told  him  he 
had  1,600  men  in  readiness,  but  would  not 
bring  them  together,  till  the  parties  in  Scotland 
were  first  ready  ;  and  sai'h,  sir  James  told  him 
as  much,  and  that  there  were  good  officers,  and 
the  earl  of  Essex,  and  the  abp.  of  Canterbury 
were  sureties  for  some  of  them ;  nnd  other  than 
this,  he  spake  not  touching  the  1,500  men.^ 
He  saith,  he  was  not  acquainted  with  the  list 
of  ihe  oames  delivered  by  the  lord  U.  to  the 
Lord-Treasurer,  nor  bad  any  thing  to  do  therein. 

(Copia  vera.)  The  second  Examination  of 
James  Lord  Uchiltrie,  taken  the  Sltii  of 
June  1631. 

The  said  Examinant  confesseth,  tliat  the  un- 
derstanding which  he  hod  of  the  business,  con- 
cerning the  marquis  of  Hamilton,  whereof  he 
hath  been  so  often  examined,  came  to  him 
from  the  lord  Rea.  He  eonfesseth  further,  that 
the  paper  of  Names  which  he  did  deliver  to 
the  Lord-Treasurer,  was  made  by  this  exami- 
nant himself,  and  the  lord  Rea  was  not  privy 
to  the  makins  of  it,  or  to  the  delivery  thereof 
to  the  Lord-Treasurer,  till  after  it  was  done. 
— He  saith  that  tlie  cause  wherefore  he  did  in 
that  paper  mention  the  lord  marquis  to  be 
prime  agent,  was,  Ibr  that  the  lord  Rea  had 
told  him,  the  lord  ro.irquis's  followers  had  said, 
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the  intent  of  the  marouis's  levies  was  to  invade 
Scotland.  Being  told,  that  the  lord  Rea  hath 
been  so  far  from  charging  the  marquis,  that  he 
hath  affirmed  before  his  majesty,  that  for  aught 
he  knows,  the  marquis  is  as  good  a  subject  as 
any  the  king  hath ;  he  answereth,  if  in  lender* 
ness  and  care  of  the  king's  safety,  and  upon 
ground  of  the  lord  Uea*s  relation,  for  the  lord 
marquis's  followers,  be  have  itone  any  thing  top 
for,  ne  trusteth  his  miyesty  will  impute  it  to  his 
duty.' 

Being  asked,  why,  in  the  aforesaid  Paner,  he 
makes  the  earl  of  Melros,  the  earl  of  Roxoui^gh, 
and  the  earl  of  Buccleueh  to  be  plotters,  suith| 
that  the  lord  Rea  told  him,  the  lord  Seaforth 
liad  affirmed  it  to  him,  that  the  earls  of  Melros 
and  Roxbui^h  were  acquainted  with  the  parti* 
culars  and  secrets  of  the  business.  And  fur- 
ther saith,  the  lord  Rea  had  told  him,  he  could 
not  guess  who  else  should  be  in  the  plot,  nnlese 
it  were  tlie  lofd  Bnccleugh ;  of  whom  (he  lord 
Rea  said,  he  heard  him  speak  terrible  and  pre- 
sumptuous words  against  the  kiug^  at  his  own 
table  in  Holland. 

He  said,  the  lord  Rea  did  affirm  to  this  Exa- 
minant, that  he  had  the  aforesaid  report  of  the 
earls  of  Melros  and  Roxburgh  from  the  lord 
Seaforth,  before  he,  this  examinant,  made  or 
delivered  the  said  Paper  to  the  Lord-Treasurer  t 
The  said  examinant  doth  avow,  that  on  the 
13th  of  May,  the  lord  Rea  had  affirmed  to  liim, 
that  since  tbeir  former  speech,  (which  was  thb 
6th  or  7th  of  May)  he  had  learned  more  cer- 
tainty thau  ever  he  had  before.**IIe  confesseth, 
that  whereas  in  his  former  Examination,  he 
said,  the  lord  Ren  told  him,  lie  was  iuformed 
thnt  they  meant  to  strike  otiT  the  heads  of  all 
the  principal  men  about  the  king ;  he  was  mis- 
taken in  menrioning  uU,  and  did  not  well  mark 
himself  when  he  so  expressed  it ;  his  purpose 
being  to  have  said,  they  would  strike  on  the 
heads  af  many;  for  so,  he  takes  it,  was  tUt 
scope  of  the  lord  Rea's  speech. 

Being  told  that  the  lord  Rea  denieth,  that  he 
spake  with  col.  Alexander  Hamilton  since  his 
coming  into  Erigland,  he  saitli,  it  is  possible 
thnt  this  examinant  might  mistake  in  adding 
that  name  to  the  rest,  and  therefore  will  not 
contest  abour  that.  He  doth  avow,  that  in 
the  presence  of  the  lord  Rea,  before  the  Lord- 
Treasurer,  this  examiitnnt  said,  the  lord  Rea 
could  say  so  much  as  the  marquis  should  not 
have  the  face  to  deny  it;  and  what  this  exami- 
nant said,  tlie  lord  Rea  being  then  pre^eut,  and 
hearing  it,  did  not  gainsay. — He  saith,  tiie  lord 
Rea  told  him,  sir  James  Ramsay  said  to  him, 
bhathe  had  1.500  men  in  readiness,  and  the  first 
time  said,  upon  an  hour's  warning.  But  at  a 
second  time,  the  lord  Rea  spoke  of  eight  days 
warning; ;  and  further,  \\v\t  he  would  not  bring 
them  to  f^ndon,  till  their  business  was  r^ndy.— 
Being  acquainted  with  what  John  Macky,  son 
to  the  lord  Rea,  had  confessed  to  have  been 
told  him  by  this  examinant,  he  doth  acknow- 
ledge it,  and  that  hH  said  it  to  John  Macky, 
after  the  lord  Rea  and  this  examinant  had  at- 
tended hb  majesty  about  the  same  busincti, 

2  J 
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but  did  not  think  bis  speech  thereof  (o  Johu 
Mncky  should  have  done  aAy  hurt  to.  the 
business. 

(Copia  vera.)    The  third  ExaininaiioQ  of  Do- 
nald Lord  Uea,  taken  the  31th  of  June  1631. 

He  saithy  that  the  first  time  that  the  lord 
Seafdrth  had  any  speech  with  this  Examinunt, 
tii}uching  the  earls  of  Malros  and  Roxburgh, 
being  privy  to  the  particulars  and  secrets  of  the 
lord  Hamilton's  business,  was  oh  Monday  after 
the  marquis's  coming  out  of  Scotland,  and  not 
before. — lie  further  saith,  that  the  lord  UchiU 
trie  having  some  speech  with  this  examinant, 
who  might  be  like  in  Scotland  to  take  arms,  if 
the  marquis  of  Hamilton  should  take  up  arms ; 
the  said  lord  U.  and  not  this  examinant,  named 
the  lord  Buccleugh:  whereupon  this  examinant 
told  him,  that  at  the  siege  of  the  Busse,  this  exa- 
minant heard  the  lord  Buccleugh  use  some 
tvords^  whereby  tliis  examinant  took  him  to 
rome  male-content  out. of  England. 

TheTenor  of  his  Majesty's  Letter  directed  to  the 
Lords  of  his  Majesty's  Council  of  Scotland. 

*  C.  R.  Right  trusty,  &c.  The  lord  Uchiltrie 
f  having  been  examined  before  our  council  here, 
'  touching  tome  Informations  given  by  him,  re- 

*  fleeting  upon  some  of  the  nobility  of  that  our 
'  kingdom ;  we  have  been  pleased  to  remit  him 
/  thither,  to  be  tryed  according  to  the  laws 
'  thereof;  having  to  that  purpose  sent  you 
'  herewith  inclosed  some  Depositions  under  his 

*  own  hand,  and  the  authentic  copies  of  others, 
^  whereof  the  principab  we  cause  to  be  reserved 
'  here,  because  they  likewise  concern  other 

*  persons.  Our  pleasure  is, 'that  having  given 
*■  order  for  receiving  and  committing  him  to  safe 
f  custody,  you  cause  try  and  censure  him  ao- 

*  cording  to  our  said  laws,  before  what  judica- 
■*  ture  and  judges  you  shall  think  fit  and  com- 
'  peteiit  for  that  purpose;  and  for  your  so  doing 

*  these  shall  be  sufficient  warrant.     Given  at 

*  our  honour  of  Hampton-Court,  the  24th  of 

*  September,  1631.' 

iVfler  this,  my  Lord  Advocate  produced  the 
List  of  Names,  or  Representation  written  and 
given  in  by  him  to  the  Lord-Treasurer  of  Eng- 
land, upon  the  16th  of  May  1631,  together  with 
the  lord  Uchiltrie*s  Dittay,  of  the  which  List  or 
Representation  and  Dittay  aforesaid,  the  tenor 
tblloweth  : 

The  tenor  of  the  List. 
Representation  for  my  Lord-Treanurer. 
The  marquis  of  Hamitton  is  prime  agent. 

Plotters. 
The  earl  of  Melros. 
The  earl  of  Roxburgh. 
The  earl  of  Buccleugh. 

Adherents  to  Hamilton,  by  new  blood  and 
affinity,  and  dependance. 
The  earl  of  Kinghorne. 
The  earl  of  Abcrcorne. 
The  earl  of  Glencairne. 
The  viscount  Lauderdale. 

The  manjuis  of  Huntley. 
The  earl  o^  Wigtofi. 


By  near  Alliance  by  his  two  Sisters. 
•  The  earl  of  Eglinjton. 
The  viscount  Drumlangrig. 
The  earl  of  Metros  hath  alliance  and  affinity. 
The  earl  of  Cessib  his  son-in-law.' 
The  lord  Carnegie  bis  son-in-law. 

The  lord  Lyndesay  his  grandchild  by  hit 
daughter. 
-  The  lord  Boyd  his  grandchild  by  his  daughter. 

The  lord  Ogilvie  his  son-in-law. 

His  eldest  son  married  to  the  earl  of  Marr's 
daughter;  And  to  brother-in-law  to  the  lord 
Er&kyne,  now  Keeper  of  his  majesty's  two 
principal  Castles  of  ^triveliug  and  Edinburgh  ;* 
and  so  commander  of  all  almost  of  his  jnajesty's 
Ordnance  in  Scotland. 

The  earl  of  Melru^'s  son  ;  likewise  brother- 
in-law  to  the  earl-marshal,  and  to  the  earls  of 
Rothes  and  Kinghorne. 

The  earl  of  Melros's  second  son,  married  to 
the  lord  Wanchton's  daughter. 

The  earl  of  Melros  himself  hrotheivin-Iaw  to 
the  earl  of  Somerset,  and  to  the  lord  Bal- 
merinocb. 

The  earl  of  Roxburgh. 

Brother-in-law  to  the  earl  of  Perth. 

Father-in-law  to  the  constable  of  Dundee. 

Father-in-law  to  the  lord  Pitcairn. 

And  the  said  lord  Roxburgh  able  to  raise  o£ 
his  own  friends  and  followers  above  1,000  gen- 
tlemen in  two  days. 

The  earl  of  Buccleugh.     ' 
The  earl  of  Buccleugh,  nephewto  Roxburgh. 
The  earl  of  Buccleugh,  brother-in-law  to  the 
lord  Erskyne. 
The  lord  Hayes. 
The  earl  of  Winton. 
The  lord  Sempill. 
The  lord  Ross. 

A  pud  Edinburgh  vigesimo  nono  Kovembris 
1631.  In  presence  of  the  bishop  of  Dunblane, 
my  lord  ot  Carnegie,  my  lord  Justice  Clerk, 
and  Justice  Depute.  The  whilk  day  James 
lord  Uchiltrie  being  present  before  the  lords 
examinators  above-named ;  and  the  list  of 
Names  before  mentioned  being  shewed  unto 
him,  and  he  required  to  declare  if  he  would 
recognize  and  acknowledge  the  same  to  be  his 
oVn  hand-writing;  the  said  lord  Uchiltrie,  after 
inspection  and  consideration  thereof,  declared 
that  List  of  Names  was  written  with  his  own 
hand,  and  delivered  by  him  to  the  Lord-Trea- 
surer of  England  ;  iic  svbscribitur  J.  Uchiltrie, 
ad  B.  of  Dunblane,  Carnegie,  Geo.  Elphinston, 
A.  Colville. 

The  Tenor  of  the  lord  Uchiltrie's  Dittay  or  In- 
dictment. 

James  lord  Uchiltrie ;  Ye  are  indicted  and 
accused  forasmekill  as  by  divers  acts,  statutes 
and  constitutions  of  parliament,  made  and  pub- 
lii>hcd  in  the  days  of  our  sovereii^n  lord^s  most 
royal  progenitors,  specially  by  the  4Sd  act  of 
the  2nd  parliament  of  James  1,  of  worthy  me- 
mory it  is  et^acted,  statute  and  ordained.  That 
alt  leasing- makers  and  telle)*s  of  them,  whi& 
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may  engender  discord  betfrixt  the  king  and  his 
people,  wherever  they  may  be  gotten,  fhiiU  be 
challenged  by  them  that  power  lias,  ami  tyne 
life  and  goods  to  the  Ifing.  And  likewise  by 
the  B3d  act  of  the  sixth  parliiuncnt  of  kini 
James  1,  of  eternal  memory,  bearing  toucLing 
die  article  of  Leasing-makers  to  the  king's  grace, 
of  his  barons,  great  men  and  lieges,  and  for 
punishment  to  be  put  to  them ;  therefore  it  is 
thereby  declared,  that  the  kin^^'s  grace,  with 
advice  of  his  three  estates,  ratifies  and  approves 
the  acts  and  statutes  made  thereupon  of  before, 
and  ordains  the  same  to  be  put  to  due  execu- 
tion in  all  points;  whilks  acts  of  parliament, 
in  the  205th  act  of  the  14th  parliament  of  our 
sovereign  lord's  dearest  father  king  James  tlie 
6,  of  happy  and  never-dying  memory,  and 
with  advice  of  his  highnesses  estates  in  that  par- 
liament ratified,  approven,  and  confirmed,  and 
ordained  to  be  put  in  execution  in  all  time 
thereafter  following,  as  in  the  said  laws  and  acts 
o£  parliament,  at  length  is  contained.  Not- 
withstanding whereof,  it  is  of  verity,  that  he 
the  said  James  lord  Uchiltrie,  having  in  the 
month  of  May,  the  year  of  God  1631,  last  past, 
heard  by  relation  of  Donald  lord  Ilea,  that 
certain  speeches,  sunniscs  and  iafonnations 
were  made  to  hiut  by  David  itumsay,  with  the 
head  of  Mr.  Robert  Meldrum,  and  certain 
other  persons  beyond  sea,  in  Sweden,  Pomer- 
land  and  Holland  respectively;  and  by  the  said 
David  Ramsay  and  certain  other  persons  within 
the  kingdom  of  £n|;land,  anent  some  plot  and 
dangerous  purpose  intended  aoainst  the  sacred 
person  of  our  gracious  lord  and  sovereign,  the 
king's  most  excellent  majesty,  his  gracious 
queen,  and  their  dearest  son  the  prince,  and 
against  the  land  by  surprizing  the  king's  ma- 
jesty's houses  and  castles  of  Edinburgli,  Strive- 
ling,  and  Dunbarton,  and  for  seizing  of  the  town 
of  Leith,  Ye  not  being  content  to  retain  your- 
self within  the  bounds  of  a  faithful  subject,  by 
revealing  of  that,  whereof  ye  had  received  in- 
formation from  the  said  li>rd  Rea,  out  of  a 
malicious  policy  nnd  design,  tending  to  the 
sowing  of  discord  and  sedition  betviixt  his  ma- 
jesty and  his  most  ioyal  subjects,  the  lord  mar- 
quis of  Ilamiltoo,  the  earl  of  Haddington,  the 
earl  of  iioxhurgh,  and  the  earl  of  Bucclcugh ; 
did  at  your  first  meeting  with  his  majesty,  winch 
was  upon  tlie  17  th  of  May  lost  past,  signify  to 
his  highness  that  tlic  biismess  was  a  Treason 
intended  against  his  majesty :  and  that  the  party 
was  the  marouis  of  llamihon,  as  ye  was  in- 
formed. Ana  to  the  effect  his  majesty  might 
be  put  in  better  assurance  of  the  truth  of  your 
iaid  speeches,  ye  upou  the  16th  of  May  pre- 
ceding, delivered,  to  the  lord- treasurer  ot  Eng- 
land, A  List  of  Names,  to  represent  to  his  ma- 
jesty, the  strength  of  tlic  said  marquis  of  Hamil- 
ton's party  and  adherents  in  Scotland.  Whilk 
is  all  written  with  yonrown  hand,  and  intitled. 
**  Representation  for  my  Lord-Treasurer." 
Whereui  ye  name  tl^e  marquis  of  Hamilton  to 
be  the.  prime  agent,  and  names  the  earl  of 
BfelroSy  now  earl  of  Haddington,  the  earl  of 
Roxbai|;h,  and  tlie  earl  of  Bucclengh,  to  be 


plotters.     Likewise   upon  Sunday,  being   the 
22d  of  May  Inst  past,  at  which  day  the  murquis 
of  Hamilton  (iia\iiig  come  poatlrom  Scotland 
in  three  days)  wns  to  present  hini«>elf  to  his  ma- 
jesty.    And  ye  thinking  that  yt*  iiad  possessed 
his  majesty  sulliriently  w  itlj  your  malicious  Leas- 
in^s  nnd  Claiuinnies  aciciinst  the  said  lord  fnur- 
quis;  .ind   that  his  majesty  being  so  instigate 
and   irritate   ncininst   hnn,  would    follow  your 
cruel  and  molicious  counsel ;  ye  came  to  his 
majesty  about  the  end  of  his  dinner,  and  most 
boldly  and  malc-pertly  spake   to  his  majesty 
these  words,  *  Sir,  now  ye  know  the  business, 
*  but  knows  not  the  time,  and  therefore.  Sir,  - 
'  either  do  or  die.'    By  the  whilk   malicious 
couubel  (if  God  by  his  grace  hud  not  ruled  and  • 
directed  the  heart  of  our  gracious  sovereign  to 
proceed  in  the  business  with  greater  wisdom, 
calmness  and  moderation,)  ye  uy  your  former 
wicked  counsel  intended  ye  thereby  did  what 
in  you  lay,  to  move  and  cause  his  maje^ity,  to 
put  in  practice  some  sudden  and  violent  course, 
for  subversion  of  the  life  nnd  honour  of  the  said 
lord  marquis,  his  majesty's  most  luyal  subject. 
Like  as  all  the  present  articles  and  passages  in 
your  proceedings,  in  the  premises,  were  malici- 
ously forged,  invented   and  practised  by  your- 
self; without  any  warrant  arising  to  you  from 
the  Relit t ion  of  the  said  lord  Rea's;  wiulk  is 
manifest  by  your  own  Deposition,  made  in  the 
presence  of  a  number  of  the  council  of  England, 
deputed  by  his  majesty  for  your  examination, 
upon  the  20th  and  24ih  of  June  last  past.     By 
the  which  ye  have  granted  and  confessed  the 
premises  laid  to  your  charge  to  be  of  verity ; 
nnd  also  does  grant  that  the  paper  of  Names 
which  ye  did  deliver  to  my  Lord-Treasurer, 
as  said  is,  was  made  by  yourself.     And  that 
the  lord  Ren  was  not  privy  to  the  making  there- 
of, nor  to  the  delivery  of  the  same,  to  tnc  said 
Jxird-Treasurer.     And  sic-like  in  your  examin- 
ation, yc  being  inquired  for  whatrause,  ya 
did  name  the  said  lord  marquis  to  be  prime 
agent,  ve  conld  assign  no   true   reason,   nor 
cause,  by  any  warrant  of  the  lord  Ilea  ac^inst 
I  the  marquis.     But  by  the  contrary  the  said  lord 
Rea  being  examined  upon  the  21st  of  .Tnne, 
ill  presence  of  his  majesty's  council,  declared 
that  he  knew  nothing  against  the  person  of  the 
lord  marqui*^ ;    but  tiiat  the  said  l<»id  marquis 
was  as  good  a  subject  as  any  the  king's  majesty 
had.      And  likewise  ye  being  asked  by  what 
warrant  ye  did  call  the  earls  of  Melros,  Rox- 
burgh, and  Bucclengh  to  be  Plotters ;    ye  an- 
swered thereto,  that  the  lord  Rea 'had  told  you, 
that  the  lord  Sea  forth  had  a0irmed  to  him,  that 
the  earls  of  Melrps  and  Roxburgh  were  ae- 
quainted  with  the  pariicidais  and  secrets  of  that 
business,  declaring  thereby  thnt  the  lord  Rea 
had  aliirmed  that  to  vou,  betbre  von  eave  in, 
and  delivered  your  paper  of  representation  to 
the  lord  treasurer.      And  further,  ye  declared, 
that  the  lord  Rea  had  tuld  you,  tfiat  he  conld 
not  guess  who  else  should  have  been  upon  the 
plot,  unless  it  were  the  lonl  Buccleu|;h.     Albeit 
the  lord  Rea  being  examined  in  presence  of  his 
majesty's  council  upon  the  21th  of  Juue  laR 
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past,  declared,  that  the  first  time  the  lord  Sea- 
fort  h  had  any  speech  with  him,  anent  the  earls 
of  Melros  and  iioxhurgh,  and  their  being  privy 
to  the  marquis  of  IIamUtaQ*s  business,  was  upon 
the  Monday  after  the  marquis  of  I{amilcun*s 
coming  out  of  Scotland,  and  not  before :  and 
the  marquis  having  come  to  court  from  Scotland 
upon  Saturday  the  21st  of  May,  and  the  repre- 
sentation given  by  you  to  the  Lord  'I  reasurer, 
containing  the  list  of  the  Tlottcrs  and  Actors, 
being  given  in  by  you  to  the  said  Lord  Treasu- 
rer, upon  ihe  IGtIi  of  May  before ;  ye  could 
never  truly  affirm,  that  ye  had  nauted  the  said 
earls  to  be  plotters,  upon  pretence  of  any  in- 
formation received  from  my  lord  Ren,  who  did 
not  speak  to  you  nnent  tliem,  at  the  time  of  the 
giving  of  the  said  Representation ;  but  ei^^ht 
diiys  thereafter,  and  such  like.  The  said  lord 
Kea  deponed  upon  xlie  said  lJ4th  of  June,  that 
ye,  and  not  he,  did  name  the  earl  of  Bucdeugh, 
as  one  who  would  take  arms  in  Scotland  to  as- 
sist the  murquis ;  by  the  whilk  Lcasings,  Ca- 
lunmies,  and  slanderous  Speeches,  untruly 
alotted,  deviled  and  vented  by  you,  auainst  the 
suid  marquis  of  Hamilton,  the  eark  of  Hadding- 
ton, Roxburgh,  and  Bucclr-U};h,in  manner  fore- 
said ;  all  of  them  being  his  majesty's  faithful 
councillors  and  loyal  subjects ;  ye  have  mani< 
festly  controverted  the  tenor  of  the  said  laws, 
and  acts  of  parliament,  and  incurred  the  pains 
and  punishment  mentioned  therein,  viz.  the 
deserved  punisUuient  of  death,  which  ought 
and  should  be  execute  upon  you  with  all  rigour, 
to  the  terror  imd  example  ot  others. 

The  Justice  at  command  of  a  warrant  and 
direction  of  the  lords  of  the  secret  council, 
whereof  tiie  teuor  follows :  '  Apud  Halyrud- 
^  hon^ie,  vice^imo  quiiito  die  mensis  Nov.  1631. 
'  The  Lords  of  the  secret  council,  for  some  spe- 

*  cial  cause,  and  considerations  movinv  them, 

*  ordains  and  commands  his  majesty's  justice, 
'justice-clerk  and  their  deputes,  to  prorogat 

*  and  continue  the  Dyet  appointed  for  ihe  Trial 
'  of  James  lord  Uchiltrie,  until  Thursday  next, 

*  tiie  IsC  of  Dec.  next  to  come :    whtrcanent 

*  this  extract  of  the  act  »hall  be  unto  the  said 

*  justice,  j  ustice-clerk  and  their  deputes, '  a  War- 
< '  rant  extract  um  de  lihris  actorum  secreti  con- 
* '  cilii  S.  D.  N.  re- is,  per  me  Jacobum  Prym- 

*  *  rose,  dericum  ejusdam,  sub  mc  is  signo  et 
'  '  subscriptione  inanuaiibus,  sic  subscribitur 
* '  Jacobus  Prymrose ;' '  Prorogates  and  conti- 
nues the  Trial  of  James  lord  Uchiltrie,  now 
impannelled,  to  the  morn  the  1st  of  Decem- 
ber next  to  come,  and  ordained  him  to  be  re- 
turned back  to  ward,  (o  be  kept  in  sure  firm- 
ance,  in  the  mean  time :  the  jury-  or  persons  of 
assize simimoued  to  this  day,  are  warned,  apud 
acta  to  compear  the  said  1st  day  of  December 
next  to  come :  ilk  person  under  the  pain  of  six 
marks.— Whereupon  the  Advocate  asked  In- 
struments. 

Curia  JusMciaria  S.  D.  N.  Recis  tent*  in  pre- 
torio  bnrp  de  Edinbiir^h,  primo  die  mensis 
Decembris,  aimo  Dom.  mjllesimo.  sexcen- 
tesimo,  tricesimo  primo,  per  honorabiles  ct 


discretos  viros,  magistros,  Alexander  Col- 
ville  de  Blair,  et  Jacobum  Robertoun,  ad- 
vocatum,  jasticiarios  depotatos  nobilis  et 
potentis  coroitis  Willielmi  comitis  de  Sira- 
tberne  et  Monteith,  dom.  Grahame,  Kill- 
bryde,  et  K^npont,  pnesidis  secreti  conctlii 
ct  Justiciar!!  generalis  diet.  S.  D.  N.  Regis, 
totius  sui  regni  Scotis,  ubilibet  constiiut. 
sect  is  vocatis  et  curia  legitime  affirmata. 

Intran' 

James  lord  Uchiltrie,  delated  of  the  crimeft 
foresaids,  contained  in  his  Indictment  preceding. 

Pursuer. — Sir  Thomas  Hope  of  CraighaU, 
knight  and  baronet ;  his  majesty's  advocate  far 
his  highness's  entries. 

Prolocutors  in  defence. — Mr.  Robert  Naime, 
Mr.  Alexander  Pierson,  Gilbert  Neilson,  Ad* 
vocates. 

Tlie  Prolocutors  for  the  impannelled,  pro- 
duced an  Act  of  the  Lords  of  secret  council  ; 
ordaining  and  commanding  them  to  compear 
and  assist  him,  by  proponing  of  all  lawful  de- 
fence, competent  to  him  on  his  Trial,  and  de- 
sired the  same  might  be  insert  and  remain  oq 
process,  whereof  the  tenor  fallows :  <  Apod  Ha- 
'  lyrudhonse  vigesimo  qointodie  mensis  Novem- 

*  oris,  1631.      Whereas  James  lord  Uchiltrie 

*  has  mad 6  choice  of  Mr.  Robert  Nairne,  Mr. 
'  Alexander  Pierson,  and  Gilbert  Neilson,  ad- 
'  vocates,  to  concur  and  join  with  him,  for  pro- 
'  poning  of  his  lawful  (fefences,  competent  to 
'  him  against  the  Dittay,  whereupon  he  is  to  be 
'  accused  befort  his  majesty's  justice,  upon  the 
'  1st  of  December  next :  therefore  the  Lords  of 
'  secret  council  ordains  and  commands  the  satd 
'  three  advocates  to  confer  and  meet  with  the 

*  said  lord  Uchiltrie, to  receive  his  informations; 
''to  accompany  and  assist  him  at  the  bar ;  and 
'  (o  do  their  duty  and  olhcc  in  all  and  every 
'  thing  lying  to  their  chaise,  concerning  the 

*  proponino;  of  all  lawful  defences,  competent  to 
'  the  said  lord  in  his  trial.  Wiiereanent  the 
'  extract  of  this  act  shall  be  to  them  a  warrant 
'  <  extractum  de  libris  actorum  secreti  concilii 
' '  S.  D.  N.  reeis  per  me,  magistrom  Gilbertum 
'  *  Prymrose,  clencum  ejusdem,  sob  meis  signo 
' '  et  suhscripttone  roanualibus,  sic  sohscribitar 
'  *  M.  Prymrose."  After  reading  of  the  whilk 
Act  of  Council,  the  said  Prolocutors  protested, 
because  the  present  matter  of  disputation  est 
ret  ardua,  anent  Treason  and  Relations  thereof, 
from  party  to  party ;  that  whatever  the  exi* 
gence  of  the  cause  requires  from  them,  as  proofs 
to  speak  herein,  for  clearing  of  the  nobleman 
impannelled,  his  innocence,  and  of  the  war- 
rants of  his  information;  that  it  is  pot  with  any 
thought  of  wronging,  or  tasking  of  any  parties, 
noblemen  or  nthers ;  but  to  do  that  whilk  their 
duty  as  Prolocutors  craves  of  them  to  be  done, 
being  contmanded  hereto  by  the  Lords  of  his 
majesty's  secret  Council:  and  that  the  purpose 
and  speeches  that  shall  by  God's  assistance  be 
uttered  and  delivered  by  them  in  ttiis  raaUer, 
nmy  be  so  accepted  of  my  Lor^  Justice. 

'Thereafter  the  Indictment  of  the  lord  UchiU 
tne^  b(ing  read  judicially,  and  he  accused  of  th« 
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crimes  therein  contained ;  my  Lord  Advocate 
asked  lostniments  of  the  reading  thereof,  and 
of  the  acts  of  parliament  set  down  in  the  pro- 
position of  (he  said  Indictment  And  because 
the  subsumption  of  tlie  said  Indictment  is 
foanded  upon  certain  Depositions  made  in 
England,  in  presence  of  five  of  his  mnjesty's 
coDOcillarvy  deputed  by  his  majesty  to  that  ef- 
fect: he  therefore  repeats  the  Exnmiuations  of 
the  lord  Uchiltrie  produced  yesterday  in  pro- 
cess, dated  the  90th  and  24th  of  June  last;  with 
the  three  Examinations  of  my  lord  Rea*s, 
«vherpof  two  are  dated  the  91st  of  June,  and 
the  third  apon  the  24th  of  June ;  and  declared, 
that  he  used  these  Depositions  under  th^handi 
and  subscriptions  uf  the  five  councillors  of  Eng- 
land, as  authentic  copies,  whillc  should  make  as 
good  faith,  as  if  the  principal  were  produced. 

It  is  alleged  by  Mr.  Alexander  Pierton,  as 
Prolocutor  for  the  pannel»  that  it  canunt,  nor 
should  not  be  proceeded  against  the  impannel- 
led  here  in  Scotland,  but  conform  to  the  laws 
and  statutes  of  England ;  the  place  of  the  pon- 
nelhisofrenoe,(if  any  bo)and  not  conform  to 
the  municipal  laws  of  Scotland.  *  Quia  de  jure 
*  judex  originis  vel  domicilii  non  potest  punire 
'  sttbditum  delioqoentem  extra  territorium,  nisi 
'  secundum  poenam  impositamajurecommuni, 
'  vet  secundum  statuta  loci  in  quo  deliquit  non; 
'  autem  secundum  statute  ipsius  loci  originis, 
'  vel  domicilii.'  Julius  Clarus,  quest.  85,  numb, 
quarto. 

It  is  answered  by  my  Lord  Advocate,  that 
the  alledgente  is  no  ways  relevant,  eicept  the 
pnnnel  will  condescend  to  the  relevance  of  the 
Dittav ;  and  of  his  own  consent  be  content, 
tliat  the  same  pass  to  the  knowledge  of  an  as- 
size. Nemt,  it  is  answered  by  his  majesty's  ad- 
vocates that  he  oppones  his  majesty's  Letter 
Hirect  to  the  council,  bearing,  that  the  impan- 
nelled  shall  be  tried  according  to  the  laws  of 
this  kingdom.  And  in  the  one  place  it  shall  be 
justified,  that  his  majesty's  letter  shall  he 
grounded  upf>n  the  civil  and  common  law. 

It  is  answered  thereto  by  the  lord  Uchiltrie 
and  hi«»  Prolocutors ;  that  the  king's  majesty's 
J^etter  ii>,  and  must  be  understood,  without  pre- 
judice,  of  the  pannel's  lawful  defences. 

Itetiif  Tluit  the  alledged  crimes  contained  in 
the  Dittny  are,  or  perchance  may  be,  lawful  in 
England,  and  yet  criminal  in  Scotland ;  and  it 
carrirs  no  reason  that  the  pannel  should  he 
punished  here  in  Scotland,  for  any  fact  com- 
mitted in  England,  not  punishable  by  the  laws 
of  Enghuid,  where  the  pannel  is  tutus  ratione 
loci 

Steuuda,  It  is  alledged  by  the  Pannel,  that 
the  sabsumptton  of  the  indictment  has  no  de- 
peadance  upon  the  proposition  thereof;  be- 
muse tlie  particniars  contained  in  the  subsump- 
tion are  no  ways  the  It asings  mentioned  in  the 
nid  acts  of  parnament,  whereupon  the  proposi- 
tion is  fbaoded,  especially  seeing  the  leasings 
pientioned  Jn  the  said  acta,  are  leafimts  tend- 
^%  to  discord  hetwist  the  king  and  his  pco- 
pie:  and  die  telling  whereof  is  unlawful  and 
prohibit    But  the  paniculart  of  the  Dittay  or 


Indictment  arc  no  ways  such.  Bat  by  the  con* 
trary,  the  matter  thereof  being  an'  heinous  tree* 
son  against  the  king's  majesty  and  estate ;  in 
favour  of  both,  '  propter  publicam  uiilitatem,* 
it  is  incumbent  to  every  subject  that  shall  hear 
speeches  of  such  matter,  thoui;h  the  matter  it- 
self be  a  lie  and  untruth,  whilk  is  alike  to  the 
hearer,  neither  does  it  belong  to  him,  to  judge 
or  discern  therein ;  it  is  incumbent,  I  say,  to 
every  subject  incontincittly  to  tell  the  same  ; 
the  telling  whereof  tends  not  to  discord  be* 
tween  the  king  and  his  people ;  but  to  sup- 
press and  prevent  the  same,  and  the  chief 
cause  thereof,  which  is  Treason ;  and  the  not 
t«>lline  and  reveahng  whereof  is  punishable  by 
the  law  of  all  nations,  by  our  municipal  laws 
and  acts  of  parliament;  yea,  by  the  same  acts, 
whereupon  tne  Dittay  is  founded,  viz.  James  6, 
parliament  14,  cap.  205.  And  therefore  the 
telling  thereof  is  no  ways  prohibited  and  pu* 
nishnble  by  the  snid  acts,  neither  are  these  par- 
ticulars in  the  Indictment  the  leasings  men- 
tioned in  the  snid  acts,  whilk  is  medium  con' 
cludr.ndi  in  the  Dittay.  And  whilk  last  act  be- 
ing the  last  in  time,  as  it  ratifies,  so  it  explains 
the  true  sense  of  the  former. 

And  further,  it  is  alledged  by  Gilbert  Ncii^ 
son,  prolocutor  for  the  Pannel,  that  not  only  by 
the  foresaid  act,  of  the  14c h  parliament  of  king 
James  6,  whereupon  the  Dittay  is  founded,  is 
there  a  necessity  laid  upon  the  impannelled,  and 
all  his  majesty's  lieges,  to  reveal  what  they  hear, 
concerning  his  majesty's  prejudice ;  but  like- 
wise by  the  1S4th  act  of  James  6*s  8th  parlia- 
ment, it  is  specially  statute.  That  wliosoever 
hears  any  speeq^es  to  the  harm  or  prejudice  of 
the  king's  majesty's  estate,  shall  with  all  dili- 
gence reveal  the  same  to  his  majesty,  or  to 
some  other,  the  king's  m:ijesty*8  officers,  thai 
may  make  the  same  manifest  to  his  majesty, 
with  this  special  addition,  that  in  case  the  same 
be  not  done,  the  person  concealer,  and  not 
teller  or  revealer,  shall  incur  the  like  punish- 
ment, contained  in  the  said  acts,  set  down 
against  the  principal  leasiog-makers.  And' so 
tlie  impannelled  was  necessitate,  upon  no  less 
pain  than  his  life  and  estate,  to  reveal  the  same. 

It  is  answered  by  his  majesty's  Advocate,  That 
this  preceding  de^nce  can  elude  no  part  of  the 
Dittay ;  bt cause  the  first  part  thereof  anent 
the  lawfulness  or  necessity  of  revealing  of  trea- 
son is  granted  in  the  Dittay  or  Indictment. 
And  if  Uie  pannel  had  contained  himself  within 
the  duty  of  revealing,  albeit  the  Plot  and  Trea- 
son reve  tied  had  hcen.  false,  yet  he  would  have 
deserved  commendation  and  reward  frum  his 
master.  But  the  Indie; men t  is  founded  upon 
three  partieolars,  to  the  whiik  no  answer  is 
miide ;  and  whilks  three  particulars  agrees  and 
quadrates  with  the  natural  quality  of  the  leas- 
invs,  contained  in  the  act  of  parliament,  where- 
upon the  Dittay  is  founded.  Because  they  are 
such,  as  might  have  engendered  discord  be- 
twixt his  majestf  and  his  loyal  subjects ;  in  so 
far  as  itis  qualified  in  the  Dittay,  that  the  im- 
pannelled having  only  bad  his  relations  from  the 
lord  Rea,  and  whXk  rebtions  had  no  warrant 


443]    STAT£  TRIALS,  7  Charles  I.  1631.^7^  Trial  (^  James  Lord  UckiUrie,    [iU 


•gainst  tbc  marquu  of  HamUton's  person,  as 
author  or  actor  of  the  Treaton,  nor  against  the 
three  noblemen  as  Plotters,  but  depended  '  ex 
*  auditusy  vei  relatione  relati  ab  altero  ;'  that 
is,  from  David  Ramsay,  and  Mr.  Robert  Mel- 
di^uB),  of  whom  neither  of  them  did  relate  any 
thing  chat  could  prove  against  the  marquis; 
but  simply  upon  tlie  speeches  and  report  of 
9ome,  whom  they  call  his  followers,  or  upon 
their  imagination,  or  possibly  foolish  and  per> 
verse  wishes,  that  the  nobleman  who  was  im- 
ployed  for  the  levying  of  an  army  for  aiding 
the  king  of  Sweden,  should  employ  his  forces 
to  the  destruction  of  the  king,  his  queen,  the 
prince  their  dearest  son,  and  kingdom.     Yet 
the  impannelled,  when  as  he  might  have  suffi- 
ciently exprest  his  loyal  duty  to  his  master,  by 
bringing  the  lord  Reato  Ifis  majesty,  to  make  his 
own  relation,  did  at  the  first  appearance  before 
his  majesty  turn  the  uncertain  report  and  rela- 
tion to  a  positive  speech :  shewing  that  the  bu- 
siness was  a  treason ;  and  the  party  the  mar- 
quis of  Hamilton.    Next,  the  Pannel,  by  his 
Kepresentation  all  written  with  liis  own  hand, 
and  delivered  tojny  Lord-Treasurer  of  England, 
to  be  shewn  to  his  majesty,  he  has  expressed 
the  lord  marquis  to  be  prime  agent ;  and  the 
earls  of  Uaddmgton,  Roxburgh,  and  Buccleugh 
to  be  plotters;  and  bath  added  to  the  number 
of20or30  noblemen,  as  adherents  to  them. 
And  last,  when  his  rosijesty  had  received  this 
positive  information,  and  was  possessed  with 
appearance  of  the  truth  thereof;    to  add  a 
spark  to  the  fuel,  the  Motto  was  given,  '  Sir, 
'  now  either  door  die;'   whilk  words  could 
not  contain  any  other  inten^n  or  event  (if 
his  majesty  had  not  been  graciously  and  wisely 
disposed),  but  either  to  have  used  some  vio- 
lent course  against  the  marquis's  person  and 
life,  or   to   commit  him   to  prison,  and  to 
cause  him  to  make  answer  as  to  Treason,  ex 
viuculis :    whilk  is  tlie  condition  of  traytors, 
both  by  the  common  law  and  by  the  act  of 
parliament,  made  by  king  James  S,  parliament 
12,  cap.  49,  whereby  it  is  ordained.  That  per- 
sons slandered  of  Treason,  shall  be  taken  and 
remain  in  firmance,  while  they  thole  an  assize. 
And  all  their  proceedings  are  directly  con- 
trary to  the  act  of  parliament,  whereupon  the 
Dittay  is  founded,  especially  seeing  the  Pannel, 
by  his  Deposition  made  the  90th  of  Jane,  Ar- 
ticulo  primo,  in  relating  the  lord   Rea's  first 
speeches  declared  that  the  lord  Rea  granted 
that  he  had  no  certain  ground  for  the  Treason 
alledged   by  him;  and  it  is  an  heinous  and 
odious  fact,  punishable  by  all  laws,  to  torn  rela- 
tion into  delation,  and  to  be  an  author  or  ad- 
viser to  a  sovereign  pnncey  to  begin  iit  execu- 
tion before  trial.    And  all  the  particular  points 
of  the  Dittay  are  clear,  and  evident  by  the  De- 
position of  the  impannelled,  made  upon  the 
I20thand  S4>thdays  of  June;  whiik  are  the  true 
copies  of  the  origin&rand  authentic  Deposi- 
tions, made  in  the  presence  of  five  of  his  ma- 
jestjF*s  council  in  England  ;  Uke  as  the  copies 
produced  and  read  in  the  presence  of  the  Pan- 
nel, and  his  prolocutors,  are  subscribed  by  the 


said  five  councillors ;  and  also  are  declared  by 
hb  majesty's  letter,  directed  to  his  council  the 
24th  of  September,  to  be  tru^  copies  of  the  said 
Depositions :  whereof  the  principals  are  retain- 
ed by  his  majesty,  for  th^  causes  mentioned  in 
the  said  Letter.  And  therefore  ought  to  have 
full  faith,  as  if  the  principals  were  produced  ; 
like  as  the  Pannel  by  his  acts  de  calumnia  will  * 
not  refuse,  hut  that  the  Kepresentation  cpntain- 
ing  the  list  of  the  names  was  given  in  by  him, 
without  the  privity  of  the  lord  Hea,  and  also  that 
he  spake  these  words  to  his  majesty  upon  the 
Sunday  after  dinner,  being  the  22d  of  May  ; 
which  was  the  self  same  day  that  the  marquis 
came  from  Scotland  to  ]i)ngland,  and  was  lo 
presefit  himself  to  his  majesty,  viz. '  The  purpose 

*  is  known,  the  time  not  known ;  Sir,  either 
'  do  or  die ;'  in  respect  whereof  the  ailed- 
gente  ought  to.  he  repelled. 

It  is  duply ed  for  the  Pannel  by  his  Prolo- 
cutors, as  to  the  particulars  contained  in  my 
Lord  Advocate's  Answer,  they  cea^eto  answer 
him  now  in  the  general,  seeing  they  are  upon 
the  relevancy  of  the  Dittay  and  Indictment, 
and  shall  answer  every  one,  singulatba  as  they 
lie  in  the  Indictment,  luo  loco. 

TertiOf  It  is  alledged  for  the  Pannel,  that  the 
particulars  contained  in  the  Indictment  are  not 
LeasiugS,  <  quoad  referentem  neque  id  genus 
'  referens  raeutitur,  quoniam  quantum  in  ipso 

*  est  non  fallit,  sed  fallitur,  et  quicquid  falsitatis 

<  vel  mendacii  in  relatis  inest,  id  ad  suos  au- 

<  thores  referendum,  cap.  Is  autem  92  quest. 
'  2,  et  cap.  55.  Beatus  Paulus  ibidem,  ubi  di« 
'  ckur,  non  mentiri  eum  qui  animum  fallendi 
'  non  babet  quod  est  essentiale  et  formale  men- 
'  dacii,  impostura  scilicet  et  ioteutio  fallendi.' 
And  the  telling  and  revealing  of  the  whilks 
matters  aforesaid,  '  nullum  habet  in  se  delic- 
'  turn,  sed  est  de  nature  boui;'  being  com- 
manded, and  therefore  in  the  hearer  and  relater, 
'  presumitur  omnis  dolus  abesse,  quia  parere 
'  necesse  habet.'  And  specially  in  such  a  bu- 
siness as  this,  whilk  so  highly  concerns  the  king's 
majesty  and  estate.  Whereof  there  was  so 
great  appearance,  by  the  relation  made  by  the 
lord  Rea,  whilk  the  paimel  craves  ma^  be  read 
to  the  judge. 

It  is  hngwered  by  mv  Lord  Advocate^  that  if 
the  defence  means  of  the  Treason  rcUited  by 
tlie  lord  Rea,  the  pannel  cannot  be  quarrelled 
for  it,  nor  for  telling  thereof,  albeit  it  were  a 
lye.  Bat  the  Leasiugs  and  Calmnuies  assumed 
upon  in  the  Dittay,  arises  upon  the  contra- 
diction, betwixt  that  which  was  related  by  the 
lord  Rea,  and  that  whilk  was  spoken  aqd 
affirmed  positive  to  his  m^euy.  And  where 
it  is  alledged,  that '  mendacium  est  semper  coin 
'  animo  tallendi,'  that  is,  *•  in  di^crepantia  inter 
Mntellectum  et  vocem  ejusdem  personsi;* 
where  he  thinks  one  tiling,  and  speaks  anoth^, 
whilk  is  not  our  case.  But  '  mendacium  vel 
'  falsitas,'  whereupon  we  dispute,  is  the  dis- 
crepance and  the  contrariety  .betwixt  the  re- 
lation made  bv  the  lord  Rea,  and  tluit  which 
is  related  by  tiie  pannel:  wherein  thie  pannel 
,  was  obliged^  as  a  faithful  subject^  to  make  a 
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simple  or  true  relation,  '  sine  parajphrasi,  vel 
'  periphrasi,  sine  interpretatione,  vel  circumlo- 
'  cauone,  et  ut  in  Appgrapha  tel  exemplari 

*  comn^ittitur  falsitas,  si  transcriptio  dif!ert  ab 

*  exemplari,  ita  committitur  faisitas  ubi  relatio 
'  positive  refertor;'  whilk  is  ihe  leniings,  where- 
upon the  Dittay  subsumes.  And  where  it  is 
desired  that  the  lord  Rea's  delation  may  be 
produced  and  read  to  the  Judge,  if  it  be  meant 
of  that  relHtion  whilk  is  subscrihed  by  the  live 
couocillors  of  England  ;  and  if  the  pannel  will 
acknoi«led^e  it,  to  make  faith  as  the  principal, 
together  with  the  reamnent  depositions  of  the 
pannel,  and  the  lord  Reu,  whilk  are  all  sub- 
scribed by  the  said  five  counciltors,  and  already 
produced  and  read  to  the  judge;  the  pannel 
»ball  receive  satisfaction  of  his  desires,  other- 
ways  not. 

ft  is  daplyed  for  the  Pannel,  that  the  fore- 
said afledgeance  is  to  answer  that  part  of  the 
Dittay,  bearing  the  heads  thereof  to  be  forged 
and  vented  by  the  pannel. 

Quarto,  it  is  aliedged  by  the  Pannel,  that  as 
to  the  subsumption  of  the  Dittay,  bearing,  that 
all  the  articles  and  passages  of  proceeding 
therein  mentioned,  were  maliciously  invented 
and  practised  by  the  pannel,  whilk  is  qualifyed 
by  the  Pannel's  own  Deposition  and  aliedged 
Confession  against  himself,  and  by  the  Pannel's 
Deposition  freeing  the  Lord  Rea,  and  the  lord 
Ilea's  Deposition  freeing  himself  thereof;  the 
qualiiicntioQ  infurces  not  the  pannel  in  the 
particulars  to  be  a  leasing-mnker,  and  to  have 
forged  lyes. — First,  For  the  Fanners  own  De- 
position, it  inforces  the  just  contrary,  to  wit, 
iliat  the  lord  Rea  was  the  PanneKs  informer  in 
ntl.  As  for  the  lord  Rea's  Deposition  agaiust 
the  pannel,  proported  in  the  Dittay ;  that  in- 
forces not  forgmg  of  lyes  against  the  panne), 
neither  can  the  lord  Rea's  deposition  have  any 
force  against  him;  first,  because  the  lord  Re.i 
n  party,  and  the  pannel  is  a  witness  against 
him  for  the  kinp^,  and  whose  deposition  cannot 
be  re>pected  agninsi  the  testimony,  mide 
a«i;irnst  Fnmself,  for  the  king's  majesty  :  and  in 
ciTect  is  but  a  denial,  whilk  can  neither  liberate 
himself,  nor  weaken  the  pannel's  deposition. 

*  Et  omnibus  in  re  propria  dicendi  testimonli 

*  Aicultatem  jura  submoverunt,  lege  10.  Cod. 
'  de  testibus.'  Ilem,  The  lord  Rea's  deposition 
made  by  him,  not  being  sworn, *and  so  is  null 
of  the  law;  *  Quia  testis  injuratus  examinatns 

*  non  probal  nee   fidem  facitit,  lege  juris-ju- 

*  randi ;'  nona  Cod.  de  testibus  et  lege  tesiium 
xviii.  Cod.  eodem. 

Item,  The  lord  Rea's  Deposition  not  made 
m  the  presence  of  the  pannel,  and  so  *  non 

*  valeat  authentica,  sed  etsi,'  Cod.  de  testibus. 
Item^  Althoueli  the  lord  Rea  were  not  party, 
he  is  but  *  testis  si ngu la ris  et  nihil  probat.'  Item, 
The  lord  Rea's  Depositions  produced  cannot 
oe  respected,  because  they  are  not  the  principal 
subscribed  by  my  lord  Rea,  but  relations,  and 
doubtless  from  the  council.     *  Et  in  criminali- 

busaliorumjudicum  relationibus  credere  non 
6portct,'  Lege  singul.  xiv.  Cod.  de   accusa- 
fconibus  et  inscripttenfblis. 


'  It  is  declared  by  the  lord  Uchiltrie  fahnself, 
now  upon  Pannel,  that  tlie  Depositions  whilk 
he  made  in  England,  and  subscribed  with  hi^ 
hand,  are  true  in  themselves,  &9  he  there  de^ 
poned,  according  to  the  relations  and  groiindl 
of  Information,  which  he  received  from  iht 
lord  Rea.  The  reconciliations  which  are  in- 
grossed  in  the  several  Depositions,  being  al- 
lowed and  admitted  for  reconciling  of  any  ap- 
parent contrariety,  without  prejudice  of  what 
explanation  of  the  same  depositions  he  maf 
justly  make  further;  he  declares,  that  the 
aliedged  copies  of  the  Pannel's  own  depositionsy 
under  the  hand  of  the  five  councillors,  so  fhr  as 
his  memory  can  ^erve  him,  are  not  different  in 
the  substance  of  them,  fVom  the  original.  iBut 
that  there  is  no  more  in  his  depositions,  nor 
that  whilk  the  subscribed  copies  contain,  that 
he  cannot  say.  And  this  his  lordship  does  ac- 
cording to  his  memory,  and  in  reverence  of  hit 
majesty's  letter,  and  noblemen's  hands  thereat. 

My  Lord  Advocate  takes  instruments  of  th% 
impannellcd's  declaration  in  that  pdrt,  whereby 
he  grants  that  the  copies  of  his  depusitiooa 
made  by  him,  under  the  hand  of  the  five  coun- 
cillors, IS  not  different  in  substanc^e,  accoi-ding 
to  the  Pannel's  memory. 

Thereafter,  my  lord  Uchiltrie  and  his  Prolo- 
cutors craved  that  the  lord  Rea's  Relation 
made  upon  the  18th  of  May,  whilk  under  the 
hand  of  the  five  councillors,  ^ight  be  read  to 
him,  because  he  minds  to  found  exceptions 
thereupon. — To  the  whilk,  it  is  answered  by 
his  majesty's  Advocate,  that  he  cannot  be  com- 
pelled to  produce  the  said  Relation, 1i)  respect 
no  part  of  the  qualification  of  the  Dittay  is 
fonnded  thereupon.  And  yet  according  to  his 
former  answer,  says,  if  the  Pannel  will  acknow- 
ledge the  same,  as  it  is  under  the  hands  of  th«> 
five  counciltors,  to  make  as  great  faith  as  the 
principal,  he  Is  content,  that  the  said  Relation 
be  read;  of  the  whilk  Relation  the  tenor  fol- 
lows. 

The  true  Relation  of  such  passntres,  as  I  Do- 
nald Lord  Rea  have  heard  or  learned, 
which  may  concern  my  most  dread  sove^ 
rcrign,  or  his  estate,  beyond  seas  and  else- 
where, as  I  will  be  ready  to  takte  my  oatb 
upon,  and  s«fll  with  ray  blood  ogamst  all 
opponents.  Written  this  18th  of  May, 
l.()31. 

In  the  month  of  April,  1630,  or  thereby,  at 
my  coming  from  Stockholm,  I  found  col.  Alex. 
Hamilton,  brother  to  the  earl  of  Haddington, 
sir  James  Hamilton,  Son  to  the  said  earl,  sir 
James  Hamilton  of  Reidhall,  nephew  to  the 

said  earl,  and  one  Hamilton  the  lord  of ; 

who  were  all  officers  under  the  king  of  Sweden 
then.  But  before  my  coming  there,  they  had 
all  cashiered  themselves,  not  having  served  one 
year. 

At  this  time  the  laird  of  Bensho,  Lyndesay, 
my  lieut.  colonel,  being  bed-fellow  and  comrade 
to  sir  James  Hamilton  son  to  the  earl  of 
Haddington,  keeping  a  chamber  In  James 
Mackleane's  a  Scotstnan's  hous%  in  Stodkhohn, 
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L^ndesay  did  inforiA  me,  that  the  reason  why 
the  Hamiltons  had  cashiered  themselves,  was 
because  their  chief,  the  marquis  of  Haaiiltoii, 
was  to  be  a  soldier,  and  they  would  follow  his 
fortunes.  1  asked  Lyndes<iy  who  had  toid  him 
80  much ;  he  told  me  sir  James  Hamilton  of 
Priestiield,  Haddington's  son :  and  Lyndesay 
told  me  withal,  that  all  these  Hamiltons,  and 
sir  John  Hamilton,  another  sou  of  Hadding- 
ton's, had  denuded  themselves  of  their  fortunes 
and  estates,  some  of  them  to  their  friends,  but 
the  earl  of  Haddington's  children  to  their  father. 

Moreover,  Lyndesay  told  me,  that  sir  James 
Hamilton,  Haddington's  second  son,  had  told 
him  that  sir  James  Speoce,  now  lord  Spence, 
had  directed  Mr.  Robert  Meldrum  with  letters 
into  England;  and  that  thereafter  they  did 
•zpect  David  Ramsay  with  the  head  cousin  to 
the  lord  Spence,  as  ambassador  from  the  mar- 
^is  of  Hamilton :  and  all  the  Hamiltons  did 
expect  David  Ramsay's  coming.— Also  Lynde- 
say did  inform  me,  that  sir  James  Haruilton 
did  desire  him  to  join  with  them,  and  that  they 
would  give  liim  a  regiment ;  which  he  did 
accept,  and  did  desire  my  consent,  which  I 
did  yield  untQ« 

Also  ten  or  twelve  days  after  we  did  hear 
from  Denmark,  that  there  was  an  ambassador 
coming  from  England,  who  proves  to  be  David 
Kamsay ;  who  did  give  himself  out,  all  the  way 
as  he  came,  to  be  an  ambassador :  tvhich  to 
prove,  he  did  stand  in  competition  with  his  ma- 
lestj,  our  dread  sovereign's  extraordmar]^  am- 
bassador sir  Thomas  Roe ;  both  the  said  sir 
Thomas  and  David  Ramsay  encountering  in 
the  town  of  -  -  •  -  -  in  Denmark  :  yet  David 
Ramsay  would  never  do  so  much  as  visit  the 
other  ambassador.  Upon  %<khich  oversight  I 
did  question  David  Ramsay,  whose  answer  was, 
he  did  not  desire  to  be  seen  of  any  man  that 
would  discover  him  ;  affirming  to  his  cou^in  sir 
Robert  Anstruther  (as  David  Ramsay  told  me) 
that  no  honest  man  could  live  at  home.  David 
RaiDsay,  coL  Alex.  Hamilton,  and  sir  James 
Hamilton,  attending  their  dispatch  from  the 
king  of  Sweden  at  Elsmeby,  %vere  forced  to  re- 
side with  me  in  my  ship,  for  at  (his  time  we 
were  all  ou  ship-board. 

And  one  night  drinking  some  healths,  amongst 
tlie  rest,  the  marquis's  health  coming  by  course, 
I  asked  col.  Alex.  Hamilton,  the  marquis's 
diristiao  name;  he  answered  me,  *  James,  by 
'  the  grace  of  God  ;*  sir  James  added, '  King  of 
'  Scotland :'  therefore  his  health  passed  under 
that  name,  till  I  did  take  exceptions,  and  did 
desire  them  to  alter  their  title;  sir  Jumes 
Hamilton  answered  noUiUf  voientf  it  sliould  be 
fo,  and  did  laugh.  I  did  desire  them  to  drink 
it  more  covertly,  thus, '  To  the  happy  event  of 
'  all  Gpod  Intentions ;'  so  David  Ramsay  said 
it  should  be  so. 

That  night,  after  the  two  colonels  Hamiltons 
went  to  bed,  David  Ramsay  and  I  being  alone 
on  the  hatches  above,  David  Ramsay  and  I 
drinking  and  smoaking  a  pipe  of  tobacco,  told 
me  many  abuses  in  the  court  of  England ;  lay- 
ii^  tbt  whole  blame  upon  th«  Lord-Treasurer. 


He  told  me,  that  the  marquis  had  sent  him  with 
a  challenge  to  the  Treasurer,  and  that  Popery 
and  Aruiinianism  had  ever  come  (he  most  part 
from  the  Bishops ;  and  that  there  was  nothing 
looked  for  but  desolation  and  change  of  religion, 
and  th  it  the  pour  soul  the  king  was  blinded  to 
his  ruin  ;  and  that  he  had  been  plain  with  the 
kins,  till  he  did  gi\e  him  no  ear;  therefore  he 
said,  he  had  retired  himself  from  thence,  since 
no  hontst  mun  could  live  there,  and  with  many 
such  discourses  he  hibnured  to  possess  me.  My 
answer  was,  The  L^jrd  umend  those  evils,  and 
no  remedy  but  patiencQ^  By  God,  Donald, 
(said  he)  I  will  u^c  vour  own  phrase,  we  mubt 
help  God  to  amend  it.  He  told  me,  he  had 
brought  as  much  gold  with  him,  as  would 
maintain  him  at  the  rate  of  six  pound  a-day  for 
three  years,  and  did  assure  me  thnt  before  that 
time  would  expire,  that  God  would  raise  up 
some  men  to  defend  his  Church,  and  liberate 
honest  men  from  slavery.  Withal  he  told  mc, 
that  his  majesty  at  his  parting  nith  him,  told 
him,  that  he  would  do  with  him  as  king  Henry 
4.  said  to  Coliil,  I  will  think  on  thee  in  absence 
as  present. 

Thereafter  I  did  desire  one  favour  of  him, 
that  he  would  tell  me  if  the  marquis  of  Ilnmil- 
ton  would  come  over ;  he  said,  he  would  tell 
me  to-morrow.  The  next  night  after,  I  did 
renew  my  former  question  of  the  marquis's 
criming  over,  and  he  said  he  would.  I  asked 
him  wliut  content  my  lord  marquis  liad  at  home  ? 
He  said  none;  for  the  king  had  forced  him  to 
marry  a  wife,  and  to  acknowledge  her,  viho  he 
said  was  a  very  beast.  I  asked  him  of  what 
religion  my  lord  marquis  was  ?  He  said,  a  good 

firotestant,  and  before  it  were  long,  he  would 
et  the  world  see  his  aim  was  tlie  defence  of  his 
religion.  I  told  him^  it  did  avail  us  little  to 
make  the  Gospel  a  fair  passage  in  Germany,  if 
we  lost  it  at  home.  He  said,  there  were  many 
honest  men  in  our  land,  and  that  the  marquis 
would  use  his  army  to  protect  ihem,  which  was 
lii^  only  aim.  I  desired  him  to  go  no  further 
on  with  me;  for  I  would  not  desiie  more  trust 
of  it,  but  that  1  would  spend  my  blood  in  mv 
lord  marquis's  quarrel.  Well,  my  lord,  I  will 
go  no  further,  for  my  master's  secret  no  man 
shtiU  get. 

The  third  night,  on  land  in  an  isle,  he  told 
me,  that  Alex.  Hamilton  and  sir  James  were  to 
go  for  England,  and  he  to  Holland ;  yet  if  I 
had  any  thing  to  do  in  England,  that  he  would 
be  wilhng  to  do  me  service.  I  told  him  I  had 
a  mind  to  seek  the  reversion  of  Orkney  from 
the  kin^  my  master,  if  the  marquis  would  me- 
diate with  my  master ;  for  it  were  good  for  my 
lord  to  have  a  friend  in  that  place  for  his  ends. 
He  said;  By  God  it  was  to  be  thought  upon ; 
and  he  did  desire  me  to  give  him  leave  to'  think 
upon  it  that  night.  On  the  morrow,  he  and 
Alexander  Hamilton  did  desire  me  to  write  a 
eeneral  letter  to  the  marquis,  with  the  two  co- 
lonel Hamiltons,  with  great  asfurnnces  of  true 
friendship  from  their  master,  if  I  would  con- 
tinue constant  in  resolution ;  I  did  give  then* 
my  letter,  and  so  we  parted. 
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In  the  month  of  Jaly,  a'  day  or  two  after  the 
taking  of  Stetin,  I  did  encounter  Mr.  Meidruin 
who  came  frmn  England:  after  salutations,  i 
did  ask  l)im  what  news  ?  He  answered  inr, 
matters  are  worse  and  %vorse ;  the  king  giveth 
^retiter  way  to  Papists  and  Arroinians  than  be- 
tore ;  thox  Cottinvlmm  wa«  gone  to  bes  peace 
with  Spain  ;  that  Pembroke  was  dead ;  that 
the  marqois  governed  all,  and  was  made  Keeper 
of  Windsor,  and  was  made  knight  of  the  garter, 
and  was  to  be  Admiral  of  £ngland.  He  did 
ask  me  where  his  cousin  David  Ramsay  was : 
i  lold  him  lie  was  gone  for  Holland  ;  he  did  ask 
roe,  «ihat  he  hud  done  :  I  did  answer,  that  all 
WHS  ended  to  his  mind,  and  that  Alex.  Hnmii- 
ton  was  to  get  powder,  anns,  and  munition 
with  him  from  Sweden,  to  the  marquis.  At 
these  news,  lie  did  throw  his  cap  to  the  ground, 
and  cue  a  caper,  calling  aloud,  Good  news! 
good  news !  I  am  a  happy  man  !  I  am  happy 
and  made  for  erer !  J  tliank  God  ray  five  years 
pains  ii  not  for  nothing  ;  good  my  lord  Hea,  is 
this  true?  Yes,  said  I,  for  1  have  one  double  of 
the  contract,  I  am  engaged  in  the  business  to 
David  Ramsay,  and  Alex.  Hamilton  and  sir 
James  Hamilton,  and  by  writ  to  my  lord  Ha- 
milton. O  my  lord,  (»aith  he)  that  was  the. 
work  of  God  and  not  man,  to  inspire  your  lord- 
ship to  go  with  us  ? 

At  that  time  1  cast  Lyndesay  loose,  to  find 
more  of  Meldrum ;  who  told  Lyndesay  that 
•6,000  trained  soldiers  would  do  the  turn  with 
their  own  faction  in  the  country. 

The  fiext  day  at  col.  Leslie's  tent,  I  encoun- 
tered Meldrum,  whom  I  did  call  out,  and  he 
told  me  that  king  Charles  was  good  and  ejected 
for  nothing,  but  for  desolations  and  undoing  of 
kingdoms,  religion,  and  people.  There  was  no 
way  but  to  immurnte  liim  within  a  wall  or  dun- 
geon for  eiver.  I  asked  what  way  we  might  do 
^hat?  He  said  the  way  was  easy:  first,  after 
(lie  men  were  listed  in  Scotland,  that  they  might 
luke  one  monti/s  time  to  learn  to  handle  their 
amis  at  Leith,  without  any  suspicion  :  then 
they  might  seize  on  tfie  cabtles  of  Edinburgh, 
Bteriin^,  and  Dumbarton  in  one  night,  and 
upon  Berwick ;  and  having  the  cabtle  of  Edin- 
l>urgh,  the  town  durst  not  stir ;  then  to  fortify 
I^'ith:  thereafter  into  England  per  force.  I 
answered,  the  plot  was  good  if  it  held. 

He  told  me  further,  that  he  was  writing  a  De- 
claration of  the  justness  of  the  marquis's  quar- 
1^1}  with  the  tyrannical  using  and  suQering  of 
the  Chureh  under  kine  James  in  his  last  days, 
and  no%v  wprse  groaning  under  his  son ;  with 
the  Hamittons  clear  title  to  the  crown.  I  al- 
lowed of  all.  But  I  did  demand  who  I  thought 
woald  take  our  parts ;  Ih)  said,  he  did  know 
nine  of  tlie  best  earls  in  Scotiniid  that  would 
live  and  die  with  us.  As  also  that  the  body  of 
England  was  with  as,  and  some  of  the  nobility 
for  evil  will  of  the  Treasurer.  The  nest  day 
there  came  news  of  the  birth  of  the  prince;  i 
did  ask  Meldrum  if  that  would  cool  the  mdr- 
^Qis  s  iotentions  :  he  iighed  and  said,  not  if 
the  king  and  queen  of  ^hernia  will  give  their 
dauj^hter  to  the  marquis,  as  they  had  promised. 

VuL.  111. 


Is  that  true,  said  I  ?  He  answered,  I  should  sec 
ere  it  were  long.  That  night  I  did  de:>ire  Lyn- 
desay ta drink  with  Meldrum,  which  he  did, 
and  Harry  Muschampe  an  English  gentleman 
was  with  them.  Lynde»ay  told  me  on  tlie 
morrQw,  he  did  think  Meldrum  to  be  the  worst 
secretary  in  the  world,  for  he  did  repeal  this 
last  night  all  he  diii  think.  I  do  not  remember 
the  niiihi^s  discourse;  but  do  remit  to  Mu&- 
champ's  relation. 

A  week  after,  I  did  speak  with  Meldrum 
again  in  Leslie's  tent ;  so  he  did  desire  me  to 
walk  forth,  and  told  me  he  had  been  with  Se- 
cretary Sadeier,  to  whom  Meldnmi  did  deliver 
a  private  packet  of  letters,  and  did  require  an- 
sv\er.     But  the  Secretary  told  him,  that  the 
kin^  of  Sweden  would  write  nm»e,  till  he  heard 
from  the  marquis  of  his  last  letters,  sent  with 
David  Kamsay.     Meldrum  went  further  with 
the  Secretary  of  Sweden,  telhng  him,  that  it 
was  greatly  for  the  advantage  of  the  king  of 
Sweden,  whose  ambition  was  without  limits, 
that  the  marquis  did  raise  war  in  Britain  ;  for 
if  the  king  of  Sweden  had  a  mind  to  take  Den- 
mark, the  king  of  Britain,  should  not  be  able 
to  help  his  uncle.     The  secretary  of  Sweden 
did  answer,  tliat  we  care  not  for,  neither  do  we 
fear  your  king :  for  he  tli^t  would  not  help  his 
own  sister,  will  never  help  his  uncle.-^I  did  ask 
Meldram  what  they  did  intefid  to  do  with  the 
prince  and  queen  of  Britain  ?    He  answered, 
tlie  child  should  be  cast  in  with  his  father,  and 
the  queen  sent  home  to  her  motiier  to  be  pat 
in  a  monastery.     I  did  ask  him,  what  charge 
he  would  have  in  those  eraph>ymeuts  f  He  said, 
he  should  be  Secretary  of  State,  and  have  a 
horse-troop.-^Meldrumdid  shew  me  also,  that 
all  who  would  not  take  our  part,  of  Scotsmen 
in  Scotland  should  be  put  in  the  Bass,  or  some 
other  prison,  till  all  were  ours ;  and  that  the 
marquis   woold   take   pledges  of  all  who  iu 
Scotland  did  lie  by  as  neutrals  at  the  first. 

At  my  coming  to  HollaDd  in  March  bst, 
David  Ramsay  did  leave  word  at  Amsterdam, 
when  I  did  come,  to  send  him  word;  which  I 
did:  he  came  from  the  Hague  to  Amsterdam, 
and  stayed  with  me  eight  days,  where .  he  did 
dehver  me  a  letter  from  the  marquis  only  of 
compliment  and  thanks.  He  told  me  all  went 
right  with  the  marquis;  that  he  had  gotten 
from  his  majesty  10,000/.  in  England,  and  the 
Winc-Cusioms  of  Scotland  for  16  years; 
which  die  marquis  would  sell,  ahd  that  all 
things  went  on  without  any  obstacle ;  and  that 
the  only  stay  was  for  want  of  arms  and  moni- 
tion, and  especially  powder ;  and  desired  me 
to  put  on  hard  for  this,  with  the  Swedish  am* 
bassador,  which  1  did.  Thereafter  he  told  roe, 
he  had  evil  news  to  tell  me,  that  the  marquis's 
wife  was  brought  to  bed  of  a  child. 

I  did  ask  him,  where  our  forces  should  meet; 
he  said  upon  tlie  sea,  and  thereafter  land  in 
Sci>tland  or  England,  he  would  tell  me  no 
more  :  but  that  for  my  business  of  Orkney,  ( 
might  have  it  better  cheap  than  to  pay  the  do- 
ties  of  it  ;  and  he  told  me,  tliat  when  I  shouki 
meet  with  the  marquis,  he  would  iofuf«  in  in« 

2q 
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ibat  which  be  dont  not ;    ftince  he  would  have  f 
ihe  marquis  to  take  the  thanks  to  himself. 
iVnd  withal  he  did  desire  me,  that  I  febould  not 
tell  tlie  marquis  what  had  past  between  him 
and  me. 

I  did  ask  him,  what  part  of  England  we 
should  best  lend  at  P  lie  mid  at  Yarmouth  or 
liarwich,  or  thereby,  lie  t<.ild  me  that  £n^ 
land  had  made  a  peace  %^ith  Spain  very  preju- 
dicial to  Holland  ;  and  that  the  treasurer,  and 
such  of  the  Spanish  &ction,  as  Carlisle,  and 
Cottingtou,  and  Kenelm  Digby,  had  muiBed 
the  king  to  bar  the  Hollander  from  the  fishing; 
which  he  said  might  fall  out  liappily  for  them, 
and  he  did  desire  me  to  assist  them  at  the  prince 
of  Orange's  hand,  as  a  special  ser\'ice  to  the 
marquis,  to  make  the  .States  contribute  with  the 
marquis :  and  I  did  apeak  to  the  prince  of 
Oraniie,  and  his  excellency  told  me,  that  he 
would  do  his  best  therein. 

He  told  me,  that  Spain  and  France  were 
striving  who  should  first  drink  up  England  in 
their  ambition ;  but  he  hoped  the  marquis 
should  prevent  them  both.  lie  did  ask  my 
advice,  whether  it  .were  best  to  cross  the  seas 
ooce,  or  to  go  on  bravely  ?  I  answered,  delays 
were  not  good,  which  he  did  subscribe  to ;  and 
so  we  concluded,  and  I  came  for  England. 

At  my  coming  to  £ni;land,  my  lord  Hamil- 
ton did  c}ve  me  many  thanks,  assuring  me,  that 
be  would  not  want  roe ;  and  that  I  slrauld  have 
what  conditions  I  nould  desire,  for  he  said, 
that  should  not  separate  us.  I  did  desire  his 
lordship  to  go  on  with  me  real  I?,  if  he  meant  to 
have  niy  service,  he  should  have  it  without 
conditions ;  he  did  answer,  My  lord,  I  wiH  not 
want  you,  for  I  have  written  to  tlie  king  of 
Sweden,  with  Elphingstou  and  Meldrum,  that 
I  will  detain  you  with  me,  and  assure  your 
lordship,  that  he  that  will  hazard  with  me  now 
in  this  business,  it  shall  be  a  tie  to  me  and  my 
posteritv,  to  hazard  nay  fortune  and  estate  with 
Mm  ttBQ  his.  The  same  word  the  next  day  he 
sent  to  me,  with  sir  James  Hamilton,  the  earl 
gf  Haddington's  son. 

The  said  sir  James  Hamilton  and  I  being  to- 
gether, I  did  much  commend  a  suit  of  apparel 
which  sir  James  had ;  his  answer  was,  I  have 
ftliein  on,  pay  them  who  will,  I  have  taken  them 
np,  it  may  be  a  merchant  of  London  will  pay 
for  them,  ere  it  be  long ;  my  kwd,  take  one 
also  on  luck's  head. 

The  first  day,  my  lord  mavquis  went  down  to 
Greenwicb  in  a  barge,  acoompanied  with  sir 
James*  Ramsay,  nr  James  Hamilton,  sir  Robert 
Ballenden,  Capt.  Donijlas,  and,  I  do  think,  Lo- 
dowick  Leslie,  the  lung  our  master  having 
gone  before ;  the  discourse  was  moved,  if  they 
were  to  make  an  insnmction,  where  would 
they  begin  ?  The  marquis  answered,  he  would 
march  lo  London  directly ;  and  one  of  them,  I 
think  Capt.  Douglaa,  said,  that  he  knew  a 
house  in  Londoa  should  make  them  up  for 
ever. 

That  day  my  lord  marquis  told  me,  he  woi||d 
•pll  the  VVine-Customs,  for  he  expected  no 
norefirom  England.     Capt.  Douglas  told  me^ 


that  they  would  have  from  the  king  100  barrel* 
of  powder,  and  that  they  would  make  sliift  for 
arms.  Sir  James  Ramsay  told  me,  on  Sunday 
last  at  Greenwich,  that  he  had  1,500  men  in 
readiness  on  a  week  or  less  advertisement ;  and 
that  his  stay  only  was  here,  till  lie  heard  the 
men  in  Scotland  were  ready,  and  that  his  ren- 
dezvous would  be  at  Norwich,  and  meet  the 
rest.  Sir  James  Hamilton  told  me,  thai  the 
Englikh  rendezvous  should  ship  at  Harwich,  for 
he  said,  the  devil  have  his  part  of  the  river  of 
Tliames,  he  did  not  like  it. 

The  earl  of  Roxbui^h  told  me,  that  he  and 
otliers  the  marquis's  friends,  were  at  first 
against  the  marquis's  courses ;  hot  now  since 
they  saw  hb  lordship  so  far  enaaged,  and  that 
he  only  aimed  at  the  glorv  of  God,  that  he  and 
all  others  his  friends  would  put  to  their  helping 
hand. 

On  Thursday  last,  the  earl  of  Roxbui|{h  told 
me,  that  the  marquis  would  hasten  bis  resolu^ 
tion,  and  said,  that  he  would  assure  me,  my 
lord  marquis  thinks  himself  for  ever  bound  to 
me,  and  so  do  all  his  friends,  fur  his  lordship's 
cause ;  and  I  wiH  assure  your  lordship  he  trusts 
you,  and  that  you  never  took  a  more  fast  and 
real  friend  by  ttie  hand. 

My  lord  Roxburgh,  sir  James  Rarosay,  and 
captain  Douslas  questioned  me,  what  waa 
the  reason,  that  1  had  taken  on  sir  Pierce 
Crosbv,  since  the  marquis  had  cast  him  off^ 
This  day  severally,  I  told  tliem,  I  was  forced^ 
in  honour  and  eonscieuce,  to  keep  my  promise 
to  the  king  of  Sweden ;  so  that  I  did  take  on 
sir  Pierce  Crosby,  to  send  him  thither  with 
Irish  and  En^tUsh,  and  that  myself  was  minded 
with  all  the  Scots  that  I  could  gpt,  to  follow 
the  marquis's  fortunes;  the  which  answer 
severally  given,  save  them  all  content. 

In  witness  of  the  truth  of  these,  I  have  signed 
it  with  my  hand,  day  and  year  aforesaid. 
Sic  mbieribitur,  D.  Re  a. 

After  reading  of  the  whilk  relation  judicially, 
tlie  said  lord  l^iiltrie  declared,  that  so  far  aa 
liis  memory  serves  him,  there  is  no  fli6ference 
betwixt  the  foresaid  copy  of  relation,  subscrib- 
ed by  the  five  counsellors,  and  the  principal,  or 
original,  set  down  and  subscribed  by  the  said 
Donald  lord  Rea :  upon  the  making  of  the 
whilk  declaration,  his  majesty's  Advocate  asked 
Instruments. 

Thereafter  his  majesty's  Advocate  answering 
to  the  former  alledgeances  nroponed  by  the 
pannel,  and  to  the  first  part  tneieof^  heoppoo* 
ed  the  pannel's  own  Depositions,  made  upon 
the  90tn  and  34th  of  June,  subscribed  by  the 
five  cnanciUors ;  and  whHk  are  granted  by  the 
pannel  to  be  true  copies,  together  with  the  re- 
presentation subscribed  and  written  with  the 
pannel's  own  hand,  whilk  verifies  the  first  and 
last  points  of  the  particulars  oonoemingthe 
pannel's  positive  amrmataon  of  the  treaaon. 
And  that  the  marquis  was  pnme  agent  thereof, 
together  with  the  speeches  spoken  In  his  me- 
jesty,  upon,  the  Sunday  after  dinner ;  and  as  tn 
the  third  pacticular  point  of  ihe  Dittay,  aneiit 
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tlM  earls  of  Haddington,  Roilniigh,  nnd  Buo 
dcvghy  who  are  called  Plotters ;  tl»c  is  verified 
by  the  relations  made  by  the  lord  Rea  the  18th 
of  May,  ackno%»ledged  also  by  the  paanel,  and 
by  the  lord  iRea's  Depositions,  whilks  are  used 
conjimctly,  for  verifying  the  second  particular 
point  of  the  Judgment,  anent  the  three  noble- 
men who  are  called  Plotters,  the  one  tliereof, 
▼ia.  the  relation  to  prove  the  negative  part  of 
the  Dictay,  and  that  the  pannel  had  no  war- 
f«ot  from  die  lord  Rea :  and  far  verifying  the 
■ffirmative,  that  the  lord  Rea  disclaimed  the 
same  uses,  the  said'  lord  Rea*s  Depositions. 
And  where  it  is  alledged,  that  the  Dittay,  so  far 
as  it  is  founded  upon  the  lord  Rea's  deposi- 
tion, is  not  relevant  against  the  pannel,  because 
he  is  the  pannel*s  party,  and  because  he  was 
not  siK'om,  and  not  in  presence  of  parties, 
'  ()uod  est  testis  singularis,'  and  not  suUcribed 
by  him ;  it  is  answered,  first.  That  the  neicative 
point  per  te  is  sufficient  to  infer  the  relevancy 
of  the  Dittay  in  this  point ;  that  he  gave  them 
lip  as  Plotters,  without  any  warrant  of  the  re- 
lation frim  tlie  lord  Rea,  whilk  is  clear,  by 
conferring  the  List  of  Representation ,  given  in 
by  the  pannel  ^wherein  they  are  called  Plot* 
tent),  with  the  said  lord  Rea's  relation.  Where- 
by It  is  evident  that  the  Representation,  given 
in  upon  the  16tb  of  May,  could  have  no  war- 
rant of  the  relation,  whilk  in  the  pannel's  De- 
positions is  affirmed  lo  have  begun  upon  the 
Idthof  May,  and  closed  the  18th  of  >lay,  and 
delivered  to  the  Lord-Treasvrer  to  be  given  in 
CO  his  majesty.  Within  the  whilk  relation 
there  it  not  a  word  of  the  said  three  earls ; 
neither  can  the  pannel  pretend  ignorance  here* 
of,  m  respect  he  in  his  own  Deposition  grants 
•od  cont<0SBeth,  that  the  Lord-Treasurer,  to 
whom  they  were  remitted  by  his  majesty,  de^ 
sired  to  give  in  the  relation  in  writing,  conform 
xo  the  whilk  the  pannel  and  the  lord  Rea  went 
together  and  consumed  the  whole  n^ht  in 
drawing  the  said  relation ;  whilk  night  was  the 
night  or  evening  of  the  said  17th  of  May, 
whereupon  itrst  they  appeared  before  his  ma- 
jesty. And  the  pannel  having  given  in  the  re- 
presentation of  the  prime  agent  and  the  plot- 
ters apon  the  16th  day  preceding,  he  could  not 
have  omhred  sui*h  a  substantial  pioint  of  the  re- 
lation, which  so  nearly  lonched  the  marquis 
and  the  three  noblemen  aforesaid,  and  tlie  pan- 
nel*^ own  exoneration.  Like  as  the  patind 
himself  with  his  own  hand  wrote  up  and  drew 
oiF  the  said  lord  Rea's  Papers  the  sard  relation 
of  the  tSih  of  May  :  so  that  the  pannel  can 
never  affirm,  that  he  had  any  warrant  from  the 
said  relatioii  for  branding  the  marquis  as  prime 
■gent,  and  the  said  three  noblemen  as  plotters. 
And  as  to  the  Arguments  made  against  the 
lord  Rea's  Deposition ;  First,  the  same  is  not 
nsed  per  se,  but  jointly  with  the  other,  *  £t 
'  jancta  plena  faciunt  6dem.'  Next  the  lord 
Rea  is  not  the  paanel  his  party,  *  sed  est  author 
*  et  mandator  quem  tenebatur  edere,' otherways 
he  would  have  been  himself  culpable  of  trenson, 
or,  a  delator  of  treason  against  the  said  noble- 
nttt|  \^tf»ti  taltOBft  vd  taatopasheiat '  by  act 


of  parliament,  made  by  king  James  6,  par.  11, 
cap.  42.  Next,  *  Nulla  necessitas  jurisjurandi 
*  quia  non  testis  sed  author  a  reo  nuiicupatus.' 
And  the  singularity  cannot  be  objected,  because 
lie  used  him  *  tanquain  siiigularem  et  sulum,'  to 
warrant  his  declaration ;  nud  (or  present  he 
could  not  he,  if  the  lord  Rea  had  been  examined 
I  *  lanquam  testis,'  as  the  pnniiei  alledgf^s ;  and 
i  as  to  the  authentickness  of  the  copy  of  the  re- 
lation, it  is  approves  by  the  pannel,  and  ha 
cannot  be  heard  to  object  against  the  authen- 
tickness thereof,  nor  of  the  other  copies ;  be- 
cause they  are  subscribed  by  the  said  five  coun- 
sellors, and  have  'the  warrant  of  his  majesty's 
missive  letter  directed  to  the  council :  which 
the  pannel  for  reverence  oi  his  majesty's  tetter, 
and  of  the  counsellors  subscribers  ol^  the  said 
copies,  lias  acknowledged  as  true.  And  titers 
fore  cannot  be  beard  to  object  against  the  re- 
manent, whilk  has  the  like  solemnity  of  hib  ma- 
jesty's letter,  and  consequently  the  fourth  aU 
ledeeance  ought  to  be  repelled. 

Quint 0,  It  is  alledged  for  the  pannel  by  his 

Erolocutors,  That  us  to  the  particulars  of  his 
dittay,  the  pannel  purges  every  one  of  than  in 
manner  following;  viz.  The  first  particular 
point  is  not  relevant,  because  that  the  pannel 
at  his  lirst  meeting  with  his  majesty  upon  tha 
17th  of  May  did  signify  to  his  majesty,  that  tha 
bttsmess  was  a  Treason  against  hts  majesty^ 
and  that  the  party  was  the  marc^uis  of  HamiltoUp 
as  be  was  iulbrmed.  This  Article  enforces  not 
against  the  nannel,  that  he  is  a  leasing  maker 
and  forger,  out  clearly  frees  him  theretif,  bear- 
ing <  as  he  was  informed.'  Whilk  Article  being 
the  sum  and  substance  of  the  whole  Dittaj 
having  tlie  aforesaid  dausule  (as  he  was  inform- 
ed) annexed  tliereto,  infbrces  of  necessity  tha 
same  clanitule  to  all  the  particulars  of  the  Dit- 
tay comprehended  under  the  said  general^  <  quia 
'  semper  specialia  geiieralibus  insunt.'  And 
that  the  pannel  spake  it  by  information,  it  it 
clear  by  the  pannel's  Depositions  upon  the  ?9th 
and  94th  days  of  June,  and  by  the  lord  Rea's 
Deposition  the  Sl^t  of  June,  acknowled|i;ing  the 
pannel's  Examination  to  be  true  in  all  points, 
in  so  far  as  the  same  concerns  the  knowledge, 
words  and  acts  of  the  lord  Rea,  and  by  the  re- 
lations made  by  the  lord  Rea  and  subscribed  by 
him,  and  other  relations  made  by  the  said  lord 
Rea  to  the  pannel  by  word, as  tlie pannd's  own 
deposition  bears.  Neither  was  it  ever  heard  Or 
practised,  that  any  subject  being  necessitated 
by  the  law  to  reveal  what  may  concern  the  king's 
majesty  or  the  state,  and  revealing  tlie  same 
with  his  informer  therein,  and  constantly  abiding 
tliereat,  and  willing  to  maintain  the  same  upon 
any  torture  or  trial  whatsoever ;  that  the  re- 
vealer,  upon  the  party's  denial,  should  be  called 
in  question  of  his  hfe,  as  tlie  deviser  aud  forger, 
or  the  same  to  work  any  ways  against  the  re- 
vealer;  and  which  if  it  should  now  take  place, 
and  begin  to  be  a  preparative  agninst  tiie  pan- 
nel ;  it  were  to  give  way  and  occasion  to  all  trea- 
sonable exploits,  and  that  securely,  because 
none  would  or  durst  reveal  the  same. 
Next,  as  for  tha  List  of  Names  of  the  princi- 
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pal  agent  and  plotters  represemod  to  the  Lord 
Treasurer  the  16th  of  May,  alfirnied  to  Vie  forc^ed 
nnd  invented  by  the  pannei  him  self  wit  bout  any 
warrant  from  my  lord  Rea,  conform  to  the  pan- 
nePs  deposition  upon  the  20Lh  and  l24th  days  • 
of  June  last,  none  of  the  panncl's  depobitions 
foresaid,  to  the  whilk  the  Dittay  remits,  bear 
any  sucii  confession  or  forging  by  the  pannel ; 
but  bears  expressly  the  lord  .Rea*s  relaticm  lo 
him  in  both  the  pan n el's  depositions,  M'hich  is 
sutficient  for  an  informer. 

It  is  asked  by  the  pannel.  That  whereas  it  is 
alledged  by  my  Lord  Advocate,  that  the  pannel 
could  never  ascribe  any  true  cause  or  know- 
ledge ill  the  Liiit  or  Rt-present»tion  where  the 
lord  marquis  is  named  prime  ogcnt,  and  the 
said  earls  of  Haddington,  Roxburgh,  and  Buc- 
cleugh,  plotters ;  because  the  Lord  Advocate 
affiims,  that  the  relation  was  given  in  upon  the 
18th  day^  and  the  List  presented  to  the  Treasu- 
rer the  16th  day;  and  so  the  pannel  could  have 
no  just  reason  why  iliesc  contained  in  the  List, 
were  not  contained  in  the  Relation,  which  wns 
posterior.  The  pimnel  atlirms,  that  howsoever 
the  List  wns  given  in  before,  the  reason  thereof 
is  thus :  The  Lord  Advocate  making  mention 
of  his  relation,  distinguishes  not  betwixt  a  rela- 
tion by  word,  and  another  by  writ;  but  so  it  is, 
that  my  lord  Rea  made  relation  to  the  pannel 
upon  the  13th  of  May  oi*the  whole  things  con- 
tained in  the  Relation  upon  the  18th  of  May,  as 
appears  evidei.tly  by  the  pannels  1st  and  2nd 
deposition?,  and  upon  the  14th  and  loth  days 
my  lord  Rea  renewed  the  disc(m)>c  concerning 
my  lord  Seaforth,  and  explains  himself  in  these 
particulars  concerning  the  earls  of  liaddington 
and  Roxburgh,  anent  their  being  upon  the  se- 
cret and  counsel  of  the  m«rqois*s  courses ;  That 
it  wa5  repre«-ented  upon  the  14th  and  15tb  days, 
the  lora  Rea  and  the  pannel  being  both  at 
Greenwich,  returned  upon  Monday  morning, 
being  the  16th  day,  to  London ;  at  which  time 
the  pannel  went  unto  the  Lord  Treasurer,  and 
(here  fell  in  discourse  with  the  Treasurer  on  the 
business  concerning  the  niarquisk's  power  in 
Scotland,  and  friendship  with  the  panoel^and  to 
%\\ew  his  lordship  he  would  let  hin>  know  was 
very,  great;  and  so  came  forward  to  the  pannei's 
own  bouse,  and  ivrpte  the  Representation,  and 
delivered  the  same  to  the  Lord  Treasurer,  which 
was  done  upon  the  16th  day,  being  Monday. 
And  where  my  Lord  Advocate  alledges,  that 
there  cbuld  be  no  ground  for  this  representation 
before  the  giving  in  thereof  from  my  lord  Rea*s 
written  relation,  because  the  representation  pre- 
ceded it  in  time,  and  the  Plotters  were  not 
named  in  the  relation,  whilk  therefore  followed 
upon  the  i8th  of  May,  answers  the  verbal  rela^ 
tions  concerning  the  Plotters  made  by  the  lord 
Rea  to  the  pannel  preceded  the  scriptural  rela- 
tions given  in  to  the  Treasurer ;  yea  and  the 
representation  both,  because  done  upon,  the  14th 
and  15th  days  of  May,  tlie  representation  being 
upon  the  16th,  and  the  written  relation  upon 
tne  IStli.  Neither  was  it  needful  to  the  lord 
Rea  to  make  that  relation  in  this  paper,  which 
be  bad  made  to  the  pannel  before  by  word,  like 


as  there  are  sundry  other  things  in  the  pann«r$ 
deposition*),  whilk  are  not  set  down  in  tliat  writ- 
ten relation.  First,  because  in  all  tbe  written 
relution,  no  mention  is  made  of  mj  lord  Sea* 
forth,  or  any  thing  proceeding  from  him  ;  if  of 
uotinng  from  him,  why  then  of  the  grounds  of 
the  paimers  representation,  whilk  was  had  .from 
my  lord  of  Seaforth  ? 

The  Justice  continues  all  farther  disputation 
and  rensoning  in  this  matter  (by  reason  of  the 
lateness  of  the  night)  to  the  morn  the  9d  of  this 
month  of  December,  and  ordains  tbe  Pannel  to 
be  returned  to  Ward,  to  remain  therein  in  the 
mean  time ;  the  persons  also  warned  apud  acta 
to  the  morn,  all  persons  under  the  pain  of  a 
thousand  marks. 

Curia  Justiciaria  S.  D.  N.  Regis  tent*  in  prae- 
torio  hurgi  de  Edinburgh,  secundo  die  meusis 
Decembris,  anno  Dom.  millesiroo,  sexcen* 
tesimo,  tricesimo  primo,  per  honorabiles  et 
discretos  viros,  magistros,  Alexandrum  CoU 
ville  de  Blair,  et  Jacobum  Robertouii,  Advo- 
catiim,  Jusiiciarios  deputatos  nobilis  et  po* 
tentis  comitis  Witlielmi  comitis  de  Stratherne, 
et  Monteith,  dom.  Grahame,  Kilbrydc,  et 
Kyopont,  prssidis  secreti  concilii  et  justici- 
arii  gencralis  diet.  S.  D.  N.  Regis,  totius  sui 
regni  Scotiae,  ubiiibet  constitut.  sectis  vocatis 
et  curia  legitime  uffirmata. 

Intran' 

James  Lord  Uchiltrif ,  delated  of  the  crimes 
foresaids,  contained  in  his  Dittay, 

Pursuer. — Sir  Thomas  Hope  of  Crai^ihall, 
knight  and  baronet;  his  mkjcsty's  Advocate 
for  bis  bigbness's  entries. 

Prolocutors  in  Defence. — Mr.  Robert  Nairoe, 
Mr.  Alexander  Pierson,  Gilbert  Neilson,  Ad* 
vocates. 

The  said  James  lord  Uchiltrie  by  himself  re- 
peats the  former  first  Alledgeance,  word  by 
word,  as  it  stands,  and  eikis  thereto,  that  he 
can  no  ways  be  in  molafirle :  That  tbe  grounds 
of  his  Representation  preceded  not  his  written 
representation  hoc  argumento,  as  it  is  alledged, 
because  the  lord  Rea  had  omitted  in  his  i^ela* 
tion  to  make  mention  thereof;  whereas  my 
lord  Rea*s  facts  cannot  make  the  pannel  guilty 
simply ;  neither  can  bis  omissions  take  awav 
the  strength  of  the  pannel's  arguments  of  his 
innocency :  For  it  was  the  pannefs  part  to 
follow  him,  and  not  to  lead  him ;  to  reveal  ra- 
sertions,  and  not  to  indite  assertions  to  him. 
Neither  was  the  Pannel  under  any  just  cause 
of  fear  that  his  omission  could  endanger  him  in 
the  point ;  because  he  was  conscious  to  him* 
self,  that  my-lord  Rea  had  told  him  tbe  grounds 
of  his  Representation  of  before,  viz.  upon  the 
14th  and  15th  days  of  May,  by  verbal  relations 
thereof  upon  the  said  days.  The  pannel  like- 
wise knew  that  there  was  a  second  relation 
wrote  of  sundry  other  particulars  to  be  made 
by  my  lord  Rea  subsequent ;  among  the  whilk 
he  knew  the  grounds  of  his  precemog  verbal 
relations  of  his  representation  was  to  be  jnsti- 
lied  and  cleared.  So  by  these  reasons  the  lord 
Rea's  omission  of  tbe  f^roua4s  of  tbe  paqnel*9 
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Represeotation  out  of  Ima  acriptaral  rehtron, 
eo  tempore,  can  give  no  just  ground  to  hiTaiid 
or  iui'nnge  the  truth  of  the  paiiners  assertion. 
That  my  lord  Rea  hj  verbal  relation  preceding 
both  the  representatiou  and  that  written  rela- 
tion, had  ti>id  him  that  the  earh  of  Haddington 
and  lloxburgh  were  upon  the  council  and  secret 
of  the  business  informed  against  the  lord  mar- 
quis.   The  same  tost  argument  holds  i^ond  like- 
wise for  my  lord  Buccleugh ;  and  as  to  (be  re- 
presentation in  general,  the  pannel  declares, 
That  it  was  written  and  given  in  upon  a  dis- 
course of  my  lord  treasurer's  inquiry  for  the 
friendsliip  of  the  marouis  in  Scotland  by  blood 
or  interest ;  whereby  conjecture  miitbt  be  made 
of  bis  power  suppositive,  if  his  fnends  had 
joined  to  him.     And  tliis  is  dear  by  the  very 
writ  itself,  in  naming  it  a  representation,  and 
not  an  information,  accusation,  nor  relation. 
The  general  strain  of  the  writ  likewise  evidences, 
that  there  was  no  intent  by  that  writ  to  reflect 
in  any  Oiiog  concerning  the  lord  marquis  or 
those  three  noblemen*    Because  the  represeu- 
tatioD  containing  one  side  and  a  half  of  paper, 
that  whilk  concerns  these  noblemen  originally 
nill  scarce  take  up  two  long  lines.     Whereby 
it  is  manifest,  that  the  intent  of  the  pannel  was 
more  to  illustrate  other  things,  viz.  The  alliance 
and  interest  in  blOod  of  the  noblemen  to  these 
iirsi  four,  than  any  intent  of  either  delating  or 
inserting  any  crime  or  fact  against  these  nr»t 
four;  but  to  distinguish  by  way  of  narration 
het-Aixt  the  one  and  the  other.    And  although 
this  be  said,  the  pannel  attests,  that  the  men- 
tioning of  these  noblemen  succeeding  the  first 
four,  be  taken  in  no  evil  part,  for  he  attests  no 
nieaaing  to  that  eflfect,  whilk  the  pannel  thinks 
Christian  charity  will  not  presume;  his  wile's 
son,  his  children's  brother,  the  prop  of  his  pro- 
vidence under  God,  and  of  his  wife  and  chil- 
dren, the  earl  of  Cnssils  being  one ;  end  the 
marquis  of  Huntley  his  chief  by  his  mother,  his 
goad  dame,  brother's  son,  who  saved  the  pan- 
uel's  hfe,  and  for  whom  the  pannel  has  ventured 
hjs  life,  or  any -of  his ;  can  it  be  presumed  that 
tiie  impannelled  would  have  intended  malice 
to  that  mass,  wherein  these  two  helped  to  make 
up  the  construction  ?  Neither  doth  it  appear  by 
any  intent,  that  any  thing  was  meant  by  the  re- 
presentation, but  an  exp  In  nation  of  noblemen's 
power  in  Scotland.     Neither  let  this  he  thought 
any  new  invention,  or  new  explanation;  be- 
cause it  is  mentioned  before  that  ailedged  by 
my  Lord  Advocate  in  the  Dittay,  and  acknow- 
ledged thereby;  neither  can  it  be  presumed, 
that  these  words,  prime  Agent  and  Plotters, 
can  import  an  information  of  any  thing,  because 
^  direct  affirmations  must  be  enunciation,  and 
must  have  suum  vinculum  to  join  the  subject 
and  the  attribute  tr>getlier.     Which  vinculum 
and  connection  of  it  want  no  enunciation ;  if 
DO  enunciation,  no  ail}nnation,  nor  lye.     But 
so  it  is,  the  words  (prime  agent)  have  no  vincu' 
lum,  nor  the  word '  plotters*  simply  has  no  vin- 
fulum  betwixt  them  as  attributes,  and  the  per- 
sons riamed  as  the  subject,  and  therefore  no 
enunciation,  nor  affirmation,  nor  lye^^     And 


where  my  Lord  Advocate  in.  his  Dittay  affimra, 
that  it  is  manifest  by  the  pannePs  own  deposi- 
tion, the  trutli  of  the  Dittay  ;  and  in  the  dis« 
pnte  yesterday,  produces  a  particular,  that  the 
panuel  should  have  deponed,  that  the  lord  Rea 
said,  that  he  had  no  certainty  of  the  business  ; 
this  can  no  ways  fortify  the  assumption  of  the 
Dittav.  Because  the  pannel's  deposition  says 
not  that  the  lord  Hea  had  certainty,  but  whe- 
ther he  had  <%rtainty  or  no,  the  words  whilk 
the  pannel  a  Hedges  was  told  to  him  by  the  lord 
Rea ;  for  the  pannel's  deposition  depends  not 
upon  a  tcientia  certa,  but  reluito  certa^  ttiat  he 
spake  it  to  tlie  pannel  as  he  has  deponed.  As 
to  the  third  Article  of  the  Dittay,  anent  the 
panners  proceeding  and  speeches  to  his  majesty 
the  23d  of  May,  to-wit,  *  Sir,  ye  know  the  busi- 
'  ness,  but  know  not  the  time ;  sir,  either  do, 
'  or  die;'  this  Article  en  forces  not  upon  the  pan- 
nel lying  to  his  hiajesty.  For  the  lord  Rea,  and 
the  pannel  upon  his  information,  both  had  ac- 
quainted his  majesty  with  tlie  business,  so  that  the 
pannel  might  truly  say,  '  Sir,  ye  know  the  busi- 
ness;' and  it  is  as  true,  that  the  pannel  knew  not 
the  time.  As  to  the  words  '  do  or  die,'  that  is  a 
usual  phrase  of  speech,  and  imports,  '  Sir,  see 
'  to  your  safety,' tdl  these  informations  had  been 
cleared,  and  is  of  itself  a  faithful  advice  to  his 
majesty,  and  not  a  malicious  counsel;  and  ad- 
vice for  to  prevent  the  king's  majesty  his  hHrm, 
and  not  to  draw  harm  upon  any  other:  like  as 
the-  words  themselves  inforces  not  against  the 
pannel,  as  the  Dittay  bears;  but  does  very 
well  admit  a  harmless  sense,  and  should  be  in- 
terpret to  the  best  meaning  the  words  may  ad-> 
mit.  '  Quia  de  jure  etiam  in  dubiis  et  obscuri 
'  quod  minimum  et  benignius  sequimur.    Lege 

<  nona  et  56  de  regulis  juris ;  et  in  ambiguis 
'  orationibus  maxima  sententia  spectanda  est 

*  ejus  qui  eas  protulet.  Lege  96.  ibidem  :  et 
'  quolies  idem  senno  duas  sententius  exprimtt, 

<  ea  potishimum  accipienda  est,  qua  rci  gcrendse 
'  aptior  est,  da  bit  autem  operatn  exprimi  reus 
'  dicta  verba  at  cui  licito  ;^  to-wit^  the  revealing 
of  purposes  he  heard  ugainst  the  king  and  state. 
'  Deniquein  pcennlibus  causis  semper  benignius 

*  iuterpretRiidum  est.'  And  therefore  the  pan- 
nel's  speakins;  and  insisting  with  the  king*s  ma- 
jesty to  see  to  h^s  own  safety,  should  be  referred 
to  its  own  cause ;  to-wit,  the  pannel's  most 
bounden  duty  and  tender  love  to  the  king's  ma- 
jesty, his  welfare,  and  to  the  state  of  the  king- 
dom, fearing  their  faith,  upon  that  relation  tliat 
had  been  made  to  him.  And  also  fearing  his 
own  faith,  if  tlint  be  should  have  been  found 
any  ways  remiss  or  slack  in  not  insisting  with 
his  majesty  to  prevent  those  evils  and  treason- 
able plots,  so  often  related  and  repeated  to 
him ;  and  whilk  the  pannel  then  feared  to  have 
been  treason,  and  to  have  come  beyond  sea. 
And  should  not  be  attributed,  as  the  Dittay 
bears,  to  any  malicious  counsel,  or  purpose  of 
the  pannel,  for  instigating,  or  stirring  up  of  his 
majesty,  to  any  sudden  and  violent  coUrs0 
against  the  marquis's  life  and  honour ;  as  the 
pannel  attested  before  God,  to  have  been  bis 
true  mefining.    like  as  he  in  bis  £xQminatiou 
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in  June,  iipoii  the  91st  thereof^  depones,  tlwt 
upon  Sundav  morning  whiik  was  that  day  he 
advised  the  king's  majesty  with  these  former 
words,  was,  that  he  shoold  go  to  London  for 
more  safety,  and  Uiat  the  pannel  had  no  other 
end  of  speaking  of  the  words  foresaid. 

Item,  The  words  *  do  or  die/  can  be  no 
Leasing,  beeanse  they  are  not  words  of  affirma- 
tion, bat  of  counsel  or  adnce. 

Aa  to  the  Paper  of  Names,  whilk  the  Dittay 
affirms ;  the  pannel  has  confessed  to  be  made 
by  himself,  and  that  the  lord  Rea  was  not  privy 
to  the  making  thereof  nor  delivery  of  the  same 
to  the  Lord-  Treasurer ;  it  is  answered,  these 
words  made  by  yourself,  is  written  witb  yonr 
own  hand,  so  purported  to  be  by  the  Dittay  it- 
self, in  that  article  anentthe  list  of  names  deli- 
vered to  the  treasurer.  To  the  writing  of  the 
whilk  paper  with  pen  and  ink,  and  to  the  instant 
delivery  thereof,  by  the  pannel  to  the  said 
Lord-Treasorer,  the  lord  Kea  was  not  privy, 
be  not  being  present  with  the  pannel  at  that 
time;  but  does  no  ways  enforce,  that  the  names 
and  matter  of  that  written  paper  was  forged 
and  devised  by  the  pannel.  But  by  the  con- 
trary, the  pannel  by  his  deposition,  made  the 
ttOtn  of  June,  whilk  bears,  that  after  the  lord 
Rea  had  revealed  to  him  the  particulars,  he 
desired  the  pannel  to  acquaint  his  majesty ;  or 
the  Lord-Treasurer,  therewith;  leaving  to  tlie 
pannel  his  own  free-will,  whether  he  should 
acquaint  him  therewith  by  word  or  writ.  '  £t 
'  liic  maxima  spectanda  est  senteiitia  proferen- 
*  tis,'  who  is  no  ways  contrary  to  himself  in  his 
depositions;  but  whilks  both  subsists  in  their 
own  true  sense. 

As  to  the  Article  bearing  the  pannel  in  his 
Examination,  being  inquired  for  what  cause  he 
did  name  the  lord  marquis  to  be  prime  Agent ; 
and  that  the  pannel  affinned,  that  he  could  as- 
sign no  true  reason  nor  warrant  from  the  lord 
B^ :  it  is  answered,  that  the  pannel  is  not 
obliged  to  give  any  true  cause.  But  that  tlie 
lord  Rea's  relation  to  him  quatis  qttalis  is  a  suf- 
ficient warrant. 

SecundOf  The  Fanners  deposition  upon  the 
S4th  of  June  bears  the  contrary  of  the  said 
Article,  and  assigns  the  cause  to  be,  that  the 
lord  Rea  had  told  him,  that  the  lord  marquis*s 
followers  had  said,  the  intent  of  the  marquises 
levies  was  to  invade  Scotland  or  England.  As 
also  the  Pannel's  Examination  upon  the  SOth 
of  June  purports,  that  upon  the  13th  of  May, 
the  lord  Kea  came  to  the  Pannel's  chamber, 
and  there  putting  the  Pannel  in  mind  of  their 
former  speeches,  told  the  Pannel  that  the  pur- 
pose of  the  marquis  of  Hamilton's  levies,  as 
divers  of  his  commanders  and  foHowers  had  iiv 
formed  him,  was,  that  either  they  should  not  go 
out  of  England  or  Scotland,  or  if  they  did, 
they  8h(7uld  return  to  England  or  Scotland,  and 
surprize  the  king's  houses  in  Scotland,  vis.  the 
castles  of  Edinburgh,  Strivding  and  Dura- 
barton,  and  fortify  themselves  in  Leitb,  under 
tbe  pretence  of  training,  and  should  take  Ber- 
wick, and  so  march  forward  into  England :  and 
that  the  inttotioQ  to  to  do,  was,  as  the  lord  Rea 


said,  that  he  was  so  informed,  and  as  the  depo- 
sition in  itself  bears. 

Ttrtio,  The  lord  Rea's  written  relations  of 
divers  persons  discourses  to  the  «ame  purpose, 
of  the  whilk  he  ivas  infonned  by  themselves ; 
whilks  written  relations,  although  they  be  writ- 
ten on  the  18th  of  May  last,  yet  are  of  mat- 
ters and  purposes  that  passed  long  before,  and 
related  of  before  to  the  pannel  by  word,  by  the 
said  lord  Rea. 

Quarto,  The  lord  Rea  at  his  first  coming  to 
his  majesty  in  this  business,  in  the  pannePs 
hearing,  being  asked  of  tlie  kin§^s  majesty,  why 
he  had  not  told  his  majesty  sooner  of  it ;  the 
said  lord  Rea  answered,  because  it  concerned 
so  near  the  marquis  of  Hamilton,  who  was  so 
near  to  his  majesty ;  he  was  afraid  to  commu<» 
nicate  the  same  to  his  majesty  immediately,  as 
the  said  lor(l  Rea's  deposition  taken  upon  the 
31st  of  June  purports. 

Item,  The  lord  Rea's  deposition  made  upon 
the  91stof  June,  wherein  lie  depones,  that  he 
said  he  aliould  bring  as  honest  a  man  as  him- 
self, that  would  tell  to  the  lord  marquis's  face 
more  nor  the  lord  Rea  would  do ;  so  all  that 
the  pannel  spake  herein,  nas  by  information, 
and  so  therein  is  no  foi^er,  nor  maker  of 
Leadings. 

Item,  The  pannel's  deposition,  taken  upon 
the  dOth  of  June,  bearing  that  the  pannel  told 
the  Lord-Treasurer,  That  the  lord  Rea  told 
hhn,  be  bad  yet  more,  and  would  say  so  much, 
as  the  lord  marquis  would  not  have  a  foce  to 
deny  it;  whilk  the  lord  Rea  then  present 
afimned,  in  so  much  as  the  Lord  Treasurer 
said,  thev  is  the  business  at  an  end,  there  needs 
no  more  writing.  And  this  Article  before  re- 
peated, the  pannel  affirms,  that  tlie  Loid-Trea* 
sorer  of  England  heard  these  words,  and  did 
affirm  the  same  before  the  king's  mi^esty  and 
council  of  England,  upon  the  pent  of  the  pan- 
nePs  head. 

Item,  As  to  the  Article  bearing  the  lord  Rea*s 
DedaratifMi  upon  the  21  st  of  June,  that  he 
knows  nothing  against  the  person  of  the  lord 
marquis,  hot  that  the  marquis  was  as  good  a 
subject  as  any  the  king  had :  it  is  answered 
thereto  by  the  pamiel,  that  bis  deposition  and 
representation  depends  not  upon  the  lord  Rea*s 
knowledge,  but  upon  his  reiatinn  made  to  tha 
pannel.  And  t»iat  Declaration  of  the  lord 
JEiea's  takes  not  away  the  relation  made  by  htm 
to  the  pannel,  and  doth  not  infer  making  and 
forging  of  Leasings  in  the  pannel  without  war- 
rant from  him ;  this  specmlly  being  considered, 
for  weakening  and  iniringing  of  the  lord  Rea's 
oppositions  to  the  panic's  depositions,  that 
my  lord  Rea  having  said  these  words  in  pre- 
sence of  the  Treasurer  of  England,,  and  justified 
hy  the  Lord-Treasurer  of  England,  in  presence 
of  his  majesty  and  council  of  England,  that  th« 
lord  Rea  would  say  so  much,  as  the  raaiqais 
shonM  not  have  tlie  foce  to  deny  it ;  and  now 
he  says  that  he  knows  nothing  anent  the  mar* 
qois's  person  :  whilk  are  contrsdiorory  to  hSat* 
self,  and  renders  himself  not  sufficient  to  im« 
prove  tb^  psnnel's  dtpositiomk 
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Jl€M,  Here  the  pannel,  in  this  place,  repeats 
the  objeclions  of  the  nuUitieSy  anode  a|^nst 
the  lord  Rea's  Depositions,  so  far  as  the 
same  may  be  prejudicial  to  the  paonel. 

Itemg  As  to  the  Article,  bearing  that  the 
panoel  being  asked,  bv  i»hat  warrant,  he  called 
the  three  earls  Plotters ;  and  that  he  answered 
that  the  lord  Rea  had  told  hiiu,  that  the  lord 
Seaforih  had  affirmed  to  him,  that  the  earls  of 
Melrus  and  Roxburgh  were  acquainted  with  the 
particulars  and  secrets  of  that  business ;  de- 
darini^  therewith,  that  the  lord  Rea  had 
affirmed  the  same  to  him,  before  he  gave  in  the 
paper  of  representation  to  my  Lord-Treasurer. 
Albeit  the  lord  Rea,  by  his  deposition  the  S4di 
of  June,  declared,  that  the  first  time  the  lord 
Seaforth  had  spieech  with  him,  anent  the  said 
two  earls,  aad  their  being priv  v  to  the  marquis's 
basinets,  was  upon  the  Monclay  after  the  marw 
quis's  coming  out  of  Scotland,  and  not  before; 
and  BO  after  the  representation  given  in  to  the 
Treasurer  upon  the  16th  of  May,  containina 
the  names  or  the  Plotters  and  Actors ;  at  whUk 
time  the  pannel  could  nor  truly  affirm  any  in* 
formation  from  my  lord  Rea:  to  the  whilk'it  is 
answered  by  the  pannel,  that  be,  by  his  depo- 
sition made  the  24th  of  June,  has  declared, 
that  ail  the  understanding  the  pannel  had  in 
the  business,  came  to  him  from  Uie  lord  Rea, 
also  by  his  deposition  the  SOth  of  June. 

licm^  The  lord  Rea*s  granting  of  the  speech 
himself,  anent  the  two  earls,  makes  presump- 
tion ag^nst  the  said  lord  Rea,  likewise  for  the 
time,  '  Quia  dicta  facta  presupponunt  et  tra* 

*  hunt  se  cum  suis  circumstantiis :'  neither  is 
it  probable  nor  ordinary,  that  there  should  be 
that  sagacity  of  spirit  in  the  pannel,  as  to  press 
what  the  lord  Rea  should  make*  to  him  so  long 
before,  *  Quod  non  prssumitur,  sed  pnesump- 
'  tio,  pro  eo  est,  quod  maxime  est,  secundum 

*  naturara  toto ;  titulo  de  presomptionibos/ 
And  so  this  Article  enforces  not  against  the 
pannel,  that  he  is  maker  and  forger,  because 
the  lord  Rea  denies  not  simply,  but  the  time  of 
tlie  pauuel's  deposition  thereanent,  wbilk  is  no 
leasing. 

lientf  The  pannel  in  his  Examination  upon 
the  90tk  of  June,  in  the  course  and  order  of 
the  depaaitions  thereof,  whilk  is  the  order  of 
time,  before  the  article  anent  the  representa- 
tion of  the  list  of  names  to  the  Lord-Trensurer ; 
he  depones,  that  tlie  lord  Rea  bad  told  him, 
that  lie  had  spoken  with  the  lord  Seafurtii,  and 
had  understood  that  from  him  ;  whilk  (^enerBl 
has  no  other  meanine  but  that  whilk  is  parti- 
colarixed,  by  the  said  lord  Rea's  Eaami nation 
upon  the  24th  of  June  ;  in  that  article  thereof, 
bearing  that  the  lord  Rea  did  affirm  tu  the 
pannel,  that  he  heard  the  aforettaid  report  of 
the  two  earls,  before  the  pannel  made  or  deli- 
vered the  paper  of  representation. 

liem^  The  lord  Rea's  deposition  upon  the 
S4th  of  June,  bears  not  the  lord  Rea  to  deny, 
that  be  did  affirm  to  the  pannel,  that  he  heard 
the  report  of  the  teid  two  earls  ijom  the  lord 
Seaforth,  before  the  panoel  made  or  delivered 
the  paper  of  representation  to  the  Treasurer. 


But  purports,  that  the  first  time  that  the 
lord  Seaforth  had  any  speech  with  the  lord 
Rea,  touching  the  two  earls,  their  being  privy 
to  the  particulars  and  secrets  of  the  lord 
Hamilton's  business,  was  upon  Monday  after 
the  marquis's  coming  from  ScotUnd.  And  so 
that  the  lord  Seaforth  had  not  spoken  with  the 
lord  Rea  thereauentat  that  time;  whilk  is  no- 
thing to  the  pannel,  whether  the  lord  Seaforth 
had  spoken  with  the  lord  Rea  or  not.  But 
denies  not  the  foresaid  report  of  the  two  earls 
made  by  the  lord  Rea  to  the  pannel,  whilk  the 
lord  Rea  did  then  affirm,  that  he  had  the  same 
by  infonnation  of  the  lord  Seaforth ;  neither  is 
the  pannel  obliged  to  make  good  the  lord  Rea's 
warrant  he<*eiu,  that  the  lord  Rea  had  tlie  same 
by  information  of  the  lord  Seaforth ;  but  the 
question  is,  if  the  pannel  heard  the  same  from 
the  lord  Rea,  before  the  giving  in  of  the  repre- 
sentation to  the  Treasurer.  Whilk  the  pannel 
affirms  and  abides  at,  conform  to  his  aeposi- 
tions,  made  upon  the  20ih  and  2Mh  of  June, 
as  said  is. 

JterHf  The  pannel  here  also  repeats  all  the 
objections  agoio^i  the  lord  Rea*s  Depositions, 
ut supra,  » 

Item,  Aaent  the  Article,  bearing,  the  lord 
Rea  to  have  told  tlie  paonel,  that  lie  could  not 
guess  who  eke  should  have  been  in  the  plot, 
unless  It  were  the  lord  Buccleuf^h ;  and  that 
the  lord  Rea,  who  by  his  deposition  upon  tlie 
344 h  of  June  depones,  tliat  the  pannel,  and 
not  he,  did  name  the  earl  of  Buccleugh,  as  one 
would  take  arms  in  Scotland  to  assist  the  mar- 
quis: It  is  answered  thereto,  ut  supru^  that  the 
pannel  by  his  deposition  has  declared,  that  all 
the  understanding  lie  had  in  the  business,  came 
to  him  from  the  ford  Rea  ;  as  the  pannei's  exa- 
mination bears,  and  wliilk  he  abides  at  as  most 
true. 

Item,  ThepanneKs  deposition  upon  the  24  tb 
of  June,  bearing  the  lord  Rea  told  hiin,  anent 
the  earl  of  Buccleugh,  is  not  simply,  but  cum 
cauiOy  bearing  the  lord  Rea*«  reason,  wherefore 
he  named  him:  and  whilk  rea»oii  in  substance 
is  granted  by  the  lord  Rea,  although  with  some 
diversity  of  words,  at  the  least  not  denied  in 
his  Examination  upon  the  84th  of  June.  And 
therefore,  the  said  lord  Rea*s  deposition  affirm- 
ing the  reason,  but  denying  the  naming  the 
said  lord  Buccleugh,  ought  not  to  be  cr^ited 
in  bis  denial ;  but  the  lord  Rea*s  affirming  of 
the  reason,  inforces  upoo  him  the  naming  of 
tlie  said  earl.  *  Quia  ratio  confessa  dicti  prae- 
'  ponderat  et  pranumit  contra  proferentem^' 

Jietfif  Tlie  lord  Rea's  speeches  to  the  pannel 
anent  the  lord  Buccleugh,  though  coujectural, 
necessitate  the  pannel  to  the  representation, 
and  revealing  of  the  same  to  bis  majesty ;  e«- 
pecially  seeing  the  lord  Rea  strengtUenetb  tlie 
same  with  reason  wherefore  he  so  spake,  to  wir, 
that  lie  heard  the  lord  Buccleugh  speak  terribk 
and  presumptuous  words  against  the  kmg's 
majesty,  at  his  own  table  in  Holhmd ;  as  the 
panners  deposition  upon  the  24th  of  June  pur- 
ports, and  whilk  is  granted  by  the  lord  Rea 
himself  in  lubstance,  at  (he  least  not  denied. 
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Itfmy  The  pimiiel  repeats  here  again  all- his 
objections  a«i;uinst  the  lord  Rea*s  depositions  ; 
and  alledges  that  it  was  never  heard  nor  prac- 
tised^ that  a  subject  bein»  necessitate  by  Uie 
law,  to  reveal  what  may  concern  ttic  king  or 
^tate,  and  revealing  the  same  with  his  intbrmer 
therein,  and  constantly  abidini;  thereat,  and 
'willing  tn  maintain  the  same  by  any  trial  or 
torture,  that  the  revealer,  upon  the  party's  de- 
nial, sliould  be  called  in  que?ition  of  his  life,  or 
the  same  any  ways  work  against  the  revealer. 
And  (whilk  if  it  should  now  take  place,  and 
begin  a  preparative  against  the  pannfl,  the 
same  were  to  give  way  sind  occasion  to  all  trea- 
sonable exploits;  and  that  securely,  because 
none  would  or  durst  reveal  the  same. 

And  further,  where  it  is  atBrmed  by  the 
dittay,  that  in  the  list  presented  by  the  pannel 
to  the  Lord-Treasurer,  there  is  desiened  the 
«arU  of  Haddington,  Koxhurgh  and  Buccleu);h 
to  be  Plotters  ;  the  pannel  had  ground  to  make 
the  relation,  no  ways  affirming  any  thing  posi- 
tive; because  in  tbe  paiinel's  depositii>n  made 
the  24th  of  June,  being  examined  and  asked 
why  in  the  aforesaid  paper,  he  makes  the  said 
earb  plotters ; 

ft  is  answered  in  the  Deposition,  that  the 
lord  Rea  had  told  the  panuel,  he  could  not 
guess  who  else  should  be  in  the  plot,  unless  it 
were  the  earl  of  Buccleugh  ;  whilk  word  Plot, 
having  had  relation  to  the  earl's  business,  must 
also  have  relation  to  the  other  two  earls,  seeing 
they  were  spoken  of  all  atone  time. 

It  is  answered  by  his  majesty's  Advocate,  first 
to  the  first  article  of  the  filth  exception,  anent 
4he  purging  of  the  Pannel'^  speech  to  his  ma- 
^^esty,  upon  the  17th  of  May :  By  tliis  word  that 
is  subjoined,  as  the  Pannel  is  informed,  whilk 
the  proponer  for  the  Pannel  will  have  to  be  re- 
peated jn  all  the  subsequent  passages  concern- 
sng  the  business ;  first,  that  this  word,  *  as  he 
*  is  informed,'  cannot  purge  him,  because  he 
received  no  positive  information  from  the  lord 
Rea  against  the  marquis,  nor  no  warrant  to  call 
him  party,  prime  agent,  and  to  affirm  to  his  ma- 
jesty the  business  was  known ;  to  whilk  last  he 
Sttb)oins  his  counsel,  very  dangerous  for  the  life 
and  estate  of  the  marquis;  whilks  tliree  are 
conjoined  to  inft*r  against  the  pannel,  an  ex- 
ceeding of  the  relation  made  to  him  by  the  lord 
Ilea,  and  the  exceeding  of  it,  with  the  peril  of 
the  noMeman,  liis  life  and  estate;  there  being 
neither  word  nor  passage  in  the  lord  Rea*s 
written  relation,  whilk  may  either  warrant  their 
apeeclies,  or  infer  them  by  consequence.  And  in 
matters  of  this  high  'strain,  as  of  treason,  no  illa- 
tion by  consequence  is  permissable,  but  upon 
the  peril  of  him  that  mfers.  For  in  all  the 
written  relation  there  is  not  a  direct  word 
spoken  against  the  marquis,  neither  by  David 
Ramsay,  nor  by  Mr.  Robert  Meldrura;  but 
«llanerly  some  mad  and  frantick  speeches  uttei^ 
«d  by  Meldrum  upon  his  own  imagination,  or 
wish  to  have  ifso,  for  disturbance  of  the  estate, 
by  expressing  the  manner  how  such  an  enrer- 
pri7.e,  according  to  his  polish  opinion,  might 
|^dp«rfurmed;  but  aot  one. word  or  syllaue, 


that  Meldrum  heard  it  from  tbe  lord  marquis, 
or  from  any  who  declared  they  heard  the  niar" 
quts  speak  it.    And  as  to  David  Ramsay,  the 
worst  word  that  is  in  hi»  relation,  is  anent  the 
marquis's  miscontentment,  and  all  the  marquis's 
aim  was  to  use  his  levy  f<ir  the  protection  of 
relioiiin;  whilk  aim  and  intention  th6  lord  Rea, 
after  hib  coming  to  England,  clearly  understood 
by  the  lord  marquis  himself;   who  employed 
luni  to  be  a  colonel  in  his  company,  and  gave 
him  this  assurance,  that  he  tliat  would  hazard 
with  him  in  that  glorious  business  for  assistance 
of  the  king  of  Sweden,  should  make  use  of  him, 
with  the  hazard  of  his  fortune  and  estate  :  and 
none  of  these  passages  will  quadrate  with  those 
speeches  spoken  by  the  Pannel  to  his  majesty ; 
That  it  was  a  treason,  an  odious  treason,  and 
the  lord  marquis  party,  as  the  Pannel  was  in- 
fonned;  and  that  it  was  the  filthiest  treasoli 
that  ever  w:is  intended,  and  that  the  Pannel 
was-sorry  that  any  Scotsman  should  have  fallen 
into  it,  it  being  u  shame  to  the  whole  nation : 
whilk  is  a  positive  affirmation,  not  as  the  Part- 
nel  was  informed,  but  as  he  himself  did  infer, 
upon  the  relation  made  to  him  by  o)y  lord  Rea, 
who  would  give  the  Pannel  no  assurance  he 
haduny  certain  ground,  whilk  is  manifest  by  the 
Pannel's  deposition  upon  the  20th  of  June  last. 
And  as  to  the  relation  albeit  it  avowed  with 
these  words,  as  he  is  informed,  could  give  the 
Pannel  no  warrant  to  express   these  positive 
speeches  to  his  majesty,  upon  the  17th  of  May ; 
so  far  less  to  the  other  of  prime  agent,  nitd 
known  business,  with  the  subsequent  counsel. 
First,  Because  they  are  positively  spoken  with- 
out adjection,  (as  he  is  informed),  and  where 
the  proponer  for  the  Pannel  un^es  that  these 
words  *"  as  he  is  informed,'  mu<>t  be  repesited  in 
all  subsequent  pas>aves  ;  tlmt  has  some  proba- 
bility, <  iu  Qnico  continuo  actu,  vel  unica  scrip- 
tura.'    But  here  the  acts  are  diverse,  the  days 
diverse,  the  expression  of  writing  diverse,  the 
list  being  upon  the  I6th  of  May ;   the  speech 
with  the  king,  as  he  is  informed,  upon  ihe  17ih 
of  May ;  and  the  speech  of  the  known  business 
with  the  council  being  upon  the  22d  of  May  • 
and   these   three   taken  cortjunctim  evidently 
charges  the  Pannel  with  the  excc&s  of  his  duty. 
For  he  did  all  his  doty  that  was  required  of  him, 
as « faithful  subject,  when  upon  the  I5th  of 
May,  whilk  preceded  all  the  expressions,  he 
came  to  the  Lord -Treasurer  and  told  him,  that 
he  had  a  business  to  reveal  concerning  his  ma- 
jesty, and  whilk,   as  he  said,  concerned  the 
marquis  of  Hamilton's  actions,  and  that  be  had 
the  same  of  the  lord  Rea :  attcr  the  whilk,  ha 
had  no  necessity  as  a  loyal  subject,  to  go  fur- 
ther.   And  yet  he  goes  on  to  the  expression  of 
all  these  speeches,  and  adds  thereto  his  dange- 
rous counsel  to  his  majesty ;  whilk  can  have  no 
respect  to  the  lord  Rea's  relation,  nor  to  the 
PannePs  duty  in  revealing  of  it.    And  where 
the  Pannel  would  purge  bis  giving  in  of  the 
lists  first,   because  it  is  not  an  enunciative 
speech,  *  quia  caret  vinculo :'   this  is  eontrar^ 
to  the  representation,  bearing  the  tincuUnm  is 
the  marquis  of  HamiUoa  as  prime  agent:  tnd 
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this  word  is  mast  be  repeated  io  the  subsequent 
word  Plotters;  the  sentence  being,  the  earls  of 
MelrtM,  Roxburgh,  and  Buccteut'ti  plotrers. 
Whilk  is  a  sentence  that  has  a  clear  significa- 
tioOy  affirming  the  attribute  plotters  upon  them 
three,  in  as  evident  and  clear  signification,  as 
the  dause  subsequent,  whilk  names  the  whole 
noblemen  adherent  by  blood. 

And  where  it  is  alledged,  that  albeit  the  pan* 
Bel  named  the  lord  marquis  prime  agent,  he 
did  allanerly  upon  intention  to  distinguish  the 
marquis,  and  the  other  three  earls  from  these 
of  their  adherents  in  blood ;  and  urges  that 
this  intention  should  be  charitably  expounded  : 

It  is  answered,  that  '  crimen  vel  delictum 

*  non  potest  purgari  bona  intentione/  And  if 
the  pomts  contained  in  the  Dittay,  whereupon 
the  pannel  is  accused,  be  in  their  own  nature 
criminal,  they  cannot  be  purged  by  a  good  in- 
tention, nor  yet  by  a  protestation  adjected,  the 
time  of  the  doing  it.  fiut  the  intention,  with 
tlie  fact  and  deed^  are  both  alike  judged  odious, 
and  punishable.     '  £t  nunquam  prssumitur 

*  bona  intentio  nisi  probetur,  ad  eluendum  cri- 
'*  men ;'  as  it  is  instanced,  by  Jul.  Clams  de 
injuriis,  *  tu  meotiris  salva  reverentia.'  This 
instance  being  adduced,  whilk  by  the  opinions 
of  all  the  doctors  cannot  excuse  the  committers 
of  the  injury,  and  much  less  in  this  Dittay ; 
whilk  contains  '  injuriam  capitalem,'  striking 
npon  the  life  and  fame   of   the   noblemen. 

*  hf  am  qui  defamat,  jugulat  plusquam  maledtc- 
'  to  quam  in  manu  injuria  est  qui  sic  incidiatur, 
'  at  nota  et  iamad  po^teros  transeat,  quod  est 

*  s«pe  eundem  occidere :'  and  charity  can 
have  no  ulace  here,  without  the  offence  of  jus- 
tice, whilk  craves  the  due  punishment  from  the 
offender.  And  where  it  is  nlledged,  that  the 
pannel  bad  no  warrant,  both  to  name  the  mar- 
quis prime  agent,  and  the  earls  plotters,  by  a 
▼erbal  relation  from  the  lord  Rea,  there  can  be 
no  respect  liad  to  a  verbal  relation,  except  it 
were  proven  to  the  judge,  especially  in  a  mat- 
ter '  tant»  atrocitatis.'  Neither  can  the  pan- 
nel ailedge  to  a  verbal  relation,  to  colour  his 
behaviour  therewith ;  because  the  pannel  af- 
firms, that  their  verbal  relations  were  made 
upon  the  14th  and  16ih  of  May;  whilk  pre- 
cedes the  relation  exhibited  io  writ,  upon  the 
18th  of  May.  In  the  whilk  relation  there  is 
Dot  a  syllable  of  the  three  earls  as  plotters ; 
albeit  in  the  relation  there  is  mention  made  of 
the  speeches  spoken  by  the  earl  of  Roxburgh  to 
the  lord  Rea.  And  the  pannel  having  given  in 
his  list  upon  the  16th  of  May,  and  knowing  the 
peril  of  adding  or  paring  to  that,  whilk  was  re- 
lated to  him  in  a  matter  of  this  importance ; 
whilk  should  have  been  as  tenderly  handled,  as 
the  life,  honour  and  safety  of  our  gracious  sove- 
reign upon  the  one  side ;  and  the  care  to  es- 
chew the  branding  of  noblanen  with  the  odious 
aspersioa  o(  his  treason,  did  require  of  him,  on 
the  other  part :  And  cannot  pretend  a  colour 
of  excuse  by  the  omission  of  the  names  of  the 
said  three  earis  in  the  relation  given  in  upon 
the  18th  of  May  thereafler ;  specially  seeing 
tlie  relation  id  effect  was  his  own  deed ;  be* 
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cause  he  brought  the  lord  Rea  to  his  majesty, 
to  make  the  relation.     And  the  lord  Rea,  in 
his  relation  to  his  majesty,  spake  never  a  word 
of  the  three  earls ;  nor  yet  the  p-annel  in  his 
relation  tu  the  king*s  majesty,  and  the  Lord- 
Tressurer,  spake  nota  syllable  thereof:  whilk 
is  clear  by  the  pannePs  depositions  upon  the 
20th  of  June,  which  bears  his  relation,  mode  in 
presence  of  the  councillors  his  examinators : 
wherein  is  no  word  of  the  three  earls.    Ana 
likewise  by  the  Examination  of  the  lord  Rea 
upon  the  21st  of  June,  which  is  such  like;  and 
when  his  majesty  had  remitted  the  pannel  and 
the  lord  Rea  to  the  Treasurer,  who  directed 
them  to  draw  up  the  lord  Rea's  relation  in 
writ ;    the  pannel  confesseth,  that  he  and  the 
lord  Rea  went  home,  and  sat  up  all  ni^ht ;  and 
that  the  pannel,  after  the  lord  Kea  hnd  put  the 
relation  in  writ,  did  write  the  same  over  with 
his  own  hand,  out  of  the  lord  Rea's  Papers. 
And  yet  not  a  word  of  the  relation  of  the  three 
earls;  which  would   not  have  been  omitted, 
if  it  had  been  truly  done.     And  where  the 
pannel  pretends,  that  the  omission  thereof  waa 
in  respect  that  the  relation  contains  allanerly 
that  which  was  related  by  the  lord  Rea  upon 
the  13th  of  May ;  but  not  that  tkhich  was  upon 
14th  and  15th  of  May ;    which  was  learned  of 
the  lord  Seaforth ;    that  ailedgeance  hath  no 
warrant  of  the  relation,  nor  yet  any  appear- 
ance at  all ;    because  in  the  panneVs  examina- 
tion upon  the  SOth  of  June,  the  pannel  doth 
condescend  of  that  which  was  done  upon  tlie 
14th  and  15th  of  May  ;   but  not  one  word  of 
the  earls,  albeit  in  that  same  examination  he 
makes  mention,  that  the  lord  Rea  had  spoken 
with  the  lord  Seaforth.    And  sic-like,  in  the 
examination  of  Donald  lord  Ren,  upon  the  2 1st 
of  June,  1631,  and  also  the  pannel's  own  depo- 
sition foresaid  ;  that  the  pannel  two  days  after 
the  relation,  which  behoved  to  be  upon  the 
20th  of  May  (relation  being  upon  the  18th), 
the  pannel  brought  the  lord  Rea  to  the  Trea* 
surer,  and  caused  him  to  subscribe  his  rela- 
tion ;  at  which  time  the  pannel  told  tlie  Lord* 
Treasurer,  that  the  lord  Rea  had  more  to  say  : 
whereupon  the  lord  Rea  being  asked '  what  it 
wes,  and  wherefore  detained,  the  lord  Rea  an* 
swered,  that  he  had  spoken  with  the  lord  Sea- 
forth, and  had  stmdry  particulars  from  him, 
which  he  did  not  tell  to  the  lord  Uchiltrie  in 
particular,  but  generally  affinned  In  him  he 
%f  ould  say  more.     But  one  or  two  days  after, 
tl^e  lord  Rea  went  to  the  earl  of  Seaforth,  and  ' 
then  told  the  same,  first  to  the  pannel.     And 
that  the  pannel,  upon  the  Sunday  of  the  morn- 
ing (which  was  the  day  of  the  marquises  return- 
ing from  Scotland)  he  had  told  the  Lord-Trea- 
surer these  particulars,  spoken  by  the  hird  Sea- 
forth, and  therewith  also  of  the  marqnis*s  re- 
turn :  whereby  it  is  clear,  that  as  nothing  -is 
contained  in  the  relation  touching  the  three 
earls,  neitlier  in  the  verbal  relation  to  his  ma- 
jesty and  Lord -Treasurer,  nor  in  the  subscrihed 
relation;    so  the  speeches  thereanent  spoken - 
by  the  lord  Rea  to  the  pannel,  was  not  till  eight 
days  after  giving  in  of  the  list. 
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And  where  it  is  alledged  by  the  pnnncl,  that 
as  tlie  lord  Ilea's  fact  cannot  burden  liimy  far 
less  his  omission ;  it  is  answered,  first,  it  must 
bind  U'ltti,  because  he  has  named  him  to  be  his 
auth<ir :  and  wherein  he  is  not  his  author^  the 
panuel  himself  must  needs  be  the  forger.  And 
next,  because  the  relation  in  effect  is  the  pan- 
nel's  own  deed,  as  said  is ;   and  as  to  the  pur- 

fatioQ  of  the  speeches,  that  the  business  is 
Hown,  '  Sir,  either  do  or  die ;'   that  the  same 
must  be  interpret '  secundum  comniunero  usuro 

*  luquendi ;'  and  to  mean  as  mickel  iis,  see  to 
your  own  safety  :  it  is  answered,  that  they 
must  be  taken  properly,  and  not  improperly, 
and  must  be  ruled  by  the  preceding  speeches 
«f  the  party  and  prime  ageat ;  as  if  the  pannel 
had  said  to  any  person,  this  man  slew  your  fa- 
ther, '  do  or  die.'  In  the  which  case,  the 
words  would  not  be  esponed  safety,  but  re- 
venge :  and  where  it  is  alledged  '  quod  in  da- 
'  biis  benignior  fieri  debet  interpretatio ;'  this 
rule  of  law  has  only  place  *  in  contradictibus, 
'  sed  non  in  criminibus,  praecipue  atrocioribus/ 
as  this  is.     But  it  is  urged,  '  hie  sumus  in  fac- 

*  to  licito ;'  but  it  is  answered,  *  hie  in  maxime 
'  illicito.*  Because  there  was  nothing  required 
of  the  pannel,  but  to  reveal,  whilk  was  done  of 
before  ;  and  whatever  was  done  after  the  re- 
vcahng,  that  might  tend  to  the  hurt  of  the  re- 
putation of  the  noblemen,  or  touch  them  in 
their  life  and  estate,  was  altogether  unlawful 
and  capital ;  and  the  unlawfulness  is  manifest, 
by  the  subjoining  of  that  pernicious  counsel, 
'  to  do  or  die  :*  whilk  is  not  of  the  nature  of  a 
relation,  but  of  the  nature  of  the  instigation,  of 
a  sovereign  prince  to  a  dangerous  act,  tending 
to  the  destruction  of  the  life  and  honour  of 
them,  against  whom  the  counsel  is  given ;  and 
by  their  answers,  the  wliole  objections  made 
against  the  particulars  of  the  libel  are  tolved. 
lo  the  which  is  added,  the  lord  IVea's  declara- 
tion by  oath,  freeing  the  marquis,  his  majesty's 
letter  of  the  29th  of  June,  seat  down  to  the 
council,  declaring  the  lord  marquis,  and  the 
anid  three  earls  of  Haddington,  Roxburgh  and 
fioccleugh  (to  be  as  his  ihajesty  knows  then  to 
bb)  as  good  and  faithful  subjects  as  any  within 
his  majesty's  kingdoms  ;  and  declaring  his  ma- 
lesty's  resolution,  to  have  those  v^ho  have  given 
false  information  i^inst  them,  to  be  punished. 
After  the  which,  did  follow  his  majesty's  letter 
of  the  date  of  the  94ih  of  September,  for  trying 
and  censuring  the  ^nnel,  upop  the  particulars 
given  forth  by  him  against  the  noblemen: 
wherein  the  pannel,  notwithstanding  of  all  his 
^rgatioas,  can  have  no  just  warrant  against 
the  marquis,  sp^ially  in  the  two  last  points  Qf 
prime  agen^  and  known  business ;  nor  pretext 
Against  ^e  earls  of  Haddington  and  Roxburgh ; 
but,  by  the  pannel's  conmssion,  least  of  alt 
against  t^e  carl  of  Buccleugh,  against  whom  he 
iiad  nothing  but  a  guesa  by  iiis  oWa  confession, 
amd  }ret  he  makes  him  plotter. 

It  is  duplyed  b^  Mr.  R(Aert  Naime  for  the 
piumel,  that  this  Cwtay  consists qpon  three  deeds 
done  and  committed,  by  the  pannel,  together 
with  hu  intention  in  th«  d^uig  of  lhc».    As 


to  the  pannd's  intention,  that  it  waa  not  of 
purpose  of  making  any  leasing,  against  the  act 
of  parliament,  but  to  the  revealing  of  an  alledg- 
ed treason  against  his  majesty ;  the  revealii^ 
whereof  was  necessitate  by  that  addition  ait- 
joint  to  the  last  act  of  parliament  libelled  t  for 
obedience  of  the  whilk  act,  the  pannel  did  whstr 
ever  was  done  in  this  business  py  him,aud  that 
tlie  first  part  of  the  dittav  is  not  relevant  against 
the  pannel  to  in£^  th«  punishment  hbelled 
ag()inst  him,  is  clear,  by  retorting  of  the  artu* 
ment  after  this  manner :  A  deed  commanded 
by  the  act  of  parliament,  cannot  inier  a  punislh 
ment  by  the  sante  act  of  parliament;  trae  it  is, 
that  the  first  deed  contained  in  the  assumptioo 
of  this  dittay  was  commanded  by  the  act  of 
parliament,  imponing  a  necessity  to  all  bearers 
of  treasonably  speeches  against  the  king  or  state 
to  reveal   tlie  same  3  Ergo^  he  did  the  same 
lawfully.    Whereas  it  is  alledged  in  the  dittay, 
that  by  and  after  the  information  which  the 
pannel  had  by  relation,  he  has  exceeded  ia  tfat 
particulars  expressed  in  Uie  dittc^.    And  firsts 
in  the  first  particular,  at  the  doing  and  speak- 
ing whereof  by  and  after  the  anterior  inlorma' 
tion,  which  the  pannel  had  received,  the  lord 
Rea  his  author  was  present :  who  being  inquir* 
ed  or  by  his  majesty,  why  he  was  so  long  in  re> 
vealing  of  the  alledged  treasons ;  he  answered, 
That  he  was  afraid  to  do  the  same,  in  respect 
of  the  nearness  betwixt  his  miyesty  and  the 
marquis.    So  that  that  which  tl^  pannel  did 
for  obedience  to  the  law,  and  his  author  being 
present  beside  him,  is  no  ways  relevimt  to  infer 
the  punishment  of  Leatang-makers  against  him 
contained  in  the  act  of  parUament.    Lil^e  as 
also  the  said  lord  Rea,  atter  the  said  relatioa 
to  his  miyesty  being  remitted  to  the  lord-trea- 
surer, declared  thaC  the  marquis  was  party; 
and  further  said,  That  he  would  qause  as  honest 
men  as  the  lord  Rea  himself  to  affirm  the  same. 
Wheteas  my  Lord  Advocate,  in  his  reply^ 
quarrels  the  former  words  positively  set  dowii) 
and  not  by  relation:  it  is  duplyed,  That  the 
form  of  the  speech  is  not  in  question  here,  hat 
the  matter ;  for  albeit,  that  the  pannel  bad  re- 
ported in  other  words,  or  by  a  description,  or 
paraphrase,  that  which  my  lord  Rea  related 
onto  him,  without  changing  or  altering  of  the 
substance,  commits  no  fault,  nor  cannot  be 
accounted    thereibre   a   leasiug^maker.    Aud 
here  the  propqner  repeats  the  words  contained 
in  the  remtion  and  depositions,  which  be  remits 
to  the  Judges  consideration.    And  to  the  se- 
cond part  of  the  aubsumption,  anent  the  deli- 
very of  the  Lin  of  Names  to  the  treasurer,  it 
is  answered.  That  that  part  of  the  Dittay  » 
most  irrelevant,  and  cannot  be  sfibsomed  upon 
tlie  proposition  of  the  indictment;  for  to  reaw 
thus,  all  leasing  makers  should  be  punish^ 
True  it  is,  chat  the  pannel  has  written,  and 
dehvered  a  liat  of  names  to  the  treasoier: 
Ergo,  he  eught  to  be  punished^  is  an  evil  atgu^ 
ment,  which  is  remitted  to  the  judge,  eicept 
it  had  libelled,  that  the  aaid  list  conuined  leas- 
ings,  which  is  not  libelled.    And  albeit  it  had 
been  lih^Ued,  it  ia  alledged,  that  the  said  li»k  at 
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Bamei  as  it  i§  feet  d6#n,  contains  no  purpose.  Tor 
it  is  not  #ritcen  therein^  |>rinie  agent  and  pint- 
ten  in  such  a  treason;  not  only  indefinite  prime 
agent  and  plotters.  And  if  the  pnr»uer  will  ftirce 
these  words,  to  this  alledged  treason  contained 
in  the  relation,  the  panne)  then  will  repeat  the 
word  used  of  before  (aS  he  is  informed).  And 
here  alJodges^  that  it  is  as  lesome,  or  rather  more 
lesome  to  the  pannel,  to  erk  true  words  for  the 
]Muinel*s  good,  nor  to  the  pursuer  of  the  Dittay, 
to  erk  others  for  his  accusation.  And  albeit 
the  said  words  had  been  adjected,  whereby  the 
sentence  miebt  have  been  filled  against  the 
pannel:  yet  he  closes  himself  with  tl^  relation 
made  by  the  said  lord  Rea  verbally,  before 
making  of  the  written  relation.  And  where  it 
is  dispQted,  that  there  cannot  be  a  Terbai  rela- 
tion here  respected ;  it  is  answered  for  the  pan- 
nel,  that  it  is  clear,  the  written  relation  we 
learned  of  the  marqois*s  servants  and  followers 
tantum. 

And  further  alled^  That  the  disputation 
of  the  thne  of  the  giving  in  of  the  List  upon 
the  16th  day,  and  the  time  of  the  speaking  of 
the  lord  Rea  with  the  lord  Seaforth,  upon  the 
9lst  day,  is  no  ways  relevant  nor  material ;  it 
being  confessed,  at  the  least  not  denied  by  my 
lord  Rea,  that  be  had  related  of  (be  three  earfs 
to  the  pannel  t  For  the  deed  being  constant, 
the  circumstance  of  time  is  not  &o  material, 
and  cannot  be  presumed  that  the  pannel  should 
have  any  knowledge  thereof;  who  had  of  be- 
fore been  verv  lon^  absent,  and  no  ways  in^ 
terested  in  their  advice,  and  altogether  ignorant 
of  them ;  could  of  himself  without  any  informa- 
tion, named  the  same  persons  whom  the  re- 
vealer  was  to  name,  and  none  other. 

It  Is  answered  by  bis  majesty's  Advocate, 
Th:tt  he  oppoires  the  Dittay,  with  the  reply 
made  to  the  former  defences. 

Lastly,  It  is  alledged  for  the  pannel,  That 
as  it  cannot  be  proceeded  against  the  pannel 
here  in  Scotland,  but  conform  to  the  laws  and 
statutes  of  England,  the  place  of  the  pannePs 
alledged  offence,  and  according  as  the  fact  is 
punishable,  or  not  punishable,  and  more  and 
less  punishable  in  the  kingdom  of  England ;  so 
there  can  be  no  legal  accusation  institute  or 
laid  against  the  pannel  here  in  Scotland  fortlie  , 
Said  facts  and  deed,  but  upon  the  laws  of  Eiig- 
land,  or  at  least  upon  the  common  law.  And 
true  it  is,  that  the  Dittay  is  not  founded  upon 
the  laws  of  England,  nor  ;f  et  upon  the  common 
law ;  but  upon  the  municipal  laws  of  Scotland, 
and  acts  of  parliament  thereof:  And  therefore 
the  Dittay  is  no  ways  relevant,  subsuming  and 
concluding  upon  the  acts  of  parliament,  men- 
tioned in  the  proposition  of  the  Dittay. 

Item,  If  the  relevancy  of  the  Dittay  all  be 
sustained,  it  is  alledged,  that  tliere  can  be  no 
pain  inflicted,  but  that  whereby  the  said  facts 
and  deeds  are  punishable  b^  tM  laws  and  sta- 
tutes of  England,  or  by  the  common  law,  and 
no  ways  by  the  pains  mentioned  in  the  said 
nets  of  jnirfiament.  *  Quia  judex  origtnis  vel 
^  domicilii  non  potest  punirc  subditum  delin- 
*  qucnlem  eitni  territoriom,    nisi  secundum 


*  poenam  impositam  a  jure  rommuni  vel  statutis 

*  loci  in  quo  delicjuir,  non  antetn  secundum 
'  statnta  ipsius  loci  uriginis  vel  domicilii.*  Jul. 
CIaro9,  QuKstio  85. 

To  the  wbilk  it  is  answered  by  his  maj^sry'a 
Advocate,  Tbut  the  first  part  of  theHlledgeauce 
is  altogetlier  unreasonable  and  absurd ;  and  as 
to  the  second  part  of  the  alledgeance,  it  is  an- 
swered. That  the  pannel,  being  a  Scotsman  by 
birtli,  and  also  quoad  domicilium  being  resident, 
by  bis  lady  and  children  in  Scotland ;  and  hav- 
ing committed  the  crime  libelled  against  four 
noblemen  in  Scotland  ;^he  must  be  subject  not 
only  to  the  laws  of  the  kingdom,  but  to  the  pain 
andf  punishment  contained  in  the  taws :  like  as 
his  majesty  by  bis  missive  letter  has  ordained 
him  to  be  tried  and  censured  by  the  laws  of  the 
kingdom.  And  where  it  is  alledged,  that  he  is 
only  punishable  by  the  pain  inflicted  in  Eng- 
land, where  the  crime  is  committed ;  and  for 
this  alledges  Jpl.  CI.  in  his  86th  auesti>)n  ;  first 
Julius  Clarus  in  that  place  calls  tne  matter  di^ 
putable,  *  ct  egere  decisione  Csesarea.'  Nett, 
ne  adduces  the  nnmber  of  doctors,  cohflirting 
in  divers  opiniom»  pro  et  contra.  And  in  the 
end  he  seems  himself  tu  incline  to  the  punish- 
ment ioci  delicti.  And  after  it,  cites  Marianos 
in  cap.  *  Postulasti  extra  de  foro  competent! : 

*  qui  dicit  generaliter  esse  commanein  conclu- 
'  sionem,  quod  deliuquens  debeat  pnnire  po^na 
'  imposita  a    statu trs   loci  in  quo  delinquens 

*  punitur.'  And  this  last  speech  af^er  his  own 
carries  eommunem  (rpinionerny  for  his  own  is  only 
given,  ad  cautionctHf  to  free  the  Judges  from  in- 
quisition of  laxT.  From  whiik  tJie  Justice- 
General  is  well  warranted,  by  his  majesty's  let- 
ter commanding  the  pannel  to  be  judged,  con- 
form to  the  laws  of  the  kingdom. 

And  further,  it  is  granted  by  Jul.  Ghtt'.  to  the 
which  the  propon^r  assents  in  bis  acceptation, 
'  quod  posset  delinquens  punire  pcena  juris  com- 

*  munis  vel  poena  loci  ubi  delinquitur.'  But  So 
it  is,  that  by  the  common  law,  *  Calumnlatores 
'  puniuntur  poena  taliouis,  lege  quisvis  Cod.  de 
<  Calumniatoribus,  novella  Leon  is  17.  Lege 
'  finnli  Cod.  de  accusationibus  Leg.  88.  digest. 
'  de  pcenis.'  And  Cicero  in  bis  fragments  cites 
the  Law  in  his  Twelve  Tables,  in  tliese  words  : 

*  Nostrie  kiquit,  duodecim  tabulse  cumperpau- 

*  cas  res  capite  saaxissent  in  his  banc  sanxien- 

*  dam  putaverint ;  si  quis  actitavissct  quod  in- 
'  famiam  fateret  ^agitiumve  alteri,  et  praeterea 

*  atrox  injuria,  de  jure  comrauni  punibiiis  est 
'  poena  mortis.^  Jul.  Clar.  Questione  83  nn- 
inero9. 

The  Justice  continues  t}iis  Diet  with  all  fof« 
ther  disputation  and  reasoning  in  this  matter^ 
to  the  mom  the  third  day  of  December  instant ; 
and  orriaiits  the  pannel  to  be  returned  back  to 
iiis  ward,  therein  to  Kmain  in  the  mean  time« 
The  persons  of  assise  warned  tfaereto,4ip«  J  orfii, 
as  of  before,  Uk  person  under  the  pain  of  i,O0O 
oarks. 

Curia  Justidaria  S.  D.  N.  Regis  tent'  in  pr»t0- 
no  bum  de  Edinburgh,  tertio  die  mensia 
Decenbns,  aaoo  Dom.  milladmo;  seicdn- 
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tesimo,  tri^esiiDO  piimo,  per  bononi biles  et 
discretos  viros,  inagistros  Alexaodrum  Col- 
villc  de  Blair^  et  Jacubum  Robertoun,  Ad* 
vocatiiiD,  Justiciarios  deputatos  nobilis  et 
potentis  comitis  WilUelmi  comitis  de  Stra- 
therne  ec  Mooteith,  dom.  Grahame,  Kil- 
bryde,  et  Kynpent,  prsesidis  secreti  concil'ii 
ac  justicJarii  generabs  diet.  S.  D.  N.  Hegis, 
totms  sui  regni  Scotis,  ubilibet  constitut. 
sectis  vocatis  et  curia  legitime  affirmata. 


Intran' 
James  lord  Uchiltrie,  delated  in  the  crimes 
foresaid,  specified  in  bis  Dittay. 

Pursuer. — Sir  Thomas  Hope  of  Craigball, 
knieht  and  baronet;  Advocate  to  our  sovereign 
lora  for  bis  bigbness's  entries. 

Prolocutors  in  defence. — Mr.  Robert  Nairne^ 
Mr.  Alexander  PiersoUi  Gilbert  Neilson,  Advo- 
cates. 

It  is  duplved  by  the  said  James  lord  Ucbil- 
trie  himself^  being  entered  upon  pannel  anent 
tbe  first  part  of  my  Lord  Advocate's  reply, 
bearing,  that  the  Clausule,  as  he  was  informed, 
can  no  ways  be  repeated  in  the  particulars. 
And  although  the  pannel  so  said,  yet  he  has  no 
positive  information  froai  tbe  lord  Rea ;   it  is 
answered,  the  same  ought  to  be  repelled,  be- 
cause of  the  clause  '  as  the  pannel  was  inform- 
ed' purported  in  the  Dittay  itself:  For  the  pan- 
nel m  that  whilk  is  tlie  same,  and  strength  of  the 
whole  Dittay,  is  necessarily  understood,  and 
should  be  repeated  in  alt  the  subsequent  pas- 
sages of  the  Dittay ;  because  it  is  unicus  actus 
eontinuatut.    And  whilks  whole  three  parts  of 
the  subsumptioM,  as  they  are  used  conjunctly  by 
my  Lord  Advocate  agamst  the  pannel ;   so  tbe 
pannel  alleilges  that  these  words,  as  be  is  in- 
formed, contained  in  the  general,  must  be  un- 
derstood aud  repeated  in  all  the  three  several 
parts  of  the  subsumption ;   as  being  tbe  sum  of 
all,  whilk  is  after  aliedged,  or  was  after  imparted 
by  the  pannel,  and  ought  so  to  be  understood. 
And  where  it  is  aliedged,  that  where  the  pannel, 
altboush  he  said, '  as  he  was  informed,"  yet  it  is 
no  positive  infortnation  from  my  lord  Rea,  to 
ground  a  positive  assertion  of  the  whole,  con- 
tained in  the  Dittay. 

It  is  answered  thereto,  He  had  positive  asser- 
tions and  information  quoad  relationem ;  sed 
quoad  verUatem  he  was  not  bound  to  have  it ; 
sic-like  many  parts  of  his  affirmations  would  be 
best  cleared  by  tbe  confronting  of  tbe  pannel 
and  bis  informer,  ^hilk  was  never  yet  done. 
Neither  are  the  chief  of  the  pannel's  aiHnna- 
tions,  aliedged  by  my  Lord  Advocate,  simply 
taken,  positive  amrmations,  but  with  interpre- 
tations, constructions  and  glosses,  dipping  in 
mentem  of  the  pannel :  Ta  which  God  is  bis  only 
judge,  and  it  h  an  hard  matter  by  presumed 
constructions,  to  draw  the  pannel  to  the  ques- 
tion of  his  life ;  '  N  am  noo  prehunun  tur  delicta, 
*  sed  piohantur.*  Tbe  pannel  reftr^  himself  to 
his  deposition,'  in  sub$t^{nf.iulibus^  undeuied  by 
the  lord  Rea,  as  is  clear  by  the  pannel's  former 
exceptions.  Whereas  my  Lord  Advocate  njen- 
tiuu^  the  madness  aud  loolisb  ima^nation  uf 


Meldrum,  as  the  lord  Rea's  author  of  the 
speeches ;  first,  the  pannel  protests,  he  Ufgeft 
nothing  against  those  noblemen  from  hims^l^ 
ab  origine.  But  ne  adheres  to  the  Relations  ti^ 
the  lord  Rea,  verbal  and  by  writ ;  neither  <li»- 
putes  be  against  Meldrum's  sufficiency,  or  for 
It ;  but  that  Meldrtun's  words,  related  to 
him  by  the  lord  Rea,  gave  him  just  ground  of 
revealing.  And  as  to  tbe  words  alleged,  re- 
lated by  tbe  pannel  to  the  king,  anent  tbe 
odiousness  of  the  matter,  and  the  lord  marquis 
as  party ;  this  can  no  ways  be  laid  to  the  pannel's 
chaige  as  a  fault,  much  less  as  a  crime  capital, 
because  tbe  informer,  viz.  the  lord  Rea,  was 
present  at  tbe  discourse  ;  and  related  huDselT 
to  tbe  king,  eodem  tewpor€f  tbe  partictdars  of 
what  the  pannel  had  spoken;  neither  did  he  at 
that  time  oppose  him,  or  contradict  bim  in  one 
circumstance,  whereby  the  pannel  was  bona  fide 
exonered,  and  therefore  ought  not  now  to  be 
laid  to  his  charge.  And  further,  in  the  time  of 
the  panneFs  relating  his  own  words,  the  pannel 
affirms,  that  he  did  it  with  tears  coming  over 
his  cheeks,  no  sign  of  malice,  or  sowing  sedition, 
in  expressing  these  words  to  the  king,  like  as 
his  majesty  .bare  record  thereof,  before  the 
council  of  England,  tlie  impannelled  being  pre- 
sent. 

And  to  that  part  of  my  Lord  Advocate's  Re- 
ply, anent  tbe  lord  marquis  to  be  prime  a^ent ; 
the  pannel  repeats  the  first  member  of  his  du- 
ply, together  with  the  impannelled's  former  ex- 
ceptions theresnent. 

And  where  my  Lord  Advocate  affirms,  that 
the  pannel  did  bis  duty  sufficiently  in  the  first 
discourse,  and  might  have  acquiesced  there  with 
duty ;  the  pannel  affirms,  that  he  could  not,  be- 
cause all  the  time,  from  the  13th  of  May  to  the 
SOtb,  it  was  actus  continuutut,  by  coustant  in- 
formation running  from  the  informer  to  the 
pannel;  and  so  required  a  constant  duty, whilk 
he  durst  not  omit,  neitlier  with  safety  nor  duty. 
And  this  is  clearly  .by  my  lord  Rea's  own  De- 
position ;    who  affirms  the  relating  of  several 
things,  in  several  days  and  times,  and  is  mani- 
festly proven  by  the  pannel's  own  depositions. 
And  where  my  Loid  Advocate  refuses  to  the 
pannel  the   exception   of  ciiarity,  answer.ng, 
That '  crimeii  oon  potest  purgari  bona  in^eu- 
^  tione,  transeat,'  where  there  is  *  crimen  sim- 
^  plex.'     But  where  there  is  *  tuntum  crimui,' 
by  constructions,  periphruscb,  and  glosses, sup/a 
mentem,  yea,  (oaCra  mentem  of  the  j>annel ; 
there  charity  justly  may  be  admitted :    For  a 
good  intention,  ns  it  will  not  purge  a  uianiit:St 
crime,  neither  should  the  wresting  of  tue  p.iu- 
nel's  intention  inforce  a  crime,  and  so  not  debar 
charity. 

'  And  where  my  Lord  Advocate  doth  urge 
against  the  pannel's  defiiming  of  the  nobtcmep, 
it  is  answered  by  the  punuel,  that  the  fir»t  au- 
thor must  be  the  defamer,  ami  not  therevraler; 
the  whole  matter  of  tbe  pretended  defamation, 
being  original  acts  of  the  ioid  Ilea's  quod  de- 
fensor um,  upon  paunel,  aud  i^ot  acts  of  ihe 
pannel;  as  it  is  evident,  by  the  pannel's  two 
depositivnsi  the  lord  Rea  s  ^ni  depositiou  iho 
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Slsc  of  May,  where  die  said  lord  Rea  doth  ac-^ 
kaawledge  tbe  examiaadon  of  die  pannel,  taken 
the  20di  of  June,  to  be  true  in  all  points,  so 
far  as  the  same  concerns  the  knowledge,  words 
aod  acts  of  the  said  lord  Rea;  upon  uie  expla- 
nations then  following.   By  wliicb  explanations, 
and  notwithstanding  thereof,  there  is  substance 
enough  in  die  pannel's  deposition,  to  proTe 
that  the  lord  Rea,  and  not  the  pannel,  was  ao^ 
thor  to  the  whole  matter  of  the  pretended  de^ 
famatioQ.    And  whereas  my  Lord  Advocate 
woubl  in  his  reply  seem  to  question  the  verbal 
relations,  flowing  from  the  lord  Rea  to  the 
pannel;  to  this  m  pannel  opposes  his  own  de- 
position, and  the  first  anicle  of  my  lord  Rea's 
examioadon  formerly  cited,  wherein  the  lord 
Kea  ratifies  the  pannePs  vtrbal  assertions :  if 
he  radfies  them,  they  must  be  in  rerum  ntUura  ; 
if  they  be,  my  Lord  Advocate's  asserdon  is  not 
relevant.    And  where  my  Lord  Advocate  m1- 
leees  the  leaving  forth  of  the  lord  Rea's  verbal 
mation,  out  of  bis  representadon  in  writ,  given 
io  to  tXie  Lord  Treasurer ;  the  pannel  repeats 
his  excepdon  made  thereanent  as  before.    And 
to  all  my  Lord  Advocate's  discourse  to  that 
effect,  contaiuing  one  side  of  paper,  the  pannel 
oppones  his  first  answer,  and  liis  deposidons, 
and  the  lord  Rea*s  relations,  and  his  examinar 
tious  agreeing  thereto.    And  whereas  my  Lord 
Advocate  would  bind  the  pannel  to  answer  for 
the  lord  Rea's  omissions,  because  tbe  lord  Rea 
is  bis  author;  the  pannel  being  sitling  behind 
at  the  time  of  the  expression.  Can  hardly  find 
means  to  be  persuaded  that  it  came  from  his 
majesty's  advocate;  and  oppones  and  repeats 
thepaniier!»  exception  herein.     And  where  my 
L)rd  Advocate,  upon  these  words,  ye  know  the 
business,  aiui  not  the  time  (do  or  die),  says, 
that  diese  words  should  have  a  propei*  inierpre- 
utioh;  which  is,  says  he,  to  be  a  counsel  given 
bj  the  pannel,  for  subversion  of  the  marquis's 
honour  and  estate :  the  pannel  answers  thereto, 
tliat  he  adheres  to  his  exception  uiieady  al- 
ready alleged;  and  further  adils,  that  the  lord 
Rea  snid  to  the  pannel  that  Sunday  morning, 
that  the  lord  Seaforth  had  said  to  tiie  lord  Rea, 
their  purpose  was  to  take  the  king,  the  queen, 
and  the  prince :  and  so  the  infunuoUou  being 
{M*ea  to  the  pannel,  furnished  to  the  pannel 
great  cause  of  fear,  and  his  fear  the  reason  of 
the  expression  of  these  words,  of  advising  the 
kiug  u>  prevent  his  danger ;  as  the  pannel  had 
fonneriy  advised  ray  Lord  Treasurer  of  England, 
to  advise  his  majesty  to  retire  to  >Vhitehall  from 
Greenwich,  hs  to  a  place  of  more  safety.     And 
this  is  clear,  by  the  pannel's  deposition  the  20t)) 
of  Jttae>  rddncd  hy  the  lord  Kea  in  tbe  first 
article  of  his  examination  the  ?lst  of  June. 

And  where  my  Lord  Advocate  alleges,  that 
the  lord  Uea  and  his  majesty's  letter  frees  die 
marquis  of  Hamilton,  and  the  other  noblemen, 
by  the  lord  Hea's  oath :  It  is  answered  thereto 
^y  (he  pannel,  that  tbe  pannel  dnth  not  charge 
thsm ;  he  only  charges  the  lord  Rea  as  his  in- 
former and  aofhor,  humbly  attesting,  that  in 
ahat  es^tial  points  the  lord  Rea  is  coatmry 
to  tb*  panuel|  ht  do^  the  pAonel  wronj :  and 


therefore  the  pannel  declares,  that  whensoerer 
it  shall  please  his  majesty  to  permit  the  pannel 
and  the  lord  Rea  to  be  conirooted,  or  if  then 
upon  did'erence,  the  matter  be  not  cleared  of  tbe 
pannel's  innocency ;  the  pannel  is  ready  to  haiard 
his  hfe  in  a  duel,  to  the  glorr  of  God,  and  lo  the 
clearing  of  the  truth  of  this  business,  bis  majesty 
commanding  the  same,  with  a  protettadon,  that 
he  carries  no  malice  to  the  said  lord  Rea.  If  die 
business  be  not  decided  by  thify  or  that  if  hie 
miyesty  is  pleased  to  admit  torture  before  a 
duei-tnaJ,  the  pannel  it  ready  with  him  to  bear 
out  the  torture,  and  to  be  tried  thereby,  widi 
the  said  lord  Rea,  and  let  the  truth  then  ap* 
pear :  which  if  it  be  not  then^  whenever  it  abaft 
please  God  to  call  the  pannel  to  bear  tC8ti> 
mony  thereof  with  his  blood,  if  God  be  not 
graciously  pleas^  to  bear  him  up  in  it,  let 
men  so  conceive :  and  if  God  bear  him  oat  in 
it,  then  will  he  be  found  me6t  after  his  death, 
to  have  been  msi  honest  man,  and  his  blood 
shall  be  reouired  of  the  takers  thereof. 

My  Lord  Advocate,  before  any  answer  to  be 
made  by  him  to  the  pannel's  former  duply,  pro- 
duced his  majesty's  Letter  sent  down  to  the  lords 
of  his  majesty's  privy-council,  of  the  date  of 
die  29th  of  June,  1631,  and  desired  tbe  s..-ne 
to  be  judicially  read,  of  the  whilk  the  ten 
follows : 

**  To  our  rieht  trusty,  &e.  the  viscount  of 
'  Duplin,  our  Chancellor;  the  earl  of  Menteith, 
'  President  of  our  privy-council ;  and  to  the 

*  remanent  earls,  lords,  and  other  of  our  privy- 
'  council,  of  our  kingdom  of  Scotland." — Sic 
tupratcribitur, 

"  C.  R.  Right  trusty,  &c.  we  greet  you  well. 

*  Whereas  we  are  informed  of  a  practice  in  ap-> 
'  pearance  so  peniicious,  and  nearly  concerning 
'  us,  ns  Me  would  not  but  take  some  trial  there- 
'  of,  boti)  by  ourself,  and  some  of  our  council, 

*  appointed  by  us  for  that  purpose.     But  in  the 

*  mean  time,  because  of  some  sinistrous  ru- 
'  mours  maliciously  dispersed  thereupon,  to  the 
'  pr^udice  o(  uur  right  trusty  and  right  well- 
'  beloved  cousins  and  counsellors,  the  marquis 

<  of  Hamilton,  and  the  earls  of  Haddington, 

*  Roxburgh,  and  Buccleogh,  and  some  others; 

<  lest  the  like  reports   be  brought  unto  your 

<  ears,  we  have  thought  good  herehy  to  declare, 
'  that  not  only  v\e  have  found  by  the  trial  we 
'  ourselves  have  taken,  that  they  are  altogether 

*  innocent  and  clear  thereof;  but  likewise  that 

*  the  prime  informer  thereof  b:ttn  now  cleared 

*  ih'rMt  upon  oaih,  testifying  them,  as  we  know 

*  ibein  to  be,  as  good  and  laithful  subjects,  aa, 
'  ^^e  have  in  any  of  our  kingdoms.    And  for 

*  the  business  itself,  whensoever  it  shall  be  fully 

*  tried,  we  will  thereafter  express  our  further 
'  pleasure  couceruiog  others  interested  therein, 
'  according  as  we  shall  find  just  cause,  either 
'  in  punisluRg  any  person  that  shall  be  found 
'  guilty,    or    in    punishing    any    person   that 

*  shall  be  found  to  have  given  false  informa- 

*  tion.  And  whereas  we  have  formerly  by 
'  our  lettcrh  recommended  unto  you,  our  right 
'  trusty  and  right  well-bcluved  cousin  tbe  mar 
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*  quis  of  Hamilton^  for  fartheriiig  the  speedy  levy 

*  and  transportation  uf  his  men  with  ail  possi- 

*  ble  diligence;  these  are  again  to  require  you 

*  to  contribute  ttie  best  help  that  your  autho- 

*  rity  or  endeavours  can  afford  for  that  effect. 

*  Whereof,  both  out  of  the  regard  we  have  to 
<  bioiy  aod  to  that  employment,  being  very  con- 

*  fideat  of  your  best  care ;  we  bid  yoo  farewell. 
«  From  our  Court,  at  Greenwich,  tbe  29tfa  of 
« June,  1631.' 

.  After  reading  of  the  which  Letter  of  his  mar 
jesty,  it  is  answered  b^  my  Lord  Advocate,  that 
tbe  orgins  of  the  pannel  to  have  the  words  *  fts 
^  he  B  inrormed,*.  to  be  repeated  in  all  the  rest 
of  the  Dittay,  wants  ail  reason ;  the  points  of 
the  Dittay  bearing  relation  of  several  deeds 
done  in  several  times.  And  where  it  b  alleged 
by  the  panaelt  that  these  words,  <  a^  be  was 

*  uformed/  were  true,  *  quoad  relationem  ec 
'  iquoad  veritatem,*  there  was  no  necessity:  If 
tins  were  true,  the  Dittay  were  eluded,  for  the 
pannel  is  not  accused  oi  a  Leasing  in  respect 
of  the  verity  of  the  matter  related,  bat  in  re- 
spect of  hb  discrepance  from  his  aathor,  and 
tnat  be  afirms  more  than  his  author,  and 
with  greater  certainty  tbai^  his  author:  and 
that,  not  content  with  both  these  two  excesses, 
be  follows  it  out  to  the  very  point  of  execution, 
which  is.  evident  in  tbe  point  of  certainty,  by 
these  words  spoken  to  his  majesty,  '  the  busi- 

*  ness  is  known,'  whilk  is  more  ceitain  by  the 
opposition  of  the  uaccrtainty  of  time  only, 
wiuch  redoubles  the  certainty  of  the  business. 
And  in  tbe  point  of  execution,  b^  that  perni- 
cious and  cruel  counsel, '  do  or  die  :*  the  effect 
of  which  pernicious  counsel,  if  God  in  mercy 
had  not  disposed  the  royal  heart  of  our  wise  and 
gracious  sovereign,  would  have  produced  more 
lamentable  effects,  nor  could  be  quenched  with 
the  pity  of  tears  shed  by  the  pannel.  And  the 
con&rring  of  the  lord  Uea  (whom  the  pannel 
calls  the  prime  author)  with  himself,  in  the  pro- 
gress of  his  behaviour,  will  manifest  tbe  pan- 
nel's  guiltiness  of  the  points  of  the  Dittay, 
wherein  he  is  accused :  for  the  lord  Rea,  wHo 
behoved  to  have  greater  certainty  than  the 
pannel,  never  proceeded  to  tbe  points  of  posi- 
tive party,  prime  agent,  plotters ;  and  to  sa^ 
to  the  supreme  sovereign  prince,  that  the  busi- 
ness was  known,  in  all  which  points  the  pannel 
has  involved  himself;  but  the  lord  Kea  was 
content  to  reveal  the  reports  made  to  him  by 
David  Knmsay,  and  Mr.  Robert  Meldruin^  to 
the  pannel,  ^vithout  adding  or  paring.  And 
when  the  pannel,  upon  the  22d  of  May,  nhich 
was  the  day  of  the  marquis's  returning  from 
Scotland  to  England,  came  to  the  lord  Rea,  and 
told  him,  that  be  had  been  with  the  Lord 
Treasurer,  and  acquainted  him  with  the  pas- 
sages, which  he  had  from  tlie  lord  Seaforth, 
and  of  the  lord  imirquis's  ret«jrn,  and  that  he 
had  conceived,  tliat  it  might  be  dangerous  at 
that  time  for  his  majesty;  for  the  which  cause 
tbe  pannd  in  his  deposition  saith,  tlvit  he  did 
sKlvise  tiie  kini;  to  remove  from  Greenwich  to 
Whiten  or  London ;  my  lord  Rea  answered, 


that  tbe  pannel  had  done  eVil  therein,  for 
there  was  no  saeh  suddenness  to  be  feared : 
yet  notwithstanding  hereof,  and  that  bis  author 
had  reproved  his  rashness,  the  pannel  went 
thereafter  and  attended  his  majesty  at  dinner, 
and  at  the  end  of  dinner  spake  these  words  df 
the  certainty  of  the  plot,  uncertainty  of  the 
time,  and  added  the  counsel.  Like  as  the  puh- 
nel  being  asked,  hereupon  granted  that  he  met 
with  the  lord  Rea  upon  that  Sunday  tbe  mar- 
quis came  to  court,  and  also  that  he  met  with 
the  Lord  Treasurer ;  and  counselled  his  ma- 
jesty's removing  from  Greenwich  to  London. 
But  denoes  that  the  lord  Rea  said,  that  he 
thought  it  was  evil  done.  Notwithstanding 
hereof,  the  pannel  went  thereafter  and  attended 
Lis  majetty  at  dinner,  s^ake  the  words  dnd  gave 
the  counsel ;  like  as  bis  majesty  being  some- 
thiufl  vrakened  by  that  fearful  rounsel,  sent  for 
the  KMd  Rea,  and  did  acquaint  him,  that  some 
present  danger  was  suggested  to  his  majesty » 
opon  the  marquis's  returning*  To  tbe  which 
the  lord  Rea  answered  by  oath,  tbat  he  knew 
nothing  against  the  marqm's,  iot  any  thing  he 
knew,  bat  that  he  was  as  good  a  subject  as  any 
bis  majc;sty  had. 

And  where  the  pannel  would  labour  to  free 
himself,  by  denying  the  counsel  given  to  bifH 
by  the  lord  Rea ;  it  cannot  be  a  warrantable 
excuse,  except  he  would  prove  that  his  author 
advised  him  to  do  it:  which  is  improbable, 
seeing  the  lord  Rea,  his  author,  tieither  did  it, 
nor  idlowed  of  its  being  done  by  the  pannel. 
And  where  it  is  alledged  by  the  pannel,  that 
ht  had  sufficient  warrant  from  his  infonner,  he 
cannot  affirm  it,  as  being  contrary  to  the  rela- 
tion made  by  his  author :  which  is  not  a  syl- 
labize of  the  marquis  as  prime  agent,  nor  of  the 
three  noblemen  as  Flutters.  And  whatever  the 
pannel  did  after  the  discovery  of  the  business 
to  tbe  Lord-Treasurer,  whicn  was  upon  the 
15th  of  May;  it  was  the  pannel's  own  word, 
work  and  deed,  as  the  giving  in  of  the  list>  ex- 
pressing the  certainty  of  the  plot,  and  urging 
the  putting  in  execution.  And  where  the  pan- 
nel alledges,  that  all  was  done  upon  a  good 
intention,  and  that  God  is  only  judge  of  tbe 
mind ;  it  is  true  where  tbe  mind  »  not  r^ 
vealed  by  speech  or  act  punishable  of  the  law : 
but  if  either  speech  or  deed  be  done  against 
the  law,  the  pretext  of  the  mind  wiil  never  eit- 
cuse  it. 

And  albeit  it  be  true,  as  tbe  pannel  alledges, 
'  Quod  delictanon  praesumuntursedprobaniur,' 
yet  it  is  as  true,  *  Quod  in  delictis  prssmnitur 
*  dolus  nisi  probatur  contrarium.'  And  in  the 
case  of  this  Dittay,  we  have  a  law  prohibiting 
Leasings  and  Calumnies  under  the  pain  of 
death;  and  seeing  by  the  Ditta^r,  there  are 
three  particulars  tabeiled,  which  bis  majesty  m 
hi^  Letter  of  the  date  of  the  29th  of  June,  h^ 
called  false  informations,  and  which  directly 
fall  within  the  compass  of  the  law,  as  reflecting 
opon  the  Hfe,  honour  and  estate  of  the  noble- 
men ;  the  pannel's  excuse  by  ifiteiitimi  is  tdo 
slender,  to  free  bim  firom  tbe  punishment  of  the 
law.    And  where  it  is  aiiedgetf  by  th4»'  pnUdc^, 
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U»c  h^  b«s  named  hit  autiiory  and  that  be  was 
present  rbe  time  ol'  his  relatioo,  and  did  not 
€ontradiQt.feim  therein^  which  the  pannel  al- 
ledges  for  a  autiicient  ground  of  his  exoneration ; 
liie  coairarjr  is  true :  far  the  lord  Rea,  in  his 
Exanilnation  upon  the  SUt  of  June^  doth  ac- 
kuowled^  the  paonel's  £xaniination  to  he  true 
in  all  points^  savins  die  explanations  thereafter 
subjoined.  But  this  approbation  cannot  ex«- 
ceed  the  sulnect ;  and  also  the  subject  must 
he  restricted  according  to  the  conditions  of  the 
explanation  ;  but  so  it  is,  that  in  the  pannei*s 
examination^  which  is  approven  by  the  lord 
&ea ;  there  is  not  one  sjflable  of  the  lord  mar- 
quis as  party  or  prime  Agent,  or  of  the  three 
noblemen  as  Plotters. 

And  therelbre  thai  fiiUs  not  within  the  com* 
pass  ol  the  approbation,  and  where  it  may  ap- 
pear that  in  toepannel's  examination  upon  the 
^h  of  June,  it  is  granted,  that  on  Monday 
the  IGth  of  May,  he  deliTered  to  the  Lord 
Treasurer  the  list  of  names;  that  is  not  a  pan 
of  the  pannern  irelation  approf  ed  by  the  lord 
Rea :  but  it  is  the  panneL's  answer  to  ao  inter< 
rogatory^  naked  of  nim  bv  the  counsel,  which 
could  hinve  no  respect  to  the  lord  Rea's  »dation. 
Like  as  the  pannel  being  examined  thereupon 
tlie  34th  of  June,  grants  that  the  list  was  made 
by  himself:  and  that  the  lord  Rea  was  not 
privy  to  the  making  thereof,  which  is  also  con- 
fessed by  the  lord  Rea  himself  in  his  examina- 
tion the  81st  of  June,  1631,  and  last  article 
thereof.     Wherein  be  depones,  not  only  that 
he  was  not  acquainted  with  the  list  of  names 
delivered  to  the  Lord-Treasurer,  but  that  he 
bad  nothing  to  do  therein ;  which  both  excludes 
the  concourse  of  the  making  of  the  list,  nnd  his 
knowledge  of  the  purpose  of  it.    And  where  it 
is  alledged  by  the  pannel  that  after  the  reveal- 
ing to  the  Ijord^Treasnrer,  he  could  not  ab- 
stain from  the  remanent  passages  of  his  beha* 
vioor,  because  it  was  ncfta  cont'muattu  by  the 
lord  Rea  to  the  pannel,  from  the  13th  of  May 
to  the  30th  of  May ;  it  is  answered,  that  after 
the  first  revealing,  the  pannel  had  no  more  to 
do  in  the  necessity  of  duty,  because  his  author 
was  revealed:   and  whatever  followed  after 
discovery  made  by  the  pannel,  would  have  tied 
the  author  and  not  the  pannel;  there  being  no 
Uw  that  might  have  punished  the  pannel  for 
shifting  his  cotwst  after  the  revealing.    But 
there  beimi;  manifest  hazard  and  danger  in  law, 
to  follow  further  after  the  revealing  of  the  bu* 
tioesi,  which  the  author  thought  neither  clear 
^or  certain ;  and  the  pannel  not  beini:  consci- 
pus  upon  what  mind  the  lord  Rea  made  his  first 
information  to  htm,  which  might  very  ceadily 
have  been   upon   malecontentment,  grudging 
And  malice,  bis  credulity  to  him  was^  cruelty 
against  the  noblemen.    And  his  going  forwanu 
After  the  revealing,  was  a  maniRest  engagement 
^f  himself,  in  the'  oudice  of  the  midbor,  and 
drawing  upon  hiniself  the  opinion  of  greater. 

And  where  it  is  alledged  by  the  pannel,  that 
W9  behaviour  cannot  be  oounted  in  the  nature 
^f  LeasinfiSj  punished  hy  act  of  parliament, 
but  ^llane^ly  by  way  of  UlAtioA  and  sinister 


qonstructioo ;  the  contrary  is  clear,  by  the 
three  points  of  the  Ditta^.  And  the  pursuer, 
in  bis  reply,  has  most  justly  challenged  tiie 
pannel  as  a  deiamer  of  noblefnen;  because 
their  fame,  honour  and  credit  was  uablameable 
before  it  was  taxed  by  the  pannel ;  and  the 
lord  marquis  brought  under  danger  of  the  loss 
of  life,  lionour  and  estate. 

And  where  it  is  pretended  by  the  panael, 
that  the  cause  of  his  speaking  of  these  words  to 
his  m^esty,  upon  the  Sunday  of  the  marquis's 
coming  to  court,  was  because  the  lord  Rea  told 
the  pannel  that  the  lord  Seafoith  had  assured 
him,  that  the  Plot  was  fbr  takiog  off  the  king 
and  the  queen ;  first,  that  excuse  has  no  war^ 
rant  from  the  lord  Rea's  deposition ;  next,  in 
that  same  conference  betwixt  the. pannel  and 
the  lord  Rea  upon  the  said  Snnebiy,  the  lord 
Rea  told  hm  it  was  an  idle  fear ;  and  thirdly, 
it  cannot  he  a  pretext,  because  that  passage  of 
the  taking  the  king  and  cpicen,  is  contained  in 
the  relation  made  by  the  lord  Rea  upon  the 
19th  of  May;  and  so  cannot  be  pretended  as 
a  new  information  lately  come  to  bis  knoww 
ledge,  lo  waken  the.  pannel  to  such  a  pei^ 
nicious  counsel.  And  tliis  shall  sufiee  for  an- 
swer to  the  duply,  which  is  closed  with  that 
which  is  contained  in  tlie  reply;  that  the  pannel 
had  no  warrant  of  his  speeches  and  proceedings 
positive  against  the  marquis;  nor  colour  of 
warrant  against  the  three  earls,  and  neither 
warrant  nor  colour  at  all  against  the  earl  of 
Bucclcugh,  against  whom  the  pannel,  by  his 
own  confession,  had  nothing  but  the  giuss  of 
the  lord  Rea ;  which  the  lord  Rea  not  the  less 
refuses,  and  affirms  to  be  the  nomination  of  the 
panaeL  But  howsoever  it  is  only  a  guess,  by 
his  own  confession,  from  his  author,  and  yet  in 
his  list  he  makes  him  a  plotter.  And  albeit  the 
like  evidence  of  tlie  pannel's  calumnies  against 
the  other  two  earls  being  undoubted,  as  having 
DO  warrant  at  ail  from  the  lord  Rea's  relation, 
wherein  there  is  no  syllable  of  these  noblemen ; 
and  that  the  excuse  made  by  the  pannel  of  • 
verbal  relation  b^  the  lord  Rea,  has  no  proba« 
bility,  and  also  is  contradicted  by  the  lord  Rea« 
being  poised  thereupon :  yet  in  these  two  no- 
blemen the  pannel  covers  himself  under  the 
shadow  of  a  verbal  relation,  against  thnt  which 
himself  drew  up  in  writing;  but  in  the  lord' 
Buccleu^h's  he  is  excluded  from  all  verbal  re* 
lation,  m  respect  of  his  own  deposition, 
wherebj  he  is  manifestly  convinced  of  incurring 
the  punishment  of  the  acts  of  parhamentwhere- 
upon  the  dittav  is  formed,  ais  having  named  him 
plotter,  when  oy  his  own  deposition  he  grants 
It  to  be  a  guess  of  the  lord  Rea. 

It  is  quadruplyed  by  the  pannel,  that  for 
answer  to  die-  triply,  made  by  the  Lord  Advo* 
cate  his  porsuer,  he  repeats  ind  oppones  bis 
defences  contained  in  the  former  exception  and 
duply.  And  further  the  pannel  adds,  tha% 
where  it  is  obiected  by  my  lord  advocate  against 
the  pannel,  that  he  had  no  ground  nor  cause 
firom  tbe  lord  Rea's  relation,  from  the  pannel 
by  word,  to  call  the  two  earls  of  Haddington 
andRoxbm^  platters;  but  by  the  contrary^ 
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that  the  lord  Re«  refuiies  and  denies  the  same; 
again  tbe  which  objeciioo,  the  pannel  does 
repeat  and  adhere  to  that  article  of  his  second 
deposition,  dated  the  24th  of  June  in  these 
words  following  :  he  saith,  the  lord  Hea  did 
affirm  to  the  examinant,  that  he  had  the  fore- 
said report,  onent  the  earls  of  Metros  and  Rox- 
burgh, from  the  lord  Seafonh,  before  the  pannel 
then  examined,  made  or  delivered  this  said 
fjaper  or  list  to  the  treasurer.  And  in  the  ar> 
ficic  preceding,  in  the  same  deposition,  the 
pannel  affirms  the  lord  Rea  told  htm  this; 
whereby  it  evidently  appears  by  the  two  articles 
joined  together,  that  the  pannel  had  ground 
for  that  part  of  his  representation. 

And  whereas  it  is  affirmed  by  my  Lord  Ad- 
Tocatei  that  the  lord  Rea  denies  the  same,  this 
comparing  of  the  pannel's  assertion,  and  the 
words  of  toe  lord  Rea's  denial  together,  the  lord 
Rea's  words  will  be  found  to  import  no  direct 
nor  clear  denial ;  the  pannel  affirms  that  the 
lord  Rea  told  him,  that  the  earl  of  Seaforth 
told  him,  that  the  said  two  earls  were  upon  the 
secrets  of  the  business  of  the  marqois;  my  lord 
Rea's  words  in  his  denial  bearing,  that  the  first 
time  the  lord  Seaforth  had  any  speech  with  him, 
touching  the  said  earls  of  Haddmgten  and  Rox- 
burgh, Uieir  being  privy  to  the  particulars  and 
secrets  of  the  loi3  Hamilton's  business,  was  on 
the  Monday  after  the  marquis's  coming  out  of 
Scotland.  The  pannel  affirms,  that  the  lord 
Bea  told  him  such  a  thing ;  the  lord  Rea  says, 
the  lord  Seaforth  spake  not  to  him  any  such 
matter  before  such  a  day :  how  do  these  two 
agree  or  contradict  one  another?  The  pannel 
affirms  the  lord  Rea  told  him;  my  lord  Rea  af- 
firms my  lord  Seaforth  told  him  not  such  a  thing 
^fore  such  a  da^ :  what  is  that  to  the  pannel, 
if  the  lord  Seaforth  had  never  told  that  to  the 
lord  Rea,  the  lord  Rea  might  have  told  it  to  tlte 
pannel  for  nil  that?  And  where  it  is  alledged  for 
the  fortifying  of  the  triply  by  my  lord  advocate, 
that  the  lord  Rea  in  his  deposition,  dciiieth  that 
he  was  acquainted  with  the  list  of  names,  deli- 
vered by  the  pannel,  or  had  any  thing  to  do 
therein;  the  pannel  affirms,  that  this  eludes  not 
the  particular  words  concerning  the  two  earb ; 
because  of  the  denial  of  the  general  list,  where- 
in they  wpre  ingrossed :  for  the  manner  of  the 
discovery  was  left  to  the  pannel,  when  the 
direction  of  the  discovery  was  given  him.  And 
so  it  was  not  needful  that  the  lord  Rea  should 
beacauainted  with  the  papers,  with  the  pen,  the 
ink,  the  boar  and  the  manner  of  tlie  writing; 
because  that  was  left  to  the  pannel.  Neither 
can  the  general  denial  of  one  piece  of  paper 
takeaway  the  pannel's  testimony  of  the  certain, 
determined,  condescended  upon  by  word.  And 
Ibr  his  word  that  he  had  no  hand  therein,  is  not 
meant  de  materia,  affirmed  by  the  pannel,  re- 
ported to  him  against  the  said  two  earls;  be- 
cause he  grants  the  substance  in  the  preceding 
depofiiiion  mad)e  by  him  thereanent.  And  as 
to  that  relatioii  by  that  list,  concerning  the  earl 
of  Buccleugh  as  plotter,  for  defence  ot  the  pan- 
nel's  deposition  it  is  produced  in  these  words, 
bearing,  '  And  further  saitb  (to  wit  the  paiinel>» 


*  that  the  lord  Rea  hacT  told  him,  lie  could  net 
'  guess  who  also  should  be  in  the  plot  unless  it 
'  were  the  lord  buccleugh ;  of  whom  the  lord  Hc» 
'  said,  he  heard  him  speak  terrible  words  again»t 
'  tlie  king,  at  his  own  table  in  Holland.'  There 
it  is  affirmed,  that  he  suspected  tiie  lord  Buc- 
cleugh to  be  upon  ^e  plot:  if  suspected  to  be 
on  the  plot  by  the  lord  Rea,  and  told  by  him 
to  the  pimnel ;  the  panne)  was  necessitated  to 
reveal  the  same,  yea  in  iisdrm  terminii,  to  re- 
veal him  to  be  a  plotter ;  whom  he  said,  he 
suspected  to  be  upon  the  plot.  To  this  my 
lord  advocate  objected,  my  lord  Rea's  denial, 
which  are  in  these  words:  That  the  pannel  and 
ilord  Rea  having  some  speech  together,  Vho 
might  be  looked  for  in  Scotland  to  take  anD»; 
the  pannel,  and  not  the  lord  Rea,  named  the 
lord  Buccleugh.  Whereupon  the  lord  Rea 
told,  that  at  the  siege  of  the  Busse,  the.  lord 
Rea  heard  the  lord  Buccieueh  use  some  words, 
whereby  the  lord  Rea  took  the  lord  Bnocleugb 
to  have  come  malecontent  out  of  England.  In 
tliis  presumed  denial,  there  is  contained  a  dis- 
course betwixt  the  pannel  and  the  lord  Rea,  as 
the  lord  Rea  alledges.  And  in  this  disoourse, 
that  the  pannel  shoold  have  named  the  lord 
Buccleugh,  and  not  the  lord  Rea ;  this  naming* 
is  a  naming  in  the  respect  of  time  first  or  last ; 
for  the  lord  Rea  grants  that  he  did  name  the 
lord  Buccleugh,  because  of  the  last  words  of 
that  clause ;  so  that  his  denial  respects  only 
priority  of  time,  but  no  ways  the  pa nnel's  asser- 
tion :  fi>r  not  a  word  uf  Im  assertion  is  denied. 
But  by  the  contrary,  for  corroboration  of  the 
panners  iust  ground,  concerning  the  earl  of 
Buccieugn;  the  lord  Rea  makes  addition  of 
more  nor  the  paunel  had  remembraace  of; 
and  so  fortifies  his  affirmation,  and  proves  no 
denial  thereof. 

The  pannel  adds  further,  for  eluding  of  the 
mistaking  of  these  his  words,  '  Sir,  we  know^  the 
'  business,  but  not  the  time,  therefore  do  or 
'  die.'  It  is  affirmed  by  the  lord  Rea,  that  he  , 
did  hear  of  his  majesty  that  there  was  a  danger 
suggested  to  him ;  which  danger  my  lord  ad- 
vocate alledges  to  have  come  from  the  panncl's 
words.  If  a  danger  but  by  the  king's  self  ap- 
prehended, then  not  a  persecution,  for  a  danger 
imports  defensive  remedies,  and  not  violent 
and  malicious  attempts ;  yea,  it  imports  and 
implies  a  preventing,  and  not  a  prosecuting. 
And  lastly,  it  deany  confirms  the  mention«l 
intenfion  of  the  panncl's  expressing  of  those 
words,  which  was  to  prevent  his  majesty's  dan- 
^r.  This  the  pannel's  aliedgeance,  is  cleared 
in  tl)e  lord  Rea's  deposition,  made  the  t21st>of 
June ;  yea,  this  is  my  lord  Rea's  relation,  to 
whom  the  pannel  never  spake,  since  the  pan- 
nel and  he  entered  to  their  trial.  As  for  the 
words,  '  Sir,  we  know  the  business  infallibly, 
'  this  is  no  lie;'  because  the  pannel  and  the  ,. 
lord  Rea  was  at  his  majetty's  ten  days  befi>re, 
and  affirmed  the  same:  the  pannel  by  relation 
from  the  lord  Ren,  and  the  lord  Kea  from 
others,  '  and  so  that  is  no  lie.'  And  that  the 
pannel  did  not  know  the  time,  it  is  alledged  in 
the  contrary^  e^^go,  not  iio  lie.    M  for  the 
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words  '  do  or  die/  by  tnv  lord  advocated  de- 
claration, it  is  but  '  coociliuin  perniciusum.' 
And  that  it  is  not  '  luendacium/  neitiier  can 
it  be  made  nor  interpreted  '  uiendaciuiu/  by 
any  probabirity  or  sense,  and  no  mnlicious 
cotmcil,  as  is  alledged  ai>!iinst  the  panuel ;  con- 
sidering the  pa  unci's  declared  in  lent,  and  the 
lord  ilea's  befoRe-nientionvd  exaiuinatioii, 
wherein  it  is  called  a  dant;er,  '  so  not  a  he/ 
and  ti)ercfi)re  not  rightly  subsumed. 

My  Lord  Advocate  repeats  Ins  former  re- 
plies and  triples,  and  desires  my  Lord  Justice 
to  close  this  prnce^s,  so  that  there  be  no  fur- 
ther dispensation  or  reasoning  herein,  till  nnent 
the  relevance  or  irreievaiR-e  of  the  indictment. 
The  Justice  by  Intcrl«)f|uitur  declare*  the  pro- 
cess to  be  ciosed;  and  continues  Interloquitor 
upon  the  alledgeances  proponed  by  the  pannel 
against  the  dirray,  and  answers  made  thereto 
by  his  i]iaiesty*»  advocate,  to  Wednesday  next, 
the  seventh  of  December  inbiant;  the  pcrson& 
of  assize  warned  npud  acfa,  to  compear  the 
said  day  in  the  hour  of  cause,  ilk  person  under 
the  pain  of  1,000  marks.  And  ordained  the 
pannet  to  be  returned  to  ward,  therein  to  re- 
main in  the  mean  time:  whereupon  my  Lord 
Advocate  asked  instrumenis.     • 

Curia  Justici&ria  S.  D.  N.  Regis  tent'  in  praetn- 
ho  bun;i  de  Edinburgh,  siepiimo  die  mensis 

'  Decerabrisy  anno  Dom.  miilesimo,  sexceu- 
tesiiDO,  trtgesimo  primo,  per  honorabiles  et 
discretos  viros,  magistros  Alexandrum  Col- 
ville  de  Blair,  et  Jacobum  Robertoun  Advo- 
catum,  Justiciarios  tieputatos  nobdis  et  po- 
teatis  consitis  Willieimi  comitis  de  Stra- 
theme  et  Menteith,  dom.  Graham,  Kilbryde, 
et  Kynpont,  et  Praesidis  secreti  Concilio  et 
Justiciarii  generalis  diet.  S.  D.  N.  Regis  Co- 
tius  regni  sui  Scotise,  ubilibet  constitut. 
sectis  vocatis  et  Ctiria  legitime  affirmata. 

Intran' 

James  lord  Uclultrie,  delated  of  the  crimes 
foresaid,  mentioned  in  his  indictment. 

Pursuer. — Sir  Thomas  Hope  of  Craighall, 
knight  and  baronet ;  Ids  majesty's  advocate  for 
his  highnesses  entries. 

Pruiocutors  in  Defence. — M r.Robert  Naime, 
Mr..  Alexander  Pierson,  Gilbert  Neilson,  Ad- 
vocates. 

The  lord  Uchiltrie  being  entered  upon  pannel, 

{troduced  to  my  Lord.  Justice,  an  Act  of  the 
ords  of  his  majesty's  secret  Council,  for  con- 
tmuation  of  this  Diet,  and  of  all  further  trial 
•r  proceeding  against  him,  for  the  crimes  con- 
tained in  his  Dittay,  to  tlje  first  day  of  Febru- 
ary next  to  come ;  of  the  whilk  act  of  council 
the  tenor  follows:  '  A  pud  Halyrudhouse  sexto 

*  die  mensis  Decembris,  anno  Dom.  millesimo, 
'  sexceniesimo,   tricesimo  primo.    The  Lords 

*  «f  the  secret  Council,  for  some  special  causes 
'  and  considerations,  ordains  and  commands  his 

*  raaj^ly's  justice,  justice-clprk  and  their  dc- 

*  poties,  to  continue  all  farther  Trial  and  pro- 

*  cceding  against  James  lord  Uctiiltrie,  upon  the 

*  crimes  whereof  he  has  been  accused  before 
*ihfin,  till  th«   1st  day  ^^f  P^tbruary  aext. 

vol.  in. 


f  Whereanent  the  extract  of  this  act  shall  be 
'  unto  thein  a  warrant,  cxtractum  de  libris  ac- 

*  torum  secreti  consilii  S.  D.  N.  Beg  s,  per  me 

*  Jacobum  Prymrose  clericum  ejusdem,  sob 
'meis'signo  et  subscriptione  manualibus,  sic 

*  subscribitur  Jacobus  Prvmrosc'  According 
to  the  which  Act  of  Council,  warrant  and  com- 
uKuid  aforesaid,  therein  cont^iined,  the  JuAtice 
CDnriuuesall  furthertrial  andproceedinis  against 
tlic  said  James  lord  Uchiltrie,  upon  t'le  crimes 
aforesaid,  unto  the  said  1st  day  of  February 
next  to  come :  and  ordained  him  to  be  taken 
back  again  to  his  ward,  thetein  to  remain  in 
sure  firmancc,  till  the  said  day.  The  whole 
persons  of  assize,  called  upon  by  their  names^ 
are  of  new  warned,  apud  acln^  to  compear  be- 
fore his  majesty's  justice,  the  said  1st  day  of 
February  next  to  come,  in  the  hour  of  cause ; 
ilk'  person  under  the  pain  of  1,000  marks. 
Whereupon  my  Lord  Advocate  asked  instru-* 
nieuts. 

Extractum  de  libris  actdrum  adjournalis  S.  D. 
N.  Regis,  per  me  Johannera  Bannatvne, 
Clericuro  deputatum  honcrabilis  viri,  dom. 
Georgii  Elphmgston  de  Blythiswood,  miiitis, 
Clerici  Ju8ticiarii  principalis  dicti  S.  D.  N. 
Regis,  et  dictorum  Curiarum,  Testan.  his 
meo  sjgno  et  subscriptione  manualibus.  Sio 
subscribitur,  Juhannis  Bannaiyne  Cle- 
ricus  deputatu-j  Clerici  Justiciaria;  Generalis 
S.  D.  N.  Regis^ Testan.  his  meis  sigoo  et  sub* 
scriptione. 

The  lord  Uchiltrie,  appearing  on  the  said  1st 
of  Februnry,  was  sentenced  to  perpetual  Impri- 
sonment.* 

•  "  The  lord  Uchiltrie,  a  man  of  a  subtt( 
spirit  and  good  parts,  had  not  those  endowmc ntt 
of  his  mind  been  stained  with  some  ill  quali- 
ties :  his  malice  against  the  marquis  of  Hamil- 
ton was  hereditary,  he  being  the  son  of  capt, 
James  Stewart,  who  in  king  James's  minority^ 
when  the  Hamiltons  were  ground lessly  and  in 
a  mock  parliament  attainted,  carried  the  title 
of  earl  of  Arran,and  possessed  their  f(»rtunes." 
Burnet's  Memoirs  of  the  dukes  of  Hamilton, 
p.  11,  and  \1.  where  he  relates  the  whole  bu- 
siness; and  p.  13,  says,  "  This  was  a  calumny, 
thnn  which  hell  could  not  have  forged  a  fouler, 
for  lord  Uchiltrie  judged  that  this  would  infal- 
libly have  produced  one  of  two  effects,  either 
raised  such  a  jealousy  in  the  kincr's  thoughts, 
as  to  have  quite  ruined  the  marqui«,  since  few 
ministers  arc  proof  against  such  whispers,  or  at 
least  it  would  have  stopped  his  voyage  for  a 
while,  till  he  was  tried,  and  the  smallest  delay 
in  that  would  have  scattered  his  soldiers,  (whicFi 
the  king  was  to  send  under  the  marquis's  com- 
mand, to  assist  the  kini?  of  Sweden  to  recover 
the.  Palatinate)  so  that  this  design  failinj:,  in 
which  his  honour  was  now  so  far  engaged,  a 
stain  should  lie  on  him  through  all  Europe. 
Lord  Weston  carried  this  story  to  the  king, 
whether  provoked  to  it  ont  of  hatred  to  the 
marquis,  or  moved  from  his  zeal  and  duty  to 
the  king,  bhall  net  be  determined ;  though  \hm 

2x  " 
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la*t  was  preteitrled  by  him,  in  many  of  his  let- 
ters to  the  iimrquis.  But  his  mHJesty  knew  the 
marquis  too  wfll,  and  undc  rstond  all  his  mo- 
tion* and  tl«c  progress  of  this  affuir,  too  exactly 
to  oive  any  credit  to  this  f  )r;i;try  ''  And  p.  13. 
"  But  the  marquis  was  not  able  to  lie  under 
liicli  terrihie  iniputationfi,  wliertlore  he  pressed 
thut  U(  hiltrie  mi[;ht  be  put  to  it,  r  s  pnive  whnt 
he  had  alled'^ed  :  hut  all  he  oir\ rrd  aoainst 
Ramviy  was  only  a  pre^Mmption,  which  Ranw 
«ny  dcMiied,  aud  Rea  atiiiincd ;  so  that  they 
were  hoih  put  under  ball,  a. id  nothinj:  appeared 
ttiat  did  touch  the  mnrquis:  for  though  Ram- 
Say  bad  been  n^  guilty  as  the  lord  Rea  calh-d 
him,  that  left  no  iinputation  on  him,  since  none 
can  be  made  nnswcr.jble  tor  tlu)^e  they  em- 
ploy, unless  it  appear  that  thty  followed  the 
Instructions  given  them.  So  the  marquis  4^  as 
dispatched  to  Germany.  I^rd  XJchihrie  had 
charged  the  marquis  with  Treiwon,  and  faihng 
80  totally  in  his  probation,  was  sent  down  to 
Scotland  to  be  tr;ed,  where  he  had  n  legal  aud 


free  trial  for  his  ffthe  charge  before  the  JaBti<»- 
General,  and  i^uch  f)9Sessors  aj>  were  appointed 
to  sit  witi\  him,  hy  the  privy-coancil ;  and  had 
the  marquis  repaid  tiim  in  his  own  coin,  he 
could  not  have  escaped  capita!  punishment. 
But  he  was  satisfied  with  his  own  juttification, 
and  such  a  censure  pnt  on  ttie  calumniator, 
as  mii^hr  deter  others  from*  the  like  attempts. 
Wherc'Kore  he  was  condemned  to  perpetual  im- 
prisonment tn  Blackness  Castle,  and  be  conti- 
nue J  there  for  twenty  years." — He  was  releas* 
ed  by  Cromwell.  The  severity  of  the  Sentence 
against  lord  Uchiltrie  seems  to  hsive  deterred 
tr-.e  earl  of  Rothes  from  maintaining  the  charge 
which  he  advanced  against  the  Lord  Register  of 
faUely  reporting  the  votes  of  the  Scots  parlia- 
ment in  1633,  res(>ecting  the  confirmation  of 
I  he  ^tatutes  concernini;  religion,  as  then  prt>- 
fessed,  and  the  grant  to  king  Charles  the  1st  of 
the  power  to  regulate  ecclesiastical  habits.  See 
3  Laing*s  Hist,  of  Scotland,  103,  104,  and  tlie 
autl«)rities  there  referred  to. 


140.  Proceedings  in  the  Court  of  Chivalry,*  on  an  Appeal  of  High- 
Treason:  by  DoxALD  Lord  Rk.a,  against  Mr.  David  Ram- 
sey, 7  Charles  I.  a.  p.  163 1.  [Sanderson's  Charles  the  First, 
10*4*     2  Rushw.  Coll.  62,  106,  112,  142.] 


{"  The  following  Case  is  an  instance  of  award- 
ing a  Trial  hy  Duel  in  the  Court  of  Cldvalry, 
though  afterwards  the  duel  was  prevented. 
There  are  two  accounts  of  it,  which  we  shall 
suhmit  to  our  readers.  One  is  irom  *'  San- 
derson's History  of  the  Life  and  Reigu  of 
Charles  the  First ;"  the  other  from  "  Rush- 
worth's  Historical  Collections."  Bishop  Bur- 
net  relates  the  history  of  the  accusation  in 
liis"  Lives  of  the  Dukes  of  Ilamdton/'  prin- 
cipally with  a  vievy  to  jnstity  the  first  duke 
ot  (lamilcou,  whose  name  was  involved  in 
the  a^r.      See  Burnetts  Memoirs  of  the 

*  **  It  seemeth  that  hy  the  antient  Common 
Law  one  accuser  or  witness  was  not  suOicient 
to  convict  any  person  of  High  I'reason,  for  in 
Hhat  case  where  is  hut  one  accuser  it  shall  he 
tried  before  theConttahle  or  Marshal  hy  couibar, 
ashy  many  records  appeareth.''  Lord  Coke's 
3d  Inst.  c.  3,  p.  Q().  See  more  concerning  this 
Court  in  4th  lust.  c.  17. 

**  The  Court  of  Chivalry,  of  which  we' also 
formerly  spoke  as  a  militiny  court,  or  court  of 
Jionour,  when  held  before  the  earl  marshal  only, 
is  also  a  criminal  court,  when  held  before  the 
lord  high,  constable  of  England  jointly  with  the 
earl  marshal.  And  then  it  has  jurisdictibu  over 
pleas  of  life  and  member,  arising  in  matt  en  of 
arms  and  deeds  of  war,  as  well  out  of  the  realm 
as  within  it.  But  the  crimiuai,  as  well  as  civil 
j>art  of  its  nuthoriry,  is  fallen  into  entire  disuse ; 
Uifre  having  been  uo  permanent  high  constable 
,pf  Eufrland  (but  only  pro  hoc  vice  at  coronations 
and  tite  like)  since  the  attainder  and  execution 
of  Staiford  duke  of  Buckingham  iu  the  13th  year 
of  Henry  8  ;  the  authority  and  charge,  both  in 
war  a:id  peace,  being  deemed  too  ample  &ic  a 


Dukes  of  Hamilton,  p.  11.  to  14.  The  btsbop, 
it  is  observable,  charges  Sanderson  with  giv- 
ing a  journal  of  the  procedure  on  lord  ilea's 
appeal,  in  order  to  impeach  the  duke  of  Ha- 
mdton's  loyalty.  In'  Husliworth  there  is  a 
Letter  from  Charles  the  fir^t  to  the  duke  of 
Hamilton,  which  explains  what  was  done  in 
the  Court  of  Chivalry,  and  amply  pro%-es,  that 
the  king  was  quite  satisfied  of  the  duke's  in- 
nocence. This  Letter  forms  a  part  of  Rush- 
worth's  relatiou.  As  to  the  account  in  the 
Annals  of  James  and  Charles  the  first,  it  is 
merely  a  copy  of  Sanderson,  with  the  addi- 

subject :  so  ample,  that  when  the  chief  justice 
Fineux  was  asked  hy  kii»g  Henry  the  Stn,  how 
far  thry  extended,  he  declined  answering;  and 
saidf  the  decision  of  that  question  belonged  to 
the  law  of  arms,  and  not  to  the  law  of  EngloDd.*' 
Bi.  Comm.  b.  iv.  c.  19.  §  4. 

*'  I  he  form  and  m^mner  of  waging  battel  upon 
appeals  are  much  tife  same  as  upon  a  writ  of 
right;  only  the  oaths  of  the  two  conibatai«ts 
are  vastly  more  striking  and  solemn.  The  ap- 
pellee, when  appealed  of  felony,  pleads  Not 
Guilty,  and  throws  down  his  glove,  and  declares 
h<j  will  defend  the  same  by  his  body  :  the  ap- 
pellaiit  takes  up  the  gloVe,  aud  replies  that  he 
is  ready  to  make  good  the  appeal,  body  for  body. 
And  thereupon  the  appellee,  taking  the  book  in 
his  ri^ht  hand,  and  in  his  lef^  the  right  hand  of 
his  anta^cmist,  swears  to  this  eflfect.  *  Hoc  audi. 
'  isouio,  quem  per  manum  teneo,'  &c.  *  Hear 
'  this,  O  nmn,  whom  I  hold  by  the  hand,  who 
'  calie-t  thyself  John  hy  the  name  of  baptifm^ 
'  that  I,  w)io  call  myself  Thomas  by  the  name 
'.  of  baptism,  did  not  feloniously  murder  thy 
'  futher,  William  by  name,  nor  am  any  way 
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tion  of  tk9  king's  liCtte?  from  Rusbworth/' 

Sanderson's  Relation. 

VV  II£N  frieuds  faii  out  their  faults  are  founds 
as  appears  by  ihe  quart tl  bitw(;rn  Donuoid 
lord  Hea,  a  Scotuh  hit(hia}>df  r,  or  rather  mnw 
uorthward  of  tUt.  Ule»  Orkney,  and  one  David 
Kamsey,  a  tru«  Scit  couriier»  coticerning  woi  d^ 
and  d«^gns  of  treasoo  agniust  the  kiij^  and 
kiogdom,  which  jjecausc  Ji.im>ej  denied,  they 
are  admitted  tlte  Trial  by  Cum  bale,  the  maimer 
being  as  foUoweth. 

The  day  prefiit  for  trial  was  the  38th  of  Nov. 
1631|  before  Robert  earl  of  Liiidsey,  lord  high- 
chatnberiain  of  Eugland,  and  now  pro  temfjnrc 
depotrd  lord  high  constable  of  Eni^land.  Tli». 
tarl  of  Arundel,  eari  marshal  of  England,  the 

*  guilty  of  the  said  ft'Iony.  So  help  me  God, 
'  and  the  saints  ;  and  liiib  I  will  deiend  ugiiinsi 
'  thee  by  my  body,  as  this  court  shall  award.' 
To  whidi  the  appellant  replies,  holding  the 
bible  and  his  antagonist's  hund  in  the  bame 
manner  as  the^oiher :  '  Hear  this,  O  man  wiium 
^  1  hold  by  tlie  hand,  who  callest  thyself  Tbo- 

*  mas  by  ilje  name  of  baptism,  that  thou  art 
'  perjured;  and  therefore  perjured,  because  that 

*  thou  feloniously  d)d:it  murder  lay  fuiher,  WiU 

*  liam  by  name.    So  help  me  God  and  the 

*  saints;  and  this  I  will  prove  against  thee  by 
'  nay  body,  as  this  court  shall  award.'  I'he  bat- 
tel IS  then  to  be  fought  with  the  same  weapons, 
viz.  batons,  the  same  solc^mnity,  and  the  same 
oath  against  amulets  and  sorceiy,  that  are  used 
in  the  civil  conal^at:  and  if  the  appellee  be  so 
far  vanquished,  that  he  cannot  or  wdl  not  fight 
nay  longer,  be  s^udl  be  adjud£;ed  to  be  hanged 
iinioediaiely;  and  then,  as  well  as  if  he  be  killed 
in  battel,  providence  is  deemed  to  have*  deter- 
mined in  favourof  the  truth,  and  hi>  blood  shall 
he  attainted.  But  if  lie  kills  the  appellant,  or 
cun  mamtaio  the  fight  fmiu  suurising  till  the 
stars  appear  in  the  evening,  he  shall  be  acquit^ 
ted.  90  also  if  tlie appellant  becomes  recreant, 
and  pronounces  the  horrible  word  of  craven,  he 
sbali  lose  his  liheram  legem,  and  become  infa- 
UK>iis ;  and  the  i4)pellee  shall  recover  his  da- 
jjDAsfi&f  and  also  be  for  ever  quit,  not  only  of  the 
appeal,  hut  of  alt  indictments  likewise  for  the 
same  offence."    Bl.  Comm.  b.  iv.  c.  27.  §  3. 

hi  Co.  Litt.  lib-  2,  c.  3.  sect.  102,  a  case  is 

a^aientioued  which  went  off  by  reason  of  what 

-seiliDS  to  have  been  a  denial  of  justice.     Lord 

Coke's  words  ara, '  Region  noluit  constituere 

*  Constabulunum  Angiia;,  &:c.  et  ideo  dormivit 
'  Appellum.'    See  too  sect.  153.  745. 

Concerning  tlie  Constable  and  Marshnl,  see 
also  Madox's  Ui»t.  of  the  £)ichequer,  27.  Dr. 
Okiis  V.  Dunuulle,  Shower's  Pari.  Cas.  58. 
Some  curious  matter  concerning  DneU,  and 
the  Courts  of  the  Constable,  Marshal  and  Hi^'h 
Steward,  are  to  be  found  in  the  Bodleian  Li- 
brary in  Oxford,  Tanne/s  MSS.  Nos.  14,  84, 
85,  89, 103,  176,  278.  and  a  treatise  in  AlS. 
hy  Sii'  John  Burgh  iu  the  hbiujy  of  the  inner 
T«ispl«« 
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earl  of  rembrnke,  lord  chamberlain  of  tbe  kings 
h'ju^hoid,  iJ.e  earl  of  Dorsit,  chambcrbin  to 
the  qui  en's  houshold,  the  eurl  of  Carlisle,  earl 
oJ  Muljcravo,  earlof  Morton,  \iscount  Wimble- 
ton,  \iscouiit  Weutwoith,  vi^count  rulklaud, 
>ir  Ilcn.y  Vunc 

Th(^  jilace  ^^as  the  Painted  Chamber  at 
NVt^stmnisUT  :  ni  ihe  upper  end  tli?  reef  a  hearh 
was  crei  Led  four  ftct  lii«:h  for  the  cnstable, 
and  niarsiinl,  and  lord'.as-.istar.ts.  Under  ihen^ 
seats  about  a  square  table,  filled  w\\\\  the 
heralds  of  unns,  and  hc?rjeant««  at  yrn;?,  and  other 
ofti*  ers  «)f  the  court.  Dittctly  un'lir  ihe  upper 
bench  sate  the  rej^ter  docior  Deihick,  and 
over  ogiiinsi  him  donor  Duck  tlie  kinti's  advo- 
cate fur  the  inarbhals  court.  Bt  hmd  hnn  at 
the  bar  v^cre  the  two  pe^vg  for  the  appellant  and 
defendant. 

iU  eight  a  clock  c^mes  the  earl  marshal 
(ushered  in  %\iili  nine  heralds,  and  three  ser- 
jeaiits  at  arms;  hcarin*;  hi<  mur'^hal  truncheon 
o(  gold,  tipped  %^itb  black,  and  commanding 
room,  :ind  giving  ordeiS,  retired  into  the  upper 
house  of  piu'lianieut,  and  then  returned  into 
the  court,  as  to  nmke  way  fnr  the  high  consta- 
ble, who  followed,  and  all  look  place  in  thei^ 
degrees.  ^ 

The  eorl  marshal  rise«,  makes  obedience  to 
the  constable,  and  passing  forward  meets  sir 
William  Seagtr  king  ot  heralds,  and  both  of 
them  present  to  tlie  constable  bis  commission, 
which  he  recei\ed  with  his  hat  orf :  and  deliver- 
ed it  to  tbo  re«:i!)ter  to  reade,  in  effect, 

'  That  his  majesty  being  informed  by  Donnold 
'  lord  liey,  how  David  Ramsey  esq.  bad  plotted, 

*  and  was  privy  unto  divers  Treasons  and  Con* 
*•  spiracles  against  his  roval  person,  go\ernment, 
'  and  kingdoms.     In   t[ie  search  whereof  the 

*  king  had  used  all  wayj  and  means  for  the  dis» 
<  CO  very  of  the  truth  :  the  one  of  theui  accusing, 
'  the  other  denying,  and  so  no  certain  security 

*  to  his  (>wu  per^mi  and  bis  subjects :  therefore 

*  he  dotli  authorize  the  said  Robert  Bartie  earl 
'  cif  Linrlsey  lord  high  constable,  fur  to  call  unto 
'  him  'I'honiHS  earl  of  Arundel  earl  marshal, 
'  and  with  him  such  other  peers,  sheriffs,  and 

*  otficers,  as  he  thinks  fit,  to  hold  a  marshal** 

*  court,  for  sifting  tiie  truth  Ibetween  the  said 

*  parties,  &c.' 
Then  the  king  of  heralds  delivers  to  the  con- 
stable, his  silver  verge  or  staff,  half  a  yard  in 
length,  headed  vviih  a  crown  of  gold.  Then 
the  earl  marshal  delivered  a  key  to  a  herald,  to 
fetch  in  the  Appellant  ushered  in  by  the  herald, 
and  accompanied  with  hi:^ sureties,  sir  Pierce 
Crosby,  sir  Walter  Crosby,  sir  William  Forbiez, 
sir  Robert  Gordon,  and  sir  William  Evers.  He 
was  apparelled  in  black  velvet  triotuipd  with 
silver  buttons,  his  sword  in  a  silver  imbroider<  d 
heir,  in  his  order  of  a  Scotisli  baronet,  about 
bis  neck,  and  so  with  reverence  entered  into 
his  pew.  His  council  doctor  Reeves  standing 
by.  His  behaviour  (like  himself,  tall,  swarthy, 
black,  but  comely)  very  p<*i-Uke  and  of  staid 
countenance. 

'Ihe  Defend»nt  was  alike  ushered  in  by  ano» 
tber  herald.  <  IWs  smtties  were  the  lord  Rox- 
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borough  and  lord  Abercorn:  and  his  deport 
like  liimself,  stern  and  brave,  a  fair,  ruddy, 
yelluw-hended  bush  uf  hair,  (so  larf^e,  cind  m 
tho!>e  days  unusual,  that  he  wafl  called  Ram- 
eey  Redhead).  Mis  upparel  scarlet,  ovcr-laced 
with  silver,  the  ground  hardly  discerned,  and 
lined  with  sky-coloured  plush,  but  unarmed, 
without  a  sword.  After  his  reverence  to  the 
jcourt,  he  faced  the  Appellant,  who  alike  sterned 
a  countenance  at  him. 

After  O  ye>  !  the  earl  Marshal  told  them  the 
efifect  of  the  commissiun,  and  the  power  of  tiiis 
court,  which  was  not  of  any  strange  nature, 
bnt  \vv\\l  and  JHstiliabic  as  any  <»ther  trial  in 
W'esim:nstcr-hall;  and  that  there  had  been  no 
more  nor  other  trials  of  this  kind  of  late,  we 
were  to  attri()ute  it  to  Gods  iroodness,  the  jus- 
tice of  the  king,  and  loyally  of  the  subject,  with 
the  providence  of  state,  and  wislicd  there  miirht 
be  no  more  io  time  to  come  ;  and  that  to  ex- 
pect any  combate,  this  court  he  hoped  would 
prevent  it  by  the  discovery  of  the  li^ht,  and  so 
■  magna  est  Veritas,  et  pra?valebit.* 

Hf  referred  the  further  proceed  in  2;?  unto  Dr. 
Duck,  the  kind's  Advocate,  who  spake  thus  in 
jeffcct : 

That  the  kini;?  majesty  had  committed  the 
trial  of  the  business  to  your  grace  my  lord  high 
constable,  the  earl  marshal,  and  this  court, 
which  course  was  warrantable  by  the  laws  of 
other  nations,  and  also  by  our  own,  who  have 
used  the  sime  manner  ot  trial. — That  our  law 
udmitfed  sundry  proofs  for  Treason,  which  in 
other  matters  it  did  not :  that  all  subjects  were 
bound  to  discover  treasons  :  and  cited  two  an- 
fcient  civilian*),  Hieronymus  and  Tiberius,  who 
pave  their  reasons  for  ibis  kinde  of  trial.  And 
he  mrntioneil  sundry  reairds  of  .our  own  cbro- 
njcjes  and  examples  heroin,  as  the  duke  of 
Norfolk  conibaiing  against  the  duke  of  Hart- 
ford in  Henry  4,  his  time ;  Jo.  Kly  and  Williom 
Scroop  atiainst  Ballumon  at  Burdeaox,  the  king 
being  there ^  the  loid  Mprley  impeached 
Mo'.ntajiue  earl  ofSalishqry  ;  and  that  Thomas 
of  Walsingham  and  Thomas  of  Woodstock  in 
their  learned  writings,  expressed  sundry  prece- 
dents for  this  manner  of  procetdiiig;  wishing 
the  court  in  G.»ds  name  to  go  on  to  the  trial, 
and  the  Appellant  tu  give  in  his  evidence. 

Then  the  Apprllant  came  up  upon  the  table, 
|o  whom  the  earl  marshal  delivered  the  peti- 
tion, which  he  had  the  day  before  exhibited  to 
the  king.  And  the  Defendant  being  also 
palled  up,  the  petition  was  read,  which  was  in 
effect,  That  he  havi;<g  accused  Karabey  of  trea- 
son, and  also  Meldram  liis  kinsman,  and  of> 
confedcrary,  against  whom  captain  Nothwick 
was  witness,  therefore  had  desired,  that  the 
pourt  «ould  prriceed  against  Meldram  first. 

But  he  was  told  by  the  court,  that  their  ca^es 
pilfering,  the  Appellant  was  ordered  to  deliver 
in  his  Cliar^ie  ajjainst  the  Defendant,  which  he 
did,  in  writmg  by  bill,  containing  sundry  par- 
ticulars, y'lt.  * 

That  ni  May  last  in  the  Low-Cnuntrie«, 
ilsnn««ey  ccmpl.iincd  to  him  against  the  court  of 
England.     'Ihat  the  matters  of  church  and 


state  was  so  out  of  frame  at  most  tend  to  a 
change,  if  not  desolation.  That  therefore  he 
had  abandoned  the  kingdom,  to  live  where  now 
he  was,  and  to  expect  a  mutation  forthwith,  to 
which  end  be  had  brought  present  monies  to 
maintain  him  at  61.  a  day  for  three  years.  That 
marquess  Hamilton  had  a  great  army  promised 
to  him,  for  pay  whereof  the  king  had  given  in 
hand  10,(X)0/.,  and  all  the  wine  customes  in 
Scotland  for  16  years,  presently  to  be  sold  for 
the  armies  subsistence.  And  that  he  staid  for 
ammunition  and  poi^der  to  come  over,  for 
which  his  lordship  was  to  mediate  with  hit 
majesty  of  Sweden  and  the  states,  and  then 
link  themselves  together,  of  whose  minde  Rej 
should  know  hereafter. 

Timt  their  friends  in  Scotland  had  gotten 
therefore  arms  and  powiier  out  of  England,  ai)d 
that  \>hat  he  should  procure  in  Holland  was  to 
be  brought  over  by  the  marquess  ;  and  that  all 
Scotlan  i  were  sure  to  them  except  three.  That 
France  and  Spain  thirsted  for  England,  but 
Hamilton  mould  deftat  them  for  himself.  His 
onely  fear  was  of  Denmark,  where  he  meant  to 
land,  and  either  to  take  him  off,  or  make  a 
party.  That  afterwards  at  Amsterdam,  Ram- 
sey with  Alexander  Hamilton  solicited  him  the 
lord  Rey  to  be  true  to  them,  and  to  be  of  their 
council,  though  n*  yet  they  durst  not  reveal  too 
much  of  Hamilton's  secrets,  but  if  he  repaired 
to  England,  he  would  intrust  him  with  letters ; 
and  that  his  brother  in  law  Sea-port  knew  all. 

This  being  the  effect  of  the  charge.  He 
added. 

That  if  Ramsey  would  deny  it,  he  was  a  vil- 
lain and  atraitour,  which  he  would  make  good. 
And  therewith  cast  him  his  glove. 

Ramsey  denied  all,  and  said,  Rey  was  a  liar, 
a  barbarous  villain,  and  threw  down  his  glove, 
-protesting,  to  gar  him  dy  for  it,  if  he  bad  had 
him  in  place  for  that  purpose. 

Rey  was  temperate,  without  any  passion,  but 
smiling,  replied,  Mr.  Ramsey,  we  will  not  con- 
tend here.     Answer  to  my  bill. 

Then  Ramsey  offered  some  reasons  of  the  iro- 
possibihty  of  the  Charge,  the  slender  numbers 
of  men  from  England,  but  6,000  raw  souldier?, 
against  three  kingdoms,  whom  the  first  procla- 
mation might  dissipate.  That  the  marquess 
was  neither  so  wicked,  nor  weak  in  judgment : 
and  if  he  should  conceit  to  surprize  the  king, 
what  hope  had  he  against  his  children  and 
kindred  ?  And  therefore,  said  he,  my  lord  Rey 
is  a  barbarous  villain,  and  a  liar,  and  he  will 
gar  him  dy  for  it,  f  >r  lose  his  dearest  blond. 

He  was  interrupted  by  the  Earl  Marshal, 
telhng  him,  he  must  not  stand  upon  conjec- 
tures, but  answer  the  bill  of  form  according  to 
law,  and  was  advised  to  take  counsel  therein. 

'1  hen  Ramsey  in  general  acknowledged  all 
the  particular  circumstances  of  time  and  place 
alleged  by  Rey,  and  the  discourse  to  that  effect; 
but  concluded,  that  no  treason  was  intended  or 
uttered,  and  craved  counsel  to  answer,  which 
was  granted. 

And  so  the  court  adjoarned  to  the  5th  of  De- 
cember, but  upon  a  fresh  arrest  by  th^  £ari 
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Marshal  thej  were  to  put  in  bail  for  appear- 
ance, which  were  the  old  secariiy ;  and  Kam- 
sey  ordered  to  answer  upon  oath.  At  which 
da^  appearing,  the  fame  of  the  cause  brought 
thither  such  a  crowd  of  people  as  was  not  ima- 
ginable. 

Rey  entered  as  before  in  manner  and  habit ; 
but  Ramsey  was  new  suited  in  black  satten, 
and  presented  liis  Answer  in  writing  to  this 
effect; 

That  haviue;  well  considered  the  time,  place, 
and  communication  with  the  lord  Rey  beyond 
the  seas,  (as  before  urged)  be  confesses ; 
That  Rey  demanded  of  him,  whether  the  mar- 
()ut>ss  Hamilton  intended  tu  come  over  and  fol- 
low the  wars  f  He  said,  yes ;  and  told  htm  of 
his  forces  6,000  men,  and  of  the  10,000/.  in 
money,  and  VVine-Cusiomes  in  Scotland,  which 
he  would  sell  to  maintain  the  army,  and  thut  he 
would  pome  so  provided  with  nmmanition,  ttjat 
being  joined  with  his  fnends^^he  valued  no  ene- 
my. Upon  which  Rey  replied,  that  his  own 
cwo  re^riments  should  wait  upon  him  :  but  the 
place  of  these  forces  to  meet  was  at  sea,  and 
there  to  receive  directions  from  the  king  of 
Swede,  where  to  rendezvouz.  Upon  which 
Key  said,  that  bis  hfe  and  fortunes  should  wait 
on  the  marqaess  ;  who  being  told  of  his  friend- 
ship, wrote  a  letter  lo  Rey,  which  Ramsay  de- 
livered, in  effect,  that  Rey  would  get  some  am- 
amnition  from  the  king  of  Swede,  ^hich  wns 
wanting.  And  that,  speakinij;  in  general  of 
matters  amiss  in  England,  Rey  answered,  God 
amend  all.  To  whom  Ramsey  replied,  by  God, 
Bonnold,  we  must  help  him  to  amend  all.  And 
to  all  the  other  mattersand  things  he  utterly  de- 
nies, and  craves  revenge  upon  Rey*s  person  by 
dmt  of  sword. 

Then  doctor  Eden  of  council  for  Ramsey 
spake  to  the  c<mrt,  that  being  assigned  his 
council,  his  opiuiou  wan,  that  the  defendant 
might  declme  the  combate,  and  reply  to  the 
appellant's  bill  in  brief,  with  these  reasons: 
First,  that  by  the  words  in  the  bill,  no  man  can 
•be  charged  a  traitor  by  oire  that  is  guilty  in  his 
own  pantcular,  and  so  is  not  tied  to  be  defend- 
ant, nor  to  answer  such  a  bill.  Secondly,  the 
incertainty  and  doubtfulness  of  the  words  in  the 
charge ;  so  that  till  the  court  doth  censure  them 
to  be  treasonable,  the  defendant  is  not  tied  to 
answer.  Thirdly,  the  Appellant  refers  the 
combate  till  the  last,  if  he  cannot  in  the  mean 
time  prove  the  charge  by  any  other  ways ;  then 
he  offers  to  make  it  good  by  his  body.  So 
then,  the  defendant  may  forbear  his  answer, 
and  decline  the  combate. 

And  now  my  lords  (said  he)  I  humbly  shall 
acquaint  yoo  with  the  Defendants  answer  to 
me  in  private,-  which  was,  That  ihouch  in  law 
he  mignt,  yet  in  hoiv>urand  innocency  he  would 
not,  decline  the  combate,  but  being  his  own 
consent,  bis  advocate  hath  the  less  to  say  for 
i^ini.  And  so  time  was  given  for  Rey's  repli- 
cation till  Friday  after. 

Rey's  councel  moved,  whereas  Dr.  l^den  had 
excepted  at  some  words  in  the  Chartre,  be  an- 
Kered|  tba|  whoever  was  accused  oi  trca.'^on, 


was  not  to  insist,  how  polluted  the  answer  was, 
but  how  to  approve  and  clear  himself:  then  to 
refer  the  combate  jo  the  last,  was  well  done, 
ultimum  refugium,  to  expose  his  life,  for  God, 
the  king  and  his  country. 

This  speech  being  somewhat  peremptory, 
and  directory  to  rhe  court,  he  was  t^ld,  That 
the  court  needed  not  his  direct  ion,  as  to  the 
Tryall  of  Combate,  their  wisdoms  would  consi* 
der  of  that  when  it  was  time;  and  so  the  court 
adjourned,  both  parties  being  admitted  to  have 
common  lawyers ;  but  to  plead  onely  by  civi- 
lians. 

This  day  come,  Rey  appears  as  before ;  but 
Ramsey  in  a  new  suit,  of  ash-colour  cloth, 
opened  with  scarlet  colour,  the  rioke  scarlet 
ciotii,  lioed  wiih  nsh-coloureti  velvet,  and  the 
whole  suit  and  cloke  overlaid  with  silver  and 
sky-coloured  lace. 

The  fonner  proceedings  were  rend  by  the 
register;  nnd  thereupon  the  Appellants  Repli- 
cntion  presented  to  the  liigH  constable:  in  ef* 
feet.  That  Ramsey  in  his  Answer  had  cunning- 
ly slipt  over  a  part  of  the  Charge,  which  was, 
that  the  lord  Key  protested,  he  was  not  ingaged 
in  wars,  for  want  of  subsistence,  and  therefore 
would  not  hazard  in  any  designe,  without  sure  ^ 
knowledge,  upon  which  words,  depends  much 
of  the  matter  and  main  of  that  part  of  the  bill.  ■ 
And  so  ripping  up  the  several  chargps  of  the 
bill,  the  strength,  reasons,  and  likelihood,  and 
the  defendant's  delects  in  not  clearing  the 
chief  points,  they  went  on  with  the  councel. 

It  was  his  part  to  in  force  the  Charge  against 
Ramsey  to  this  effect : 

He  observed,  that  the  first  day,  Ramsey  de- 
nied all  the  charge,  whilest  he  stood  upon  po- 
sitive resolution,  liut  afterwards  bis  councel 
brought  him  to  particulars,  and  taught  him  to 
answer  superficinlly ;  first  he  knew  nothing^ 
and  yet  now  so  much.  No  doubt  there  waa 
some  stranger  enterprise  by  the  niarquesse  Ha- 
milton, then  to  serve  the  king  of  bwede,  by 
Ramsey's  professing  that  Hamilton  was  a  pro- 
testaot,  and  bore  arms  for  religion,  not  caring 
with  whom  to  grapple ;  from  hence  observing, 
that  they  intended  somewhat  th  attempt  of 
themselves.  Ramsey  stiled  the  marques<ie  his 
master  in  discourse,  and  in  many  of  liis  letten 
produced,  much  of  the  discovery  by  Rey  was 
to  fish  out  of  Ramsey  the  truth  of  his  doubtful 
words ;  how  unlikely  it  was  that  Rey  having 
two  regiments  of  old  souldiers,  captain  of  the 
king  of  Swedes  dragoons  in  good  pay  for  all, 
should  offer  to  serve  Hamilton  who  was  to  be 
commanded  by  the  king. 

And  that  Ramsey  might  decline  the  com- 
bate, or  forbear  answering  tdl  the  last,  was  a 
strange  opinion  of  council;  because,  combate 
was  to  be  resented  till  all  other  means  of  dis- 
covery fayled,  and  therefore  Rey  his  reason* 
were  supplimental  proofs ;  and  reqtiesting 
Meldram*s  testimony ;  but  however  he  was  now 
ready,  if  the  court  thinks  fit,  to  give  the  com- 
bate presently. 

And  concluded  with  an  example  in  case  of 
murther.    Two  men  fight  in  secrtt,  the  one  ii 
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sUio,  t)Ki  other  itiety  aod  though  wkhout  any 
'  witoesee  of  the  f«ct,  hia  seeking  lo  escape  con- 
dejuno  him  guilty.  So  Ramsey  having  been 
accused  of  ueason  abore  three  nion^ths  by  the 
lord  Rey,  and  both  confined,  Ramsay  dispair- 
ing  of  his  cause,  seeks  his  flight  from  ju»ace 
by  sending  to  ^y  a  private  chaJlenger,  being 
a  suHacieut  convictiun  in  law,  a^t  by  ancient 
presidents  in  this  court :  viz.  Kiteles  after  an 
appeal,  sejids  a  challenger  to  Scroop,  and  was 
therefore  adjudged  guilty. 

Doctor  Duck  answered  to  all.  That  first,  it 
was  prudence  for  Ramsey  to  ansiwer  in  general 
negatively,  having  been  newly  laniied  from  sea  ; 
and  might  be  excused  till  time  and  considera- 
tion, to  refresh  his  memory,  beiaf;  not  upon 
oath ;  and  as  yet,  the  Defendant  need  not  an- 
swer perfectly,  till  further  time  and  favour,  to 
view  the  exinbits  in  court  by  copies,  which  he 
desires. 

And  directly  urged  against  the  lord  Rey*s  re- 
plication, not  to  be  allowed ;  because,  Rey, 
referriug  himself  miw  to  proofs,-  might  have 
saved  the  trouble  of  this  court  of  honour  and 
chivalrie  and  hazzard  of  their  persons  by  corn- 
bate,  \»hich  intends  the  trial  without  proofs ; 
and  that  the  Defendant  having  ingaged  hi» 
sureties,  but  to  this  day,  be  humbly  desires  the 
time  and  place  to  be  ordered  for  the  sudden 
corebate,  according  to  the  law  of  anns,  and 
cust^joi  of  this  court;  saying,  that  the  duel 
foreseen,  must  ensue  upon  the  appeal  atid  de- 
'  nial ;  and  therefore  ought  uow  to  be  granted. 

Doctor  Reevfs  moved  for  continuance  of  the 
rephcation,  and  consented  to  thecombate ;  tl>e 
court  admitted  the  repiicaiion,  i^nd  ordered 
time  till  Wednesday  fir  exceptions  thereto. 

Doctor  Duck  oftt'red  some  reasons  to  satisfy 
Key,  and  extremely  to  censure  ICauisey,  vvhere 
be  was  imerrupied  and  told  by  the  eurl  mar-< 
shall,  that  the  court  will  save  hiin  il^  labour 
find  councel,  till  the  rcjoynders  be  put  in,  and 
then  to  he  ordered. 

Doctor  Edtn  shewed,  tltat  the  copies  of  the 
letter*  exhibited  were  not  i^iven  tnit :  nor  shall, 
sayes  the  carl  marslial,  till  cl>e  couit  have  coo- 
siJered  of  the  contents,  and  so  they  ivere  read. 

Tlte  one  was  from  Ranli^ey  to  Rcy,  certify inji 
liim  of  passages  in  the  Low  Couiurey»  biocettteir 
parting,  to  put  the  marque  sse  in  miude  of  direct- 
mg  him  how  to  dispone  of  the  ammunition  and 
arms  in  his  cut»iody ;  tHibscribed, "  your  servuut, 
Ramsey.'' 

The  otlier  from  the  lord  marqucsse,  to  the  lord 
Rey,  congratulotin^  his  lovf  and  uH'ectiun,  ex- 
pressin*];  a  great  desire  lo  meet  bim  in  Germany, 
up«m  nay  termes  be  would  propose ;  and  that 
RaiDsev  the  beat-er  was  instructed  lor  him  to 
tiie^t  with  the  king  of  Swede^  whom  he  desires 
to  favoui^  and  assist,  '^  which  will  oblige  him 
his  friend  and  servant,  Hamdt m.'' 

Doctor  Diick  opeot-d  the  whole  matter,  and 
each  particular,  insisting,  that  my  lord  Rey*s 
evideQoe  being  for  the  king,  and  ae  a  person  of 
htiiioor,  and  "peer  of  Scotland,  his  testimony  was 
siuiicieai.  A nd  moves  that  Mr.  Meliir^m  might 
be  adiBiitcd  for  supply^  for  thou^^h  they  were 


not  joy  Rt  witoeases  together,  of  the  words,  which 
made  the  charge ;  yet  for  as  uaucb  that  they 
were  spoken  asunder,  and  agreeing  together, 
made  up  a  full  proof:  that  no  testimony  may 
be  neglected  in  matters  of  treason.  That  If 
any  part  of  th.e  charge  was  denied  by  the  De- 
fendant, and  proved  by  the  Appellant,  it  mij{bt 
convince  him  in  a  mamier  of  the  whole :  anil 
ur^id  the  offence  of  Ramsey *s  cUaileogiog  Rey. 
But  more  of  that  hereafter. 

But  doctor  Reeves  prosecuted  the  matter,  for 
that  Ramsey '4  couucel  endeavoured  to  prove 
tlint  lie  might  decline  tlie  combate,  or  forbear 
answering,  because  of  some  words  which  re- 
flected upon  my  lord  Hoy  as  matter  of  reproacb, 
that  Rey  h^d  uttered  words  of  treason  to  catch 
Ramsey,  and  tlten  to  turn  iufoimer.  But  (said 
he)  no  office  can  be  accounted  base,  wbea  tlie 
king  and  kingdou/s  safety  is  conccu'ned ;  citing 
a  story  out  of  Livie,  that  the  Hoinaas  confede- 
rate with  the  Sanubieb,  were  to  undergo  a  ba»e 
office  that  stood  not  with  honour,  and  resolved, 
so  long  as  it  was  advantagious  to  the  Uoinaoa 
state,  it  might  with  honour  be  umiertaken. 

Doctor  Eden  was  earnest  to  excuse  himself 
for  putting  in  these  words  against  the  lord  iUy, 
sa>iog,  that  his  client  enforced  to  have  them  in- 
serted. 

But  being  a  point  of  honour,-  the  earl  mnr^ 
shal  interposed,  that  true  it  was,  the  best  luae 
may  not  refuse  the  basest  office  to  preserve  a 
king  and  nation ;  but  again,  it  was  most  unwor* 
tl)y  the  de^ee  of  honour,  for  any  roan  to  an^la 
anil  iotrnp  another,  and  then  to  present  him  to 
that  kings  justice. 

l^hen  the  pleaders  argued  concerniog  Mel* 
dranrs  ttstiuiony,  timt  no  proof  ought  to  be 
omitted  for  the  king ;  but  it  was  ofiered  for 
Ramsey  to  joyn  is^ue  upon  that  point  in  law ; 
for  the  bill  was  laid  against  him  not  general,  hot 
particular  to  place,  time  and  matter,  viz.  that 
in  May  last  in  a  ship,  and  afterwards  at  Amster« 
diim,  then  again  at  Delph,  Ramsey  shotjdd  say 
such  ami  such  words,  vhich  if  Meldram  would 
ju;>tifie,  besidfc^s  himself,  ihry  ought  to  be  admit- 
ted, otherwise  it  was  no  goqU  uiutter,  but  rou»t 
refer  to  a  new  hill. 

That  U)e  Pc'ieudant  had  answered  fully,  ^^^f 
that  tlie  lord  Key  profered  his  sen  ice  to  ti;e 
mHrques<>e  without  pressing  to  Woow  any  desi:'.ne. 
That  nothiitg  in  the  letters  ef)nkl  convict  lUui- 
sey.  Th.<t  the  .lot  d  Rey  standing  upon  Ins  gie^^t 
othces  under  tlie  ki4ig  of  Swede,  and  so  nut  ne- 
cessitated to  serve  liie  marquesse,  he  had  not 
thase  places  of  cr.ntniand  then,  but  since;  a»d 
that  siocc  his  comin*:  into  England,  be  saiii  diat 
he  would  have  s<  rved  under  the  marquess,  and 
concluded  tliai  Ramsey  and  the  marquess mig'^t 
use  such  words,  and  yet  not  intend  treason  to 
his  majesty. 

But  lia^ing  in  this  tryal  medled  so  much  with 
the  marquess,  ilie  court  wus  f«uu  to  eitfer  an 
order  or  protection,  to  clear  the  marquess  hif 
words  or  actions  from  dishtmour. 

Then  the  court  proceeded  to  examine  WjC- 
nes«»es  viva  voce, 

Archibal  Raulun  was  to  pro  re  the  challeflg^ 
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M  the  bringer :  upon  these  question!)  he  con- 
fessed, tliitt  be  was  m  Kav^sejp's  chntiiber  at 
Richmond  the  last  of  October.  That  Ramsey 
liid  not  iniploy  him  to  carry  any  challenge  to 
the  lord  Key ;  but  nt  that  time  Ramsey  told 
him,  that  it  i*b8  \m  grief  to  be  restrayned  not 
to  meet  Rty,  who  «vtis  a  trayterous  villain,  and 
nishcd  to  meet  him  in  the  open  fields  nt  Barn 
Elms,  he  would  make  him  dye  f^)r  it^  and  tear 
his  Ireart,  widi  other  surh  words  of  reproach, 
and  wished  this  deponent  to  tell  ttey  so  much, 
which  he  ilid,  but  it  Was  three  weeks  after, 
and  thfD,  not  until  the  lord  Rey  told  him,  that 
Ramsey  had  sent  him  a  challenge ;  so  that,  said 
Ramsey,  my  message  was  bat  a  relation,  not  a 
chftlien^re. 

But  Raukien  was  observed  to  fnlter  from  what 
he  afBrmed  bef  )re  Dr.  Reeves,  atid  tithers,  viz. 
to  have  carritd  the  challenge,  and  that  Ramsey 
routd  not  deny  it ;  so  that  Rauken  was  threac- 
ned  not  to  accuse  Ramsey. 

Gtlbtft  Seaton  deposed,  that  Ramsey  said, 
he  had  made  it  come  to  Rey's  wire,  to  have 
ended  this  businesse  without  iroubliug  the  kiiig 
«r  lords. 

Hien  doctor  Duck  summoned  tjp  all  the  pro- 
ceedings, observing  that  formerly  in  the  presence 
of  the  kinfr,Ram!>ey  had  with  deep  protestations 
and  oath  denied  the  time,  place,  and  matter 
*bich  he  now  confesseth,  and  though  tfien  not 
examined  upon  oatfe,  yet  in  France  and  other 
conntreys,  the  very  holding  up  of  the  hand  is 
an  oath,  and  soTertullian  sayes  of  the  Romanes, 
and  Ramsey  confessing  part,  he  might  be  guilty 
t)f  the  whole  charge. 

Doctor  Eden  said,  that  Rey  was  not  n  com- 
petent witnesse  against  Ramsey,  thoitgh  for  the 
king,  for  he  was  *  particeps  criminis ;  capita] is 
**  immicas :'  for  the  first  his  bill  made  him  so ; 
for  if  Ramsey  spake  treason,  so  did  Rey ;  for 
•the  second,  it  appeareth  by  Rey's  violent  pro- 
tecQtion,  and  if  all  failed,  his  sword  most  make 
It  good ;  and  so  the  Defendant  was  not  hound 
to  answer,  nor  to  accept  the  challenge  onletse 
be  will,  to  which  he  is  so  willing. 

But  doctor  Duck  said  these  rensoi^  did  not 
'  cnrrere  qnatuor  pedibus.*  Some  of  the  con- 
•piraiors  with  Cataline  were  reveaters  of  the 
treason,  and  allowed  as  witnesses. 

Doctor  Reeves  concluded,  that  although  some 
of  the  lord  Rey's  witnesses  rfid  not  affirm  what 
they  might,  it  would  encourage  him  to  set  a 
sharper  edge  upon  his  sword  when  he  entered 
the  lists;  and  tnat  the  God  of  right  would  so 
^eaken  the  heart  of  Ramsey,  that  it  should  fail 
^in  when  he  took  his  sword  in  hnnd. 

The  holy-daies  of  Christmass  drawing  nigh, 
the  court  ordered,  that  either  party  might  repair 
to  sir  Henry  Martin,  and  possesse  him  with  fur- 
ther proofs,  rtut  of  these  witnesses  already  exa- 
«nined,  hut  of  no  other.  And  so  adfoumed  the 
court  till  Mbnday  the  9th  of  January,  when 
^fter  some  smalt  debates,  hot  no  further  matter 
or  proofs,  the  businesse  was  briefly  determined 
to  he  referred  to  the  king's  pleasure. 

^hich  came  to  this  account.  That  Hamil- 
^Q's  powtr  with  the  king  got  «U  fivoar  for 


Ramsey  ;  and  well  rewarded  in  due  time ;  and 
Rey  having  done  the  duty  of  a  loyal  subject, 
Icfi  the  court  ond  kingdom,  and  returned  to  his 
command  in  Sweden.  But  this  story,  though 
tedious,  will  cnli|i^hten  us  further  to  the  trutbi 
of  tlie  Scotish  affairs. 

RuSUWOftTH's  ACCOUKT. 

Towanis  tlie  end  of  this  year  (16.10),  the  mar- 
quis of  IJamilton  arrived  at  the  court  of  Eng- 
land, where  was  at  that  time  Mackay,  tord 
Ochiitry,  a  lord  in  Scotland,  by  name  Stutirt, 
and  who  once  foore  the  name  of  the  earl  of 
Arran,  when  by  a  f^ariiitment  which  contracted 
a  by-name  in  that  kingdom,  the  Hamiltons  were 
attainted  of  Treason,  but  afterwards  both  bloody 
honour,  and  estaie  were  r^^tored  to  them. 
1  his  lord  had  no  kindness  for  the  marquis  of 
Hamilton^  but  noari&licd  a  discourse,  which 
Ramsay  let  fall  to  the  lord  Rea  when  they  were 
bej'ond  seas;  and  prevailed  so  far  with  lord 
VVestf»n,  then  lord  tiigh  treasurer  of  England, 
ns  to  impart  the  business  to  the  king,  being  a 
Treason  of  an  high  nature  (if  true)  to  this  effect ; 
'  That  he  raised  Uiis  new  army,  with  design^ 
'  when  he  was  nt  the  head  of  them,  to  set  him- 
'  self  up  as  king  of  Scotland.'  Much  credit 
was  given  to  this  design  by  the  lond  Weston 
lord  hii'h  treasurer^  who  endeavoered  to  per- 
suade the  king  not  to  permit  the  marquis  to 
come  near  hit  sacred  person,  and  in  do  kind  to 
have  \\}e  privilege  to  lie  in  his  majesty's  bed- 
chamber, lest  his  majesty's  life  were  tiaiiirded 
thereby. 

The  lord  Weston  pressed  this  home  nnto  the 
king,  but  his  majf>sty  kept  his  thonglMs  private 
to  himself;  and  having  a  great  affection  to  Ha- 
milton, ns  soon  ns  he  caiire  into  his  presence, 
embraced  him  with  great  kindness,  and  disco- 
vered to  him  what  he  was  accused  of,  but  said,  I 
do  not  believe  it ;  and  that  the  worM  may  know 
I  have  a  confidence  in  your  loVahy,  you  shall 
lie  in  mv  bed-chamber'  this  night.  But  the 
mnrquis  beseecheit  his  majesty  to  excuse  him, 
till  he  had  received  a  Trial,  aud  was  cleared  of 
the  Treason  he  was  accused  of;  but  the  king 
would  receive  no  denial,  yet  told  him  lie  would 
put  the  business  into  a  way  of  eiomination ; 
but  afterwards  when  the  exaroinaiion  wastakeo, 
it  was  I'onnd  that  the  one  affirmed  the  accusa- 
tion to  be  true,  and  the  other  ae  positively  de- 
nied it,  and  that  tliere  appeared  not  then  any 
concurrent  proof  of  the  same. 

A  report  of  these  Examinations  we9  aAei^ 
wards  mnde  to  the  king's  majesty,  who  was  fero- 
ciously pleased  to  refer  the  wliole  matter  to  a 
Trial  before  the  lord  high  can4.tab)e,  and  tm/i 
marshal,  in  the  Court  of  Honour^  of  which  the 
reader  will  have  a  full  account  towanis  the  end 
of  the  next  year  in  its  proper  time  and  place. 
In  the  mean  time,  tt»e  kmg  caused  R^a  aoA 
Ramsey  to  be  secured  in  order  to  that  trial :  se 
the  marquis  proceeded  in  making  provisiotis  for 
the  embarquine  of  his  army,  and  ordering  tinym 
forces  in  Scotland  to  be' in  readioete  to-be 
shipped,  to  come  to  the  place  ef  fttKttsvotft 
when  they  received  otdenu 
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A  Memorial  made  by  Mr.  Justice  Whitlock 
in  his  ht'e-time  concerning  tiie  lord  R^a's 
Discovery  of  the  marquis  of  Hamilton's  Con- 
spiracy. 

*  Presently  after  my  return  from  this  circuit, 
.myst>lf  and  tl>e  rest  of  the  Judges  of  the  KingV 

Bench  were  sent  for  by  the  Lord-Keeper  to 
LondoUy  to  advise  with  him  about  the  aflfairs 
of  his  majesty.  We  came  thither  on  Monday, 
2iS  August,  except  the  Chief- Justice,  who  was 
sick.  The  matter  consulted  of,  was  to  t^ive 
■  our  opinion,  concern iog  the  conference  hud 
in  Germany  between  certain  Scotish  gentle- 
men about  the  making  the  marquis  of  liamiU 
ton  the  head  of  a  party  against  the  king  and 
his  kingdoms  of  England  and  Scotland. 

*  Tue  lord  Rpa,  a  Scotish  baron,  did  impeach 
Ramsey  and  Meld  rum  for  moving  him  to  this 
Conspiracy :  they  denied  it  punctually,  and 
no  witness  could  be  produced.  .Rambey,  a 
soldier,  offered  to  dear  himself  by  combat, 
that  he  was  innocent ;  and  the  appellant  ac- 
cepted of  his  offer.  The  king  was  desirous  it 
should  be  put  upon  a  Duel;  and  we  were 
consulted  with,  1st.  What  the  offence  was  ? 
2dly,  Where  the  trial  might  be  ? 

*  We  all  with  the  Lord-Keeper  were  of  the 
opinion,  Ist,  That  it  was  an  hit(h  and  horri- 
ble Treason,  if  Ihat  in  the  Examinations  were 
found  true.  Sdly,  That  the  Trial  might  be 
by  an  Appeal  of  Treason,  upon  which  the 
Combat  might  be  joined  ;  but  the  king  must 
make  a  constable  durante  bene  placito,  for  the 
marshal  could  not  take  the  appeal  without 
him  :  that  it  must  be  after  the  manner  of  tiie 
civil  law,  and  we  were  not  to  meddle  in  it. 
Likewise  we  were  of  opinion  that  this  pro- 
ceeding before  the  constable  and  marshal  was, 
as  it  was  before  the  statute  of  the  35  II.  8, 
cap.  8.  and  that  statute  devised  a  way  how 
to  try  these  foreign  treasons  in  England,  but 
did  not  take  away  the  other.  We  were  also 
of  opinion  that  the  statute  of  1  Mar.  cap.  10. 
did  not  take  it  away  nor  intend  it ;  and  that 
a  conviction  in  this  appeid  was  noxorruption 
of  blood  or  forfeiture  at  the  common  law.' 

See  Doughtie's  Case  in  Coke's  Commentaries, 
fol.  75,  sect.  Escuage. 

By  order  of  a  commission  under  the  great  seal, 
dated  the  24tii  of  November,  (1631)  there  be- 
gan a  notable  Trial,  before  Robert  earl  of  Lind- 
sey,  constable  of  England  ;  and  Thomas  earl  of 
Arundel  and  Carrey,  earl  marshal  of  England, 
in  the  Court  of  Chivalry,  judicially  sitting  in 
the  i'ainted-Cliamber  at  Westminster;  toge- 
ther wi^i  other  honourable  persons,  namely 
Philip  earl  of  Pern  brook  and  Montgomery,  lord 
chamberlain  of  tbe  king's  lioushold;  Edward 
•arl  of  Dorset,  lord  chamberlain  of  th^  queen's 
lioushold ;  James  earl  of  Carlisle ;  Edmund 
«arl  of  Mulgrave;  William  earl  of  Morton; 
WilUamearl  of  Stratherne ;  Edward  vicount 
"Wimbletun;  Thomas  vicount  Wentworth; 
Henry  vicount  Faulkland ;  and  sir  Henry  Mar- 
tin. Judge  of  the  higlioourt  of  Admiralty ;  all 


of  counsel  with  the  court;   Gilbert  Dethick 
being  Register.     And  first  William  Seager,  king 
of  arms,  presented  to  the  lord  constable  of  Eng- 
land letters  patents  of  the  tenor  following. 
'  Carolus  Dei  gratia  Anglia,  Scotice,  Franciae^ 

*  et  liibernisBi  rex,fidei  defensor,  &c.  predilecto 
'  et  per-quam  fideli  consanguineo  et  consiliario 
^  u'ostro  Roberto  comit.  Lindsey  sumroo  came- 
'  rariu  Angtiae  salutem.  Cum  officium  consta- 

*  bular.  Anglrae  vacains  exisiat,  ac  Donaldus 
'  Mackay  dominus  Rea  nuncupatus,  in  regno 
'  uostro  Scotis  oriunduSy  quendam  Davidem 

*  Ramsey  armiger.  in  eodem  rfgno  nostro 
'  ortum,  de  quibusdam  contemptis  et  pmditi- 

*  onibus  contra  nos  in  partibus  transmarinis 
'  actis  et  perpetratis,  in  curia  roilitari  appellar* 

*  intendit,  et  nobis  supplicavit  sibi  justitiam 
'  super  appellatione  preJicta  exhib^ri :  Nos  in 
'  liac  parte  fieri  voleutes,  quod  jusium  est,  ac 
'  de  fidelitate  et  provida  circumspectione  vestra 
'  plenius  confidentes,  vobisconcessimusofiiciam 

*  constabular.  Anglis  (hac  vice)  ad  appella- 
'  tionem  predictam  Donaldi  in  hac  parte,  una 
'  cum  predilecto  et  per-quam  fideh  consanguineo 
'  ac  consiliario  nostro  Tlioma  comite  Arundel 
'  et  Surr.  mareschaL  nostro  Anglis,  audiend.  et 

*  sine  debito  terminand.  et  omnia  quae  ad  o6l- 
'  cium  constabular?  pertinent  in  causa  et  ne- 
^  EOtio  predictis  faciend.  et  exercend.  secundum 
'  legem  et  consuetudinem  armorum  et  curie  mi- 

*  litaris  Anglian,  vobis,  ut  predictum  est,  autlio- 
'  ritatem  dsmrnsetcommittimuSyteoorepreseu- 
'  tium :  et  ideo  vobis  mandamus,  quod  circa 
'  premiss^,  una  cum  prefato  marescalio  inten- 

*  dentes  sitis,  in  forma  predicta:  damns  autem 
'  ducibus,  marchionibus,  comitibus^  vicecomiti- 
'  bus,  baronibos,  justiciariis,  ballivis,  prepositis 
'  et  ministris,  et  aliis  fidelibus  nOdtris  universis 
'  et  singulis,  tarn  infra  libertates,  quam  extra, 
'  tenore  presentium  in  mandatis,  quod  vobis  in 
'  premissis  faciend.  etexplend.  intendeutessint, 
'  et  consulentes,  respondentes,  et  auxiliantes, 
'  quoties  ct  prout  per  vos  fuerint  super  hoc  pre- 
<  moniti  ex  parte  nostra.  In  cujus  rei  testimo- 
'  uium  has  literas  nostras  fieri  fecimus  patentes. 
'  Teste  me  ipso  apud  Westm.vicesimo  quarto 
'  die  Novemb.  tono  regni  nostri  septimo.  Per 
^  ipsum  regem.' 

Which  letters  patents  being  read  by  the  Regifr* 
ter  of  the  court,  Donold  lord  Ilea,  the  Plaintiff, 
and  David  Ramsay,  gentleman  of  the  king's 
privy-chamber,  Defendant,  made  their  personal 
appearance.  Then  the  lord  marshal  spake  in 
defence  of  the  Court  of  Chivalry,  and  the  man- 
ner of  proceeding  therein,  according  to  the  la«r 
and  custom  of  arms,  shewing ; 

*'  That  it  was  legal  and  agreeable  to  right 
and  ju<>tice,  as  any  judicial  p'rocess  in  any 
other  court  of  this  realm  :  especially  when  tbe 
nature  of  the  cause  required  it.^  And  that  in 
these  latter  ages  this  kind  of  trial  hath  not  bin 
frequently  used,  but  that  was  to  be  attributed 
to  the  pious  and  peaceable  government  of  the 
staJte,  under  our  most  happy  and  prudent  king, 
and  his  most  illustrious  predecessors,  the  kings 
and  queens  of  England,  and  the  obedience  and 
fidelity  of  the  people  of  England;  both  which 
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are  to  fie  ascril>€d  to  the  fdvoiir  of  Almighty 
Cod,  copfeniii^  this  l>le>sing  upon  our  uutioa 
above  au  tlie  nations  round  «ihout  us." 

The  L')r»I  Marblwl  fuither  shewed ;  "  That  it 
was  ail  error*  io  innnv,  to  apprehend,  that  as 
bonu  as  ail  .-Vppcal  is  brought  into  this  court, 
it  was  preseijtly  to  be  decided  by  Duel ;  when 
as  dueliiug  was  the  ultimate  trial  in  defect  of  all 
<itfierd.  And  even  then  it  was  in  the  arbiiri- 
liieut  of  tiie  court,  whether  h  duel  shall  be 
granted  or  denied." 

The  Earl  Marshars  speech  being  ended, 
Arthur  Duck,  doctor  of  tl»e  civil  law,  made  a 
speech  Concerning  the  antiquity,  jurisdiction", 
audMiecesfeity  of  the  Court  ot'Chivalry,  held  by 
the  Lord  ili^h  Constable,  with  the  Earl  Mar- 
shal, especially  in  cases  of  Treason,  where  the 
truth  can  no  otherwise  be  discovered. 

Then  Rea  and  Ramsey  were  called  into  the 
inner  court,  and  the  one  stood  on  the  right 
bandy  and  the  other  on  the  lefl,  of  the  lord  con- 
stable, and  earl  marshal.   > 

The  lord  Rea  presented  his  Appeal  in  wri- 
ting; and  his  Petition  formerly  exhibited  to 
Uie  king,  w^s  read  in  these  worcis : 

To  the  King's  most  excellent  majesty.     The 
humble  Petition  of  Donald  lord  Rea. 

'*  Most  humbly  sheweth ;  That  whereas  he 
having  heard  sundry  speeches  fall  from  Mr. 
David  Ramsey,  importing  plots  and  practices 
against  your  royal  crown  and  realms,  did,  ac- 
cording to  his  duty  and  allegiance,  reveal  the 
same  to  your  majesty  ;  the  triith  whereof  he  is 
ready  to  maintain  wit))  the  hazard  of  his  life,  and 
dearest  blood,  if  he  be  thereunto  required.  Now 
s  )  it  is  (may  it  please  your  sacred  majesty)  that 
yojr  petitioner  being  informed,  by  his  Counsel, 
th  It  these  trials,  by  duel,  or  single  combat,  are 
vltimw/i  remcdium  ;  and  that  a  man  may  not 
a.'peal  to  this  kind  of  divine  jutf-^ment,  but 
wiiere  utl  possibility  of  discovery  by  qrdinary 
trials  fail,  and  cannot  be  had.  ,  And  where<is 
jfour  suppliant,  at 'such  time  as  he  disclosed  all 
the  practices  wliich  he  hefird  from  the  said 
iJiuiisey,  and  did  withid  discover  what  he  heard 
t'kcvvlse  from  Robert  Meld  rum  ;  against  whom 
ftlso  one  captain  James  Borthwick  hath  been 
examined,  and  the  Examination  o£  Meldrum 
tAken  thei^eupon.  And  your  suppliant  con- 
ceiving that  if  Meldrum^be  guilty,  the  said  Mr. 
Ramsfy  cannot  be  innocent,  your  suppliant 
therefore,  not  but  of  any  inclination  to  decline 
the  (;onibat  (as  God  who  knoweth  his  heart  can 
witness  with  him)  but  only  out  of  his  sincere 
desire  to  have  the  truth  discovered,  in  a  case  so 
highly  concerning  your  majesty's  safety,  honour 
and  government,  most  humbly  prayeth,  that 
jrou  would  be  graciously  pleased,  thit  Meldrum 
may  be  first  proceeded  against  accnrdifig  to  la  w ; 
and  if  upon  hi^  try^ly  the  Conspiracy  affirmed 
by  your  petitioner  do  not  fully  appear,  he  shall 
then  with  all  alacrity  (as  in  a  cose  which  other- 
wise cannot  be  cleared)  justifie  his  assertions  to 
be  most  true:  either  as  a  defendant  agaiost  the 
said  Ramsey,  who  demanded  the  co'mbat  of  him 
before  your  majesty^  or  as  a  challenger,  if  thq 
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court  of  Chivalry  shall  so  award  ;  and  shall  he 
bound  in  all  duty  fever  to  pray  for  your  ma- 
je^ty's  long  life  and  happy  reign.** 

Lord  Rea's  Appeal. 

The  Petition  being  read,  the  Lord  Constable, 
with  the  counsel  of  the  other  nobles,  declared 
his   ntaje-ity's  pleasure,  that   this  cause   should 
be  tiied  in  this  court,  and  gave  the   Appeal  to     ' 
be  read  as  folio weth  : 

*'  In  the  name  of  God,  Amen.     Before  you, 
Inost  illustrious  and  right  honourable  lords,  Ro- 
bert earl  of  Lindsey,  constable  of  England,  and 
Thomas  earl  of  Arundel  and  Surrey,  marshal  of 
England,  or  your  heutenants  in  this  court-mar- 
tial :  I  Donald  lord  Rea  do  accuse  and  chal- 
lenge thee  David  Ramsey  in  the  month  of  May 
or  of  June  in  the  year  of  our  Lord  1630,  and  irt 
the  6th  year  of  the  reign  of  our  lord  Charles,  by 
the  grace  of  God  king  of  England,  Scotland, 
France,  and  Ireland,  being  then   alone  in  ray 
ship  within  or  near  the  port  of  Elsinore,  in  the 
kingdom  of  Swcdeland,  in  the  upper  part  or 
deck  of  the  said  ship,  when  thou  hadst  this  dis*> 
course  or  the  like,  and  ^pakest  these  or  the  like 
words  to  me  in  £nglibn,  viz.     You  told  me^ 
many  abuses  in  the  court  of  England,  and  that 
there  was  nothing  to  be  looked  for  but  desolar 
tioD  and  change  of  religion,  and  therefore  yoa 
had  retired  yourself  thence,,  since  no  honest 
man  could  live  there,  and  with  many  such  dis- 
courses you  laboured  to  possess  me :  to  which 
my  answer  was,  The  Lord  mend  those  evils, 
and  no  remedy  but  patience.    '  By  God,  Do- 
*  nald/  said  you,  (I  will  use  your  own  phrase)     • 
'  we  must  help  God  to  amend  it.    You  told  me 
you  had  brought  as  much  gold  with  von  as 
would  maintain  you  at  the  rate  of  6/.  a  day  for 
three  years,  and  you  assured  me  before  that  pme 
would  expire,  God  would  raise  up  some  men  to 
defend  his  church,  and   liberate  honest  men 
from  slavery.     I  desired  if  you  could  tell  if  the 
marouess  of  Hamilton  would  come  over.    You 
said  he  would  the  morrow  or^next  day.     After 
I  asked  you  what  content  my  lord  marquess 
bad  at  home.     You  said,  none.     I  asked  you 
what  religion  my  lord  marqdess  was.  You  said, 
a  good  protestant,  and  before  it  be  long  be    . 
would  let  the  world  see  bis  design  was  for  the 
defence  of  bis  religion,  and  the  glory  of  God, 
and  that  he  should  have  an  army  so  well  pro- 
vided with  brave  men,  and  all  warlike  provision, 
that  he  should  not  need  to  be  afraid  with  whom 
he  encountered.    I  asked  you  what  advant^e 
was  it  to  us  to  make  a  free  passage  for  tlie  Gos- 
pel in  Germany,  if  we  lost  it  at  home.    You 
said  there  were  many  honest  men  in  our  land, 
speaking  of  Scotland;  adding,  if  we  had  once 
ail  army  over,  what  would  you  think  if  we  bhould 
take  a  start  to  settle  them  also,  for  ere  it  be 
long  you  will  hear  our  country  will  go  together 
by  Uie  ears.     So  closing  that  night's  discourse  ; 
he  says  at  last,  some  such  thing  perl\aps  is  in- 
tended, but  I  will  not  tell  you  more,  for  my 
master*s  secrets  are  dear  to  me.  The  third  nicht 
after,  in  an  island,  you  told  me,  that  Alex.  Ha-   , 
milton  and  sir  James  Hamilton  were  to  go  fcr 
2  K 
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£nsland,  and  you  for  Holland,  and  in  tlie  mean 
while  pretended  yourself  willinir  to  do  nie  s«r- 
vire  in  England.  I  told  you  I  had  a  promise 
of, Che  reversion  of  Orkney  from  the  king  my 
master;  if  the  marquess  would  mediate  with 
'  his  majesty  for  it,  he  would  do  me  a  great  kind- 
ness, and  [  said,  it  were  good  for  my  lord  to 
Iiave  a  friend  in  that  place  for  his  end*.  You 
moreorer  asked  me,  if  there  were  good  har- 
bours in  Orkney,  or  in  my  land,  or  in  any  pa>t 
^hat  might  be  (irtified.  I  sdid,  yes.  You  said, 
*  by  God,  it  was  to  he  thought  upon  ;'  and  you 
desired  leave  to  think  upon  it  that  nii^Iit,  and  on 
the  morrow  you  and  Alexander  Hamilton  did  de- 
sire me  to  write  a  general  letter  to  the  mar- 
quess, vijth  irust  to  tlie  bearer  Alex.  Hamilton, 
concerning  Orkney,  lest  letters  should  miscarry, 
with  great  assurance  of  true  friendship  from 
your  master,  if  I  would  continue  constant  in 
resolution,  and  so  I  s^ave  you  my  letter. 

"  Afterwards  in  March  Inst  past,  you  came 
to  me  from  the  Hague  in  the  Low-Coiin tries  to 
Amsterdam,  where  you  stayed  with  me  eight 
days,  and  delivered  me  a  letter  from  the  mar- 
quess, only  of  compliment  and  thanks;  and 
you  told  me  ail  went  right  with  the  marquess, 
that  he  had  gotten  from  his  majesty  10,000/. 
in  England,  and  the  Wine  Customs  of  Scotland 
fur  16  years,  which  the  marquess  would  sell,  and 
all  things  went  on  without  any  demur  or  ob- 
stacle, ami  the  only  stay  was  for  want  of  arms, 
ftQiinunition,  and  especially  powder,  and  desired 
Hie  to  put  in  hard  with  the  Swedii>h  ambassador, 
which  I  did ;  and  you  told  tne,  that  the  mar- 
quess had  writ  to  you,  that  if  the  arms  and 
other  provisions  were  obtained,  they  should  be 
sent  to  England  and  not  to  Scotland ;  at  which 
you  did  marvel,  because  his  lurdbhip  had  chang- 
ed his  resolution,  being  all  the  other  provisions 
were  sent  to  Scotland.  Also  you  told  me,  that 
my  lord  had  sent  over  a  man  to  receive  them, 
as  I  desired.  I  told  you  the  letter  which  Mr. 
Xindsey  brought  me,  desired  the  arms  to  be 
^leiitto  England.  You  Siiid,  though  the  arms 
were  had,  yet  you  would  not  send  them  till 
jou  had  further  order  from  the  marquess,  aiul 
you  desired  me  to  haste  to  you  the  answer 
thereof,  In  the  end  you  told  me  yon  imd  evil 
tiews  to  tell  me,  that  the  marquess's  l^dy  was 
brought  to  bed  of  a  cirild. 

"  Some  few  days  after,  in  March  or  April  last 
past,  at  Dclf  in  ilie  Low-Countries,  I  told  you 
that  I  bad  a  letter  from  the  king  of  Sweden  to 
the  king  of  Britain,  desiring  some  ships  fur  the 
marquess.  You  said  the  marquess  and  I  must 
beware  of  that,  for  then  they  will  think  that 
ive  mean  to  take  their  land  fron^  tliem  with 
their  own  ships.  1  asked  you,  where  our  forces 
should  meet.  You  answered  me,  on  the  sea. 
I  asked  you,  where  we  should  land.  You  said 
in  some  part  of  your  old  master  the  king  of 
Denmark*!,  country.  You  asked  further,  what 
tliink  you  if  we  sliould  plunder  some  nook  of 
his  Innd,  and  thereafter  go  where  we  please ; 
for  we  thjnk  he  will  be  the  only  man  that  will 
be  most  against  us.  I  answered,  I  am  con- 
lent;  for  he  re«ts  ia  him  more  than  you  all. 


I  asked  if  my  lord  v^s  to  raise  any  man  in 
En^nrf.  You  said,  one  regiment.  I  Mked 
you  if  they  would  be  true  to  us?  You  said  thai 
there  were  English  that  my  loyd  was  as  much 
assured  of  as  of  any  Scoti.  I  asked,  where  we 
should  make  these  meet.  You  said  at  Hiir- 
with  or  Yarmouth.  I  asked  if  they  vere  forti- 
fied. You  said,  thut  no  parts  of  all  those 
coasts  in  England  or  Scotland  could  bold  us 
from  landing.  I  told  you  tliat  I  feared  Mr. 
Meldrum  was  an  evil  secretary.  You  asked  me 
wherein.  I  said,  that  Meldrum  had  told  me 
many  things,  and  that  I  thought  he  had  told  it 
to  others.  You  said  Mr.  Meldrum  knew  no* 
thing  thereof  when  you  came  fix>m  England, 
thou<;h  he  might  well  suspect,  and  tliat  he  spake 
once  to  you  at  that  time,  as  if  all  were  ours, 
and  i}iat  you  had  great  patience  to  hold  your 
hands  off  him,  although  he  was  your  cousin.  I 
told  you  that  I  was  not  a  soldier  of  fortune; 
but  had  bread  at  liome,  and  might  live  without 
hazarding  my  life  in  the  fortunes  of  war;  yet 
notwithstanding  that,  I  %vould  hazard  mv  life 
and  fortune  with  the  marquess,  only  tnat  I 
would  know  the  business.  You  answered, 
you  would  tell  me  no  more  of  your  master** 
secrets;  but  that  you  would  write  a  letter  with 
me  to  the  marquess,  and  when  I  oime  there, 
tlie  marquess  would  infuse  in  me  that  which 
you  would  not;  withal  you  desired  me  nut 
to  tell  the  marquess  what  had  passed  betwixt 
you  And  me,  wherebv  the  marquess  should  have 
oil  iho  thanks  to  himself:  adding  that  he  w'a» 
very  close,  and  that  be  would  discover  himself 
to  tliem  that  he  knew  would  hazard  with  him. 
That  Hiy  brother-in-law  Seafonh  knew  aH,  and 
that  the  marquess  trusted  him  much,  I  asked 
you  what  was  done  in  my  business  of  Orkney. 
You  told  me,  notliing  till  my  coming,  and  said, 
it  might  be  I  should  have  it  better  cheap  than 
to  pay  the  duty  of  it;  and  you  told  me  Eng- 
land had  made  a  peace  with  Spain,  very  pre- 
judicial to  Holland;  and  that  Siiain  and  rrance 
were  both  striving  who  should  (Irst  drink  up 
Fngland,  but  you  hoped  we  should  prevent 
them  both,  besides,  you  told  me  the  lack  of 
powder  was  th^  giciitest  fet.  *As  for  amts,  wie 
might  get  help  thereof  in  every  house|aii0  that 
we  had  reasonable  provisiou  thereof  already  * 
and  that  my  lord  had  written  to  you  that  he  had 
00  pieces  oi  cannon  great  and  small  already  pro- 
vided. I  desired  you  to  go  in  person  and  speak 
to  the  Swedish  ambassador  for  the  powder,  and 
to  advertise  me  in  the  Brill  of  his  answer,  that 
so  I  might  assure  the  marquis  what  he  might 
expect :  and  you  did  send  a  letter  by  one  of 
your  own  men  to  the  Brill:  to  shetv  me  that 
you  were  with  the  ambassador,  and  hoped  to> 
have  that  which  we  spake  of.  You  as&ed  my 
advice  whether  it  was  best  to  cross  the  seas 
once,  or  to  go  on  bravely.  I  answered, '  delays 
'  were  not  good,*  which  you  did  condescend 
unto,  or  you  used  words  and  speeches  to  that 
effect. 

"  But  if  thou  the  said  Bairid  Ramsey  atmlk 
deny  the  premises,  or  say  thou  hadst  not  the 
same  discourse,  or  to  the  same  effect  with  mt^ 


To  the  King's  most  excellent  majesty,  the  huoH 
ble  Petition  of  Donald  lord  Hea. 

"  Humbly  beacccl)ing  your  royal  mnjcsty  in 
this  cause  of  appeal  against  David  Uainsey  in 
the  Court  of  Cliivalry,  to  grant  unto  the  said 
petitioner,  that  he  may  have  the  pariie*,  \%  hose 
nanies  ate  in  the  ^^chedulc  hereunto  annexed, 
to  be  of  his  counsel  in  tbe  said  court.  And  he 
slmll  daily  pray  for  your  majesty's  long  life  and 
happy  reign  over  us."    Viz. 

"  George  earl  of  Lyney,  lord  Gordon;  Miles 
Wsc.  Mayo;  Tijeobald  baron  of  Brillis;  Mau- 
rice Uorh,  son  and  heir  of  tlic  vicount  Fennoy; 
Donnough  Mac  Churty,  son  and  heir  of  the  vi- 
count Alu-kery ;  sir  Robert  Gordon;  sir  Pierce 
Crosby ;  sir  Walter  Crosby  ;  sir  William 
Forbes;  Dounough  O  Conno  Slipo;  Jiimes 
Uay,  esq.  of  his  majesty's  body;  William  Innis, 
esq.;  Dr.  Rives;  Dr.  Duck;' Mr.  Solden,  and 
Mr.  JJnlaUmj  of  the  Inner  Temple.** 

LTpou  which  his  majcaty  issued  out  the  fol- 
in«j  Order  ; 
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at  the  foresaid  times  and  places;  I  the  aibr»> 
said  Donald  lord  Rea  say  and  affirip,  that  tiiou 
David  Ramsey  art  a  false  traitor  and  liest 
faJsly.  And  in  case  the  premises  cannot  other- 
wise be  found  out  bv  tbeSentence  of  this  court, 
prober  myself  ready  by  the  help  of  God,  to 
prove  and  justify  this  my  Accusation  and  Ap- 
peal, by  my  body  upon  tliy  body,  according  to 
tlie  hiws  and  customs  of  weapons  io  a  Duel,  to 
be  performed  in  the  presence  of  our  lord  the 
king,  &c." 

Which  cliallenge  being  publickly  rccired^tlie 

said  Donald  lord  Rea,  the  party  challenging, 

threw  Ills  glove  in  the  Court,  of  a  red  or  brown 

coloar,  fpr  a  pawn  or  i)ledi;e,  in  presence  of  the 

aforesaid  lord  constiibfe,  aud  Thomas  lord  nuir- 

»bal,  in  confirmation  of  all  contained  in  the  Bill 

and  Cludleiige. 

Then  the  said  David  Ramsey  answered,  in 

his  own  person,  and  said,  "  That  the  said  Bill 

and  Appeal  was  and  is  fidsc,  aud  that  the  faid 

Donald  lord  Rea,  the  appellant  or  challenger, 

did  lie  falsi v,  and  that  he  was  ready  to  justify 

and  prove  this  in  Duel,  accordiug  io  the  laws 

and  customs  of  arms,  and  of  this  couit,  by  his 

body  opK>n  the  body  of  the  said  Donald  lord 

liea,  as  it  should  seem  good  to  the  court." 

And  thereupon  in  confirmation  and  justifica- 
tion of  th^  premises,  he  tlu-ew  his  glove  in  the 

court,  of  a  while  colour,  for  his  pawn,  or  pledge, 

io  presence  of  the  lord  constable,  and  earl 

marshal  aforesaid;    wluch  gloves  fespectively 

Hichard  St.  George,  otherwise  Clar^Dceux,  king 

of  arms,  took  up  and  delivered  into  the  hands 

of  the  said  lord  constable,  with  due  reverence, 

and  the  said  lord  constable,  togetlier  with  the 

carl  marshal^  committed  (hem  to  the, custody  of 

the  aforesaid  Register  of  the  court.    Tlien  the 

said  Lord  Marshal  arrested,  as  well  the  said 

lord  Aea,   the  Challenger,  as  the    aforeeaid 

David  Ramsey,  esq.  the  Defendant.     And  Uie 

said  Donald  lord  Rea  produced  sir  Robert  Gor- 
don, sir  Pierce  Crosby,  sir  Walter  Crosby,  and 
air  William  Forbes,  kuigjits  and  baronets,  and 

William  Innis^  esq,  fbrl^is  sureties,  who  obliged 

themselves  all,  and  ef^f  r|  of  them,  et  divisim  et 

etrnjunctim,  to  our  lord  the  king,  for  the  said 
lord  Ren^  body  for  body,  that  the  said  jord  Rea 
should  duly  prosecute  tins  aforesaid  Challenge 

to  tbe  final  and  last  determination  of  the  some; 
and  that  in  the  mean  time  the  said  lord  Reu 
should  keep  tbe  peace  of  our  lord  the  king, 
against  all  and  every  of  his  lieges,  aud  especially 
against  tbe  aforesaid  David  Ramsey,  esq. 

And  the  said  David  Ramsey  produced  for  his 
sureties,  the  richt  hoBourable  James  earl,  of 
Abercoroe,  and  Robert  earl  of  Roxborou^h. 
Then  the  Earl  Marshal  aforesaid  released  Do- 
nald lord  Rea  the  Challenger,  and  tlie  aforesaid 
David  Ramsey  Defendant,  from  the  aforosaid 
surest,  and  at  their  request  respectively  deli- 
vered their  bonds  of  suretiships  to  be  cancelled. 
After  this,  ibere  was  read  iu  the  court,  the  lord 
Rea's  PetitiQu  tp  ;be  king,  for  divers  nobteipeu 
and  others  to  b^  of  his  catinsel  in  this  cau^e ; 
whose  names  he  presented  iaa  sab^dule  ouu^x- 
cd|  at  they  are  here  recoidoL 


•*  Ii  is  his  majesty's  pleasure,  that  only  these 
should  serve,  hoth  for  his  friends  to  advise  him, 
and  his  Counsel  to  plead  for  hiin." 

Ravsey's  Defence. 

"  In  the  name  of  God,  Amen.  In  the  pre- 
sence of  you  luost  diustrious  and  right  honour- 
able Robert  carl  of  Lindsey,  constable  of  Eng- 
land, and  Thomas  earl  of  Aruudel  and  Surrep, 
marshal  of  England,  or  your  deputies  in  your 
court  marshal ;  I  David  ilamsey,  esq.  Del^nd- 
ent,  say  and  aHirm,  that  alt  and  every  the  tilings 
contained  in  the  said  pretended  Appeal  and 
Accusation,  were  and  are  false,  and  suggested 
and  proposed  against  me  maliciously,  and 
against  truth, exce^iting  what  follows  at  xUe  time 
and  place  under-written,  I  had  the  under-writ- 
ten aiscourse  witli  thee,  or  to  the  same  effect, 
and  no  other,  viz. 

"  I  David  Ramsey  being  with  thee  Donald 
lord  Rea,  in  the  month  of  May  or  June,  as  it  is 
in  the  said  bill  mentioned,  and  in  the  ship  there 
iUso  mentioned,  being  in  or  near  the  port  there 
mentioned,  thou  desiredst  tliat  I  would  tell 
thee,  if  the  marquess  of  Hamilton  would  come 
over;  and  I  answered  lie  would.  And  you 
asking  me  of  what  religioo  the  lord  marquess 
was,  I  said,  a  good  Protestant,  aud  before  it 
be  long,  lie  would  let  tbe  world  see  bis  design 
was  for  the  defeoce  of  his  religion,  and  the 
glory  of  God.  And  tlien  asking  me  whether 
he  would  come  over  with  an  army ;  I  un'ii), 
yes,  wiili  an  army  of  brave  men,  and  all  war- 
like provision,  that  he  cared  not  with  whom  ii.e. 
encouQtred.  Which  passages,  upon  ofleii  nn^ 
better  recollecting  of  my  memory  luid  tli9ughts 
than  heretofore,  V  do  now  remember.  And 
you  the  said  Donald  lord  Rea,  huWnc  then  un- 
der your  command  two  regimeuts  or  souldie^s 
in  senice  of  the  king  o(  Swedland,  and  then 
and  there  of  thine  own  accord  safing  to  m^ 
thou  wouldst  get  leave  of  the  ^id  king  to  join 
your  sajd  two  regiments  with  the  s^id  lord  mar- 
que^ lus  forces,  ond  serve  the  said  king  in  the 
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wo^  ander  the  lord  marquess,  I  kindly  accept- 
ed that  motion  of  yourSy.and  desired  to  confirm 
It  ill  you ;  and  I  told  you,  that  Alex.  Hamilton 
and  sir  James  Hamilton  were  to  go  for  Eng- 
land ;    and  you  told  roe  you  had  a  promise  of 
the  reversion  of  Orkney  from  the  king  your 
master,  if  the  marquess  woul(j  mediate   «ith 
vour  muster  fyr  it ;    and  I  and  Alex,  lliunilton 
did  de>ire  you  to  write  a  general  letter  to  tlic 
marquess,  with  trust  to  the  bearer  Alex.  Ha- 
milton concerning  Orkney;  and  assured  you  of 
the  bJiid  ni.^rquess  his  fiitMulship,  if  you  would 
continue  constant  in  your  rcsoltrtioti,  in  joining 
your  regiments  with  the  lord  marquess,  when 
he  should  come  over,  and  you  gave  «i  letter  ac- 
cordingly.    Afterwards  in  Alarch  last,  I  bring 
then  at  the  Hague  in  iiuploiment'for  providing 
furniture  for  the  said  marquess  his  companies, 
which  were  to  go  over  into  the  king  of  Swed- 
land*s  service,  came  to  you  from  the  Hague  to 
Amsterdam,  being  earnestly  invited  thereunto 
by  letters  from  you  ;    where  I  staied  with  you 
eight  days,  and  delivered  to  you  a  letter  from 
the  marquess  only  of  complement  and  thanks 
for  your  offer,  to  join  your  regiment  under  the 
marquess  his  command.     And  I  told  you  all 
yient  right  witJi  the  mftr(|uessy  and  that  I  beard 
he  had  gotten   from  his  majesty  10,000/.  in 
England,  and'  the  Wine-Cusioms  in  Scotland 
for  16  years,  which  he  would  sell ;    and  all 
things  for  his  coming  over  with  his  forces  w^nt 
on  without  any  demtir  or  obstacle ;    and  the 
only  stay  was,  for  want  of  arms  and  ammuni- 
tion, especially  powder,  and  desired  you  to  put 
in  hard  for  that  with  the  Swedish  ambassador, 
which  you  did  after  the  premises.      And  in 
March  or  April  hut,  in  Deff  in  the  Low-Coun- 
tries, jou  told  me,  you  had  a  letter  from  the 
king  of  Sweden  to  the  king  of  Britain,  to  de- 
sire  some  ships  for  the  marquess.     And  you 
said  further,  that  the  king  of  Sweden  said^  he 
had  no  ships  to  spare  of  Jiis  own,  but  he  would 
write  to  our  king  for  some  for  him  ;   and  that 
he  the  said  king  of    Sweden    would    allow 
40,000  Hx-doUars  for  the  entertainment. of  the 
sitid  ships  to  be  always  in  readiness  upon  the 
motions  of  his  army.    You  also  asked  me,  if 
my  lord  marquess  was  to  raise  any  men  in 
England.     I  answered,  I  heard  he  was  to  raise 
three  regiments  in  England,  and  three  in  Scot- 
land.   You  asked  me  where  these  forces  should 
meet.  •  I  answered,  on  the  sea.    Yon  asked 
where  they  should  land.     I  answered,  T  was 
doubtful  where,  because  the  rendezvouz  was  to 
be  appointed   by  the  king  of  Sweden.     You 
said  further,  that  you  was  not  a  souldier  of  for- 
'  tune,  that  you  hud  bread  nt  home,  and  might 
live  without  hazarding  your»eIf  in  the  fortunes 
of  xvnr;    yet  that,  yon  would  hazard  your  life 
and  fortune  with  the  man]uess.     I  answered,  I 
knew  no  more  of  the  marquess  his   designs, 
than  I  had  then  told  you,  but  that  I  would 
write  to  the  marquess  to  commend  to  him  your 
forward  affection  to  his  ser^'ice,  or  to  that  pur- 
pose.    I  lold  you,  that  since  my  being  in  Hol- 
land, I  did  perceive  the  Hollanders  did  con- 
ceive, that  England  had  madt  a  peace  with 


Spain  very  prejudici^  to  Holland;  and  that 
divers  of  them  had  said  so  in  my  hearing: 
which  passages  concerning  the  said  peace,  upon 
oflcn  and  better  recollection  of  my  memory 
and  thoughts  than  heretofore,  I  do  now  rc- 
mrniber.  And  I  also  told  you,  that  the  lack 
of  powdrr  was  the  greatest  stay  of  the  marquess 
his  coming  over;  and  you  desired  me  to  speak 
inysetf  to  the  Swedish  ambassador  for  the 
powder,  and  to  advertise  you  of  his  answer, 
that  you  mif^ht  assure  the  said  lord  marquees 
what  he  uii<:ht  expect;  and  I  did  send  one  of 
my  men  to  the  Brill,  called  John  Thompson, 
to  shew  you  I  was  with  tlie  ambassador,  and 
hope  to  have  what  we  spukc  of. 

'*  But  wheiCTS  thou  the  said  Donald  lord 
Rea  in  thy  said  pretended  Accusation  or  Ap-  ' 
peal  dost  atrirm,  that  I  said  other  words  to 
thee,  than  such  as  are  here  set  down  in  this  my 
Defence :  1  the  aforesaid  David  Ramsey  say 
and  affirm,  that  thou  liest  falsly,  and  art  a  false 
calumniator,  and  oughtest  to  be  punished  with 
the  puuibhment  of  a  faUe  traitor;  ancfl  offer 
myself  ready  to  prove  and  justify,  by  the  help 
of*  God,  this  my  Defence  and  Exception,  by 
my  body  upon  thy  body,  according  to  the  law 
and  custom  of  arms  in  a  Duel,  to  be  performed 
in  the  presence  of  our  lord  the  king.  And  I 
humbly  and  in^>tantly  desire,  that  a  day  and 
place  may  be  assigned  for  the  said  Duel,  &e." 

t 

•  Then  was  read  in  court  the  Petition'of  Da- 
vid Ramsey  to  the  king,  beseeching  his  majesty 
to  assign  him  the  person,  whose  n»me  was 
written  in  the  Schedule  annexed,  to  be  of 
counsel  with  him  in  this  cause.  The  name 
written  in  the  Schedule  was  Mr.  Dr.  Eden. 
The  Witncides  in  this  cause  were  commanded 
to  make  their  personal  appearance  in  the  court, 
and  were  there  examined';  and  divers  letters 
written,  as  well  from  marquess  Hamilton  as 
from  Ramsey  to  the  lord  Rea,  m  ere  then  pro- 
daced. 

Mr.  Ramsey  had  bin  released  from  impri- 
sonment in  the  Tower  upon  bail,  and  his  pro- 
amt  to  appeal'  before  thfi  Earl  Marshal  of 
England,  or  such  other  persons  as  iRs  mi^esty 
should  appoint,  at  such  time  'and  ''place  as 
should  be  assigned  unto  him,  upon  three  days 
warning ;  in  the  mean  time  to  keep  the  peace, 
and  to  confine  himself  to  Richmond,  having  the 
liberty  of  three  miles  wulk,  with  this  acknow- 
ledgment, tliat  in  case  of  absenting  himself 
from  such  appearance,  or  breaking  ine  peace, 
he  will  be  accounted  |;uilty  of  the  crime,  for 
which  he  stood  committed.  And  for  the  per- 
formance of  this  engagement,'  the  earls  of 
Abercomc  and  Roxhorough  entered  into  a  bond 
of  4,000/.  to  the  king. 

A  while  after  Ramsey  entered  in  the  codrt  a 
Protestation  of  the  tenor  following  : 

Ramsey's  Pbotestatioit. 

"  Whereas  in  obedience  to  his  mnjesty's 
coiTimands,  and  in  conformity  to  this  lionoura- 
ble  court,  I  have  heretofore,  contrary  to  such 
intentions  as  seenied  tb  *xn«  most  reason&bl^. 
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lord  Rea  by  duel,  if  it  seemed  good  unto  his 
ihojesty ;  and  that  the  king  observing  the  con- 
fidence of  the  parties,  and  the  defect  of  other 
proofs,  and  the  piirties  free  ch6ice  of  duel,  con- 
sulted ^bout  the  way  of  a  public  duel  by  the 
aucliority  of  rhis  court,  and  look  care  to  be  in- 
formed of  the  proceedings  and  customs  thereof. 
That  it  -was  certain,  that  this  court  was  the 
only  publick  judicaiuie,  to  which  the  cogni- 
zance of  treasons  committed  beyond  sea  apper- 
tained before  the  time  of  Henry 'the  8th  ;  and 
that  the  statute  of  26th  and  35th  years  Vjf  that 
king,  concerning  another  manner  of  proceeding 
therein,  was  not  derogatory  to  the  authority  oT 
this  court,  bni  only  superadded  another  way  of 
trial.  That  all  private  duels  were  accounted 
ai^d  are  unlawful ;  btit  publick  duels,  decreed 
by  the  authority  of  this  court,  were  always 
granted  to  be  lawful  in  cases  of  treason,  when 
for  the  safety  of  the  king  and  state  the  truth 
won  Id  not  otherwise  appear.  That  his  majesty 
therefore  consented  to  the  requests  of  these  par- 
ties, that  they  should  6ght  a  duel  for  the  disco- 
very of  the  truth  in  tliis  behalf;  and  therefore 
he  constituted  and  confirmed  this  court  under 
the  great  seal  of  England .  I'hat  the  Lord 
Constable,  and  be  the  Earl  Marshal,  according 
to  the  king's  letters  patents,  together  with  those 
noble  persons  that  were  of  counsel  with  the 
court,  had  heard  with  patience  whatsoever 
was  alledged  on  either  side ;  and  that  there  were 
three  waysof  determining  things  of  this  nature 
in  this  court  used  by  our  ancestors. 

1.  To  absolve  the  accused;  which  in  thil 
case,  the  nature,  quality,  and  circumstances 
of  the  fact  and  crime  objected  being  consider- 
ed,  cannot  be. 

2.  To  condemn  the  accused,  when  the  truth 
of  the  crime  objected  evidently  appeareth  by 
witnesses,  or  any  other  way ;  which  m  this  case 
hath  not  been,  nor  scemeth  possible  to  be,  when 
out  of  the  accusation  it  self,  it  appearelh,  that 
the  words  were  spoken  secretly,  and  not  before 
witnesses. 

3.  By  way  of  publick  duel,  to  the  decreeint 
vv  hereof  the  lord  c-onstable  and  himself,  with 
tlie  assent  of  those  honourable  persons  of  coun- 
sel with  the  court,  did  intend  to  proceed. 

Then  the  I^rd  Constable  together  with  the 
Earl  Marsltal  demanded  of  the  parties,  whe- 
ther they  had  any  thing  more  to  speak  or  pro- 
pound in  this  cause.  They  severally  answered 
they  had  nothing  more.  The  forenamed  lords 
asked  the  lord  Rea,  whether  he  would  finally 
acquiesce  in  his  forementioned  Bill  of  Appeal. 
Whcreuntu  he  answered  he  would  therein  ac- 
quiesce. I'hen  they  asked  Ramsey,  whether  he 
wonld  acquiesce  in  his  Answer  to  the  Bill  of 
Appeal.  Whereunto  he  also  answered  tluit  he 
would  tlterifin  acquiesce.  After  this,  the  Re- 
gister read  in  court  the  Idrd  Rea's  Bill  of  Ap- 
peal, and  Ramsey's  Defence  in  the  presence  of 
the  parties.  Presently  the  lord  Rea  sealed  his 
Bill  wkh  his  seal  at  arms,  and  subscribed  bis 
name  with  his  Own  hand.  After  the  same  man- 
ner Mr.  Ramsey  sealed  and  sabscribed  his  An- 


procured  some  personages  to  stand  en<;aged  for 
my  personal  appearance  in  this  court,  concern- 
ing this  pretended  cause ;  and  have,  in  obedi- 
ence and  conformity  as  aforesaid,  used  the 
counsel  of  Dr.  Exien,  assigned  unto  me  for  that 
purpose  by  his  majesty,  as  defendent  in  the 
said  cause :  and  whereas  at  my  iirst  appear- 
ance, upon  sight  of  my  lord  Rea's  bill,  1  ac- 
cepted of  the  Trial  by  Combat,  and  ever  since 
avoidetl  and  waved  all  courses  usually  proposed 
by  defendents  to  avoid  the  combat,  which  at 
this  present  I  am  ready  lo  entertain ;  and 
whereas  Siince  from  the  premises,  and  the  lord 
R^a's  pretences  of  proving  new  matters,  the  fi- 
nal decree  in  this  cause,  to  my  great  prejudice 
in  mv  other  occasions,  hath  bin  from  time  to 
time  put  off,  and  nothing  as  I  conceive,  nnacr 
favour  of  this  honourable  conrt,  proved  against 
me,  either  to  convince  me  of  any  matter  oh* 
jected  against  me,  or  to  urge  me  by  the  law  of 
arras  to  submit  myself  to  trial  by  combat,  if  I 
had  a  desire  to  decline  it :  I  do  here  again  once 
more,  and  that  most  instantly,  desire  a  certain 
day  and  place  to  be  assigned  .and  decreed  for 
the  combat  between  the  said  lord  Rea  and  me, 
for  the  trial  of  the  matter  in  issue  between  us 
in  this  honourable  court ;  and  I  do  with  all 
humbleness  desire  of  this  honourable  court, 
that  after  all  these  delays  used  on  the  lord  Rea's 
t>ehalf,  I  may  now  betake  myself  to  my  said 
fint  intentions;  and  therefore  I  do  protest, 
that  so  much  as  in  me  lieth,  I  do  now  disin- 
gage,  and  do  desire  this  honourable  court  for 
ever  after  this  time,  to  hold  for  disengaged 
those  honourable  personages  that  are  bound 
for  my  personal  appearance  ;  and  I  do  humbly 
desire  to  know  what  his  majesty's  farther  plea- 
sure is  concerning  me,  since  I  came  hither 
Dpon  his  majesty's  command  by  letters,  and 
am  here  ready  to  satisfy  my  loyalty  as  his 
faithful  servant,  with  the  hazard  of  my  life." 

And  so  instantly  desiring  and  urging  to  be 
released  of  his  obligation,  and  that  his  sureties 
might  be  likewise  released,  he  was  remanded 
to  the  Tower  of  London,  and  his  sureties  were 
reldised,  and  the  bonds  were  rendered  to  them. 

At  another  sitting,  when  Dr.  Duck  moved 
divers  tilings  in  behalf  of  the  lord  Rea,  declar- 
ing, that  with  due  reverence  he  submitted  to 
the  court  in  all  things  ; 

The  Earl  Marshal  made  answer,  That  the 
lord  Rea  had  governed  himself  in"  the  whole 
process  of  the  cause  with  much  prudence  and 
Tnoderatjon,  and  wished  that  Ramsey  had  used 
the  like  moderation  in  his  Defence.  And  he 
further  said,  That  now  it  seertis  necessary  to 
lay  open  the  series  of  the  whole  bosine??  :  and 
so  continuing  his  speech,  he  shewed  that  our 
sovereign  lord  the  king,  so  soon  as  he  had 
knowledge  of  the  crime  objected,  did  use  all 
diligence  to  find  out  the  truth,  and  called  the 
parties  before  him  ;  and  the  lord  Rea  constant- 
ly affirmed  the  truth  of  these  things,  and  offered 
to  justify  the  same  with  the  hatard  of  his  blood 
and  life ;  and  Mr.  Ramsey  on  the  other  part 
witli  the  like  constancy  denied  the  accusation, 
awF  tfnid,  he  trouW  prove  4t  fafee*  against  the 


*»wei-. 
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Then  tfac  Lovd  Constable  Ukkig  tfctt  Appeal 
ia  his  kaodsy  aod  folding  u  up»  pat  it  idio  the 
glove,  which  tbe  lord  liea  had  catt  forth  in  the 
court  for  a  pawn  ip  this  behalf;  and  held  the 
BiU  and  glove  ia  his  right  baady  and  io  his 
left  hand  the  Answer  and  ^ove  or  pawn  of 
David  Ramsey  ;  and  then  joining  the  Bill  and 
Answer,  and  the  gloves,  and  folding  them  toge- 
ther, he,  with  the  Earl  Marsha),  adjudged  a 
Duel  between  the  parties  under  this  form  of 
words; 

*  In  ihe  name  of  God  the  Fatlier  the  Son  and 

<  the  Holy>Gho6t,  Uie  Holy  and  most  Blessed 

*  Trioity,  who  is  one,  and  the  only  God  and 

*  Judge  of  batt^ ;  wr,  as  his  vicegerents  under 

*  the  most  excellent  priace  ia  Christ  our  lord 

<  and  king,  hj  whom  we  are  deputed  to  (his,  4o 

<  admit  you  ttie  aforesaid  Donald  lord  Rea»  the 
'  party  challenging,  and  you  the  aiferesaid  D»- 
'  vid  JEUmsey,  the  deieodent,  to  a  Duel,  upon 

*  e.viiry  accusation  contained  in  this  bill  and 

*  the  answer  to  the  same ;  and  we  assign  unto 
'  jTou  the  12th  day  of  the  month  of  April  next 

<  following,  between  sun  and  sun,  in  tlie  fields 
*«  called  Tttttle-fields,  in  or  near  Westminster, 

'  in  tbe  presence  of  oar  lord  tbe  king,  to  do  and 
'  perform  yonr  parts  to  your  utmost  power  re* 
^  spectivelv.—And  we  will  and  enjoyn  you  tlie 

*  aforesaicT  lord  Rea  tbe  Challenger,  to  be  ia 

*  the  aforesaid  fields,  and  withiB  the  list  there, 

*  between  7  and  9  of  the  clock  io  the  forenoon 
'  of  the  aforesaid  dav.-    And  we  ei^oyn  you 

*  the  aforesaid  David  Ranuey  the  D^fendent, 
'  Io  be  in  the  fields  in  the  aforesaid  list  between 

*  9  and  11  of  the  dock  in  the  focenoon  of  the 
^  said  day,  upon  peril  attending  you  re^ectively 

*  in  that  behalf/ 

Which  Decree  and  final  Sentence  pro- 
nooeiped, 

The  lord  Rea  craving  pardon  of  the  court, 
spake  to  this  efiect.  First,  he  gave  thanks  to 
Che  lord  consUble,  the  earl  marshal,  and  the 
rest  of  the  lords,  that  they  had  with  so  much 
patience  and  justice  heard  and  examined  this 
cause,  and  for  the  justice  thex«in  exercised,  es- 
pecially fur  the  Sentence  already  given.  Then 
he  protested  before  Aknighty  C^  and  that 
court,  that  he  liad  revealed  nothing  against 
David  Ramsey,  or  any  other,  for  malice,  or  ha- 
tred, or  hope  of  reward,  either  gain,  or  bonour, 
but  only  out  of  his  iaithfulness  to  our  lord  the 
kiog,  and  for  the  safety  of  his  flourishing  kini;- 
doms,  knowing,  that  nothing  is  more  pernicious 
to  kingdoms  and  commonwealths  thUn  intestine 
wars.  He  professed  that  if  he  binsself  had  not 
revealed  th!e  premisses,  but  some  other  ac- 
<|uaiuted  with  the  treason  had  first  discovered 
it,  he  without  all  doubt  had  deserved  thedeftth 
of  a  traitor.  And  whereas  it  might  be  said, 
4hat  he  by  revealing  it  had  haw^ked  his  own 
life :  to  this  he  answered*  that  he  was  unworthy 
of  all  lionour,  yea  of  life  itself,  that  was  not 
ready  to  lay  down,  much  mora  to  hazard  his 
0wn  life  for  the  safoty  of  king  and  kingdom. 
>And  whereas  he  might  seem  in  the  process  of 
this  cause  to  ha,ve  d^lined  a  duel ;  he  desired 
to  be  understood  that  whatsoever  was  doiieiii. 


that  bcbsji^  he  did  in  hope  and  expectation, 
that  the  treason,  which  was  communicated  to 
manj,  might  be  some  way  brought  to  light ;  for 
he  did  neither  distrust  his  own  cause,  nor  fear 
the  person  of  his  adversary,  nor  any  other  in  to 
just  a  cause,  only  in  this  he  grieved,  that  an 
adversary,  equal  to  him  in  birth,  degree,  and 
nobility,  was  not  ofiercd.  And  whereas  many 
wondered  that  he  would  hazard  his  life  fur  re- 
vealing words,  whereof  he  was  doubifol,  whe- 
ther they  would  amount  to  treason  or  not ;  be 
•aid,  be  knew  much  more  concerning  the  trea- 
son, than  what  was  contained  in  this  bill,  which, 
by  the  interposing  qf  authority,  was  for  just 
causes  yet  to  be  suppressed. 

As  for  tbe  duel  now  decreed,  he  professed, 
that  he  embraced  the  sentence  with  all  chearfuU 
ness,  and  desired  no  forther  delay  of  the  com- 
bat, than  that  in  the  mean  time  be  mivht  pro- 
vide himself  with  such  necessaries  for  this  duel 
as  becaaie  his  stock  and  kindred,  and  tbe  Com- 
batant and  champion  x>f  so  great  a  king.  That 
he  had  no  private  hatred  to  the  person  of  Da- 
vid Ramsey,  but  was  now  to  encounter  him, 
being  by  the  court  declared  his  public  enemy. 
And  so  having  prayed  to  God  for  his  majesty's 
safety,  aud  happy  government,  and  imploring 
the  favour  of  the  court,  he  made  an  end  of 
speaking. 

After  this  the  court  assigned  to  both  parties 
a  day,  whereon  to  make  such  propositions  as 
they  would  think  fi^ 

Then  the  lord  Rea  desired,  that  the  crimes 
and  words,  by  him  objected  in  his  bill  against 
David  Ramsey,  might  be  declared  treasonable, 
and  that  R^imsey  were  guiltv  of  treason,  if  he 
uttered  those  words :  whicti  the  court  with 
an  unanimous  consent  did  declare  so,  and  ad- 
judge. 

Ramsey  moved,  that  a  ihorter  time,  and 
some  day  within  the  ISth  of  April,  migbt  be 
assigned  for  the  duel,  saymg  that  he  would  soon 
compel  the  lord  Rea  to  confess  the  falshood  of 
the  crime  objected,  if  he  would  meet  him  in 
place  convenient. 

The  Lord  Marshal  answered,  that  tbe  day 
was  determined ;  and  further  intimated  to  both 
parties  that  they  wore  to  be  attached  and  kept 
m  si|fe  custody,  if  they  gave  not  sulBcient  cau- 
tion for  their  appearing  at  the  day  and  place 
appointed,  and  in  the  mean  while  fur  keeping 
the  peaoe.  For  the  performance  whereol  on 
bis  part  the  lord  Rea  produced  soreties,  namely 
sir  Pierce  Crosby,  sir  William  Forbes^  >v 
Walter  Crosby,  knights  and  baronets,  and  W^il- 
liam  Jones,  esq.  who  bound  themselvea  to  tht 
king  body  for  body. 

Then  Mr.  Ramsey  being  osk^,  whether  he 
would  bring  forth  sureties,  answered,  that  he 
was  ready  in  the  word  and  honour  of  a  gentle* 
man,  to  oblige  himself  fto  whatsoever  m  tlwt 
regard  should  be  by  the  courts ei^oyned;  but  a* 
for  sureties  that  he  bad  noney  or  at  )ea^  desired 
none;  that  it  was  troublesome  for  him  to  en- 
gage noble  persons,  who  had  in  other  respects 
interposed  ia  tl^  bebWf*  Whereupon  4^e  lont 
Re%*i  adv^^at^  d#if^^  tl^  A^mgax  hi  f9»- 
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mit€«d  to  the  Tower  till  the  day  appointed  for 
the  combat. 

Then  Robert  earl  of  Roxborough  publickly 
•ffered,  and  said  that  himself  and  James  earl 
of  Abercome  were  ready  to  pat  in  caution  fur 
Ramsey,  if  the  court  would  admit  them  ;  and 
Walter  earl  of  Balclough  made  tiie  same  offer; 
and  tlie  court  admitted  them,  (afthough  the  lord 
iieii's  advocate  alleged  many  thin^  to  the  con- 
trary) and  they  becuae  bound  body  for  body. 
Whereupon  Ramsey  wits  releaaed  from  his  im- 
prisonment in  the  Tower. 

The  lord  constable  and  earl  marshal  admo- 
nished both  parties  to  keep  within  the  bounds 
assigned  them)  to  wit,  that  tlie  lord  Kea  should 
Qoc  f;o  westward  beyond  Charing-cross,  nor 
Mr.  Ramsey  beyond  Whitehall  eastwatd.  These 
Kouuda  they  might  not  pass  without  the  special 
licence  of  the  court,  or  some  jun  and  reason- 
able cause. 

The  weapons,  which  the  court  assigned  to  the 
combatants,  were  a  spear,  a  long  sword,  a  short 
sword^  and  a  dagger;  each  of  them  with  a  point. 

Then  the  lord  Rea  presented  iliese  Protesta* 
tions  to  the  court. 

First,  he  did  liumbljf  desire  of  the  right  honour- 
able judges  the  lord  constable  and  earl  murshiil, 
tbat  bis  arms  and  weapons  miuht  be  assigned 
him  for  to  aid  himself  tlierewith  agairst  his  ad- 
Tersary  in  tlie  day  and  place  to  him  asi»igned, 
and  also  in  any  other  da^  and  place,  if  any 
thould  be  assigned  him ;  and  that  he  might 
have  no  weapon  of  odvancage,  and  tliat  he 
might  be  received  in  the  lists  or  field  with  those 
anns  as  shall  be  assigned  him,  and  armed  in 
what  sort  he  should  please  ;  and  tliat  he  might 
iMife  with  hJm  all  other  things  'needful  and  ac- 
customed by  right  to  aid  himself  at  need  against 
bis  adversary,  although  they  be  not  expressly 
written ;  and  desired  that  his  adversary  shoulil 
have  no  other  weapon,  nor  of  other  size  than 
those,  that  he  the  said  hird  Kea  should  have; 
and  if  ibesaid  adversary  should  bring  into  the 
list  any  other  weapr>ns,  or  of  other  size  than 
the  court  should  assign  him,  tliat  such  weapon 
should  be  taken  from  him,  and  that  he  be  al- 
lowed no  other. 

It  seedied  rensonahle  to  the  court,  that  he 
fhould  be  received  into  the  lists  armed  as  is 
fit:  and  as  for  the  wea'pons,  was  to  have  a 
spear,  a  long  sword,  a  short  swocd  and  a  dng- 
ger^  each  with  a  point,  as  above  said,  and  for 
the  rest  the  court  would  do  reason,  according 
to  the  castora  and  law  of  arms. 

Item,  the  said  challenger  did  pray,  that  hit 
counsel  might  be  received  into  the  lists  or  field 
with  him,  ibr  to  counsel  him  what  shnald  be 
needful,  and  that  he  might  have  a  chlrnrgeon 
with  his  ointments  and  instruments  to  strrve 
and  aid  bim  when  need  required ;  and  he  did 
prii^,  that  his  counsel  might  remain  with  him, 
until  the  "words  lrs$er  Us  armes  were  cried. 

The  court  wtlleth,  that  he  shall  have  sufficient 
coonsel,  a  chirurgeod  with  his  ointments  and 
initruments  within  the  said  lists,  as  appertain- 
cth,  until  the  woHs  Icsur  U$  armu  be  pro- 
Botiaced. 


Item,  he  did  pray,  that  he  might  have,  within 
the  said  lists  or  fields,  a  seat  of  pavilion,  or 
other  coverture  to  rest  himself;  that  he  might 
have  bread,  wine,  or  other  drink,  iron-nails, 
hammer,  file,  scissars,  bodkin,  needle  and 
thread,  annorer  and  tailor  with  their  instru- 
ments, and  other  necessaries  to  aid  and  serve 
him  in  and  about  his  armour,  weapons,  apparel 
and  furniture,  as  need  required. 

The  coart  willed,  that  he  have  a  seat  hnd 
such  coverture  as  he  shall  please,  without  fixing 
any  thinv  in  the  ground,  bread,  wine,  and  other 
necessaries,  in  s\ich  rases  requisite,  till  the 
words  lesser  les  trrmu  were  pronounced. 

Item,  he  did  pray,  that  be  might  have  li- 
berty to  make  trial  of  his  arms  and  weapons 
within  the  field,  to  pot  them  off,  and  to  put 
them  on,  and  chancre  them  at  his  pleasure ;  to 
nail,  fasten,  or  loose  his  arms  and  apparel,  and 
other  things  needful ;  to  eat  and  dnnk,  and  to 
do  all  other  his  necessities. 

The  court  granted,  until  the  words  lesser  la 
armes  were  pronounced. 

Item,  he  did  pray,  that  after  he  did  once 
come  into  the  field  and  lists,  that  his  adversary 
should  not  be  permitted  to  make  him  stay  and 
attend  too  long,  under  pain  of  being  convict. 

To  this  the  court  returned  answer,  The  court 
will  do  you  reason. 

Item,  he  did  pray,  that  if  it  should  happen, 
cither  by  the  delay  of  his  adversary,  or  any 
other  impediment,  that  he  should  not  be  able 
to  prove  his  intent  upon  his  adversary  in  the 
day  assigned  him,  between  sun  and  sun,  that 
thefl  he  might  have  further  time  and  day  al- 
lowed and  Assigned  him  for  the  proof  thereof 
on  his  said  adversary. 

To  this  the  court  answered,  The  conrt  in 
thi:-  c:ise  will  do  as  anciently  hath  been  used 
according  to  the  custom  andf  law  at  arms. 

Item,  he  did  pray,  that  the  field  and  lisnt^ 
mi<;ht  be  well  nod  safely  ^u.arded  for  him  nntil 
the  end  of  the  battel,  and  as  well  in  the  night 
as  in  the  day,  until  that  with  tlie  aid  of  God  he 
should  make  good,  and  prove  his  intent  upon 
his  adversary. 

It  was  answered.  The  court  will  do  hereitt 
as  is  right. 

Item^  he  did  hmnbly  pray,  that  if  God  should 
so  dispose,  as  that  he  died  in  the  prosecution 
of  this  his  rightful  appeal  in  this  behalf,  that 
then  his  heirs,  without  any  impeachment  or 
hindrance,  might  take  his  body  and  give  it 
Christian  burial,  in  such  place  as  he  shall  ap- 
point by  his  last  will  and  testament. 

It  was  answered,  This  must  be  at  tbe  king's 
pleasure. 

Item,  he  did  pfay,  that  notwithstanding  tliat 
the  custom  of  arms  will,  that  he  shoo  Id  bear 
into  the  Md  certain  things  necessary  for  bim^ 
that  these,  or  some  of  these  tbingSa  may  be 
brought  by  others  in  ease  of  him,  and  that  they 
might  be  saved  and  carried  back  for  him,  if  in 
case' God  should  please  to  give  him  the  victory, 
OS  he  may  of  his  special  goodness  and  mercy. 

Hereupon  this  order  was  made  by  the  court: 

The  cotxrt  wUleth,  that  you  do  herein^acp 
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cording  to  the  custom  of  arms  Qsed  io  like  cases 
beri>re  this  time. 

Item,  he  did  de^Ire^  that  the  same  day  when 
with  God*s  help  he  did  intend  to  prove  his  in- 
tent upon  his  adversary,  he  might  have  all  otlier 
things  necessary  for  him,  and  accustotued  by 
right  and  law  of  arms,  although  they  were  nut 
etprcssed  in  these  his  protestations. 

To  this  it  was  answered,  The  court  herein 
will  do  that  which  shall  seem  reasonable  unto 
tliem. 

Item,  he  did  pray,  that  these  his  protesta- 
tions) nor  the  copy  of  them,  might  be  delivered 
nor  shewed  to  his  advei-sary,  nor  to  any  of  his 
counsel,  or  other  person,  wnereby  his  said  ad- 
versary might  have  knowledge  thereof^  further 
praying,  and  desiring,  that  these  his.  protesta- 
tions and  demands  might  be  graciously  granted 
unto  him,  by  those  honourable  lords,  as  the 
right  and  law  of  arms  did  require. 

It  was  answered,  The  court  would  herein  do 
that  which  should  be  reason. 

Item,  he  did  pray,  that  it  might  be  lawful 
for  him  to  go  or  ride  into  Tuttle-fields,  in  or 
near  Westminster,  at  his  pleasure,  and  so  oflen 
as  he  should  think  fit,  to  view  the  ground  which 
should  be  assigned  him  for  the  proving  of  his 
iiiteht,  and  for  such  other  ends  as  should  be 
most  for  his  advantage  for  the  proving  of  his 
intent  upon  his  adversary. 

To  this  the  court  answered,  It  seemeth  rea- 
sonable unto  the  court,  that  at  convenient 
times,  which  should  bl  signified  and  expressed 
under  the  hands  of  the  lord  constable  and  earl 
marslial,  what  should  be  lawful  for  him  tQ  do 
as  was  desired. 

Item,  he  did  humbly  pray,  that  since  by  the 
law  and  custom  of  arms,  and  of  the  honourable 
court,  the  defendant  is  never  to  be  allowed 
counsel,  nor  to  have  any  assistants,  nor  to  have 
any  petitions  of  favour  cranted,  except  in  due 
time  he  shall  have  desired,  or  shall  nave  pro- 
tected that  he  would  desire  them  ;  and  th^^t  in 
this  case  his  adversary  publickly  hath  protested 
against  the  having  of  counsel,  and  all  other 
aids  and  assistants  in  this  court,  as  by  the  act» 
of  the  court  appeareth;  he  humbly  prayeth, 
that  he  might  not  have  any  counsel,  nor  aids,  or 
assistants  assigned  imto  him  in  this  behalf;  and 
that  no  petitions  or  protestations,  if  .({,e  shall 
■make  any,  might  be  granted  unto  hitiiV  and  in 
this  he  humbly  desired  the  justice  of  that  ho- 
nourable court. 

Answer  was  made.  The  court  would  d« 
herein  upon  consideration,  as  to  the  custom 
And  law  of  arms  appertained. 

The  dimensions  of  the  Weapons  were  as  foU 
*  loweth : 

A  long  sword,  four  foot  and  a  half  in  length, 
hilt  and  all ;  in  breadth  two  inches. 

Short  sword,  a  yard  and  four  inches  in  length, 
bilt  and  all;  in  breadth  two  inches. 

Pike,  fifteen  foot  in  length,  head  and  all. 

Dagger,  nineteen  inches  in  length,  hilt  and 
all ;  in  breadth  an  inch. 

The  weapons  wer^  not  to  exceed  this  propor- 
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tion ;  but  the  paities  might  abate  of  this  length 
and  breadth  if  they  thought  fit. 

These  protestations  and  petitions  were  ac- 
cepteil  and  registered. 

Afterwards  Mr.  llanisay  presented  a  petition 
to  the  lord  high  constable,  and  to  the.  earl  mar- 
bhul : 

Ramsay's  Petition. 

To  the  right  honourable  the  lord  high  conbtable 
and  tlie  lord  marshal  of  England ;  The  huia- 
ble  Petition  of  Mr.  David  Uamsay,  gent,  of 
his  majesty's  privy-chamber  in  ordinary.        ^ 

Shewing ;  That  in  regard  tKere  can  be  no 
president  shewed  forth  by  authentical  record, 
whereby  the  choice  of  arms  was  ever  hereto- 
fore pennitted  or  granted  to  the  challenger,  or 
refused  to  the  defender,  suitable  to  the  custom 
and  law  of  all  Christian  nations;  as  likewise  in 
regard  the  challenger  himself,  as  I  suppose^ 
being  ashamed  of  his  protestations  and  demand 
for  defensive  armour,  has  in  good  company  de- 
nied the  same,  and  ascribed  it  to  your  lord- 
ships imposing ;  he  therefore  according  to  the 
said  law  of  nations,  and  custom  of  the  king- 
dom, doth  humbly  intreat,  that  there  be  no 
other  arms  allowed  for  the  trial,  than  such  as 
he  hath  bin  already  suitor  for,  viz'  rapier  and 
dagger,  as  being  in  the  number  of  such  as  yoar 
lordships  were  pleased  to  nominate,  which  are 
the  most  common  in  all  gentlemen's  opinions^ 
and  that  are  carried  .by  all  and  every  man  that 
is  acquainted  with  the  management  of  them. 

Lastly,  intreating,  that  if  there  chanced  to 
be  found  any  want  or  mistake  in  the  formality 
of  this,  that  your  lordships  will  be  pleased  to 
pass  over  the  same,  and  attribute  ;t  to  the  ab« 
senoe  of  the  lawyer  allowed  by  your  lordships, 
having  now  no  other  counsel  tlian  the  justice 
and  equity  of  his  demand.  And  as  in  -duty 
bound,  he  shall  never  be  wanting,  either  in  ac- 
tion or  speech,  to  shew  his  fiiratitude  ibr  tliese 
your  lordships  so  just  and  noble  favours. 

To  the  foregoing  Petition,  this  following  An- 
swer was  returned  decimo  Aprlli-;  1652. 

The  first  part  concerning  my  lord  lies',  tlie 
lords  having  called  sir  William  Balfour,  (the 
witness  I'ouched  by  Mr,  Ramsay)  and  heard 
him,  but  could  not  prove  what  was  alledged. 

The  second  part  concerning  the  election  of 
arms,  the  lords  thous;ht  it  was  not  fit  to  be 
granted,  the  custom  of  this  court  being  other- 
wise', and  other  arms  being  already  assigned 
by  the  court. 

On  the  10th  of  April,  Rea  and  Ramsay  ap- 
peared again  before  the  court,  sitting  in  the 
council  chamber  at  Whitehall ;  at  which  time 
the  lord  high  constable  and  the  earl  marshal 
signified  to  the  parties,  thnt  it  was  the  king^s 
plensure,  fur  certain  just  and  urgent  causes,  to 
prorogue  the  day  of  combat,  from  the  JSlh  of 
April  to  the  17th  of  May  ;  and  they  prorogued 
the  same  accordingly ;  and  required  Rea  and 
Ramsay  to  appear  in  Tuttle- Fields,  upon  the 
day  last  assigned,  at  the  hours  appointed  in  the 
former  day ;  for  the  performance  whereof,  bbth 
the  cliaHciiger  and  the  defender  produced  their 
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several  sareties,  and  the  cautions  an^  lureties 
fur  the  former  day  were  by  the  court  remitted. 

The'  iord  Rea  desired  to  know  (he  pleasure 
of  the  court,  whether  he  might  use  defensive 
aiiiu;  and  in  case  he  mi^ht,  whether  accord- 
ing to  his  own  discretion,  or  as  the  court  shall 
regulate. 

The  judges  of  the  court  answered,  that  the 
ofien^ive  weapons  and  their  chinensious  were 
assigned  by  the  court  already ;  but  both  par> 
ties  mi|i;ht  use  defeosire  weapons  at  their  own 
disctetion. 

May  the  12tli,  the  court  reassembled,  and  the 
parties  were  called,  and  answered  to  their 
uaines. 

Then  the  constable,  tO|fietl)er  with  the  mar- 
shal, declared,  that  upon  hearing  and  exami- 
nation of  this  cause,  they  liad  not  found  David 
Ramsay  guilty  of  treason,  nor  was  Uie  treason 
intimated  made  appear  by  tlie  lord  liea,  thou|;h 
he  had  so  Ions  tune  attempted  it ;  yet  they 
foand  that  he  had  seditiously  committed  many 
contempts  against  his  miyesty,  the  reformation 
ivbereof  bis  majesty  reserved  to  himself;  and 
therefore  tlie  court  decreed,  that  they  (the  said 
lord  Uea  and  David  Ramsay)  should  both  be 
committed  to*  the  Tower  of  London,  till  by 
sureties  to  be  approved  by  hii  msiiesty,  they 
gave  in  sufficient  caution,  that  neither  in  their 
own  person,  nor  by  any  in  their  families,  nor 
by  their  procurement  or  assent,  they  would  at> 
tempt  any  tiling  one  against  the  otlier,  and  tliat 
so  long,  till  it  seemed  good  to  his  m^yesty  to 
sec  ih«n  at  hberty ;  and  so  they  were  both  ar- 
rested by  order  of  the  lord  constaUe  and  mar- 
tial, and  by  Serjeants  at  arms  delivered  over  to 
sir  William  Balfour,  lieutenant  of  the  Tower. 

Then  a  letter  was  brought  from  his  majesty 
by  Richard  Si.  Geoxge,  king  of  arms,  to  the  lord 
constable  and  uorshal,  by  which  his  mnjcsty 
revoked  his  letters  patetits,  given  to  the  said 
lirds  f>»r  the  trial  o^  this  cause,  not  willing  to 
have  it  decided  by  duel.  And  so  there  was 
nothing  more  done  in  it. 

On  the  8tli  of  JUay  tins  year,  [1633]  a  pe* 
liod  was  potto  the  great  trial  in  the  court  of 
honour  before  the  lord  high  constable,  and  lord 
marshal,  between  Rea  and  Ramsay,  concerning 
the  foremen tioned  accusation  of  high  treason 
against  marquess  Hamilton,  which  begun  to 
have  a  hearing  in  November  the  last  year,  and 
was  now  decreed  by  that  court  in  this  year  to 
be  determined  by  combat :  which  in  regard  it 
is  a  trial  remarkable  after  the  proceeding  of  the 
civil  law,  we  have  given  the  reader  an  account 
thereof  at  large.  However,  take  his  majesty's 
thoughts  of  it,  as  it  is  expressed  in  this  letter  to 
the  marquess. 

<<  Janes ;  Since  you  went  I  have  not  written 
to  you  of  Mackay*s  business,  because  I  neither 
desire  to  prophe»y  nor  write  half  news ;  but 
now  seeing  (by  the  grace  of  God)  what  shall  be 
the  end  of  it,  I  have  thought  fit  to  be  the  first 
advertiser  of  it  to  you.  I  doubt  not  but  j^oo 
have  heard,  that  (after  long  soeking  of  proo^ 
for  clearing  the  business  as  much  as  couM  be, 
ami  tormalities  which  could  not  be  eschewed) 
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the  combat  was  awarded,  day  set,  weapons  ap*    ' 
pointed:  hut  having  seen  and  considered  all 
that  can  be  said  on  either  side,  as  likewise  the 
carriage  of  both  the  men,  upon  mature  delibe- 
I  ration  I  have  rcsoUcd  not  to  sufi'er  them'  to 
.  fi^ht.     Because,  first,  for  Mack  ay,  he  hatiifail- 
I  ed  so  much  in  inn  circumstantial  probations,  es- 
.  pecially  concerning  Muschamp,  upon  whom  he 
built  as  a  chief  witness,  that  noLody  now  is  any 
way  sntished  with  his  accusations.     Then  fur 
I  David  Ramsey,  though  we  cannot  condemn  him 
!  for  that  ti.ut  is  not,  ^et  he  hath  so  much,  and 
.  so  often  otfunded  by  his  violent  tongue,  that  mo 
can  no  ways  think  him  innocent,  though  not 
that  way  guilty  whereof  he  is  accused;  where- 
fore I  have  commanded  the  court  slmll  be  dis- 
missed, and  combat  discharged,  with  a  dechira- 
tion  to  this  purpose,  that  though  upon  want  of 
good  proof  the  combat  was  necessarily  awarded, 
yet  upon  the  whole  matter  I  am  fully  satisfied 
tliat  there  was  no  such  treason  as  Mack  ay  had 
fancied.    And'  for  David  Ramsey,  though  ue 
must  clear  him  of  that  treason  in  particular,  yet 
not  sn  far  in  the  eenend,  hut  tlmt  he  might  give 
occasion  enough  by  his  tongue  of  great  accusa- 
tion, if  it  had  been  rightly  placed,  as  by  his 
foolish  presumptuous  carriage  did  appear.^- 
This  is  the  substance,  and  so  short,  that  it  is 
ratiier  a  direction  how  to  believe  others,  than  a 
n  arm  tion  itself;  one  of  my  cliief  ends  being 
that  you  may  so  know  David  Ramsey,  that 
you  may  not  have  to  do  iviih  such  a  pest  as  he 
15,  suspecting  he  may  seek  to  insinuate  himself 
to  you  upon  this  occasion.     Wherefore  I  must 
desire  you,  as  you  love  me,  to  have  notliing  to 
do  with 'him. — ^To  conclude  now;  1  dare  s»y 
that  you  slmll  have  no  dishcMiour  in  tliis  busi* 
ness;  and  f(»r. myself,  I  am  not  ashamed  that 
herein  I  liave  shewed  nt^dclf  to  be,  Your  faith- 
ful friend,  and  loving  cousin,  Charles  R.  Lou- 
don, May  8, 1633.'' 

Chief  Justice  Dyer  reports  two  cases  of 
Wager  of  Battel ;  the  first  b  Reade  v.  Rocb- 
ibrth,  and  others,  8  and  3  Phil,  and  Mary,  Ap- 
peal of  death.  One  of  vhe  Appellees  pleaded 
Not  Guilty,  and  ready  to  defeod  it  with  his 
body,  and  waged  his  battel.  On  this  plea  plain- 
tifl'  demurred  in  law,  and  the  demurrer  in  law 
was  adjudged  uj^ainst  the  plkiintifl',  wherefore  be 
was  biirrai  of^his  Appeal  against  him  who' 
waged  battel,  and  that  he  should  go  without  day» 
Dyer's  Reports  litO,  a.  The  other  is  Ix»we  and 
K^me  V.  Paramour,  Trin.  13  £lia.  j,In  a  writ 
of  right  the  tenant  chose  trial  by  tStttle,  but 
when  every  thing  was  prepared  and  perfonnedji 
at  the  day  and  place  appointed  for  the  battlen 
the  demandants  being  sol^emnly  called  road« 
default,  whereupon  final  judgment  was  given 
against  ihem.  Dyer's  Rep.  301,  a.  In  this  last 
case  is  given  sonte  account  of  tlie  apparatus 
prepared  for  the  combat;  and  Mr.  VaiJlant  tho 
learned  editor  of  the  last  edition,  refers  for  mnr« 
particulars  to'M  inshew's  Dictionary,  from  which 
the  follovking  entract  is  made  : 

"  Combat  in  our  common  law  is  -taken  fpr  « 
formall  triall  of  a  doubtfuli  causf  or  quarrell  bv; 
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the  sword  or  batons,  of  two  champions.    Of  | 
this  yoa  iijny  rtjt&e  at  large,  Paris  de  Pmeo  de  | 
re  milirari  et  duello.     Alcint  de  diielto.  Ho- 
toman,  disput.  feudalium,  cap.  42.    As  nlso  in 
our  common  lawyers  of  Enj^hmd,  nam<  ly  Glan- 
vile  Vi  11.  c.  1.     Bracloh  lib.  3.  traciat.'s.  dap. 
3.  Britfm  cjip.  22.     Horns  Mirrour «)!"  lusrices, 
lib.  3.  cnp.  des  exception*  in  fine  proxirafe  ame 
C.  lorameiittrtn  dnelli   apod  Dier.  Ibl.  Sol.  nu. 
41,  4'2.  fl  St:iinif.  Plees  of  ihe  Cro«ne,  lib.  2, 
fb.  i76.'h.  nnd  177  a.  saith  that  it  is  an  ancient 
trial!  in  Dur  law,  and  tnacb  nsed  in  times  pasr, 
as  uppeiireth  by  divers  presidents  in  the  times 
of  Edwnrd  tiic  J)Td,  and  Henry  the  4"'h :  tvliich 
is  not  yet  Out  of  use,  but  may  be  by  the  law  in 
ase  at  this  day,if  thedel'endant  wtTl,andnothmg 
tan  be  drawen  in  conter-plce  thereto.     And  it 
is  said  M.  ST.  H.  6,  f.  3,  that  to  wage  battle, 
or  to  combat,  Is  by  the  citil  Uw  t  hit  Moile 
saith  it  fs  fay  oar  common  law,  and  ns  Stamford 
l*leestif  ihe  Crowne,  ft).  177.  a.  sufth,  That  rbey 
shall   come   &rmed  into  lire  court,  and  ioine 
is^fOe:  tbeplaintierebtrginne!!  bis  appeale,  ^. 
and  the  defendant  pleads  not  ^uiiiie,  and  (as 
^ritton  setteth  it  downe,  fo.  41 )  undertakes  to 
defend  ft  with  his  hodie,  6cc.     And  after,  one 
tlikt»th  another  by  the  hand,  and  first  the  de- 
fendant saith  in  this  mftmitr:  Hettre  you  this, 
you  man  whom  i  hold  by  the  hand,.wmch  lire 
ealled  Inbn  by  .yonr  christitin  nftme,  that  I 
Pierce,  such  a  yeere,  sach  a  (hiy,  in  such  a 
*flnce,  the  aforesaid  mowJer  of  N.  neither  did 
doe,  nor  goe  about,  neither  {purpose,  nor  as- 
sented to  fciich  a  felofrir,  as  yon  Imvtt  alleged. 
So  God  \n\i  helpe,  and  his  Saints.    Jkttd  after 
tlie  accuser  saith :  Heare  yon  this,  yon  donn 
«i'hom  [  hold  by  fhe  hand,  which  are  called  P: 
by  your  chrisi  ran  namt,  you  nre  pcriured  :  For 
on  sufh  a  (Iny,  such  a  yeere,  in  such  a  place, 
yrm  did  sach  treawm  or  such  a  marder,  wbich  I 
hsive  alleged  ngainst  yoii,  or  whereof  I  chayeuge 
you.     ho  God  mee"helpe,und  his  Saints.  Then 
lli^y  shall  be  both  lead  into  a  ceflama  ^>lace, 
«i4jere  both  farther  say,   Ilcare  yow  this,  ius- 
tix^CB,  that  we  I.  and  P.  hnteneiihtr  eni  nor 
drunke,  nor  done  any  other  deed  wliereby  the 
feiw  of  tJod  should  be  tibased,  or  lire  law  of 
the  divell  a<dviinced.     And   foortfiwrth  tliere 
Aall  he  an  oye«  or  proclaniaiioii  made,  that 
ll<Me  ^wrH  biee  so  bold  btu  the  combatants,  to 
^penkeoY  doe  any  thing  thin  shidl  distarbethe 
combat  or -battle:    and  whosoever  Shall  doe 
agrtiitst  itas  proclamation,  »hall  jAiflspr  imprison- 
ment for  a  yeere  and  a  tiay.     Th^  they  ^all 
fight  with  weapons,  but  not  with  any  iron,  but 
with  two  statues  or  bastons  tipt  with  home,  of 
mh  ell  long,  bot?h  of  equall  lenuih,  and  each  of 
flietn  a  tarjjet,  and  with  no  other  weapon  ntay 
Ihejr  enter  the  4rsis.     Ai>d  if  ti»e  ^lefendant  can 
ddend  liimbclfe  till  after  snnne  set,  and  as  my 
author  saitb,  till  you  tnay  see  the  starri^s  in  the 
#rmainent,  aiftl  denhind  iudgement^tf  lie  ought 
10 'fight  any  longer,  then  niU'jt  therf%e  iudge- 
frient-gf^en  on  the  detedants  side. »'  And  Brac« 
ton  ^reeth  hearewich  in  these' trords :  *  Quod 
*  si'fltppeliatiidsedefletiderit  contra  anpeUantem, 
'^'folft^e,  usqae  ad  boriMi  qaa  stetU  incipiurti 


*  appjir^re,  tunc  receda*  nppHl»ttJs,"^tiiettiS  de 
'  appello,  ex  <)iio  appellans  Se  obligavit  ad 

*  convincendum  ctftn.  una  hora  diei,  oood  qtii- 
'  dem  non  fecit.'    Wlien  the  delendant  doth 
plead  to  the  appe»le  not  gntlty,aiid  undertakes- 
to  defend  it  with  his   bodie,  he  must  throw 
do^^ne  his  gauntlet  or  glovt  into  the  court ;  and 
if  the  plaiiniefe  doih  enter  reioinder,  to  the 
biihfe,  then  mu>t  hce  take  up  the  glove  or 
gauntlet ;  b«t   if  th«  plaiittitfe  doth   conter- 
plead  unto  it,  then  must  hee  suffer  the  glove  or 
gauntlet  to  lie,  and  the  other  sltall  demurre  in 
law  or  void  him  of  his  appeal,  becatise  he  re- 
fused hta  glove  or  gauntlet.    When  they  «r6 
sworne,  tliey   must    produce   mainprisets    ot* 
pledges  to  performe  lite  combat  or  battle,  and 
then  <he  court  shall  appoint  tbem  a  day  anil 
place  to  fiftht,  and  as  Fitz.  p.  965,  fortlier  saith, 
that  the  challenger  shall  be  at  libettie,  but  tbe 
4elmdant  in  the  custodie  of  the  marshals,  ami 
tbe  marsfiall shall  array  theui  both  at  their  owttcf 
charge,  and  that  must  be  the  night  bef»r«  lA» 
battle,  for  tisat  they  may  be  t«ady  in  the  Md 
&r  lists  hy  snnae  rising,    llie  formes  of  battte 
described  17  Bdw.  3.  et  9  H.  4,  differ  frorm 
that  described   by  Bracton  and  Britton,  and 
that  described  by   Dier,  Tennino  Trinitatis, 
anno  13  Eliz.  as  hee  sets  it  4owtie  betweene 
one  Cheain  ond  another  Paramour  a  Kentish 
getitlemavi,  vAnm\  the  trtall  of  land,  and  levying 
a  fine  thereof:  and  on  the  isMie  Parainoor 
chose  the  trial  I  by  comtitft  or  battle,  and  had  a 
champion  one  George  Thorneli  gentleman  of 
Kc^nt  and  no  doubt  his  dearest  friend,  that 
would  ent«r  the  lists  b>  sueh  a  hamrd  vf  fifb, 
6ec.    And  rlie  other  had  one  Henrie  Nailer  a 
iiiaj*ter  of  fence,  and  ^hc  couit  awartied  th« 
battle,   and   the  champions   were  mainprised 
aud  sworne  (Quaere  forti»antiurtHnertii)to  per* 
forme  the  coinbiit  or  totde,  ii^ud  TotehrH  in 
WeSim.  18.  iumj.  ph>x.  post  crast.    rrinitat. 
which  was  (he  tirst  day  of  the  rtas  of  the  terme, 
and  on  the  day  a^poitrted  vras  there  a  ^ist  made 
foure-square  on  even  unround,  every -squaTe  60 
loot,  and  East,  West, ^orth,  and  South:  flfnd 
the  ^lace  and  seat  of  the  iudges  wns  made  witln 
oat,  yet  close  upon  the  lists,  and  a  barre  made 

,  fijr  the  sergeant*  at  law,  *  €t  circn  Iroram  deci- 
*  mam  eiasdera  diei,'  diree  iustices  or  iud^s  of 
the 'Ck)mtnoii  Pleas,  viz^Dier,  Weston,  Harper, 
(the  fourth,  nfeimely  Welsh,  was  away  by  reason 
he  was  sieke)  did  repatre  to  the  place  in  their 
roabes  of  scarlet,  with  thefr  other  trabits  and 
Coifes,  and  the  sergeants  at  hiw  also  t  and  tbefe 
a  proclsmation  l»eing  -made  witfi  three  Oyea, 
the  demtindants  were  first  called  for,  and  they 
came  not.  After  that,  the mflhipcmours  of  tb« 
champions  were  called  to  bring  forth  first  the 
champion -of  trhe  demandfmt  or  challenger,  which 
came  into  the  plare  in  rugged  Sandals,  hare 
legged  from  the  knee  downward,  and  bane 
beaded,  aud  bare  armes  to  the  elbow,  being 
brought  in  by  the  handof  akniglit,  sir  lerotne 
Bowes  by  mime,  who  carried  a  red  bwton,  of 
an  ell  looii;,  t'^pped  with  home,  m\A  a  yeotnan 
carrying  die  tarcet,  madeof  double  teatiier,  and 
they  were  brought  in  at  the  north  side  of  ilie 
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lists,  and  went  about  U)e  aide  of  tUe  U^s,  untitt 
ihe  iiiidde9t  of  the  li^itft,  twid  liten  ciuoue  tuwsM'd»< 
tiiebarre  bffure  tU^iudgWs  wi(h  three  soleiim^ 
^ugies,  %vA  there  wia  bee  iiia«le  to  siand  at 
^be  »oUth  $ide  Qftlie  pUoe,  being.  tUe  right  bide 
of  tbe  coQrt.  Aod  after  tb^t,  the  otiier  chAiA-> 
pioQ  was  brQUght  ii^  iq  like  ittanuer,  at  the 
south  or  GCM>trdrj  aide  of  the  lists^  «>hIi  like 
coagi««,  &C.  by  the  liauds  of  ur  lleiiry  Cheitey 
koigbt,  ^c.  aud  w«5  set  on  tl>e  north  »id^  pi* 
ihe  baire  (quite  opposite  to  tbe  other  champion) 
and  ^wo  yergeants  being  of  counsel  1  of  each 
partk,  in  the  middtai  hetweene  tiiem :  Thiv 
done,  the  detnandaot  was  solemnly  called 
agajne,  and  appeared  not,  l>ui  made  defaiAk ; 
u|)o«  vhich  deiiiaU,  Gkurham,  sergeant  Aic  the 
Unaoty  praieth  die  court  t<>  record  tbe  uoiiaiuit ; 
vhicJi  was  done:  Ti^eo  Dier  chiefe  lustice  w^ 
citiaii  the  brWre>  the  laabter,  and  is^ue  of  i^ 
battle  or  combat,  ami  the  oath  of  ilie  ch^^ut* 
l>iooa  t^  perfortoe  ir»  and  the  preyed  day  and 
place,  giirn  &nall  iadgeoieat  agaiixH  tlie  de* 

mandant,  and  that  the  tenant  shall  liohi  the 
land,  to  him  and  to  his  heires  for  ever  quietly, 
from   the  said  demandant  or  challenger,  and 
their  heires  for  ever,  and  tlte  demandants  and 
their  pledges,  <  de  prosequendo,'  to  be  at  the 
iqercj  of  the  oi^eeae,  &e.    And  then  viras  thf  re 
boleoine  |»roclaniation  made,  that  the  chnn^- 
piona  and  all  others  there  present  (which  by  es- 
timation were  about 40QP  ptraonis)  slvomld depait 
in  Gods  peace  and'the  queenes.     And  so  they 
'departed  with  a  shout,  God  save  the  queene. 
JLikewise,  according  to  the  lawea  and  aooient 
custooia  of  the  reahue  of  England,  9  lacobi 
Termino  Hilarij.  a  gentleman,  by  name  Mr. 
Egeiton,  having  chidbnged  another  gentleman, 
one  Mr.  &ubiuM>n,  for  the  killing  of  the  brotlier 
oS  M.  £gefion,  alainein  tlie  field  upon  a  qaar- 
rell  belwixt  the  aaid  M.  £gerion  slaine,  and 
one  M.  Moigan,  with  whom  (ns  it  is  said)  tbe 
said  M.  Robinson  at  the  same  time  went  as  a 
frieiuf  into  the  fidd;  he   The  proofes  beiii)t  no 
moae  apparent,  and  the  defendant  cliallenfted, 
ikcn  as  by  the  formea  of  our  aucieBt  hwca  first 
above  reched,  it  was  granted  by  the  iudges  of 
the  land,  tbak  it  shouU  be  tried  by  combat : 
Tbe  glove  or  gaantlei  was  cast  downe  in  the 
open  court,  or  parte  pravotanii$^  aud  received 
ta  due  fivtoe,  ar  piarte  defindenfu.    Tlie  oath 
was  adainiaired  aalemaly*  and  pledges  pot  in 
hf  each  partie,  fiwre  sa^cient  men  to  answer 
for  either,  body  for  body.     But  an  ermur  or 
scape  bckie  made  in  tite  plea,  the  bill  was  frus- 
trated, so  uat  lliey  came  not  at  all  to  the  lists. 
An  antiquarie,  Venteg^a  by  name,  in  his  boolte 
iatilivM,  a  Aestitiitioa  of  decaied  intellieeiiGe, 
IB  antiquities  cnnceroing  the  asost  r\o\it  and 
reooariiied  English  naiian,  sets  it  downe  in 
tbcae  wards,  aad  sa^tb  thus:  *<  In  tbe  trial  I  by 
single  eombat  or  camp^fight,  the  accuier  was 
with  tbe  peril!  td  his  owoe  bedie  to  prove  the 
aocaaed  guikie,  and  by  ofiEering  him  his  glove, 
to  chaileage  him  to  tltis  tnali :  the  wbich  ihia 
other  mast  either  accept  e^  or  else  adcnoirledgc 
himselfe  culpable  of  tbe  crime  wheteof  he  was 
acBMMii.   If  k  waBoa  ciima  detewiag  dteth, 


then  was  the  rainp*fight  for  life  end  deatb,  and 
either  pn  hornsbacke  or  ou  l4«(>t.  H  the  otTence 
deservfd  imprisoaiueaty  iiod  not  de.ah,  then 
was  tl>e  camp-fig^  acciJimi^lUlveici  wheu  the  ont^ 
bad  subdue'd  die  other,  by  iDuking  him  to  yit'i/i,^ 
or  unable  to  defend  bituseife,  aiul  bo  bee  taken 
prisoner*  The  qccyned  had  U^:  Ubcrtie  tq 
choose  auptlier  in  lus  steady  byt  the  accuser 
mtt»t  performe  it  iu  bi^  owne  person,  aud  with 
equoluie  of  weapoo^.  No  womeu  >»ere  ud-< 
mitted  to  behold  ir,  nor  no  Ok^n  children  under 
the  age  of  tlurtcene  yeares.  The  pr>ests  and  ^ 
peonle  that  were  spectators,  d.*i  silentl)-  pray 
that  the  victory  migiit  (all  unto  tlie  ^uililesse. 
And  if  the  fight  were  fi>r  life  or  de^th,  a  becre 
stood  ready  to  carry  ayray  4ie  dead  bodie  of 
him  that  should  bee  shiine.  None  of  the  peo|ila 
uu(;h(  crie,  scrike  oat,  make  any  noise,  or  give 
any  fi,ig^ie  what&oevar.  Tliis  wi^  so  sArictly  at^l 
severely  pnuislied  at  Uall  in  SMCvia,  (a  pl^v^ 
appoinred  for  camp-fight)  that  the  ei^ecutioueK 
stood  lieside  the  indge^^  ready  v^ith  %^  av^e  to 
cujE  ofif  tlie  right  hand  and  left  loot,  of  tba 
partie  so  offending.  Uee  that  (being  wounded) 
did  yield  himselle,  was  at  tlie  mercie  of  the 
other,  to  be  killed,  or  to  be  let  live.  If  be  were 
shiine,  then  was  he  carried  away,  and  honfjur- 
ab|y  bivied :  aAd  he  that  sloe  hiai,  reputed 
more  honourable  than  before.  But  if  being 
overcame  he  xvere  left  alive,  tl^en  was  be  by 
sentence  of  the  iudges  declared  ait;erly  void  of 
all  honest  reputation,  and  never  to  ride  on 
horseback  nor  carrie  armes."   Versteoaij,  p.  64. 

The  last  case  of  Trial  by  Battel  was- 14  Cac 
1.  A.  D.  1638.  S  Rushw.  Coll.  788,  Claxtoa  a. 
Ulbttrn,  (father  of  J  oho  Lilburn  tlie  famous  re* 
publican).  Upon  one  potut  in  this  case,  Bush* 
worth  records  tbe  opinion  of  the  Judges  as  M- 
lows: 

**  The  tenant  waged  Battel,  wbich  was  ac- 
cepted ;  aad  at  the  day  to  be  performed,  Berk^* 
ley.  Justice  tliere  examined  the  Champions  of 
both  parties,  wheUier  they  were  not  hired  fiir 
money?  And  they  ooafened  they  were;  which 
confession  he  eaaefid  to  he  recorded,  and  gave 
furtfaee  day  to  be  advised.  And  by  Uie  king's 
dire€tioas>  all  (be  Justices  wet  ft  required  tf)  de- 
liver their  Opinious,  wlietlier  ttiis  mras  caaaa  le 
dsoarraigo  tlie  Battel  by  these  ChampiQOS  )  Aad 
by  Bcamsrone,  Chief  Justice,  Duvenpurt,  Chief 
mron,  Denliam,  Hut  ton,  Joaes,  Cook,  aad 
other  Justices,  it  was  subM^rik^edy  Ttiat  this  ea^ 
ception  coming  after  the  Battel  gaged,  and 
Champions  allowed,  and  Sureties  givea  to  per* 
form  it,  ought  not  to  he  receiveil.'' 

Of  tlie  Trial  by  Battel  ]l4r.  Banin^  (Obn 
on  Stat.  De  Magnis  Asstsis  et  Duettis  et  St.  8 
Ric.  8)  has  cotteoted  some  particulars,  and  has 
referred  to  tome  curious  passages  on  ttesuUeot, 
in  t|ie  writings  of  Bnglisb  aad  Freiveb  aathors. 
He  observes  on  the  liidicioosness  of  some  of  tbe 
rircumslances  conaained  in  Kjushwunh's''  ao- 
coonc  <pisiaed  in  tbe  teat>of  the  pnaceedings  in 
litis  ease  of  h>rd  Rea  und  Mr.  Ramiajf.  He 
also  relaees  a  story  from  Grafton  of  a  citisee  of 
London  of  strong  make  bat  faiotbeiart,  who, 
enterisg  the  lists  agaiast  an  antagooiit  both 
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weak  and  panj,  wts  made  drunk  by  his  friends 
with  the  design  of  Iraistng  his  conmge  ;*  and  so 
felJ  nn  easy  prey  to  his  Hdversary.  Mr.  6arring> 
ton  could  iind  no  reference  in  the  indexes  to 
any  bill  for  abolishing  the  duel  by  champions 
on  a  writ  of  right,  but  cites  an  entry  in  the 
Lords'  Journaby  Mar.  19th,  1629,  of  such  a  bill 
having  been  twice  read  and  reported  :  and  ob- 
serves that  it  is  very  remarkable  that  the  time 
when  the  Trial  by  Ordeal  wasdisnsed,  does  not 
appear.-  Concerning  the  Trial  hy  Ordeal  see 
Blackst.  Comm.  b.  4.  c.  97,  and  the  filteeoth 
volume  of  the  Archsologia,  in  which  are  pul>- 
lished  "  Some  Remarks  on  tl»e  different  kinds 
of  Tiial  by  Ordeal  which  formerly  prevailed 
in  England,  by  iiobert  Studley  V^idal,  esq. ;'' 
wherein  he  announces  his  intention  of  pub- 
lishing '*  An  Inquiry  concerning  the  forms 
and  ceremonies  used  in  some  of  the  antient 
modes  of  trial  in  England,  particularly  in  the 
fire  and  water  ordeals,  the  corsned,  tlie  judicial 
combat,  and  other  Jtt</tria  Dei.*'  Mr.  Barring- 
ton  (Obs.  on  Westm.  the  First)  says,  **  That 


in  the  arraignment  of  prisoners,  tho  question 

*  Culprit,  how*  ilt  thou  be  tried  ?*  is  improperly 
answered,  By  God  and  my  country.  1 1  originally 
must  have  been,  By  Go<i  or  my  country."  Upon 
this  Blacksc<me  observes,  '<  A  learned  author, 
who  is  very  seldom  mistaken  in  his  conjectures, 
has  observed  that  the  proper  answer  is,  •  by  God 

*  or  the  country,*  that  is,  either  by  ordeal  or  by 
jury ;  because  the  question  supposes  an  option 
in  Che  prisoner.  And  certainly  it  gives  some 
countenance  to  this « observation,  that  the  trial 
by  ordeal  used  formerly  to  be  called  judicium 
Dei,  But  it  should  seem,  thiit  when  the  ques« 
tion  gives  the  prisoner  an  option,  bis  answer 
must  be  positive :  and  not  in  the  diijuoctive, 
which  returns  the  option  back  to  the  prosecutor/' 

Doobtless  the  superintending  providenoe  of 
God  was  appealed  to  and  was  supposed  to  di- 
rect the  judgment,  to  whatever  mode  of  trial 
recourse  was  had.  By  God  and  my  amntry 
therefore  would  be  in  contradistinction  iirotD, 
By  God  4tnd  the  Battel,  By  God  a$ui  the  Or^ 
deal,  &c. 


41.  Proceedings  in  the  Star-Chamber  against  Henry  Sherfixld,* 
esq.  Recorder  of  Salisbury,  for  breaking  a  painted  Glass- 
Window  in  the  Church  6f  St,  Edmonds  in  the  said  City  : 
8  Charles  L  a.  d.   16S2.     [2  Rushw.  Coll.  153.] 


The  Information  was  thus  opened : 

JMr.  Attorney-General  (sir  Rob.  Heath)  hath 
exhibited  an  Information,  in  the  behalf  of  his 
majesty,  ngainst  Henry  Siierfield,  esq.  an  an- 
tient bencher  of  LiocoinVIun ;  fur  taking  upon 
him,  of  his  own  authority,  to  deface  a  Parish- 
Church  in  the  city  of  New-Sarum,  in  the  county 
of  Witts,  and  that  in  opposition  to  the  church 
goveniment,  established  by  the  laws  amongst 
us. — His  majestv's  Attorney,  in  the  said  Infor- 
tnation,  setteth  forth.  That  his  majesty  is  in  his 
Jcingdom,  next  under  Christ,  the  supreme  Head: 
that  all  Churches  are  sacred,  and  DOth  founded 
and  maintained  by  regal  and  sovereign  power; 
that  no  sul^ect  can  meddle  with  them,  in  doing 
•ay  thing  fur  their  ornament  or  structure,  with- 
out licence  of  the  bisliops  in  their  several  dio- 
ceses,, or.  the  ordinary  for  the  time  being,  who 
derive  their  authority  from  the  sovereign  power. 
— «Thatthe  party  delinquent  was.  an  inhabitant 
of  the  parish  i>f  St.  Edmonds,  in  the  city  of 
New-Sarum. — ^That  in  the  same  Church  was  an 
antient  and  fair  Window,  oi>otainiog  a  descrip- 
tion oi  the  Creation :  That  in  January,  quinto 
Caioli,  the  Defendant^  and  some  factious  por- 
Bons,  intending  to  deface  it,  there  met  and 
agreed  so  to  do.-*-John  Oovenant  bishop  of 
Sanim  commanded  the  contrary,  and  accord- 
ingly made  a  public  act  thareot*- But  in  Oct. 
foUowinc,  be  the  said  Defimdant  got  the  keys 
of  the  Church,  upon  pretence  to  vraUt  tliere, 

*  Vide  in£n  Laud's  Case,  eighth  day  of  his 
hearing. 


and  theo  locked  the  door,  and  contrary  to  the 
bishop's  appointment,  he  beat  down  the  said 
Window,  and  utterly  defaced  it ;  and  when  he 
had  thus  done,  he  did  boast  and  glory  in  that  he 
had  so  done,  and  reported  that  himself  was  a 
Defacer  of  Idolatry. — And  for  punishio^  of 
this  ^reat  crime  is  tliis  Infonaation  exhibited, 
by  his  majesty*s  Attorney  in  this  honourable 
court. 

Mr.  Heme,  The  Defendant  humbly  offers 
to  the  consideration  of  this  honourable  court, 
that  he  is  aged,  and  has  grey  hairs  upon  him» 
That  among  all  the  crosses  of  his  life  hitherto, 
he  doth  not  account  this  the  least,  That  he  is 
this  day  not  only  suspeaed,  but  accused  as  an 
enemy  to  his  majesty  and  his  religious  govern* 
meot ;  and  the  thing  that  he  is  especially  ac- 
cused and  chai^ied  with,  is,  that  oi  breaking 
the  Glass  Window,  whereuato  himself  giveth 
this  Answer : 

That  in  the  Time  of  king  Hen.  8.  this  church 
of  St.  Edmonds  in  Sarum  was  built,  and  that 
there  was  a  College  of  priests  there  ;  for  there 
was  an  house  adjoitiing,  called  The  College  to 
this  day.  Tliat  by  the  act  iii  the  time  of  Hea. 
8,  this  college  came  to  the  crown,  and  there  re- 
mained until  king  James  planted  it  to  Oouge 
and  Lloyd,  who  ai'terwards  granted  the  same  to 
Bartholomew  Tookey,  and. others,  to  the  use  of 
the  parish  of  St.  Edmonds,  togedier  with  the 
ledvowBon  and  free  disposition  of  the  vicarid^ 
there,  which  they  have  by  grant  from  his  caid 
late  majesty  king  James. 

And  though  he  did  caooeive  the  laid  Churcii 
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to  be  a  ifty-fee,  yet  he  ofiiferetb  tbts,  thiit  what 
he  bRtli  doiie,  was  not  to  usurp  fiuthoritv  over 
tiie  bishop  of  Saraiiky  nor  in  opposition*  to  his 
majesty*!  government:  Bat  the  parishioners, 
and  such  as  are  vestry-men  of  the  said  parish, 
have  time  out  of  mind  assembled,  and  met  upon 
eccamoiis,  in  a  little  room  called  the  Vestry,  in 
or  near  to  the  cfaarch  of  St.  Edmonds;  and 
there  they  have  used,  time  out  of  mind,  to 
make  orders,  whereby  new  windows  havo  been 
made,  divers  seats  in  the  church  altered  and 
new  made,  and  many  other  things  done  for 
ornament,  and  otherwise,  in  the  same;  and 
this  without  any  order  from  the  bisliop  of 
Saruro,  or  any  other  ordinary,  for  the  time 
being. 

For  this  Window  that  is  charged  to  contain 
the  History  ofth^Creation,  faeanswereth, 

That  it  is  no  true  relation  or  story  of  the 
Creation,  in  that  true  manner  as  it  is  set 
down  in  the  book  of  Moses ;  but  there  are 
made  and  committed  bv  the  workmen  divers 
falsities  and  absurdities  m  the  painting  of  the 
same  Window,  as  that  he  hath  put  tlie  form  of 
a  little  old  man  in  a  blue  and  red  coat,  for 
God  the  Father,  and  bath  made  seven  such  pic- 
tares  ;  whereas  God  is  but  one  in  Deity  :  and 
in  his  order  of  placing  the  several  days  works 
of  Grod  in  the  Creation,  he  hath  placed  them 
preposterously,  the  fourth •  before  tiie  third; 
and  that  to  be  done  on  the  fifth,  which 
was  done  on  the  sixth  day ;  and  in  one  place 
he  hath  represented  Go(i  the  Father  creating 
the  Sun  and  Moon  with  a  pair  of  compasses  in 
his  hand,  as  if  he  had  done  it  B<H:ording  to 
some  geometrical  roles. 

That  this  was  not  one  of  the  greatest  and 
fairest  windows  in  the  said  church,  itcontaioed 
only  four  lights  ;  «for  the  cost  at  first  in  setting 
it  op  could  not  be  more  than  40  shillings  :  and 
that  which  is  broken  is  I'ery  little  damage  to 
the  Window,  and  may  be  repaired  for  a  very 
liule  cost. 

He  conoeiveth,  for  bis  defiiciag  of  this  pro* 
fane  Representation  of  God  the  Father,  it  is 
oot'so  heinous  a  crtme  as  deserves  the  sentence 
of  this  honourable  Court;  and  for  his  Defence 
be  taith,  That  be  hath  for  many  years  past 
(be  setteth  down  for  thirtjr  Tean  past)  been 
settled  and  relolved  in  his  jud^jment,  and  that 
open  good  and  sound  authorities  (as  he  eon- 
ceiretn)  that  it  is  utterly  unlawful  to  make  any 
such  Representations  of  God  the  Father;  and 
by  such  authorities  as  were  set  out  and  declared 
in  the  time  of  queen  Elizabeth,  and  otherwise, 
£or  the  taking  down  ahd  abptishing  supenti^ 
tious  Images  and  Pictures,  especially  ui  the 
Churches. 

He  was  thereupon  tbe  rather  emboldened  to 
desire  and  endeavour  the  taking  away  of  the 
said  Window;  and  beoauaeit  had  been  a  cause 
of  Idolatry  plainly  to  •ome  ignorant  people. 
He  saith  lie  was  placed  in  the  chnioh  in  such  a 
seat  as  that  the  said  Window  was  always  in-  his 
eye,  during  his  abode  in  the  church ;  and  not 
out  of  opposition  to  the  king's  majesty,  but  by 
special  order  and  agracacnt  of  the  Vestfy, 


about  January  1629,  (wherein  it  was  ordered 
that  Mr.  Shertield  might,  if  he  thonght  fit,  take 
down  the  said  Window,  and  set  up  new  glass 
for  the  same)  he  thereupon  did  wiiii  his  staff 
pick  out  some  of  the  glass  in  that  part  of  the 
Window  only  which  represini^d  the  Deity  ; 
but  for  the  doing  the  same  through  combination 
with  others,  and  by  force,  he  denietb  the  same: 
and  that  he  should  do  it  contrary,  and  against 
tlie  command  of  the  said  bishop  of  Saruin,  and 
his  saia  act,  and  letter  supposed  to  be  sent,  this 
he  also  denieth^  and  saith,  that  he  4iad  no  no- 
tice  thereof  in  any  part. — And  to  all  the  rest  of 
the  Misdemeanours  and  Offences  charged  in 
the  information,  he  plendeth  Not  Guilty,  and 
submitteth  himself  to  the  Judgment  of  this 
honourable  court. 

For  the  King. 

SoUeHcr  General  (Sir  Richard  Skelten).  For 
that  divers  things  seem  to  be  set  forth  lii  the 
Defendant's  Answer,  which  have  not  been 
opened;  we  that  are  of  counsel  for  the  king, 
desire  tliat  the  Answer  may  be  read ;  ond  tite 
rather,  because  he  hath  thereby  confessed  more 
than  we  have  proved,  or  indeed  could  prove 
against  him. 

Whereupon  the  Answer  was  read  in  effect 
as  foUoweth : 

Tbe  Answer  of  Henry  Sherfield  of  Liacoln's- 
Inn,  in  the  county  of  Middlesex,  esq.  to  the 
Information  of  sir  Robert  Ileaih,  kt.   bis 
.  majesty's  Attorney  General. 

All  adrantages  of  exception  to  the  oncer* 
tainties  and  insufiiciencics  of  the  said  Informa* 
tion  to  the  Defendant,  now  and  at  all  timrssavecK 
This  Defendant  saith,  That  k.  H.  3,  founded 
in  New-Sarnm  the  college  of  St.  Edmonds^ 
and  the  church  tliereonto  belonging.  That 
there  belonged  unto  the  said  College  and 
Church,  a  provost  and  13  priests,  which  had 
maintenance  there  allowed  them.  That  in  the 
time  of  k.  H.  8,  by  tbe  act  of  dissolution,  the 
said  college  and  church,  with  the  revenue 
thereof,  came  to  the  crown,  and  so  remained 
till  septimo  Jaoobi,  who  granted  the  same  to 
Gouge  and  Lbyd,  who  alienated  it  to  fiaylic^ 
who  conveyed  the  whole  premises  to  Banh^ 
lomew  Tookey,  one  of  the  defendants  named; 
who,  in  13  Jacobi,  for  many  good  uses,  oon* 
▼eyed  tbe  samo  to  the  ose  of  tbe  parisyoners 
of  the  same  churoh. 

That  this  Defendant  is  one  of  tliem,  so  that 
the  right  aS  tbe  said  church  is  in  the  said  p»> 
rishioaers,  who  are  seized  thereof,  as  of  thetr 
lay*f»e;  and  the  said  church  is  exempt  from 
the  jurisdiction  of  tbe  bishop  of  Sarum;  and 
that  tbey,  as  lawful  owners,  had  iaw^l  pom-er 
.without  the  bishop  to  takedown  or  set  up  any 
window,  and  to  do  any  other  thing  in  repairing 
or  adorning  the  said  church,  and  for  refocmatioa 
of  such  things  as- are  amiss  in  tbe  same. 

And  that  he)  this  Defendant,  and  the  rest  of 
the  parishioners  being  Vestry-men,  have  met, 
and  bave  used  to  meet  for  a  long  while,  and 
their  predecessors^  time  out  of  miod,  in  tfa^ 
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Veac7-hoq#e,  aqd  there  have  n»^dfl  orden  {^. 
the  taking  d(>\Y|i,  aii4  s^Ui«g  up  agaii^,  p^r^s 
of  th^  church,  i  h«;y  tiave  takon  dowa  i^^asii 
wiadowsy  ch«;y  have  removed  alturi)  food^ofu 
joave  heeu  pulled  doitu,  sc^Lspuiled  dgwp.aud 
aU^ra4.  the  pul^'it  tnkt^a  dowi?  and  set  iu  ano- 
ther pii^pe ;  and  these  fuui  m'*ny  other  Uiingf 
without  anj  special  licence  of  ilie^  king's  ma- 
jesty that  now  ist  ^v  of  hi«  father  king  Janoes, 
pr  pf  Johp  l<»rd  hi|l|Qp  of  SaryiDa  pr  of  his 
prEKlfcesftSofs, 

That  a(  a  uoeetipg  of  the  said  Vestisr^m^n  of 
th^  sjiid  parish)  thi>  Defendant  heiug  one  of 
theqif  ia  or  ahout  January,  1699a  it  was  or- 
^oredy  that  this  Defendant  luight,  if  he  pleased, 
lak^  down  the  said  Glass  Window,  being  in 
the  south-side  of  the  said  church,  so  as  at  hi^ 
own  cost  and  chaig!^  he  would  repair  the  same 
with  new  plain  glass.  And  this  Defendant 
lievjg  to  come  (o  itondooy  desirecl  it  should  be 
dop^  befere  his  return ;  and  that  ilie  glai^ier 
fnight  not  mistake  tlie  f^iudow,  be  puiledxdown 
utith  his  sta0i'  two  or  three  of  tlte  small  quarrels 
•f  ghiss,  and  so  left  H  io  the  church- war<l«D»  (o 
^ifofic. 

That  he  is  accused  u>  be  aq  opposer  »f  his 
majesty's  government,  and  of  the  reverend 
hisv^ops;  and  this  hy  the  procurement  of  those 
that  are  ignorant  of  the  thing,  which  this  Pe» 
fendant  nccounteth  a  very  great  affliction. 

He  ssith,  That  this  Window,  and  the  painh* 
h)g  therein,  was  not  a  true  Representation  of 
the  Creation;  for  that  it  contained  divers 
forms  of  little  old  men  m  blue  and  red  coats, 
«fld  a&kffi  w  the  heads,  feet  and  haufb^  for  the 
iMCture  pf  God  the  Father ;  and  in  one  plaot 
tiaiaeet  forth  with  a  pair  of  compawea  m  his 
i^fiiids,  laying  them  upon  th«  Sun  and  Moon ; 
twk  the  pa'mler  hath  ael:  him  forth  ereaiing  of 
ti«r  bird«  CMi  the  third  day,  and  bath  pWed  th» 
^iiQtuvQ  of  beaus,  and  man  aid  woman,  the 
•Mil  a  naked  man,  and  she  waoum  naked  io 
Ktmepalt,  asjnuohaa  from  the  knees  upwards^ 
fisiiig  QUI  of  the  man.;  aad  the  seventh  digr  he 
Iberaip  bath  represented  the  liki»  Image  of 
Ciod»  iiltiog  down,  taking  his  lesi »  whttroas 
ihie  I>f fendajet  Qon«eiveth  thia  to  ba  Iri^,  fiir 
there  is  but  oie  God,  and  this  reprcsooteih 
aoran  Gods  i  aod  tJhe  Sun  and  Mooo  iMeio  not 
iMMteon  tba  Ihird  day,  baloo  the  fourth  day; 
wmr  tho  tteea  and  herbs  oo'lbe  fourth  day,  bill 
oa  the  thiedilay  i  nor  ibe  Ibwla on  ibo  thiNl 
day,  but  on  the  fifUi :  and  man  wee  «ttl  cioaifd 
Q«  tbt  fifth,  but  on  tbe  lUfeb  day ;  aor  did-the 
l/fid  God  sa  creata  woman  aa  nm%  oai  of 
man,  but  he  took  a  rib  of  tbe  anao,  wbon  he 
W09  io  a  deep  aleeiv  aad  thereof  Hiado  ho  the 
"WomPMy  io  ak  wnieb  tbe  workman  wof  bmo- 
tahaq :  io  regasd  of  which  lalsifioatiooa,  ibb 
Defendant  deometh^  that  tide  was  not  a  tmw; 
Aeprcpontatipn  ef  tbe  Cvoatio%  l)b«ugh  it  be 
«0  prcObidfd,  bat  raihee  on  abuoe  «f  tbe  true 
and  lively  Word  o£  God,  which  to  poU  dawb, 
m  ofiiresoid,  cfnnot  bo  oay  oionoe  io  bim, 
thta  Dofimdaoe,  ft  he  conoeivcth,  at  koH  iii 
that  mannor  as  in,  tbe  infiiP«atioa  it  is  pro- 
4todod«    Bot  JO  oa  mocb  oobo  iaocq^  of 


ia^elity  and  in^pi^y  ^0  Almighty  G«d»  and  ta 
he  disa&cted  ta  tJi^  kiagt  tha^i?  this  Pen- 
dant iHiniidy  cravQth  les^ve  to  declare  his  opi* 
^ion  in  the  thing  itself. 

And  he  saiih,  that  he  helieyeth  it  altogetlier 
UuIhwIuI  to  Miake  v.he  Eeprcseutaiion  of  tho 
true  God  in  any  church,  or  we|l,  or  window  ; 
and  tliis  he  hopeth  to  u^a  appear  by  tl»o 
Scripture,  hy  orthodox  Writer^  Councils,  aod 
Decrees  of  Emp^iors,  and  by  a  ceftaiu  Boob 
of  tlie  ni>w  bishop  of  Sarum  (Dr.  John  Dave* 
nant)  written  on  one  of  St.  Paul's  Epistles^  in 
the  97th*and  99th  pages;  king  JaDpen's  Book, 
iiititled  his  *  Premonition  to  hU  Christian  kii^ 
*  aod  princes ;'  the  Book  of  Uomilie%set  forUt 
by  autiiority,  and  therein  tlie  Homily  againat 
|d'>latfy  in  particti|ar:  That  this  beir\g  sq  fqlse 
a  ltepre»entationtf  and  so  profane  a  setting 
down  of  the  Im^^  of  God  ihe  Father  seven 
time^  he,  thi»  Defendant,  b<riug  a  pa^itihioner^ 
and  troubled  th^reviith  in  conscience  .^y  tho 
space  of  twen^  yf  ara>  fof  that  he  could  004 
.come  into  the  church»  .hut  he  must  see  it» 
sitiii^g  right  oppQsite  tp  it^  he  was  much  griev^ 
thereat,  end  wished  a  kmg  while  tliat  tl»e  same 
were  removeda' and  yet  in  respect  of  |)iiose4f 
laboured  still  to  dii^atfect  his  thoughts;  hut 
seeing  tbe  dislmnour  done  to  God  thereby  bjt 
some  igiMirant  pcrsone,  (as  thit  Defeudant  was 
iufi^fiaed  by  the  pasjipr  of  the  ssid  parish)  and 
fearing  that  others  m>^t  offuud  iu  ldMlatry»  he 
(hy  order  of  the  V^stij  aforesaid)  did  takedown 
«Mne  little  qnarre|a  of  the  Window ;  and  it  w«k8 
duae  by  himonlyi  «sithouJtai^disturhaiwe.  and 
he  did  it  only  i^  soch  placfs  of  the  g^  us 
the  Representation  of  tb;  Deity  so  ^daiiod 
wis :  he  did  it  not  to  anrognto  to  hioMclf  auiliu- 
rity,  but  asbonndto  do  ahai  he  did  toprcierve 
a  good  optiscieufo ;  it  wa&  not  done  rWtoosly, 
nQn  hy  combination  auth  any  othors.  And  1^ 
aaith,  That  lie  never  dosofved,  mor  wiU  desenw 
sueh  a  Wttet  ^l^afg^  9h  tbrotigb  ^be  maliee  of 
his  enemies,  is  laid  upoo  him  by  tbe  said  lofoev 
milion.  And  be  osklv  ibnt.bok  iitfl  other  of 
the  Pefondaati,  were  justicea  of  the  peaco,  ond 
oot  altogether  prio^e  ponons*  and  ihoy  wvno 
l^wriahinnors,  and  oot mated,  an  olJMWtiidi;  and 
tbo  takiiw  dwrn  of  die  WhWIow  sermod  to  bo 
waivanMd  by  tbe  statute  of  £dw»  a*  and  iqr 
tbe  late  queoo'a  imtMctatoa,  tet^ilb  ia  print 
m  tho  fiiat  ytoffOt  Um  toigo»  nhorehy  it  woa 
eomoyinded  tbafc  all  idoktroua  aad  sMpf  rati* 
tioiis  pioHires,  roodlofts,  nUart»  and  utber 
fobobaof  idobitrj>oe^e«iaby  inobucehis^ahetdd 
be  dttiuMd  and  aboUshod,  bat  tba  wab  pre*- 
atfTO^  aod  tbia  to  bo  done  ii»y~tho  ohureb* 


fwrdenf^aod  tbos^  bijonctiooa  baiog  bv  act  of 
parliament,  diey  are  still  in  force,  at  bo  oon^ 
oeivoth.  Aod  n  tbo  aM  of  £>i«.  in  tbe  c»n- 
vocatioa  beW  by  tbo  Arehbiihopi^  areaagit 
o^Mv  Caooos^  this  teiafciog4owxianddalhciOK 

modo  an  artiobs*  tbattho€bi^xab>l)%BrdQoa  shall 
ioquiso  wbothor  it  ba  dono  oooordiaigly :  oad 
the  aamo  onlated  by  tho  Cooaooatioo,  in  Hkf 
1st  ofkiPK  James^  iloaaidi,Tbat  hodolbjoot 
eoootcnooce  lOnjF  wnWiUMwa  of.  Ibo  Cbsnd^ 
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nor  tver  did :  that  I  lie  pahitc4  Window  ftfof«- 
snid  was  on«  of  the  tMaiwst  WindoT^s  iti  rhe 
satd  chufchf  containing  but  four  lights,  wh^eof  • 
nil  the  glMS  at  fim  was  worth  but  40«.  and  ' 
nil  that  was  taken 'down  by  this  Defeodnnti  wa« 
not  t^rth  more  thcin  iBd, 

And  this  Defendant  denfetli  that  tlie  hhbup 
of  Sunnti  seat  to  him  to  forbid  the  taking  of  it 
6o^n  ;  aiKl  deTiiaih  that  he  had  anj  notice  by  | 
way  of  act,  letter  or  monition  to  the  contrary^  I 
or  that  any  ttich  came  to  his  hands.     Bitt  this  i 
Ueif'ndaot  saith,  That  he  often  attended  t^ie ' 
h>rd  bishop,  at  well  upon  this  defendant's  own 
bosiuess^  as  on  the  bisbop*»  occnsioni ;  and  yet 
his  tofd»hip  neter  ased  any  speech  thereof  to 
him  at  all.     And  therefore  this  Charge,  that  it 
was  done  b^  (his  DefeudantiRgain!>t  the  bifiltop's 
directions,  is  not  I  rue,  us  will  appear  by  Proof. 
Bttt  this  Defendant  doth  aver,  what  he  hilth 
done  is  Uwfutly  done ;  and  to  all  other  ihe 
Offences,  he,  he  pleadeth  Not  Guilty. 

$r«/.  Gtn,  Here  is  a  confe^ton  of  the  fhcr, 
and  a  justifiCatioft  ;  «rtd  therefore  wc  made  no 
examinations  or  interro^tories ;  for  as  I  said  ; 
heft»re,  9o  [  make  bold  to  say  again,  that  he 
hath  confessed  nnore  than  we  could  prove 
against  hiMi.  The  QaestioniS)  Whether  a  pa- 
rrshioiier  may  of  himvelf  undertaka  to  pull 
down  and  set  up  what  he  conceiveth  to  be  ido- 
latrous, and  so  lake  upon  him  to  b6  a  reformer? 
In  this  Geatlcmfan'b  Ans>^r,  you  see  how  curi- 
ous lie  hntli  been  in  confuting  the  paiat^er  that 
is'  dead  100  years  afto.  (Nay,  *  it  hnth  been 
tliere  these  300  t^afs,*  said  the  Archbishop  of 
York.)  From  the  5th  of  January  16^9,  till 
OctolKr  foHowing,  he  could  find  no  oppor- 
tunity ro  execute  the  Vestry's  order ;  and  yet 
he  sailh,  shortly  afVer  the  order,  he  did  wirh 
his  staff  take  down  some  of  the  quarrels  of 
the  Window,  ho,  Fitst^  for  the  manner  of 
coraini;  into  the  church,  we  shall  read  a' Witness 
or  two  fur  that. 

Depositio'ms  of  WiTKsssci  on  the  King's  part 

redd. 

fiaweif  the  Sevton's  Wife  saith,  That  Mr. 

Sherfield  came  unto  her  (her  husband  not  be*- 

'm%  at  home)  and  said,  Woman,  brirfg  the  keys 

•t'the  charch^^loor,  and  let  me  into  tiM  chonsh ; 

wheaeapon  she  presently  broaght  tN«  key,  and 

.opened  0n«  of  the  little  ^ors  of  the  church, 

and  Mr»  Sb^rfield  went  in,  and  made  the  door 

fast  unto  liim,  and  stayed  there  fllone*  by  him- 

s^'.    That  wheli  lie  went  into  the  church,  he 

aaid,  Now,  wom^n,  go  aboat  yoar  business, 

wbtle  I  walk  in  the  church,    fhat  thereupon 

she  went  into  her  hoose,  nnd  aft^r  she  had 

tfirfied  a  litfle  in  her  hnai^,  her  child,  that  wns 

abroad  gatherin*;  of  sticks^  tsime   iM»,    and 

brought  her  two  or  tliree  pieces  of  the  Glass 

Window,  and  said  it  was  doiie4>y  a  man  all  in 

black.     TherfifntpoA  she  ynehx }»  a  private  door 

and  looked  into  tbe'chfmvh,  «nd  she  saw  Mr 

Sher field  e^hodiwg  upon  a  seat  aoifte  four  foot 

abo^  thtff^votod,  and^sn^  he  stood  breaking 

ibe  window  arirtmbladir*  staff  ivith  a  pike  in 

^  «fid  oT  ^.    'Skm*^  Windoit  ivas  broken 


in  eleven  s^eml  plaoa.  And  after  she  wimt 
by  the  same  window,  and  saw  it  broken  ;  btt« 
betng  on  the  outside,  she  did  not  then  see  it, 
ytt  she  heard  one  groan,  which  she  conctKVis«t 
was  Mr.  SherHeld  failea  from  the  seat  whereofi 
he  stood)  to  tlie  ground.  And  she  the  ratbef 
beliereth  it  was  Mr.  Sherfithl>  -because  he  af- 
terguards sent  lor  a  horse,  and  rode  hornet 
1  hat  afterwards  the  window  Was  broken  by 
anotlier,  and  a  pitch'^ork  left  in  it  |  and  divert 
other  windows  were  also  broken,  but  by  whom 
this  deponent  k  now  eth  nor.  That  thet^ore  m' 
watch  was  set,  and  ccniioued  fiii^a  fortnighCi 
to  see  who  shcmld  attempt  to  break  any  of  tha  * 
windowB  of  the  snid  chtjnch. 

Elizabeth  Boicm,  the  Sel  ton's  Daughter 
saiti),  Thiit  Mr.  Sherfieid  came  to  thia  defMK 
nent's  motlier^  about  three  or  four  of  tha  cloak 
in  the  afteraoon,  a  little  after  Micliaelmaa,  » 
and  commanded  her  motkter  to  open  the  churcb 
door  for  him,  and  slie  did  open  it :  when  be  was 
in  the  church  he  said.  Get  you  abont  your  bu« 
siness;  and  when  her  little  brother  brought  iii 
port  of  the  Glaus  of  (he  Windotv^  B^^ii^gi  Som^ 
body  was  witliin  breaking  some  of  the  win* 
dows  of  Uie  church,  she  (lien  run  oat'  of  her 
fatlier*S  house  and  went  uAito  the  church,  and 
saw  him  beating  of  the  ladder,  and  heard  him 
talk  to  liiinielfj  and  thereupon  said  to  her  aro* 
ther;  That  she  thought  Mr.  Sherfield  was  noad* 
That  tliereupon  Mr.  SlierHeld  came  out  of  the 
church,  and  went  into  the  clerk's  house ;  and 
after  he  had  been  there  a  little  space,  be  wefit 
again  into  the  said  church,  and  bolted  tha  ' 
door  after  him  on  the  inside,  but  she  peeped  in 
at  the  door,  and  saw  him  break  the  wmdOvV 
vviih  his  bluck  stnfiT,  vihich  had  a  pike  in  the 
end  of  it.  That  the  staff  bioke,  and  he  fell 
down  into  the  seat,  and  lav  there  a  quarter  of 
an  hour  groaning ;  but  what  huft  he  had^  &h6 
knowcth  not.  Ttiitt  he  afterwards  kept  his 
hou^e  for  a  mofith.  That  the  Window  was 
broke  afterwards,  and  one  John  I^almer  seed 
there  a))Oat  fbur  of  the  clock  in  the  morning. 

Dr.  H^a^  of  Steeple^Aahton  saith,  That  Mr. 
Sherfield  coming  thither  to  keep  a  couri-leat| 
l>e  afterwards  went  with  this  deponent  into  tha 
church  of  Steeple-Ashtou  to  Tiew  it,  and  he 
asked  this  depotiant  why  tliey  should  besto«r 
so  much  CGOt  in  their  windiiws ;  and  be  de^ 
dared  his  diUike  thenae^  giving  thest  nis«)bS| 
to  wit,  That  it  made  the  windosrs  darker;  aatl 
it  was  the  occasion  of  idolatry  i  and  he  con^ 
ferred  with  this  deponent  about  the  windoa^ 
now  in  <|uestion,  which  he  suid  ha  would  \Mf% 
taken  down ;  but  the  bishop's  obanceUor  op^* 
posed  him>  and  said,  He  kiMw  00  ^use  whgr 
ae  should,  for  that  it  Was  a  hiy-fee, 

John  Lyfiitmingt  of  the  citr  c^  New  8aram 
saith^  That  he  harls  been  thirty  years  a  pariv 
shiofier,  and*  c^m  yetan  ago  He  t#n>9  <:l,urch-waN 
den  of  the  pari^ef  3t.  £rifiM>nd's  hi  the  ch^of 
New  durum ;  that  then  the  orJei*  #tis  matfe^, 
when  he  was  «hvrch-wtrdeii.  That  hfr  Mrai 
present  in  Ihe  vcstty  ac  ih^  Makhig  th^edf. 
That  Mr.  Sheffield  muted  rhe  tamXH  (o  ^ 
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rest  that  were  pcesent,  and  they  all  conseoted 
tliereuiitOy  saving  two,  who  said.  They  desired 
to  haye  the  lord  bishop's  leave  for  doing  it.  To 
whom  Mr.  Sherfield  suid.  Do  not  trouble  your* 
selves,  I  w  ill  give  my  lord  bishop  satisfaction. 
That  the  bi»hop  afterwards  sent  for  this  depo- 
neut,  beinv  tlien  church- warden,  as  ntbresaid  ; 
and  he  weut  to  his  lordship,  who  told  thisdtfpo- 
neiit,  He  had  heard  of  such  an  order  or  agree- 
ment to  have  been  made  at  the  vestry,  and 
asked  this  deponent  if  it  were  so  ?  This  depo« 
sent  answered,  That  it  was  so  :  that  thereupon 
the  lord  bishop  said.  Let  it  not  be  done,  and 
gave  directions  and  commandment  to  this  de- 
ponent, not  to  give  notice  of  this  inhibition 
therein  to  the  re»t  of  the  vestrymen. 

• 

Fi^€neit  Robertty  servant  to  the  bishop's  Re- 
gister, saith.  That  an  Agreement  was  brought 
to  the  bishop  under  Mr.  Sherhcld's  band,  and 
the  •  hands  of  divers  others,  by  Mr.  Sherfield  ; 
and  the  effect  of  the  order  was,  as  he  taketh  it, 
for  the  taking  down  of  the  Window,  in  the 
south  porch  of  the  church  of  St.  Edmond*s  in 
the  city  of  New  Surum.  Thut  the  lord  bishop 
caused  this  deponent  to  take  a  copy  thereot^ 
which  be  did ;  and  thereupon  the  church- 
wardens were  sent  for,  and  were  forbidden  by 
tbe  bishop  to  put  the  same  in  execution,  and 
made  a  public  act  thereof,  which  this  deponent 
wrote. 

It  was  urged  by  those  of  the  King's  Counsel, 
that  the  Answer  was  not  in  this  rightly  opened, 
and  was  therefore  one  of  the  reasons  why  they 
desired  the  Answer  itself  to  be  read,  fn  the 
Answer  he  iustiBeth  the  act  as  well  done;  but 
the  counsel  (hat  opened  the  same,  did  now 
shew  it  s«)  to  be. 

Mr.  Hcfne.  In  opening  the  Answer,  we 
declined,  as  but  an  opinion  of  the  Defendant, 
and  from  thii  a  m^n  may  recede :  It  was  not 
the  point  in  issue,  therefore  we  were  advised 
not  to  stand  upon  it ;  and  we  do  acknowledge 
the  church  to  be  a  parochial  church,  and  sub- 
ject to  the  bishop  oi  Sarum. 

Whereupon  sir  John  Finch  desired  that  John 
Lymminge's  Deposition  might  be  read  agaih, 
and  it  was  read  to  this  purpose,  '  That  Mr' 
^Sherfield  said  he  would  satisfy  the  bishop, 
'  urging  that  this  was  after  the  bishop's  inhibi- 
*  tion :'  but  this  did  not  appear  to  the  court. — 
Sir  John  Finch  concluded  the  Evidence  on  the 
tmg*s  part :  the  question  is  not  what  is  fit  to 
be  in  a  church  ;  the  matter  is,  that  he  hath  ta- 
ken upon  liim  to  determine  what  is  fit.  He  is 
an  antient  reader,  and  well  read  in  the  law ; 
but  bur  law  saith,  (and  this  every  one  know- 
e^h,  that  hath  sucked  the  least  sweetness  from 
(he  Books  of  the  Ijaw),  That  the  church  must 
be  governed  by  the  reverend  bishops  of  the 
church.  That  it  was  a  parociiial  church  ho 
knew  well,  for  that  himself  was  a  parishioner : 
and  though  bis  counsel  decline  this,  yet  his  De- 
fence is,  that  it  is  a  la^'-fee,  and  that  he  might 
well  do  as  he  did,  to  pull  down  the  Window, 
He  is  well  acoaainted  with  ihe  bishop,  and  yet 
would  never  aevire  his  leave  in  taking  it  down  ; 


but  he  goetb  ro  the  vestry  for  power  to  do  it, 
and  yet  there  it  is  liis  own  motion ;  and  when 
some  questioned  their  own  power  to  do  it,  he 
heareth  themi  in  hand  lie  will  satisfy  the  bi- 
shop. When  he  conieth  to  Steeple-Akhton  to 
Dr.  Webb,  there  he  saith  it  is  a  lay-fee ;  for  he 
being  a  justice  of  the  peace,  that  seemeth  to 
add  another  wing  to  bear  him  up :  But  the 
matter*s  not  in  question,  it  appertaioetii  lo  the 
ecclesiastical  jurisdiction,  i'or  the  bishop's  iu- 
bibitioo,  that  Mr.  Sherfield,  being  a  vestry- 
man, should  not  have  notice  of  this,  this  is 
very  improbable.  If  it  had  been  done  in  exe- 
cution of  the  vestry's  agreement,  why  then  was 
it  done  so  privately,  and  not  some  of  the  vestry 
called  to  be  with  him  I  But  to  have  the  doors 
shut,  to  do  it  with  such  privacy  and  so  maoy 
colours,  as  reading  in  a  book  in  the  church, 
walking  and  viewing  of  the  clerk's  house ;  this 
could  uot  be  but  that  he  feared  something,  and 
ttmt  this  was  tbe  inhibition. 

Note,  This  was  a  great  defect  in  tlie  Proof 
of  the  king's  part,  that  the  relator  could  not 
prove  that  Mr.  Sherfieid  had  notice  of  the  bi- 
shop's inhibition  :  nay,  he  had  not  tbe  act  of 
the  bishop,  which  was  so  easy  to  be  had,  to 
shew  in  court,  for  which  the  bishop  of  London 
W2»  much  displeased,  and  so  was  the  Lord- 
Keeper. 

To  remedy  this,  if  it  might  be,  the  bisbop  of 
London  (Dr.  William  Laud)  desired  That  Dr. 
Lynn,  the  bishop  of  Sarum*s  chancellor,  who 
was  the  relator  in  this  cause,  might  be  heard 
what  he  could  say  to  this  point.  And  he  was 
permitted  to  speak,  yet  could  not  directly  say 
that  Mr.  Sherfieid  bad  any  notice  of  the  bi-^ 
shop's  inhibition ;  yet  be  mentioned  a  letter 
that  was  sent  to  him  to  give  him  notice  of  the 
bishop's  commands  to  the  contrary,  but  it 
could  not  be  proved  that  ever  any  such  letter 
came  to  his  hands. 

For  the  Defendant, 

Mr.  Herbert.  That  the  Information  con- 
tained seven  several  Charges  aeainst  the  De- 
fendant; for  five  of  which,  that  b  to  say,  1. 
That  he  being  fuctiously  disposed, and  disanect- 
ed  to  his  majesty's  government,  on  his  own  au- 
thority took  upon  him.  to  deface  the  parish 
church  ofSt.Eamoml's  in  New  Sarum.  2.  That 
he  is  an  opposer  of  tbe  authority  of  the  reve- 
rend bishops  and  tlieir  government.  .  3.  That 
he  is  an  encourager  and  maintainer  of  all  such 
as  are  ill-affected  persons  to  their  government, 
and  comemners  of  their  authority.  4.  I'hac 
the  defacing  of  tbe  Window  in  question  was 
done  by  combination  and  confifideracy  between 
him  and  ten  others.  Defendants.  5.  That  this 
was  done  riotously  and  routously  with  force  and 
arms. 

For  all  these  I  appeal  to  this  faonoumble 
court,  w  hat  colour  of  Proof  hath  been  made  ; 
only  it  hath  been  proved  that  the  Defendant 
himself  took  down  a  littie  of  the  glass  of  that 
Window.  And  there  luith  been  some  ofier  of 
Proof  made,  that  it  was  done  against  the  Lord 
Bishop  of  Saruo's  lohibitittDf     A9<l  i^hereat 
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the  said  Dr.  Lyno,  the  said  Bishop's  Chancel- 
lor, hath  endeavoured  lo  prove  some  things  out 
of  course  for  this  last  Cliarge,  we  shall  desire 
and  beseech  your  hudbhips  to  consider  that  he 
b  the  prosecutor  of  the  cause  agninst  the  De- 
fendant. For  the  manner  of  the  prosccut  ion,  it 
liath  been  very  violent, injurious,  and  savouring 
of  uialice.  He  was  the  man  that  *vent  to  these 
Witnesses  and  forty  other  persons,  to  raise  np 
mid  frame  a  Charge  upon  the  Doteudant.  lie 
e^kliihitsa  foul  bill,  or  cau«eth  the  same  to  be 
eiLhibiced  against  the  Defendant,  and  ten  others. 
And  then  faileth  off  from  all  tho»e  ten,  and  de- 
bireth  that  two  of  the  defendants  might  be  wit- 
nesses for  him  ;  and  when  he  had  thus  done, 
never  nsed  them.  And  this,  my  lord,  hath  been 
the  manner  of  prosecution. 

For  the  taking  away  of  the  Glass  Window,  it 
is  Crae^  we  confess  we  did  take  down  part  of  the 
glass;  bat  for  the  second  thing,  it  dotli  not  ap- 
pear that  he  had  notice  of  the  Bishop's  Inhibi- 
tiuD.  And  whereas  sir  John  Finch  hath  insisted 
upon  some  probabilities  for  Proof  hereof;  we 
hope  this  cause  shall  not  be  sentenced  according 
to  probabilities.  Now  though  the  Charge,  of 
those  five  before  mentioned  be  not  proved,  nor 
any  interrogatory  administered  to  prove  them, 
•yet  we  shall  desire  leave  to  offer  our  Proofs  to 
the  contrary  to  your  lordships  considerations. 

And  first,  as  to  the  Charge  that  we  are  ill  af- 
fected to  the  Church  Government,  and  an  en- 
coura^er  of  those  that  be  like  minded,  and  this 
for  private  ends,  and  ont  of  a  private  spirit :  We 
answer,  That  Mr.  Sheffield  the  Defendant  hath 
on  the  contrary,  in  all  his  actions,  been  con- 
formable to  f  he  canons  and  constitutions  eccle- 
siastical, the  Rites  nnd  Ceremonies  of  the  Church 
of  England.  That  he  hath  been  so  far  from  en- 
couraging such  factious  persons,  that  he  hath 
been  very  active  in  his  place  to  pnnish  Separar 
tists.  And  that  he  did  not  this  (in  removing 
this  little  quantity  of  glass)  of  his  own  head  or 
private  spirit ;  but  it  is  true,  he  conceived  it  to 
be  idolatroas,  and  so  was  it  Uiought  by  the  pas- 
tor of  the  church,  and  by  all  the  men  of  the  ves* 
try  thought  fit  to  be  removed.  Wliat  we  did 
therefore,  was  no  way  out  of  a  singular  or  pn- 
vate^apirit,'  nor  our  own  authority,  hut  by  order 
from  the  vestry ;  not  in  opposition  to  the  church 
government,  or  governors ;  but  as  in  respect  to 
the  nature  of  the  thing.  Besides,  all  the  Ce- 
nonSy  Constitutions,  and  Commands  for  tHking 
away  such  superstitious  and  idolatrous  relicks, 
we  shall  prove,  in  fact,  there  has  been  much 
idolatry  committed  therewith.  We  say,  that  of 
a  long  time  there  have  been  meetings  in  the 
vestry  by  Mme  antient  men  of  the  parish,  and 
this  by  power  from,  and  under  the  ecclesiastical 
sovernors;  and  this  they  have  used  to  do,  they 
nave  ordered  many  such  things,  and  they  agreed 
this  Window  should  be  taken  down  by  Mr.  Sher- 
field,  if  he  thought  fit,  and  to  set  up  ndw  glass. 
We  go  not  about  ta  entitle  the  vestry  to  any  ju- 
risdiction ;  we  say  they  are  respondent  to  the 
bishop,  and  he  may  pnnish  them  if  they  abuse 
their  power  t  but  though  thev  have  not  legally 
a  juriadiction,  yet  de  facto  thty  do  meet,  and 
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do  such  things,  though  it  be  not  justifiable;  yel 
this  is  the  question  hrt'ore  your  lordships,  Whe- 
ther those  of  his  niMJestyV  leanied  council  can 
make  it  a  crime,  Yen,  or  No  ?  The  curate  and 
churtrh  wardens  assented,  as  is  required  by  tho 
statute. 

The  queen's  Injunctions,  1  Eliz.  give  power 
to  the  cumtni'^siDntrs  and  oihcrs  to  take  away 
ihiogs  olthi^  natnf  e,  esjccialiy  in  churclies,  pre- 
serving the  walls,  &r.  So  in  the  Articles  set 
out  in  13  Khz.  to  enquire  whether  ihey  were  re- 
innved,  Yea  or  No.  Afterwards  there  was  the 
like  in  the  first  of  king  Jaroes;  and  the  Canons 
contain  one  particular  of  the  like  power  given 
to  the  church  wardens  to  enquire  of  such  mat- 
ters, &c. 

Depositions  of  Witnesses  on  the  Defendant's 

part  read. 

John  Jot/e  of  the  city  of  New  Sanim,  gent, 
saith.  That  he  hath  known  the  Defendant  aiova 
'20  years,  and  hath  ever  «>iqce  observed  him  to 
be  conformable  to  the  church  of  England;  and 
that  the  Defendant,  when  he  is  in  health  and 
at  home,  is  present  at  divine  service  and  ser- 
mons, and  that  during  all  the  time  of  this  depo- 
nent knowing  of  him,  giving  good  exnmpie  by 
his  religious  and  piuus  carriat;e  unto  others ;  and 
that  this  deponent  hath  known  this  Defendant 
divers  times  to  have  received  the  sacrament  of 
the  Lord's  supper  kneeling. — ^That  this  depo- 
nent is  a  parishioner  wiihin  the  parish  of  St  £d- 
mond's  iu  Sarum,  and  a  vestryman. — That  the 
Vestrymen  of  the  said  parish  hrtve  met,  and 
used  to  meet  as  often  ns  tiiey  thou(>ht  fir,  aod 
used  to  mnke  orders  for  repairing  and  adorning 
the  said  parish  church,  and  have  hithf  rto  n>any 
times  ordered  the  taking  down  of  *eai8  m  tha 
church,  and  the  setting  up  of  new,  lakint!  down 
of  windows^  walls,  and  pieces  of  ihe  s<me 
church.  A nd  this  deponent  rememberetii,  thn c 
about  20  years  since,  a  new  pew  wustret-i'd  in 
the  middle  of  the  church  for  the  minister  to 
read  prayers  in  ;  and  14  years  since  a  new  pul- 
pit wns  set  up,  and  part  of  the  mrnitier's  ^eat 
was  again  altered  ;  there  was  also  a  newv  b'ft 
made  for  ringing  of  the  bells,  and  thirty  seats 
were  taken  down  and  new  made,  and  a  glass 
window  in  the  Towers  was  quite  taken  away  ;' 
and  all  this  was  dune  y^  ithout  any  special  order 
from  the  bishop  of  Surum,  for  the  time  being, 
or  any  other  ordmary,  and  never  any  doubt  or 
question  was  made  thereof. — ^That  upon  tho 
16th  Jan.  1699,  at  a  meepng  in  the  said  vestry, 
by  the  vestrymen,  it  was  ordered,  that  the  Win- 
dow in  question  should  be  tnken  down,  and  the 
reason  why,  as  thi?*  deponent  remembreth,  was 
for  the  darkness  caused  by  it,  and  for  that  ic 
was  superstitious;  and  that  five  of  the  said  ves- 
trymen were  Justices  of  the  Peace  within  thf 
said  city  of  New  Sarum. 

Mr.  Heme  noted,  thar  the  Defendant's  Win 
nesses  are  Justices  of  the  Peace,  and  such  as 
have  been  mayors  of  the  chy,  and  are  aldermen 
there  ;  but  the  other*8  Witnesses  are  poor  peo- 
ple, and  silly  women  led  by  Mr.  Chancellor. 

2  M 


Tliis  Witoest  and  many  oihers,  testified  the 
Defendant  to  have  been  coufbriiiabie  during  all 
tke  time  of  ibeir  knowing  bini,  and  oUervant 
of  the  rites  and  ceremonies  of  the  church  of 
England. 

Peter  Thatcher^  clerk^  vicnr  of  the  pari&h 
church  of  St.  Edmond's  in  New  Sarum,  satth. 
That  he  huth  known  tlie  defendant,  by  the  space 
nf  8  years  la&t  pabt ;  that  wlien  he  is  well,  and 
ill  good  health,  he  coineth  to  church,  and  there 
stayeth  all  the  time  of  divine  service  and 
sermon,  and  hath  received  the  Sacraiaent  of 
the  Lord*8  Supper  kneeling.  Tliat  there  was 
an  order  made  in  the  Vestry,  witere  this  depo- 
nent was  prei»ent,  for  taking  down  of  the  Win- 
dow ill  question  by  Mr.  Sherficldr  That  lie 
hath  seen  the  said  Window  since  it  was  brokeil; 
that  the  Story  intended  thereby  to  be  set  forth, 
may  well  enough  be  discerned,  and  this,  upon 
his  certain  knowledge,  for  he  took  special  no- 
tice thereof,  upon  Saturday  last,  before  his  Ex- 
amination; that  there  are  no  letters  in  the 
Window  aforesaid,  describing  the  Jlepresenta- 
tion  of  the  Creation.  That  it  may  be  amended 
ibr  a  tery  small  matter.  That  it  is  not  so  good 
work  aa  some  other  windows  of  the  chui«b. 
That  \m  liath  lieretofore  seen  an  accompt,  made 
in  the  time  of  Henry  7,  9^  Charges  in  sef  ting 
up  certain  Windows  in  the  SHi<l  churah,  which 
are  all  painted  glas^ ;  and  there  was  set  down 
%  particular  of  94  foot  of  glaas,  set  up  at  Zd,  a 
loot,  and  tlus  Window  in  question  containeth 
9t3  foot  of  glass  or  tliereabouts. 

JVb/#,  That  in  the  time  while  this  Deposit! rm 
was  reading,  Mr.  SlicrBeJd  caused  a  map  of  the 
»Wid  Window  to  be  presented  to  the  lords,  re- 
presenting the  said  Window,  and  ail  the  seve* 
ral  breakings  of  the  same,  set  forth  in  colours 
like  the  window  itself,  which  was  insp^ted  by 
ihelordff. 

The  Bishop  of  Z.oN(/oM  at  this  time  took  some 
exception  to  the  testimony  of  the  last  Depo- 
nent, Peter  Thatcjier,  for  that  he  saith  he  know- 
fth  he  cofneth  to  churdi,  and  stayeth  there  ail 
t)ie  time  of  divine  service ;  whereas  he  knoweth 
that  this  Thatcher  himself  hath  not  read  all  the 
divine  service  in  a  whole  year  togetiier;  he 
iMith  not  don«  it  liereiufore,  whataoei'er  of 
late  he  hath  done  for  by- respect. 

Then  preceded  the  Deposition  of  tlie  said 
Peter  Tliatcher. 

f 

That  the  Picture  of  ti)e  old  man  in  blue  and 
sed,  \»  ukeu  to  be  the  picture  of  God  the  Fa- 
tiier,  the  Creator  of  Lieaven  and  Earth ;  and 
that  he  is  (hken  to  be  there  represented  creating 
the  birds  and  beasts,  the  sun  and  moon^  and 
speaking  to  Adam  and  Eve,  &c.  That,  as  this 
depooent  takafa  it,  there^are  many  mistakes, 
^i^ities  and  absurdities  contained  iu  the  said 
Window.  That  he  saw  Emma  Broi%iie  bow- 
ing to  the  Window  aforesaid,  on  whicti  occa- 
BJia«  (tk^s  Deponent  corping  in  ttie  loean  while) 
he  asked  what  was  the  cause  she  so  bowed.  To 
which  «be  answered,  I  do  it  t«  niy  Lord  God. 
Why,  said  this  DepMnent,  wliere  i%  he  ?  Said 
thf  Mid  Cmina  Brof^ue^  in  the  Wiadow,  is  he 
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not  ?  This  deponent  thinketli  he  told  this  De- 
fendant of  tbe  same,  but  doth  not  remember 
the  time  when. 

Michael  Ma^kerell,  of  the  city  of  New  Sa- 
rum,  gent*  saith.  That  he  hath  kiiowa  the  De- 
feudant,  by  the  space  of  SO  years  and  more^ 
during  ail  which  time  he  hatli  been  conformable 
to  the  church  of  England,  and  duly  repaireth  to 
the  Church  and  i»acramcnt,  &c.  That  this 
Deponent  knoweth  he  bath  called  divtre  in 
question  tor  tlkeir  Inconfomiity,  and  divers  have 
been  accused  for  Anabaptists  and  Separatists 
before  him,  and  other  justices  of  tJlepMoe  in 
tlie  same  city,  and  some  of  them  were  impri- 
soned, some  bound  to  their  good  .behaviour, 
and  some  otlierwise  punished  by  his  means; 
and  the  deponent  set  down  the  namea  of  those 
who  were  called  in  question  for  loconfarmity 
in  particular. 

James  Paimer,  of  the  city  of  New  Saruoi^ 
senior,  aged  about  80  years,  saith.  That  ia  the 
said  parish  o(  S(»  Edmond's^  6^  50  years  pas^ 
he  hath  known  divers  of  the  parisbionera  te 
have  met  from  tine  to  time  in  the  vestry  of  the 
said  cimrch,  which  is  p»rt  of  the  sasie  churdv 
or  adjoineth  thereunto;  and  they  have  ordered 
many  things  for  reparation  of  the  said  chnrcb^ 
without  the  bishop  of  $aniO)i  or  any  of  bis  pre- 
decessors ;  aad  diyers  of  the  said  parish  arcg 
and  have  been  called,  and  have  been  and  are 
vestry-men  oi*  the  said  church,  and  thej  have 
done  divers  things  in  the  church  withoiit  the 
bishop's  leave,  as  namely,  the  place  of  r«adtag 
tue  Sen'ice  was  altered  from  out  of  the  choiiv 
and  appointed  and  ordered  by  them  to  be  read 
in  the  l>ody  of  the  church,  without  lieeiiM  froia 
tlie  bisliop :  And  therefore  tiie  parishiooers  did 
not  ask  leave  in  tiii»  caae>  of  tiir  bishop,  to  re*- 
move  the  said  window. 

The  P^fuip  cf  London^  OftiUi  Vestries  take 
upon  them  that  authority  which  pertaineth  not 
unto  them,  and  usually  transgress  thei/  bonnds  ; 
they  were  made  by  the  bishops  henuofi>re^ 
where  tliey  are  granted  and  sutfered,  snd  ia 
many  cases,  by  the  common  law,  we  eawiot  do 
without  ti*m.  The  truth  is^  that  the  Archdea- 
con in  evejy  diocese  was  wont  to  be  *  mapius 
*  oculus  episoopi,'  to  view  and  iofur«  the 
bishop  of  the  things  fit  to  be  reformed.  But 
you  will  sajr*  Sliall  not  those  men  repair,  nor  d^ 
any  thing  in  the  church  without  leave  ?  Yes* 
they  m»y,  but  aot  doubtful  thiags ;  therefore 
for  stich  things  they  should  aak  lic^ue  of  the 
bishop  at  their  perib. 

The  Lord  Keeper •  So  for  manding  of  a  wall, 
or  repairing  things  not  well  done  in  the  obnrch» 
vestry-mea  may  do  it ;  but  when  th^  do  ill, 
they  are  to  be  punished. 

February  8. 

This  day  the  DefendoBt'e  oovnsel  proceeded 
in  reading  their  Witnesses  for  their  Dofence. 

Wiilmfi  Jnit^p  of  the  oity  of  New  Saruns, 
gent.,  aaitlu  That  heretofore,  aboet  9  or  10 
years  since^  he  took  notice  of  ono  WiUiam 
Trumpecter,  who  came  «•  a  stranger  into  the 
town;  and  thia  depoaenfc after uadewtood  his 
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nufte  wfu  Alcknej.  That  tliis  Deponent  bach 
obseri'ed  (he  said  William  putting  off  his  liat  to 
the  said  Window ;  and  that  the  siiid  Wilhani's 
mastery  called  Beech,  did  kneel  down  and  pray 
before  the  Crocifix  in  one  of  ttie  windows.  This 
Deponent  had  conference  with  th<e  said  Wil- 
Itaniy  and  with  his  said  master,  tite  said  Beech ; 
Aad  in  their  talk  they  ttitich  commended  Pic- 
lores  in  Church-Windows,  and  praised  Celtar- 
fnine's  WHtings ;  wherefore  this  Deponent  did 
Conceive  them  both  to  be  Romish  H«cusants  : 
And  this  Deponent  saw  the  said  Trurapetter 
kneeling  and  prayinj^  towards  the  said  wmdow ; 
and  the  said  Beech  kneeling  before  the  Crucifix, 
beating  his  breast,  which  this  deponent  did  con- 
ceive was  idolatry.  * 

Here  the  Defendant's  Counsel  offered  to 
"Speak  Something  to  discharge  the  Defenihiiu  of 
(hat  point,  as  to  the  doing  of  the  said  act  con- 
tr^nr  to  the  lord  bishop  of  Sarmn's  Inhibition. 

W hereunto  Mr.  Attorney  said,  That  this  was 
not  worthy  Uy  be  insisted  on,  because  they  had 
come  short  in  Proof  against  him :  But  as  for 
Mr.  Chancellors  enquiring  into  the  said  of- 
ttnee  done,  we  conceive  it  was  rightly  done,  and 
proper  for  hin  to  do  it;  for  that  this  fact  is  of 
a  mixt  cognizance,  ecclesiastical  and  temporal ; 
ftnd  therefore,  he  being  an  ecclesiastical  o^cer, 
k  was  not  a  fault,  but  a  commendable  thing  in 
bim  strictly  to  enquire  of  the  thing  as  he  did, 
ftnd  it  was  his  duty  so  to  do.  Ahd  for  the  pre- 
paring and  pre-examining  of  the  witnesses,  we 
say,  ifii  this  case  by  him  it  was  lawfully  done, 
and  they  were  justly  prepared. 

The  Defendant's  Counsel  proceeded,  and 
read  divers  Statutes  and  Proclnmstions,  and 
other  Records  and  authorities  in  justification 
of  the  Defendant's  fidct,  as  concerning  the  na- 
ture of  the  thing.  And  first  was  reacltlie  par- 
ticular Injunction  in  the  point,  set  out  1  Eliz. 
th€  2dd  Article  or  Injunction;  Church- War- 
dens are  to  see  the  Churches  kept  clean,  and 
ail  loathsomeness  by  dust  or  otherwise  remov- 
ed ;  I'hat  ^ey  have  in  the  Churches  the  Holy 
Bible  and  HomiHes,  late  set  out  rn  print  against 
Rebellion,  and  other  outrageous  crimes.  That 
tl^iere  be  in  every  Church  a  fair  joining  Table, 
ftnd  a  convenient  Pulpir,  Sic.  Also  they  shall 
tee  that  all  Shrines,  Coverings,  and  Candle- 
sticks, Pictures,  pilgrimages,  llelicks  of  famed 
Miracles,  Rolls  of  Wax,  and  superstitious  things, 
be  Cftken  awav  and  defaced,  preserving  never- 
theless tlie  walls  of  the  stone  buildings  of  the 
Wmdows. 

•  Archbithop  (f  York  (Neale).  The  Church- 
Wardens  executed  this  by  direction  of  the 
Queen's  Visftorv,  not  opon  their  own  authority. 
Then  was  read  the  Article  touching  this 
matter,  set  fi^rth  in  the  Book  of  Articles,  in  the 
13th  year  of  (he  late  queen.  The  title  of 
which  book  is,  '  Articles  agreed  upon  by  Mat- 
'  thew  Archbishop  of  Canterbury,  and  the  rest 
'of  the  Reverend  Bishops,  9  ApriKs,  i!/ti. 
The  Article  frself  rnnneth  thus:  Item,  Whe- 
ther aH  Sfarinet,  Coverinijs,  Rolls  of  Wax,  &c. 
and  pictmf  s  of  false  iind  feigned  iitirades,  be 
mov6d  and  aboliihed. 


Bithop  of  London.  I  do  not  think  that  the 
Story  of  the  Creation  was  a  Picture  of  false 
Miracles. — The  canon  of  13  Elie.  was.  That 
the  Church-Wardens  sliould  enquire  and  make 
presentment  of  such  things  to  the  bishop  or 
ordinary ;  but  it  gave  nu  powei^to  them,  being 
bnt  lay  men,  to  do  what  they  would  in  reform- 
ation. 

Atchbithop  of  York,  The  Injunctions  were 
in  1  Cliz.  when  the  Church  was  very  much  out 
of  Order ;  and  this  was  done  by  specrnl  com- 
mi>sioners^  and  not-  by  the  Church- Wardens 
power. 

Then  was  read  the  Canon  made  13  Eliz.  the 
18th  Canon,  That  tlie  Churcli-VV Ardent  sliouid 
see  the  Church  kept  clean,  t-he  Holy  Bible  to 
be  in  the  Churclies,  and  the  Holy  HomilieS 
lately  set  forth  against  Rebellion,  a  tuir  joining 
Table  for  tlie  Celebration  of  the  Communion; 
and  all  roodlofis,  wotiden  crosses,  pictures  of 
false  and  feigned  miracles,  and  all  other  relics 
of  superstition* destroyed  and  demolished;  tlie 
walls  of  the  Churches  to  be  new  winced,  and 
Mnteni^s  of  Holy  Scripture  to  he  written  opon 
tliem  in  great  letters,  and  a  bason  to  be  in  the 
Clrtirch  wherein  baptism  is  to  be  administered. 
There  was  the  like  matle  in  1  of  kmg  James, 
and  S  Jacobi,  1603,  Canop  85,  That  the  Win^ 
dows  of  the  Church  be  well  glazed,  the  pave- 
ments eren  and  decently  bept :  the  like  eare 
to  be  had  for  the  Church-walls  and  Church- 
yards, that  tliey  be  shut  in  with  pales,  wails, 
and  rails,  as  hath  been  accustomed.  And  the 
officers  are  to  see  that  the  peace  be  well  kept, 
and  that  tt>e  Book  of  Homilies  be  in  the  chorch, 
which  speaketh  against  idolatry  and  superstt** 
tion,  &c. 

Mr.  Herbert,  The  matter  before  yoor  lord- 
sliips  in  judgment,  is  tlie  remoral  of  some  few 
parcels  of  glass  out  of  a  Church-Window.  Now, 
upon  things  thus  opened,  whether  this  be  a 
crime  punishable  in  this  court,  we  humbly  leavd 
to  yOur  h)rdships  to  judge.  But  if  it  shaH  be 
conceived  to  be  dn  ornament  to  the  Chorch, 
and  so  a  fault  in  any  to  remove  it  without  thiK 
bishop's  leave ;  we  say  it  is  true,  we  did  it,  but 
not  upon  oar  own  private  head,  the  Vestry 
agreed  upon  it. 

And  whereas  it  hath  been  oljected,  and 
charged,  timt  the  Defendant  did  this  to  en* 
crouch  upon  the  Church-Government,  we  hopie 
it  doth  not  so  now  appear  lo  your  lordsliips ; 
liet  that  he  is  a  ^ood  constant  observer  of  tlie 
'Church  of  England.  And  for  the  takioj^  down 
of  this  gkiss,  we  have  shewed  what  we.did  sim* 
ply,  and  not  so  much  what  our  own  opinion 
was,  but  as  it  was  conceived  idolatrotis  by 
others. — If  this  he  a  fault,  it  is  then  because 
it  seemeth  to  derogate  from  the  honour  and 
authority  of  the  Church  and  done  in  oppost* 
tion  to  tne  bishops  jurisdiction ;  or  else  it  arts- 
eth  out  of  our  Ahswer,  in  that  wejustify  the 
doing  thereof,  as  in  our  lay-fee. '  But  we  have 
shewed  he  did  not  this  to  make  a  power  in  the 
vestry  against  the  power  of  the  bishop ;  no, 
this  was  an  act  of  duty  to  the  bishop,  and  po- 
nishftble  by  him  if  k  were  xiot  well  doae :  ta 
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gether  with  it.  The  Charge  against  the  De- 
ieiuiant  is,  tliat  he  did  disltonour  to  the  Church : 
but  we  say  that  the  act  was  to  do  honour  to 
God. 

Bhbop  ttf  London,  Was  not  tliis  done  con- 
trary to  the  bishop's  Inhibition?  Let  me  ask 
thi»  question  of  the  Defendant's  c«iunsel.  Why 
did  Mr.  SherGeld  promise  to  satisfy  the  Bishop? 
Did  he  give  this  satisfaction  before  he  did  th« 
fuel?  This  I  must  needs  declare  to  vour  lord- 
ahips,  that  my  lord  bishop  of  Sarum  hath  writ- 
ten to  me,  and  by  his  letters  it  appeareth  suf- 
ficiently how  this*  matter  was  carried  and  what 
passed  about  it :  U  it  please  my  Lord  Keeper, 
It  may  be  read.  (But  this  being  out  of  course, 
and  a  thing  to  which  the  Defendant  could  make 
no  Answer,  was  not  approved  of.)  There  hath 
been  no  fault  in  the  bishop  of  Sarum;  but  ih« 
business  on  the  prosecutor's  part  hath  been  as 
ill  follo\ved  as  ever  I  saw  :  And  on  Uie  other 
side,  by  the  Defendant's  counsel,  as  well  de- 
fended ;  so  much  I  must  sa^r  for  them. 

Sir  Richard  SkeUon,  This  offence  is  clearlj 
against  the  bishop's  authorit;^ ;  and  the  greats 
by  his  Defence  set  forth  in  his  Answer;  and  bj 
what  the  Defendant  bath  shewed,  it  appearetli 
he  did  this  by  his  own  authority.  The  Order 
or  Agreement  of  the  Vestry  is  no  more  but 
this:  You  may,  if  you  please,  do  such  a  thiug: 
Mr.  SheHTield  may,  if  he  please,  take  down  the 
Glass  Window;  that  is  to  be  understood  at 
bis  peril,  they  would  not  stand  to  it.  This, 
especially  in  a  man  of  bis  example,  is  not  to  be 
passed  over  in  these  times.  I  undertake  there 
arc  some  spirits  now,  that  if  they  had  been  alive 
in  Solomon's  time,  would  have  gone  nigh  to 
have  done  violence  to  the  Cherubims;  God 
knoweth  what  would  have  become  of  them  ! 

Mr.  Hernc,  As  to  my  lord  of  London's  ob- 
jection, that  it  seeme'h  it  was  done  after  the  In- 
hibition, Mr.  Sheriield,  upon  his  oath,  deiiieth 
thai  he  had  notice  of  iL  Mr.  Chancellor  him- 
self saith,  he  had  not  notice  till  -after  the  fikct: 
He  was  often  with  the  bishop,  and  he  never 
used  any  words  about  it  to  him. 

Bishop  of  London.  He  undertook  to  satis^ 
the  bishop  (and  the  bishop,  you  are  to  know,  is 
not  bound  to  give  notice  to  every  man  of  his 
public  act  ;)'but  your  Proofs  are,  that  the  vestry 
have  done  these  and  these  things,  without  the 
bishop;  they  prove  matter  of  fact,  but  what 
was  done  heretofore,  maketh  not  much  for  an 
evil  custom. 

Attorney  General  (William  Noy).  We  will 
not  talk  of  the  autfiorityof  the  Vestiy  against 
the  Bishop's  authority,  they  were  at  first  made 
and  suffered  through  negligence  of  the  prelates 
,  themselves.  The  vestrv  consists  of  the  niinister 
and  curate,  and  some  fay-men,  I  do  not  say 
lay-elders ;  they  here  agree  for  the  taking  of 
this  Window  down,  but  the  question  lieth  not 
upon  their  power,  it  lietli  upon  the  fact  itself, 
Cfjnfessed  by  the  Defendant  himself:  and,  I 
say,  if  he  had  not  confessed  and  proved  more 
against  himself  than  the  relator  himself  hath 
done,  be  might  (I  think)  have  gone  without  the 
censure  of  this  court.    It  is  proved  by  the 


we  do  not  divide  the  power  from  the  bishop, 
but  the  quebtion  is  upon  the  exercise  of  this 
pot\er,  whether  the  ves(,ry-men,  when  i hey  have 
done  well,  are  to  be  reprehended;  or  v%henso- 
ever  they  do  any  thing  alxiut  the  ciiurch,  whe- 
ther tiiey.must  siiil  go  to  the  bislMp  for  leave? 

But  though  this  be  not  an  oQencc  in  the 
nature  of  it,  yet  it  is  said,  that  to  us  it  is  an 
olfence,  because  of  our  Ju:>tification ;  which  is 
not  only  defacLo  that  it  is  done,  but  that  it  is 
rightly  done  by  the  vestry  as  their  act  in  their 
l.iy-fee,  which  is  exempt  from  the  bishop's  ju- 
risdiction. 

To  this,  we  answer,  That  this  was  only  the 
opinion  of  the  Defendant,  it  was  not  the  isKue ; 
but  his  disposition  is  not  to  stand  out  in  a  thing, 
which  afterwards  appeareth  imto  him  to  be 
otherwise;  he  did  conceive  it  was  a  lay-fee, 
and  was  their  impropriation :  and  though  he 
§aid  it  was  exempt  from  the-power  of  supreme 
authority,  the  archbishop  or  the  king's  majesty, 
yet  he  did  it  as  the  act  of  the  Church- Waraens, 
which  is  subject  to  the  bishop. 

For  the  act  itseU^  the,  taking  away  of  some 
little  quantity  of  glass,  we  have  shewed 
you  the  usage  of  the  vestry,  what  they  have 
done  in  other  cases;  and  if  every  alteration 
in  a  church  should  be  prosecuted  as  a  crime  in 
this  court,  I  suppose  the  court  would  be  over- 
much filled  with  prosecutions  of  this  nature. 
Thus  much  for  the  Matter  of  the  fact;  then 
for  the  Manner  of  doing  it,  it  is  pretended, 
that  it  was  done  against  the  bishop's  inhibition. 

The  Defendant  hath  denied  tins  point  upon 
])is  oath,  and  sheweth  probubiiity  to  the  con- 
trary :  my  lord  bishop  had  long  and  often  con- 
ferences with  him,  but  never  spake  to  him  of 
this  thing. 

Next,  for  that  circumstance,  that  by  this  ex- 
ample of  his  breaking  the  Window,  some  others 
have  done  the  like ;  but  in  the  Books  we  find 
Anljj;  that  somebody  did  break  the  windows 
again  after  this,  but  who  it  was,  is  not  set 
down.  Two  or  three  times  a  year  for  glass 
wiqdows  to  be  broken  by  accident  is  a  common 
thing.  We  find  also  that  after  this  a  pitch- 
fork was  found  hanging  in  tlie  Window ;  we 
say  that  this  was  discovered  only  upon  Proof, 
and  was  not  in  the  Pleading :  but  the  men  that 
examined  this,  smd  tliat  it  was  a  madman  in- 
deed tliat  came  that  way,  and  threw  his  pitch- 
fork there,  and  this  might  have  been  proved. 
And  shortly  after  many  mnre  glass  windows 
were  broken,  but  where  or  in  what  Church  it 
doth  not  appear  as  I  conceive.  .  And  whereas 
it  hath  been  said  by  a  silly  maid  that  she 
thought  Mr.  Shcrfield  was  mad ;  and  it  hath 
been  said,  he  went  about  like  a  madman  :  We 
say,  that  if  his  faithful  care  and  indu&try  in  that 
city  for  the  good  thereof,  if  his  advice  in  all 
the  kingdom  so  well  known  he  respected,  he  is 
not  to  be  accounted  a  madman :  he  did  not 
come  in  a  mad  and  braving  manner,  but  se- 
cretly, and  this  is  proved  by  the  mother  and 
daughter;  we  say  the  more  privately  it  was 
doue,  the  less  offensive  it  was :  which  we  sub- 
mit to  your  lordsliips,  and  the  whole  Cause  to- 
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Defendant's  Witnesses;  and  that  he  did  it,  is 
confessed ;  but  be  aliedgetb  in  his  excuse,  thai 
for  20  ^ears  he  observed  this  window,  and  he 
took  offence  at  it;  be  sat  in  a  seat  in  the 
church,  and  lie  could  not  choose  but  gaze  on 
it;  be  could  not  rest  with  a  good  conscience, 
but  tiie  Window  must  be  takei^  down  :  But  in 
all  these  20  years  be  never  complained  to  the 
Ordinary ;  but  after  20  year*  he  proposeth  it 
to  the  vestry;  there  were  present  (he  church- 
wardens, the  vestry-men,  and  Mr.  Thatcher 
the  minister;  some  were  so  wise  as  to  question 
whether  the  bishop*s  consent  were  not  to  be* 
hud  unto  it:  To  this  the  Defendant  saitli,  he 
will  satisfy  the  bishop,  but  never  offered  to 
do  it:  Afterwanis  it  is  agreed  Mr.  Sher- 
field  may  take  it  down^  provided  he  make  it  up 
again  with  new  plain  glass.  The  bibhop,  hear- 
ing of  this,  sendeth  for  one  of  tlie  church- 
wardens, Olid  makes  a  publick  act  to  prohibit 
the  taking  of  the  Window  down,  and  suspends 
the  power  of  the  vestry,  if  they  had  any :  of 
this  the  bishop  is  not  bound  to  give  notice : 
The  Defendant  must  do  it  afterwards  at  his 
peril,  and  he  told  others  that  the  chancellor  op- 
posed it. 

For  the  Manner  of  it,  when  he  cometb  from 
London,  he  went  in  secret  manner,  it  was  be- 
tween four  and  live  of  the  clock,  when  at  (hat 
time  of  the  year  it  was  between  day  and  night, 
growing  to  darkness :  And  he  went  by  himself, 
he  took  no  glazier  with  him,  nor  any  other  to 
witness  his  act,  no  not  so  much  as  any  one  of 
tiie  vestry- men,  upon  whose  authori  y  he  said 
he  did  it;  and  thus  in  private  and  secret  man- 
ner he  committed  this  exploit.  It  is  said  by 
the  Witnesses  on  his  part,  that  some  did,  by 
occasion  of  it,  commit  Idolatry,  but  Mr.  ShtT- 
field  knew  not  of  it,  (for  any  thing  that  appear- 
eth;  besides,  he  did  not  follow  the  Vestry's 
order  in  doing  it,-  for  he  broke  it  down,  be  did 
not  take  it  down :  he  taketh  offence  at  the  painted 
errors,  but  he  bath  broken  it,  and  never  mend- 
ed it  again:  But  be  breaketb  that  part  only 
which  offended  him,  the  head  and* the  feet :  lif 
this  bad  been  done  in  the  execution  of  a  pub- 
lick  act,  he  would  surely  have  had  some  wit- 
nesses of  it;  but  he  had  none,  he  bolted  him- 
self into  the  church,  that  none  might  see  him, 
he  was  not  willing  to  be  seen  ;  so  it  was  clan- 
destinely done :  If  it  had  been  done  by  him 
upon  the  order,  he  would  have  consulted  with 
the  glazier;  wherefore  certainly  he  executed 
his  own  humour,  and  not  the  vestry*s  order. 

It  bath  been  farther  said,  to  excuse  the  De- 
fendant, that  he  may  and  must  do  it ;  but  of 
how  dangerous  consequence  this  '  may  and 
*  must  be/  is,  I  shall  endeavour  briefly  to  shew 
unto  your  lordships.  He  ukes  ncitice,  first, 
tliat  the  church  is  a  lay-fee,  and  being  in  the 
parishioners,  and  himself  nparisl)ioner,  that  be 
roay  therefore  do  it :  but  from  this  tliey  have 
already  started,  and  they  may  and  must  do  it ; 
for  they  well  know  it  is  a  parochial  church,  and 
endowed  with  a  vicarage,  which  if  thev  should 
iiave  denied,  we  have  the  record  itself  ready 
here  io  court  to  prove  it.-^But  yet  they  say, 


there  hath  been  a  vestry  even  from  the  first 
foundation  :  and  they  have  done,  and  used  to 
do  divers  such  tilings  ;  they  have  made  scats, 
pulled  down  seats,  removed  the  place  for  read- 
ing the  ser\'ice  out  of  the  choir  into  tlu:  body 
of  the  church,  taken  doun  walls  of  the  church, 
and  the  like,  m  ithout  the  bishop's  leave  or  li- 
cense, aiul  therefore  may  take  down  tliis  Win- 
dow. 

My  lords,  there  is  a  great  deal  of  difference 
bi*tween  repairing  and  reforming:  Reformation 
ought  to  be  made  always  by  the  supreme 
power,  not  by  private  men  :  but  when  private 
persons,  or  a  ve-try,  will  take  upon  them  refor- 
mation, I  make  bi)id  to  say,  it  is  the  highway 
to  pull  all  out  of  oidir  with  their  reformation. 
Something  was  said,  a^  if  the  reason  why  the 
Window  should  be  taken  down,  was,  because 
the  painting  darkened  the  church  :  But  if  this 
had  been  all,  I  sitould  not  have  spoken  much 
cigainst  it.  Bui  it  was  done  for  reformation, 
his  conscience  could  not  bear  it.  If  it  should 
be  lawful  for  private  men  to  do  thus  mucli, 
what  will  thev  do  next  P 

Nay,  some  hold  our  church  is  idolatrous 
and  unclean,  hecause  Common  Prayers  are 
said  in  them,  and  Masses  havo  heretofore  been 
said  in  th'in  ;  and  then  fore  these  reformers 
would  at  the  next  bout  take  away  our  churches 
also ;  this  must  be  next.  As  to  the  kneeling 
down  to  the  windows  by  some;  it  may  be 
some  will  do  >o  to  a  Saint,  or  one  of  the  Pro- 
phets of  tlh-  Old  Testament,  when  they  sec  their 
fiictures  in  a  church  or  chapel,  (us  in  Lincoln's- 
nn  Chapel)  which  if  they  do,  then  Mr.  Sher- 
field  must  pull  such  windows  down,  or  some- 
body else  to  whose  conscience  it  is  a  trouble. 
Aiiain,  because  it  is  a  Cause  of  Idolatry  in 
others,  therefore  must  Mr.  Sherfield  pull  it 
down  ;  but  it  is  such  idolatry  as  must  be  con- 
cealed from  the  ordinary.  Suppose  another 
man  come,  and  say  it  is  no  cause  of  idolatry, 
and  therefore  it  shall  stand  still :  Thus  they 
differ  first,  and  then  they  fight  for  it ;  next 
they  hnve  partakers  on  both  sides,  and  so  an 
insurrection  may  come  of  it,  which  has  many 
times  taken  its  beginnings  from  less  occasions 
than  this :  And  though,  God  be  thanked,  in 
this  case  it  was  not  so,  yet  it  might  have  been, 
and  may  be  so,  if  such  things  should  be  allow- 
ed, in  other  instances  of  like  nature  hereafter. 
But  he  may  and  must  do  it,  because  of  the  late 
queen's  Injunctions  and  Articles,  &c. 

Tlie  Injunctions  and  Articles  are  but  to  au- 
thorize the  Ordinary  to  enquire  of  such  things, 
fit  to  be  reformed  in  churchts  by  the  church- 
wardens, and  other  officers  :  and  they  are  to 
present  it  to  them,  and  so  they  are  to  be  re- 
formed by  the  power  of  the  Ordinary  in  every 
diocese  and  jurisdiction  :  And  the  ipeaning 
was,  that  all  relics  of  idolatry  and  superstition 
should  be  taken  away ;  but  every  memorial,  or 
story  of  a  saint  and  prophet,  is  uot  a  relic  of 
idolatry  or  superstition.  Any  monument  of 
superstition,  or  of  feigned  or  false  rairacler., 
may  be  taken  down ;  but  monuments,  or  pic- 
tures for  memorials  of  saints  or  prophetS;  are 


S»]  STATE  TRIALS,  SCaAKLEsI.  ye^Q.-^PrdeeaUnpt^gmnHHrnySk^^    [540 


not  idolatroos  or  soperstitious.  If  tfa^  &hboId 
be. so,  because  some  men  conceire  them  9t>, 
*  «nd  Chen  they  may  pull  them  down  of  their 
own  heads,  why  then,  many  might,  and  1  doubt 
not  but  some  fiery  spirits  would,  take  hpoA 
them  the  boldness,  to  pull  down  all  cathedral 
churches,  because  they  are  made  in  form  of  a 
cross,  which  some  of  the  precise  sort  cannot 
abide :  And  so,  because  churches  stand  for  the 
most  part  east  and  west,  tliey  would  pull 
iAkem  down,  because,  forsooth,  they  hola  it 
superstition.  But  reformation  is,  and  always 
hath  been  a  work  of  public  aathority,  and 
some  men  have  been  punished  in  this  court, 
lieretufore,  for  oflfending  in  this  kind. 

In  the  queen's  time,  many  went  abroady  of 
Cheir  own  heads,  to  break  down  crosses,  images, 
and  pictures  of  all  sons,  in  the  44th  Eliz.  At 
Banbury  they  pulled  down  the  cross  there. 
And  in  the  12th  of  king  James  some  were 
brought  here  in  this  court,  ore  tenut,  and  sen- 
tenced for  the  like.  And  by  the  Sentence  you 
shall  see  what  nnme  is  given  to  those  men,  who 
pulled  down  crosses ;  I  shall  read  but  these 
two  records,  and  say  no  more. 

The  Records  were  read  by  Mr.  Robert  Page, 
the  Recorder's  Attorney. 

*  By  the  Queen,  a  Proclamation  against  pnIN 

*  ing  down  uf  Images  and  Pictures :    Whereas 

*  many  violent  persons  have  of  late  of  their 
/  own  authority  gone  about  to  deface  the  Walls 

*  and  Glass  Windows  of  Churches,  and  in  their 
^  violence  have  pulled  down  Tombs  and  Monu* 

<  ments  of  noblemen,  and  gentlemen  deceased, 
'  to  their  dishonour,  and  to  the  breach  of  our 
'  peace  :    Therefore  a  strict  commandment  is 

*  given  that  all  men  forbear  to  break  the  Pic- 
^  tures  set  upon  tombs  or  grares,  and  not  to 

*  break  the  pictures  or  portraitures  of  the  no- 
'  blemen,  or  others  in  churches,  church-walls, 

*  windows,  &c.  nor  any  images  whatsoever, 
'  without  the  advice  of  the  ordinary,  or  the 
'  advice  uf  the  qoeen*s  majesty,  or  her  council, 

*  tec.    Given  44th  Eliz.' 

The  other  Record  is  this : 

'  la  Camera  Stcllata  anno  regni  Jac.  duode- 
^  cimo.  Whereas  Wtlfiam  Dale,  John  Edeif, 
'  Hugh  Jones  and  Richard  Jackson,  and  other 

<  reflectory  Puritans  and  Brownists,  did  deface 
'  divers  Crosses  in  high-ways,  in  the  night- 
'  time :  For  this  the  Jud^ent  of  this  Conrt  is 
'  u{>on  their  confession  m  open  court,  that  the 
'  said  William  Dale,  John  Eden,  Hugh  Jones 
'  and  Richard  Jackson,  shall  be  bound  to  the 
^  aood  behaviour,  and  acknowledge  thefr  of- 
^  Knee  at  the  assizes,  and  everv  one  of  theso 
'  pay  100  marks  fine  to  the  kmg^  use/ 

Vour  lordships  see  now  that  the  deftodant 
might  not  do  it  as  he  did,  nor  was  he  boimd  to 
do  it  at  all ;  we  therefore  leave  it  now  ta  your 
lordships  to  censnre. 

Tbe  Scn^NCE. 

ChanceUor  of  the  Exchequer  (Lord  CottiiT|- 
*"-*>.    This  Cause,  may  it  pleilse  your  loru- 


'  ships,  is  of  great  weiglit,  and  well  deserves  the 
consideration  of  this  Court :  it  is  brourht  by 
his  majesty's  Attorney  General  against  this  De« 
fendant,  Henry  Sherfiekl,  and  some  others; 
but  the  rest  tire  not  proceeded  against.  His 
offence,  as  it  hath  been  proved  by  witnesses, 
and  confessed  by  himself,  is  the  wilful  breaking 
of  a  Glass  Window  in  a  church  in  Salisbury, 
which  window  anciently  stood  there;  and  this 
he  endeavours  to  justify.  That  these,  and  snch 
like,  are  the  acts  of  Puritans  and  Brownists,  it 
appeareth  upon  record.  His  Answer,  I  con- 
ceive, to  be  a^nst  him,  though  he  now  quits 
that  part  of  bis  justification,  and  it  sheweth  his 
spirit.  It  is  said  he  is  a  wise  man,  and  an  old 
man,  learned  in  the  laws,  and  that  grey  hairs 
are  upon  him ;  bot  it  had  been  a  better  ai^u- 
ment  of  eztennation  to  have  said  he  was  a  Weak 
man,  a  poor  man,  or  a  mad  man.  He  took 
scandal,  and  it  was  an  offence  to  his  con- 
science; but  this  was  a  tender  and  »canthd-re- 
ceiving  conscience;  be  must  have  the  window 
removed. 

This,  and  such  like  matters  maj  go  very  far, 
and  great  mischiefs  may  arise  1^  it,  as  there 
have  of  late  years  )>oth  here  in  this  kingdom 
and  in  France.     He  did  not  only  do  this,  but 
he  boasted  of  it  when  he  had  done,  as  if  he  had 
reformed  Superstition :  one  Day*s  Work,  in  the 
representing  the  Creation,  is  set  before  another; 
and  the  Picture  of  the  little  old  man  in  blue, 
must  be  the  picture  of  God  the  Father.    But 
this  is  as  light  as  to  afiiitn,  that  Idolatry  may  bo 
committed  to  any  thing,  which  fbr  ornament 
the  painter  hath  made.    But  for  the  making  of 
pews  in  the  church,  pulpits,  &c.  this  is  but  re- 
paration, from  this  they  come  to  reformation. 
Six  of  the  vestry,  at  least,  conceive  they  have 
power  to  pull  down  this  Window,  they  agree 
It  shall  be  taken  down,  and  Mr.  Sherfield  may 
do  it  if  he  please,  &c.    This  was  in  Jan.  10$9, 
5  Car. ;  bot  it  was  not  done  till  Oct.  following, 
and  then  it  is  nut  taken  down,  but  brokm 
down.    I  verily  believe,  though  it  appears  not 
in  proof,  and  therefore  as  a  nan  Uqnet  I  pass  it 
by,  that  he  knew  of  the  bishop's  Inhibition. 
But,  say  they,  why  then  should  not  the  bishop 
speak  to  him  of  it  r  He  saitft  it  is  a  lay-fee;  and 
said,  that  before  the  fact  Mr,  Chaifcelfor  op- 
posed him.    The  violent  manner  of  his  doin^ 
It,  fs  hoth  proved  and  confessed.    It  is  said  he 
b  a  justice  of  peace,!  hope  yoar  lordships  will 
take  order  he  be  jdstice  no. longer.     It  is 
proved  he  received  the  Coratminion  kneeling  ; 
why  did  rhey  not  pnwe  likewise  that  Mr.  Sher- 
field  was haptizedr  Who  dontts  that  Mr.  Shef- 
field was  baptized  ?  There  was  a  strict  inquisi- 
tkin  to  prove  the  fact;  it  was  well  done  so  to 
enquire,  ^ou  see  the  ill  example  of  it,  others 
followed  It.    They  sny  it  was  a  madman  who 
did  it :  this  was  not  proved :  bort  it  was  mora 
like  he  was  mad  himself;  it  was  indeed  (he 
act  of  8  madman,  and  fit  for  none  bat  madmen 
to  unitate. 

For  bis  Answer,  I  take  rt  to  be  full  of  siii|;Q- 
larity  and  pride-  and  itotvithstandineany  thmg 
contaiaed  thtrem,  or  m  the  Proof,  1  hoht  thil 
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im  action  a  great  offence,  aa  offence  of  great 
•candal  and  presumption  ss  to  bini  that  knows 
the  law.  ]f  be  or  others  had  been  minded, 
upon  KDod  advice,  or  in  good  way  to  have  pre- 
seuted  tiiis  or  the  like  thing  fit  to  be  reformed, 
to  the  proper  ordinary,  or  to  the  king's  ma- 
jesty, being  the  supreme  head,  be  and  they 
fthouid  have  done  ^ell,  and  have  had  a  great 
many  tlianks  for  so  doing:  but  though  it  were 
£t  to  be  removed,  it  was  not  in  his  or  the  vea- 
try'a  puwer  to  do  it.  I  take  it,  it  differs  not 
from  that  case  adjudged  here  in  tliis  court  the 
last  day,  when  a  great  many  poor  men,  who 
bad  a  Eight  to  Common,  but  in  claiming  it 
made  a  riot,  were  justly  punished.  So  here, 
thougb  this  Window  were  scandalous,  yet  a 
private  man,  nor  nMoy  private  men  cannot 
Cake  it  down :  for  what,  as  Mr.  Attorney  said, 
if  one  half  tlie  town  would  have  it  stand,  and 
the  other  half  would  have  it  down,  what  must 
foUow  but  insurrection  ?  So  that  here  is  in  this 
a  great  deal  of  disobedience,  and  that  done  io 
the  singularity  of  his.  spirit  in  contempt  oi  the 
Church;  be  hath  thereby  touched  upon  the 
regal  power,  and  encroached  upon  the  hierai^ 
chy  of  the  bishops,  w^o  have  their  authority 
from  the  king.    I  come  now  to  my  Sentence; 

*  I  will  have  bim  to  be  no  more  llecorder  of 
<  tbis  city,  That  be  be  bound  to  the  good  be- 
'  haviour.  That  he  make  a  public  ackaowledg- 

*  meot  of  bis  fault  in  tliat  Church  where  his 

*  fact  was  done,  and  in  the  Cathedral  Church, 

*  and  that  he  may  pay  1,000/.  fine  to  tlie  king's 

*  majesty.' 

Ijird  Chief  Justice  of  the  Common  Pleas 
(sir  Robert  Heath).  In  this  cause,  brought  by 
Information  by  myself,  when  J  was  hisoMJesty's 
Attorney- General,  against  Mr.  Sheffield  and 
«thers,  the  relator  hath  only  proceeded  against 
this  one. Defendant.  Upon  all  that  batli  been 
said  on  both  sides,  these  tiiing;s  come  to  my 
coDsideratioo,  the  fact,  and  the  circumstances 
of  aggravAion  ?  for  the  first  of  tliese,  I  shall 
agree  it  to  be  an  offence ;  but  I  shall  not  acree 
in  the  manner  of  panislmient,  set  by  myTord 
that  spake  last.  I  dare  not  give  encourage- 
ment for  any  private  man  to  do  any  public 
tiling  in  church  or  commonwealth  of  his  own 
authority,  it  is  a  very  pernicious  and  dangerous 
thing ;  but  yet  I  shall  not  sentence  him  for 
some  things,  which  in  the  first  place  I  shall 
make  mention  of. 

1,  That  he  should  do  it  by  Confederacy  and 
Conspiracy  with  others^  and  that  riotously :  it 
is  true,  it  is  thus  charged  io  the  Bill ;  but  this 
is  not  proved,  nor  any  other,  than  Mr.  Sherfield 
himself  prosecuted.  I  must  confiiss,  I  was  in^ 
formed  that' the  Canse  was  much  foaler  than  it 
2$^  and  many  others  were  suspected  to  have  an 
hand  in  it;  and  this  was  the  reason  of  the 
Cbai^  in  tlie  Information. 

2.  It  may  be  he  took  ju^t  seaadal  at  this  sn- 
ptrstkiues  Window ;  and  had  he  only  moved  it 
at  the  vestry,  ibis  alone  had  not  be«i  so  great 
ft  laolt,  if  he  had  done  acoarding  as  the  Veetry 
•td«red. 

8.  Tbftt  he  did  it  ftoatmy  to  the  commaod 


and  direction  of  the  bishop;  but  this  I  dare  not 
say  is  so  fully  proved,  as  on  it  to  ground  my 
Seatence,  though  I  verily  think,  as  to  my  ow9 
private  satisfaction,  be  could  not  but  know  oi 
the  bishop's  Inhibition.  However,  seeing  it  ia 
not  proved,  (tliougb  if  it  had  been  carefully  fol- 
lowed, I  doubt  not  but  it  might  have  been  made 
appear  sufficiently ;  for  the  bishop  of  Salisbury 
himself,  and  many  others,  might  have  been 
examined  in  it)  I  pass  it  over  as  a  thing  not 
manifest.         '      *^ 

4.  That  this  was  done  out  of  the  spirit  of 
contradiction,  and  in  opposition  of  the  Church«> 
Government :  I  condemn  his  rashness  and  heat 
of  spirit  in  doing  it  without  the  bishop;  but  I 
cannot  perceive  that  it  was  done  to  oppose  the 
bishop,  or  ecciesiasiical  government.  Jf  this 
had  been  proved,  or  did  appear  in  his  actions^ 
I  should  have  aooounted  it  the  greatest  matter 
against  him ;  as  fi>r  his  inward  Siougbts,  I  dar« 
judge  no(  man's  conscience. 

5.  That  be  did  this  in  a  profane  manner,  and 
that  it  was  a  breach  of  piety  towards  God.  I 
must  eoafess  I  think  not  so,  hut  rather  that  the 
offence  was  fit  to  be  removed ;  he  was  niered, 
and  his  conscience  offeaded  at  it;  and  I  verilj 
think,  if  the  bishop  had  been  toU  of  it  in  a  de» 
cent  manner,  be  would  have  reformed  it. 

6.  That  it  was  done  riotously ;  but  it  is  dear 
there  was  no  riot  in  the  manner  of  doing  thia 
thing :  and  so  I  liold  this  no  aggravatmg  dr^ 
cumstance,  he  did  but  satisfy  bis  ill-grounded 
conscience. 

7.  That  when  he  had  thus  done,  he  boasted 
of  it;  this  appeareth  not,  no  man  seeth  thia 
proved:  nay,  in  his  answer,  opened  by  his 
counael  on  his  oath,  he  saith  he  accoooteth  it 
a  great  cross  to  him,  and  is  very  sorry  for  it. 

As  to  his  place  and  authority,  his  wisdom 
and  gravity,  and  his  profession,  these  OKcase 
him  not,  but  ratlier  increase  his  fault.  As  U^^ 
the  colourable  pretences  by  him  used  in  acting 
this  business,  i  do  not  take  these,  or  his  secret 
going  about  it,  to  aggravate  his  fault;  I  think 
Vestries  have  too  great  power,  and  often  take 
upon  them  to  do  things  beyond  their  nower; 
and  yet  I  know  nothing  to  tlie  contrary  but  the 
reverend  bishops  may  abridge  that  power  when 
they  will.  As  to  this  action  of  bis,  I  find  that 
lie  did  it  not  <  contra  voluntatem  episcopi,  sed 
*  prater;'  that  he  was  the  first  mover  of  the 
matter  to  the  Vestry :  this  is  not  a  fimlt  in  him, 
I  think,  but  well  done  of  him ;  and  yet  when 
the  vestry  had  done  tliis,  and  the  Defendant 
executed  their  order  or  agreement,  I  do  not 
seci  but  the  bishop,  if  thej  hod  done  ill,  miebt 
have  punished  them.  Give  me  leave,  I  be- 
seech your  lordships  to  speak  thus  mncfar  a 
jud^e  must  not  speak  his  o(\ii  imacinatioosy 
but  according  to  Proof;  lie  is  bound  ever  ta 
give  Sentence  seetmdttet^fo^^e,  notprvbabiiim. 
That  he  undertook  to  satisfv  the  bishop,  this  1 
think  is  proved  by  one  single  Witness ;  but  yec 
this  action  of  the  Defendant,  I  conceive  to  be 
an  error  in  the  Defendant.  The  Vestry  (he 
should  have  known)  are  but  private  men,  smd 
have  no  jurisdiction  to  leform^  whatsoever  they 
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have  done  in  matters  of  repair  heretofore.  Bat 
if  this,  or  sQch  like  things  should  be  permitted 
in  the  Churcti-foveri»meitt,  to  be  done  upon 
private  authority,  why  shouUi  not  the  like  men 
do  the  tike  in  the  commonwealth?  and  (hpn 
vre  should  be  at  an  evil  pa^s.  We  rend  in  the 
Book  of  the  Judges  of  Israel,  when  there  was 
no  king  in  Israel,  private  men  did  what  was 
good  in  their  own  eyes,  anil  many  erroneous 
.thiugs  and  slaughters  tell  out  ihereuiion. 

There  was  cause,  I  am  satisfied,  that  this 
Window  should  be  removed.  It  was  made  for 
the  Picture  of  God  the  Father,  and  so  it  wiis 
^ene;*aUy  conceivi-d  to  lie :  but  though  it  was 
idolatrous,  and  their  bowing  to  the  same  was 
conceived  lo  be  idiilatry,  they  should  therefore 
have  told  the  bishop  of  it;  which  seeing  neither 
JVlr.  'Shertieid  nor  the  Vestry  did  do,  he  is  not 
in  this  to  be  excused.  I  sball  therefore  agree 
to  sentence  hia>  for  this  fault ;  but  I  shtUl  for- 
bear to  put  him  from  his  place  <>f  Recorder  in 
the  said  City :  it  is  not  an  offence  in  him  as 
Recorder,  nor  as  Justice  #)f  Peace.  I .  hold 
every  nr  m  that  is  sentenced  should,  as  near  as 
may  be,  be  sentenced  eo  modo  quo  offmdit,  and 
therefore  1  think  not  fit  that  he  be  put  from 
either  of  his  places,  for  else  we  should  for  this 
^  one  offence  censure  him  as  wortliy  to  be  cut  off* 
from  his  places,  and  so  good  for  nothing.  And 
I  shall  forbear  to  bind  him  to  the  good  beha- 
viour, for  be  is  a  gentleman  of  reputation  in  the 
country  where  he  dwelleth;  and  I  have  ob- 
served, that  a  gentleman  is  nut  bound  to  the 
good  behaviour,  but  for  very  foul  and  enormous 
offences.  But  I  would  have  him  to  make  ac- 
knowledgment of  his  Fault  unto  my  lord  bishop 
of  Salisbury,  and  before  such  a«  he  shall  call 
unto  him :  and  I  would  have  him  give  some 
latisfl^ction,  and  this  in  the  very  kind  that  he 
hath  offended,  at  the  discretion  of  the  Bi»hop. 
For  tiie  Fine  of  1,000/.  set  by  my  lord,  that 
•pake  last  before  me,  I  hold  it  to  be  too  much 
for  an  error,,  being  there  appeareth  no  am- 
kempt :  I  sball  therefore  think,  and  so  set  500 
marss  to  be  enough. 

Lord  Chief  Juttice  of  the  KingV Bench  (Sir 
Thomas  Richardson).  My  lords,  Mr.  Attorney 
General  is  plaintiff  against  Henry  Shertitld,  etjq. 
We  are  not  to  take  notice  of  any  more  Defen- 
dants, because  they  are  not  proceeded  against; 
for  this  cause,  my  lords,  I  hold  it  comes  fitly 
and  properly  before  your  lordships  liere.  This 
h  rightly  crimen  tUUionatum,  I'here  be  many 
covers  in  it;,  for  it  is  of  miicd  cognizance,  and 
therefore  fit  for  this  court,  which  I  ever  held  to 
be  the.greatest  courts  except  the  parliament. 

In  delivering  of  my  mind,  I  shall  crave  par- 
don; if  I  speak  any  thing  which  shall  be  mis- 
taken. For  the  fact,  (as  it  appeareth  unto  me 
upon  the  Proofs)  it  was  the  breaking  of  a  cer- 
tain W^indow  of  painted  glass,  not  one  of  the 
•  greatest  in  the  church :  it  was  a  private  Window, 
and  it  was  privately  done  by  him  with  his  black 
staff.  His  motive  to  do  it  was  this.  There  was 
offence  in  this  Window,. and  he  conceived  that 
it  was  idolatry,  or  the  cause  of  idolatry.  The 
•ffenc*  wasy.that  God  the  Father  should  be 


pictured  there  in  the  form  of  an  old  manin  hlu« 
and  red.  I  have  no  reason  to  think  Mr.  Shef- 
field took  this  to  be  made  for  God  the  Father; 
for  he  never  -was  nor  never  can  be  pictured. 
Who  knowethhim  so  well?  Moses  himself  saw 
but  his  back  parts.  But  give  me  leave,  my 
lord5,  as  for  Idolatry.  This  worshipping  of 
idols  is  the  greatest  sin  of  all  others ;  it  is  a 
spiritual  idolatry ;  it  is  to  give  God's  honour 
unto  creatures:  For  the  Homilies  of  the 
Church,  I  think  they  are  very  excellent  things 
(and  so  they  are  without  doubt;)  and  there  is 
an  excellent  Homily  against' Idolatry:  so  that 
Mr.  Sheffield,  and  others,  taking  offence  at  the 
pictures  in  this  Window,  (although  I  see  not 
why  it  should  be  taken  for  God  the  Father) 
they  might,  to  avoid  occasions  of  evil  desire, 
endeavour  to  remove  the  same.  But  then  I 
hold  he  should  have  gone  to  the  proper  judge 
that  hath  power.  And  here  I  find  fault  with 
him,  thut  in'  the  SO  years  of  bis  continued 
"offence  thereat,  he  would  never  resort  to  the 
bishop  to  complain  thereof:  This  was  certaiiily 
*  scandalum  acceptum,  et  non  datum.'  He 
should  have  gone  to  the  bishop;  but  for  his 
colour  to  do  the  same,  by  the  order  of  the 
vestry,  I  think  it  a  mere  colour.  Two  with- 
stood this  motion,  eight  or  six  consented  to  the 
taking  of  it  down.  I  marvel  any  question  at 
all  was  made  of  it;  for  I  know  Mr.  Sheffield  is 
as  well  beloved  of  the  citizens  as  any  man  can 
be;  and,  I  presume,  he  might  command  an 
order  in  the  vestry :  but,  I  say,  the  vestry  hath 
nothing  to  do  to  reform,  it  wfiolly  belongeth  to 
the  bistiop.  And  the  po  w  er  of  the  church- war- 
dens, by  the  Canons  and  Constitutions,  is  but 
to  inquire  and  present ;  but  the  bishop,  the  su- 
preme ordinary  in  his  diocese,  and  the  arch- 
deacon, who  is  '  magnus  oculus  episcopi,'  sre 
the  proper  agents  in  a  work  of  reformation ; 
what  mischiei^  would  else  ensue  f  There  was  a 
special  commission  in  Henry  8'stime.  I  know 
who  were  commissioners,  and  have  seen  the 
commission :  They  did  strange  things ;  but  I 
have  seen  asain  as  strange  stories  of  things  be- 
fallen those  nouses. 

In  3  Edw.  6,  cap.  10.  it  was  enacted,That  Re* 
formation  in  the  churches  should  be  made  by 
Archbishops  and  their  Commissaries.  This 
was  repealed  by  queen  Mary,  but  set  on  foot 
again  1  Jac.  and  these  times  mubt  follow  the 
wisdom  of  an  act  of  parliamenu  Again,  ot 
what  dangerous  consequence  is  this  act  of  Mr. 
Sheffield's?  If  these  men  should  be  permitted 
to  be  reformers,  they  would  reform  some  things 
that  need  no  reformation.  I  have  seen,  in  some 
churches  in  my  circuit,  some  Stories  of  theT^ew 
Testament,  some  in  windows,  son^e  in  needle- 
work, and  woven-work;  *God  forbid  these 
should  be  taken  away. 

The  manner  of  his  doiiig  of  it  I  like  not.  He 
did  not  take  it  down,  but  break  it  down  in  the 
head  and  feet,  which  offended  him :  This  shoold 
have  been  the  act  of  public  authority ;  he  pre- 
sumcth  to  do  it  in  the  church,  a  sacred  place, 
and  ever  privileged :  Therefore  it  was  an  o^ 
foiioe  to  use  any  vioieDce  io  it^  tlibugh  but  i« 
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the  windows,  aod  therefore  Co  be  punished.  I 
thmk  eliurciie«  too  little  regarded;  I  hold  it 
very  ill  that  he  did  it  so  i»  private.  lie  might 
rather  liave  taken  a  glazier  with  him.  Yet  J 
hold  clearly,  he  doth  not  disafiect  the  govern- 
meat.  To  my  knowledge,  he  hath  done  good 
in  that  cit^  since  I  went  that  circuit;  so  that 
there  is  neither  beggar  nor  drunkard  to  be  seen 
there.  Fur  ecclesiastical  government,  he  is 
outwardly  coofonnable:  I. have  been  long  iic- 
c^uainted  with  him;  he  sitteth  by  me  some- 
times at  church ;  he  briogech  a  Bible  to  Church 
with  him  (I  have  seen  it)  with  the  Apocrypha 
and  Common-Prayer  Book  in  it,  not  ol'  the 
new  cut. 

That  be  should  do  it  agaiust  my  lord  bishop's 
special  direction  to  the  conirary,  I  do  not 
think  so.  There  is  but  one  that  proves  his  un- 
dertaking to  satisfy  Ujc  bishop.  And  for  the 
Inhibition,  he  hud  no  notice  of  it,  for  aught  is 
proved ;  nay«  he  expressly  denietb  it  upo o  his 
oath,  wherefore  I  do  not  believe  he  had  notice. 

To  speak  somewhat  of  the  Otfence  tliat 
stickcth  upon  him,  the  breakii>g  of  the  Window ; 
I  as^re  myself,  if  Mr.  Shcriield  had  gone  and 
acquainted  the  bishop  with  this  order,  when  it 
was  made,  tliis  cau^e  liad  l>een  prevented ;  but 
done  as  it  was,  it  was  disorderly  done,  and 
without  warront.  This  therefore  is  an  offence 
doue  by  tlie  Defendant ;  and  it  is  an  offence, 
in  arrogating  to  himself  power  and  authority 
not  belonging  to  him,  and  his  zeal  and  g(M>d  in-, 
tentiou  shall  not  escose  him  :  Zeal  most  not 
transport  a  man  out  of  his  calling,  nor  beyond 
bis  bounds;  if  it  doth,  it  ceaaeth  to  be  zeni,  it 
is  rashness  and  boldness,  it  is  (my  lorcis)  pre- 
sumption. I  proceed  to  roy  Sentence,  wherciu 
I  muit  crave  hbertv  (and  in  all  tilings  whenever 
I  speak  in  this  place)  to  use  my  own  con- 
science;  and  I  shall  ever  hold  this  rule,  to 


little ;  I  •  shall  thcrdbre  go  between  botli,  and 
set  500/.  and  i'nprisoujucut  according  to  tho 
coui*se  of  tlie  court. 

Secretary  Windcbanhe.  I  agree  in  8pntf  net 
with  Mr.  Chancellor  of  the  Exchequei-,  1,000/. 
Fme,  Acknowledgment  in  both  Climches ;  to 
be  put  out  of  his  place,  and  imprisoned. 

Secretary  Cooke,  His  majesty's  Attorney . 
General  Plaintiff,  and  Mr,  SiierBeld,  an  antient 
gentleman,  is  Defendant.  In  my  Sentence  I 
shall  endeavour  to  keep  a  good  i-ulc^  which  is 
this, not  to  make  £iults  where  tliey  are  nut,  nor 
to  make  tiiem  greater  than  in  tliemsehes  they 
are.  The  Information  hath  charged  seven  se- 
veral crimes  upon  the  Defendant ;  but  of  all 
these,  nothing  but  one,  touching  the  defacing  of 
such  ornaments,  stickcth  upon  him:  But  is  this 
so  much?  This  picture  was  mnde  for  tl.e  picture 
of  God  the  Father,  ^o  I  thought  ai»o,  I«<mfessi 
whosoever  was  mistaken  :  for  Images  in 
Churches,  there  hath  been  heretolbre  mucli 
trooble  about  them.  The  first  trouble  that  1 
have  read  of,  was  in  or  about  the  second  Nic«n# 
council ;  and  we  read,  tliat  imagery,  or  imaye 
worship,  grew  up  after  it  had  slily  crept  in,  in 
this  manner. 

First  they  were  made  for  Stories,  to  tearh 
that  to  the  eye  which  the  word  doth  to  the  car. 
'i'hen  they  began  to  gain  some  shew  of  reverence 
at  their  approach  unto  them  ;  but  not  to  the 
images,  the  revercntJe  was  dotie  to  God.  After- 
wards they  came,  as  we  rejtl,  (out  of  iIki  win- 
dows and  walls)  into  the  church,  and  atiffSt 
upon  tlie  altars,  nnd  then  to  be  worshippel  and 
offered  unto.  Ilowheit,  this  was  bot  a  relative 
worship,  as  they  would  excuse  it ;  nay,  as  St. 
Gregory  de  Valentia  faith,  they  did  in  his  rime 
give  co-worship  to  the  Iiuages  nith  God  :  But 
our  Church  doth  not  allow  any  adoration  to  be 


judge  and  iollict  punibhment,  *  secundum  quart-    given  to  any  image  or  picture  whatsoever,  nor 
'  titatem  delicti/  the  ima^c  of  God  the  Put  her  to  be  in  rhe  church. 


For  this  Dcfet«dant,  I  think  him  transported 
M'ith  a  little  indiscreet  zeal ;  and  he  wunld  not 
seek  remedy  for  his  grievance  ol'  his  ordinary, 
that  he  might  have  liad  leave  to  do  this  dei^d, 
but  ra>her  do  it  of  his  own  itend,  and  this  by 
colour  of  the  vestry's  order,  nothiug  to  the  pur- 
pose. And  this,  my  lords,  is  ratlier  an.errori^ 
in  not  doing  what  he  ought  to  have  done,  than 
any  great  oUence  in  doing  what  he  ought  not. 

My  lords,  tliis  I  remember  always^  that  every 
punishment  here  must  he  *  ad  roformationem, 
*  non  ad  ruinam:'  therefore  I  shall  not  agree  to 
discbaree  him  o(  bis  Recordership^  nor  of  his 
place  of  Justice  of  Peuce;in  that  city.  For  bind- 
ing him  to  the  good  behaviotir,  I  humbly  crave 
pardon  to  dissent  from  that;  be  is  a  grave 
beiicber^  and  a  learned  man,  and  a  gentleman 
well  governed  bitlicrtn,  liowsuever  his  indiscreet 
zeal  transported  him  into  this  error.  This  is  the 
fir^t  offence  that  ever  you  beard  of  him.  I  shall 
agree  for  his  Submission  and  Confession  of  his 
fuult  to  my  lord  bishop  of  Salisbiiry,  to  be  made 
before  liis  lordship,  and  such  as  he  sIhiU  call 
unto  him :  But,  ray  lords,  for  -his  Fine  to  the 
kin^',  lyOOOi.  is  too  much,  and  SOO  msaki  i»  too 
vol..  111.  *  . 


-  This  IS  the  matter  of  liis  Accusation :  So  that 
as  unto  the  matter,  the  taking  away  of  stich  a 
picture  is  no  offence  ;  hut  in  the  manner  of  do- 
ing it,  is  the  greatness  of  the  offence.  Refonn> 
.  atiou  in  a  private  man*  is. deformation,  it  is  not 
to  be  permitted  :  I  shall  «ver  be  as  readv  to 
punish  such  as  any.  But  that  he  did  this  of 
nis  own  liead,  wiiiiout  leave  of  the  oimrch- 
wardens,  and  against  the  bishop's  Inliibition,  it 
doth  not  appear  to  me'AS  it  staudetli  belqre  u?. 
I  conceive  he  had  some  opinion  that  tl>e  Vestry, 
or  his  owh  authority,  might  allow  him  in  that 
which  he  did,  and  warraut  him  in  it ;  but  l»e 
should  then  have  done  it  according  to  the  au- 
thority. I  thiak  he  did  this  out  of  a  httle  more 
zeal  than  lie  thought  to  be  in  otliers;  aod  I  imd 
that  be  did  it  without  acquainting  tlie  bishop 
therewith:  but  it  is  fully  proved  that  lie  is  con* 
formable^  and  therefore  ic  doth  not  appear  to 
be  in  opposition  of  the  :  everend  l>ishops. 

I  incline  tu  my  lord  the  Judge's  opinion  dthat 
spoke  last,  that  it  was  done  out  of  seai ;  tmd  he 
himself  answcreth,  it  was  done  out  of  tender- 
ness of  conscience :  yet  I  say,  that  private  men 
ore  not  to  make  batteries  against  ^asswitKlomi 
2n 
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in  Cimrches  at  their  pleasure,  upon  pretence  of  | 
refomiaiion.  Notwithstanding;  I  conceive  tLe 
danger  of  example  to  encoarage  others  to  break 
clown  sue  h  winitoMS,  will  not  be  so  great,  as  the 
occasion  of  triumph  to  ill-affected  persons  would 
be,  if  tliis  court  bhould  too  severely  punish  an 
errtir  in  pulling  tiiat  down  which  the  cnurch  dis- 
alioweth.  Therefore  an  Acknowle<lgment  to 
the  bishop  of  Salisbury,  in  the  presence  of  such 
others  as  he  shall  appoint,  that  he  hath  not  done 
Well  in  not  asking  his  leaye,  would  do  well ; 
and  I  hold  it  frt  it  should  so  be :  And  that  he 
be  admonished  to  conform  himself  tu  the  go- 
vernment ;  but  I  ncquit  him  (for  my  pA't)  of 
his  Fine,  and  all  other  punishment. 

Sir  Thomas  Jannin.  The  cause  before  your 
lordships,  is  upon  Mr.  Attorney  Oenerars  Jn- 
formation  against  this  gentleman,  Mr.  Sberfield ; 
and  it  is  for  doing  of  a  thing,  wtiich,  if  it  had 
^een  done  with  answerable  circumstances,  luul 
been  no  fault  in  him, '  sed  bonum  est  ex  inif  gris 
'  causis.'  So  that  the  not  doing  of  this  thing 
in  a  right  manner,  maketh  it  an  evil ;  but  not 
so  greatt  an  evil,  in  my  opinion,  as  by  our  sen- 
tence to  ruin  him.  But  it  is  a  great  error  fur 
men  to  be  zealous  in  their  private  spirits,  and 
to  put  themselves  furward  upon  public  actions 
belonging  to  the  supreme  government.  I  hold 
that  the  practicad  solecism,  by  overt  actions,  is 
the  greatest  opposition  against  auihority.  These 
are  to  be  vigilantly  met  withal ;  but  for  this 
gentleman,  some  things  here  spoken  make  me 
pity  nis  case :  besides  his  doing  the  fact  in  such 
manner  as  he  coufes*>eth,  tliere  is  not  any  one 
thing  else  brought  home  upon  him  hy  two  wit- 
nesses. To  speak  my  Sentence  shurdy;  As  I 
^1^11  not  say  any  thing  to  encourage  those  hot- 
spirited  men,  so  I  shall  still  bear  and  remember 
tiiat  excellent  and  just  saying,  mentioned  by  one 
of  my  lords  the  Judges,  that  we  are  to  judge  ic- 
cunaum  probata^  not  probabilia  ;  and  therefore 
I  agree  with  the  same  lord  in  aU  ^he  Sentence. 

Sir  ^enry  Vane.  As  to  the  cause,  before 
this  court,  at  this  time,  it  is  (my  lords)  a  crime 
in  the  Defendant ;  none  differeth  from  this, that 
he  bath  done  that  which  bcfitteth  nOt  his  wis- 
dom and  experience.  I'  have  leiirned  long 
since,  that  if»norBnce  doth  not  excuse  an  offence, 
cirher  in  church  or  commonwealth:  and  I  hold 
that  this  offence  of  conscience  is  not  to  excuse 
him ;  for  he  went  not  to  the  bishop  to  complain 
of  it,  all  tliese  tO  years  that  he  was  )publed  at 
ir.  I  heard  some  commend  his  manner  of  do- 
ing it.  I  am  not  of  that  mind,  he  could  not  hot 
know,  (hat  if  be  had  an  order  he  must  pursue 
it.  I  must  confess,  I  do  admire,  that  he 
(being  a  lawyer)  should  be  ignorant  of  the 
Proclamation  to  the  contrary :  but  be  is  a 
learned  man,  a  Recorder,  a  Benciier,  and  a 
Parliament  man  ;  I  have  known  him  give 
grave  and  wise  counsel  in  that  place :  nit 
tbene  aggravate  his  offence,  and  make  it  wilful- 
ness in  hira.  Bur  for  his  conformity,  and  yet 
rioine  a  thto^  contrary  to  his  profession  of  con- 
ibrmity,  I  ground  my  sentence  ttie  heavier  upon 
hm.  He  sbutt  pay  (I  think  fir)  1,000/.  lie  shall 


SherfiM, 


make  aoknowledgment  of  his  Ofieaoe  in  the 
thedral  Church  of  Sanim  before  the  Bishop, 
Prebendaries,  and  Canons,  bat  not  be  put  oat 
of  his  Recimlersblp. 

Sir  T/iOmoi  Edmonds*  I  agree  with  my  lord 
Heath  for  500  marks  fine,  acknowledgment  be- 
fore the  bishop  of  Sarum  only,  and  such  as  ha 
shall  please  to  call  unto  him. 

Bishop  of  London,  If  there  be  *  delensio 
*  facti,'  or  *  coniessio  facti,'  or  else  two  Wit- 
nesses, I  think  any  one  of  these  three  wiU  be 
a  sufficient  proof  to  convict  a  man  •£  an 
offence;  and  1  have  Miserved  there  are  all 
these  together,  in  this  cause  against  Mr. 
Sherfield.  He  eonfesseth  that  he  broke  the 
Windows,  and  setteth  forth  his  justification  in 
his  Answer  to  Mr.  Attorney's  Information  ; 
and  this  was  done  by  him  with  his  pike-staff, 
as  is  testified  by  two  witnesses,  such  as  they 
were ;  yet  ihey  were  eye-witnesses,  wbicb  is 
the  strongest  testimony!.  I  am  persuaded,  as 
I  am  a  private  man,  that  at  least  he  heard  of 
the  bishop's  Inhibition ;  I  do  not  say,  bat 
ignorant iafacti  may  excuse  a  man  in  such  a 
case,  at  least  a  tanto,  thoogh  nut  a  ioio  per- 
chance ;  but  i^noraniia  juris  never  doth  ex- 
cose:  yet,  because  it  is  not  directly  provetl 
that  he  bad  notice  of  the  act  'of  Inhibition, 
made  by  my  lord  bishop,  I  stiail  forbear  to  give 
my  Sentence  toucMng  this  particular,  the  ra- 
ther because  he  hath  cleared  himself  of  it  by 
his  oath  ;  and  yet  I  have  met  with  as  strange 
an  equivocation  in  some  of  iate  as  almost  hath 
been  lieard  of,  I  have  not  read  the  like ;  hot 
seeing  there  is  not  plain  proof,  I  must  not 
juJge  him  other  than  an  honest  man. 

Mr.  Herbert  hath  defended  this  as  well  as 
ever  any  did  a  cause  to  my  knowledge.  As  for 
Vestries,  which  were  made  and  suffered  first 
by  negligence  doubtless,  vet  being  of  contino- 
ance,  we  cannot  so  easily  restrain  the  power 
which  they  use.  I  have  Itad  experience  of 
what  I  speak  herein,  in  a  parish  church  within 
my  diocese,  St.  Lawrence  by  name,  there  is  a 
Vestry :  it  fell  out  once  that  they  could  nat 
agree  upon  some  election,  I  interposed  as 
Ordinary ;  I  had  no  sooner  done  this  but  I 
was  inhibited  by  the  archbishop  of  Canterbuiy; 
afterwards,  by  his  -grace's  menns,  it  was  re- 
ferred to  me  to  end,  which  I  endeavimred ; 
but  then  a  Prohibition  at  the  common  law  was 
sent  me ;  so  that  it  is  not  an  easy  matter  to 
restrain  a  custom. 

But  it  is  not  in  the  power  of  a  Vestry  -to 
remove  or  displace  <dny  thing  in  the  Church 
that  is  doubtful ;  and  thou^  they  made  an 
Order,  in  this  case,  for  the  taking  down  uf  the 
Window,  yet  it  was  Mr.  Sherfield's  fault  to  go 
so  disorderly  to  work  ;  his  violent  and  riotous 
breaking  into  the  church,  and  upon  a  conse- 
crated thing,  is  criminal  in  him. 

Whereas  divers  things  totkhine  his  Cf>nfor- 
mity  have  been  proved,  I  am  confident  upon 
eood  information,  had  the  cause  been  fotlowcd 
as  well  as  defended,  (but  it  was  ill  followed  by 
then   that  prostcuted,   and   unworthy  their 
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places^  many  more  things  might  have  been 
proved  against  him ;  and  that  it  would  have  ap- 
pcavedy  he  Imd  done  oiore  hnnn  underhand  m 
his  place,  than  good  otherwise.  But  for  his 
troubifi  of  conscience,  which  should  impel  to 
this  action ;  it  troubled  not  much,  fur  he  kept 
it  ioj  aad  nourished  it  lutil  it  grew,  as  you  see, 
u>  a  great  head,  so  that  at  last  it  hath  brougiit 
lim  hither,  even  to  the  sentence  of  this  court. 
My  consdence  being  laid  at  stake,  I  am  not 
of  opinion,  that  Images  and  Pictures  were  not 
in  the  Church  uotil  the  time  of  Gregory  tlie 
Great:  nor  am  I  of  opinion  that  the  first  trou- 
ble  about  tbem  was  at  the  second  council  of 
Nice.  8l  Gregory,  who  was  600  years  after 
Chmt,  in  his  9th  book  and  9th  epistle,  writ- 
ten tO'        ,  saith  of  Images,  *  vestustas  ad- 

*  miasit,  &c.'  But  900  years  before  this,  we 
find  that  Gregory,  surnamed  the  *  Divine,' 
otherwrise  called  '  Gregory  Nazianzen,'  when 
the  Emperor  laid  siege  to  the  city  of  which  h; 
was  bishop,  in  his  Oration  to  the  said  Empe- 
ror, to  move  him  to  pity,  saith.  That  the  citi- 
zens, above  all  their  lasses,  spoiling  of  the 
city  walls,  ruining  of  their  houses  and  temples, 
took  to  heart  the  pulhne  down  their  statues; 

*  £t  hoc  acerbura,'  saith  he.  Nay  we  iind 
them  in  tbe  church  SOO  years  after  Christ, 
they  were  upon  the  chalice^  and  that  is  ever 
opoo  the  ahar. 

In  Tertullian's  time  (who  Was  one  of  the  an- 
cieotest  Fathers)  there  was  painted  upon  the 
Chalice  the  picture  of  the  Shepherd  bringing 
}ioq;ie  the  lost  sheep  upon  his  shoulders ;  and 
this  was  objected  agamst  Tertullian  himself, 
who  in  his  latter  time  fell  into  the  opiniou  and 
•rror  of  the  Montanists,  who  are  against  second. 
Marriage  and  Repentance  after  Baptism,  af- 
firming that  no  Repentance  is  left  to  him  that 
sinneth  after  Baptism;  against  which  errgr,  the 
church  used  this  symbol  of  the  shepherd  bring- 
ing hoffBc  tbe  lost  sheep. 

Again,  in  the  time  of  that  ancient  Father 
IrensBua,  who  is  held  to  be  the  Scholar  uf  St. 
John,  they  had  the  Picture  oF  Jesus  Christ ; 
and  they  had  it  from  the  Gnosticks,  who  had 
adoratioiis  with  it,  and  sacrifices :  and  there- 
fore the  holy  fatlier  condemned  that  picture, 
because,  saith  he,  the  Gnosticks  did  that  to 
this  Picture  which  the  Heathens  did  to  their 
Idol  Gods.  But  it  hath  been  a  distasteful  tiling 
to  remove  Pictures  and  Images.  We  read, 
that  tbe  bishop  of  Cyrene  broke  the  Pictures 
in  the  Churches,  which  his  people  took  so  ill, 
chat  they  rose  agaiust  him^  and  were  hardly  ap- 
peased. 

And  of  late  times  wo  have  had  experienre  of 
Uke  mischiefs  in  France  and  the  Low-Countries 
about  this  matter.  And  we  know  what  rebel- 
lions were  raised  in  the  begiuuiug  of  the  Re* 
ibnnalioo  here  in  this  kingdom  aud  in  Ger- 
many :  when  Carolostadius  and  bis  company 
went  about  to  pull  down^and  deface  the  Images 
ia  the  churches,  what  a  stir  was  tlierc  ?  If  Lu- 
ther himself  had  not  come  back  and  appeased 
the  Multitude,  by  his  timely  advice,  that  flie 
work  of  ReformatioA  wu  to  be  left  to  the  su- 


preme magistrates,  (which  was  weildone  of  him^ 
and  a  thing  wlierein  he  shewed  his  wisdom) 
much  more  mischief  would  have  ensued.  I  do 
*not  say  these  things  to  any  such  purposes,  as 
that  Images  should  have  any  part  of  Divino 
adoration-. 

When  these  were  brouftht  into  the  Churches, 
as  one  side  fell  to  worshipping  them,  so  the 
other  s'i6e  fell  to  breaking  and  defacing  them, 
which  bred  many  broils;  aud  amongst  the  rest, 
one  very  sharp  contention  by  reason  of  tlia 
prevailing  Of  Worshippers  of  Images,  was 
stirred  in  the  time  of  Constantine  the  Great ; 
for  I  read  the  Empress  gave  her  voice  against 
her  son  Constantine  to  put  him  off  from  the 
empire,  because  of  his  defacing  of  the  Images^ 
which  they  had  in  their  Churches.  But  for 
that  gross  Council  of  Nice,  (pardon  me  this 
gross  term,  but  they  deserve  it  in  my  opinion) 
they  decree  tlie  same  honour  was  to  be  done 
to  the  Image  as  to  the  Life,  whether  it  were 
the  picture  ofman,  orof  God,  or  of  Christ. 
And  then  another  Decree  in  that  Council  was, 
that  a  man  must  rather  endure  pennry  than  do 
violence  to  .a  Picture:  and  their  absurd  dis- 
tinction of  Latria  and  Doulia,  &c.  Yet  this  I 
say,  there  is  a  great  deal  of  difference  betweea 
an  Image  and  an  Idol.  But  then,  if  men  giva 
worship  to  them  as  to  the  other,  it  is  unlawful. 

As  for  the  Injunctions  in  the  queen's  time ; 
this  was  done  by  public  authority,  and  done  in 
every  place  by  their  proper  Judge. 

And,  touching  the  matter  in  question,  I  do 
not  think  it  lawful  to  make  the  Picture  of  God 
the  Father :  but  it  is  lawful  to  make  the  Pic* 
tufe  of  Christ,  and  Christ  is  called  the  express 
Image  of  his  Father.  I  do  not  mean  to  say 
that  the  Picture  of  Christ,  as  God  the  Son,  may 
be  made  ;  for  the  Deity  cannot  be  pourtrayed 
or  pictured,  though  the  Humanity  may.  1  do 
not  think  but  the  Representation  of  God  the 
Father  (as  in  the  Prophet  Daniel  he  is  called 
the  Antient  of  Days)  hath  been  allowed  (though 
erroneously)  to  be  made,  like  an  antient  old 
man  :  and  this  the  Lutheran  party  hold  too ; 
but  whether  it  be  idolatrous  or  superstitious  or 
no,  this  1  hold  not  to  be  the  question.  And  I 
shall  crave  hberty  not  to  declare  mine  opinion* 
at  this  thne,  whether  it  ought  to  be  removed  * 
but  the  Defendant,  Mr.  Sherfield,  did  thi^  in 
contempt,  at  least  in  neglect  of  the  Church's 
autlioriiy,  and  the  authority  of  the  king's  ma** 
jestys  f«)r  the  church  derive  their  autliority 
from  the  king,  as  well  as  the  Civility.  I  shall 
therefore  sentence  him  for  breaking  tliis  Win- 
dow, whether  it  were  fit  or  no  to  be  in  th() 
church;  if  it  had  been  white  glass,  it  would 
have  been  the  same  things  to  me ;  it  was  a  vio- 
lent and  raging  act,  and  It  is  now  a  business  of 
great  weight  and  ill  consequence,  and  therefore 
nt  for  the  timely  censure  of  this  CQurt.  And  I 
say  farther,  if  it  had  been  the  Idol  of  Jupiter, 

*  "  But  he  shewed  hi<t  opinion,  when  upon  his 
promouon  to  the  9re  of  Cimterbnry,  he  caused 
the  same  kind  of  Pictures  to  be  set  up  in  iiis 
Chapels  at  Lainbet^  and  (Croydon.*'  %  Rush« 
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fiRcl  they  had  profi^ssed  Divine  Worship  to  it, 
itliud  not  have  been  hiwful  for  Mr.  Sherfield, 
or  »ny  priTHte- inaii,  to  defince  it;  and  this  I 
sliail  prove  and  tn.niiUiin  by  Scripture. 

Tiie  Idol  of  Jupiter  was  bm  as  the  {i;olden 
calf  which  Aaron  mnde,  before  which  the  Peo- 
ple of  .Israel  committed  Idolatry;  yet  we  see 
Judgment  -was  cxeciued  by  the  supreme  macis- 
trate,  by  command  from  6od,  and  the  tribe  of 
Levi  was  commanded  to  kill  the  Idolaters. 

Then  agnin,  there  was  a  Brazen  Serpent  ap- 
pointed to  besetnp  by  the  Lord  himself;  and 
afterwrards  it  became  an  Idol,  and  tHe  people 
committed  idolatry  with  it ;  yet  none  of  ;iil 
Israel  presumed  to  brerfk  it  down,  but  Uczc- 
kiab  Ike  king  did  it  Also  the  Calves  of  Jero- 
boam, set  up  at  Dan  and  Bethel,  were  plain 
Idols,  yet  they  continued  n  long  time,  and 
were  not  puHed  down  until  Josiali  the  Vin^  did 
it)  and  this  hedoth  by  his  supreme  power;  and 
the  king  did  this  by  tlie  priests  of  ihe  iirst  and 
second  order.  Both  tiiese  appear  in  their 
Stories  in  the  4th  book  of  Kings,  the  18th  and 
23d  chapters. 

As  for  the  Second  Commandment,  *  Thou 
shalt  not  make  any  graven  Irart^e,'  or  Picture, 
to  thyself:  no,  take  heed,  worship  it  not  how- 
s^ver  it  be ;  if  thou  dost  make  an  Imaf^e,  yet 
thou  shalt  ndt  worship  it.     But  there  is  no 
command  or  example  mr  breaking  of  Images 
(when*  they  are  mad<^)  without  public  authority. 
You  shallseethis  plainly  in  that  Altar  set  up 
by  the  Reubenites  and  Gadites  »t  Jordan,  this 
vas  concieiVed  by  &ome  of  the  people  to  be  an 
idolutrous  thing,  at  least  an  intention  in  them 
to  set  up  another  manner  of  wDrshrp,  and  Jeni- 
B&lem  w«s  the  plhce  of  worship  only  t  there  wws 
an  embassage  sent  unto  them,  and  Phineas  and 
other  princes  were  employe<i  in  it ;  they  did  not 
presently  fell  upon  tnem  and  break  down  the 
AUtir,  thoiigli  they  had  special  and  strict  com- 
mand to  overthrow  and  break  down  all  idola- 
trous and  heathen  Altars,   GroveSj  plnces  of 
Idolatry  aiid  Images  ;  but  this  they  were  not 
to  do  presently,  5iey  were  tn  tarry  until  the 
land-was  theirs,  in  their  own  power,  as  you  may 
•  see  in   the  7th  and  12th  chapters  of  Deot. 
But  you  will  say  these  were  for  the  Jews,  but 
Hot  fi*r  us  in  the  tiroes  of  the  Gospel.     In  St. 
Augustin'a  time  the  people  committed  Idolatry 
with  their  Ima|^s,  and  many  there  were  that 
would  have  paUtd  down  the  Images  (the  causes 
of  this  Idolatry.)    St.  Augustin  adviseth.  No, 
first  preach  them  out  of  men's  hearts,  and  he 
called  upon  the  ministers  so  ro  do ;   but  you 
shall  not  pull  them  down  (saith  he)  until  the 
Supreme  Power  doth  it,  or  power  were  given 
them.    Thus,  if  it  were  Jupiter's  Picture,  Mr. 
SherfieM  or  any  others  are  not  to  pall  it  down 
tatil  power  be  given  them,  and  Gerardus  the 
Luiberaa  is  of  the  same  opinion. 

The  Homily  against  Idolatry  (so  much  jnag- 
Qifyed)  plainly  shews  it  to  belong  to  the  so- 
^Hretne  magistrate,  and  has  reference  to  such 
pictaVei  as  are  upofa  Walls ;  but  Stories  upon 
Glass  Windows  were  not  here  meant.  And.  as 
ixt  ny  lord  hitbop  of  Silisbury,  book  of  his 


worthy   Lectures*  nt   Cambridge^  upon    the 
4th  chapt' r  of  the  F.pistle  to  the  Colossians, 
upou  these  words,  *  Walk  u-tsely  tovturds  them 
that  are   withmii,*  what   baith  he?  Why  the 
very  same  thpt  St.   Austin  did  before,   that  a 
private  man  Irith  neither  tocat'umem  nor  pO" 
ieifatem  to  do  it ;  thus  if  he  had  read  a  little 
farther  he  should  have  found  direction  to  have 
walked  wiitely*    And  indeed,  those  that  are  out 
of  the-  Church'  must  be  dealt  wisely  withal. 
When  you  see  these  things,  you  cannot,  as  the 
Israelites  did  not,  deface  them,  for  they  belnn<r 
only  to  tlie  supreme  power.     And   you   sliall 
see'Sti  Paul's  practice  in  tlie  17 ih  Chapter  of 
the  Acis  of  the  Apostles ;  he  saw  they  had  set 
up  an  Altar  to  the  unknown  God,  yet  he  went 
not  to  pull  it  down,  but  to   teach  them  that 
God  which  they  knew  not,  even  as  St.  Austin 
afterwaitls  advised. 

So  I  come  to  rhis  which  is  the  Work  of  the 
Day;  this  is  a  violent,  riotous  and  prophane 
entering  into  the  Church  by  him,  to  break  this 
Window  down  with  his  pike^statf:  and  as  the 
matter  standeth  proved  to  roe;  it  seemeth  there 
are  these  circuin«jtances  of  Aggravation  of  his 
funlt. 

1.  The  fin.t  circuro nance  of  aggravation  is. 
That  when  he  went  about  the  taking  down  of 
tliis  wimlow,  he  went  not  nnto  the  bishop,  but 
chose  another  way^    2.  lie  was  20  years   of- 
fended etit;  and  in  all  this  time,  we  think 
some  good  spirit  might  hnve  suggested  unto 
him  better  advice,  if  he  would  have  followed  it. 
3.  By  his  Othce  and  authority,  his  fault  is  tho 
greater  and  more  scandalous.     4.  By  liis  a^e, 
being  grown  grey,  he  should  have  learned  v^is- 
dora.     5.  That  when  lie  went  to  do  this,  he 
went  in  private,  which  some  have  said  to  be 
well  done,  l)ut  I  am  not  of  that  opiniorn  :  true, 
if  it  had  been  a  wOrk  of  necessity  in  him  to 
tnke  it  down,  he  might  have  done  it,  hot  then 
he  must  follow  his  order,  and  he  shookl  then 
Inre  taken  a  glazier  with  him  to  have  taken  it 
down,  and  not  brake  it  down  with  bis  ftatf. 
6.  His   OOTence  is    the  greater  by  his    oflice 
of  justice  of  peace;  certainly  herein  he  was 
not  conservator  pacts,  fi>r  besides  the  force  and 
violence,  th«'c  might  have  been  much  diiconl 
and  blood-shed  about  it,  as  was  well  observed 
by  Mr.  Attorney.     7.  By  the  doing  of  this  act 
contrary  to  his  Conformity,  there  hava  been 
the  like  insolences  done  in  the  same  Church, 
for  which  I  think  tiiere  is  a  causa  against  some 
of  them  depending  in  the  High  Commission 
Court ;  there  was  the  Tomb  of  a  dead  bishop 
there,  his  bones  taken  up,  his  skull  made  a 
mazer  in  an   Apothecary^  shop*  (a&  I  am  in- 
fbrmed)  his  duSt  thrown  about,  and  all  to  bury 
a  tanner*s  wife.    8.  In  regard  of  his  tenderness 
of  Conscience,  which  be  alledged  for  himself: 
my  reason  is,  for  that,  if  he  were  of  a  tender 
conscience  indeed;  yet  in  this  thing  I  shall  sen- 
tence him,  for  not  going  to  the  bishop  to  reveal 
it  to  him;  if  it  were  but  a  shew  of  tenderness, 

« 

*  DareRant  on  the  Colossians^  cap.  4|  5. 

p.sao. 
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then  surely  there  was  the  more  wilfulness  In  his 
offence,  ind  this  can  Le  no  excuse.  9.  Ilis 
fault  is  oggravuted  froin*his  Profession.  It  is 
an  honourable  profession ;  nnd  as  it  is  a  great 
oO'ence  in  a  divine  to  infringe  the  law  of  the 
kiu>^dom  wherein  he  is  born  and  bred  np,  so  is 
it  nlso  a  great  offence,  if  those  of  the  prr>fes»ioii 
of  tlie  lair  viWfy  the  poor  laws  of  the  Cluirch. 
Thus  mucii  let  me  sny  to  Mr.  Sheffield,  and 
suchof  jiis  profession  asshght  tlieecclrsiastical 
laws  and  persons,  that  ttiere  was  a  time  when 
churchmen  were  as  great  in  this  kingdom  as 
TO  a  are  now ;  and  let  me  be  bold  to  prophesy, 
there  will  be  a  time  when  you  will  be  as  low  as 
the  Cliurch  is  now,  if  you  go  on  tlius  to  con* 
temn  the  Church. 

To  proceed,  bo  went  into  the  Church.  It 
pleased  God  to  give  him  a  fiill  upon  the  pltce, 
nnd  if  it  had  not  been  God's  mercy  be  had 
broken  his  back  upon  the  edge  of  the  pew; 
vet  all  this  while  these  things  have  not  wrought 
lilm  to  any  Confession  that  he  hath  done  mniss ; 
nay  he  saith,  he  was  persecuted  lot  God's 
Cause,  (as  I  am  informed)  but  I  think  he  per- 
secuted the  poor  Sexton  of  the  Church,  they 
put  him  in  prison,  and  there  kept  him,  and 
would  have  kept  him,  if  my  Lord  Bishop  had 
not  sent  bail ;  and  if  it  had  not  been  ror  the 
bishop,  they  would  have  turned  him  oat  of  his 
place.  And  then,  just  upon  the  fact  com- 
mitted, cometli  a  new  Lecturer  to  town,  and 
he  pitcheth  upon  the  text,  Psalm  cxhc.  ver.  181. 
'  I  have  executed  Judgment  and  Justice;  leave 
'  me  not  to  mine  Oppressors.'  I  have  been  the 
wiliinger  to  render  this  account  at  this  time, 
because  some  are  ready  to  slander  us,  as  inain- 
tainers  of  Popish  Superstition,  and  I  know  not 
what.  As  for  my  Sentence,  I  agree  with  my 
Lord  Cottington. 

Lord  Wentwerth,  This  is  an  offence,  my 
lords,  committed  by  a  roan,  of  learning  and 
judgment ;  the  persons  of  men  and  times  may 
aggravate  offences.  Men  now  in  these  days 
make  themsehres  wiser  than  their  teachers; 
whereas  it  is  said,  he  did  this  out  of  conscience 
and  zeai,  and  with  on  intent  to  honour  God, 
he  is  out  of  his  element.  Uzzah  touched  the 
Ark  with  a  good  intention ;  but  because  he  did 
this  without  warrant  he  was  secretly  punished ; 
it  is  not  for  a  Divine  to  meddle  with  <  Little- 
*  ton's  Tennres,'  nor  n. Lawyer  with  divinity,  to 
govern  matters  in  the  Cliurch.  The  Vestry 
h  id  no  power  to  reform,  nor  authorize  Mr. 
Sherfield  to  do  this  thing :  and  I  hold  it  a  very 
great  boldness  in  him,  to  justify  his  fact  under 
tliese  pretences t  for  things  which  Vestriea  un- 
dertake to  do  of  themselves,  if  it  be  well  done, 
it  is  well ;  if  it  be  not,  let  them  look  to  it.  But 
for  their  frequent  and  ordinary  transcending 
their  power,  it  is  high  time  that  the  bishops  be 
directed  by  the  king's  majesty,  to  regulate  all 
such  things^  and  to  reduce  att'these  vestry-men 
into  order  and  obedience.  I  shall  not  forbear 
to  punish  an  offence  of  this  dangerous  conse- 
quence upon  that  ground  for  fear  of  giving  an 
eccaMoo  of  triampb  to  fOine.    I  think  hit  im- 


punity will  be  rather  an  encouragement,  to  ' 
men  of  other  mind*,  to  set  their  bunds  to  the 
like,  of  which  there  is  greiit  danger.  I  shall 
not  therefore  in  my  Sentence  go  uny  thing  less 
than  any  of  my  lord*  here  before  me  ha\c 
done;  *■  That  he  be  not  any  longer  Recorder  of 
'  tiiat  city;  tliat  he  be  bound  to  the  good  bc- 

•  haviour;*  I  see  no  reason  but  a  gemlcmnn 
may  be  bound  to  the  good  behaviour  :  for  his 
public  ackuowledgment,  I  think  it  necessary  to 
be  made  in  both  Churches;  and  that  he  pay 
1,000/.  fine  to  hb  majesty's  use. 

Sir  Jtobtrt  Naunion,  master  of  the  Court  of 
Wards  and  Liveries,  gave  not  his  Sentence  be- 
cause be  was  not  in  court  the  last  day,  at  the    , 
beginning  of  the  hearing. 

Lord  Newhurghf  chancellor  of  the  duchy  of 
Lancaster,  forbare  to  give  his  Sentence  for  the 
same  reason. 

Viscount  Falkland  agreed  in  his  Sentence 
with  my  lord  Cottington,  *  for  1,000/.  fine  unto 

*  the  king,  ^c' 

Viscount  Winihlelon  af^ree^l  in  his  Sentence 
with  my  lord  Heath,  '  for  acknowledgment  of 
'  his  Fault  to  the  bishop,  and  such  as  he  should 
'  think  fit  to  call  to  him  ;  and  to  pay  a  fine  of 
'  600  marks  to  the  kine's  majesty.' 

Earl  of  Holland,  He  was  not  present  at  the 
beginning  of  the  hearing  of  the  cause,  and 
thmforis  did  forbear  to  give  his  Sentence.^ 

Earl  of  Devonshire,  He  agreed  with  my 
loM  Cottington  for  1,000/.  &c. 

Earl  of  Dorset,  I  conceive,  my  lords,  that 
the  prosecutor  of  this  cause  is  much  to  be 
blamed^  aud  did  the  court  legally  take  notice 
of  a  prosecutor,  where  the  king  is  a  party,  I 
should  give  my  vote  to  fine  such  a  man:*  he 
Imth  here  made  a  great  noi^  of  terrible  things, 
(seven  in  number)  but  hath  not  endeavoured 
to  prove  many  of  them.  I  shall  speak  some- 
what of  the  matter  in  question  that  stick eth 
upon  him,  and  not  meddle  with  what  hath  not 
been  proved.  AnA  first  is  to  be  considered 
wliat  was  done;  a  Window  in  a  Church  was 
broken,  because  of  the  Image  of  God  the  Fa* 
ther  which  was  in  it,  in  those  places  of  the  head 
and  feet  of  the  Representation  of  the  Deity ; 
this,  if  it  had  been  done  by  the  proper  Judge, 
had  been  well  done.  If  all  unUiwful  pictures 
and  images  were,  utterly  taken  out 'of  the 
churches,  I  think  it. were  a  good  work ;  for  at 
the  best  they  are  but  vaniti^  and  teachers  of 
lyes.  For  the  'Antient  of  X>ays  in  Daniel  (I 
take  it)  this  doih  not  give  warrant  to  fraine  a 
picture  of  God  like  an. old  man ;  but  it  slieweth 
the  eternity  of  Gpd,  thjat  he  was  before  all  times 
and  days,  and  ic  cannot  be  taken  to  be  the  por- 
traiture of  any  other :  for  this  being  made  to  re- 
present the  Creation,  it  must  needs  be  intended 
for  the;  picture  of  God  the  Father ;  for  what 
man  did  help  God  about  the  Creation?  This 
therefore  is  unlawful,  np  man  ever  saw  God, 
nor  did  he  ever  appear  ip  any  likeness  to  man. 
But  we  picture  Christ,  because  he  took  upon 
him  man's  nature,  and  was  man  as  well  as 
God;  and  the  H.oly  Ghost  appeared  in  the  si* 
aiilitude  of  a  dove :  but  I ''wish  thare  were  no 
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image  of  the  FRtber,  neither  in  the  Churchy  nor 
oat  of  (he  Church. 

Secondly,  (  note  the  mind  wherewith  it  was 
done,  and  it  was  out  of  a  little  too  muc^  seal, 
his  consciencse  was  tender.  This,  if  it  had 
been  guided  well,  would  have  been  ^onhy  of 
praise,  I  do  ndt  speak  this  to  make  as  if  men 
may  take  upon  them  to  meddle  in  nhat  be- 
loDgeth  not  unto  them;  yet  there  is  difference 
between  a  fanit  done  of  zeal,  and  the  same 
Chine  done  out  of  malice. 

Next  let  us  consider  the  anthority  whereby 
he  did  it ;  and  herein  especially  Mr.  Sherfield 
had  no  power.  The  Vestry  had  no  power,  nei- 
ther couid  they  give  any  to  another ;  it  was 
therefore  an  error  in  him  to  conceive,  that  be- 
cause they  used  to  meet  and  do  things  for  re- 
pair and  ornament  in  the  chorch,  that  therefore 
they  might  do  this,  being  a  piece  of  reforma- 
tioA ;  i  say,  it  was  his  error  to  do  it  without 
the  bishop  'of  the  place.  I  would  not  be  mis- 
taken,  as  if  I  speak  or  did  any  thing  against  the 
aucbority  of  the  reverend  prelates :  (or  I  take  it, 
whenseefer  that  authority  goeth  down  or  de- 
cayeth,  themonardiy  dieth  with  it,  I  think  they 
are  iDseparablv  joined  together.  But  this  was 
an  opinion  of  his,  that  it  was  their  lay-fee ;  and 
,if  be  repeat  him  of  his  opinion,  recant  it,  and 
depart  from  his  justification,  (though-  his  An- 
swer be  otherwise)  I  shall  not  take  upon  me  to 
destroy  a  man  for  such  an  offence.  Then  in 
what  manner  did  lie  it  f  Privately  and  without 
aoise ;  and  this  1  hold  to  be  a  diminution  of 
Ibs  fault,  for  secret  evils  are  not  so  bad  as  when 
Chey  are  openly  done ;  this  same  evils  done  in 
chambera,  are  not  so  bad  as  if  they  were  done 
in  the  market-place.— And  it  cannot  aggravate 
fait  fault,  that  ne  is  oooformable :  I  say,  in  my 
opinioa  it  was  very  necessary  for  him  to  prove 
fawHelf  a  conformitant ;  and  being  charged  in 
llie  infbrmation  lo  be  otherwise  minded,  he 
4id  well  and  wisely  to  clear  himself  by  proof. 

I  come  to  my  Sraccaoe.  I  shall  not  sentence 
him  ibr  three  or  foar  Papisu,  nor  shall  I  foi^ 
bear  to  sentence  him  for  three  or  four  Schisma- 
ikdu ;  the  reason  why  I  shall  not  sentence  him, 
k  to  avoid  the  tumults  of  the  rude  ignorant 
poof^e  in  the  countriea  where  this  gentleman 
dsveKtcb,  where  he  hath  bean  a  good  governor^ 
•a  hath  been  lesciied,  and  ii  well  known,  and 
m  doubt  hsrth  pvnished  dftfokeanoss  and  other 
disorders ;  and  thetf  ioeh  persons  shall  rejoice 
and  Irnimpli  agaiiiiit  him,  a«d  say.  This  ^oo 
have  Ibr  your  severe  government,  lliis  I  think 
would  be  no  good  refmrd  for  hit  cafe.  The 
feoaon  why  I  shMl  sentence  him,  is  hacaute  he 
hath  eived  in  luf  meaner  of  doing  this  tiling,  in 
foing  oa  his  own  head  withoat  tht  Ordinary,  to 
m  wM  of  tins  nature ;  and  this  I  shall  bold  to 
be  an  effenoe  m  this  Df  firndant,  ov  •  oiisde- 
HManoav,  hat  not  a  erioie.  1  weuM  ao«  have 
him  to  lose  hie  place  therelbre,  nor  to  b«  beoad 
to  the  ^>d  .behnvioar;  1  wookl  notwitlistland- 
int;  have  him  make  such  Acknowledg^oaent  ttt 
the  bish«»p  of  Sarum,  and  kk  math  manner  as 
he  shall  vhmk  fits  but  I  do  notsev  mkf  Fine  up 
9nUm. 


Earl  of  Pembroke  and  Mont^jomery^  Xord 
Chamberlain,  he  gave  no  Sentence, at  ail. 

Earl  of  Arundel,  Lord  Marshal.  I  find 
fault  with  this  f^entlemaii  for  keeping  dose  his 
Offence  oi  Conscience,  which  hceaiS)  he  had 
at.  this  Window,  by  the  space  of  26  years  to- 
gether: He  should  in  all  this  time  have  revealed 
Lis  roind  to  ihe  bishop,  who  had  been  able  to 
direct  him  ;  hot  upon  the  matter,  he  iroeth  tin 
his  own  authority  to  break  down  this  wind-jw. 
This  being  long  kept  in  his  heart,  breaketb  out 
to  deface  the  Image  of  God  in  a  man.  Be* 
sides,  he  leaveth  the  ordinary,  who  hath  power^ 
and  goeth  to  the  Vestry,  who  hath  none ;  and 
in  his  fanatical  hmnour  he  proceedeth,  and 
hreaketh  the  order  r»f  the  Vestry.  God  gave 
him  a  warning  ;  he  itW  upon  the  seat,  and  hath 
had  time  enough  to  think  of  it  since^  and  in  f  II 
this  time  he  never  came  to  acknowledge  his  of- 
fence. I  agree  therefore  with  my  lord  Cot- 
tington.  ^ 

£arl  of  Manehesterj  Lord  Privy  Seal.  In 
this  cause,  my  lords,  I  shoU  propound  two 
things  to  be  considered,  the  fact  itself,  and 
the  circumstance  of  it :  For  the  tact,  ilie  break- 
ing of  the  Window  because  of  idolatry.  If  this 
bMl  been  in  a  man's  lay-fee,  then  he  had  been 
bound  to  have  pulled  it  down ;  but  being  in  n 
[jfuxVcbial  chur(»,  it  is  to  be  done  by  the  Ordi- 
nary, or  by  his  appointment.  This  therefore 
being  done  by  Mr.Snerfiekl,  upon  some  opinioa 
that  he  had  in  the  power  of  tne  Vestry,  it  was 
an  error  to  him,  but  pardonable^  It  doth  not 
appear  that  this  was  done  contrary  to  the  In- 
hibition of  the  bishop,  <  Non  ootmn  est  judici, 

*  quob'non  notum  est  judicialttcr,'  he  had  not 
therefore  notice  of  it :  For  vAy  lord  of  Loaden'a 
aggravating  circumstances,  it  is  true,  if  the 
thing  were  done,  as  it  is  charged  in  the  Informa- 
tion, then  those  would  be  all  a<^inst  him ;  but  we 
see  there  were  caases  it  should  be  taken  down ; 
it  is  proved  some  did  adore  it.  How  long  so- 
ever pictures  and  images  have  been  in  the 
churches,  I  hoM  it  a  very  offensive  thiiVE  to 
make  such  a  picture,  or  representation  of  God« 
I  will  mention  bnt  one  author,  which  was  befiue 
all  them  who  were  named,  the  prophet  Is«iah, 

*  What  likeness  or  siroiHtode  will  you  make  of 

*  me,  saidt  the  Lordf  Yes }  but  idolatry  lies  in 
the  Worshipping  of  the  image.  Take  a  wise 
man's  oonosel.  The  pointed  picture  iotiocth 
the  ignorant  to  idolatry.  I  profess  it  would 
offend  my  conscience  to.  see  it,  I  am  of  snob  % 
pore  conscience. 

But  there  are  three  other  thiagifbr  which  I 
shaU  censnre  him.  1.  His  pretending  the  Or- 
der of  the  Vestry.  S.  That  he  would  neglect 
authority,  which  is  near  tmto  Contempt.  9. 
His  passion  in  doing  it  himself,  and  net  by 
'etiiers.-^This  Canseand  Sentence  halb  Bsa«y 
itidgee,  evai  so  man^  as  hear  it  are  judge*  of 
It  •  ikll  may  take  notior,  chat  our  votes  are  in 
maintain  order  and  govemmesLi,  yet  not  to 
nphold  superstition.  I  will  he  short*  I  wiU 
»entenoe  the  Defendant,  bulnot  fine  liim  ;  '  to 
<  make  AcknofwIedHement  to  the  bitho^'  aol 
tn  dimoardnr  him :  Thefaa  deitrffei  not  a  finiw 
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Aiddbishop  of  York  (Df.  Neaie).  May  it 
pleaae  your  lonlships,  tbi$  gentleman,  Mr.  Sher- 
iieldy  is  informed  against  by  his  majesty's  At* 
toniey*Generaly  for  entehug  with  force  into 
tho  cfaarch  of  St.  Edmond's  in  the  city  of  Salis- 
bury, and  there  vndertaking,  wictioutthe  Ordi* 
nary  of  the  place,  to  be -a  refonner  of  ickikitry, 
in  breaking  a  Glass  Window  in  the  «anie 
phiuchy  which  he  did  of  his  own  authority.  In 
bis  Answer  npon  the  matter^  he  setteth  iorth  a 
justificatioo. 

First,  he  saitb  it  was  the  lay-fee  of  the 
parishioners :  bat  this  will  not  help  itiro,  for  it 
IB  a  pfiroclfial  charch.  Next,  he  had  Warrant 
for  what  he  did,  as  he  pleadeth.  That  he  did  it 
by  order  of  the  Vestry :  1  wonder  what  is  the 
Vesiry,  aod  what  power  and  authority  ihey 
liave  ?  it  is  a  place  where  anciently  tlie  orna- 
ments of  the  churcb  were  kept;  since  those 
things  were  gone,  there  were  meetings  by  the 
paiisbiooers  to  agree  oii  matters  of  repair  and 
assessments,  and  rates  for  the  church,  and  the 
poor;  and  ihey  did  meet  sometimes  in  the 
church,  and  sometimes  in  the  Vestry,  no  man 
of  the  parish  nas  excluded.  Afterward?,  to 
avoid  tuiuults  and  multiphcity  of  voices,  some 
bishpps  had  appointed,  by  special  instruments 
under  their  epi»copai  seals,  that  such  and  soch, 
to  a  set  number,  should  he  Vestry-men,  and  be 
so  called,  aiid  shall  order  matters  for  the  re- 
pair of  the  choroh,  or  bread  and  wine  ibr  the 
Communion,  and  such  like  (hinge,  as  the  clMu^es 
aboot  beUs,  £ec.  And  here  I  shall  make  bold 
to  remember  a  story  to  your  lordships  of  what 
passed  between  my  lord  Burleigh,  mytelf,  and 
Dr.  Bancroft,  the  then  bishop  of  London,  when 
I  was  vicar  of  Cln.shunt.  I  was  then  a  young 
man,  mid  I  had  an  opinion  that  there  was 
somewhat  in  a  Vestry;  and  had  a  purpose 
which  I  acquainted  my  lord  and  honourable 
patron  withal,  to  have  some  authority  deputed 
US  in  our  Vestry,  by  the  bishop  of  London  oar 
ofdinory ;  I  had  uiy  lord  Burleigh's  letter  of 
commendatiolis,  and  special  request  to  the 
bi»hop  for  the  tame.  His  lordship*s  Answer 
^  tiich  lie  gave  me  was  thus :  '  If  you  have  oc- 

*  casiun  to  repair  the  church  or  Cbe  bells,  to 

*  make  rates  Ibr  the  poor,  and  such  hbe  things, 
'  this  you  may  do;  but  if  you  think  otherwise, 
'  or  aim  at  any  other  power,  it  shall  not  be 

*  allowed  you,  tnid  you  smell  of  the  presbytery; 

*  therefore',  I  pray  you,  commend  me  to  my 

*  lord  Burleigh,  and  tell  hb  lordship  I  will  not 

*  incur  a  yrsmunircy  for  I  iiave  somewhat  to 
'lose.'      . 

I  conclude:  The  Vestry  hath  no  power  to 
make  reform:ition,  nor  can  the  Defendant 
derive  any  p«mer  from  them;  Tlierefore,  as  f^M* 
the  matter  of  offenoe,  the  picture  of  God  the 
Pather,  no  man  ever  took  upon  him  to  paint 
the  essence  i»f  the  Deity.  But  the  question  is, 
whether  it  be  lawiul  t(t  t;xpi«ss  God  tkie  Father 
by  any  repreb«ntation  }  I  think  it  not  unlawhil 
in  itself,  the  eti-mity  of  Alpha  and  Om^ga 
doth  Appear  in  Christ,  and  Ck^f^t  is  ihe  Imafee 
of  his  rather.  As  for  tfaobe  diviue  Homihes 
of  the  eboroh,  set  fiiith  in  king  Edward's  di^s. 


and  that  hi  special  against  Idolatry,  we  know 
the  times  did  not  bear  them ;  aor  are  they  to 
be  taken  or  imderstoody  as  not  to  aUlow  any 
manner  of  pictures  or  images  (though  it  may 
seem  so)  oi  Christ  upon  die  Cross ;  but  it  ii 
hke  the  foH^earing  of  food  for  a  time,  at  St. 
Paul  saith  he  wookl,  for  fear  of  giving  offenoe 
or  scandal  nnto  others,  who  are  weak ;  I  iij 
that  tor  the  crucifix,  there  may  be  a  very  fpood 
use  made  of  tt.  As  for  the  purpose,  he  that 
shall  look  upon  a  omcifix  not  to  adore  it,  or 
give  any  divine  worship  thereunto,  iie  asott 
needs  tmnk  with  himselt,  how  can  I  but  grivrv'' 
and  mourn  for  theie  sint  of  mine,  which  coild 
not  he  expiated  bat  by  ray  8avio«r*t  blood 
upon  the  cross  ^  And  then  I  cannot  but  thiak 
of  the  great  kve  of  our  Lord  Jesus  Christ  to 
mankind,  that  vouchsafed  to  die  ibr  my  siaiir 
And  then,  it  serves  to  increase  my  ooafidenoe  ja 
htm,  by  considering  that  he  has  giv«n  hhasclf 
for  me,  and  promised  that  I  shall  not  want  asy 
thing  that  is  good  for  me ;  and  that  he  wiU 
not  deny  sie  my  prayers  in  any  thing  which  I 
ask  agreeable  to  his  will ;  so  that  this  roust 
needs  work  a  deep  iraprfssion  on  my  heart. 
I  this  tliiok ;  but  wiien  it  cometh  to  be  sapef- 
stitioos,  or  that  some  make  it  a  cause  of  idola- 
try, I  must  confess,  I  would  then  rather  waat 
the  tiling,  and  all  tlie  good  uses  of  it,  than  in- 
cur tlie  danger  of  propa^atinj^  idolatry.  That 
re\-erend  Jewel,  bishop  ot  Salikbury,  in  his  time 
had  a  commission,  and  he  took  down  all  idola- 
trous Windows  in  the  churches,  and  set  in 
place  thereof  clear  glass  ;  but  he  left  alone  thia 
Window ;  and  sordy,  if  he  had  thought  it  to  ha 
idolatrous,  he  would  have  reformed  it.  And 
we  have  the  Creed  of  Atbanasius  vihich  hath 
these  words,  '  That  Christ  is  of  one  substanoe 
*  with  the  Father  ;*  therefore  the  Image  of  the 
Son  is  the  Image  of  the  Father,  and  therefoac 
it  cannot  be  idolatry  simply  to  make  it.  But 
grunt  that  it  was  a  cause  of  idolatry,  might  Mr. 
Sherfield  or  the  Vestrv  uke  it  down  }  He  sai(b 
in  his  Answer,  That  himself  and  four  oi hen  of 
the  Vestry  are  ju^ices  of  the  peace,  and  not 
aitoi^etlier  private  men.  1  would  ask  him  this 
question,  Whether  as  justices  of  the  petice, 
they  are  to  meddle  witli  -Hefonaation  'in  the 
Church  ?  It  is  plain  they  are  not ;  yet,  as  a  pri- 
vate roan,  he  hath  undertaken  lo  break  tliis 
Window ;  whereas  tlie  agreemecu  of  the  Vestry. 
wus  to  take  it  down :  Neither  was  it  meant 
that  be  should  do  it  himself,  but  by  the  ^atier* 
and  set  up  new  glass  in  the  room  of  it ;  but  be 
hath  not  followed  tliis  neither.  My  brother^ 
that  sitteth  by  me,  hath  very  well  and  learned- 
ly spoken  of  the  authority  by  which  these 
things  ought  to  be  done.  1  cannot  add  to  what 
hath  been  said  by  him  ;  I  slinll  therefore,  be- 
c»iuse  much  time  hath  been  already  spent,  only 
insist  on  »oe  tiling  in  tlie  Defendant's  Answer, 
and  so  conclude  ray  Scntenre.  He  saiih,  tli« 
authority  which  tl«e  late  que^n  liad  to  reform 
and  set  forth  those  hc-r  Injunctions,  were  given 
to  her  by  tlie  parliament.  Tliis  is  not  wt-U 
spoken.  The  statute  of  1  Eliz.  is  but  an  Act 
Declaratory,  not  (o  be  taken  a»  if  without  it  tho 
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queen  kad  no  power  to  meddle  with  tliose 
chifii^  of  the  cliurch ;  fur  thisuuthority  was  in- 
Tested  in  the  crown,  and  is  stitl  without  the 
parliament.  He  that  said  '  per  me  reges  reg- 
^  uant/  giveth^his  attthoriiy  to  the  king.  It 
is  good  to  meet  with  gmwing  evHs,  we  know 
Slot  Imw  great  n  iiremuy  be  kindled  with  a 
amall  spark.  I  cannot  tbertfore  do  otherwise, 
hut  agree  to  fine  and  censure  him  highly,  hav- 
ing olfended  with  ,so  many  circumstances  of 
aggravation,  as  have  been  well  opened  liy  di- 
vers of  your  lordships  before  me ;  therefore  my 
Sentence  is,  that  *  1  concur  with  my  lord  Cot- 
'  iington  in  all  the  parts  of  his  Sentence/ 

Lord  Coventry,  Lord  Keeper  of  the  great 
teal  of  England.  This  Cause,  my  lords,  I 
doubt  not  vtill  produce  a  good  effect ;  for  this 
great  audience  consisting  of  gentlemen  from  all 
parts  of  the  kingdom,  ctmnot  but  be  satisfied 
that  we  think  it  not  fit  nor  lawful  to  represent 
the  E^eity  by  picture,  and  consequently  we 
condemn  Roimsh  superstition ;  and  on  the 
other  side,  that  we  are  resolutely  bent  to 
maintain  the  government  by  the  reverend  Fa- 
tberb  of  the  Church,  the  bishops.  And  all  this 
I  think  fit  to  be  carefully  expressed  in  drawing 
up  the  Sentence.  This  I  must  premise,  that 
when  I  speak  my  conscience  I  be  not  mi^tlken, 
I  am  no  worshipper  of  graven  images  ;  nor  on 
the. other  side,  am  I  of  that  peevish  turbulent 
humour  with  others.  For  the  Charges  in  the 
Bill,  if  they  lad  been  proved,  I  should  for  my 
part  have  trebled  the  Fine  set  by  any  of  your 
lordships.  There  was  never  cause  worse  pro- 
secuted* yet  we  are  to  consider  how  much 
standeth  proved  ngainst  the  Defendant.  'J*he 
Prosecutor  causetli  the  Information  to  be  exhi- 
bited against  this  Defendant  and  ten  oiiiers ; 
but  those  ten  ure  not  so^  much  as  pressed  to 
answer. 

First,  to  speak  to  tliose  things  tliat  are  not 
proved,  but  only  charged  upon  him.  1.  He  is 
Xhargtd  with  Inconibrmity,  therefore  it  was  ne- 
cessary for  him  to  discharge  himself  of  it  by  his 
Proof,  which  he  hath  done,  and  no  doubt  re- 
mainetli  in  me  to  the  contrary ;.  fur  the  prose- 
cutor, though  apt  enough  ^o  charge  him  with 
this,  yet  he  e:';hibiteth  not  a  witness  or  interro- 
gatory to  prove  it.  '2.  That  lie  did  tiiis  in. 
Contempt  of  the  Ecclesiastical  Power,  and 
contrary  to  tlie  lord  bishop's  Act  of  Inhibition  ; 
but  it  is  not  i*.'oved  he  iiad  any  notice  of  it  be- 
fore the  act  was  done,  and  therefore  the  oath 
of  the  party  b  to  be  believed  :  nay,  there  was 
no  endeavour  to  prove  it,  so  far  as  I  see.  And 
I  like  not  so  well  A|r.  Chanceiior^s  moving  the 
bishop  to  muke  nn  act  to  continue  this  Win- 
dow, if  it  were  for  any  other  cause  than  to  pre- 
serve the  ecclesiastical  jurisdiction.  Mr.  Chan- 
cellor should  have  done  well  to  have  declared 
this  dislike  and  scandal  to  the  Window, to  my. 
lord  bisliop  of  Sarum,  and  he,  no  doubt,  would 
have  removed  it.  I  do  not  say  the  bishop  or 
ecclesiastical  judge  is  bound  to  give  notice. of 
his  judicial  acts  in  their  ordinary  proceeding 
in  course  of  the  ecclesiastical  laws,  and  their 
4)wn  jurisdictions :   But  if  you  Vviil  clmrge  a 


man  upon  a  contempt  in  a  criminal  oonrt,  as 
here  you  must,  then  prove  he  hath  notice  of 
the  Inhibition  :  for  else  it  is  but  ignorant iaju-' 
ritf  which  in  tiie  ordinary  way  will  not  excose ; 
and  yet  if  it  were  ignorantiu  juris,  Ldo  not  see 
but  in  so  high  a  course  of  prosecution  as  in  this 
court,  it  might  in  some  cases  diminish  ^  fault : 
but  this  is  ignorantia  faeti  in  •  this  case.  3.  * 
That  he  did  profanely  deiBolish  this  Window, 
containing  a  representation  of  the  Creation. 
This  giveth  occasion  to  look  a  little  into  the 
nature  of  these  pictures ;  I  conceive  them  tb 
be  utilawful  and  irreligious  pictures  of  God  the 
Father.  Two  of  the  Witnesses  say  thev  were 
idolatrous,  and  made  to  represent  6(»d  ine  Fa* 
ther ;  tliat  it  is  God  the  Son's  picture,  there  is 
no  proof.  I  thiuk  that  opinion  of  making  the 
Image  of  God  accordiup  to  that  of  Daniel,  call- 
ing God  the  Antient  of  Days,  in  the  form  of 
an  antient  man,  is',  as  my  lord  of  London  hath 
said,  erroneously  grounded;  and  also  to  bring 
God  as  he  appeared  unto  Daniel  to  be  pre- 
sented in  the  Oeatipn,  which  was  lone  before, 
is  somewhat  in)pro|>er.  4.  Then  that  Mr. 
Sherfield  boasted  of  it,  it  b  not  proved  that 
he  did,  and  it  is  evident  that  he  doth  not  boust 
of  it. 

Now  for  what  is  charged  upon  liim,  nod 
sticketh,  that  uoder  culoar  of  ^tbe. Vestry's  Or- 
der, he  did  the  same,  and  without  the  bishop  of 
Sat'um.  And  for  an  answer  what  Vestries  are, 
I  read  not  of  a  Vestry  in  our  Book  of  Com- 
mon-Law; I  read  much  of  church-wardcnsy 
and  their  doiugs.  If  it  he  a  meeting  of  the 
minister,  church-wardens  and  parisiiioners,  it 
is  u  good  meeting,  and  they  may  well  deal  in 
matters,  of  reparation,  no^  reformation ;  and 
this  i^  not  derogatory  from  the  autiiority  of  tiie 
bishop,  but  subordinate  to  it.  But  it  may  be 
through  the  neglect  oLtlie  prelates,  the  vestries 
do  encroach  upon  their  government ;  and  will 
be  more  disorderly,  if  they  be  not  regulated. 
My  lord  of  London  did,  in  tite  beginning  of  this 
cauite,  well  declare,  that  the  archdeacon  is 
*'  maguus  oculus  episcopi ;'  it  n  ere  fit  for  these 
to  do  their  duties,  and  so  such  things  should 
not  he  left  to  be  done  unto  these  men  of  the 
parish,  I  mean  to  these  Vestry-men.  Now,  in 
the  Vestry  they  make  an  order  that  tl^is  Win- 
duw  may  be  taken  down  by  Mr.  Sherfield.  I 
do  not  say  nor  believe  they  have  power  to  re- 
form ;  yet  he  ptoveth  by  way  of  prescription 
for  69  years  tney*  have  jmade  reparatjons  and 
meetings.  But  howsoever  he  doth  not  pm'sue 
his  order ;  and  this  indeed  vyas  not  discretion 
in  Imn.  But  if  he  had  taken  down  white 
glass,  I  do'  not  see  any  reason  why  I  should 
sentence  him ;  this  being  not  prosecuted  in  an 
ecclesiastical  ordinary  course.  The  council  on 
botli  sides  have  carried  themselves  in  the  cause 
extremely  well ;  and  fur  their  yielding  it  to  be 
a  paroditai  church,  it  is  well  done,  and  no  fault 
is  to  be  put  on  the  party  for  his  protestation ; 
for  I  cannot  think  but  when  he  made  his  An- 
swer, he  was  of  opinion  it  was  a  lay-fee,  he 
sweareth  it ;  and  beinx  he  now  Gonfesseth  it 
to  be  subject  to  the  bisoop,  his  fault  is  a  great 
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deal  the  lesf,  in  as  .much  as  it  now  appeareth, 
he  doUi  not  oppose  Uie  eccleaiHstical  auiltority. 
I  am  -glad  lo  hear  what  I  have  heard  this 
day  from  my  lords  nho  have  i»poken,  and  frutn 
my  lords  the  reverend  hishops.  1  say,  it  ap- 
pearcth  that  notiting  hatit  id  lien  from  tiietii  or 
any  here  present,  to  ali^jw  the  picturing  uf  the 
Deity,  or  the  worshipping  4>f  imngcs.  I  am 
inach  inclined  to  that  opuiiou  of  Mr.  Secretary 
Cooke,  *  Tliat  lie  be  seattnced  by  way  of  Re- 

*  prehension  and  Admonition  ;    I  hold  fit  that 

*  he  make  his  acknowledgment  bt;fore  my  lord 
'  bishop,  and  repair  ihis  brukeu  Wmduw  in  de> 
'  cent  manner.'  I  am  loth  he  sliould  be  put  lo 
any  heavy  Fine,  tlie  rather  because  he  bath 
not  been  prosecuted  in  an  ecclesiastical  course ; 
therefore  I  give  no  Fme  at  all. 

The  Votes  of  the  said  lords  and  others  of  bis 
■iajesty*s  privy*council,  were  thus  disposed. 
Nine  aereed  lo  set  1,000/.  Fine  upon  Mr. 
Shcrfiela  the  Defendant,  and  he  should  be  put 
out  of  his  place  of  Recorder,  be  bound  to  tliu 
good  behaviour,  and  make  open  acknowled^* 
ment  of  his  fault  in  the  church  of  St.  Edmonds, 
where  the  otfence  uas  done,  and  Ukewise  in 
the  cathedral  church  of  Sarum,  be/ore  the  bi- 
shop there,  aod  the  denns  and  prebends  of 
that  churdi. — And  nine  others,  my  ]Lord< 
Keeper's  voice  being  one,  agreed  that  he  should 
not  be  disrccorded,  that  he  should  make  Ac> 
knowledgment  in  private  to  (he  bishop  of  Sa- 
rum of  fhe  said  offence,  and  in  such  manner, 
and  before  such  persons  as  the  said  bishop  of 
Saram  should  think  fit.  And  for  the  kmg's 
Fine,  these  were  again  divided ;  four,  whereof 
my  Lord  Keeper  was  one,  gave  no  Fine  at  all. 


and  five  did  give  their  voices  to  set  a  Fine ; 
ft)ur  of  them  set  500  marks,  and  one  of  them, 
viz.  my  L.  C.  J.  Richardson,  set  500/.  which 
fine  of  500/.  was  taken  for  the  king,  because 
according  to  the  rules  and  orders  of  the  court 
of  Star-Chan' ber,  when  tiiere  is  difference  of 
fines  in  an  odd,  the  km^  is  to  have  the  middie 
fine.  Therefore  the  Sentence  of  the  court  was, 
and  is  thus  entered  : 

•  The  Defendant  being.  trouMrd  in  consci- 
'  ence,  and  grieved  with  liie  bi^Ut  of  the  pic- 
'  tures  which  were  in  a  GUss-VVindow  in  the 

*  church  of  St.  Edmond  in  New  Sarum,  one  of 
'  the  said  pictures,  tu  his  Understand in|^,  being 
'  made  to  lepresent  God  the  Father ;   did  pro- 

*  cure  an  order  to  be  made  by  the  Vtstry, 

*  whereof  himself  was  a  member,  that  the  Wia- 
'  dow  sliould  Ite  taken  down ;  so  as  the  De- 
'  fendunt  did,  at  his  own  charge,  glaze  it  again 
'  M  ith  white  criass :  and  by  colour  of  this  order, 

*  the  Dei'etidant,  without  acquainting  the  bi- 
'  shop,  or  his  chancellor  tlierewith,  got  himself 

*  into  the  church,  made  the  doors  fast  to  him, 

*  and  then,  vviih  his  staff,  brake  divers  holes  in 
'  the  said  painted  Window,  wherein  was  de- 
'  scribtd  iho  Creation  of  the  World ;  and  for 
'  this  otTence  ct)mmitted,  with  neglect  of  epis- 
'  copal  authority,  from  whom  the  vestry  derivo 

*  their  authority,  and  by  colour  of  an  order  of 

*  vestry,  who  h-ive  no  power  to  alter  or  reform 

*  any  of  the  ornamcntb  of  the  church,  the  De- 

*  fendant  was  committed  to  the  Fleet,  fined 

*  500/.  and  ordered  to  repair  to  the  lord  bisliop 

*  of  his  diocese,  and  there  make  an  acknow- 
'  ledgment  of  his  offence  and  contempt,  before 
'  such  persons  as  the  bishop  would  call  unto 

*  him.' 


■^■n 


142.  Proceedings  against  Wm.  Prynn,*  esq.  in  the  Star-Chamber, 
for  Writing  and  publishing  a  Book  intitled,  *'  Histiio-mastix, 
"  or  a  Scourge  for  Stage-Players,"  &c. ;  and  also  against 
Michael  Sparkes,  for  printing,  and  against  William 
BuCKNEU,  for  licensing  the  said  Book:  9  Charles  I.  a.d. 
1632-3.     [1  Clarendon  s  Hist  73,  158.     2  Rushw.  Coil.  220.] 


The  7th  of  February  1632-3,  Mr.  WilUam 
Prynn,  utter-barrister  of  Lincoln VI tin,  was 
brought  to  the  Star-Chamber;  together  with 
Aljchael  Sparke?,  William  Buckner,  and  four 

•  "  Mr.  William  Prynn  now  published  his 
■*  Histrio-AJastix'  or  Book  against  Stage  Piays, 
licensed  by  ihe  chaplain  of  archbishop  Abbot; 
wherein,  with  very  profuse  collections,  be  ex- 
posed the  liberties  of  the  stage,  and  condemned 
the  %'ery  lawfulness  of  acting.  In  his  way  of 
writing  he  could  not  refrain  from  over-doing 
any  subject  and  from  many  appearances  of 
railing.  And  because  the  Court  became  now 
more  addicted  to  these  ludicrous  entertain- 
ments, and  the  queeu  herself  was  so  foud  of 
the  amusement  that  she  had  bore  the  part  of  a 
pastoral  in  her  ovYt\  I'pyal  persqn;  ther((fore 

VOL.  111. 


other  Defendants,  upon  Mr.  Attorney  Noy*» 
Intbrmarion ;  which  being  opened  by  Mr.  Hud- 
son of  GrayVlnu,  did  set  forth.  That  about  8 
Car.  Reg.  Mr.  Prynn  compiled  and  put  in  print 

this  Treatise  against  Plays  was  suspected  to  be 
levelled  against  tlie  practice  of  the  court,  and 
the  example  of  the  queen :  and  it  was  supposed 
an  Innuendo,  that  m  the  Table  of  the  Book 
this  reference  was  put,  *  Women  actors  noto- 
*  rious  whores.*  The  Attorney-General  prose- 
cuted Pryon  for  this  Libel  in  the  Star^Chamber, 
where  he  was  sentenced  to  imprisonment  and 
other  penalties.  The  inisibrtune  whs,  that 
bishop  Laud  was  the  instrument  and  abettor  uf 
tins  process  against  the  Book  and  the  Author, 
by  shewing  the  bqok  to  the  king,  and  pointing 
at  the  oiTensiYe  parts  of  it ;  and  then  by  <m- 
2  « 
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a  libellous  vobme,  entitled  by  the  name  of 
**  HtMtrh-mastuc,**  against  plays,  masques, 
dancings,  &c.  And  although  be  knew  v^ell, 
that  his  majesty's  royal  queen,*  lords  of  the 
counsel,  &c.  were  in  their  public  festivals,  and 
other  times,  present  spectat()rs  of  some  masques 
and  danceSy  and  many  recreations  that  were 
tolerable,  and  in  themselves  sinless,  and  so 
published  to  be,  by  a  Book  printed  in  the  time 
of  his  majesty's  royal  father ;  yet  Mr.  Prynn, 
in  his  Booky  hath  railed,  not  only  against  staf^e- 
plays,  comedies,  dancings,  and  aJl  other  exer- 
cises of  the  people,  and  against  all  such  as  he- 
boid them,  but  farther  and  particular  against 
hunting,  public  festivals,  Christmas-keeping, 
bonfires  and  maypoles ;  nay,  against  the 
dressing  up  of  a  house  with  green-ivy.  And  to 
manifest  his  evil  a  id  mischievous  design  in 
pubtishinf^  of  this  Libel,  he  hath  therein  ^^ritten 
divers  in<^itements,  to  stir  up  the  People  to  dis- 
content, as  if  there  were  just  cause  to  lay  %io- 
lent  hands  on  their  prince  ;  and  hath  expressed 
in  many  speeches  against  his  majesty,  and  his 
housboKl,  infamous  terms  unfit  for  so  sacred  a 
person.  He  hath  cast  an  aspersion  upon  her 
majesty  the  queen,  and  railing  and  uncharitable 
censures  agamst  all  christian  people.  He  hath 
commended  all  those  that  are  factious  persons, 
that  have  vented  any  thing  in  any  book  against 
thc'fctate,  as  the  factious  Book  of  Dr.  Leighton, 
Jo.  Mariana  a  jesuir,  to  draw  the  people  from 
his  majesty's  government,  which  is  of  most  dan- 
gerous consequence  to  the  realm  and  state. 
His  Book  is  of  above  1000  pages:  and  he  dealt 
with  one  Michael  Sparkes  for  the  publishing^ 
licensing,  and  printing  thereof,  who  is  a  person' 
that  is  a  common  publisher  of  unlawful  and  un- 
licensed books ;  and  dealt  also  with  Mr.  Buck- 
ncr,  another  Defendant,  for  the  allowing  of  it 
for  the  press;  and  with  the  other  four  Defen- 
dants to  prim  part  of  it,  and  publish  the  same : 
and  by  this  means  this  Volume  was  allowed 
and  published,  to  the  great  scandal  of  the  whole 
realm.  y\nd  to  have  this  punished  according 
to  the  demerit  of  the  cause^  is  the  end  of  Mr. 
Attorney's  Information. 

ploying  Dir.Heylyn  to  pick  out  all  the  virulent 
passages,  and  give  the  severest  turn  to  tliem ; 
and  lastly,  by  canying  those  Notes  to  the  At- 
torney-Generals for  matter  of  Information,  and 
urging  him  earnestly  to  proceed  against  the 
Author :  wliicli  though  a  prelate  might  do  with 
sincere  intention  to  suppress  libelling,  and  to 
assert  a  rtfspect  to  crowned  heads;  yet  it  was 
looked  upon,  by  some  serious  men,  as  a  giving 
countenance  to  the  licentiousness  and  profime- 
nesa  of  the  Stage,  which'  ought  rather  to  have 
been  reproved  and  restrained  by  a  christian 
bishop."    Kennet. 

•  "  The  Queen  had  acted  a  part  herself,  in  a 
TOstoral  at  Somerset-House :  and  this  Book  of 
Ppynn*s  was  shewed  her  as  levelled  at  her,  there 
bemg  a  reference  in  it,  Women  Actors  notorious 
Whores;  though  in  truth  the  book  was  pub- 
lished six  weeks  before  the  qucco's  acting.'' 
Whitlock  s  AXem.  p.  18.    ' 


Mr.  Atkini  of  Lincoln VInn  (afterwards  A 
Judge  in  the  court  of  Co<nmon-Plea»)  opene<l 
Mr.  Prynu*s  Auswer;  That  he  the  said  Mr, 
Prynn  Uiking  into  bis  serious  consideration  ih* 
frequent  report  of  sundry  sorts  of  people  to 
comiiton  Stiige-Plays  about  the  city  of  London  ; 
and  hiving  read  divers  councils^  laws  apd  sta** 
tutes  of  this  and  other  realms,  against  the  fre- 
quenting of  common  stage- plays,  and  the  jiidg< 
ment  and  opinion  of  several  divines,  and  otlier 
antient  authors,  and  divers  £nglish  writers  al- 
lowed by  public  authority,  and  his  own  judg^ 
ment  running  with  those  ;  not  intendiug  to  re-< 
fleet,'  or  to  have  relation  to  the  kinis,  queen » 
state,  or  government,  or  your  loni ships,  did 
about  f^eien  years  ago,  compile  this  book  eati<« 
tied  Hisirio-mMtut ;  which  is  bo  note  bat  m 
collection  of  divers  arguments  and  authoritiea 
against  common  Stage-Plays.  That  about  four 
years  since,  he  did  commit  the  same  to  Michael 
Sparkes,  one  of  the  Defendants,  to  be  com- 
mended to  such  persons  bs  then  had  authority 
to  license  books  for  the  press.  Sparkes  dicl 
carry  it  to  Mr.  King,  belonging  to  the  lat« 
Archbishop  of  Canterbury ;  and  before  he  had 
perused  this  tK>ok,  Mr.  Buckner  had  authority 
to  allow  of  the  books,  to  the  press :  Sparkes 
brought  this  book  to  Mr.  Buckner,  who  kept 
it  by  him  three  months,  in  which  time  he  did 
fully  peruse  it.  In  the  interim,  he  gave  part  of 
the  hook  to  Sparkes  to  print,  and  kept  tlie  rest 
till  he  had  perused  ir,  and  said,  that  he  should 
have  that  also  to  the  press.  In  October  fol- 
lowing, he  caiTied  this  copy  with  the  licence^ 
and  caused  them  to  be  entered  into  Stationers* 
HsU,  and  did  compound  with  those  that  had 
authority  for  the  printing  of  tins  book.  It  was 
printed  publicly,  and  not  secretly ;  and  because 
there  was  some  of  the  copies  close  written,  he 
caused  these  to  be  brought  again  to  peruse,  to 
the  intent  that  he  might  nut  be  deceived  in 
them ;  and  as  he  saw  cause,  corrected  them 
accordingly.  That  in  Easter-Teim  was  twelve* 
month,  the  Epistle,  and  the  vihole  First  Part 
of  the  Book  was  pruned  ;  and  he  had  time  to 
examine  it  between  Easter-Term  and  Trinity, 
and  then  he  did  make  such  alterations  as  he 
saw  causc>  vir..  in  p.  711,  &c.  And  afterwards 
the  Second  Part,  and  two  sheets  of  the  index 
of  the  book  was  likewise  printed,  and  these 
were  likewise  brought  to  Mr.  Buckner ;  so  that 
the  whole  Book  with  the  Index,  was  bound  u]^ 
about  Christmas  following,  which  was  Ch^is^- 
mas  was  a  twelve-month.  Mr.  Bttckner  sent 
tor  Mr.  Prynn,  and  the  stationer  was  desirous 
that  tlie  Book  might  be  published,  and  that  he 
might  send  some  volumes  to  him:  but  Mr. 
Buckner  said,  he  could  wish  the  word  *  Pity,' 
in  such  a  page  mi^ht  be  left  out ;  and  I  w»b 
with  Mr.  Buckner,  that  *  Pity*  might  be  fidded 
to  every  page  of  the  Book.  So  when  Mr. 
Prynn  saw  all  this  from  him,  that  had  licence 
to  allow  printed  Books,  he  conceived  it  a  suS- 
cient  warrant  for  his  proceedings.  And  for 
that  which  is  alledged  m  the  Information,  of 
Mr.  Prynn's  commending  Dr.  Leighton,  for 
wlucb  the  doctor  receiv^  a  Censure  in  tbii 
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«oufty  ID  I  he  quotation  wliereof,  viz.  bis  Book, 
IUkI  of  others,  he  adiierecb  lo  tlieir  uieaiiing  so 
hr  U3,  aod  wherein  liiey  are  agreeable  to  the 
Imw:  aod  this  book  was  prnttcd  lau^  before 
Dr.  Leigbton  was  questioned  in  ibis  court. 
And  aa  tor  encoumgiui^  of  o(bers  to  be  factious 
ortediiiouSf  he  saitb  upon  bis  oath,  That  be 
*  was  90  far  fiom  disloyalty,  £cbisin,  or  sedition, 
or  neglect  of  the  kiitg,  state,  or  govf>niinent, 
ItiAt  he  bfttb  with  much  joy,  cbearful:iess,  and 
thanklulness  to  God,  ever  acknowledged  bis, 
and  the  rest  of  tJie  kiin^'s  subjects  happiness, 
by  the  paace  we  have  under  bis  majesty's  hHp[)y 
government :  and  this  Auswer  and  intention  is 
sincere,  though  other  construction  be  made 
tbef«opon.  He  saiib,  be  htitb  taken  his  oath 
of  .Sapremacy  aod  i^ileginnce  iu  the  University 
and  Inoa  of  Court  where  he  hatii  taken  his 
degrees.  That  it  never  came  into  liis  thoughts 
Co  appmve  of  Schism  or  Sedition :  and  if  txny 
thing  in  his  Book,  contrary  to  his  meaninv, 
bath  a  mis^construction  towards  his  majesty's 
government,  state,  or  your  lordships,  be  doth 
prostrate  bimsetf  at  his  majesty's  royal  feet, 
and  crave  pardon  and  grace.  And  he  doth  ap- 
peal to  your  lordships  interpretations  of  tho»e 
parts  of  his  book  :  and  doth  withal  desire  yoiur 
•  lordships  iavour,  and  to  take  it  into  your  con- 
sideration, that  he  hath  been  a  year  prisoner  in 
the  Tower :  and  this  is  the  substance  of  his 
Answer. 

Mr.  J4ftkin$  of  Grays-Inn  opened  the  An- 
swer for  four  of  the  Defendants.  First,  for 
the  poor  Widow  h^  saitb,  for  any  manner  of 
comoiuation,  or  knowledge  of  this  book,  or  of 
the  contents  of  it,  &c.  site  knowctb  nothing. 
For  the  re<it,  they  all  say,  They  beint;  illiterate, 
were  not  able  tu  judge  tvliether  it  were  fit  to 
pass  the  Press,  or  not ;  that  the  Book  was  li- 
censed to  be  printed,  allowed  after  it  was  print- 
ed, and  before  it  was  published,  and  it  was  en- 
tered in  the  Stationers-llall,  and  the  warden 
there  allowed  and  subscribed  it  to  be  a  book 
passable.  Tiie  book  hath  been  three  years 
m  the  press.  All  this  time  was  spent  before  it 
was  pnnted ;  there  were  searches  made  during ' 
this  time,  and  they  came  unto  the  pre'>s.  They 
saw  the  Book  there  in  a  public  way,  and  not 
iu  corhrrs,  or  privately  printed,  as  is  alledged 
in  the  Information;  and  it  was  printed  and 
published,  and  some  of  the  books  sold  by 
Sparkes :  and  Sparkes  saith,  the  printing  of 
tliis  book  cn.«t  him  almost  300/.  and  saitb  tipon 
his  o.it!),  be  sold  not  many  book).  And  for  the 
cliarse  upon  him,  of  being  a  COimnon  printer  of 
unlaw f.il  books,  be  saith,  He  baib  prospered  in 
his  calling ;  and  some  other  stationers  having  an 
•ye  upon  him  for  bis  thrift,  have  envied  him  in 
publishing  of  books,  and  leave!  b  it  to  my  lords 
Ibe  bishops,  to  know  what  success  he  bath  had 
5a  the  Ufgb-Commission. 

Mr.  Ligktfiiat  of  OrayVInn  opened  Mr. 
Bnclaner'a  Answer.  He  saiih.  That  he  was 
chaplain  to  the  late  archbiahnp  of  CRnicrbary, 
mnd  tfoth  aofro^  of  the  church  without  mut 
tanifi«^  urn  9£  Ail  tbi  mmnunum  o£  £D|)bDa. 


Church-music  he  doth  allow  of;  bowing  at  the 
name  of  Jebus :  plnyd,  music,  and  dancing,  be 
doth  (rsii'cm  them  just  and  la^vful.  And  for 
those  censures  ai;ainbt  ecclcsiastichl  pcr>otis  in 
this  bouk,  he  doih,  aiui  ever  did  abhor  and  de- 
test ihem.  lie  conftbseth  he  licei^sed  part  of 
the  book,  but  never  ^ave  order  tu  tiisper^e  the 
book  ;  but  when  be  lieard  it  was  puhlislied,  he 
did  endeavour  to  sii^ypress  it :  and  to  the  rest 
of  (he  luformatlou  pleadetb  Not  Guilty. 

Then,  Mr.  Noy,  Attorney  Genernl,  spake  as 
followcdi :  Tiii!>  volume  of  Mr.  Pryni^s  is  writ- 
ten hy  himself,  without  the  help  of  any  man-. 
There  are  passages  in  it  that  reflect  upon  the 
king,  Slate,. and  government,  6ic.  other  things 
reflect  upon  the  church  aud  ch  r^y ;  but  for  that 
there  is  no  charge  in  tlie  information,  which  I 
did  conceive  fitter  to  be  left  out,  aud  withal  I 
received  a  command  for  tlte  same :  therefore 
finding  the  Church  so  deeply  wounded  by  Mr. 
Prynn,  1  do  leave  her  to  avenge  herself  of  him, 
and  to  inflict  buch  punishment  on  bim  as  he 
deseiTcs.  I  shall  be  au  humble  suitor  to  the 
court,  that  they  would  be  pleased  to  commend 
the  prosecution  of  those  things  that  concern  th« 
Church  to  the  High  Commission*  There  are 
divers  particulars  wherewith  he  is  not  charged 
within  the  Information  by  wuv  of  crime,  and 
so  It  IS  not  proper  now  to  bring  him  luto  ques- 
tion for  them.  *  As  for  menfioning  of  Ceremo- 
nies, &c.  of  dedicating  PauTs  to  Diana  ;  of  the 
Discipline  of  (he  Church;  the  complaint  of  new 
erected  Altars :  I  wonder  whut  Altars  he  means, 
I  liope  the  church  h  ill  examine  in  due  time ;  as 
also  who  he  means  by  his*  modern  innovators' 
in  the  church,  and  by  *  cringing  and  ducking  t« 
'  Altars,*  a  fit  term  to  bestow  upon  the  church ; 
be  learned  it  of  tlie  canters,  l>emg  used  among 
them.  Tiie  Music  in  the  church,  tlie  charita- 
ble term  he  giveth  it,  is,  not  to  be  a  noise  of 
men,  but  rather  a  '  bleating  of  brute  beasts  ; 

<  Choristers  bellow  the  tenor,  as  it  were  oxen  ; 

<  bark  a  counter  point,  as  a  kennel  of  dogs ;  roar 
*  out  a  treble,  bke  a  surt  of  bulU :  grunt  out  a 
'  bass,  as  it  were  a  number  of  liogs :'  his  com- 
plaint for  suppressing  repetitions  by  way  of  Coo- 
veuticles;  all  bis  general  censure  of  all  tlie 
bishops,  and  of  all  the  clei-gy ;  they  scorn  to 
feed  the  poor ;  the  '  silk  and  satiin  divines*:' 
veiv  chtirita]>le  terms  upon  them  of  the  church ! 
Christmas,  as  it  is  k^t,  it  a '  devil's  Christmas ;' 
miy,  he  doth  bestow  a  great  uimiber  of  pages 
to  make  men  affect  the  name  of  Puritan,  as 
though  Christ  were  a  Puritan,  and  so  he  saith 
in  his  Index.  Then  conrerning  the  Images  ia 
tbeChurcb.be  sp'^aketh  against  them,  and  put- 
tetb  that  now  in  print,  which  was  contained  i& 
an  Answer  in  this  court.  Also  for  the  Sabbath- 
day,  whether  to  begin  on  Saturday  night,  and 
end  on  Sunday  at  six  of  the  clock.  These  «rt 
things  proper  to  the  examination  of  the  Church ; 
and  whatsoever  becometh  of  ibe  rest  of  the 
cause  in  this  Court,  yet  I  commend  these  things 
to  the  consideration  of  Che  Church.  I  wonder 
what  the  man  means  to  bring  these  things- undei* 
tbedtleof  Staf^PUys;  Pluraliiin  uud^r  th« 
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fall  upon  Stage  Plays,  but  upon  the  body  of  the 
Corrimonweatth;  and  to  infuse  it  into  men's 
minds,  that  we  are  now  running  into  Paganisiu 
and  Gentiiism.  He  falleth  upon  those  things 
that  have  n't  relation  to  Stage  Plays,  Music, 
Music  in  the  Church,  Dancing,  New-year's 
Gifts,  whether  Witchery,  or  not.  Witchery, 
Church  Ceremonies,  Ike.  indisiinctty  he  falleth 
upon  them ',  then  upon  Altars,  Images,  Hair  of 
Men  and  Women,  Bishops  and  RonHres,  Cards 
and  Tables  do  utTend  him,  and  Perukes  do  Tall 
within  the  compass  of  his  theme.      St.  George 


title  of  Sta<;e  Players.   lie  had  an  end  in  it ;  he 
h:id  an  e<id  in  it. 

Now  concerning  the  Book  itself:  This  Book, 
Said  Mr.  Noj/,  it  is  the  witness,  it  doh  testify 
what  was  his  intention,  and  hv  the  Book  he  is 
tn  be  judged.  If  it  had  beeti  found  in  the  street, 
and  of  Mr.  Frynn's  compilins;,  anil  hrought  to 
this  court,  and  consideration  taken  of  it,  the 
court  would  proceed  nithout  a  party  &<;aiust 
Mr.  Pr)nn.  And  here  Mr.  Attorney  recited  a 
precedent  of  one  that  wrote  a  hook,  and  it  was 
brought  to  the  counrit.  It  v«as  demanded,  who 
wna  the  accuser?  answer  was  made,  the  Book 
was  the  accuser:  sh  ill  the  heretic  so  unpunish- 
ed f  This  Book  it  is- Mr.  Prynn's  doing,  he  doth 
put  his  name  to  it^  he  swears  that  he  did  write 
it  all. 

Then  for  the  time  of  compiling  it ;  seven  or 
eight  years  ago  it  was  compiled,  and  it  is'grown 
seven  times  bigger  than  at  the  first.  Mr.  Prynn 
ab<iut  eight  years  since,  bhewed  it  to  Dr.  Goade, 
who  told  him  so  good'  causes  of  dislike,  that 
might  make  any  reasonable  man  give  it  over. 
About  seven  years  ago  he  came  to  Dr.  Harris, 
to  desire  his  opinion  of  the  Book ;  and  he  told 
him  it  was  untit  and  unwortliy  to  come  to  the 
press.  In  the  Parliament  time,  before  tt>e  year 
1630,  he  gave  some  part  of  it  to  be  printed  ; 
but  it  came  not  to  Mr.  Ruckncr  till  lon^  after. 
Sparkes  said,  he  would  print  any  thing  m  Par- 
homent  time. 

Now  we  are  to  consider  two  things,  from  ihe 
first  compihng  and  printing  of  this  Book,'to  the 
last :  First,  how  it  grew  in  volume ;  for  after  it 
wa«i  delivered  to  the  press,  it  hath  grown  op  with 
divers  things,  which  then  were  impossible  to  be 
known  at  that  time,  when  it  was  delivered  to 
the  prevs ;  which  appeareth  by  this. .  In  1628 
was  the  parliament,  and  in  1631  St.  George  be- 
f;an  to  look  abroad  into  the  world.  This  roan 
bestows  eight  whole  pages  uprm  St.  George,  for 
being  so  hold  to  look  out.  lie  saith,  tiiat  St. 
George  the  Arian  was  a  Cappadocinu,  though 
born  in  Cilicia,  a  part  or  province  of  Cappado- 
cia,  &c,  and  that  St.  George's  advocate  was  an 
Englishman,  bom  in  Gloucester ;  and  that  St. 
Basil  the  Great  was  bishop  of  Csesarea  in  Cnp- 
padocia,  the  native  country  of  St.  George  the 
Arian.  Certainly  he  could  not  tell  that  St. 
George  woul<i  then  remove  himself  abroad,  or 
in  the  country  of  Gloucester,  6cc.,at  that  time  : 
but  this  man  did  go  on  according  to  the  occa- 
sion in  1628.  A  woman,  in  1628,  acted  a  part 
of  a  Stage  Play  at  Black  Fryers ;  he  spends 
many  pages  about  this. 

We  all  know  what  time  the  dearth  was,  three 
years  ago  :  he  taketh  occuaion  not  to  pass  it 
over  He  maketh  a  long  discourse  of  Plays, 
Mai^qu'es,  &c.  in  the  late  penurious  times,  how 
they  were  as  expenceful  as  the  wars  were.  This 
18  to  shew  how  hy  pieces  it  did  grow  bigger 
from  thne  to'time. 

AM  Stage  Players  he  terms  them  Rogues:  In 
this  he  doth  falsify  the  vejry  act  of  parhament, 
for  unless  they  ctj  abroad,  they  are  not  rogues. 
The  s^tme  term  he  givcth  unto  Scholars  acting. 
Mr.  Prynn  hail-*  purpose,  uyt  gnlj  io  tliis  to 


never  oBended  him  ;  bui  all  this  is  to  the  end 
to  bring  a  belief  among  the  people,  that  we  ar« 
returnmg  back  attain  to  Paganism.  -His  end 
is  thereiore  to  persuade  n^en  to  go  and  serve 
God  in  another  country,  as  many  are  gone  al- 
rf>ady,  and  set  up  new  laws  and  fancies  among 
thenoselves.     Consider  what  may  come  of  it. 

It  may  be' (it  enoueh  and  lawful  to  write 
against  Plays,  by  men  that  have  a  mission  ;  and 
thev  must  (lo  their  errand  in  mannerly  terms, 
and  in  the  same  terms  as  other  men  expect  to 
bear  with  them.  Mr.  Prynn  had  no  mission  to 
meddle  with  these  things,  to  see  whether  men 
should  not  return  to  GentiU^n ;  the  terms  which 
he  useth  are  such  as  he  finds  among  the  oyster 
women  at  Billingsgate,  or  at  the  cf>romoD  con« 
duit.  He  iiath  raked  up  all  the  vile  terms  that 
could  be  found. 

Now  to  prove  that  this  is  Mr.  Prynn's  Book, 
read  Mr.  '  Prynn's  Examination,  Inter.  5thy 
(which  being  read,  was  to  this  effect,)  That  Mr. 
Prynn,  without  the  help  of  any  other,  did  write, 
pen  and  compile  the  whole  oook,  called  His- 
trio-mastir,  and  the  Epistle  before  the  Book, 
and  the  Index  and  Table  following. 

Now  for  the  publislting  of  this  Book,  it  doth 
appear  by  the  Deposition  of  Dr.  Goade,  that 
about  8  years  since,  Mr.  Prynn  did  bring  a 
Book  to  him  in  writing,  of  about  a  quire  of  pa- 

f)er,  concerning  Stage-Plays,  to  have  the  same 
icensed,  but  he  held  it  unfit  to  be  allowed ; 
and  doth  well  remember,  that  as  to  his  argu- 
ment of  the  unlawfulness  for  a  man  to  put  on 
woman's  apparel,  he  put  Mr.  Prynn  this  ques- 
tion ;  Suppose,  Mr.  Prynn,  yourself,  as  a 
Christian,  were  persecuted  by  Pagans,  think 
you  not,  if  you  did  disguise  yourself  in  your 
maid's  apparel,  you  did  well  ?  who  answered. 
That  he  thought  himself  rather  bound  to  yield 
to  death  than  to  do  so. 

Dr.  Harris  also  deposed.  That  about  7  years 
ago,  Mr.  Prynn  came  to  him  to  license  a  Trea- 
tise concerning  Stage-Plays,  but  he  would  not 
allow  of  the  same.  So  this  man  did  dehver  this* 
Book  when  it  was  young  and  t6nder>  and 
would  have  had  it  then  printed  ;  but  it  is  since 
grown  seven  timet  bigger,  and  seven  times 
worse, 

JVby.  We  shall  now  prove  when  it  went  to 
the  press.  Read  Austin  the  Stationer  to  InteN 
rogatory  the  28th,  which  being  read,  was  to 
this  effect;  That  the  said  .book  called  Hittrith 
mastixy  was  given  tn  this. deponent,  in  .or  about 
the- last  parliament,  at  which  time  serea  sheets 
thereof  were  printed  al  this.depoiieni'sliouiie^; 
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which  this  deponent  so  printed, 'at  the  request 
of  Mr.  Prvna  and  Mr.  Sparkes,  upon  Mr. 
Prrnn^s  information,  that  it  was  licensed,  and 
that  he  would  bring  the  hand  of  the  licenser 
unto  it.  But  this  deponent  did  refuse  to  print 
anv  more  of  the  same. 

kcad  Joseph  H.  to  prove,  that  Sparkes 
vrould  set  upon  it  unlicensed  in  parliament- 
lime,  to  Inter.  96,  who  saith,  That  the  Defen- 
dant Sparkes  did,  in  the  time  of  the  last  parlia- 
ment, print,  or  cause  to  be  printed,  divers 
books  without  licence ;  whereof  some  were 
Mr.  Prynn's,  some  were  Mr.  Burton'*  works ; 
and  ihis  deponent  hath  heard  Sparkes  say,  he 
durst  print  any  thing  in  parliament-time. 

Another  part  of  the  Charge  was  managed  by 
Mr.  Mason  of  LincolnVInn,  reckoning  up  the 
number  of  Epithets  wherewith  Mr.  Prynn  had 
aspersed  all  sorts  of  people :  and  he  stiid,  that 
it  was  a  Libel,  not  only  against  the  state,  but 
against  every  particular  person;  and  proved 
the  Charge  by  divert  passages  contained  in  the 
Book,  foi.  201,  &c. 

Afterward  Mr.  Noy  proceeded  in  the  farther 
making  good  of  his  Churge  a^uinst  Mr.  Prynn. 

May  it  please  your  lordships;  As  he  haih 
fallen  foul  upon  all  things,  all  persons,  all 
sexes;  upon  the  magistrates,  upon  the  hous- 
hold  of  the  king ;  so  he  hath  not  spared  the 
ling  himself.  I  am  sorry  I  shall  have  occasion 
to  speak  any  thing  of  it ;  but  there  is  a  great 
desd  too  much  in  his  Book.  .  My  lords,  afler 
he  hath  made  all  tlie&e  complaints  as  intokrable, 
he  falleth  upon  all  indistinctly,  and  never  (aketli 
upon  him  to  discern,  to  make  a  distinction, 
that  there  may  be  a  toleration  ;  but  falleth  foul 
upon  every  thing,  that  we  are  falling  into  Pagan- 
ism ;  men  and  women  are  naught:  he  spareth 
not  the  king  himself,  but  takes  upon  him  to 
teach  a  remedy ;  tlie  remedy  is  worse  than  the 
disease.  What  hateful  comparisons  he  bring- 
eth  with  other  princes  ?  as  Nero :  and  speak eth 
of  the  consuming  of  the  treasure  of  the  realm 
with  Masques,  and  of  the  late  penurious  times : 
a  base  word !  A  declaration  of  infamy  upon 
princes,  with  such-like  conclusions  as  these  ure. 
When  all  this  is  done,  he  teacheth  the  re- 
medy not  by  way  of  precept,  but  by  way  of 
example;  mvites  men  to  read  John  Mariana, 
and  two  grave  authors  more,  he  saith  men  not 
censured.  I  am  very  sorry  I  am  to  speak  any 
thing  wherein,  the  kmg  should  be  named,  but 
he  would  not  forbear  it  when  the  pen  was  in  his 
hand ;  some  of  the  words  are  so  nasty  that  1 
wdl  not  speak  tbein. 

After  Mr.  Attorney  General  had  spoken,  he 
called  for  these  Passages,  amongst  others^  in 
Hittrio-nuutij,  to  be  read,  viz. 

To  his  much-honoured  Friend;,  the  right  wor- 
shipful Masters  of  the  Bench  of  tlie  honour- 
able flourishing  Law-Society  of  Linculn*^- 
Inn. 

*  Having,  upon  my  first  arrival  here  in  Lon- 
*  doD,  heard  and  seen  in  four  several  Plays  (to 
'  wliicli  xht  prefl«ing  importunity  of  mbbc  ill  ac- 


quaintance drew  me,  while  I  was  yet  a  novice) 
such  wickedness,  such  lewdness  ,as  then  made 
my  penitent  heart  to  loath,  my  conscience  to 
abhor  all  Stnge-Plnyers  ever  since ;  and  hav- 
ing then  likewise  observed  some  wofal  experi- 
ments of  the  lewd,  mischievous  fruits  of  Plays, 
of  Play-houses,  in  some  young  gentlemen  of  my 
acquaintance,  wbo'though  civii  and  chaste  at 
first,  became  so  vicious^  prodigal,  incontinent, 
debauched,  yea  so  far  past  all  hopes  of  amend* 
ment,  in  half  a  year's  space  or  less,  by  their 
resort  to  Plays,  where  %^hurcs  and  lewd  com- 
panions had  invei>;led  them ;  that  after  many 
essays  of  their  much  desired  reformation,  two 
of  them  were  cast  uffand  utterly  disinherited 
by  their  loving  parents;  whom  I  heard  oft  com- 
plaining, even  with  tear?,  that  Flays  and  Play- 
houses bad  undone  their  children  to  their  no 
small  vexation,  (a  good  Caveat  for  all  young^ 
students'to  keep  themselves  from  Play-houses, 
by  these  two  younjTstcrs  harms:)  Hereupon  I 
resolved,  out  of  a  desire  of  the  public  good,  to 
oppucrn  these  common  vice-fomentmg  evils  i 
for  w  hich  purpose  about  7  years  since,  recol- 
lecting those  play-condemning  passages,  which 
I  had  met  with  in  the  Fathers  and  other  au- 
thors, I  digested  them  into  one  entire  written 
Discourse  :  which  having  since  that  time  in- 
larged  beyond  its  intended  bulk,  because  I 
saw  the  number  of  players,  play-books,  play- 
haunters,  and  play-houses  still  increasing; 
there  being  above  40,000  Play-Books  printed 
within  these  2  years  (as  Stationers  inform  me) 
they  being  now  more  vendible  thatT  tb6 
choicest  Sermons  ;  two  old  Play-houses  being 
also  lately  re-edified,  enlarged,  and  one  new 
theatre  erected :  the  multitude  of  our  Lon- 
don play-haunters  being  so  augmented  new, 
that  all  the  ancient  Devil  s  Chapels  (for  so  the 
Fathers  style  all  Play*houses)  being  five  ia 
number,  are  not'  sumcicnt  to  contain  their 
troops;  whence  we  see  a  sixth  now  added  to 
them  :  whereas  even  in  vicious  Nero's  reign, 
there  were  but  three  standing  theatres  in 
P^gan  Rome,  though  far  more  spacious  than 
our  Christian  London,  and  those  three  too 
many.  Hereupon  I  first  commended  it,  being 
thus  augmented,  to  the  Licenser,  and  from 
him  unto  the  press,  where  it  hath  lingere<l 
longer  than  I  did  expect;  which  being  now 
at  last  brought  forth  into  the  world,  in  such  a 
play-adoring  age,  that  is  like  to  bid  defiance 
to  it;  I  here  bequeath  it  to  your  worthy 
patronttge,  to  whom  it  was  first  devoted,  not 
caring  how  it  fares  abroad,  so  it  may  do  good 
and  please  at  home/ 

In  the  next  place,  Mr.  Attorney  Noy  caused 
to  be  read  out  of  the  book  of  Hittria-matti^f^ 
such  passages,  as  w  ere  scandalous  to  the  king 
and  government;  as  fol.  319,  &c. 

Mr.  Atkins,  in  defence  of  Mr.  Prynn,  said, 
That  the  eloquence  of  those  gentlemen  who 
argued  a>;;ainst  Mr.  Prynn,  made  an  exposition 
which  was  no  part  of  tiis  intention,  in  which 
point  he  would  endeavour  to  clear  him ;  an4 
the  way  was  by  letting  their  lordships  know, 
that  mauf  Paswgea  in  that  Book  fu-e  ouly  r*> 
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laUv«ly  spoken,  and  not  poyitive^  and  most  of 
tbem  itre  but  the  atiirmtitioiis  of  other  authors 


of  se^^ral  kintl^  and  profea&ion^ :  as  where  it  is 
faid»  tluit  <  vitch  incarnate  devils  as  frequent 

*  pl«y»,*  &c.  he  tpealiPth  by  the  way  of  coiiimon 
frtrqiientiug  i>f  Piay.H,  lest  they  prove  iocaroate 
ileviis;  aud  so  of  ladks  (hut  east  off  their  ntiture 
«ii«i  modesty,  ihal  is  relatively  spoken  by  fre- 
quent iii^  P^Wy  lascivious  dancing,  &c.  and 
vrUan  he  ipeaketh  of  those  in  a  coutinual  pro- 
position, kiH  argument  is  thus: 

'  That  wliich  doth  ordinarily  (if  not  always) 
«  detile  tlie  eyes,  tbe  ears,  and  souls  both  of  the 

*  actors  and  spectators,  by  iugendrins;,  by  exci- 

*  ling  meretricious,  lustful,  lewd,  adulterous  de- 

*  Mies  aad  affections  in  their  hearts,  or  by  in- 

*  6ti<;a!ing,  hf  preparing,  by  inducting  them  (o 

*  actual  oncleanuess,  must  needs  be  abominable 

*  attd  un lawful  unto  Christians ;  but  these  Stage* 
'  Plays,  &c.  therefore  they  must  needs  be  abo- 

*  minable/  And  there  is  none  but  AVbores, 
Panders,  or  foul  incarnate  Devils,  who  dare 
controul  tliat  miuor  truth. 

My  lords ;  He  doth  not  condemn  New-year*s 
(Gifli,  but  acknowledges  them  to  be  as  tokens 
and  testimonies  of*  favour  and  respect  from 
superiors  to  their  inferiors;  and  for  Dancing 
(under  favour)  he  doth  n(\t  condemn  it  at  all ; 
tie  bath  commended  the  same  as  single,  and 
ilanciog  the  measures.  And  for  dancing  in 
^reat'n>en  and  princes,  he  doth  protest  it  was 
tar  from  his  thought  to  compare  these  times  to 
Koro  s,  under  so  pious  and  relations  a  prince  as 
we  have,  and  by.  whom  we  receive  so  much 
iiappineas.  That  had  been  so  impious  and  un- 
worthy, that  he  could  by  no  means  make  any 
apology;  bat  as  well  his  person  as  his  pen 
■uould  have  been  detestable,  if  he  had  made 
•ny  euch  comparison. 

Aad  where  be  doth  speak,  that  Dancing  and 
llasquing  have  been  near  as  expencefiil  as  the 
warn,  in  that  he  means  in  Henry  tbe  8th*s  time, 
and  not  in  these  days ;  as  I  take  it,  he  speaks 
there  of  a  History  that  doth  express  the  great 
charge  in  that  time. 

I  shaU  desire,  as  I  did  bei^n  in  the  opening 
«f  hn  Answer,  that  he  may  lay  fast  hold  upon 
the  reck  of  the  king*s  favour  and  mercy,  and 
cowpaf  sion  of  this  court ;  and  what  his  inten- 
iioas  are,  they  are  best  known  to  hb  own  heart, 
his  expnesiiims  known  to  your  lordships.  I 
cannot  condemn  his  heart,  I  wiU  not  excuse 
his  pen. 

This  if  your  lord'thipt  will  ^rive  me  leave,  I 
.•hall  say ;  I  Inve  long  known  him  in  a  Society 
of  Inns  of  Court,  where  he  has  lived  :  and  ibr 
iiis  ofdinary  discourses  (except  tlie  matters  in 
.this  Book)  they  have  t)ot  been  factious  or  sedi« 
tious.  Bat  sow  he  is  before  yovtr  lordships, 
truly  for  my  part,  I  compare  hiaa  to  tlie  condi- 
tion of  an  Astronmncr,  «vho  5xed  his  eyes  so 
jnach  ttpoo  the  stirs,  that  he  did  not  look  to 
liis  feet,  and  ao  fe(l  into  a  ditch  :  for  his  eyes 
tvcfe  so  fiaed  upon  this  sublet,  upon  the  cam- 
Men  iMort  to  Stare-Plays,  and  the  great  abuse 
llMt  comes  iff  tihcsii,  that  be  ioT^it  to  look 
4tnftk  to  ilia  haad  that  guided  hie  pen,  which 


now  bringeth  him  under  your  lordftlufis  cinsorc. 
That  I  may  nut  offend  the  patience  of  this 
court,  (the  court  is  full,  and  the  expectation  ia 
great,)  I  willxondode  with  ail  humility,  and 
wi*«h  and  crave,  that  he  who  is  the  Supreme 
Judge,  may  be  with  your  lordships  in  this  maU 
ter,  and  may  be  over  all  your  guod  thoughts, 
jud);ments  and  sentences  this  day,  in  this  causa 
of  this  poor  gentleman.  And  this  is  ftU  I  hiuiir 
bly  offer  in  Defence. 

The  next  day  of  hearing, 

Mr.  HolbourAy  of  counsel  with  Mr.  Prynn, 
spake  thus : 

My  lords;  I  am  assigned  counsellor  with 
Mr.  Prynn.  The  Information  is  for  publishing 
in  print  a  Libel  or  Volume  of  Libels  agaiust 
king,  queen,  state,  &c.  My  lords,  for  Mr. 
Prynn,  he  doth  humbly  cast  hiii'Self  at  your 
lordships  feet.  For  the  Book,  I  must  say,  ha 
doth  humbly  submit  himself  to  your  lordships; 
yet,  my  lords,  his  heart  will  not  give  him  leave 
to  say,  that  he  is  guilty  of  those  gross  ofiences 
that  are  laid  to  his  charge.  He  confesseth  him* 
self  to  be  justly  brought  before  your  lordships 
for  his  ill  expre«>sions,  which  may  prove  an  oc- 
casion of  scandal  by  misconstruction,  and  so 
some  dangerous  principle  may  be  if>fused  into 
the  subjects :  And  be  be^eth  your  idrdships  to 
consider  of  thein^  accordmg  to  the  intentions  of 
his  heart,  which  were  fair  and  honest,  thnugh 
harsh  in  expression,  that  he  may  receive  a 
favourable  construction,  for  that  he  citeth  hi* 
Authors,  and  their  words,  and  not  his  own. 
And  for  that  he  meddleth  wit})  matters  not 
proper  to  Stage-Plays,  as  in  mentioning  the 
Sabbath,  his  meaning  was,  Stagc^Plays  upon 
tbe  Sabbath-day:  his  roeiittoning  Habits  and 
Recreations,  was  in  relation  to  men  putting  on 
women  s  habits,  and  unlawful  recreation  at 
plays,  aud  so  he  conceives  them  not  altogether 
impertinent. 

For  the  Manner  of  his  writing  he  is  heartily 
sorry,  that  his  style  is  sO  bitter,  and  his  imputa- 
tions so  unlimited  and  general;  yet  in  this  he 
was  led  thereunto  by  Authors  in  the  like  case, 
which  he  offers  for  his  excuse :  he  hopes  his 
passion  ngaiobt  these  abuses  by  Plays  may  a 
little  ^ead  his  excuse. 

Now  for  tlie  Manner  and  Matter  alledged 
against  him  out  of  his  own  Book,  in  that  he 
hopes  your  lordships  favour :  He  saiih,  that 
those  that  nre  judges  of  the  Books  for  licensing, 
they  are  guilty  of  the  matter,  and  he  hopetli 
that  this  Book  doth  differ  from  all  the  books 
brought  into  this  court;  for  here  are  none 
brought  but  Such  as  are  nnlic^n^,  and  this 
is  licensed:  and  he  sufaflaitteth  thas  to  that 
point. 

My  lords,  as  to  the  g^n^ral  end  and  inten- 
tion of  his  Book,  lie  swenreth,  thnt  the  general 
resort  unto  plays  was  the  first  occasion ;  and 
his  end  was  for  the  Refbrmatimi  of  the  abuse 
of  it,  and  no  otherwise  :  and  then,  my  iordsi  he 
hopeth  he  shall  net  isear  year  kirdshifs  severe 
een<w«.  He  did  not  send  the  Book  beyond 
theaeaf  to  ht  primed^  but  prkttd  it  Jure; 
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•od  h  W&8  three  years  in  the  press,  and  licens- 
ed and  published. 

And,  my  lords,  the  Declaration  to  the  In- 
formation of  this  court,  speakKh  somethinK  to 
Kis  intentions^  viz.  to  whom  he  dedicated  this 
Book,  and  he  dispersed  it  himself  to  men  of 
known  integrity ;  and  certainly  if  his  heart  had 
heen  guilty  of  those  ibul  crimes,  he  would  not 
have  presented  one  of  these  Books  to  Mr.  At- 
torney Noy  himself.  He  did  not  absent  him- 
self, as  one  gnihy  of  such  ofiences  would  have 
done  ;  he  was  so  far  firoui  having  disloyalty,  thnt 
he  doth  commend  the  king  and  state,  and 
that  could  not  be  with  an  intention  against 
king  and  state.  And  all  the  Charges  that  lie 
upon  bim  for  \iw  foul  intentions  are  but  infer- 
ences upon  his  Book,  and  consequences,  and 
pxc\i  of  them  only  that  be  strained,  and  not  of 
necessity. 

The  next  thing  charged  upon  him  is  Perjury, 
for  that  he  said,  he  shewed  no  part  of  this 
Book  to  any  before  it  was  shewn  to  Sparkes  ; 
yet  it  was  proved  by  Dr.  Harris  and  Dr.  Ooade,. 
that  they  fiaw  it  many  years  ago.  As  to  this 
he  saith,  they,  speak  only  of  his  Book,  concern- 
ing Plays,  containing  a  quire  of  paper :  and 
that  it  is  true,  he  did  shew  them  such  a  book  : 
but  that  book  was  not  this  book ;  though  they 
be  of  one  subject  and  matter,  yet  they  differ 
moch  in  form  and  frame.  • 

Then  Mr.  Hem  spake  on  his  behalf  as  fol- 
lows; 

My  lords ;  We  that  are  assigned  counsel  for 
Mr.  Prynn,  do  come  with  great  disadvantage, 
botli  in  number  and  iudgments,  considering 
the  great  ability  of  tfat  king's  counsel,  who 
have  spoken  against  us.  If  the  construction 
they  have  made  be  theirs,  then  clearly  we  are 
(as  they  would  have  us)  to  fall  deep  by  your 
lordships  Sentence. 

l*he  weight  of  this  Cause,  and  the  aggrava- 
tions upon  it  by  the  king's  Counsel,  made  me 
the  last  day  (without  de»ire  of  my  client)  to 
crave  farther  time,  for  we  durst  not  then  give 
any  Abswer.  All  that  I  can  now  say,  is.  That 
your  lordships  would  look  upon  the  intentions 
of  his  heart,  in  that  he  hath  explained  himself 
as  foir  as  any  man  can  do  by  his  oath :  how  is 
it  possible  to  make  other  proof  of  the  clear  in- 
tentions of  his  heart,  than  by  his  oath?  His 
oath  is  admitted  as  proof  against  him,  in  the 
acknowledgment  of  his  Book;  and  shall  it  not 
be  admitt^  to  him,  to  clour  the  integrity  of 
his  heart  ^  We  best^ecb  your  lordships  to  look 
upon  him,  as  not  writing  these  things  out  of 
perverseAess  of  spiiit,  but  out  of  tiie  abundance 
of  his  heart  transported  with  zeal  again&t  the 
growing  evils,  which  have  befallen  many  of  this 
nation,  and  some  t>f  his  own  acquaintance,  by 
their  "frequenting  of  Stage-Plays.  We  that 
know  hhn  must  say,  as  far  as  our  knowledge 
will  give  us  leave,  that  in  all  passages  that 
have  fallen  from  him  to  us,  he  hath  expressed 
himself  foil  of  devotion  and  duty  to  his  ma- 
jesty and  the  queen ;  and  shall  humbly  take 
leave  to  o£fer-  tome  passagei  oat  of  his  Book, 


which  do  bear  evidence,  that  he  doth  speak 
well  of  both  their  majesties,  and  of  the  stiiie  ; 
and  that  by  inferences  and  distinctions  there 
made:  and  what  is  ir  but  inferences  made  out 
of  other  passages  of  his  i»*ok,  which  doth  re- 
flect up«)n  liim  ? — Which  Passages  were  opened 
by  the  Counsel,  but  not  read. 

The  Sektevcs. 
Three  Star-Chamber  days  having  heen  speni 
in  the  hearing  of  this  Caase,  the  lords  sut  xhm 
fourth  day  lu  proceed  to  Sentence,  which  held 
till  four  of  the  clock  in  the  aAernoon  ;  and  they 
passed  such  Sentence,  on  Mr.  Pr^nn,  as  is 
expressed  in  the  ensuing  speeches,  which  i^ 
efiect  conipreheiMi  all  that  was  said  by  otherSb 

The  firbt  was  of  Francis  Lord  Gottington, 
Chancellor  of  the  Exchequer,  who^e  turn  was 
to  begin  first  to  speak,  ns  being  in  the  lowest 
degree  of  quality  oy  his  place.  A  nd  commonly 
he  that  beginneth,  as  he  openeth  the  matter  al 
large,  so  he  inclineth  thereby  many  lords  to 
forbear  making  of  speeches,  and  only  to  de^ 
clare  themselves  to  concur  in  Sentence  with 
him  that  began  first,  or  with  some  other  lord 
that  spake  before,  as  their  judgments  lead 
them* 

Mv  lords  (said  my  lord  Cottington),  his  ma- 
jesty s  Attorney-General  hath  brought  Mr. 
Prynn  before  your  lordships,  with  other  Defeu* 
dants,  Thomas  Buckner,  Michael  Sparkes,  6ic» 
It  is  for  publishing  a  libellous  Book,  or  Volume 
of  Libels,  to  the  scandal  of  his  majesty  and  tlko 
state.  To  my  understanding  it  may  he  more 
properly  said,  the  ^reat  and  high  malice  of  Mr. 
Prynn, published  and  declared  in  that  Libellous 
Book  ;  a  malice  expressed  in  a  manner  againsi 
all  mankind,  and  tlie  best  sort  of  mhukind^ 
against  king,  prince,  peers,  prelates,  magis* 
trates  and  governors,  and  truiv  in  a  mnnner 
against  all  things.  But  that  which  hath  bee^ 
more  remarkable,  is,  his  spleen  against  the 
Church  and  Government  of  it:  therefore  for 
that  I  wilt  not  sentence  him,  (because  Mr. 
Attorney  doth  forbear  to  prosecute  against  him, 
for  that  which  belongeth  to  the  Church)  yet  it  is 
an  argument  of  his  grest  and  high  malice  :  and 
when  I  consider  of  that,  which  hath  heen  so 
often  repeated,  that  be  writ  this  Book  alone, 
surely  ne  was  assisted  immediately  by  the 
Devil  himself,  or  rather  he  hath  assisted  the 
Devil.  He  hath  written  a  hook  against  the  due 
reverence  and  honour,  which  all  Christiansowe 
to  our  Saviour  Jesus,  this  doth  convince  my 
judgment  against  him ;  but  tlie  Book  (as  Mr. 
Attorney  saith)  declares  the  man,  it  is  tlie 
witness  :  and  if  your  lordships  observe  llie  par- 
ticulars and  style  of  it,  you  will  say  it  is  a 
strange  thing ;  the  very  style  doth  declare  the 
intent  of  the  man,  and  that  is  (as  Mr.  Attorney 
said)  to  work  a  disoontent  and  disHke  in  the 
king's  people  against  the  Church  and  Govern- 
ment and  disobedience  to  our  gracious  sove- 
reign the  king.  If  Mr.  Prynn  should  be  de- 
manded what  he  would  have,  he  like  th  uothiufr. 
no  state  or  sex  ;  music,  dancing,  &c.  unlawful 
even  iti  kings ;  uo  kind  of  recreation^  no  kind 
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be  cut  oflF,  &o  far  as  may  go  with  the  Censure 
of  ihis  Court.  My  lords,  Mr.  PrynH  is  better 
tle^lt  withal,  than  he  would  have  princes  dealt 
with;  he  hath  had  very  fair  trials. 

For  his  Defence,  1  look  notice  of  it  likewise : 
I  d9  remember  that  all  tliose  gentlemen,  that 
were  employed  and  assigned  as  counsel  for  hit 
Defence,  every  one  of  them  began  to  crave 
mercy  of  the  Court;  yet  ihey  came  with  a 
Defence  and  Jukiification,  so  far  as  their  cause 
would  bedr.     Mr.  liolbuurn    said.   That   tor 

*  Players,  they  were  rogues  by  the  statute  :' 
Yet  Mr.  Attorney  said,  '  They  are  not  rogues 

*  by  the  statute,  unless  they  wander,  &c.*  My 
lords,  he  said,  his  intention  was  against  public 
and  common  Plays;  yet  seek  all  his  book 
thorow,  and  you  sliall  find  it  is  against  plajs  iu 
princes  palaces.  His  intention  now  must  be 
understood  by  his  Book,  aud  by  his  words;  and 
that  which  he  doth  apply  of  any  author  is  his 
own.  And  I'think  h<s  Defence  did  aggravate 
bis  offence.  As  to  his  Defence  agambt  the 
ladies,  he  saith,  he  speakctb  it  relatively  and 
not   positively;    yet  he  saith,    'Our  English 

*  ladies  are  so  and  so  whoriiih,  &c.*  And  for 
tlmt  part  of  his  Book,  wherein  he  condemns 
Murder,  Mr.  Prynn  will  have  murder  unlawful; 
but  execution  of  princes  is  not  murder,  and 
therefore  that  is  a  lawful  act.  Mr.  Attorney 
said  well,  the  end  of  this  man  and  Johu  Man- 
anna,  (a  Jesuit)  &c.  they  are  ail  one,  they  all 
cry  malice  against  princes. 

I  shitU  humbly  crkve  pardon,  and  discharge 
my  conscience,  and  shall  let  your  lordships  see, 
how  I  understand  the  sense,  and  that  so  I  ara 
to  judge  ;  and  I  conceive  ic  to  be  as  your  lord- 
sh'ps  see,  that  the  malice  of  this  Book  is  against 
king  and  state  :  and,  my  lords,  with  this  I  sen- 
tence Mr.  Prynn. 

I  do  in  the  first  place  begin  Censure  ^  ith 
his  Book ;  I  condemn  it  to  be  burnt,  in  the 
most  public  manner  that  can  be.  The  manner 
in  other  countries  is,  (where  such  Books  are) 
to  be  burnt  by  thehan);man,  though  not  used  in 
l^ngiand  (yet  I  wish  it  may,  in  respect  of  the 
strangeness  and  heinousuess  of  the  matter 
contained  in  it)  to  have  a  strange  mauner  of 
buriiin*;;;  therefore  I  shall  desire  it  may  be  so 
burnt  by  the  hand  of  the  hatmmao.  If  it  may 
ngrre  with  the  court,  I  do  adjudge  Mr.  Prynn 
to  he  put  from  the  bar,  and  to  be  for  ever  un- 
capable  of  his  profession.  I  do  adjudge  him, 
my  lords,  Tiiat  the  Society  of  Lincoln's-Iuu 
do  put  him  uut  of  the  socie^  ;  and  because 
he  had  his  offspring  from  Oxford  (i>ow,  with  a 
low  voice,  sjiid  the  bishop   of  Canterbury,  *  I 

*  am  sorry  that  ever  Oxford  bred  such  an  evil 

*  member*)  there  to  be  degraded.  And  I  do 
condemn  Mr.  Prynn  to  stand  in  the  pillory  in 
two  places,  in  Westminster  aud  Cheapsidc^ 
and  that  he  shall  lose  both  his  ears,  one  in  each 

{)Ibcc  ;  and.  with  a  Paper  on  his head»  declaring 
low  foul  an  offence  it  i.%  viz.  •  That  it  is  for 

*  an  infamous  Libel  against  both  their  majestlt^, 

*  state  and  government.'  And  lastly,  (nay  not 
lastly)  I  do  condemn  him  in  5,000/.  Fine  to  the 
king.     Aud  liistly;  per^ctital  ItopHsou^eut. 


of  entertainment,  no,  not  so  much  as  hawking, 
all  are  damned.  The  very  truth,  Mr.  Prynn 
would  have  a  new  government,  he  would  have 
a  new  church,  he  would  have  new  laws,  new 
entertainment,  Go^  knows  what  he  would 
have;  anew  king  he  would  have,  and  have  all 
the  people  of  his  mind,  to  be  discontented  with 
their  king  and  government. 

Mr.  Prvnu  confesseth  he  did  write  the  Book, 
iind  it  is  true  he  did  endeavour  the  printini;  of 
it)  and  the  publishing  of  it,  this  is  pruvcd  very 
weH ;  yea,  but  Mr.  Prynn  had  no  other  inten- 
tion but  a  tenderness  of  conscience,  he  meant 
no  hurt  to  the  king  or  state  (as  his  Counsel 
said):  but  Mr.  Attorney  answered  them,  that 
he  is  not  the  declarer  of  his  intentions,  he 
must  be  judged  by  the  Book,  by  hh  %vords,  more 
certainly  by  the  effect ;  for  all  good  men  do 
receive  scandal  by  this  Book,  and  all  of  Mr. 
Prynn's  humour  were  glad  of  this  Book.  When 
I  consider  what  kind  of  Libel  it  is,  it  is  not  like 
other  libels  :  other  lihttls  have  been  by  persons 
discontented,  some  poor  rogues  scattered  up 
and  down  ;  but  here  is  a  libel  in  folio,  and  in 
print,  and  justifieth  itself  by  authors  with  an 
nigh  hapd,  *  That  is  there,'  and  *  that  is  there.' 
And  (my  lord)  when  I  consider  those  high 
Passages  in  his  Book,  I  protest  nnto  you,  they 
are  tlimgs  tr*  be  abhorred  ;  they  are  not  spoken 
relatively  (as  his  counsel  would. have  it)  but  po- 
sitively, '  That  our  English  ladies,  shorn  and 
'  frizzled  madams,   have  h)st  their  modesty; 

*  that  the  Devil  is  only  honoured  in  dancing  ; 
'  that  Plays  are  the  chief  delight  of  the  Devil; 
'  that  they  tliat  frequent  plays  are  damned,  and 

*  so  are  all  that  do  not  concur  with  him  in  his 
'  opinion.  Whores,  Panders,  foul  incnrnate 
'  Deyils,  Judas's  to  their  Lord  and  Master,  &a 
'  princes  dancint;  in  their  t»wn  persons,'  his 
censure  of  them. is  infamous,  &c.  But  the  foul- 
est of  all  is,  *  That  this  was  the  cause  of  un- 

*  timely  ends  in  princes.' 

My  lords,  shall  not  all  that  he.ir  these  things 
think,  that  it  is  the  mercy  of  the  king  that  Mr. 
Prynn  is  not  destroyed  ?  Have  we  nor  seen  men 
lately  condemned  to  be  hanv^ed  and  quartered 
fur  far  less  matters  ?  One  Peachara,  I  was  my- 
self employed  with  others  in  the  examining  of 
him  ;  he  confessed,  that  the  Wriiing  for  which 
he  was  quebtioncd,  was  a  Sermon  that  he  did 
intend  to  preacrh:  the  Words  were  against'  the 
person  of  the  kinj:,  yet  he  never  preached  it ; 
yet  because  he. had  written  it  with  an  intention 
to  preach  it,  he  was  broiiuht  up  on  this  point 
and  condemned  to  die.  But  this  Book  is  in 
print ;  it  i*  against  all  magistrates,  and  parti- 
cularly against  the  king  our  sovereign,  and  hi^ 
blessed  consQ«  t.  And  yet,  my  lords,  it  pleaseth 
his  majesty  to  |et  Mr.  Prynn  have  his  trial 
here.  I  will  not  trouble  your  lordships  uith 
any  more  pans  of  the  Book :  Mr.  Attorney 
jDoted  unto  your  lordships^  that  you  should  see 
how  necessary  it  was,  that  Mr.  Prynn  shonld 
"be  clean  cut  off,  as  oiie  that  hath  a  long  time 
endeavoured  to  move  \he  people  to  disoViedi- 
*«nce  against  the  king,  &c.  S*  I  say  with  Mr. 
Attorney^  it  is  high  tim^  that  Mr.  Pry pn  may 
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There  are  nther  Defendimts,  Thomas  Buck- 
Der,  whom  I  conceive  to  be  tiie  ciiiiplniu  chnrg- 
ed  with  the  licensing  of  the  Book.  I  observe, 
that  Mr.  Attorney  hath  httle  c  nothing  prose- 
cuted agaiiibt  him.  It  is  s.tij,  he  did  combine 
with  the  VVriter  and  Stationer  fur  this  infamous 
Libel.  It  doih  appear  that  he  did  license  it, 
or  at  least  64  pages  thereof;  I  think  it  be  alsj 
true,  that  Mr.  Buckoer  did  see  the  Book  after 
it  was  primed.  It  is  said,  for  hi;*  excuse,  That 
Mr*  Buckuer  was  cozened  and  surpri/.ed  by 
Mr.  Prjnu  and  Sparkes;  hut  it  is  pluin  he  li- 
censed it,  or  at  least  64  pL^;es;  therefore  I  bhn\\ 
jud|te  according  to  the  proof,  as  it  ^5  the  usunl 
cuktofD  of  this  Court.  I  must  judce  Mr.  Buck- 
ner  to  be  worthy  of  a  very  sharp  Sentence,  for 
certainly  there  is  a  very  gix^at  incoavuiieacc 
falieo  upon  the  state,  for  want  of  due  exami- 
nation :  to  what  purpose  is  there  an  exxtiuina- 
tlon  of  Books,  if  there  shall  be  a  connivance 
and  winking  at  the  party  that  do(h  it?  I  shall 
think  Mr.  Bucknernot  only  worthy  of  a  severe 
reprehension,  boi  I  shall  censure  him  first  to 
have  Imprisonment  according  to  tl4e  course  of 
ihe  court,  and  50/.  Fine  to  tlie  king. 

Now,  my  lords,  tho  next  is  Michael  Sparkes, 
and  he  is  the  tlurd ;  and  he  is  the  Printer  of 
the  Bonk ;  and  binder,  and  publisher  thereof, 
lu  his  Defence  he  hath  shewed  yovr  lorrUhips 
a  piece  of  Xi\e  Book  licensed  by  Mr.  Duckner, 
and  saitli,  it  was  all  licen^d,  but  that  ha  proves 
not;  but  that  it  was  entered  in  the  Stntioners- 
llall,  that  he  proves.  But  I  do  find,  that  he 
persuaded  ni^n  to  buy  this  I^ook  after  it  was 
prohibited;  and  before  it  was  prohibited  be 
persuaded  men  to  buy  it,  saying,  '  It  wris  an 
'  excellent  Book,  and  it  would  be  calkxJ  in,' 
and  tlxen  sell  well.  I  do  fine  Sparkes  500/.  to 
the  king,  tstid  to  4tand  in  the  pillory,  without 
ti)uchtng  of  his  ears,  with  a  Paper  on  his  licnd  lo 
declare  liis  ofTence,  and  it  is  most  nccosary  in 
these  times ;  and  for  the  pillory  to  be  in  Paul's 
Church-yard.  (*  It  i^  .a  consecrated  place,' 
saith  the  Archbishop  of  Canterbury).  I  cry 
yottr  gracct*s  mercy  (said  my  lord  Cottington) 
then  let  it  be  in  Chcapi>ide.  For  the  oiher 
three,  I  find  that  Mr.  Attorney  doth  not  pro- 
secute them;  therefore,  my  lords,  I  do  not  cen- 
sure tliem. 

lbs  next  in  course  that  spoke  after  the  lord 
Cotttngton,  was  the  L.  C.  J.  liicharfhon. — My 
Lords;  Since  I  have  had  the  honour  to  attend 
this  Court,  writing  and  printing  of  Books  have 
been  exceedingly  found  fault  withal,  and  liave 
received  a  sharp  censure,  and  it  doih  grow 
every  day  worse  and  wor^e;  every  man  loketh 
upon  him  to  understand  what  be  conceiveth, 
and  thinks  be  is  nobody  except  he  be  in  print. 
Wc  arc  troubled  here  with  a  book,  a  monster, 
*  Monstrum  borrendum,  iitforme,  ingen>» !'  It 
bath  been  a  question  who  is  the  Author  of  this 
Book }  Surely  I  am  satisfied  in  my  conscience 
lie  is  the  author  of  it :  but  truly  give  me  leave, 
J  do  not  think  Mr.  Prynn  is  the  only  actor  in 
tiiis  \io6kf  hut  that  there  were  many  beads 
an<I  bands  therein  besides  himself.  I  would 
to  God  in  beaveu,  llu;  devil  aud  all  ehe  tluU 
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had  their  he.ids  aud  hands  therein  besides  Mr. 
Prynn,  wt-re,  ^c.  for  I  think  they  are  all  lU- 
willers  to  tiie  ^tatp,  and  deserve  severe  punish- 
ment as  wtU  aa  Mr.  Prynn  doth.^  This  Bo(ik 
is  ihe6u'»iect  of  this  day's  work,  aiul  it  is  jib- 
nexed,  by  Mr.  Attorney,  to  the  very  iiilbrma- 
tion  itself. 

For  the  B)ok, I  do  liold  it  a  most  scandaloug, 
infamous  Libel  to  the  kin^i's  ns;iits,rv.  a  nio^t 
pioUs  aud  rt  hgioui  knjj: ;  to  th<.-  quccsi'h  ma- 
jesty, a  nvost  extcilcnt  and  gnicioua  quui  n  i 
such  a  one  as  this  kinjjdom  nivtr  eiij'jycd  ilie 
like,  and  I  think  the  enrih  ncvtr  had  a  bciier. 
It  is  scanduljos  to  ail  the  honouralile  loids,  and 
the  kingdom  itself,  and  to  all  sorts  of  petjple. 
I  say,  eye  never  saw,  nor  ear  ever  heard  of  • 
such  a  a<:andalous  and  scdiiious  thing  as  ibis 
mis-shapen  nion.-.tir  is.  How  scaiidaK<us  u 
thing  it  is,  haih  apjx.'arcd  ahead}-  to  ^our  h)rd- 
ships,  by  th^  kin^  and  queen's  couuiel  against 
Mr.  Prynn;  1  will  not  for  my  part  rcpeau 

Yet  ^ive  me  leave  to  read  a  word  or  two, 
where  he  comeih  to  tell  your  lordship*  of  the 
Reasons  why  he  writ  this  book  :  Because  he 
saw  the  number  of  the  pln}s,  play- books, 
play-haiintfr5>,  ujid  play-houses  so  exceedingly 
mcreased,  there  I  eing  ahoye'l(>,000  phiy-hooks, 
being  now  more  vendible  ih.in  the  choicest 
Sermons.  What  saith  he  in  tKe  Kpistle  Dedi- 
catory, spe:ikins  of  play-bor»ks  ?  *  1  hey  i^re  so 

*  big  a  price,  and  are  pr  ijtid  in  far  belter  pa- 
'  per  than  n)0^t  oct;i\o  and  qiiarro  bibles,  vthich 

*  hardly  find  so  good  vent  as  they ;  and  then 
'  ctnue  in  such  iibundance,  us  ti.ey  exceed  all 

*  number,   aud  it  U  a  yeai's  lime  to  peru»e 

*  I  hem  over,  tfeey  are  bo  multijiled  :'  and  iheu 
he  putteth  in  the  margin,  *  Bei^  Johns«)n,  6cc. 
'  printed    in    belter  ];aper   than   mu^t  binlts. 

*  Now  if  this  be  not  a  tax  upon  the  khigdom, 

*  to  print  thciC  books  in  betier  paper  than  ibe 

*  Bible  irself,  for  my  part  I  leave  it  to  your 

*  lordships.'  This  ntunster,  this  huge,  mis- 
shapen monster,  1  say,  it  is  uuihing  but  lies, 
and  Venom  ag:»inbt  sdl  sorts  of  pe-iple.  Jt  is  a 
strange  ii.ii<g  what  titis  man  t^iketh  upon  him  ; 
He  is  not  like  those  Powder-Traitors,  ihry 
would  have  blown  up  all  at  once;  thistliroweth 
all  down  at  once  to  hell  together,  and  deliver- 
eth  them  over  to  Satan.  I  be^etch  your  lord- 
ships to  give  me  leave :  *  Stage-plays,'  ike. 
saith  he,  '  none  are  gainers  and  honoured  by 
'  tlicm  but  tlie  Devil  aud  Hell ;  and  when  they 
^  have  taken  their  \vilK  in  lust  here,  their  souls 

*  go  to  eternal  torment  hereafter.'  And  this 
mubt  he  the  end  of  thir*  monster's  horrible  sen- 
tence. He  saith,  'So  many  nsi  are  in  pluy- 
'houses,  are  so  mauy  uuclenn  spirits;'  aud 
that  *  Play-huuntcrs  are  tittle  better  than  m- 

*  carnate  cievils.'  He  doth  not  only  condemn 
all  Plny-VVrittrs,  but  uU  protectors  of  them, 
and  all  bdjidding  of  them;  and  dancing  at 
play.s,  and  singing!  at  plays/tltey  ure  all  diimiied, 
and  that  no  less  than  to  hell.  I  beseech  your 
lordships  to  give  me  leave  but  in  a  word  to  read 
unto  yon  what  he  writes  of  danciut;,  ike,  *  It  is 
'  the  Devil's  profisaiosi ;  and  be  tiiat  entereth 
'  into  u  dance,  eutercib  into  a  devilisb  prufes- 

2r 
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*  sion  ;  and  so  mnay  pnccs  in  a  dance,  so  mnny 

*  pnccs  to  hell :'  Tliis  i»  that  which  he  concciv- 
eth  of  Dancing,  '  The  woman  that  sin^eth  in 

*  the  dance,  u  ihe  prioress  of  the  .Devil,  and 
'  those  Uiat  answer  ore  clerks,  nod   ibe   be- 

*  holders  are  the  parishioners,  and  the  nausic 

*  are  hells,  and  the  fiddlers  arc  the  minstreU  of 

*  the  DeviL'  I  said  it  was  a  seditious  IJbel ; 
this  point  of  sedition  is  the  only  thing  that  trou- 
bles me,  and  it  is  that  which  1  shall  offer  to 
your  lordships :  For  I  do  know  it,  the  good 
opinion,  heart,  will  and  affections  of  the  king's 
people  and  subjects  are  the  kind's  greatest 
treasure.  Now  if  this  be  so,  then  fur  any  man 
cunningly  to  undermine  these  things,  to  take 
away  the  hearts  nf  the  subjects  from  the  king, 
and  to  bring  the  king  into  an  ill  opinion  among 
Iiis  people,  tins  is  a  most  damned  offence  ;  and 
if  I  were  in  my  proper  place,  and  Mr.  Prynn 
brought  before  me,  I  should  go  another  way  to 
work.  I  protest  unto  your  lordships,  it  maketh 
my  heart  to  swell,  aucl  my  blood  in  my  veins 
Co  boil,  90  cold  as  I  am,  to  see  this  or  any  thing 
attempted  which  may  endanger  my  gracious 
sovereign  ;  it  is  to  me  the  greatest  comfort  in 
this  world  to  behold  his  prosperity. 

Much  hath  been  &poken  concerning  these 
things,  and  something  by  my  lord  Cottington 
before  me;  but  good  my  lard«,  give  roe  leave 
to  remember  you  one  or  iwovPassattcs,  not  yet 
spoken  of.     He  writeth  thus :  '  That  Nero's 

*  acting  and  frequenting  i'lays  was  the  chiefest 
'  cause  that  stirred  up  others  to  conspire  his 

*  death.'  Would  any  man  think,  that  Iiis  act- 
ing and  fre(|ueniing  of  plays  was  the  chiefest 
occasion  } 

He  writeth  in  another  place  worse  than  this, 
Fol.   464.    'Trebellius    PoUio    relates.    That 

*  Martian,  Ileraclius,  and  Claudius,  three  wor* 

*  thy  Romans,  conspirtd  together  to  murder 

*  Gallienus  the  emperor  (a  man  much  besotted, 

*  and  taken  up  with  Plays,  to  which  he  likewise 

*  drew  the  magistrates  and  people  by  his  lewd 
'  examples)  as  Flavius  and  others  conspired 

*  Nero  s  murder  for  the  self-same  cause,  &c.' 
Now,  my  lord«),  that  they  shou^l  he  called 
three  worthy  persons  that  do  conspire  an  em- 
peror's death,  (tliough  a  wicked  emperor)  it  is 
110  Christian  expression. 

If  subjects  have  an  ill  prince,  marry  what  is 
the  remedy  ?  They  must  pray  to  God  to  forgive 
liim,  and  not  say  they  are  worthy  subjects  that 
do  kill  him :  If  they  were  worthy  acts,  Mr. 
Prynn,  I  can  tell  what  you  are  (Mr.  Prynn 
standing  during  the  Censure  behind  the  L.  C. 
J.  Richardson,  and  archbishop  Neal).  No 
man  will  conspire  to  murder  a  king  that  can  be 
n  worthy  actor ;  for  the  very  thought  of  it  is 
bigh-treason,  He  Speaketh  of  these  three,  that 
they  were  three  worthy  Romans  that  did  cm- 
spire  to  murder  Nero.  Thiy  is  most  horrible, 
and  here  can  be  nb  manner  of  exposition,  but 
in  the  worst  sense :  for  his  excuse,  he  bath 
xnnde  none  at  all,  only  it  was  not  his  intention. 

Good  Mr.  Prynn,  you  are  a  lawyer.  In- 
tention !  I  know  where  (he  word  standeth 
equAl,  as  that  yon  may  take  the  intention  tliis 


way,  or  that  wny,  with  the  right-nand  or  left- 
hand,  there  in  that  case  you  may  speak  tlie  in- 
tention ;    bat  where  ttie  words  are  plain  and 
positive,  as  in  your  Books,  here  i^  no  help  of 
intention  in  the  wnrld :    your  Words  are  plain 
and  clear,  therefore  you  can  never  make  any 
defence  at  all  out  of  that.    Not  to  hold  your 
lordships  any  longer,  my  lords*  it  is  a  most 
wick^,  infamous,  scandalous,  and   seditious 
Libel.     Mr.  Prynn,  I  must  now  come  to  my 
Sentence,  though  I  am  very  sorry,  for  I  have 
known  you  long,  yet  now  I  must  utterly  forsake 
you  ;   for  I  find  that  you  have  forsaken  God. 
and  his  religion,  and  vour  allegiance,  obedi- 
ence,  and  honour,  which  you  owe  to  both  their 
excellent  majesties,  the  rule  of  charity  to  all 
noble  ladies,  and  persons  in  the  kingdom,  and 
forsaken  all  goodness.      Therefore  Mr.  Prynn, 
I  sliall  proceeed  to  my  Censure,  wherein  I  agree 
with  my  lord  Cottington,  as  he  began  very 
well :    First,  for  the  burning  of  the  Book  in  as 
disgraceful  a  manner  as  may  be,  whether  in 
Ch6apside  or  Paul's  Church-yard  ;  for  though 
Paul's  Churclr-yard  be  a  consecrated  place,  yet 
Heretical  Duoks  have  been  burnt  in  that  place. 
And  because  Mr.  Prynn  is  of  Lincoln  Vino, 
and  that  his  profession  may  not  sostain  dis- 
grace by  his  punishment,  I  do  think  it  fit,  with 
my  lord  Cottington,  that  he  be  put  from  the 
bar,  and  degraded  in  the  University ;  and  I 
leave  to  my  lords,  the  lord  biidiops,  to  see  that 
done;  and  for  the  pillory,  I  hold  it  just  and 
equal,  though  there  were  no  statute  for  it.     In 
(he  case  of  a  high  crime  it  may  be  done  by  the 
discretion  of  the  court,  so  I  do  agree  to  that 
too.     I  fine  him  5,CX)0/.  and  I  know  he  is  as 
well  able  to  pay  5,0OC/.  as  one  half  of  1,000^. 
and  perpetual  Imprisonment  I  do  think  fit  for 
him,  and  to  be  restrained  from  writing,  neither 
to  have  pen,  ink,  nor  paper ;   yet  let  him  have 
some  pretty  Prayer-Book,  to  pray  to  God  to 
forgive  him  his  sins ;  but  to  write,  in  good  faith 
I  would  never  have  him :  For,  Mr.  Prynn,  I  do 
judge  you  by  your  Buok  to  be  an  insolent  spi- 
rit, and  one  that  did  think  by  this  Book  to  have 
got  the  name  of  a  Reformer,  to  set  up  the  Pu- 
ritan or  Separatist  faction.     I  would  not  have 
Mr.  Prynn  go  without  a  recognition  of  his  of- 
fence to  the  king  and  queen's  majesty.    I  agree 
to  the  Sentence  on  Buckner  and  Sparkes. 

Secrettry  Cook.  By  this  vast  Book  of  Mr. 
Prynn's,  it  appeareth  he  hath  read  more  than 
he  hath  studied,  and  studied  more  than  he  hath 
considered;  whereas  if  he  had  read  but  one 
sentence  of  Solomon,  it  had  saved  him  from 
the  danger  he  is  now  like  to  fall  into.  The 
Preacher  saith,  *  Be  not  over-ju»t,  nor  make 
*  thyself  over-wise,  for  why  wilt  thou  destroy 
'  thyself?*  My4ords,  it  is  a  Sentence  requireth 
much  study  and  consideration.  It  is  most  cer- 
tain, that  righteousness  and  wisdom  are  such 
virtues,  as  they  help  forward  justice ;  but  when 
wisdom  is  mixed  with  a  man's  own  humours, 
as  for  (he  most  part  it  is  with  flesh  and  blood, 
there  is  danger  of  straining  it  too  far,  and  that 
will  tend  to  the  destruetion  of  him  and  others. 
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Examples  are  too  pregnant  of  this,  and  he  may 
take  it  Irom  a  good  Author,  even  iroin  Christ 
htmselt'.  When  his  Aposiles,  out  of  zeal  to 
their  master,  would  have  called  for  fire  from 
Heaven  agaiost  the  Saronritans  that  refused  to 
entertain  him,  the  answer  was, '  Yon  know  not 
*  of  what  spirit  you  are/  I  would  Mr.  Prynn 
would  have  considered  this. 

There  is  a  good  Spirit  that  is  meek,  tempered 
with  modesty  and  humility^  with  mildness  and 
with  equity;  and  such  a  spirit  is  always  tender, 
nut  to  destroy,  root  up,  overthrow,  but  to  bind, 
repair  and  preseri'e.  But  there  is  another  fiery 
spirit,  which  is  always  casting  of  fire,  nothing 
but  damnation  and  destruction ;  certoinly  such 
a  spirit  ever  tends  to  his  own  confusion..  And 
if  tois  be  well  observed,  every  man  shall  find 
it  true,  that  such  a  spirit  ever  coineth  before 
destruction.  I  wish  Mr.  Prynn  were  nnt  an  ill 
example  of  this.  Certainly,  my  lords,  vice  and 
corruption  oa£;ht  not  only  to  be  reprehended, 
bat  to  be  pani*ihed  severely,  and  that  sharply 
too  where  it  is;  but  Mr.  Prynn  should  have 
considered,  every  man  is  not  a  fit  reprehender. 
He  had  no  invitation,  nor  office,  nor  interest  Co 
employ  a  talent  which  doth  not  l^elong  unto 
him.  If  magistrates  and  princes  should  inveigh 
against  all  thingjs,  and  tolerate  nothins,  we  must 
live  no  longer  among  men ;  and  certamly,  if  we 
will  be  thought  to  live  with  them  that  are  wholly 
Turtuous,  we  must  go  out  of  the  world ;  we  have 
a  good  author  for  this.  But,  my  lords,  a  tole- 
ration must  be  used,  and  that  Mr.  Prynn  would 
have  found,  if  he  had  considered  his  own  body : 
shall  a  man  upon  every  slight  distemper  and 
disorder  in  his  body  take  physic?  Or  shall  ill- 
faimiours  be  purged  till  he  purge  all  out  ?  Cer- 
tainly he  will  purge  spirit,  life  and  all  away 
with  it.  And  as  it  is  in  the  natural  body,  so  it 
is  in  the  politic,  there  must  be  a  toleration  and 
connivance ;  it  cannot  be  governed  without  it, 
and  we  have  a  warrant  for  it.  Did  not  Christ 
himself  forbid  the  cutting  out  of  the  tares,  lest 
they  should  pluck  corn,  aad  destroy  that  too  ? 
I  think,  if  Mr.  Prynn  should  have  been  asked 
the  question  that  Naaman  did  fn  the  prophet, 
he  would  not  at  nil  have  bid '  eo  away  in  peace,' 
he  would  have  threatened  Hell  and  Destruction. 
Tliere  is  a  Christian  wisdom,  and  there  must 
be  a  toleration  in  oil  states.  And  certainly  tlie 
fanlts  that  have  been  tolerated  in  all  times  were 

freater  than  modest  Plays,  or  modest  Dancing, 
t  is  not  my  intention,  neither  do  I  think  it  is 
the  intention  of  any  of  your  lordships,  to  apo« 
logize  for  Stage- Plays,  much  less  for  the  abuse 
of  them;  I  wish,  and  so  I  think  doth  evefy 
good  man,  that  the  abuse  of  them  were  ro- 
sirained ;  but,  my  lords,  not  by  railing,  cursing, 
damning,  inveighing,* &c.  not  only  against  the 
faults  and  players  themselves,  but  n^^ainst  all 
spectators,  and  those  that  come  to  them,  and 
that  of  all  degrees,  and  with  such  bitterness 
and  acrimony,  th^t  in  nil  the  authors  alk'gcd, 
which  are  infinite,  there  is  not  to  be  found  an 
example.  My  lords,  I  nm  very  sorry  he  hath 
so  carried  himself,  that  a  man  may  justly  fear 
he  is  the  Timon  that  bath  a  quarrel  against 


mankind.     But  I  love  not  much  to  Aggravate 

oSfences,  which  of  themselves  are  heavy  enough. 

He   callcth    his    Book    Ilistrio-innstix ;    but 

therein  he  slieweth   himself  liUe  unto  Ajax, 

*  Anthropoiiinsiix,*  as  the  Grecians  called  him, 
theScourgir  of  all  mankind,  that  is,  tiiC  whipper 
and  the  whip.     I  caniior.  but  concur  uiih  the. 
Censure  n heady  beuun  by  my  lord  Cotlint^tou, 
given  ngaiiibt  Mr.  Prynn,  Buckuer  and  Sporkes. 

Afterwards  the  Earl  of  Dorset  spake  to  this. 
effect  ; 

Such  swarms  of  iniirmurers  as  this  day  dis«. 
close  themselves,  are  they  not  fearful  symptoms 
of  this  sick  and  diseased  time?  Ougiit  we  not 
rather  witli  more  justice  and  fear  apprehend 
those  heavy  judgments  T«-hich  this  minor  Pro- 
phet, prophet  Prynn,  hnth  denounced  against 
this  land,  for  tolerating  indifferent  things,  to. 
fall  upon  us  for  suffering  them,  like  t^ose  Mu- 
tineers against  Moses  and  Aaron,  as  nut  fit  to 
breathe?  My  lords,  it  is  high  time  to  make  a 
lustration  to  pui^e  the  air.  And  when  will 
Justice  ever  bring  a  more  fit  oblation  than  this 
Achan?  Adam,  in  the  beginning,  put  names 
on  creatures  correspondent  to  their  natures : 
tlic  Title  he  hath  given  this  Book  is  Histrio'^ 
mattixy  or  rather,  as  Mr.  secretary  Cook  ob- 
served, Anthropomaitix ;  but  that  comes  not 
home,  it  deserves  a  far  higher  title;  Dumnationf 
in  plain  £ngli>h,  of  prince,  prelacy,  peers  and 
people.  Never  did  Pope  tit  Cathedra,  ossistect 
with  die  spirit  of  infallibility,  more  positively 
and  more  peremptorily  condemn  Hcreticksaud 
Heresy,  than  this  doth  mankind.  Lest  anjf 
partial  Auditor  may  tliiuk  me  transported  with 
passion,  to  judge  of  the  base  liveries  .he  be- 
stoweth  upon  court  and  courtiers,  I  shall  do 
that  which  a  Judge  ought  to  do,  viz.  assist  the 
Prisoner  at  the  bar.  Give  me  leave  (o  re» 
member  what  Mr.  Attorney  let  fall  the  other 
day.  I  will  take  hold  of  it  for  the  gentleraao*!- 
advaotage.  That  this  gentleman  luul  uo  mis* 
sion  ;  if  he  had  had  a  mission,  it  would  have 
qualified  the  offence.  Our  Messed  Saviour, 
when  he  conversed  in  this  world,  chose  Apos- 
tles, whom  h^  sent  afbt-r  into  the  world,  *  Ite, 

*  pnedicate,'  &c.  to  vbew  the  way  of  Salvation 
to  mankind.  Faith,  hope,  and  charity,  were 
the  steps  of  this  JacobS  ladder  to  ascend  Hea- 
ven by.  The  devil,  who  hates  every  man  upon 
earth,  played  the  divine,  cited  books,  wrought 
miracles ;  and  he  will  have  his  disciples  too, 
08  he  had  his  confessors  and  inartyif^.  My 
lords,  this  contempt,  disloyalty,  and  despair, 
are  the  ropes  which  this  emissary  lets  down  to 
his  great  master's  kingdom  for  a  general  ser- 
\  ice.  My  lords,  as  tiie  tenor  of  their  commis^ 
sion  was  ditfertnt,  so  arc  the  ways  :  these  holy 
men  advanced  their  ciiuse  in  former  limes  by 
meekness,  hufnility,  patience  to  hear  with  the 
weakness  and  infiriuitics  of  their  hrethreo;  thejr 
taught  obedience  to  magistracy,  tven  for  coop 
science-sake ;  they  divided  not  their  estates 
into  factious;  they  detracted  from  none,  ihejr 
S'fUght  the  salvation  of  men's  souls,  and  guided 
their  bodies  and  affections  answerably;  thef 
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yeL     And  now,  my  lords,  pardon  me,  M  h« 
lr.*th  wouridefl  his  iTiRte*>ty  in  his  head,  power 
and  govermiiei^t,  and  her  raniesty,  his  majesCy't 
dear  can«5<)rt,  our  royal  qiieeii,  and  ray  gracious 
mistress ;  I  chh  spare  hiin  no  Idnji^er,  I  am  ftt 
hi*  heart.     Oh  I  qunUtum  /  &c.     Jf  any  cast 
inffttnoiM  aspersions  and  censures  on  our  queen 
and  iier  innocency,  silence  would  prove  impiety 
rflttter  tlmn  ingmtitude  m  me,  that  do  daily  con- 
template Ijer  virtues ;  I  will  prai«e  her  tor  that 
wliicli  is  her  own,  slie  drtnks  at  the  sprtng-head, 
uhilst  others  take  up  at  the  stream.     I  shall 
not  alter  liic  great  truth  that  hath  been  said, 
with  a  heart  its  full  of- devotion,  as  a  tongue  of. 
p]:»qaence.  the  o:lirr  day,  as  it  came  to  bfspart^ 
(inc-^niiig  sir  John  Finch.)  ■  My  lords,  herowa 
exnmple  to  all  virluei«,  ihe  candor  oF  her  life,  i» 
a  more  po^verful  motive  than  all  precepts,  thai* 
ih<!  severest  of  laws :  no  hand  of  fortune  nor  of 
power  can  hurt  her ;  her  heart  is  full  of  honour^ 
lier  soul  of  chtistity ;    majesty,  mildness  and 
meekness  are  so  married  togeilier,  and  so  im- 
paled in  her,  that  where  the  one  beget teth  ad* 
miiittion,  the  other  love;  lier  soul  of  that  ex- 
cellent temper,  so  harmoniously  composed,  her 
zeal  in  tlie  ways  of  Cxod  unparalleled ;  her  af» 
lections  to  her  lord  so  great,  if  she  oflTefW  htm, 
it  is  no  sunset  in  her  anger;  in  ail  her  action^ 
and  aflFi^tians  so  elective  and  judicious,  and  a 
vroman  so  constant  for  the  redempiion  of  aU 
her  sex  from  nil  imputation,  which  men  (f  know 
not  how  jbstly)  sometimes  lay  on  them  ;  a  priii- 
ees",  for  the  sweetness  of  her  disposition,  and 
for  compassion,  always  relieving  some  oppressed 
soul,    or    rewarding  some  deservins  suhjectt 
were  alt  such  Sflinrs  ns  she,  I  think  the  Roman 
church  were  not  to  be  condenmed :  on  my  con* 
science  •  she  troubletli  the  ghostly  father  witk 
noth'ing,  but  fhat  she  hath  nothing  to  tronble 
him  withal.     And  so  when  I  have  said  aJI  in 
hei*  praise,  T  can  never  say  enough  of  her  ex* 
ceUency  ;  in   the  relation  whereof  an  orator 
cannot  flatter,  nor  poet  lye :  yet  is  there  not 
Di»eg  among  us,  not  witlistanding  aU  the  (ergiver^ 
sations  his  cou,nsel  hath  used- at  the  bar  }  I  caa 
better  prove,  that  he  meant  the  king  and  queen 
by  that  infamous  Nero,  &c.  than  he  proves 
Piavers   go  to  Hell :    but  Mr.   Prynn,  your 
iniqnity  is  full,  it  runs  over,  and  Jttd{^ment  is 
come;  it  is  not  Mr.  Attorney  that  calls  fbr 
judgment  against  you,  but  it  b  all  mankind, 
they  are  the  parties  grieved^  and  they  cal>  txir 
judgment. 


|£ate  to  Csesnr  the  things  that  were  Ca?s'ir*8 ;  if 
priiicc'S  were  bad,  they  prayed  for  ihem,  if  good, 
they  praii*ed  Gtid  f«>r  them ;  however,  they  bore 
wuh  ihein  i  this  was  the  docirirte  of  the  Pri- 
mitive Church,  and  this  ihey  did.     I  appeal  to 
my  lords  ihat  Ikivc  read  tliis  Book,  if  iMr.  Prynn 
k^s  not  uMh   brcnch  of  faith,  di!^char»ed  his 
great  Mjister*8  end.     My  lords,  when  God  had 
made  all  his  Woi'ks,  he  looked  upon  them  and 
saw  that  ihey  were  good.     This  gentleman,  the 
Devil  having  put  spectacles  on  nis  nose,  says, 
that  all  is   bad :  no  recreation,  vo<:aiit)n,  no 
eoudition  good  ;  neither  sex,  magistrate,  ordi- 
nance, custom,  divine  and  human,  iliir»i»s  ani- 
snnte,  inanimute,  all,  my  lords,  wrnpt  up  in  nmssit 
damnata,  ail  in  »lie  Diieh of  Destruciion.  Here, 
my  lowls,  we  may  observe  the  great  prurfence 
of  this  Prince  of  l)flrkne^p,  a  *oul  so  r(au;:ht  of 
iBulice,  so  void  of  Inimaniiy,  that  it  i;oruerh  out 
all  the  hhh,  itnpiety  and  iniquity  that  the  dis- 
eont<nt  of  tl<js  age  doih  contract  again^l  the 
eharch  and  state.    But  it  mny  be  some  folh^wer 
ef  his  will  ^ay,  It  vvi»  the  pride  and  v\  ickednew 
©f  the  times  thii  prompted  him  to  x\\n  work, 
and*  s-et  hi>  zoal,  throiit^h  tenderness  of  con- 
science, to  write  this  Book.     My  lord*,  you 
may  know  an  unclean  bird  by  his  feathers;' let 
him  be  unplnmed,  unmasked,  pull  off  tl>e  de- 
ceitful vi/urd,  and  see  how  he  nppeareth:  thib 
brittle  t-onscience  Brothtr,  that  peihaps  starts 
M  fh-j  siglit  of  the  Curner-Cap,  sweats  at  the 
Surplice,  swoons  at  the  sign  of  the  Cross,  and 
will  rarh'jr  die  than  put  oo  Woman's  apparel  to 
fave  liis  life ;  yet  he  is  so  xealous  for  the  ad- 
vancement of  his  Babel,  that  he  invents  legions, 
•oins  new  i'tatiHes,  corrupts,  misapplies  texts 
Vf'nh  fxjlse  imerpretntiotis,  dishonours  all  men, 
del'simes  all  women,  eqnirocates,  lyes;  and  yet 
ibifi  man  is  a  holy  man,  a  pillar  of  the  church. 
Do  you,  Mr.  Prynn,  Innd  faidt  wirh  the  *  court 
*  and  courtiers  hnbit/  *  silk  and  sattin  divines? 
I  may  say  of  you,  yon  are  all  purple  within,  all 
pride,  malice,  and  all  disloyalty.^  you  are  hke 
A  tumlder,  who  is  comnronly  squint-eyed,  you 
took  one  way,  nod  run  another  way :  thouth 
you  seemed  k^  the  title  of  your  Book  to  scourge 
8ci»g6-PlayS)  yet  it  was  to   maJce  people  tie- 
lie  ve,  that  there  was  an  apostaey  in  tne  Ma- 
gistfaies.    'But,  my  lords,  admit  all  this  to  be 
veniul  and  pardonable,  this  pigmy  groweth  a 
giant,    and    invades    the   Gods    themselves; 
ivhere  we  enjoy  this  felicity  under  a  gracious 
prince  with*  so   inach  advantage,  n$  to  have 
ihe    light  of  the  Gospel,    whilst   rtWiers    are 
kept  in   dftrkness,    the   happiness  of  the  re- 
creations to  the  health  of  the  body,  the  blessed 
g<ivernmenc  we  now   hove:    When  did  ever 
Chiivch  so  flourish^  and  State  better  prosper? 
And  since  the  Pingues  happened,  none  have 
been  sent  among  ns  such  as  this  caterpillar  is : 
What  vein  hath  opened  his  anger?   Or  who 
hath  let  oat  his  fury  ?  When  did  ever  man  see 
such  a  ^uietun  est  as  in  these  days  ?  Yet  in  this 
l^td^  a^e  is  there  not  a  Shimei  amon»st  us, 
^t  ctrrseth  the  Anointed  of  the  Lord?    so 
fraflfed  -with  pride,  nor  can  the  beams  of  the  sun 
llmwiMs  fttMen  heart,  and  this  man  appears th 


1.  Mr.  Prynn,  I  do  declare  yon  to  b^  a 
Schism-Maker  in  the  C -hurch,  a  Sedition-Sower 
in  the  Common-wealth,  a  wolf  in  sheep'* 
cloathing ;  in  a  word,,  *  omnium  mak^mm  ne* 
*  quissimus  '  I  shall  fine  him  10,000/.  which 
is  more  than  he  is  worth,  yet  less  than  he  de- 
serveth ;  I  will  not  set  htm  at  Hberty  no  more 
than  a  plagued  man  or  a  mad  dog,  who  though 
he  cannot  bite,  he  will  foam  ;  he  is  so  far  from 
being  a  sociahle  soul,  that  tie  is  not  a  rational 
soul ;  he  is  fit  to  live  in  dens  with  such  beasts 
of  prey,  as  wolves  aiKl  t)*gers,  like  himself: 
Therefore  I  do  coodemn  htm  to  perpetaal  It*- 
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prisonmeivt,  m  those  moosten,  that  ai^  no 
Lirtger  fit  to  lire  nm'^ng  men,  nor  to  see  Hght. 
Now  for  Corpi«-al  PunishroeoY,  mj  loud?,  whe< 
ther  I  «»hotild  bum  him  in  the  forehetrd,  or  slit 
htm  in  tltenose;  for  I  fim)  that  it  is  confessed 
of  all,  that  Dr.  Leigitton's  oflTence  was  less  than 
Mr.  Prynii's,  then  why  should  Mr.  Prynn  have 
a  less  punishment?  He  that  wa^  ^ilty  of  mui^ 
der  was  marked  in  a  place  where  lie  might  be 
teen,  as  Cain  was.  1  should  be  loth  he  should 
escape  witii  his  ears,  for  he  may  get  a  perrtivig, 
which  he  now  so  much  inveighs  against,  and  so 
hide  theni,  or  force  hit  conscieace  to  make  use 
of  his  unlovely  love-locks  on  both  sides :  There- 
fore I  would  have  him  branded  in  the  farehead, 
flit  in  the  nose,  and  his  ears  cropt  too.  My 
lords,  I  now  come  lo  this  Ordure,  I  can  give  no 
belter  term  to  it,  to  burn  it,  as  it  is  common  in 
other  countries,  or  otherwise  we  shall  bury  Mr. 
Prynn,  and  suffer  his  ghost  to  walk :  !  shall 
therefore  concur  to  the  burning  of  the  Book; 
bat  let  there  be  a  Proelamation  made.  That 
whosoever  shall  keep  any  of  the  Books  in  his 
hands,  and  not  bring  them  to  some  public  ma- 
gistrate to  be  burnt  in  ihe  fire,  let  them  fsll 
under  the  sentence  of  this  Court :  for  if  they 
fell  into  wise  men*s  hands,  or  good  men's  hands^ 
that  were  no  fear;  hot  if  among  the  common 
sort,  and  into  weak  men's  hands,  then  tender- 
ness of  conscience  will  work  something.  Let 
this  Sentence  be  recorded,  and  let  it  be  sent  to 
the  library  of  Sion,  (meaning  a  college  iu  Lon- 


don) whither  a  woman,  by  her  will,  will  allovf 
Mr.  Prynn's  N\'"ork  to  be  sent. 

ft.  For  Mr.  Buckner,  I  believe  that  he  had 
no  intention-  at  all  this  Work  should  coma 
abrond  ;  he  is  said  to  be  a  conformable  man  to 
the  church  of  England  :  I  shall  hardly  censure 
him,  he  deserveth  admonition. 

3.  For  Sparkes,  I  concur  in  all  things :  The 
feodary  had  his  oliice  taken  away  from  him  bj 
this  Court ;  I  see  therefore  no  reason  but  that 
he  may  be  barred  from  printing  and  selling  of 
Books  and  kept  wholly  to  binding  of  books. 

The  Sentence  •  against  Mr.  Prynn  was  exe- 
cuted the  seventh  and  tenth  days  of  May  fol- 
lowing.f 

•  «  Rushw.  Coll.  p.  S48. 

f  "  It  was  a  softer  answer**  says  Kennett, 
'*  to  Mr.  Prynn *s  Book  againstPlays  and  Actings, 
(hat  about  the  beginning  of  November,  {163S] 
to  congratulate  the  king's  return,  and  divert  his 
royal  Consort,  the  four  Inns  of  Court,  by  some 
off  their  principal  members,  offered  a  splendid 
Masque  to  he  performed  by  their  Societies 
jointly,  as  an  expression  of  their  love  and  duty 
to  their  majesties.  The  offer  was  very  eraci- 
oiisly  accepted ;  and  apon  consult  and  order  of 
the  Benchers,  was  very  nobly  performed  at 
Wlrttdinll  on  Shrove-Toesday  Feb.  1 8th,  and 
again  at  Merchant-Tayler's-Hall,  where  the 
king,  oueen,  and  court,  were  magnificently 
entertamed  by  the  city." 


143-  Proceedings  in  the  Star-Chamber  against  Sir  David  Fowlis, 
Sir  Thomas  Layton,  and  Henry  Fowlis,  esq.  on  a  Charge 
of  opposing  the  King's  Service,  and  traducing  his  Officers  of 
State;  Hilary:  9  Charles  I.  a.  d.  1633.  [2  Rushw.  ColK 
p.  215.] 


£'^  The  prosecution  virat  apparently  promoted 
by  lord  Wentwortli,  afterwards  the  fatuous 
earl  of  Strafford*  It  prodoccd  disagreeable 
conaequences  to  the  earl  ;  for  on  the  Trial 
of  bis  Inapaacfanient  ibr  Treason,  sir  Da- 
▼id  Fowlis,  and  air  Thomas  Layton,  tw  of 
the  DelcndaBts  in  this  case,  were  material 
witnesses  against  his  lorthifatp  on  the  second 
Article  of  the  Impeachment;  both  swearing 
to  havN>e  heard  him  use  those  emphatically 
threatciung  words  to  some  justices  of  the 
peace,  *  tluit  tlie  king's  little  finger  should 
*  be  heavier  than  the  loins  of  the  law.'  See 
8  Bnshworth,  149,  15i/'    Hargrave.] 

In  the  month  of  February  in  Hilary  Terra, 
1633,  upon  an  Information  in  the  Star  Cham- 
ber agamst  sir  David  Fowlis,  sir  Thomas  Lay- 
too,  and  Henry  Fowlis,  esq;  defendants,  the 
cause  came  to  a  hearing. 

The  Informatioa  being  opeaed  to  the  couvt 
wus  u»  this  effect : 

Tliat  whereas  several  Commissions  had  issued 
lately  oat  of  his  majes^'s  court  of  Exchequer  in 


the  6th,  7th,  and  8th  years  of  his  majesty's  reign, 
directed  to  the  lord  viscount  Wentworth,  and 
to  divers  other  Igrds,  knights,  and  gentlemen  of 
the  best  and  priiftipal  rank  and  quality  in  tbo8« 
northern  parts,  wno  were  thereby  authorized 
for  the  more  ease  of  the  country,  to  treat,  com-^ ' 
mune,  and  compound  witl)  all  and  singnlar  his 
highness*8  subjects  of  the  ciiy  and  county  of 
York,  and  other  northern  countie9  therein  par-i 
ticulariy  expressed,  as  would  make  fine  with  bi^ 
majesty  for  their  contempts  in  not  attending 
his  mi^est/s  coronation,  tu  have  taken  the  ordec 
of  knighthood,  as  they  oueht  to  have  done; 
and  the  said  lord  viscount  Wentworth  was  bv 
express  letters  from  his  majesty  in  that  behalf 
speciaUy  appointed  to  be  collector :  and  albeit 
the  said  sir  David  Fowlis  had  received  many 
gracious  favours  both  in  honour  and  profit,  as 
well  from  king  James,  as  bis  now  majesty^ 
which  might  justly  have  incited  and  stirred  him 
op  to  all  dutiful  and  grateful  thankfulness  for 
the  same ;  nererthelebs  the  said  sir  David  Fowlis 
most  undutifully,  and  ingratefully,  did  not  re* 
gard  the  same,  hut  harboured  some  secret  dis- 
contentment, and  ill  affection  in  hb  heart ;  for 
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whereas  the  said  lord  viscount  Wentworth,  and 
other  his  majesty's  commissioners,  carefully  and 
dutifully  intended  the  due  execution  of'liis  high- 
nesa's  said   commissions,   and   had  by  virtue 
thereof  summoned,  and  given  notice  to  Ralph 
Ewre,  James  Penniman,  esquires,  and  sundry 
others  d««eiting  and  inhabiting  near  unto  the 
laid  sir  David  Fowhs,  to  attend  the  said  com- 
nussioners  at  the  said  city  of  York,  for  their 
compounding  for  their  said    fines  of  knight- 
hood ;    the   said  sir  David   Fowlis  -  niost  un- 
dutifuUy  endeavoured  and  practised  what  he 
possibly  could  to  oppose  his  mnjcsty's  service 
therein,  and  to  dissuade  and  divert  persons 
from  compounding  with  the  said  cnmmibsiou- 
ers,  and  many  times  publicly  declared  his  dis- 
like and  disaffection  of,  and  to  the  said  s!er- 
▼ice,  which  was. generally  observed  and  noted 
throughout  tlie  country  where  he  dwelt ;  which 
vas  by  liim  so  spoken  of  intent  and  purpose  to 
cause  men  to  forbear  and  refrain  compounding, 
or  re&orting  to  the  said  commissioners,  to  make 
any  composition  for  their  aforesaid  contempts ; 
and  thereby  animated  and  encouraged  sundry 
persons  to  stand  out,  and  refuse  to  make  any 
composition  at  all,  who  otherwise  would  have 
compounded  with  tlie  said  commissioners  for 
their  said  fines  of  contempt,  in  not  attending  at 
his  majesty's  coronation  to  take  the  order  of 
knighthood,  as  aforesaid.    And  in  farther  pro- 
secution of  his  ill  affection,  and  to  shew  his  dis- 
like of  the  said  service,  and  the  ipore  fully  to 
express  and  manifest  himself,  and  his  desire  for 
the  hindrance  thereof,  he  the  said  sir  David 
Fowlis,  at  a  public  meeting,  a(  the  house  of  die 
laid  sir  Thomas  Layton,  in  the  beginning  of  the 
month  of  July,  1632,  did,  in  divers  of  his  con- 
ferences with  gentlemen  concerning  the  com- 
pounding with  the  said  lord  viscount,  and  the 
other  commissioners  for  their  fines  and  con- 
tempts of  knighthood,  publicly  affirm  and  say,' 
'  That  Yorkshire  gentlemen  bad  been  in  time 
'  past  accounted  and  held  stout  spirited  men, 
'  and  would  have  stood  for  their  rights,  and  11- 

*  berties,  and  were  wont  to  be  the  worthiest  of 

*  ail  other  shires  in  the  kingdom.  And  that  in 
'  former  times  all  other  shires  did  depend,  and 
'  would  direct  all  tlieir  great  actions  by  that 
'  county.     And  that  other  counties,  for  the 

*  most  part,  followed  and  imitated  Yorkshire  : 
'  but  now  in  these  days  Yorkshiremen  were  be- 
'  come  degenerate,  more  dastardly  and  more 
'  cowardly  than  the  men  of  otiier  counties, 

*  wanting  their  wonted  courage  and  spirit,  which 

*  they  formerly  us.ed  to  have.*  Which  said 
wtoi^s  add  speeches  the  said  sir  David  Fowlis 
then  used  and  uttered  purposely  to  dissuade 
and  discourage  persons  from  compounding  for 
the  said  contempts  and  fines  for  knighthood,  as 
aforesaid.  And  the  more  to  encourage  those 
that  stood  out,  and  refused  to  compound,  the 
said  sir  David  Fowlis,  at  the  same  time  and 
place,  extolled  and  highly  commended  one 
James  Maleverer,  esq.  for  denying  and  refusini; 
to  compound  with  the  said  cominissioners  for 
Ilia  fines  of  knighthood,  and  said,  *  that  the  said 

*  James  Maleverer  was  the  wbeat  and  wortliiest 


'  man  in  the  country ;  and  that  he  was  a  brave 
.'  spirit,  and  a  true  Yorkshireman  :   and  that 

<  none  duist  shew  himself  stoutly  for  the  good 
^  of  the  country,  but  the  said  Mr.  Maleverer, 
*  and  was  to  be  honoured  therefore ;'  and  did 
very  much  commend  him,  both  there,  and  at 
other  places  and  times,  for  not  compounding. 
And  the  said  sir  David  Fowlis  being  then  told, 
it  might  perhaps  prove  more  chargeable  to  the 
said  Mr.  Maleverer,  for  his  wilful  standiu<;  out 
in  that  manner;  the  said  ur  David  replied, 
'  That  the  said  Mr.  Maleverer  had  put  in  liis 

<  plea  thereunto,  and  would  easily  procur<{  his 
'  discharge,  both' of  the  fines  and  issues.*  And 
in  truth  he  had  pleaded  in  his  majesty *s  Exche- 
quer an  insufficient  plea,  and  after  such  lime  as 
he  had  paid  150/.  for  issues,  at  last  he  coin- 
poundecl  for  his  contempt.  And  farther  to  dis- 
courage and  hinder  men  from  compounding,  the 
said  sir  David  Fowlis  thc^n  also  alledged,  that 
in  other  counties  and  shires  they  had  not  ad- 
vanced their  fines  of  knighthood  so  high,  as  was 
done  by  the  commissioners  in  Yorkshire,  saying, 
that  tliere  were  many  in  Buckinghamshire  and 
Oxfordshire,  who  did  utterly  refuse  to  com- 
pound :  and  thereupon  sliewed  forth  a  Ust  or 
paper  of  the  Aames  of  sundry  persons  of  thost 
two  counties,  that  so  refused  to  compound.  And 
the  said  sir  David  Fowlis  taking  notice  of  Mr. 
£wre's,and  Mr.  Pennymau's  compounding  with 
tlie  commissiqners,  blamed  and  reproved  iheai 
for  so  doing,  saying,  *  That  they  had  by  com^ 

*  pounding  done  themselves  some  wrong,  and 

*  that  the  country  hereafter  would  be  much 

*  troubled  with  such  impositions.'  And  the  said 
sir  David  Fowlis  fiirthcr,  to  beget  and  draw  a 
general  disobedience  in  the  hearts  of  his  high- 
neis*s  people,  and  to  Cause  them  to  deny  and 
refuse  to  compound  for  their  knighthood  fines 
with  the  said  commissioners,  and  to  draw  a 
scandal  upon  the  said  lord  viscount  Wentworth, 
and  to  brmg  him  into  disesteem  in  the  hearts 
and  minds  of  the  gentlemen  of  that  couutrVj 
publicly  said  and  pretended,  *  That  the  people 

*  of  Yorkshire  did  adore  him  the  said  lord  vis- 

*  count  Wentworth,  and  were  so  timoroos  and 
'  fearful  to  offend  his  lordship,  that  they  would 
^  undergo  any  charge,  rather  than  displease  him ; 

*  and  that  his  lordship  was  much  respecteil  in 

*  Yorkshire,  but  at  court  he  was  do  more  respect- 
'  ed  than  an  ordinary  man ;  and  that  as  soon  as  bis 

<  back  was  turned  for  Ireland,  his  place  of  presi- 

*  dentship  of  the  council  would  k*e  bestowed  on 

*  another  man.'  And  the  said  sir  David  Fowlis, 
and  the  defendant  Henry  Fowlis,  did,albout  the 
beginning  of  July,  1633,  and  at  other  times 
publicly,  in  the  hearing  of  sundry  knights  and 
gentlemen,  to  the  end  to .  liinder  his  majesty's 
^ervice,  and  to  render  the  said  lord  viscount 
Wentworih  odious  to  the  inhabitants  of  York- 
shire, and  the  places  and  countries  where  he 
was  en)ployed  as  a  commissioner,  most  falsely 
and  untruly  scandalize  and  wrong  the  said  lord 
visrount  Wentworth,  to  have  received  much 
money  of  the  country  for  knighthood  fines,  by 
virtue  of  the  aforesaid  commission  ;  and  tliat 
his  lordship  had  not  paid  the  same;  either  to  bis 
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majesty,   or   the   Excliequer.      The  contrary 
whereof  did  plainly,  clearly,  and  evidently  ap- 
pear by  the  several  itiUies  and  constats,  which 
were  produced  and  shewed  in  open  court,  testi- 
fy inj;  that  the  lord  viscount  Wentworth  had,  a 
year  before  the  speaking  of  those  words  by  the 
said  sir  David,  and  his  son,  paid  unto  his  ma- 
jesty's receipts  for  knighthood  fines  the  sum  of 
24,500/.  besides  other  assignments  by  his  lord- 
ship disbursed  about  the  said  service  amounting 
to  about  700/.  of  his  own  money,  ond  more 
than  he  had  at  that  time  received  for  his  ma- 
jesty.     And  the  said  sir  David  Fnwlis  and 
Henry  Fowlis   most  falsely   and  mnliciously, 
not  only  to  the  scandal  of  his   majesty  and 
his  justice,   but   chiefly   to  wronv   and   slan- 
der  the   said   lord   viscount   Wentworth,    re- 
ported, gave  out  and  af&rmed  in  the  pre!»€nce 
of  divers  kiiights,  gentlemen  and  others,  that 
when  the  said  ]o^  viscount  Wentworth  was 
gone  into  Ireland,  all  such  as  had  paid  their 
lines   to  his  lordship,  although  they   hud  his 
lordship's  acquittance  for  the  same,  yet  they 
would  and  should  be  forced  to  pay  the  same 
over  again  to  his  majesty's  use.     And  the  de- 
fendant, Thomas  Layton,  caused  his  oiiicer  and 
bailiff  to  ie^y  about  39/.  issues  upon  the  goods 
of  one  Mr.   Wirel,  who  formerly  compounded 
and  paid  his  6ne  for  knighthood,  and  bad  his 
lonlsnip's  acquittance  for  the  same ;  and  that 
complaint  had  been  made  to  the  council  at 
York,  in  the  absence  of  the  said  lord  president, 
that  the  said  sir  Thomas  Lay  ton's  officers  or 
bailiffs  had  hy  hisf  privity  exacted  and  taken 
40s.  worth  of  the  said  VVivel's  tenants  goods, 
by  colour  of  the  said  levy,  for  so  levying  of  the 
said  issues,  whereby  the  said  council  conceiv- 
ed, that  the  same  would  much  cross  and  oppose 
his  majesty's  said  service,  and  the  exaction  was 
meet  lo  be  punished  :  and  therefore  did  award 
and  send  the  king's  letter  to  the  said  sir  Thomas 
Lavton  (being  then  high-sheriff  for  the  county 
of  York)  for  to  appear,  and  answer  an  inform- 
ation exhibited  against  him,  and  his  6er\'ants, 
for  such  their  supposed  exactions  in  that  he- 
half,  as  was  lawful  for  the  said  council  to  do  ; 
and  caosed  the  said  sir  Thomas  Layton  to  be 
served  therewith,  who  immediately  shewed  it 
to  the  said  sir  David  Fowlis :  then  the  said  sir 
David  Fowlis  thereon  took  upon  him  in  a  great 
presence  and  assembly  of  divers  knights  and 
gentlemen  of  the  county  (himself  being  then 
one  of  his  majesty's  sworn  council  in  the  said 
northern  parts,  one  of  the  deputy  lieutenants 
there,  and  a  justice  of  peace  in   the  North 
Riding  where  he  then  dwelt)  to  advise  and  dis- 
swade  sir  Thomas  Layton,  to  yield  obedience  to 
hii  majesty's  letter,  which  this  court  held  to  be 
a  great  contempt,  and  offence ;  for  that  he  said 
that  he  held  it  not  6t,  that  the  said  sir  Thomas 
Diyton  being  high-sheriff,  should  appear,  and 
answer  the  said  letter,  before  he  had  acqtiaint- 
ed  his  majesty  first  therewith,  and  knowi\  the 
king's  pleasure.    The  said  sir  DaVid  saying  fur- 
ther, (m  scorn  and  contempt  of  the  said  court 
and  council,  whereof  himself  was  a  member, 
mad  by  his  oath  bound  to  maintain  and  uphold 


the  rights  and  liberties  thereof  to  his  uttermost) 

*  That  (he  said  court  was  a  paper-court,  and 
'  the  said  lord  president,  and  council,  had  dona 

*  more  than  they  could  justify,  by  bending  for 

*  ttie  said  l>igh-bheriff;  and  that,  if  he  were  in 
'  the  sheriff  *s  case,  he  would  not  care  a  dog's 

*  turd  for  thetn.'  And  the  more  to  draw  the 
council  into  disesteem  and  disrespect  in  those 
parts,  he  the  said  sir  David  then  also  said,  that 
the  said  council  had  nothing  to  do  with  a  jus- 
tice of  peace  ;  speaking  withal  comparatively^ 
that  the  otlice  of  a  justice  was  above  the  coun- 
cil at  York ;  the  one  (meaning  a  justice  of 
peace)  was  by  act  of  parliament,  the  other 
(meaning  the  court  at  York)  uas  mnde  but  by 
commission.  And  also  the  said  sir  David  being 
reproved  by  some  gtnilemen  tlnre  present,  who 
much  disliked  his  discourse,  yet  he  answered, 
'  he  cared  not  who  heard  it,  nor  if  it  were  pro- 
'  claimed  at  the  cross.' 

To  this  Information  sir  David  Fowlit  made 
this  Answer ;  "  That  he  hath  been  so  far  from 
opposing  tl)e  Commission  concerning  knight- 
hood, as  that  he  hath,  occording  to  his  power, 
advanced  the  said  service;  and  that  he  did 
perswade  James  Maleverer,  and  others,  to  sub- 
mit to  the  commissioners,  and  compound  for 
their  tines.  That  he  did  perswade  sir  1  homas 
Layton  to  appear  before  the  lord  Wentworth, 
and  the  council,  upon  the  king's  letter,  and  de- 
nieth  the  words  charged  upon  him.  He  con- 
fesseth  he  did  say,  Ttiat  he  knew  not  how  his 
majesty  would  take  it  to  have  a  hgh- sheriff 
committed,  and  disgraced  for  executing  his 
majesty's  writ :  and  coiifes«ieth,  that  it  appears 
by  the  informal iim,  that  Mr.  Wivel  had  made 
his  composition  for  knighthood,  and  that  he  re- 
ceived his  acquittance  ;  nevei  thoss  process  was 
awarded  out  of  the  Kxehequer  for  levying  is- 
sues, amounting  to  30/.  or  thereabout:  where- 
upon this  defendant  did  say,  that  if  the  lord 
Wentworth  had  paid  in  all  the  monies  he  had 
received,  he  might  have  done  well  to  have 
taken  order,  that  those  who  had  paid  their 
money  to  him,  should  be  free  from  any  trouble, 
and  not  be  compelled  t<i  make  double  payment.^ 

Henru  Fowlit  pleaded  not  guilty. 

Sir  Thomat  Layton  for  himself  saith ;  '^That 
a  letter  was  served  upon  him  from  the  lord  pre- 
sident and  council,  he  being  then  high-sheriff 
of  the  county,  doing  matters  in  the  execution 
of  his  office ;  and  that  before  he  was  in  any 
contempt,  he  was  within  three  days  arrested 
by  the  pursivant  attending  the  court,  and  by 
him  carried  prisoner  from  his  own  bouse  to 
the  said  council,  about  thirty  miles,  and  there 
remained  in  the  custody  of  the  said  messenger, 
till  he  had  answered  an  information  there  pre- 
ferred against  him,  and  interrogatories  concern- 
ing the  self-  same  matter  now  cbariged  upoQ 
him ;  and  before  he  was  discharged,  paid  the 
said  Wivel  the  money  levyed  by  virtue  of  the 
process,  and  also  paid  40t.  more,  which  (as 
was  pretended)  Appleby,  tlie  bailiff,  exacted 
from  the  said  Wivel. — During  all  which  time 
of  this  defendant's  restraint,  M  was  high-sheriff 
of  the  county  of  York,  of  .a^  which  h«  dtstrtch 
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m  oofHtderatioii  miahc  he  had;  albdt  be  inigbt 
insflj  |»]«ad  tbcf'  dependaiice  of  the  9uit  at 
Vork,  yet  be  doth  wave  the  same :  and  doth 
denv,  that  if  the  said  40«.  were  exacted  by  the 
said  bailiH^  over  aod  above  the  39/.  levied  uyttn 
Mr.  Wivel,  that  the  sane,  or  any  part  thereof 
-came  to  this  defendant.'' 

And  ^t  plainly  appeared  to  this  honourable 
ooarty  by  good  and  aufficiciit  testtmouy  then 
opeaJyread;  that  all  the  particulars  before 
jneutioned,  wherewith  sir  David  Fowlis  stood 
charged  by  the  informatioit,  were  fpUy  proved 
agaiiist  bird  :  wbereupen  the  court,  upon  rrave 
and  deliberate  consideration  of  all  tne  afore- 
tM  premifises,  declared ;  *  That  the  said  sir 

*  David  bad  many  ways  endeavoured  and  sought 
'  to  oppose  his  majebty's  service,  and  had  with- 
'  al  matly  and  highly  thereby  scandalized  bis 

*  mt^esty,  who  bad  done  him  so  many  gracious 
'  favours,  and  affronted  bis  service,  and  had 
'unjustly    traduced    bis    majesty's     commis- 

*  sionere,  and  great  otfioers  of  state,  and  shew- 

*  ed  exceeding  meiice  to  the  lord  deputy  :  and 

*  the  said  sir  David  speakiog  these  words 
'  charged  upon  him,  to  deter  bis  mnjetty*s  sub- 
'  jects  from  making  payment  of  their  fines  to 
'  his  mnjesty's  receiver,  for  kughthood  money  : 
'  and  that  the  court  duly  weighing  aod  consi- 
'  deriog  the  heinou<incss  bf  the  said  defrodsnt's 
'  oflfence  therein,  and  declaring  the  same  wor- 
'  thy  of  severe  and  extraordinary  punishment, 
'  ordered : 

f  That  the  said  sir  David  Fowlis,  being  a 
'  principal  offender,  shaU  stand,  and  be  com- 

*  mitted  to  the  Fleet,  there  to  remain  during 
'  bis  maiesty's  pleasure ;  and  that  he  shaU  pay 
'  a  fine  uf  5^000/.  to  his  majesty's  use  ;  and 

*  sliall  also  publicly  acknowledge  his  great  nnd 

*  several  ofienoes,  both  to  his  majesty,  and  the 
'said  lord  viscount  Wentworth;  not  only  in 
'  tbis  court,  but  in  the  court  of  York,  and  like- 


^  wise  at  the  open  assizes  ia  tba  same  couuty, 

<  where  this  decree   shall  be  publicly  read. 

*  And  farther ;  that  the  said  sir  David  Fowlia 

*  is  a  person  ^together  unworthy  of  the  places 
'  he  holds,  as  one  of  the  comicil  of  York,  de- 

*  puty-lieutenant,  aod  justice  of  peace,  who 
'  hath  breathed  out  so  much  faction  ami  diso- 
'  bedience.  And  for  that  be  sought  and  eo- 
'  deavoured  to  draw  disesteem  and  scandal 
'  upon  that  courts  whereof  be  himself  was  a 

*  member,  and  upon  the  principal  officer  and 

*  member  of  the  said  couirt»  the  lord  Went- 
'  worth,  a  noble  person  of  singular  worth  and 

<  merit,  and  worthily  employed  to  a  matter  of 
'  greatest  crust  and  importance :  the  cou];t  hath 
^  therefore  ordered  ^nd  adjudged,  that  the  said 
'sir  Davit j  Fowlis  sh^ll,  from  bencefortli,  be 

*  held,  «nd  made  incapable  to  have,  or  execute 
'  any  of  the  said  places,  and  that  he  shall  pay 
'  good  damage  to  the  said  lord  Weiitw<,irth,  re- 
'  ktor  in  this  court,  whom  tliis  court  highly 
'  commended  for  vindicating  bis  majesty's  ho- 
'  nour,  in  such  a  service  of  so  undoubted  rights 
'  justly  appertainiag  to  the  crown,  aad  which 
'  bath  been  heretofore  taken  by  maav  kings, 

<  bis  majesty's  predecessore,  constantly  and 
'  successively.  Their  lordships  generally  con-* 
'  deifined  the  said  sir  David  Uierefore,  a!ud  for 
'  the  base  and  scandalous  report,  that  he  so 
'  published  ngainst  the  said  loi^i  We&tworch, 
'  ordered  iwd  decreed,  that  the  said  sir  David 
'  should  pay  3,000/.  to  the  said  lord  Went- 

*  worth.' 
Aod  touching  the  Defendant  Henry  Fomlm, 

the  court  likewise  tboi^bt  bim  worthy  of  cen- 
sure, and  ordered  aod  decreed,  That  be  should 
stand  committed  to  the  Fleet,  and  pay  500/. 
fioe  to  his  majesty's  use. 

And  forasmudi  as  the  council  urged  no  proof 
against  sir  Thomas  Lay  ton,  they  dismissed  him 
from  iny  farther  attendance. 


144.  The  Trial  of  John  LordBALMERiNO,  in  Scotland,  for  a  Libel: 
10  Charles  I.*  a.  d.  1634.  [1  Bqraets  History  of  his  owa 
Times,  p.  32,  &c.     2  Rushw.  CoU.  p.  283.] 


Curia  Justiciaria  5.  D.  K.  Regis,  lenta  in  prae- 
torio  de  Edinburgh  te'rtio  die  mensis  Decem- 
bris,  16S4,  per  nobilem  et  praepotentem  co- 
mifiem,  WilUelmum  comitem  Errohas,  domi- 
Bum  Hti^,  magnum  constabularium  Scodc, 
•c  Justiciariam  Qeneralen^«jusdem,  hac  in 
parte  ac  in  ortminali  prooessu  subsequent. 
ooBtra  Joannein  dominitm  de  Balmerino, 

^■i^— ^■— -  ■      111!       »»— Mia»»— ^  ^^i— »— ^i— ^».— .»»^    I        lit 

*  **  Religious  grievanc^i  are  oilen  ideal;  but 
ihe  Trial  of  loid  Baimeruio  was  an  aot  of  op- 
|Hressive  iniquity,  conducted  under  the  shade  of 
<be  law8,4md  with  all  ibe  forms  of  uusubBtantial 
justice.  In  conseqoenoe  of  his  fatl)er's  disgrace 
m»d  dealii,  he  had  lived  in  retirement,  aod, 
itiM  the  arrival  of  Charles  io  Sooiland,  was 
luikaown  to  the  oourt.  fiat  bis  deport* 
■MM  i*  the  latt  ptrlianeot  was  iiffiBasiTejl 


virtute  commission  is  S.  D.  N.  Regis,  sub  tee* 
tiinonio  sui  magni  sjgilli  specialiter  constitut. 
Curia  legitime  affirmat. 

Assessors  to  my  Lord  Justice  General,  air 
Robert  Spotswood  of  Dunoypaoe  knight,  pre^ 
dent  of  the  College  of  Justice ;  sir  Jobs  Hay 
of  Borro,  knight,   clerk  regiater;  «ir  James 

Learmouch  of  fialoomy^  kni^t  baronet. 

■     I « «- ..    II.      ■ I       11  IIP  I  ■■   ■  I  ■■« 

acul  i)is  tiame  was  marked  in  the  list  of 
the  dissenting  nobility,  from  whom  the  rays 
of  royal  favour  were  now  withdrawn.  A  tem^ 
perate  and  s||Jtp|^ve  petition  had  been  pre- 
pared by  cliese  &iMS,  in  order  to  exculpate 
themselves  from  we  imputation  of  an  opposi- 
tion to  prerogative,  and  to  deprecate  the  ope- 
ration of  those  articles  from  which  they  disseut- 
ed;    but  when  the  desiga  ^as  intimMed  Jto 
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Intmn.  John  lord  of  Bahnerino,  delated  of 
A\ft  And  Party  (i\  e,  of  his  being  C'mtriver  and 
Partner)  of  ilie  penning  and  setting  down  of  a 
scandalous  Libel^  and  divulging  and  disper&ing 
it  amonfrst  his  majesty's  lieges ;  at  the  ieiu»t  of 
concealing  and  not  revealing  of  Mr.  William 
JIaig,  and  not  apprehending  of  him  the  said 
principal  author  ot  the  said  infamous  Libel,  as 
2S  at  len^rth  contained  in  his  Dittsiy  (i.  e.  Indict- 
ment)  following, 

Pursuer,  sir  Thomas  Hope  of  Craighall, 
knight,  Advocate  to  our  said  lord,  for  his  higb- 
ness*s  interest. 

Procurators  in  Defence,  Mr.  Roger  Mdwat, 
Mr.  Alexander  Pearson,  Mr.  Robert  Macgill, 
Mr.  John  Nisbet,  Advocates. 

My  lord  Kildryame,  master  of  Elphingstoune. 

The  master  of  Frazer. 

.Sir  Thomas  Ker  of  Cavers. 

Michael  Elphingstoane  of  Quarrel. 

George  DundasSy  fiar  of  that  ilk,  (t.  e,  of 
Doodass).  » 

Charles,  as  a  necessary  precaution  before  the 
petition  was  presented,  or  even  subscribed,  the 
roval  displeasure  was  signified  in  such  severe* 
terms  that  it  was  instantly  abandoned.  A  copy 
retained  by  Balmerino,  and  imparted  to  a  con- 
fidential notary,  was  surreptitiously  transcribed 
and  communicated  to  Hay  of  Naughton,  his 
private  enemy.  The  latter  lietrayed  the  secret 
to  the  archbishop  of  St.  Andrew^,  who  repaired 
to  court,  and,  under  the  specious  pretext  of  al- 
legiance, revealed  it  to  the  king.  He  affirmed 
that  the  petition  was  circulated  through  Scot- 
land to  obtain  subscriptions ;  declared  that  no- 
thing; but  the  oppositiun  of  the  nobility  had  ren- 
dered the  clergy  hitherto  so  averse  from  the  sur- 
plice ;  and  assured  the  king  that  their  refrac- 
tory spirit  would  be  soon  .subdued,  if  their  pa< 
trons  were  selected  for  a  severe  example.  A 
commission  was  issued  to  examine  the  supposed 
offence,  and  Balmerino  was  imprisoned  on  a 
warrant  obtained  by  Spottiswoud ;  but  the  real 
author  of  the  petition,  Haig,  an  advocate,  es- 
caped to  the  continent. — It  would  be  difficult 
to  conjecture,  what  was  criminal  in  a  petition 
neither  presented  to  Charles,  nor  divul^dd  ex- 
cept to  a  confidential  friend.  There  were  laws 
in  Scotland  against  the  utterance  of  leasings,  or 
faUe  reports  tending  to  excite  sedition,  or  to 
sow  dissensions  between  the  king  and  the  peo- 
ple ;  and  according  to  the  usual  extension  of 
state  offiences,  whosoever  listened  with  an  air  of 
approbation,  and  neither  revealed  the  report 
nor  secured  its  authior,  was  obnoxious  to  the 
same  capital  punishment,  as  if  equally  guilty  of 
the  same  crime.  As  the  author  and  abettor  of 
a  seditious  petition,  Balmerino  was  accordingly 
arraignea  for  leasing  making ;  as  the  author, 
because  the  copy,  found  in  his  custody,  was 
slightly  interlined  with  his  own  hand  :  as  the 
abettor,  because  he  concealed  tlie  petition,  and 
suffered  the  aotbor  to  escape  undiscovered.  A 
Petition,  couched  in  the  most  inoffensive  terms, 
was  conyerted  in  the  indictment  into  a  dange- 
rous Libel, '  that  depraved  the  law^,  and  mis- 

VOL.  III. 


Robert  Drummond  of  Meidhope. 

My  Lord  Advocate  produced  his  majest/s 
Letter,  commanding  him  to  pursue  the  pannel, 
((.  e.  the  person  indicted)  fur  the  crimes  con- 
tained in  his  Ditt'ay  following ;  together  with 
an  Act  of  Session,  nominating  the  assessors 
foresaids  to  be  assestors  to  my  Lord  Justice 
General :  And  therewith  produced  the  said 
Dittay  or  Indictment,  with  the  executions 
thereof,  of  the  whilk  the  tenour  follows.  And 
first  the  tenour  of  his  majesty's  Letter,  directed 
to  his  majesty *s  Advocate.  * 

To  our  right  trusty  and  well-hcloved  coun- 
sellor, sir  Thomas  Hope  of  Craighall,  knight 
and  baronet,  our  Anvocate  for  our  king- 
dom of  Scotland. 

''  C.  R.  Trusty  and  well-beloved  counsellor, 
we  greet  you  well.  After  due  consideration 
having  resolved  to  cause  the  lord  Balmerino  be 
put  to  the  trial  of  ane  assyse,  (i.  e.  Jury)  and. 
to  this  purpose  it  being  necessary  that  you  in- 

<  construed  the  proceeding  of  the  king  in  the 
'  late  parliament,  so  seditious  that  its  tliouehts 

<  infected  the  very  air,  a  cockatrice  which  a 
'  good  subject  should  have  crushed  in  the  egg.' 
Balmerino,  who  forbore  to  crush  tliis  unhatched 
sedition,  was  oppressed  by  tlie  intrigues  of  ttie 
prelates,  and  the  criminal  connivance  of  the 
judges  and  officers  of  state.  The  court  of  ses- 
sion appointed  three  assessors  to  •  the  justice 
eeneral;  Learmouth  one  of  their  number.  Hay 
lord  register,  and  Spottiswood  their  preeidenr^ 
second  son  of  the  archbishop,  whose  infiuencA 
had  incited,  and  stilt  continued  to  foment  the 
prosecution.  It  was  represented  in  vain  that 
the  interlineations,  as  they  softened  the  terms 
of  the  petition,  could  never  constitute  that  libel 
which  they  served  to  abate ;  that  the  petition 
was  neither  promulgated,  nor  disclosed,  except 
to  a  confidential  lawyer  for  his  private  opinion; 
that  there  was  no  precedent  for  the  trial  of 
those  who  had  neglected  to  reveal  a  seditious 
perfom^ance,  or  to  secure  its  author,  and  that 
a  severe  law  never  executed  must  be  regarded 
as  having  passed  into  oblivion ;  that  it  might  be 
illegal  pernaps  to  conceals  the  petition  when  ad* 
judged  seditious ;  but  as  its  purport  was  appa«> 
rently  respectful,  and  intended  to  conciliate 
the  king's  affection,  that  no  prudence  could  dis* 
cover  a  different  construction  which  was  neces- 
sarily latent  till  determined  by  the  court.  The 
question  was  already  prejudged  by  the  courts 
the  assessors  sustainea  and  referred  the  indict*- 
ment  to  a  jury,  which  the  earl  of  Traquair  had 
undertaken  to  corrupt  or  intimidate. — As  pe*-  . 
rftmptory  challenges  are  unknown  in  Scotland,  ^ 
the  jurors  are  invariably  selected  by  the  j«idge 
firom  the  return  made  by  the  clerk  of  court. 
Nine  of  the  jury,  with  a  single  exception,  were 
ineffectually  challenged :  but  when  Trarjuftir,  a 
minister  of  state,  was  admitted,  it  was  no  longer 
doubtful  that  the  rest  were  industriously  selected 
for  their  hostility  to  Balmerino,  or  their  devo- 
tion to  the  crown.  The  experiment  did  not  en- 
tirely succeed.    In  the  former  century^  Gordon 
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form  yourself  of  such  poitieulars,  as  concern 
yuor  charve  in  tiie  legal  proseciuion  of  rhat  bu- 
siness ;  it  i%  our  pleasure,  that  with  all  conve- 
nteiit  diligence  yoa  insist  tlierein,  by  preparing 
of  ane  Indictment  fit  for  that  purpose,  and  that 
you  carefully  go  on  in  every  other  thin^,  touch- 
ing the  prosecution  thereof,  «s  you  will  answer 
to  us  upon  your  trust :  And  thai  by  tl>e  advice 
of  Uie  Chief  Justice  you  prefix  a  day  for  the 
same,  for  which  these  presents  shall  be  your 
warrant.  Given  at  our  in&nnor  of  Hampton- 
Court,  the  14th  of  October,  1634." 

Follows  the  Act  of  Session,  nominating  the 
saids  Assessors,  at  Edinburgh,  the  2d  of  Dec. 
the  year  of  God  1634,  the  which  day  the  lords 
of  <^ouficil  and  session  nominate,  appoint  and 
elect  sir  Robert  Spotswood  of  Dunnypace, 
knight,  president  of  the  College  of  Justice ;  sir 
John  Hay  of  Barro,  knight,  derk  of  oar  sove- 
reign lord's  r<»gi5ter  council  and  rolls;  and  sir 
James  Leannouth  of  Baicomy,  knight  baronet, 
senator  6f  the  said  College  of  Justice ;  to  be 

of  Buckie  had  been  engaged  in  the  murder  of  the 
.€arl  of  Murray)  and  was  appointed  therefore  as 
•  sure  man.     When  the  jury  had  withdrawn, 
be  addressed  them  unexpectedly  in  the  most 
pathetic  terms ;    and  conjured  there  to  reflect 
that  the  life  of  an  innocent  nobleman  was  at 
atake ;   whose  blood  would  lie  heavy  on  their 
souls  to  the  last  hour  of  tlieir  lives.    While  the 
tears  streamed  down  his  aged  cheeks,  he  pro- 
tested that  his  hands  had  once  been  imbrued 
io  blood,  for  which  he  had  procured  a  pardon 
from  bis  sovereign  ;   but  that  it  had  cost  him 
many  sorrowful  days  and  nights,  to  obtain  a 
remission  to  his  conscience  from  heaven.    The 
jury  was  moTcd  with  this  impressive  address : 
l>ut  Trnquair,  their  foreman,  resumed  the  argu- 
ment, that  it  belonged  to  the  court  to  deter- 
mine whether  the  law  was  severe,  or  the  peti- 
tion seditious ;   whether  the  prisoner  had  con- 
cealed it  was  all  that  remained  for  them  to  de- 
cide.   After  a  long  altercation,  the  jury  were 
equally  divided ;    and  in  consequence  of  the  fi- 
nal suffrage  of  Traqoair  their  foreman,  Balme- 
rino  was  convicted  of  having  beard  and  con- 
cealed a  seditious  petition,  and  of  having  for- 
borne to  reveal  the  author.    Sentence  of  death 
was  immedintely  pronounced ;   but  his  execu* 
tion,  to  the  great  urn  brace  of  the  prelates,  was 
suspended  during  the  pleasure  of  the  king.— 
During  the  whole  trial  the  people  discovered 
extreme  agitation.    They  assembled  daily,  in 
oppofiition  ro  the  efforts  of  their  magistrates,  in 
tumultuous  crowds ;  they  prayed  aloud,  and  in 
the  streets,  for  the  preservation  of  Balmertno ; 
applauded   the   exertions  of  his  friends  ^^d 
showered  hnprecations  on  tbo  beads  of  his  ad- 
versaries.    1  lieir  rage  proceeded  to  the  most 
desperate  designs.     Many  consultations  were 
secretiv  held  ;  and  it  was  determined  to  burst 
open  the  prison  for  his  rele<i8e ;  or,  if  that  at- 
tempt should  miscarry,' to  revenge  his  death  on 
his  judges  and  tite  eight  jurors  by  whom  he  had 
.been  convicted.     Some    had  undertaken  to 
horn  tlieir  houses;  others  to  perpetrate  the 


Assessors  to  William  earl  of  Erml,  Great  Con« 
stable  of  Scotland,  and  hnving  commissioA 
from  his  mujesty  to  be  Justice-Qeneral  in  the 
criminal  pursuit  intentit  and  depending  before- 
the  said  Justice  against  John  lord  Balmerino. 

Extractum  de  Libro  Actorum  per  me  roagistrum 
Alexaodrum  Hay,  scribam  cimsilii  ac  depu- 
tutum  hunorabills  domini  JohSnnis  Hay  de 
Barro  militis,  clerici  registri  ac  Coosilii 
S.  D.  N.  Regis,  sub  meis  signo  et  subscrip- 
tione  manualibus,  sic  subscribitur  A.  Hay. 

Follows  the  tenour  of  the  Dittay  j 
"  Charles  by  the  grace  of  God  king  of  Great 
Britain,  France,  and  Ireland,  defender  of  the 
faith  ;  to  oar  lovit  (i.  e.  "beloved)  James  Cur* 
rie,  Ormond  pursevant,  messenger,  our  sheriflF 
in  that  part  conjunctly  and  severally,  specially 
constitute,  greeting.  Forsuameikle  as  it  is 
complained  and  hnmbly  meant  to  us  by  our 
trusty  and  well-beloved  counsellor  sir  Thomas 
Hope  of  Craighall  knight  baronet,  our  advo* 

massacre ;  when  Traquair,  apprised  of  his  own 
danger,  repaired  to  court,  and  represented  ihtt 
the  execution  of  the  sentence  was  impolitio 
and  unadvisable,  however  justly  the  prisoner 
had  forfeited  his  life.     After  a  long  and  severe 
imprisonment,  a  warrant  was  procured  for  his 
cnUrgement';  but  a  pardon  was  dispensed  with 
a  slow  and  reluctant  hand.      The  merit  of  the 
pardon  was  variously  ascribed  to  the  interces- 
sion of  Laud,  or  to  the  humane  and  mercifiil 
disposition  of  .Charles,  who  was  averse  from 
bloodshed  rather  than  from  revenge ;  and  who 
hesitated  to  execute  an   innocent  nobleman 
against  whom  he  was  incensed,  tlioogh  pre- 
vented by  no  scruple  firom  acquiring  afl  unjust 
and  absolute  dommion  over  his  life.-;-Th!s  ini- 
quitous prosecution  was  ruinoos  in  its  c^JJ*®" 
quences  to  the  king's  interest  in  Scotland.  The 
)eople  had  long  felt  that  the  administration  of 
,  ustice  was  partial  and  corrupt ;    but  the  nobi-» 
'  ity  now  discovered  that  there  w.'is  no  V^^ 
tion  for  themselves,  from  the  resentment  of  the 
prelates  and  the  power  of  the  crown.    What- 
ever secret  cause  of  offence  existed ;   a  spcecn 
or  a  'petition,  an  expression  of.  *»«>"i*"'^ 
grievance  casually  heard,  and  conceded  from 
motives  of  compassion  or  honour,  might  wrnisn 
k  pretext  for  their  own  destruction.    The  len 
tyof  their  sovereign  was  no  P"^'******" '  ?L 
Balmerino,  whose  real  crime  was  his  condiK» 
in  parliament,  justly  considered- the  remissio 
of  )n%  sentence  as  no  redress  of  the  «yu'7 
which  he  had  sustained.    His  danger  «na«^» 
deep  impression  on  the  rtiinds  ot  bw  p«*  • 
Under  an  infatuated,  or  tiespotie^  *^"*J^; 
whenever  the  laws  were  perverted  "*^/Vj„ 
ruin,  their  order  had  Ibund  no  resource  d»^^^ 
a  coafederacy  aeainst  the  crown ;  ^^V^^^d 
measure  their  th6aghts  were  already  «      ^ 
by  the  frequent  example  of  their  an^tf  *  . 'j  /f 

the  sense  of  their  danger  w^»'^i^'?i'i!S  bV 
their  stjrength  when  unitti*  j  «nd  ^^^T^J. 
thfr  inordinate  and  daily  tworpatioM  <»  w*' 
piling  prelates."    5  Laing's  Scotta^d,  iw- 
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G«te  for  our  ioterest  upon  John  lord  of  Halme- 
jiuoy  that  wbei<e  albeit  by  the  cominon  law,  as 
alfio  by  the  laws  and  acts  of  parliament  of  this 
iiiogdom»  and  specially  by  that  act  and  statute 
of  parliament  mad^  by  our  uinqhilc  (i.  e.  late) 
dearest  father  kiii|(  J.\uies  6,  of  happy  and 
blessed  memory,  par.  10,  chap.  10,  it  is  sutute 
mod  ordained.  That  all  our  subjects  continue 
themselves  io  quietness,  and  dutiful  obedience 
to  us  and  our  royal  authority,  and  that  none 
4ii  them  pnesume  or  take  upon  hand  publicly  to 
4lisclaim,  or  privately  to  speak  or  write  any 
fMirpose  of  reproach  or  slander  of  our  person, 
estate,  or  government ;  or  to  deprave  our  laws 
and  acts  of  parliament,  or  misconstruct  our 
proceeding^  whereby  any  mislikiiig  may  be 
Aioved  betwixt  us  and  our  nobility  and  loving 
subjects  in  time  coming,  under  the  pain  of 
death;  certifiMng  them  that  does  in  the  con- 
tra ir,  the|r  shall  be  repute  as  seditious  and 
wicked  instramentB,  enemies  to  us  and  the 
commonweal  of  this  our  realm :  and  the  said 
pain  of  death  shall  be  execute  upon  them,  with 
«U  rigour,  in  example  of  others.  Like  as  by 
Che  205 th  act  of  the  14th  parliament  of  our 
said  umqhile  dearest  father,  in  the  month  of 
June,  1694,  the  former  act  of  parliament,  with 
divers  others,  against  leasing-makers,  and  au- 
thors of  slanders  and  calunuaies,  is  ratified  and 
•pproTen,and  ordained  to  be  published  of  new 
•gain,  and  to  be  put  to  execution  in  all  time 
coming:  with  this  addition,  I'hat  whosoever 
hears  the  said  leasing  calumnies,  or  scandalous 
•peechei,  or  writs  to  be  made,  and  apprehends 
not  the  authors  thereof,  if  it  be  in  his  power, 
4ir  reveals  net  the  same  to  us,  or  to  any  o£  our 
privy-Gonncil,  or  to  our  sheriff,  steward,  or 
tmiitie  efeur  sheriffdom,  stewartry  or  bailliary, 
btewards  io  reeality  or  royalty,  or  to  die  pro- 
irost,  or  aue  of  the  baillies  within  our  burrows, 
by  whom  the  samen  may  come  to  our  know- 
ledgie,  or  to  tb^  knowledge  of  our  privy-council ; 
whereby  the  saids  leasing-makers  and  authors 
of  scandalous  speeches,  may  be,  called,  tryed, 
ond  puniehed,  acoording  to  the  said  acts :  the 
hearer  and  not  revealer,  and  not  apprehender, 
(if  it  lie  in  his  power)  and  concealer  and  not 
revealer  of  ilie  saids  leasiag-makersi  and  au- 
thors of  the  saids  scandalous  speeches  and  writs, 
shall  incur  the  like  pain  aiiid  punishment  as 
the  principal  ofiQiider,  as  in  our  saids  acts  of 
parliament  at  length-  is  confeeined.  Noiwith- 
atanding  4|hereof,  it  having  come  lately  to  our 
knowledge,  in  the  month  of  March  last  by-past, 
that  t^e  was  a  most  scandalous,  reproachful, 
odions  and  seditious  libel,  foimd  in  the  hands 
of  one  Mr.  John  Dun  mure,  notary  in  Dundee, 
•nd  divulged  and  dispersed  in  the  hands  of 
aeyeral  of  our  subjects:  whilk  scandalous, 
odious,  infamous,  and  seditious  Libel,  did  not 
onlyseditiouslv,  reproachfully,  and  outrageously 
tax  our  sacred  person  in  our  behaviour  at  pMr«- 
iiameut ;  but  also  oentaitts  asany  points  and 
purposes  of  false  calumnies,  pubUc  scandals 
and  reproaclies a^nst  us,  our. estate  and  go- 
vemncAt,  depravieg  our  hrars  iumI  acts  of  pmr- 
tiamtfot,  wad  miMosMniiaf  our  jost  and  glo- 


rious proceedings  in  our  fust  parliament,  holden 
by  us  in  peison  in  the  u)onth  of  June  o\  before, 
as  doth  manife.Ntly  a)»pear  in  the  kiil  teuour 
of  the  baids  infamous  Libel ;  and  particularly 
in  the  particulurpaMH^et»  hereof  after  following  t 
iiisiiafur  as  albeit  by  the  law  of  God  and  laws 
of  all  nations,  the  person  uf  tlic.  supreme  and 
sovereign  priiu:e  is  and  nu{^ht  to  be  snored  and 
inviolable,  and  he  ought  to  be  reverenced,  ho* 
noured,  and  feared,  as  Gud's  lieutenaat  on 
earth;  and  that  all  subjects  are  bound  and 
tyed  in  conscience  to  conleat  themselves  in 
humble  submission  to  obey  and  revereuce  the 
person,  laws,  and  authoniy  of  their  suprera« 
sovereign  :  yet  the  said  unhappy  aad  intamous 
libel,  in  tlte  first  entry  thereof,  liegins  with  an 
outrageous  upbraiding  mid  taxing  of  our  sov^ 
reign  lord^s  mnjesty  of  a  point  of  injustice  .or 
indiscretion  in  our  behaviour  at  parliament, 
for  putting  of  Notes  (as  the  saids  infamous 
libel  ailedges)  upon  the  names  of  a  number  of 
our  subjects,  who  did  vote  contrair  to  the  acts 
of  our  church  government,  past  in  parliament. 
Whilk  is  ane  fearful  thing  in  ane  subject  to  pry 
into  (he  gesture  of  his  sovereign  in  !»;»  supreme 
c«>urt:  and  Ufjon  a  gesture,  %%itliaut  speech,  te 
infer  a  ground  of  ex^jrobatiou  nud  reproach  to 
tlje  sovereign  pi ince.  Next,  the  said  infamous 
Libel  reproaches  us  for  refusing  to  receive 
from  some  of  our  subjects  their  reason^  for 
dis-a*>senting  from  the  said  acts,  bolbre  their 
public  hearing  in  parliament :  whilk  is  a  point 
no  ways  compntible  with  tlie  huRTble  obedience 
of  a  good,  quiet,  and  peaceable  subject ;  but 
carries  with  it  the  signal  and  token  of  discon* 
tentment,  and  rubs  upon  our  sacred  person  atni 
proceedings  matter  of  reproach  and  scnndnl, 
tending,  if  it  were  pohsible,  to  diminish  the 
glorious  opinion  and  estimation  of  our  royal 
person,  equity,  and  juitioe,  in  the  hearts  of 
oar  sulbjects.  Thirdly,  the  malicious  heart  of 
the  penuer,  not  content  with  the  first  aspersion 
laid  upon  us  ibr  putting  notes  upon  these  who 
dis-assented,  does  ingeminnt  tlie  snmen  in  nne 
most  bitter  invective  and  viperous  style,  in 
affirming  (hat  such  a  thing  was  never  of  bi^re 
censured  by  a  priaoe  of  so  much  justice  as  our 
sacred  majesty :  whilk  in  effect  is  to  reproach 
us  of  manifest  injustice,  for  doing  of  that,  the 
like  %i hereof  was  never  done  by  a  jost  prince. 
And  the  libeller,  not  content  with  tliese  re- 
proaches, most  villanously  and  despitefully 
belcht  and  vumtted  fourth  against  oar  sacred 
person,  proceeds  to  a  most  fearful  and  dan- 
gerous undermining  of  our  honour,  credit,  and 
greatest  happ'mess,  in  affirming  that  there  is 
now  a  general  fear  of  some  innovotion  intended 
in  essential  points  of  religion  :  «lbeit  (blessed 
be  God)  it  he  certainly  known  to  all  oor  good 
suijectsi  that  we  are,  cind  in  alt  our  actings 
have  sbowen  ourselves  to  be  a  most  devote  and  . 
religious  prince,  hating  and  abborrio^  in  heart 
and  affection  all  papistical  soperstitioo  and 
idolatry.  Amd  the  libeller,  (out  of  a  deveii^h 
bumoor)  not  rrmtent  to  restrain  his  pen  within 
the  Hmits4»f  this  our  kingdom  of  Scotland,  as 
if  it  men  too.littk  for  theoonipass  of  hiscu- 
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rious  and  furious  br^n,  he  enters  to  pry  into 
our  estate  of  EngUnd,  and  assures  that  there 
is  reports  of  allowance  of  reprinting  of  books 
of' Popery  and  Arminianism  in  England,  and  of 
the  restraint  of  answers  made  to  them :  and 
then  returning  to  Scotland,  mosifklsy  afiirros,that 
Arminianism  i^  preached  there  without  censure. 
After  that,  he  goes  to  the  estates  of  the  parlia- 
ment, aiid  affirms  most  falsly  and  calumniously, 
that  divers  papists  were  admitted  to  parliament, 
and  upon  tne  articles,  who  by  the  law  of  the 
realm  Can  be  no  member  of  any  judicatory. 
Albeit  it  be  constant  and  nottour,  that  none 
of  these  who  were  admitted  to  parliament  and 
upon   the  articles,  was  professed  papisis,   as 
will  appear  by  the  roll  of  the  names  of  these 
•who  were  upon  the  articles.     And  farder,  the 
unhappy  penner  of  tliat  cursed  libel  proceeding 
to  ane  higher  point  of  taxing  and  misconstruct- 
ing  of  our  proceeding?,  he  affirms  tiiat  the  griev- 
ances allowed  to  be  proponed  in  Convention  in 
anno  1625,  were  altogether  slighted  in  this  our 
first  parliament :  which  is  a  manifest  lye  and  un- 
truth, there  being  nothing  concerning  the  public 
moved  at  parliament,  which  was  not  either  de- 
termined by  our  e&tates,  or  remitted  to  our  coun- 
cil.    And   thereafter  it  is  as  falsly  affirmed, 
that  the  meetings  of  the  gentry,  which  were 
appointed  for  representing  the  grievances  of  the 
country  in  the  matter  of  Coin  and  increase  of 
theft,  were  interrupted  in  our  name  :  which  is 
a  manifest  lye  and  calumny.     Like  as  there- 
after it  is  most  scandalously  seditiously  affirmed, 
that  «ve  denied  liberty  lo  our  nobility  to  meet 
and  couvecn  .with   the  lords  of  the  articles, 
against  the  constitution  uf  a  free  parliament 
under  such  a  jubt  and  lawful  prince :  albeit  it 
be  nottourly  known,  that  our  nobility  did  enjoy 
all  the  privileges  of  a  free  estate,  whiqh  per- 
tained to  them  and  their  predecessors.     And 
sicklike  thereafter  it   is  affirmed    ignorantly, 
foolishly,  and  falsely,  That  against  the  custom 
of  this  our  kingdom,  the  bishops  did  chase  the 
articles  of  the  nobility  ;  nlbeit  before  the  par- 
liament in  anno  1609,  the  nobility  did  ever 
chose  the  articles  themselves  :  which  is  notnri- 
ously  false,  and  contiar  to  the  fundamental 
laws  and    practices  of  all  preceding  parlia- 
ments, wiiereby  it  is  constitute,  that  ever  tlw 
clergy  did  chuse  the  articles  of  tlie  nobility. 
And,  thereafter  he  affirms.  That  the  bishops 
did  chuse  such  of  the  nobility  on  the  articles, 
as  either  were  popisbly  affected,  or  had  small 
knowledge  of  the  estate  and  laws  of  this  our 
country  :  which  is  an  impudent  malicious  ca- 
lomny  and  falshood ;  these  who  were  chosen 
on  the  articles  (as  will  appear  by  their  names) 
being  of  the  most  autient  of  the  nobility,  and 
most  expert  in  the  laws  and  customs  of  this  our 
kinedom.    Thereafter  the  cursed  and  unhappy 
hbeller  returns  to  his  nipping  and  checking 
style ;  and  most  presumptuously  challenges  our 
•acred  self  upon  our  speeches  in  parliament, 
and  upon  our  proclamations  made  upon  our  re- 
vocations; which  was  intended  for  augmenta- 
tion of  our  patrimony,  and  for  disburdening  of 
•ur  subjccu  of  taxation ;  and  that  yet  never- 


theless bug6  and  great  taxations  were  imposed, 
against  the    counsel   given    by    our    umqhile 
dearest  lather  of  blessed  memory,  in  his  Basili- 
con  Doron,  and  against  the  practice  of  our 
dearest  predecessor  xing  James  1.  who  remitted 
to  his  suhjects  a  great  part  of  the  taxation 
granted  for  his  ransom :  which  is  •  peart  and 
mischievous  exprofoation  to  our  sacred  person, 
who  out  of  the  love  and  tetider  aifection  which 
we  bear  to  this  our  antient  native  kingdom  and 
country,  vouchsafed  that  grace  and  favour  to 
visit  it  in  our  royal  person,  without  sparing  of 
cost  and  charges  for  our  journey,  and  other 
necessaries  belonuiui;;  to  our  coronation ;  which 
is  well  known  far  to  exceed  tlie  taxations  volun- 
tarily offered  to  us  by  our  estates,  in  testimouy 
of  their  bumble  and  thankful  gratitude  for  so 
great  ti  blessing  as  the  personal  presence  of  us 
their  sacred  lord  and  sovereign,  within  this  onr 
native  soil  and  antient  kingdom.     And  as  we 
di^  never  enjoin  nor  urge  any  taxation,  so  the 
same  being  voluntarily  and   humbly  offered  to 
us  by  our  loving  and  faithful  subjects,  as  the 
mite  of  their  humble  affection,  far  within  and 
beneath  the  respect  of  so  glorious  a  benefit,  yet 
'we  were  pleased  out  of  our  love  to  accept  it 
graciously.     And  yet  this  so  gracious  accept- 
ance cannot  pass  the  pen  of  this  unhappy  li- 
beller, but  must  be  casten  up  (i.  e.  reflected 
upon)  with  a  false  and  despiteful  exprobation, 
as  dune  against  promise,   proclamation,  and 
the  practice  of  king  James  1.  which  is  falsely 
and  villainously  affirmed.    And  when  the  in- 
famous libeller  has  spent  his  unhappy  breath 
and  pen  in  reviling  and  roaledicting  the  glorious 
name  of  us,  his  gracious  sovereign,  in  our  per- 
son and  proceetlings,  he  thereafter  challenges  us 
for  applying  our  former  taxations  to  a  wrong 
use,  in  bestowing  the  samen  upon  parties  and 
persons,  whose  waistrie  (i.  €.  extravagance)  and 
wants,  our  subjects  are  not  obliged  to  supply. 
And  with  this  besides,  by  the  way,  he  upbraids 
our  servants  and  counsellors  for  mal\ ersation, 
in  the  guiding  and  imploying  thereof:  And  is 
so  peart  and  impudent  in  his  devilish  style,  that 
he  spares  not  the  name  oi'  our  ever-glorious 
dearest  father  king  James  of  blessed  memory ; 
but  most  falsly  casts  up  (i.  e.  mentions)  a  pro- 
ntise  nlledged  to  be  made  by  his  majesty  or  his 
commissioner,  in  the  parliament  holdeninanno 
1621,  for  discontinmng  of  the  extraordinary 
taxation  in  all  time  to  come.    And  then  in  the 
end,  as  a  venomous  wasp,  he  closes  with  an 
impudent  reproach  towards  us,  in  that  whicft 
is  most  commendable  in  a  sovereign  prince,  by 
taxing  us  in  our  beneficence  and  liberality  to 
the  lords  of  our  session,  in  providing  honoura- 
ble maintenance  to  them,  and  in  bestowing 
pensions  upon  our  officers ;  and  leaves  nolhtng 
within  this  our  kingdom,  which  is  not  drawn  in 
within  the  teourge  of  his  Vkvilish  and  malicious 
pen  and  tongue :  So  that  it  is  tioi  to  be  woa- 
dered   and  admired,  that  any  person,  ^^^ 
under  such  a  gracious,  pious,  and  just  pnnce, 
could  degenerate  into  so  monstrous  a  contempt 
of  our  government  j  as  to  dare  and  presume  upon 
to  think,  let-  be  (i.  «.  much  less)  w  tpeai  ana 
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write  such  devilish,  reproachful,  scandalous, 
and  seditious  thoughts,  which  infest  the  very 
air,  and  can  have  no  other  end  but  the  breeding 
in  the  hearts  of  our  good  and  loving  subjects,  a 
fearful  jealousy  and  dislike,  and  in  the  end  con- 
tempt of  our  just  government.  And  albeit  all 
our  good  subjects  be  bound  in  con!>cicnce,  as 
also  by  the  laws  of  this  our  kingdom,  to  crush 
this  Cockatrice  in  the  egg,  and  to  abhor  it  as  a 
pestileniious  clout ;  yet  the  said  devilish  libel 
was  found  in  the  hands  of  the  said  Mr.  John 
Dunmure,  notary  in  Dundee,  and  was  divulged 
and  di:»per&ed  amongst  our  subjects  about  the 
foresaid  month  of  March  last  past :  which  com- 
ing to  our  notice  and  knowledge,  we  then  gave 
power  for  examining  of  the  said  Mr.  John  Dun- 
mure  how  the  same  came  to  his  hands;  who 
deponed,  That  he  had  the  samen  from  the 
said  Jotjn  lord  of  Balmerino.  Wliich  John 
lord  Baliitcrino  being  also  examined,  he  granted 
the  samen  to  be  of  verity,  and  therewith  af- 
firmed, that  he  had  the  safd  libel  from  one  Mr. 
William  Ilaig,  whom  he  thought'  also  to  be  the 
peiiuer  and  author  thereof.  Of  the  which 
bcandalous  libel,  the  said  John  lord  Balmerino 
himself  was,  and  is,  author,  deviser,  consulter, 
adviser,  airt  and  part  (i.  e,  contriver  and  part- 
ner) in  the  penning,  writing,  and  drawing  up 
thereof;  at  the  least  is  guilty  of  the  hearing 
thereof,  and  of  the  concealing  and  not  revealing 
of  the  Siiid  Mr.  William  Haig,  whom  he  affirms 
to  have  been  author  of  the  same ;  and  also  is 
most  guilty  of  the  not  apprehending  of  the  said 
Mr.  William  Iluig,  it  being  in  the  said  John 
lord  Balmerino  his  power  to  Rare  taken  and  ap- 
prehended the  said  Mr.  William  ;  and,  lastly, 
is  guilty  and  culpable  of  the  divulging  and  dis- 
persing of  the  said  scandalous  and  seditious 
libel  amonvst  our  subjects,  in  so  far  aa  the  said 
John  lord  Balmerino  knew  of  the  penning:  of 
the  said  scandalous  libel  by  the  said  Mr.  Wil- 
liam Haig,  and  advised  and  gave  his  opinion 
•anent  (t.  e.  about)  the  making  of  the  samen  ; 
and  ID  token  thereof,  interlined  a  part  of  the 
said  infamous  Libel  in  dive)*s  parts  thereof 
with  his  o%vn  hand,  which  is  yet  extant  to 
be  seen  by  ocular  inspection ;  and  which  inter- 
lining the  said  John  lord  Balmerino  htis  con- 
fessed to  b6  his  own  hand-writing.  Likeas  im- 
mediately after  the  forming  of  the  said  most  infa- 
mous libel,  the  said  John  lord  Balmerino  receii'- 
cd  the  same  from  the  saidMr.  William  Haig, 
and  delivered  it  to  the  earl  of  Rothes,  of  pur- 
pose to  have  the  samen  presented  to  us,  and 
caused  Mr.  Robert  Dalgleish  his  servant  copy 
the  said  infamous  libel ;  which  copy  he  deliver- 
ed to  the  said  Mr.  John  Dunmure,  in  whose 
hands  the  samen  was  found,  by  occasion  where- 
of the  said  infamous  libel  was  divulged  and  dis- 
persed amongst  our  subjects,  and  openly  read 
and  exposed  to  their  view ;  to  the  prejudice  and 
derogation  of  our  sacred  and  glorious  name,  by 
the  infamous,  scandalouit,  and  seditious  pas- 
sages and  articles  contained  therein.  Likeas 
the  said  lord  of  Balmerino  kept  and  detained 
the  said  infamous  libel  in  his  hand  continually, 
from  the  time  of  the  closing  of  the  parliament 


abont  the  end  of  June,  1633,  until  the  9th  of 
June  1634,  last  past,  at  wliich  time  he  was 
challenged  for  the  same,  and  did  exhibit  the 
said  infamous  libel,  in  pre>ence  of  the  lords  ap- 
pointed by  us  for  liis  examination.  Likeas  the 
said  John  lord  Bnimcrino  having  conferred  with 
the  said  Mr.  John  Dunmure,  after  his  fir^t  exami- 
nation, which  wa«i  in  March  1634,  and  avowing 
that  which  he  had  done  concerning  the  deliver- 
ing of  the  said  infiimous  libel  to  the  said  Mr. 
John  Duinnure,  and  dispersing  thereof,  desired 
the  said  Mr.  John  Dunmure  to  go  and  tell  the 
earl  of  Traquair,  one  of  the  examinators,  that 
belter  men  than  the  said  John  lord  Balme- 
rino himself  viould  set  their  faces  to  (i.  e, 
justify)  the  said  libel,  at  the  least  knew  of 
the  samen.  And  albeit  tlie  said  John  lord 
Balmerino  be  a  nobleman  of  good  learning 
and  understanding,  and  so  presumed  to  have 
the  knowledge  of  the  laws  and  acts  oi  parlia- 
ment of  this  our  kingdom,  was  bound  in  all 
duty,  after  receiving  of  the  said  infamous  libel 
from  the  said  Mr.  William  Haig,  and  reading 
thereof  (which  in  the  hail  strain  and  tenour  of 
the  samen  was  of  the  nature  of  a  scandalous 
and  seditious  hbel,  prohibited  by  ^ur  acts  of 
parliament)  as  he  would  have  eschewed  the 
danger  of  our  laws  and  punishment  therein  coni- 
tained,  as  author  thereof,  to  have  revealed  the 
same  to  us,  or  to  some  of  our  privy  council  s 

I  And  also  to  have  apprehended  the  said  Mr. 

I  William  Haig,  whom  he  affirms  himself  to  have 
been  the  author  and  penner  thereof:  yet  the 
said  ^ord  Balmerino  did  no  ways  apprehend  the 

;  said  Mr.  Williimi  Haig,  nor  yet  reveal  the  said 

t  scandalous  libel,  it  being  in  his  power  to  have 
apprehended  the  said  Mr.  William  Haig,  who 
was  but  a  single  person,  and  the  said  lord  Bal- 
merino being  a  nobleman  of  power  and  credit : 
But  the  said  lord,  notwithstanding  thereof,  did 
still  haunt  and  converse  wijth  the  saidMr.  William 
Haig,  and  did  keep,  detain  and  retain  the  said  in- 
famous libel  in  his  hands.  Likeas  the  said  lord 
Balmerino,  after  he  was  cited  to  compear  be- 
fore the  lords  appointed  for  his  examination, 
which  was  upon  the  7th  of  June  last ;  he  com- 
pearing before  the  saids  lords  examinators  upon 
the  sa'd  7th  of  June,  being  Saturday,  he  craved 
early  of  the  saids  lords  to  have  his  examination 
anent  (t.  e.  about)  his  knowledge  of  the  authors 
of  the  said  infamous  Libel,  to  be  continued  (t.  e. 
delayed)  till  Monday  next  tliereafter,  which  was 
the  9th  of  June  ;  which  being  granted  to  him 
by  the  saids  lords,  and  he  thereupon  being  de- 
mitted  from  them  upon  the  said  7tn  of  June,  be* 
ing  Saturday  about  12  oVlock,  he  immediately 
thereafter  met  with  the  said  Mr.  Williani  Haig, 
and  shewed  to  him  the  warrant  of  the  citation. 
At  which  time  the  said  lord  of  Balmerino  hav- 
ing the  said  Mr.  William  Haig  in  his  own 
house,  and  so  in  his  power,  did  not  apprehend 
him,  whom  he  knew  and  affirmed  to  be  the  au- 
thorofthesaid  scandalous  libel :  but  by  his  shew- 
ing to  him  ol  his  said  warrant  of  citation,  which 
bore  the  said  lord  Balmerino  to  have  been  con- 
veened  before  the  saids  lords  examinators,  to 
tnake  answer  anent  the  said  seditious  libel^  found 
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in  the  bands  of  the  uid  Mr.  Joho  Duomxirey  he 
thereby  gave  occasibo  to  the  said  Mr.  William 
Haig  to  escape  out  of  the  country,  and  become 
fugitive.  lAeas  the  said  Mr.  William  Haig, 
immediately  a(ter  the  sight  of  the  said  warrant 
sbewo  to  mm  upon  the  said  7th  of  June,  being 
Saturday,  escaped  and  fled  out  of  the  country, 
and  became  fugitive,  and  remains  out  of  the 
country  continually  since  syne,  (t.  f.  since  that 
time.)  Likeas  the  said  John  lord  BaUnerino 
being  incarcerat  (•.  e«  imprisoned)  within  the 
castle  of  Edinburgh,  after  his  first  and  second 
examination,  as  author,  airt,  part,  or  accessory 
of  the  said  infamous  libel,  received  several  let^ 
ters  from  the  said  Mr.  William  Uaig  furth  (i.  e, 
out)  of  the  Low  Countries,  and  other  places  to 
which  he  escaped ;  which  letters  the  said  John 
lord  Balmerino  kept  by  him,  withr>ut  acquaint- 
ing the  saids  lords  examinators,  until  Uie  time 
be  was  challenged.  In  the  which  letters  and  in 
other  letters  sent  by  the  said  Mr.  William,  and 
intercept^  by  the  lord),  it  is  afldrmed  and 
avowed  by  the  said  Mr.  William,  thiit  he  had 
the  aj^robation  and  allowance  of  the  said  John 
lord  Balmerino  to  the  making  and  penning 
thereof.  By  the  which  particular  deeds,  cir- 
cumstances, and  other  vehement  presumptions 
particularly  above  expre&sed,  it  is  clearly 
/evinced,  that  the  said  John  lord  Balmerino  was 
author,  deviser,  outsetter  (t.  e.  publisher)  ad- 
viser, airt  and  part  of  the  penuine  and  forming 
of  tlie  said  intamous  libel,  at  the  lease  con- 
cealer and  not  revealer  thereof;  and  is  also 
culpable  of  tlie  not  apprehending  of  the  said 
Mr.  William  Haig,  whum  he  affirmed  to  be 
the  author  of  the  said  infamous  libel.  As  also 
of  the  dispersing  and  divulging  of  the  said  infa- 
mous libel,  in  numoer  particularly  above-declar- 
ed ;  incurring  thereby  the  pain  and  punishment 
of  death,,  specified  and  contained  in  our  saids 
acts  of  parliament,  which  ought  and  should  be 
inflictea  upon  him  with  all  rigour,  in  example 
to  others  to  attempt  the  like.  Our  will  is  here- 
fore,  and  we  charge  you  strait  ly  and  command, 
'  tliat  incontinent  thir  (these)  our  letters  seen, 
ye  pass,  and  in  our  name  and  authority,  lf\w- 
fuUv  summon,  warn,  and  charge  the  said  John 
lord  Bahnerino  presently  in  ward,  within  the 
castle  of  Edinburgh,  to  compear  before  our  jus- 
tice and  his  deputs  within  the  Tolbooth  of 
Edinbuiigh,  the  3rd  day  of  December  next  to 
come,  in  the  hour  of  cause  (i.  e.  when  the  court 
is  met)  and  there  to  underly  our  lawa  for  the 
crimes  above-wntten:  To  the  effect  that  upon' 
his  trial  and  conviction,  as  culpable  thereof, 
justice  may  be  ministered  upon  him  conform  to 
the  laws  or  the  realm ;  and  that  ye  summon  an 
assise,  (jury)  not  exceeding  the  number  of  45 
persons^  whcwe  names  ye  s£dl  receive  in  a  roll 
subscribed  b^  oar  advoeate,  ilk  (each)  person 
under  the  pain  of  200  marks,  according  to  jus- 
tice. Given  under  our  signet  at  Edinburgh 
the  11th  day  of  November^  and  pf  our  reign 
the  10th  year«  1634." 
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Ex  deliberatione  domiaoruoi  cqaciliff;  916  sub- 
scribitnr  John  BaAnatiae. 


Follows  the  Execution  of  the  said  Summons. 

"  Upon  the  14th  d^  of  November  1634,  I 
James  Currie,  Ormond  pursevant  and  one  of 
the  sheriffs  of  that  part  within  constitute^  past 
at  command  of  thir  (these)  our  sovereign  lord's 
letters  within  written,  and  by  virtue  thereof 
charged  the  within  written  John  lord  Balmerino 
personally  apprehended  in  the  castle  of  Edin- 
burgh, and  delivered  to  him  a  just  and  authentic 
copy  of  these  his  majesty's  said  letters,  to  com- 
pear before  his  majesty  s  justice  and  his  deputs 
in  the  Tolbooth  of.  Edinburgh  the  Srd  day  of 
Dec.  next  to  come,  in  the  hour  of  cause,  mid 
there  to  underlie  his  majesty's  laws  for  the^ 
crimes  within  written^  to  the  effect,  that  upon* 
his  trial  and  conviction  as  culpable  thereof, 
justice  may  be  administered  upon  him,  cou- 
form  to  the  laws  of  this  realm :  And  this  I  did 
after  the  form  and  tenor  of  our  sovereign  lord*s 
letters  in  all  points,  before  these  witnesses,  Mr. 
Archibald  Geddes,  constable  of  tl)e  said  castle 
of  Edinhurgh,   and   John    Malcome,   heralds 
And  for  the  further  verification  of  this  my  exe- 
cution subscribed  with  my  band,,my  stomp  is  af- 
fixed. Sic.  sub,  Ja.  Cnrrie,  Ormoud  pursevant." 

Thcreafler  my  Lord  Advocate  produced  with 
die  Summons  above-written,  the  copy  of  the 
infamous  Libel  which  was  found  in  the  hands 
of  Mr.  John  Dunmure,  notary  in  Dundee; 
bearing  in  the  end  thereof,  that  the  said  Mr. 
John  being  examined  thereupon,  he  by  bin  De- 
position has  cranted  it  to  be  the  samen  Libel 
which  was  in  nis  hands:  Of  the  which  copy  the 
tenor  follows : 

To  the  Ring's  most  excellent  majesty ;  the  hum- 
ble Supplicatioii  of  a  great  number  of  the 
Nobility  and  other  Commissioners  in  the  late 
Parliament, 

"  Humbly  slieweth;  That  the  Notes  which 
your  majesty  put  upon  the  names  of  a  number 
of  your  Supplicants  in  voting  about  these  actSp 
which  did  imply  a  secret  power  to  innovate  the 
order  and  government  long  continued  in  the 
Reformed  Church  of  Scotland ;  and  your  ma- 
jesty's refusing  to  receive  from  some  6f  your 
supplicants  their  reasons  for  dissenting  from  tlie 
saicl  acts,  before  your  miyesty,  and  in  your  hear- 
ing in  parKament,  to  breed  a  fear  of  our  be- 
coming obnoxious  unto  ^our  majesty's  dislike^ 
if  your  highness  should  still  remain  unacquaint- 
ea  with  the  reasons  of  our  Opinions  deHvt red 
concerning  the  said  acts :  Seeing  ;^our  suppli- 
cants are  confident,  that  your  majesty  vouch* 
Safins  to  take  notice  of  the  saids  reasons,  would 
be  pteased  to  acknowledge,  that  no  want  of 
affection  to  your  majesty's  service,  but «  car^ 
ful  endeavour  to  conserve  unto  your  majesty 
the  hearty  affections  of  a  great  niany  of  your 
good  6ul>)ects  that  are  ten&r  in  these  points  of 
novation,  covertly  thrust  upon  this  church,  did 
induce  our  wishes  and  voices  to  appear  in  op- 
position to  the  said  acts;  and  that  a  predomi- 
nant desire  in  us  to  have  all  your  royal  designs 
here  to  prosper  without  intemiptioa,  did  umo- 
lately  command  us  to  forbear  any  reasons  that 
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could  have  been  propouaded  against  mmny  of 
the  conclusions  in  the  laie  parliament. 

**  We  do  therefore  humbly  beseech  jour  ina- 
jc^ty  graciously  to  ponder  the  consi derations 
alter- written,  so  shall  «e  be  encoura(!;ed  (as  in 
duty  bound)  to  c^mtioue  our  humble  prayers 
for  your  miijtsty's  long  and  happy  reign. 

'*  First,  we  humbiy  beseech  your  majesty  to 
consider.  That  though  tliese  acts  as  they  are 
conceived,  and  may  concern  yoor  majesty's  pre- 
n»«|;ative9,  and  the  liberties  of  the  churcb,  had 
never  been  moved  or  concluded  (as  they  are), 
your  majesty  would  have  suffered  no  prrjudice 
m  your  benefit,  honour,  nor  power:  That  your 
suppliradta  are  much  more  free  from  all  sus- 
picion of  private'eods  in  dis-assenting,  than  the 
contrivers  of  ibe  said  acts,  in  offering  tbam  to 
the  hasiard  of  contradiction,  or  soliciting  an  as- 
sent thereto :  Tbat  in  deliberation  about  mat- 
ters of  importance,  either  in  councils  or  parlia- 
ntents,  opinions  do  often  differ;  and  they  that 
have  been  of  contrary  miad  to  a  resolution 
carried  by  the  plurality  of  votes,  have  never 
hitherto  been  censured  by  a  prince  of  so  much 
jusrioe  and  goodness  as  your  majesty. 

'*  We  do  also  roost  humbly  beseech  your  ma- 
jesty to  believe,  that  all  your  Supplicants  do, 
in  most  submissive  manner,  acknowledge  your 
royal  prerogative  in  as  ample  manner  as  is  con- 
tamed  in  Uie  Article  1606,  made  tbereaaent 
(thereabout);  and  withal  do  consider,  that  the 
long  eiiperience  and  incomparable  ki)0wledge 
your  royal  father  bad  in  matters  of  government, 
as  well  in  church  as  in  commonwealth,  is  the 
Tery  cause  expressed  in  the  act  1609,  for  giving 
power  to  his  majesty  to  prescribe  apparel  to 
kirk*men,  with  their  own  consent.  And  since 
in  all  the'tifne  of  his  life  and  government  for 
the  space  of  Id  years  thereafter,  he  did  forbear 
to  make  any  change  upon  their  former  habits ; 
we  are  bold  to  presume,  that  in  his  great  wis- 
dom bethought  fit,  that  the  apparel  used  in  time 
of  divine  service  ever  since  tne  reformation  of 
religion  till  bis  death,  and  to  this  day,  should 
be  continued,  as  decent  in  the  chorch,  and 
most  agreeable  to  the  minds  of  his  good  sub- 
jects in  this  nation.  We  do  also  beseech  your 
majesty  to,  consider,  That  under  the  act  in- 
titled,  '  A  Ratification  of  the  Liberty  of  the 
*  Church/  ll>e  acts  ratifying  the  assembly  of 
Perth  in  parlirunent  1691,  were  declared  to  be 
comprehended:  That  most  part  of  ns  being 
then  in  parliament,  did  oppose  the  same ;  that 
experience  hath  shewed  how  much  these  arti- 
cles of  Perth  have  troubled  the  peace  of  this 
church,  and  occasioned  innumerable  evils  and 
distractions  in  it :  That  there  is  now  a  general 
fear  of  some  novations  intended  in  essential 
points  of  religion  ;  and  that  this  apprehension 
IS  much  increased  by  the  reports  of  allowance 
given  in  England  for  printing  books  of  Popery 
and  Arminianism,  and  the  restraint  of  answers 
made  to  them ;  and  by  preaching  Aminianism 
in  this  country  without  censure :  by  the  admi» 
ston  made  of  divers  papists  to  the  parliament 
and  upon  the  articles,  whr>  by  Uie  laws  of  this 
realm  can  be  n</ members  of  asy  jodicfttory  in 


it :  That  the  minds  of  most  of  your  good  people 
being  in  this  peqslexity,  your  supplicants  hare 
preat  reason  to  suspect  a  snare  in  the  subtle 
junction  of  the  act  1609,  concerning  apparel, 
with  that  of  1606,  anent  your  Royal  Prerogative; 
which  by  a  sophistical  artifice  should  oblige  us 
either  to  vote  undutifuUy  in  the  sacred  point  of 
Prerogative,  or  unconscionably  in  church  nova* 
tions,  [A*.]  which  blessed  king  James  would 
never  have  confounded,  as  appeared  evidently  in 
the  parliament  1617,  honoured  with  his  graci- 
ous presence;  where  his  majesty, by  the  bisliopa 
instigation,  tried,  urged,  and  past  in  Articles  a 
ratificntion  of  his  royal  prerogative  enacted  in 
the  parliament  1606,  with  Addition  of  au  Ar- 
ticle aotborizing  all  things  that  thereaf^r  shoold 
be  determined  in  ecclesiastic  affisirs  by  his  sa- 
cred majesty,  with  the  consent  of  a  competent 
number  of  the  clergy,  to  have  the  strength  and 
power  of  law.  When  this  Act  came  to  be 
heard  in  open  parliament,  his  majesty  gare 
order  to  read  only  the  Rubrick  of  the  Act ; 
which  being  done,  he  was  then  pleased  in  hit 
fatherly  compassion  over  the  tender  afiectiona 
of  his  loyal  subjects  (well  known  to  bis  majesty, 
as  fluctuating  betwint  love  and  fear)  publicly 
from  his  own  mouth  to  declare  bis  princely  love 
and  pleasure,  for  reasons  known  to  himself,  to 
have  that  Act  suppressed,  though  passed  in  the 
Articles  :  because  his  Royal  Prerogative  being 
of  itself  inviolable,  was  already  established  sufll* 
ciently ;  and  in  the  depth  of  his  wisdom,  he 
would  absolutely  prefer  tlie  peace  of  the  Church 
to  the  appetite  ol  cliurcl^men.  And  since  we 
are  folly  persuaded  of  your  majesty's  unfeigned  ' 
affection  to  the  true  religion,  and  so  do  presume 
that  none  of  these  thio^  lawfully  rejected  at' 

the  Reformation  [tB—  C 1  thereof  in  this 

kingdom  should  oe  introduced  again  without 
consent  of  our  olcrgy  lawfully  assembled ;  and 
fearing  that  a  forcible  and  colourable  intruding 
thereof,  would  diminish  in  the  hearts  of  many 
of  your  loyal  subjects,  that  affection  which  i» 
founded  on  their  opinion  of  your  majest/a 
goodness  and  wisdom. 

**  We  do  therefore  dis-assent  from  the  foresaid 
Acts,  as  importing  a  servitude  upon  this  church 
unpractised  before,  and  giring  groniid  for  in*'   ^ 
troduction  of  other  new  indefinite  devicea. 

"  We  do  farther  offer  unto  your  majesty^s  con- 
sideration, that  albeit  our  just  and  heavy  Crriev^ 
ances  allowed  of  in  the  late  Convention  of 
Estates  1695,  and  1630,  to  have  been  repre- 
sented to  your  majesty,  in  hopes  of  refresliment 
to  the  country's  sufferings,  have  been  altogether' 
tJighted  in  this  your  first  parliament;  albeit 
your  majesty  denying  your  nobility  their  firee- 
dom  by  aotliority  to  meet  with  the  Lords  of 
the  Articles,  may  seem  against  the  constitution 
of  a  firee  parliament  (under  such  a  just -and 
lawful  prince,  and  eontrair  to  the  custom  of 
your  ancestors),  which  before  the  perlramient 

*  The  Pannel's  interlinings  you  wilt  find  in* 
the  other  copy  hereof. 

t  Interhned  (B  of  Religion  CJ  in  the  other* 
copy  fa^  the  Pannel. 
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b«lH  in  anno  1609,  did  alw.ajs  elect  nnd  chuse 
the  Lords  of  the  Articles  from  amonfi;  them  of 
their  own  rank  and  aualicy  ;  there  having  been 
no  parliamentary  bisnops  from  the  reformation 
of  religion  till  then,  nor  were  tlicy  such  as  now 
do  cull  and  single  out  such  noblemen  either 
popishly  affected  in  religion,  or  of  little  expe- 
rience in  our  laws,  as  having  had  their  breedmg 
abroad,  and  so  none  oi  the  ablest  to  be  upon 
our  Articles,  but  fittest  only  for  the  clerg^*s 
mystical  ends.  Whereas  the  former  practice 
was  such,  as  seemeth  most  agreeable  to  reason, 
and  what  every  estate  should  do,  that  so  they 
may  commanicate  their  minds  with  the  rest  of 
their  body ;  since  none  but  men  very  presump- 
tuous of  their  own  knt>wledge,  or  senseless  in 
themselves,  will  adventure  to  trust  their  first 
conceptions  in  matters  of  so  great  importance  as 
are  the  conclusions  of  parliament.  Albeit  the 
humble  supplications  of  the  ministry  to  your 
majesty  and  estates  of  parliament,  delivered  to 
the  Cierk  Register,  (and  that  your  majesty  was 
in  ail  due  humility  petitioned  by  the  mmisters  of 
this  kingdom,  both  Conformists,  and  Non-con- 
formists, to  give  theni  a  hearing)  have  been 
suppressed  :  albeit  the  meeting  of  the  gentry, 
and  happily  of  tlie  burrows  too,  in  a  joint  pur- 
posd  to  have  represented  to  your  majesty  our 
unspeakable  sufferings  by  the  Abuses  of  the 
Coin  (the  Mastery  of  the  Mint  being  a  thing 
merely  regal)  and  increase  of  llieft  and  Op- 
pression of  divers  parties,  and  other  things 
worthy  your  majesty's  consideration,  were  in 
your  majesty's  name  interrupted :  And  finally, 
albeit  your  majesty  was  graciously  pleased  by 
your  former  and  later  Speeches  in  tne  Parlia- 
ment Houae  to  declare  (answerable  to  your  se- 
veral Proclamations,  bearing  that  the  course 
taken  by  your  revocation  for  settling  the  pa- 
trimony of  your  impel  ial  crown,  wus,  that  ye 
should  not  be  burdensome  to  your  people),  that 
your  majesty  had  no  purpose  at  this  time  to  lay 
any  burden  upon  this  nation,  according  to  the 
wise  counsel  of  kin^  James  in  his  BtaUicon  Do- 
ron,  treating  of  the  right  Use  of  Subsidies :  albeit 
that  the  present  condition  of  yoor  subjects  is 
worsei  and  the  patnmony  of  the  crown  greater, 
than  when  king  James  1.  remitted  to  his  people 
a  great  part  of  his  Taxations,  granted  even  for 
that  good  king's  ransom ;  yet  have  we  all  as 
one  man  consented  to  all  your  majesty's  de- 
mands, and  more,  even  to  have  taxations  mul- 
tiplyed,  without  representing  how  the  former 
have  been,  or  these  may  fall  to  be,  bestowed 
upon  divers  parties,  whose  wastes  and  wants 
your  good  subjects  are  not  obliged  to  supply; 
without  objecting  that  some  of  them  have  been 
granted  extraordinarily  for  Supplies  of  the  Pa- 
latinate, which  being  now  by  the  mercy  of  God 
in  a  better  condition,  they  might  have  pleaded 
in  reason  to  be  thenoefortn  discontinued ; 
without  foretelling  that  some  of  the  subsidies 
are  like  to  be  means  of  more  processes,  (or 
auits)  betwixt  your  majesty's  subjects  and  the 
Treasurer,  than  matter  of  profit  to  your  Trea- 
a«ry ;  without  putting  your  majesty  in  remem- 
brano*  of  the  impemneacies  you  w%  sQfierad 


by  men's  ambition  after  the  public  places  of 
judicatories,  «¥hich  none  have  heretofore  refused 
by  reason  of  the  small  fees  due  to  them  ;  laith- 
out  contradicting  the  exceptions  of  your  o(hcer» 
pensions,  or  alledgin^  their  Fees  to  be  as  sutH- 
cient  for  maintaining  the  dignity  of  their  places 
noW)  as  they  were  before  your  majesty's  father 
succeeded  to  the  crown  of  England.  And  all 
this  have  we  done  implicitly,  only  to  testify  our 
ingenuous  affection  to  your  majesty,  and  our 
obsequious  resolutions  Xo  give  you  full  content 
in  every  thing,  that  makes  not  a  breach  in  our 
Religion  and  Laws,  oi:  occasioneth  not  offence 
to  the  weaker  sort  in  the  way  of  God's  Wor- 
ship here  ebtablished;  and  albeit  we  were  uOt 
acquainted  with  any  of  the  statutes  before  the 
public  voting  of  thcra  in  parliament.  There- 
fore we  are  confident  that  your  majesty  finding 
such  a  harmony  in  our  affections  to  your  ser- 
vice ii\  preserving  our  Religion  and  Liberties, 
will  be  unwilling,  upon  any  suggestion  of  such 
as  are  (or  hope  to  be)  sharers  of  our  voluntary 
contributions,  to  introduce  upon  tlie  doctrine 
or  discipline  of  this  your  Mother-Church,  any 
thing  not  compatible  with  your  mujcsiy's  ho* 
nour,  your  good  people's  consciences,  or  that 
hath  been  rejected  by  acts  and  public  practice 
of  this  Reformed  Church. 

Follows  the  said  Mr.  John  Dunmure's  Deposi- 
tion, written  upon  the  end  of  the  said  Copy. 

Apud  Edinburgh  xiv  Martii  1634.  conveened 
St.  Andrews,  Traquair,  Bishops  of  Edin- 
burgh, Ross,  Clerk  of  Register. 

''  I  Mr.  John  Dunmnre,  notary  in  Dundeei 
being  examined  in  presence  of  the  lords  of  his 
majesty's  secret  council  above- written,  depone 
and  confess,  that  this  supplication  within  writ- 
ten, is  all  written  with  my  own  hand,  and  is 
that  which  I  delivered  to  Mr.  Peter  Hay  of 
Naughtoune  about  Lambas  last.  And  farder 
I  depoiie  and  confess,  that  this  is  the  just  and 
true  copy  of  the  paper  delivered  to  me  by 
John  lord  Balmerino,  shortly  after  the  end  of 
the  late  parliament,  within  Edinburgh;  and 
that  then  my  lord  of  Balmerino  (I  being  with 
him)  said  to  me,  Because  ye  h^ve  given  me 
many  papers,  I  will  let  you  see  this  and  have 
your  judgment  of  it;  but  let  it  be  tibi  toli^  as 
ye  respect  my  credit.  And  that  I  keepell  it 
four  or  five  days,  and  copied  it,  and  then  deli- 
vered the  same  back  again.  I  further  depone, 
That  the  paper  contained  the  siipplicaiion  with* 
in  written,  m  the  same  words  and  sense :  and 
it  is  not  by  my  lord  Bahnerino's  hand,  but  by 
some  other  hand. 

Sic  Subscribitur,    Joan.  DcvMras.^ 
Written  on  the  back  of  the  said  Copy,  "  For 
the  Kirk  and  Country  in  the  Parliament^ 
163S.'* 
My  lord  Balmerino  produces  two  Warrands 
of  the  Lords  of  Session,  by  their  lordships  deli- 
verance of  the  several  dates  under-written,  oiw 
daining  the  procurators  therein  contained,  to 
compear  and  defend  my  lord  in  the  criminal 

{process  above  ;  and  the  said  lords  by  their  de- 
iverance,  of  the  date  the  i9tb  of  Nov.  1034. 
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The  lords  hanng  considered  the  desire  of  the 
Supplication,  Ike.  and  apfjuinied  the  persons 
therein  condescended  on  b^  my  lord  to  be  his 
advocats  for  his  Defence,  viz.  Sir  Lewis  Stew- 
art, Mr.  Thoiuas  'Nicholson,  Walter  Hay,  and 
Mr.  John  Nbbet.  And  by  the  deliverance  on 
the  end  of  another  Supplication  given  in  by 
iny  lord  to  the  said  lords,  craving  (upon  some 
of  the  tbrmer  advocats  relusal)  more  advocats, 
they  by  their  deliverance  thereuni  of  the  date 
the  S5th  Nov.  1034,  appoint  and  ordain  Mr. 
Roger  Muwat,.  Mr.  Alexander  Pearson,  and 
Air.  Robert  Mac^ill,  Advocats ;  and  ordains, 
&C.  Upon  the  production  and  reading  of  the 
which  Warraods,  the  said  lord  Balmerino  took 
Instruments. 

Tbereafler  it  was  objected  by  ray  Lord's  Ad- 
vocats, that  my  Lord  Regbter  could  not  sit  as 
ane  assesHir  to  mf  Lord  Justice-General  m  ihis 
process,  because  not  only  my  Lord  Register 
has  been  oae  of  the  Judges  of  the  particular 
«»mmittee  appointed  fur  Trial  and  fixamtn^- 
tion  of  the  Panii^I,  liefore  whom  he  has  often- 
times compeared  and  been  examined ;  but  also 
my  Lord  Register  has  given  partial  Counsel, 
and  has  l»eeit  upon  the  counsel  of  the  advising 
and  libelliuK  of  the  Dittay  now  produced  and 
read,  and  has  assisted  in  the  same  at  several 
occasions  :  and  so  by  giviofc  information^and 
advice  in  that  kind,  has  behaved  himself  as 
party  in  effect,  and  theref  ire  cannot  lie  Jud^e 
nor  AssesMir  to  the  Jnstice-Geueral.     And 
after  Answers  and  Replies,  (he  lords  by  their 
-  InterloquitoT  repelled  the  6r8t  part  of  the  al- 
leadgance,  bearing  that  my  Lord  Register  can- 
not be  Assessor,  because  he  was  a  member  upon 
the  committee :  and  as  to  the  second  member 
thereof,  declares  that  they  will  have  my  Lord 
Register  to  >  make  his  judicial  Declaration,  and 
that  jadicialiy  thereupfm,  in  presence  of  the 
Pannei>  before  any  Answer  be  given  thereto; 
which  accordingly  my  Lord  Register  does. 

The  Pannel,  in  r<  spect  of  my  Lord  R«rgtster*s 
Declaration  Judicial,  is  content  that  my  Lord 
Register  remain  Asscftsort^  the  justice-general : 
whereupon  my  Lord  Advocat  asked  instru- 
ments. 

Thereafter  the  Pannel  produced  a  Suppli- 
cation to  the  Ijords  of  privy  council,  with  De- 
liverance thereupon,  craving  the  Depositions 
made  by  the  earl  of  Rothes,  Mr  John  Duo;- 
mure,  and  Mr.  Robert  Dalgleish,  from  the 
clerk,  to  b^seen  by  his  procurators ;  and  their 
lordships,  by  t(>eir  Deliverance  thereon,  dated 
at  £dinbur)(h,  98  Nov.  I6d4,  the  lords  remit 
to  the  justice  the  answering  of  the  desire  of  this 
supplication.    Sic  tubscrtbtiitr  Sr.  Andrew/s. 

Accordingly  my  Loni  Advocat,  ot  the  Jus- 
tice Ordinance,  (i.  e.  by  order  of  couri)  gave  up 
to  Mr.  Roger  Mowat^  one  of  the-  Pannel's  pro- 
curators, two  Depositions  of  Mr.  John  Dun- 
mare,  one  of  Mr.  Robert  Dalsileish,  one  of  the 
earl  of  Rothes,  one  of  Mr.  Peter  Hoy  ;  toge- 
ther with  four  missive  Letters,  sent  by  Mr. 
William'Haigtothe  Pannelf  to  be  reproduced 
Friday  next,  at  which  time  they  were  accord- 
ji^y  reproduced. 

you  III* 


Thereafter  upon  the  said  Decemb.  5,  the 
Dittay  and  infamous  Libel  was  read,  as  s^eei« 
Bed  in  the  Dittay. 

It  is  first  alle(%efd  by  Mr.  Robert  Macgilli 
as  the  Pannel's  prttcurator,  under  protestation 
for  himstlf  andthe  r^t  of  his  brethren,  with  an 
apology  that  he  nor  ihey  allows  not  the  least 
sort  of  inordinate  speech  against  his  maje^tyi 
but  only  to  free  the  innocent,  as  they  who  are 
commanded  by  the  Lords  of  Session,  fiml  take 
instruments  upon  tlie  first  Article  of  the  Acts 
impriated  in  our  sovereign's  first  parliamenty 
anent  the  surveying  of  the  laws;  does  alledge 
the  Dittay  cannot  be  inferred  against  the  Pan- 
nel, upon  the  first  act  specially  and  at  length 
fret  down  (therem :)  liecause  it  has  not  been 
the  mind  of  the  legislator  there  to  infiic(  the 
pain  of  death  upon  such  reproaches  as  are 
contained  in  the  Dittay,  and  alljdged  to  be 
contained  in  the  Supplication  or  Petition  styled 
by  tlie  Dittay  *  Calumniooi/    For  the  mai^ 
cause  of  making  that  20th  act,  pari.  10,  holden 
ill  December  1566,  (our  dread  sovereign,  and 
his  honour,  being  ever  proposed)  was  not  only 
to  ratify  the  grace  given  and  en  tended  to  these 
noblemen,  who  a  little  belbre  became  in  at 
Stirling,  as  may  be  seen  by  the  particular  acta 
of  parnament  uoprinted  anent  the  restoring  of 
those   noblemen,    with    their  followers ;    bu| 
mudvmore  to  strengthen  the  nobility  (as  reason 
was^  and  the  time  required)  against  captain 
James  Stewart,  who  then  had  fled,  and  was 
the  cause  of  their  former  bani&hment;    and 
feared  by  them,  that  he  miglit  wrong  them 
again,  if  he  had  regained  his  majesty's  ear,  be- 
cause that  they  came  in  such  a  manner.     And 
to   strengthen  also  the  nobility  against  any 
otlier,  who  should  take  in  hand  the  like,  as  to 
cotne  in  betwixt  the  tree  and  the  rind  ;  I  mean^ 
betwiit  his  most  sacred  ma)e<«ty  and  his  favour 
et  SUM  comrniiaieMf  for  his  nobles  are  ^o  called, 
and  has  their  names  as  they  who  should  lie 
ever  tfcct>mpanying  his  most   sacred   person « 
For  the  Deeds  done  *  contra  aliquem  et  comi- 
'  tatu  vindicantur  ut  crimen  lassse  mbjestatis, 
VLeg.  quisquis,  Cod.  kd  legem  Juliam  majet- 
tiitis,'  by  the  time. 

The  strain  of  tho  Act  carries  also  this^  to 
wit.  Reproaches  of  his  majesty's  Estate  or  Go- 
vernment, or  depraving  his  lav.  6  and  acts  of  par- 
liament, or  mibconstruiug  his  proceedings :  but 
answering  to  the  question,  In  quern  fint in  should 
these  Ueproaches  have  been  written,  whereby 
any  misliking  may  be  moved  betwixt  his  ma- 
jesty and  his  nobility  and  loving  subjects  ?- 
Where  the  word  '  his  nobility'  is  very  ernph^- 
tick,  and  the  two  In&t  words  expounds  the 
samen,  being  exeeetick  of  the  former  by  *' 
gracious  praise,  testifying  by  the  word  '  loving' 
the  forgetting  of  the  former  slip,  which  had 
been  more  by  misreport  than  in  verity*  Com- 
pare also  this  Act  uith  tlmt  which  wosmade 
during  the  said  captatu  James  his  grandeur, 
a  little  nsore  than  a  year  preceding,  pari.  8, 
cap.  134,  Jhc.  6,  in  the  «»hich,  as  it  were  am* 
suho  consiliOf  the  noblemen  are  omitted  ihi  ; 
to  the  reproach  of  bis  nuijekty*!  counc4  ^ 
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proceediofES,  to  their  ^eat  prefudice  wiM)  were 
Uieo  put  away  by  liis  (i.  cr.  captain  James's, 
counsel,  and  holden  away  by  his  detrHCtions, 
lin'til  the^  peartiy  enough  (yet  encoumged  by 
tkeir  own  iiinoceiicy)  came  in  at  Stiriini;  :  and 
incontinent  did  procure  tl^at  tenth  parliament 
to  be  holden,  in  which  was  made  the  said  tenth 
.act,  .no  raore  days  intervening  betwixt  their 
return  and  its  sitting  but  the  duys  ofcitatiun. 
And  is  yet -more  clear  by  the  v^ords,  *  deprave 
f  bis  laws  and  Acts  of  Parliament :  meaning 
BCt  25  Jac.  2,  pari.  6,  against  the  Appre- 
bendersi  of  hi$  majesty*s  person,  as  the  act 
bears  ;  the  literal  sense  whereof  might  infer  a 
Diitay  against  the  committers,  if  it  were  not  to 
deprave  the  laws,  if  the  mind  of  the  legislator 
were  not  looked  untn.  So  that  this  tenth  act 
cannot  well  be  understood  as  convenient  to 
infer  the  Dittay,  especially  seeing  he  was  not 
the  author  or  penner  of  that  alledged  infamous 
libel ;  but  Mr.  William  Haig,  who  has  clearly 
taken  it  upon  him  by  his  own  letter,  as  was 
constant  (i.  e,  evident)  to  the  Lurds  of  the 
Committee,  and  is  acknowledged  in  the  Dittay 
by  these  words,  *  At  the  least  guiity  of  the 
'  hearing :'  wherein  the  Pannel's  part  was  not 
much  worse  than  others  who  heard  it,  and 
yet  not  revealed  the  same.  As  also  although 
that  Heraonstrance  by  way  of  supplication  be 
now  alledged  to  be  scandalous,  but  tlien  to  be 
preferred  to  bis  sacred  majesty,  aiid  was  offered 
to  be  given ;  ergo  the  Dittay  cannot  be  inferred 
in  this  act. 

And  as  to  the  second  Act  libelled  expressly, 
Jac.  6,  pari.  14,  cap.  209,  containing  divers 
Acts  auent  Leasing-makers;  we  repeat  the 
forsaid  Protestation,  and  say,  If  all  sorts  of 
inordinat  Speeches  (whilk  Ic^  it  be  spoken  with 
all  humility  and  dutiful  reverence,  as  not  al- 
lowing any,  but  to  shew  the  Fanners  inno- 
cency)  against  his  majesty  our  dread  sove- 
reign and  his  government,  even  those  which 
by  interpretation. or  misconstruction  may  be 
inferred  upon  a  man's  speech  (i.  e,  contrary 
to)  his  mmd  ;  and  not  only  the  author  of 
the  same,  but  also  the  hearers,  not  revealers, 
and  not  apprehenders,  are  understood  to 
ihe  punished  with  death  in  our  law,  in  the 
addition  of  that  act,  aud  so  are  all  to  be 
comprehended  therein  :  then  we  shouhl  make 
oar  law  to  commit  an  absurdity,  whith  no  mu- 
nicipal law  ought  to  do ;  but  rather  an  inter- 
pretation should  be  taken  out  of  the  common 
law  and  reason.  Gailus  ad  Longum,  lib.  2. 
*  Observatioae  trigesima  tertia,quo  modo  statu- 
'  torum  iaterpretatfo  facienda  sit.'  The  ab- 
tardity  is,  that  there  should  be  equality  of 
pains,  and  so  equality  of  crimes,  committed  in 
Speeches,  in  most  submissive  manner  h^  it 
•aid,  against  bis  most  sacred  majesty,  not  only 
by  the  authors,  but  also  by  tbe  concealers  and 
'not  aporefaenders,  whatever  tbe  scandalous 
.  speech  be.  But  he  that  bean  and  not  reveals 
a  higher  speech,  shnll  be  punished  as  he  who 
hears  treason.  1  he  connection  is  cleared  by 
this,  '  Quod  delictum  majus  a  parvo  dignosci- 
'  tur  ex  pcenii  quaiificata.'     Tractatu  incarti 


Authoris  de  Lk8«  Majestatis  Crimine,  quasi 
11  ninn.  5.  Kt  passim  iu  Jure,  ut  comprobac 
BiilUus  in  Capiiulo  primo,  priina  Notaad  li- 
tulum  98  lib.  2.  Fcudorum  de  Vassalio  qui 
contra  constitutionem  Lotbarii.  And  the  opi- 
nion of  the  clviiiuns  is  exploded  long  since, 
'  ut  sootica  dignum  borribili  flagello.'  For 
there  are  sundry  sorts  of  inordinat  Speeches 
and  Contumelies  against  the  prince  and  the  es- 
tate ;  as  these  that  are  spoken  against  his  ma- 
jesty's person  and  blood  outrageously,  or  in  s 
conspiracy  against  the  country,  understood  ia 
some  manner  by  Clarus,  paragrapbo  lassas  Ma- 
jestatis, num.  1,  in  fine.  And  here  it  is  only 
that  the  lawyers  find  the  hearers  and  not  re- 
vealers, and  not  appreheoders,  to  be  punished 
by  death :  Clams,  paragrapho  ultimo,  qusst. 
67  num.  2,  Punctus  in  fine.  And  yet  he  re- 
quires *  ut  adsit  Tractatus.'  Such  were  the 
Speeches  uttered  betwixt  Catiline  and  his 
complices ;  *  £t  non  nuda  verba  ab  authoris 
'  animo  detorta.'  In  wliich  case  it  is  veil 
said,  *  Quod  crimen  majestatis  a  judicibos  noD 
'  in  occasionem,  ab  principalis  majestatis  vene- 
'  ratioQem  habendum  sit,'  Leg.  7,  §  8,  F.  ad 
Legem  Juli^m  Majestatis.  The  second  sort 
are  where   '  directis  verbis  animo  iniuriandi 

*  viciis  improperat,'  to  a  ptince  for  lack  of  vir- 
tue. Wiiere  the  lawyers  remit  the  author, 
'  Lege  unica  cod.  si  quis  imperatori  malediie- 
'  rit ;  (it  not  being  yet  condescended  fullj 
amongst  tliem,  what  is  meaned  by  the  word 
Remittendum),  But  anent  the  hearers,  nor  re- 
vealers, and  not  apprehenders,  not  a  muni;  but 
on  the  contraiy,  *  quod  nulla  poena  teneantar/ 
As  '  in  omni  delicto  nisi  casibus  dictis,'  Clams 
says,  num.  3.  *  Versiculo  quod  tamen,  diota 
<  quiestione  87.'  Far  less  can  the  hearers,  not 
reveoiers,  and  not  apprehenders  of  the  authors 
of  the  third  sort  of  speeches  be  concluded  under 
death  with  tbe  first ;  and  that  tiurd  sort,  in  all 
hiunility  I  say,  where  vice  and  lack  of  virtue  is 
not  *  improperat  directis  verbis,  (tantum  abe»l 
'  ut  sit  aniitnis  iojuriaudi).*  -  Hut  as  a  flower  or 
flourishing  weed  may  a£ford  botlr  honey  ^od 
venom,  so  Speeches  written  to  ana  good  end, 
by  ane  misconstructing  illation  mny  be  inter- 
pret in  ane  evil  sense ;  as  the  informer  of  tiie 
Dittay  makes  the  alledged  Suppiicntiou  to  be 
a  contumelious  and  infamous  Libel :  which 
cannot  be  done,  in  all  humility  and  submission 
I  say  it,  to  infer  the  Dittay  against  this  Pan- 
nel,  upon  the  said  addition  m  the  act  205,  as 

•ihearer,  not  revealer,  not  apprebender;  witliout 
a  manifest  absurdity  against  tbe  law  and  reason, 
as  said  is.  For  even  m  speech, '  quamvis  dixit 
'  dominum  suum  esse  dominum  nomioum  ct 
'  best  ia  rum,  quod  non  debet  author  puniri ;' 
co&cI;ided  remissive.     *  Cssar  Oroellus  in  ad- 

*  vocatione  ad  decisionen  Mathei  de  afBirds 

*  366,  num.  68, 69,  et  idem  ad  vocatione  in  de- 
'  cisionem  S07,  num.   15.    Quod  verba  sont 

*  ctv* liter  capienda  et  ad  boaum  moderaoda ; 

*  it  idem  in'  dicto  tractatu  inoerti  authoris  dici- 

*  tur  distingue ndum  inter  verba  narratini  ec 
'  simpliciter  enunciata  qaasi  pra»ier«undo,  ac 

*  ali^  verba  dispositiva  seu  poHtiones  affinna- 
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*  us,  at  ex  iliis  non  liceac  argumentiim  sumere, 
'  ex  his  vero  liceat.*  Quest.  6,  num.  13,  ibi 
nunc  Ykieuduaa.  But  of  the  Particulars,  and 
ev«n  of  this  General,  more  falls  to  be  said 
hereafter. 

Only  against  Delators  of  Speeches,  called, 

<  Fnimeatarii  et  Ot  cu!»tai,'  let  it  be  remem 
bered  to  the  justice,  that  Fome  good  empejor 
'  <|uoa  infiaitis  iUustrissimus  et  8acrati«>&iiiiUs 

*  io&perator  uoster  praecurnt  purasaiigis/  used 
these  lblk»  to  know  what  tlie  people  thought 
of  them,  and  how  to  amend  anj  slips,  if  anj 
were.  Capitolinus  in  Antonino  Philobopho 
•ays,  *  Erat  famie  suae  cunosissiinas,  requirens 
'  itt  veron  quisque  de  sc  diceret,  emendans 
'  ^ae  bene  reprelieoaa  viderentur,  et  passus  se 
'  knpune  cavillando  perstringi,  diciti^r  civiUter 
'  se  ei^sse.'  Xiphiho  reports  the  same  of  Ti- 
tus; '  Imo  Tiberius  deprecatus  est  apud  Kna- 

<  turn  nimis  prscipitei  verborum  poenas.'  Yea, 
to  thu  tendit  king  James  5,  of  worthy  memory, 
bis  disguising  himself  for  such  another  inquiry  ; 
Bs  also  Gorao,  one  of  our  dread  sovereign's 
most  worthjp  progenitors,  is  commended  fur  the 
same  by  Hector  fioyes.  In  resp«ct  qhereof, 
the  Dittay  is  not  relevantly  inferred  upon  the 
two  acts  of  parliament  libelled. 

It  is  faraer  alledged  bv  Mr.  Roger  Movat 
for  the  Paonel,  That  the  saids  two  acts  of 
parliament  mentioned  in  the  Dittay,  and 
qhereupon  the  samen  is  founded,  c^in  be  no 
ground  in  law  for  this  criminal  pursuit ;  in  re- 
spect the  saids  two  acts,  and  many  others  of 
that  kind,  but  especially  the  last  of  the  saids 
two  ac^  and  the  additions  subjoined  thereto, 
have  never  been  in  observance,  custom,  or 
practice  heretofore,  against  any  alledged  coo- 
traveeners  thereof:  and  therefore  cannot  now 
receive  a  beginning  against  this  pannel,  being 
a  nobleman  Known  by  the  hail  course  of  his 
bygone  life  (o  have  been  ane  strici  obsequious 
keeper  and  observer  of  his  sacred  majesty  and 
his  most  noble  progenitors  tiieir  aets  and'  sta- 
tutes ;  io  such  sort,  that  it  can  never  he  verified 
that  ever  the  pannel  has  been  so  much  as  once 
denounced  rebel,  and  put  to  his  majesty's  hurn, 
(outlawry)  for  any  action  or  cause,  civil  or  cri- 
minal* wbatsomever ;  and  so  is  not  presumed 
to  have  contravened  any  of  the  said  two  acts, 
albeit  the  same  had  been  in  custom  and  prac- 
tice, as  they,  have  not.  And  that  the  said  two 
acts,  specially  the  said  additioi^of  the  last  act, 
are  &llen  in  desuetude,  aud  never  heretofore 
practised,  is  clear  and  evident,  because  the 
contrary  cannot  be  showen :  And  it  has  been 
received  as  a  most  laudable  and  warrantable 
custom  amongjst  wise  and  judicio.us  politique}, 
that  laws  in  desuetude  and  out  of  custom  are 
not  to  be  introduced  at  an  instant,  without 
some  new  intimation  thereof,  when  necessity  is 
found  for  re-establishing  of  the  said  Jaws;  but 
specially  such  laws  and  acts,  as  carry  with  them 
the  pain  of  death,  forfaulture,  or  such-like : 
likeas  some  strict  acts  of  parliament  of  this 
kind,  containing  the  like  or  more  erievous 
paing,  being  ratified  by  subsequent  and  poste- 
rior actSj  the  said  posterior  acts,  have  ordained 


intimation  to  be  made  to  the  leid^^es  of  the 
said  fonner  acts,  pains,  and  seveniy  thereol", 
before  the  said  pnijis  siu/uid  he  iiiuiacd  U[)oa 
the  CDiiirr.veener.  And  l  is  <jlui,  tuat  iiot 
only  the  said  tv^o  :\i  t^  uieiitioned  in  the  Diliay 
are  not  of  cubtom,  and  have  not  been  pntctiit- 
ud,  but  many  mojre,  roi;tiinini;  bome  less  and 
some  g  cater  paiiis,  iu  the  most  pari  oi  ^xli  pre- 
cediiig  parliaments:  For  which  I  miU  only  ud* 
du'je  some  few,  to  verify  and  in>tance  this  part 
of  my  alleaduance,  (allegation).  And  iir.a  I 
alledge  the  106th  Act  of  the  7th  parliament  of 
king  James  5,  of  worthy  memory,  miituled, 
'  Pains  of  them  committing  Frawl  in  Aliena- 

*  tioQ  ;'  which  bears,  about  tbe  end  of  the  said 
act,  That  the  person,  seller  or  giver  si i a  11  be 
declared  infamous,  and  shall  be  punished  in  his 
person  and  goods  at  the  king's  will.  And  it 
cannot  be  denied,  hut  that  this  act  batii  been 
many  times  contravened,  by  many  of  good 
sort,  in  points  of  double  Alienations,  and  yet 
was  never  heretofore  pracdbed  against  the 
saids  contraverners. 

There  is  another  act  of  queen  Mary's,  of 
happy  memory,  par.  5,  c.  16,  made  agaiust 
them  that  swears  abominable  Oaths ;  whilk  act 
is  ratified  by  king  James  0,  of  ever  blessed  me- 
mory, par.  7,  c.  103,  both  the  said  nets  bearing 
in  express  words,  '  That  for  the  fourth  fault, 

*  prelatb,  earls,  or  lords  contrnveening,  shall  be 
'  bani»hc(l  or  put  in  ward  year  aud  day,  at  the 
'  will  of  the  prince.'  I  hese  acts  have  been  con* 
traveeoed,  yet  no  pursuit  for  the  saids  Pauis 
has  followed  thereupon. 

The  ^nd  act  of  the  16th  parliament  of  most 
blessed  king  James,  bears,  *  That  the  slaying  of 

*  salmond,  sinults,  kipper,  or  black  fish,  sliaJl 
'  be  a  crime  of  tlieft  m  time  coming,  and  to  be 
'  punished  as  theft  iu  every  quality.'  Whidj 
act,  if  it  shall  receive  force,  and*be  put  in  prac- 
tice upon  a  landed  man,  (as  questionless  it  may) 
it  shah  import  him,  or  any  landed  man  contra- 
veener  thereof,  no^less  than  tinsel  (loss)  and  for- 
fauliry  of  life  and  goods ;  because  by  the  50th 
act  of  the  said  llih  parliament,  landed  men 
convict  of  theft  or  receipt  iher«!of,  commits  trea- 
son :  ergo,  landed  men,  slayers  of  salmond, 
smolts,  &c.  in  forbidden  time,  commits  thefk, 
and  ctmsequenily  trea&on;  which  (as.  the  act 
bears)  is  declared  to  be  tinsel  and  forfaulture  of 
life,  lands,  aud  gdods. 

These  and  many  other  of  this  kind,  every 
where  to  be  found  amongst  the  said  acts,  does 
evince,  that  witii  reason  the  said  acts  libelled  in 
the  Dittay,  and  others  of  that  kind,  which  never 
have  been  practised  of  before,  cannot  be  re- 
ceived against  the  leidges  (subjects)  without  #i 
preceding  intimation  ;  whereby  good  and  loyal 
subjects  may  be  tn  malu  fide,  iu  case  they  be 
found  after  the  said  intimation  to  have  contra- 
veened.  And  so  (lie  said  two  acts,  specially 
the  said  addition  mentioned  in  the  last  act,cau- 
not  be  found  nor  sustained  as  warrantable 
grounds  in  law  against  this  Pannel ;  bemg  a  no- 
bleman, not  only  known  to  be  ane  observer  and 
not  breaker  of  his  sacred  majesty  itis  noble  pro- 
genitors their  laws,  acts,  aud  statutes^  (o  aritir 
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upon  him  for  alledged  hearing,  conceslinc,  and 
not  revealing  and  nut  apprel^nding  of  tue  au- 
ttiors  of  the  aiicdged  tnlainous  supplicaticiii,  the 

5 ins  ooi^tained  in  the  said  ui  ts  and  in  the  said 
ittay,  which  is  tlie  tinsel  and  Ipss  of  his  life. 
It  is  alledged  'farther  by  Mr.  Altxander  Pear- 
9on  for  the  paiifirl,  in  fortiticatioti  of  theExoep- 
tion  propounded, '  Quod  leges  per  desuetndi- 

*  nem  tstcito  consensu  censentur  ahrogatse,  ex- 

*  pressa  lege  39.  §  1.  F.  de.  Ita  ut  secundum 
'  ip»at  non  lirmatas  jodicare  non  Uceat,  firman- 
'  tur,  antem  legeb  cum  morihos  ucendum  ap- 
'  probantur,  caoonc  in  isiis  tertio  distinct  ione 

*  4ta.  Et*si  hoc  ohtinec  in  cirilibus,  quanto 
'  magis  in  crioiinalibu^^  ubi  tanto  cautiui)  ngen- 

*  diiui  e5t^  quaiitu  niagis  periOulum  verliiur? 

*  Undo  illud  papse  qui  dccrevit  ut  generaliter 
'  clerici  in  quinqnagesim.  a  camibus  et  deliciu 
'  jejunenr,  ^uia  moribus  uteotium  approbatum- 

*  non  e»t,aliter  agentes  trrtn>grcs&ionis  reos,  non 
^a^guit  canone  supni  citato.'  And  tiierefore 
the  acts  of  parliament  whereupon  the  proposi- 
tions of  the  Dittny  are  fouoded,  none  of  them, 
at  the  least  the  last  thereof,  neter  having  been 
iu  observance  at  no  liiue  since  the  making 
thereof,  now  hy  the  space  of  forry  years,  even 
since  the  last  act ;  the  acts  foresaid,  specially 
the  last,  cnnnot  sustain  ihc  Diuay,  nor  infer  the 
pains  therein  mentioned. 

It's  answered  by  my  Lord  Adwcat^  Tliat  all 
the  AUedgances  ought  to  be  repelled,  in  respect 
^of  riie  acts  of  parliament,  w  hereupon  the  Dittay 
is  founded ;  and  that  there  runs  no  prescription 
against  laws,  and  specialty  aj^ain^t  laws  prohibi- 
tive of  crimes,  which  are  also  prohibit  and  punish- 
ed by  the  common  law;  of  the  nature  whereof 
are  these  two  acts  whereupon  the  Dittay  is 
founded.      And  the  AUedfiance,  *  Quod  leges 

*  tacito  consensu  abrogantur,'  is  only  •  per  con- 
'  trariam  coosuetudinem  idque  in  contradicto 

*  judicio/  which  Ui  that  which  the  law  calls  *  ta-r 

*  cito  consensu ;'  and  all  the  argtiments  addnced 
in  the  contrsrv,  are  '  ab  incommodo  quod  non 

*  solvit.'  Ann  the  indulgence  of  the  prince  in 
the  overseeing  the  punishment  of  crhncs  in  by- 
gone timey  cannot  be  adduced  to  warrant  a  crime 
when  it  is  pursued;  and  specially  when  the 
crime  is  of  the  nature  pi  rebellion  against  the 
prince,  in  his  person,  estate  and  government. 
And  alheit  this  he  a  clear  and  sound  answer, 
and  that  no  more  is  n^cessar;  yet  it  is  constant 
and  nottouily  known,  that  these  laws  has  been 

{)ut  in  execution  this  34  years  bygone;  as  name- 
y,  against  Francis  Tennant,  in  the  year  of  God 
1600,  and  again!>t  Mr.  Thomas  Rosse  ta  anno 
1618,  and  lately  against  Mr.  George  Nicol  his 
infamous  LiM. 

It  is  duplyed  (said  again)  for  the  Pannel  li^ 
Mr.  AUmnder  Ptarton,  That  where  it  is  al- 
ledged by  my  Lord  Advocar,  that  Desuetude 
cannot  be  obtruded  against  acts  of  parliament, 
which  has  warrant  f>om  the  common  law ;  it  is 
answered,  that  the  acts  anent  crimes  by  Desue- 
f'ude  rather  loses  their  vigour  than  acts  of  civil 
business,  because  in  acu  criminal  there  is  greater 
hazard,  as  loss  of  men^s  honour  and  life.  As  fo 
My  precedent  Id  civil  law  giving  warrant  to  the 


^  addition  of  the  last  act  of  parliament,  it  cannot 
be  alledged, '  Qaia  non  est  lex  statnens  peenam 
'  mortis/  contra  hearers,  concealers,  and  not  re* 
Tealers,  ivhich  is  tl»e  addition  of  the  act.  And 
where  it  is  alledged  by  my  Lord  Advocai,  that 
Detoetude  of  laws  is  only  <  pf  r  contranam  con* 
'  suetudinem  in  judicio  contradicto ;'  it  is  an- 
swered, Tlm^  Desuetude  of  laws  is  clearly  ex- 
pounded otherwise  by  the  citations  above  re* 
fiear^ed :  so  that '  leges  que  ntinquam  in  a^um 

' '  forensmm  prodoctae  sunt  et  quae  moribus  aten* 
'  tium  apprubaiitur/  are  become  in  Desuetude, 
'  licet  non  sit  consoetudo  in  foro  contradicto  in 
'  contrarium.' 

It  is  further  duplyed  by  Mr.  Robert  MacgiU: 
Not  to  dive  any  further  into  the  acts  of  parliar 
menty  but  rospectine  the  distinction  already 
said,  I  alledge,  th^i  the  atidition  of  Uie  act  SO&, 
cannot  be  thought  to  be '  iii  virtdi  obbervantia' 
in  this  our  case ;  because  if  so  onght  to  be,  it 
sliould  much  more  have  been  practised  against 
the  havers,  hearers,  readers  and  seers  of  an^ 
using  Mr.  Geoi^e  Buchanan's  Books:  But  this 
hath  never  been  used  yet,  act  134,  parliament 
8th,  albeit  there  has  been  many.  But  so  it  is, 
that  this  has  not  been  u^ed  in  its  own  case ; 
ergo  it  ought  not  to  be  bei;un  to  be  pot  in  use 
against  this  pannel,  who  let  be  his  other  \  irtoes, 
has  been  ever  u  patron  of  dutifnl  obedience  to 
his  and  our  mo^t  gracious  and  sacred  sovereign. 
The  connection  is  clear,  because  that  Bo«*k,  as 
sundry  reports  it  who  has  read  it  out  of  the 
couiHry,  Mpsum  regirainis  cardinem  nititurcon- 

*  Vellere,  et  impingit  in  reieiam  prerogativam.' 
Further,  if  all  s«)rt  of  speeches  (let  me  say  it  in 
nil  due  reverence)  against  his  majestv  and  go- 
vernment, come  under  the  acts  ratified  here, 
with  the  addition  against  havers,  hearers,  re- 
vealers,  and  not  apprehenders,  and  were '  in 

*  Tiridi  observantia,'  who  should 'not  be  brought 
before  this  judicatory,  and  imder  the  compass 
of  the  said  act?  for  as  we  live  all  in  one  family, 
every  man  in  his  own,  and  talk  thereof,  so  live 
we  also  in  a  commonwealth,  whereof  to  talk 
sometimes  bitterly  (which  is  not  .to  be  allowed) 
though  foolish  :  And  so  the  most  part  thinks 
that  they  have  their  own  interest,  and  will  force 
as  it  were  the  wiser,  nill  they  will  they,  to  hear 
them.  And  anent  that  which  my  lord  advo- 
cat  says,  *  quod  non  valeat  argumentnm  ab  in- 

*  commodo,'  it  ought  to  be  repelled  in  respect 
of  the  place  alledged  out  ot  Gailus,  Libro  se- 
cuodo,  Observatione  33.  where  he  concludes, 
that  the  argument  is  good  against  the  munici- 
pal law  lo  make  it  to  be  ruled  aocortling  to 
the  civil  law,  and  to  common  reason.  And 
farther,  that. our  own  hiunicipal  laws  ought  to 
receive  limitation  according  to  reason.  I  re- 
peat the  foresaid  95  Act  Jac.  S.  Item  by  the 
said  Act  134.  Par.  8.  Jnc.  6.  it  is  maile  capital 
to  meddle  in  his  highnesses  affairs  and  estate, 
either  present,  bygone,  or  to  come ;  spying  lui^ 
ther.  That  Ofine  of  his  soljects  oi  whatsoever 
function,  degree,  or  quality,  presume  in  tine 
coming  to  meddle. as  said  is  without  any  ex- 
ception :  then  shall  a  nobleman,  who  is  bom 
as  it  were  by  our  laws  to  meddle  io  such  afiaifi 
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ms  ofDCtro  the  eomnimi wealth  and  country,  not  | 
hmve  so  much  liberty  «s  to  petition  his  majesty 
most  hmnbly  in  metters  of  gorernmenty  for  the 
weal  of  ally  as  may  seem  to  him,  while  his  rea^ 
•ooiogs  be  di»cu9»ed,  no  not  in  parliament;  yea» 
cren  txtra  pmrikmtntwny  his  saCred  majesty 
was  petitioned  after  his  majesty's  revocation, 
howsoever  it  was  conceived,  and  in  whatsoever 
terms :  So  that  punishment  of  Speeches  aneot 
Governmeoty  and  the  Laws,  must  receive  their 
right  tense.  Wherefore  'till  they  be  surveyed 
(which  has  been  most  royally  begun  long  since 
by  bis  most  sacred  majesty,  and  now  enacted  in 
bis  firbt  parliament)  the  rigour  of  the  said  ad- 
dition oi^ht  not  to  be  practised  upon  this  pan- 
nel;  <  Pars  enim  pnecipnalegis  est  voluntas,  et 
^  verborum  didtur  prerogative,  lege  non  du- 
<  binm/  CodicedeLisibus.  And  Menochius 
pasatm  de  nrbitrariis  Judiciis,  ogives  exception 
from  municipal  laws,  according  to  equity  and 


It  is  farther  duplyed  by  Mr.  Roger  Mowat, 
to  that  pan  of  my  Lorti  Advocat's  Answer 
-aoent  the  instances  and  practices  alledged  for 
proving  of  the  Custom  and  Consoetade  of  the 
said  two  acts  of  parliament,  to  wit,  Francis 
Tennant,  Mr.  Thomas  Ross,  and  Mr.  George 
Niools;  That  the  said  practices  or  instances 
cannot  be  respected,  because  rhey  are  not  pro- 
duced :  and  il  they  were  produced  (as  they  are 
not)  ii  should  be  clearly  showcn,  that  they  met 
IKK  in  (did  not  suit)  thh  case,  either  because 
tliey  are  aot  founded  upon  the  said  acts  of  par- 
liament, and  specially  upon  the  said  addition 
conuined  in  tlie  said  last  act,  or  else  because 
the  crimes  are  not  alike :  for  the  first  crime  of 
Tenimnt's  was  ane  Cokiland  (Libel)  bearing  and 
proporting  express  positive  scandals  and  re- 
proach«s,  whereof  he  was  condemned  to  have 
been  the  actor  and  anihor.  And  so  wliether 
he  was  pursued  and  convict  upon  the  acts  or 
upon  the  common  law,  his  DiiUy  was  most 
relevant.  As  for  Mr.  Thomas  Rom,  hb  crime 
was  also  a  most  abominable  speech  written  by 
himself  against  the  hail  nation  dirteta  verbUf 
qliereof  he  confessed  himself  (being  upon  jpan- 
nel)  to  be  the  penner,  former,  deviser,  and  di- 
vulger ;  and  copiei  of  his  roost  infimious  lihel 
affixed  upon  public  places  with  his  own  land : 
and  so  cannot  be  obtruded  as  a  practick  or 
precedent  in  this  .case.  As  for  Mr.  George 
Nicol  his  crime,  it  needs  not  to  be  answered, 
because  he  was  not  pannelled  nor  convict ;  and 
so  his  process  intented  against  him  cannot  be 
adduccNd  as  ane  practick  to  rule  the  like  cases 
thereafter :  and  the  pain  inflicted  upon  him  was 
by  warrand  of  council,  and  so  none  of  the  saids 
praciicks  can  be  respected.  In  respect  qhereof, 
the  argument  founded  upon  the  desuetude  of 
the  said  two  acts,  and  the  danger  that  may 
follow  hereafter  upon  other  acts  of  that  kind, 
^c.  which  hare  not  heretofore  been  practised, 
stands  relevant.  And  it  is  craved,  that  the 
dangers  which  mar  ensue  to  good  si^bjects  upon 
tiie  practice  of  the  acts  before  alledged,  may 
be  adverted  untPj  and  the  dangerous  sequels 
prevented. 


Seramdo,  It  b  alledged  for  the  Pannel  by 
Mr.  Alexander  FeartoUf  under  Protestation  for- 
said,  Tha^  the  Writing  whereupon  the  sub- 
sumption  of  the  Dittay  is  foundit,  is  not  an 
inhimout  libel  pund  aecusatum  ;  neither  in  the 
pannel's  part  in  the  particulars  libelled  against 
nim  seditions  and  calumnious ;  neither  can  he 
be  presumed  to  have  had  any  such  intention. 
First,  not-ane  infamous  Libel  ^tioad  arcuiatttm^ 
but  an  humble  supplication  of  some'  lord«  and 
commissioners  of  tne  late  parhament,  oflered 
to  his  majesty  himself;  whereunto  the  Suppli- 
cants were  induced  in  love  and  tendering  of  hia 
majesty's  honour,  and  in  fear  of  their  iiflfence 
to  his  majesty  by  their  voting  anetit  some  acts 
of  the  late  parliament.  For  removing  whereof, 
and  for  satisfoction  to  his  mwjesty,  they  did 
humbly  beseecli  his  majesty  to  be'  graciously 
pissed  to  ponder  their  reasons  for  dis-assenting 
from  the  saids  acts;  and  to  consider  the  Sup* 
plicants  hearty  obsequiousness  to  his  majesty 
m  other  matters  of  the  said  parliament,  wherein' 
they  did  forbear  to  represent  any  thing  to  the 
contrary  thereof,  for  testification  of  their  in- 
l^enuous  aifection  to  hi^  majesty.  This  doing  of 
the  ^Supplicants  is  no  crime,  $ed  de  nuiurm 
hotii ;  and  far  from  any  culpable  commission, 
in  meddling  with  things  not  iieloni:ing  to  iliem. 
And  it  is  hard  that  any  suppilicants  deprecating 
humbly  his  majesty's  offence,  should  by  so  do- 
ing incur  his  majesty *s  otfence,  and  the  crime 
of  capita)  punishment:  specially  the  supplicants 
having  no  private  respects,  but  for  the  publick, 
wherein  they  had  interest  and  special  charge ;  • 
and  for  conservation  of  themselves  in  his  ma- 
jesty's good  favour,  the  loss  whereof,  or  the 
fear  of  loss,  sliould  be  most  grievous  to  any 
loval  subjects;  '  Cujut  reipublicc  tantus  ubi- 
'  que  fovor  ut  prodamant  leges  quod  reipublicie 

*  venerandflB  causa  secundum  bonos  mores  sit, 
'  etiamsi  ad  contumeliam  alicujus  privati  perti- 

*  net,  quia  tamen  non  ex  mente  magistratusfiicit 

*  ut  injoriam  fociat,  sed  ad  vindictam  majestatis 

*  publicse  respiciat,  actione  injuriamm  non  te. 
'  netur.  Leg.  13,  F.  de  injuriis  et  famosis  libellis. 

*  —Est  ergo  quoad  accusatmn  Lihellus  supplex 
'  et  si  lihellus  supplex  postulat  juri  contraria, 

<  hujttsmodi  postiuata  an  omnibus  judicibus  re- 
'  fotari  pviecipiunt  leges  et  supplicantem  itertim 

*  super  eadem  causa  non  audiendr.n,  L.  3, 5,  et 
^  7.  Codice  de  precibus  imperatori  oflferendis. 

*  Sed  non  ideo  supplicans  reus  est  sceleris,  quia 
'  hbellus  continet  refiitanda ;  nee  liMlus  sup- 
^  plex^ideo  fomosos,  cum  luec  fuit  Utfiymm.—^ 
'  Non  Lihellus  famosus  quoad  aecusatum,  quia 
'  non  ad  infamiam,  sed  favoris  concilisdonena, 
'  ut  supra :  Item  nOn  danculum  et  sccreto, 

*  sed  profcBso  et  renpse  domino  regi  oblatus. 

*  Atque  ideo  nuUo  modo  quoad  aecusatum  dc- 

*  tractatorius  aut  ealumniosus,  com  detractio 

<  sit  seminatio  mali  occulta,  et  calumnia  sit  ad- 

<  versus  absenteni ;  neutram  autein  committi- 

*  turcum  is  cujus  interest  proponat  queielam 
^  coram  eo  cujus  parte  sunt  de  ea  cognoscere ; 
'  de  eo  cajus  interest  reipublice  ejusque  salutis 

*  causaduntaxar. — Nam  Libellus famosus quOad 

<  aecusatum,  quia  npn  constat  dtrcctis  asscr- 
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<  tioDikiis  in  ^uibos  venit  veronp  aut  falsum, 
'  quod  omnioo  requirit  libeilus  iwmo&us/  Leg. 
unica,  Codice  de  tamosis  Libellut.    '  Sed  pob- 

*  tulatis  in  quibus  .cuiibidenindum  venit  bonum, 
'  justuio,  et  qui  verum  et  falsum  non  agooscuot 

*  GBm  non  fiut  enunciatio/ 

Fardor,  die  Fannei  cannot  be  presumed  to 
liavo'bad  aay  other  intention  than  the  strain 
«nd  tenor  of  it,  as  a  supplication  does  imply, 
and  which  is  most  beseeming  thereto ;  to  wit, 
(o  the.  voice  of  ane  bumble  supplicant.  '  Easen- 

*  tentia  accipieoda  est  semper,  que  rei  gerende 
'  aptior  est,  et  in  ambiguis  orationibus  maiime 
'  senteatia  bpectanda  est  ejus,  qui  eas  protulit.* 
De  Re^ulis  Juris.  And  it  is  always  disagree- 
ing to  a  humble  Supphcant  to  tax  or  calumniate, 

.  wd  therefore  it  cannot  be  so  expounded,  but 
•faottld  be  intcrpteted  the  best  way  the  words 
may  admit;  *  Quia  de  jure  in  dubiis  et  obscuris, 
quod  minimum  et  bemgiuius  est  sequimur.'  Leg. 
0.  F.  ibidem. 

liem.  The  Writing  aforesaid,  as  in  form  of 
Supplicationi,  was  used  also  as  a  Supplication, 
and  so  delivered  by  the  Pannel  to  the  earl  of 
Rothes,  to  be  presented  to  his  majesty,  as  af- 
firmed by  the  Dittay  itself,  and  indeed  offered 
lo  hisroiyesty:  which,  howsoeiter  his  majesty 
did  not  accept  of  then,  an4  take  the  samen  to 
bis  consideration;  yet  the  supplicants  did  think 
that  the  very  presentation  thereof  did  seem  to 
assure  the  nature  of  the  writing  to  be  a  Sup- 
plication: and  scarcely  even  could  the  wisest 
Cuiiceive  so  c>f  the  panoePs  having  the  writing, 
as  it  is  now  interpret  against  his  majesty;  but 
think  that  bis  miyesty  had  past  all  offence 
thereof,  as  the  law  speaks  o(  action  of  injury, 
whereof  the  prt'sent  accusation  is  a  kind«  Leg. 
2.  §.  1.  F.  de  injuria,  '  Verba  legis  injuria- 
'  rum,  actio  ex  bono  et  squo  est  et  dissimula-. 
5  tione  abohtur,  si  quis  enim  iiijuriam  dereli- 

*  qoerit,  hoc  est  statim  passus  ad  animum  sugm 
'  non  revocaverit,  postea  ex  poenit^ntia  remis- 

*  sam  injuriam  non  potuit  recolere.'  By  the 
which  it  appears,  that  the  Pannel  had  no  such 
mind  or  intention  as  the  Dittay  would  rub  (fix) 
upon  him  in  aU  the  progress  of  the  matter  li- 
belled against  him.  Ai^  I  suppose  that  none 
will  think,  that  by  the  presentation  of  the  Sup- 
plication at  the  first  to  his  ini^eety  by  the  Sup- 

.  plicants,  that  thev  then  by  so  doing  were  cul- 
pable of  a  capital  crime,  if  the  same  had  been 
immediately  therearter  destroyed,  and  never 
more  seen  nor  heard.  And  if  they  then  were 
not  culpable,  shall  aiij  kupervenient  act  make 
ihem  culpable,  or  more  culpable  ?  '  minimi 
'  nunquam  enim  creacit  ex  post  facto  praeteriti 
'  delicti  estimatio,'  Li^.  130,  ;J  1.  de  Regulus 
^  Jur.  '  Multo  minus  ex  post  facto  oritur  no- 

*  vnm  delictum,  quod  ab  initio  non  fuit  quoad 

*  accusatum,  aut  ubi  offensa  si  qua  fuit  dissi- 
'  mulatjone  abohtasit.' 

It  is  eiked  (added)  by  Mr.  Robert  Mar^iU, 
If  it  bad  keen  leisome  (lawful)  to  this  Pnnnel, 
as  a  bom  counsellor,  in  that  great  ci>u(icil  and 
parliament,  and  or  her  noblemen,  to  propound 
10  his  most  sacred  majesty  the  things  oontjined 
in  that  supplication  alle(%ed  to  be  scaodalous; 


which  are  not  affirmations,  but  as  it  may  seem, 
grievances,  remoustrances,  and  expedients: 
then  it  was  also  leisome  to  the  Pannel,  and 
others,  to  represent  even  out  of  parliament  to 
his  most  sacred  majesty,  our  dread  sovereign^ 
what  they  ctiuld  have  propounded  then,  but 
did  abstam  (therefrom)  for  the  reverence  they 
carried  to  his  miyesty :  specially  when  they  did 
it  in  most  submissive  manner,  as  the  hail  straio 
thereof  beati,  and  out  of  a  most  loyjil  affection. 
'  £t  prius  est  verum  eigo  et  posterius.'  The 
verity  of  the  minor  is  plainly  embraced  by* 
Bodin,  'qui  est  acerrimus  flegise  nuyestatit' 

*  proptignator,'  cap.  1,  hb.  3,  '  ubi  deseaata 

*  et  qu'^  senaton  de  republica  loquendum  aatt 
'  prassertim  de  omnibus  fere  capitibus  ia  sop- 

*  phcatione  bac  oontentis.'  As  to  the  coiMieo^ 
tion,  it  depends  first  on  the  duty  of  a  good 
counsellor  here,  to  whom,  as  God  hai  giveo  to 
be  endowed  with  reasou,  so  our  most  sacred 
sovereign  and  his  progenitors  have  given  to  be 
a  wise  man  and  conoid  lor  even  from  his  birth. 
That  he  may  learn  to  exercise  his  reasoo  from 
hii  birth,  for  the  benefit  of  the  commonweal; 
which  is  the  first  place  of  honour,  as  Cicero 
says,  and  is  that  which  we  call  nobility ;  •hall  . 
he  not' have  as  it  were  a  magazine  of  reaaons, 
as  may  seem  to  him  good,  and  even  communi- 
cate tliem  with  others,  for  trying  of  the  aanie  ? 
specially  at  this  time  of  surveying  of  the  laws, 
that  according  to  the  time,  and  other  circum- 
stances,  he  may  furnish  to  his  majesty  his  best 
counsel  in  every  thing  that  lie  thinks  may  con* 
cern  the  weal  of  the  country  wherein  he  lives, 
as  by  duty  even  from  his  birth  he  is  bound  :  like 
to  the  labourer,  to  whom  in  a  rainy  day,  *  quv 

*  mox  GQslo  properanda  sereno  maturare  datur.' 

Next,  it  oepends  upon  thd  good  mind  to  tlie 
Commonweal,  qliereof  bis  most  sacred  majestjf 
is  the  head,  '  ut  non  teneatur  injuriarum  qui 
'quicquam  reipub.  causa  faciaL'  Neither  is 
that  thoaeht  to  be  an  injury,  Lege  Injnriarom, 
13.  §.  1.  Lege  quod  Reip.  r.  delnjuriis  juncti 
Leg.  neminem  9  Cod.  ex  quibus  causis  irrogetur 
infamia,  et  Lege  ex  varia  quarta  de  Delatonbus, 
tib.  S.  Cod. 

Thirdly,  It  does  depend  upon  the  conception 
of  the  words,  which  is  by  way  of  most  humble 
Supplication.    *  £t  verba  propter  adjunctam 

*  mutant  naturam  suam,  Carvetta ad  decisiones : 
^  afflicti  neque  tarn  refert  qualia  sunt  qu»  intra 

*  nosmet  oomposuimus  qoam  quoroodo  efferan- 
'  tur.'  Ac  Quintilianus,  lib.  X.  <  £t  ut  in  aliis 
'  rebus  ita  in  sennone,  forma  dat  ess^tiam  ser- 
'  mooi ;'  for  even  good  words  may  be  used  in 
an  evil  sense,  ul  km  bone  vir  !  But  this  is  wor- 
thy of  all  praise:  *  £t  si  non  dederis  Csesar, 

*  permitte  rogari,  offeudunt  iimiquam  thura 
'  precetque  Deum,'  kings  are  gods  on  earth; 
and  albeit  by  Bodin  txtrema  pratocutio  be 
counted  inter  jUta  mofnialis,  that  from  a  king 
himself  there  is  no  appellation  (appeal)  ;  yet  he 
commends  the  ^urt  of  appellation  a  FkiUppo  ud 
PhiHppumt  and  al ledges  it  to  be  the  opinion  of 
Baldus,  ad  Legem  primam  et  ultimam  Cod.  de 
Relationibus,  et  Lrg.  1.  §.  1.  F.  de  Appella- 
tion ibus^  vis.  to  his  majesty. 
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For  seeing  the  alledgcd  scandalous  Petition 
was  offered  to  his  most  sacred  majesty  to  be 
read,  but  not  received  nor  read,  aor  after  due 
consideration  condemned  by  his  majesty;  it 
was  not  ihou^t  so  dangerous  (let  me  speak  it 
«ith  reverence)  as  to  come  under  the  compass 
of  the  acts  of  parliament,  and  lo  as  it  oueht 
not  to  have  been  divulged :  I  mean,  in  that 
quiet  manner,  as  it  might  not  be  imparted  to 
Air.  John  Dunmure,  '  sub  sigillo  taciturnitdtis,* 
and  not  to  have  been  copied.  And  farder,  the 
Fannel  ought  to  be  excused  and  assoitned  (ab- 
solved) from  the.Dittay,   '  si  delictum  dici  de- 

*  beat,  quod  cam  loquimur  in  dehctis  i^  quibus 
^  dolus  est  de  substantia  delicti,  turn  credulitas 

*  et  sive  justa  sive  injusta  sit  causa,  excuset,  nam 

*  videturoessare  animus  delinouendi.'  Clarus,  § 
£nal.  QttSMt.  60,  num.  89.  *  £t  in  delictis  vo- 

*  liiotas  non  finis  attenditur.'  Gailus  lib.  2. 
Obser.  99.  num.  6.  *  At  hie  nuUus  exitus  nisi 

*  bonus,  idem  observatione  undecima,  quod  in 

*  delictis  principium  non  finis  aitenditur/  num. 
18.  '  Ubi  de  bomicidio  perpetratur  et  consi- 

*  limn  contitia  tenditur.'  Lege,  sinon,  quinta 
Cod.  de  Injuriis,  '  et  causatur  base  actio  ex  af- 
'  fectu  infereniis,*  Pbarm.  QusMt.- 105.  Inspect. 
S.  nam  S.  ex  Lege  illud  tertia,  §.  3.  Leg.  non 
solum  S, in  princip.  si  quis  senum  96,  de  Inju- 
riis ubi  PbArroacius,  *  Quod  lata  culpa  his  dolo 


*  tione  qurid  verba- debent  impropriRri  ad  fu- 

*  {(iendum  delictum  et  malum  animum,  praeser- 
'  tim  cum  in  publico  dicta  sunt.'  Which  we 
jay,  when  it  was  not  concealed,  but  offered  to 
be  given  to  bi^  most  sacred  majesty ;  neither  is 
it  presumed  that  any  man  has  a  mind  to  de- 
laine iiis  neighbour.  Pharm.  dicta  Inspect.  2. 
num.  418,  et  sequent.  And  were  he  not  to  be 
thoogfat  more  than  mad,  who  would  draw  up, 
instead  of  a  Supplication,  a  Libel  full  of  detrtc- 
tions  aaajust  his  sacred  Rovereign  lord ;  or  who 
would  Keep  the  same  faneside  him,  let  be  to  oflfrri 
to  give  it  to  his  dread  sovereign  ?  And  in  the 
crime  of  Lese  Majesty,  *  Dolus  malus  est  de 

*  sobstautia  ciiminis  ;*  it  being  ever  said  in  the 

*  Digestis,  Cujus  opera  dolo  maJo  quid  factum 

*  sic  id  rempublicam.'  What  shall  it  not  be 
de  tuhttantia  dtUcli,  in  this  alledged  crime  of 
detracting,  not  so  evil  as  is  alledged  in  the  Dit- 
taj  f  But  as  the  same  agrees  with  a  remonstra- 
tive  supplication  (let  me  say  it  with  reverence) 
wrong  glossed,  as  it  may  concern  the.  Pannel, 
(where  he  had  hO  many  probable  causes  induc- 
ing him  thereto)   *  Qns  quaiitates  et  circum- 

*  stantisB  conjectune,  cum  nulla  delinquendi 
^consoetodine  probata,  relevant  coAtra  dolum 

*  praesuaiptqm  etiam  propter  prohibitionem.' 
Carecias,  fol.  104,  105.  viz.  That  these  things 
might  liave  been  propounded  in  parliament ; 
That  be  was  a  counsellor  of  estate;  lliat  other 
nobleman  Uiought  then  alse  (as)  well  of  it  as 
he ;  That  it  was  for  the  weal  (at  least  so  appre- 
hended by  tliem)  of  the  country,  in  this  time  of 
■orveying  the  liiws ;  That  it  was  offered  to  be 
given  to  his  majesty,  and  that  under  the  form 


ofamoj^t  humble  supplication  :  That  other  hard 
supplications  concerning  the  estate  had  been 
received  graciously  by  his  majesty  ;  That  it  wss 
not  theu  taken  notice  of,  nor  upon  considera* 
tion  condemned.  And  it  might  have  been^ 
that  if  any  here  had  perchance  lighted  on  ir, 
they  would  have  done  worse  with  it  than  th* 
Pannel.     For,  as  QuintiUan  says,  *  Consilium 

*  et  iiatio  quasdam  acti,  pekira  et  plura  parpen- 
'  dens,  ac  coraparens  latentibus  rebus  et  dobeis 

<  adhibenda.'  Now  no  right  nor  virtue  in  itself 
can  be  seen  hut  quasi  faei,es ;  ss  Plato  says: 
yea,  verity,  equitv,  and  utility,  are  lain  hitl  in 
the  draw-well  of  I^emocritus  :  ^  Et  ut  quisqve 
'  altissima  mente  est,  ita  ex^altissimo  Demoori- 
'  ti  puteo  quasi  submersas  veritatem,^  zquita- 

*  tern,  et  utilitatem,  nititur  haurire.'  Yet  so  is 
the  reason  of  man  obfuscat  (darkened)  since  his 
Fall,  that  he  cannot  penetrate  to  that  deep,  for 
the  darkness ;  which  b^  disceptation  of  con- 
trary reasons,  like  two  ffmt-stones  stricken  upon 
other,  some  sparkles  of  light  Bee  out,  for  letting 
see  to  draw  forth  thtrse  virtues.  Wherein 
consider  also  the  Pannel's  carriage  and  his  life 
by-past;  and  if  any  thing  tending  to  sedition 
was  overheard  of  him,  or  even  what  effect  has 
followed.  *  Qunlitas  enim  facti  ex  persona  hr 
'  cientis  prssumitur,'  Giossa  finah  Canone  non 
omnis.'  5.  quest.  5,  et  dicta  Lege  septima,  §  1. 
F.  Ad  Legem  Julii  Majestatis.    *  Ubi  ait  mo* 

<  destinuB,  nam  et  persona  spectanda  est,  an 

<  £scere  potuerit,  an  ante  quid  fecerit,  et  an  co- 

<  gitaverit  justa,  et  jam  causa  excusi^t  a  sedi- 

<  tione  quss  jam  crupit.'  Boerius  Tractatu  de 
seditio>is'pr»mi&so  4,  num.  9.  Ubi  utitur  exem- 
plo  Moisis  et  Israeli tarum  ad  Aquos  Meriba. 
And  shall  the  Pannel,  who  had  so  many  reasons 
for  him,  be  thought  punishable  ns  one  seditious 
in  that  mean  matter  of  divulging  as  said  is,  of  a 
remonstrative  supplication?  i^heref^f  but  by 
illation  and  misconstrncting  (fatvit  poce  dixe* 
rim)  it  is  gathered,  far  from  the  Panners  mind, 
that  sedition  might  have  been  moved.  No, 
no,  that  man  is  only  st>Ie3  seditious,  who,  by 
direct  speeches,  dravis  tlie  people  in  factions, 
and  going  madly  before  one  of  them,  cries  out 
the  word  (vivat)  *  scilicet  haec  aut  ilia  factio.' 
Borrius  dicto  Tractatu 'Praemisso  9^^  num.  9.  Et 
Carerius  fol.  10,  31.  pai;.  2.  num.  3,  in  fin.  ubi 
etiant  dicunt,  *  Quod  in  iis  quoque  qui  jam  se- 

<  diiionem  excitarunt  puniendis  requintur,  et 
'  studio se  rumorem  et  tumultum  ronciliarcnt 
'  vociferatione.'  Which  things,  seeing  they  are 
so  far  from  the  nature  of  the  Pannel,  and  from 
his  doings,  his  intention  and  mind  ought  to  ht 
justified,  and  consequently  he  ought  to  be  assoil- 
zied from  the  Dittay  produced. 

December  6, 1634. 

It  is  alledged  by  Mr.  John  Nisbet  for  the 
Pannel,  That  the  dittay  is  no  ways  relevant, 
because  nothing  is  libelled  to  infer  a  seditious 
and  sinistrous  intention  of  the  pannel,  in  con- 
triving, concealing,  or  imparting  of  the  piece 
challenged;  'neither  is  it  libelled,  that  the 
pannel  knowing  the  alledged  libel  to  be  sedi- 
tious and  infamous,  concealed  or  divulged  the 
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iinicft  Codicis,  '  si  quis  imperatori  maledixerit, 
'  ubi  petulflDs  et  iinprobura  mefldacium,  qoo 

*  imperialia  Domiua  lacesaumnr,  nun  suiim  in* 

*  juria  ceosctar,  et  Ho  nomiiie  punitar;  ted 
'  distin^uitur  aa  ex  lewitate  proc^sserit  et  sic 

*  oontcmnitar,  an  ex  insania,  et  mitentione 

*  diKiia  censetnr,  an  ex  injuria  et  sic  reiaittenda 

*  declaretur.    Sic  injuria  confunditur  et  reci- 

*  procatur  cum  animo  injuiiunte/  Orones  Doc* 
torte,  Menochius  cunsii.  197.  lib.  12.  per  tii- 
ram.  I'he  cause  debated  by  tbe  doctor  is  co> 
incident  with  ihe  pieseut^  but  not  so  pregoaot 
in  fttvijur.  '  Ar^uebatur  senator  scripsi»se  in* 
*'  juriosf  de  prtncipe  in  huncsensuni,  quod  cum 
'  senatorum  numeras  utili  sanctione  coarctaius 
'  fui^set,  postea  es&et  ampliatas  importunitate 

*  eC  ainbitione  pustulantium,  mentem  priiicipL^, 
'  impellente;  etcuro  rursus  no? a  Cooscituiiuue 

*  consultum  fuisset,  et  numerus  senatorum  iin- 
'  minutns,  denique,  aut  deiuum  auctus  foity  et 

*  in  immcnsum  crevit  magna  cum  supremi  or- 

*  dinisjacturactiuutili  intensa,totinsquestAtaS 
'  incommodo  addiderat,  bospitatiooibus   tola 

*  die  patriam  maiime  granuri  et  Ibremes  nimit 

*  remanere  gravatos/ 
Menochius   consultus  num  injuriose  sqiP- 

serit,  respondety  ^  Qui  injuriarum  et  male  oi- 

*  ceniis  accusation«fm  iuitituit ;  duo  dtfbet  pro- 

*  bari,  alterum  verba  esse  injuHoso,  alterum 
'  prolate  esse  animo  iojuriaodi.    £t  b«c  me- 

*  thodo  ostendit  verba  oon  esse  injurioBa,  quia 
^  laudem  ducis  ooiitioent  cum  ejus  constitutid 

*  dicatur  optima,  et  potius  bono  zelo  et  pro 

<  oelsitodioisutilitateprolatavidentur.    Deiude 

*  arguit  seiiatorem  posnam  non  incidtbse,  qiua 
'  verba  injuriosa  etlam  desuaaatura  puniuotor, 

<  tantum  cum  animo  injurtandi  proferuntur,  et 
'  prctumptio  juris  stat.  pro  eo  qui  protulent 
'  aliqua  verba  que  videntur  injunota,  uc  dica- 
Mur  ea  dixisse  absque  aotmo  injuriandi.  £r^> 

*  satis  superque  fiiudato  est  inteniio  senatiiris 
^  quod  scripserit  praBdicto,noa  modo  noo  aoinio 

*  offidendi  injuria  serenissimum  principem,  sed 

*  potius  laudsndi  et  similia  verba  a  subaito  bene 

*  merito  de  principe  prcsumitur  prolata  potius 

*  bono  telot    Secundo,  qui»  quanda  verba  sunt 

*  dubia,  standmn  est  declarationi  ejus  qui  ea 

*  dixit :  et  quando  sunt  dubio,  similiter  decla- 

*  ratio  ab  aliis  verbis  praecedentibus  vel  sub»e- 
'  quemibusy  vel  ab  utrisoue.  £t  in  casu  diat 
*'8enatorem  principem  laudasse,  cum  dixerit 
'  fuisse  in  arbitrio  sun  cekitudiois,  num  ten^xo' 

*  rum  numerum  ao^ret.    Addit,  quod  injuria 

*  requirit  doluro,  sine  quo  iUala  dici  neqoit,  et 

*  in  casu  constat  omnem  dotora  abfuisiey  quia. 
'  dolus  non  prssumitur  commiasuv  contra  per- 

*  sonam  benemeritam ;  non  prcsumitur  in  ho- 

<  mine  probo,  non  praaumitur  in  eo  qui  pro 

<  beneficio  patric  aJiqoa  verba  protolit,  que 

<  principis  personam   videntur    aificere;    oon 

*  prcsumitur  in  subdito,  quia  nihil  nonqusoi 
'  contra  principem    molitus  est.    Que   pne* 

<  sumptio  muito  magit  oomprobatur,  quauau 
'  verba  voce  vel  scriptis  directa  sunt  ad  prio- 

*  cipem ;  et  si  hec  in  homioe  privato  vera  suut, 
'  quaiito  magis  in  senatore  ^vi  et  lUustn,  qui 

,  *  alioqui  ax  bis  verbis  conscusec  libi  cootingets 


but  to  the  contrair,  it  is  libelled^  That 
tlie  Pannel,  immediately  after  tbe  receipt  there- 
of, delivered  it  to  my  lord  Rothes  to  be  pre- 
sented to  his  majestv,  which  clears  the  candour 
of  hik  intention,  and  the  opinion  he  had  of  the 
nature  of  tbe  piece,  and  of  the  use  lie  thought 
might  be  nuide  of  it  to*  propitiat  )ii»  majesty, 
and  not  to  traduce  his  sacred  person  or  govern- 
ment to  bis  subjects.  And  U>eieft>re,  albeit  he 
had  concealed  it,  and  divuli;ed  it,  lie  cannot  be 
o^inoxious  in  the  pain«  uf  the  acts  of  parlia- 
ment, whici)  are  only  against  seditions  Con- 
trivers of  slanderous  Writings,  and  uialicit>us 
Concealers  of  Wricings,  nottourly  and  to  their 
Icnowledge  seditious,  exprr««&ly  compiled  by  in- 
centives and  firebraiidi  of  sedition,  and  ex- 
po^ed  to  the  view  of  the  subjecu  for  that  ef&ect. 
For  the  words  of  the  acu  of  parliament  (To  the 
'  reproach  of  his  inajest\*s  person,  estate,  and 

*  government,  steering  up  Sedition,  tendipg  to 

*  steer  up  Uie  hearts  of  the  subjects  to  hatred)' 
implieth  intention.  And  the  civil  and  canon 
law  requireth  *  dolurn  generale  in  omiii  actiooe 
'  injuriarum  tanquam  substantiale  requisitum.' 
Gailus  lib.  9.  Observatioiie  99.  And  expressly 
both  in  the  compiling  and  divulging  of  seditious 
and  infamous  libels,  Leg.  Lex  Cornelia,  §  1.  F. 
de  Injuriis,  '  Cum  dolus  non  adest,  nisi  dolo 

*  malo  quis  fecerit  (viz.)  Libruni  ad  infamiam 

*  alicujus  pertinentem  scripserit,  composuerit^ 
'vel  ediderit.'    Leg.  illud  §  sane  eodem  titulo, 

*  Impubes  et  furioSus  non  possunt  facere  inju- 

*  riam,  quia  neuter  est  dolt  capax;  nam  hi  so- 
'  lent  pati  injuriam,  noo  facere :  cum  enim  tn- 

*  juria  ex  effectu  facientis  non  consistit,  conse* 

*  quens  erit  dicere,  hos  sive  pulsant,  sive  con- 
'  vitium  dicunt  injuriam  fecisse  non  videri.' 
Leg.  34.  F.  deObligationibus  et  Actionibus,  in- 
juria ex  efiectu  sit,  Instituiionibus  de  Injuriis, 
§.  1.  Le^.  6.  y  ultima,  F.  ad  Lejgem.Aquilian ; 
Ubi  diat  Julianus,  'Actionem  injuriarum  non 
'  competere,  quia  non  facieodsinjurie  causam 
'  feccric,  sedmonendtt,  et  injurie  non  iactom 
'  queritur,  sed  causa  facieoda  expresaa.'  Leg. 
39,  de  Furtis  decreti  secunda  parte.  Causa  5. 
Quest.  1.  Canone  4.  'Verba  sunt  (si  vim 
'  chartarom  quae!  famosas  sunt)  scihcet  dolose 
'  inanifestaverir,  si  ad  se  quasi  aothorem  hujus- 
'  modi  delicti  capitali  sententia  subjugandom.' 
Turre4Dremata  et  alii  doctores  in  verbo  Do- 
lose. '  Bnldus  Consil.  930.  in  fin.  lib.  3.  Con- 
sil.  443.  in  fin.  lib.  6.    '  Dolum  in  injuria  re- 

*  quirit,  sine  quo  illatadid  non  potest.'  Idem 
consil.  S77.  Num.  2.  volamiae5.  *  Respondet 
'  totam  culpam  qtic  alicui  dolo  equi  paratur 
'  non  sufficere  coutinet'  Cravetta,  consil.  419. 
num.  1.  Idem  concilio,  num.  SO.  '  Ait  agens 
'  actione  injuriarum  debet  allegari  dolum  et 
'  omnia  jura  clamttant,  injuriam  non  fieri  sine 
'  animo  injuriandi.'  ~L^>  si  Bon  convitii,  Co- 
dice  de  Injuriis,  verba  sunt,  '  si  non  convitii 
<  coucilio  probure  potes,  te  aliquid  injuriosimi 
'dixiue^  fides  veri  a  calumnia  detenderit.' 
Leg.  5.  §  1.  P.  de  Funis; '  MaleBcia  voluntaset 
'  pronositam  delinquentis  distinguit.'  Leg.  14. 
p.  ad  Lttem.  Comeliara  deSicariis;'  in  male- 
f^ciis  voluntas  spcctmur  noo  exitds/    Leg. 
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•  grave  delriraentum  ?^  Cravetta  in  simili  casu    F.  de  Actionibus  empti  et  venditi.     And  tie 

•  dicit  Judeos  Chribti  inimicos,  in  dubio  nnu  j  reason  expressed  in  the  act  of  parliament  wliy 


*  pr«sumitur,  aliquid  dixi^se  ad  injuriiiin  Chris- 

*  ti,  qoanto  minus  debet  presumi  crimen  ii'ju- 
'  riie  in  subiiico,  contri  ^uum  dominutn  V  Idem 
ih»d,  nutB.  26.  *  Conjunctii>  non  prebumitur  in- 

*  juria,  coiijunciuin  nnimo  injuriutidi  intra  sep- 

*  ti  itum  gnulinii.*  Glo-'Sii  in  \jl^.  vcsies,  F.  de 
Injuriw,      •  Multo    minus   prajtumendum    est 

*  frubditum  ville  injuriarc  dominnm  sumn  :*  ei 
Consil.  6.  •  Non  i-st  simile  quod  vir  facultati- 
*•  bus   plenus  adeo  stuhus   fuerit,  ut  prodigus 

*  es^et  persons  et  aris,  et  quod  dolus  non  solet 
'  committi  contra  tnntura  principein,  sine  causa/ 
Idecias,  Consil.  256.  *  Absolvit  quendani  Pa- 
'  ridem    seditionis-  insimulatum,    quom    nullo 

*  animo  injuriandi  dixeric  alto  voce  quod  prin- 

*  ceps  quidam  male  fnciebat,  et  facere  non  po- 
'  terat,  quia  adita  dicendum  poterit  bono  zelo 
'  moveri,  tt  in  dubio  prassumendum  est  ut  de- 

*  lictum  excludatur,   et  quia   presumptio  de* 

*  licti  removetur  propter  bonam  famam  et  opi- 
'  nionem  Paridis.'  By  all  which  presumptions, 
more  pregnantly  concurring  than  in  any  case 
extant  in  law,  the  panners  iunocency  ib  cleared 
abundantly.  And  nothing  fardcr  can  I'C  ex- 
acted  but  his  declaration  by  oath,  which  he  of- 
fers most  willingly ;  and  by  the  universal  and 
uncontroverted  practic  of  all  nations,  seconded 
with  like  presumptions,  importeth  absolution  : 

*  Quia  probatur  animus  non  injuriandi,  jura- 
'  inento  ejus  qui  injuriam  intulit.'  Guido.  Con- 
fltJ.  223.  num.  3.  in  Hne.  Menoch.  de  presump- 
tiooibas,  lib.  5.  Presump.  40.  num.  S3.  Idecius, 
Consil.  266.  '  Qaa  intentione  reus  verba  dix- 
'  eric  ab  ejus  animo  pcndet,  et  idco  ejus  decla- 
'  ratiooe  cum  jnramento  standum  est,  quia  de- 
'  pendentibus  ab  animo  status  juramento  ejus 
'  de  cqjus  animo  dubitatur.'  Leg.  1 .  Codic.  de 
Sicariis  et  aliis  Legibus  ab  eo  citntis.  Godo- 
phredu^  ad  Lei>em  si  non  convitii,  Codice  de 
injuriii,  '  Keo  purgntionis  juramenturo  causa 
^  oognita  dcfertor  linbita  ratione  pentone,  qui 
'  injurioMis  naturastia  verbis  usa  est,'  Gailus, 
lib.  *i,  Obsc'fv.  106.  *•  Notum  est  injuriam  nbs- 
'  que  animo  non  committi,  et  itmoceuliam  cum 
'  animo  constat  juramento  prdhari  posse,'  et 
*■  ita  in  camera  judicotum  refert.'  Aud  tiiere- 
fore  in  respect  of  the  prcu.is$es,  the  Dittay  is 
no  ways  relevimt,'  both*  because  Dolus  is  not 
libelled,  and  because  the  Dittay  bears  that  the 
pannel  gave  the  piece  chalk nged  to  my  lord  of 
Aothi'S  of  intention  to  be  presented  to  his  ma- 
jesty-: wherchy  the  innocency  of  his  intention 
is  evidenced,  and  of  his  accession  in  having  or 
flivulging  the  piece  aforesaid,  since  he  was  so 
l^r  from  tidnking  the  piece  injurious  to  his 
majesty,  in  that  he  had  ventured  by  my  lord 
Rothes's  means,  not  only  to  acqjiaint  his  roii- 
J'Xyty  therewith,  bat  to  present  it  as  a  fit  apo- 
logy to  hi<»  majesty ;  as  is  acknowledged  by  the 
<ftirtAy,  which  we  accept  in  that  part. 

It  is  farder  ailed i;ed  for  the  Pannel,  That  the 
hearing,  having,  and  not  reporting,  is  not  re- 
levant ti)  infer  a  concealing  after  the  pAnners 
knowledge  that  the  king  ivas  acnuainted  there- 
with, because  *  celamuf  eum  qui  ign^rat,*  leg.  1, 
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the  reporting  is  injoined,  i?,  that  seditious  pieces 
of  that  nature  mav  coin^  to  his  mnj€>bty*s  know- 
Udt;e.  After  which  time,  the  pannel  was  not 
obliged  to  importune  his  mnjcsty  with  super- 
fluous reports,  seeing  it  is  acknowledged  by  the 
Dittay,  that  immediately  it  w.ts  delivered  by 
him  to  my  lord  Rothes ;  and  so  acquitted  him- 
self of  all  that  was  incumbent  to  him  in  duty 
aiient  the  point  of  revealing. 

It  is  likewise  alMcpd  for  the  Pannel,  Tliat 
the  points  oi  the  ailedi;ed  Lihel  quarrelled  as  ^ 
outrageous  to  cliurclnnen,  or  to  noblemen,  is 
not  relevant  to  infer  the  crime  and  pain  of  in- 
famous libelhng,  because  they  are  not  chal- 
lenged by  (he  parties  mtrrested,  and  of  the 
law :  <  Volemi  non  fit  injuria,  et  injuria  disei- 
'  mulatione  aboletur  si  quis  deliqoent,  et  ad 
*  auimuni  non  revocaverit.'  Secondly,  There  is 
no  act  of  pmliament  imitating  capital  punish- 
ment upon  theauthois  of  infamous  Writings, 
reflecting  against  subjects,  but  only  against 
his  majesty's  sacied  person,  estate  and  govern- 
ment. 

It  was  tlierenf^er  alledged,  under  Protestation 
ut  iuprOf  by  Mr.  liof^er  Mowat  for  the  Pannel, 
That  the  Dittay  is  not  relevant  to  infer  the  pain 
libelled  upon,  because  ane  humble  hupplicaiion 
in  name  of  a  number  of  hismajesty*»  loyal  sub- 
jects, for  removing  of  the  prejudices  which  his 
majesty  had  or  miglit  ccmceive  against  them  as 
supplicants,  and  for  conciliating  his  majesty's 
gracious  favour  tonards  them,  is  not  such  ane 
mfamous  libel  as  fulls  under  the  compass  of  the 
acts  of  parliament  upon  which  the  said  Ditr«y 
is  founded :   but  the  supplication  quarrelled, 
whereupon  the  pannel  is  accused  qvuHid  eamy 
and  the  rest  of  the  said  noblemc  n,  is  an  hum- 
ble supplication  in  their  nomes,  as  a  number  of 
his  majesty's  most  loyal  subjects^  to  remove  hi^ 
majesty's  prejudices,  and  to  concilint  his  high- 
ness's  favour;  er^o  no  infamous  lihel* falling 
within  the  compass  of  these  acts,  quoad  eoSj  and 
(he  pannel.    The  major  is  clear  by  the  defini- 
tion, nature,  and  qualities  of  ane  infamous  and 
scandalous  libel,  (where  there  must  be  malign- 
ing, detraction,  and  calumny),  and  by  the  de- 
finition of  an  humble  and  submissive  petition 
and  supplication,  which  differs  far  from  an  in- 
famous hbel,    and  altogether   heteros^eneous. 
The  assumption,  viz.  that  the  quarrelled  sup- 
plication, whereupon  the  pannel  is  accused,  is 
an  humble  petition  to  rrrao\e  prejudice,  and 
to  conciliat  his  majesty's  gracmus  fnvour,  is 
evinced  in  the  said  quarrelled  supplication  it- 
self, in  the  inscription,  in  the  intention  of  tlie 
supplicant;  and  lastly,  in  the  humble  desire  of 
the  suppltcntion,  uhich  is  the  substance,  life, 
and  quintessonce  of  nil  petitions:  the  intention 
and  end  of  the  supplicants  being  the  essence  of 
the  petition,  and  the  harsh  or  hard  expressions 
of  the  said  quarrelled  sopplicatitm  (lK*ing  sub- 
missive and  modest  in  the  inscription  and  de- 
sire thereof,  as  said  is)  cannot  infer  guiltiness 
against  the  Pannel,  who  is  not  Author  nor 
3s 
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Writier  thereof.  And  also  aoy  Peiidoa,  formal 
by  a  secretary,  a  lawyer,  or  a  vvritcr,  lo  be 
given  and  presented  to  his  sacred  m-ijc  sty,  (even 
though  ihe  de.sire  thereat' might  seem  just)  being 
hard  and  ditHcile,  or  containing  hask  (harsh) 
expressions  not  easy  to  be  understood  by  every 
reader,  shall  infer  guiltiness  and  piMiisljiupJU  of 
death  upon  the  supphcants  mention  therein, 
who  perchance  may  be  absent  out  of  that  part 
of  the  kingdom  where  tlie  petition  was  founded. 
And  if  the  harshness  of  some  expressions,  con- 
tained in  the  said  quarrelled  supplication,  can 
infer  the  guiltiness  libelled,  and  piuii^roent  of 
death,  upon  this  pannet,  the  supplicatioa  and 
remonstrance  made  and  presented  to  his  most 
sacred  ms^esty  by  a  great  many  of  the  nobility, 
who  then  were  airaid  at  the  large  extent  of  his 
majesty's  late  revocation  and  reduction,  would 
likewise  fall  under  the  coropnss  of  these  acts  of 
parliament.  But  that  supplication  and  remon- 
strance was  accepted  by  his  royal  mojesty,  and 
his  m^.esty  was  pleased  with  it.  .  And  since 
the  same  has  tended  to  his  majesty's  honour 
and  beneiir,  iu  tlie  matters  of  surrender  an- 
nuity, and  plantation  of  the  Kirks,  with  com- 
petent  stipends^i.  the  connexion  is  proven,  be- 
cause the  humble  supplication  and  remon- 
strance was  no  leM  expostulative  nor  Clii«,  which 
aoay  be  easily  cleared  by  perusing  the  swd  re- 
monstrance itself;  ergop  6u:. 

It  is  answered  by  my  Lord  Advocate,  That 
the  second  alleaduance,  and  all  the  members 
thereof,  and  Additions  made  to  it  by  the  Pan- 
nel's  procurators,  ought  to  be  repelled,  in  re- 
spect of  the  Dittay,  wliich  subsumes  relevantly 
upon  the  two  acts  of  parliament,  word  by  word, 
as  ttte  same  are  conceived.  And  where  it  is 
alledged  that  the  infamous  lihel  cannot  be 
esteemed  infamous  or  reproachful,  quoad  ac- 
eusatum :  because  it  is  conceived  under  the 
form  of  a  supplication,  and  contains  not  ta- 
famiam  or  injuritm,  but  tends  to  pacify  his  ma- 
jesty, whom  tlie  supplicants  supposed  to  be 
offended  ;  and  that  it  contains  notliing  <  posi- 
'  U%h  v«l  euunciatit^  circa  verum  vel  falsura, 

*  sed  via  postulati  circa  bonum  vel  malum.' 
Aod  likewise  where  it  is  alledged  that  the 
Dittay  is  not  relevant,  there  being  nothing  li- 
belled to  iufer  the  libel  quarrelled  to  be  sedi- 
tious, and  that  the  papnel  knew  the  same  to 
he  seditious;  and  that  there  is  no  Dolus  li- 
belled :  it  is  answered,  That  aU  tliese  allead- 
gances  ought  to  be  repelled  in  respect  of  the 
Dittay,  wliich  is  qualified  according  to  tlie  ^ua^ 
lification  of  .the  acts  of  parliament.  And  the 
designation  of  a  supplication  alters  not  the  na- 

^  lure  of  the  libel  in  the  points  where  it  is  chair 
lengedas  reproachful  and  scandalous;  but  these 
points  being  of  their  own  nature  scandalous  and 
seditious,  canuut  be  excused  under  the  veil  and 
protpnce  of  a  supplication,  especially  where  the 
reproaches  are  emitted  against  his  majesty's 
saoced  person :   '  Quia  in  minima  pulsatipqe 

*  *  sacre  et  supremae  majestaiis  nulla  adipittitur 
<  excusatio,  ut  ait  Horoudus,'  hb.  8^  de  Libellis 

*  defaoMtoriis:  taata  est  atrocttas  hbellorum 
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<  famasoriim ;  et  imperator  Augustas  libellos' 
'  tumosos  in  principem  tractaverit  sub  specie 

*  la!sa;  majestatis.'  £t  citat.  Ciceronera.  hb.  4, 
de  Republica,  '  ubi  ait  nostras  duodecim  tabul»' 
'  cum  per  paucas  res  capite  snncivisseut  in  his, 

*  banc  pruicipue  sanciendam  putaveruia,  si  quis 
'  Jioc  tiutavisset  sive  carmen  condidij>set  quod 
'  infamiam  facere  Hagitiumve  alteri ;  et  multo 

*  magis  ubi  quis  roodistiie  nescius>  et  pudoris 
'  ignarus,  improho  petulauiique  stylo  sacrie- 
'  majestatis  numen  crediderit  laces;«cndum.' 
And  this  crime  is  so  odious  and  heinous  that* 
tliere  needs  no  dolus  to  be  libelled,  quia  dolut 
prasumiiur.  And  for  th^  colouring  of  the 
supplication,  it  is  alto<;et her  impertinent;  be^ 
cause  that  would  elude  the  law,  seeing  every 
man  who  resolves  to  abuse  the  sacred  persotr 
or  the  sovereign  prince,  has  it  iu  his  power  ior 
give  what  name  lie  pleases  to  his  scandaloas 
and  odious  conceptions,  whether  to  design  them' 
by  ane  epistle,  by  ane  history,  by  a  petition*  by 
an  admonition,  aud  lastly,  if  he  pleases,  by  » 
vow,  to  cover  his  crime  under  the  mask  of 
piety.  And  for  supplications,  the  law  is  clear, 
that  albeit  they  be  offered  to  the  supremo 
prince,  yet  if  they  contain  a  reproach  and 
scandal  bo  a  subject,  they  are  punished,  Lege 
apud  Labioaem,  F.  de  Injuriis  et  famosis  Li- 
bellis, §.  29,  cujus  hec  sunt  verba  ;  '  Si. quis 

*  libello  dicto  priucipi  famam  alienam  fuent 
'  insectattts,  tenetur  injuriarum.'  And  tliere-* 
fore  much  more,  where  a  subject  dares  presume 
to  make  offer  to  his  sovereign  lord  of  a  suppli- 
cation ;  and  in  it  presujne  to  tax  or  reproach 
his  majesty's  person,  his  gestures,  his  speeches^ 
his  promises  in  his  supreme'parliaroent,  aiid  to 
lay  aspersions  upon  his  dorious  honour,  ma- 
jesty, iuid  dignity;  which,  with  the  rest  of  the 
points  of  the  libel,  there  repeated,  are  as  niany 
aggravant  qualities  to  infer  the  atrocity  of  this 
infamous  and  seditbas  libel.  And  Pharma,  iu 
his  30  Coocil.  num.  34,  35,  37,  and  62,  dis- 
putes at  length  this  question,  *  An  sub  specie 
'  voti  libeUus  famosus  excusetur  V  And  con^ 
dudes,  ^  Quod  qumtus  color  infamise  sub 
'  velaniine  petitionis  magis  aggravat  et  ii^riani 
et  animum  injuriandi.'  And  no  man  caa  h% 
able  to  deny  but  the  definition  of  ane  famous 
lib^  is  most  competent  to  this  particular  caee^ 
which  is  '  ubi  vel  delictum,  yel  vitium,  vel  de- 
'  fectuB  improperatur  alieni  pertonse.'  And 
not  only  one,  but  all  these  concur  in  the  piarti- 
cular  qualifications  contained  in  the  diitay ; 
and  of  tbelaw,  *  Actus  surouut  denominationeia 
'  a  potentiori^  pnDcipu^  in  actu  mixto.'  And 
read  this  infamous  libel,  it  shall  be  found  in  the 
strain  of  ir,  and  the  most  powerful  positions^ 
to  aim  still  alt  his  majesty's  person,  estate,  and 
govenunent;  which  are  so  much  more  inex- 
cusable, that  they  were  needless;  fuid  not 
only  needless,  hut  contrary  and  destructive  oi 
the  narration  and  conclusion,  which  seems  to 
tend  for  pacifying  (lis  sacred  majesty.  For  if 
the  purpose  of  thesuppticanta  had  befn  to  pro- 
p^tiat  his  majesty,  their  sorrow  and  griet  fi>r 
his  majesty's  su|>posed  offipnoe,  and  an  buffitile 
deprecatioo  of  bis  miyest^r's  wratb^  had  been  At 
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and  useful  meoja  to  procure  tiiejr  wished  de- 
aire :  bot  in  place  of  these^  to  enter  irreverently 
mad  Otttrageousiy  upon  the  gesture  of  Uie  prince, 
npon  bis  nets  and  gestures  in  parliament,  upon 
the  censuring  and  misconstruing  of  his  proceed- 
ings, and  drawing  the  hail  body  of  the  estate 
under  the  asperity  and  atrocity  of  their  sedi- 
tious speeches  ;  it  is  a  thing  withouC  example. 
And  where  it  is  alled^ed,  That  this  petition 
^as  presented  to  his  majesty  by  the  earl  of 
Aoches;  and  if  any  injury  wss  therein,  it  was 
mooved  by  dissimulation :  it  is  answered, 
That  dissimulation  never  removes  injury,  but 
upon  preceding  knowledge.  But  there  is  no 
notice  thereof  to  his  majesty,  because  refused  : 
and,  as  I  am  credibly  informed  by  these  who 
have  heard  it  out  of  his  sacred  aiajesty^s  most 
j^racioos  mouth,  his  majesty  has  declared  ihat 
his  m»c8ty  remembers  wefj  the  time  that  the 
«arl  of  Rothes  made  offer  of  tlrat  supplication 
to  bis  aiajcsty ;  and  that  bis  majesty's  Answer 
to  him  was,  <  My  lord,  ye  know  what  is  lit  to 
'  yon  to  represent,  and  I'know  what  is  lit  to  me 

*  to  hear  and  consider ;  and  therefore  do,  m 

*  do  not  upon  your  peri).*  And  the  circum- 
stance of  presenting  to  his  m^csty  can  have  no 
place  to  extenuat,  but  ratlier  to  aggravat  the 
crime ;  because  the  pannel  in  his  own  depo- 
sitions has  declared,  that  after  reading  thereof 
by  the  earl  of  Roches  and  him,  it  was  thought 
of  such  a  strain  as  was  not  to  be  represented 
l9  his  majesty  ;  and  therefore  the  representing, 
after  it  was  dhsallowed,  increases  the  offence. 
And  wliere  it  is  alledged,  if  hisma[^ty  had  re- 
ceived it,  that  no  crime  nor  puuislmienc  miglit 
hare  been  inferred  against  the  presenter;  it  is 
formally  conti^air,  in  respect  of  the  odioas  and 
seditious  conception  thereof,  which  would  have 
deserv^  ihe  pmiishment  of  law  in  greater  mea- 
sure :  in  respect  whereof,  the  said  hail  aHeadg- 
ances  ought  to  be  repelled. 

It  is  dupiycd  by  Mr.  Alexander  Pearton  for 
the  Pannel,  That  where  it  is  replyed  by  my 
Lord  Advocate,  that  the  alledgisd  and  infamous 
Libel,  though  under  the  title  and  form  of  Sup- 
plication, yet  the  same  being  indeed  scandalous 
and  repf^achful,  that  it  cannot  escape  uinder 
that  cover :  it  is  answered,  Thar  the  alledged 
libel  cannot  be  thought  scandalous,  qvond  iup^ 
plieantUj  neither  doth  it  affirm  the  particulars 
hbeiled  hf  the  Dittay  cma  hookne  non  habeut ; 
beins  a  suppHcatioa  which  of  its  own  nature 
speaks  not  but  as  it  seeks,  and  no  more  than  it 
seeks:  aad  whatever  reasons  or  motives  it 
proports  to  persuade,  it  ends  in  a  humble  ro- 
^quest  for  a  gracious  answer  from  his  majesty : 
that  it  cannot  be  said  to  affirm  directly,  which 
aae  infamous  libel  of  its  own  nature  requires, 
dicta  leg€  umca  codiee  defamoii»  Ubeilit,  The 
words  of  the  law  is,  *  si  ejiismoHi  assertiooibus 

*  sides  veri  opitulata  non  sit  :'*  Therefore  re- 
tjnires  assertions  direct,  which  is  not  in  the  al- 
ledged libel :  but  pnipofts  nasoaa  and  motives, 
lading  out  the  same  to  the  view  and  consider- 
atioii  of  his  nuyesty,  if  thereby  graciously  and 
fiivoorablv  it  may  obtain  its  desire.  Where  it 
is  replied  by  ny  Lerd  Aflrecaty  That  d^Un* 


needs  not  be  libelled,  '  Quia  delictum  et  inju- 
'  ria  pnesumitur  facta  animo  iiljuriandi  et  sic 
'  dolose  f  it  is  answered,  Tiiat  f^iving  ami  not 
granting  the  same,  *  l.iijm'ia  priesumitur  animo 
'  injuriaiidi  in  dubio  tantum,  et  nisi  probetur 
*  central ium.*  Clar.  §  injuria,  num.  17.  But 
to  the  present  case  it  is  hy  the  most  evident 
presumptions,  above  rehearsed  in  the  defences 
made  for  the  pannel  ctenrly  manifested,  that 
there  wns  no  mind  in  the  Supplicants  and 
pannel  of  injury  or  tvrong  ;  therefore  cannot 
be  presumed  to  have  oifcred  any  injurious  and 
scandalous  Libel  to  his  majesty!^  or  done  any 
thing  thereanent  with  ib-^t  mind. 

And  where  it  is  replied  by  my  LoH  Advocat, 
That  if  the  supplicant*  had  a  purpose  of  depre- 
cating his  majesty's  oifencp,  and  intrenting  his 
majesity's  gracious  favour,  they  had  made  ch»>ice 
and  UPC  of  fit  means  to  come  to  that  end,  and 
not  by  scandalous  speaking  or  reproaching  : 

It  is  answered,  W  hat  filter  ntcans  can  a  sup- 
plicant use  for  intreating  of  favour,  than  by 
humble  supplication  ?  And  that  whiehmy  Lord 
AdvocBt  calls  scandafons  reproaches  m  the 
alledged  Libel,  is  grievances  and  remonstrances 
thereof,  humbly  presented  to- his  inaje^ty,  and  . 
not  nssertivc  reproaches,  nt  supra.  And  where 
it  is  aUedgeJ,  That  dissimulauon  removes  not 
injury,  bot  upon  preceding  knowledge ;  and  that 
his  majesty  did  not  tend  nor  take  to  <»usidera- 
tion  the  supplication  foresaid  presented :  it  is 
answered,  That  the  supplication  oft'ered  to  his 
majesty,  although  his  maj<>sty  took  not  the 
same  to  consideration,  seeais  to  assever  tho 
nature  of  the  writing  to  be  a  Supplication,  and 
was  a  great  inducement  to  the  suppiicai^ts  to 
think  that  liis  majesty  hnd  passed  all  offence 
tliefeef  conceived.  And'  whew  it  is  alledged 
by  my  Lord  Advocat  upon  the  paniiel's  depo- 
sition, wherein  it  is  alledged  tliat  the  Pannel 
and  the  earl  of  Rotlies  together,  after  the- rea<*-  - 
ing  tlie  supplication  ;  thought  it  not  lit  that  it 
should  be  presented  to  his  majesty ;  it  is  an- 
swered. That  the  Pannel's  alledged  dejiosition 
proports  not  the  earl  of  Rothes  and  his  toge- 
ther reading  of  ttie  supplication  ;  like  as  it  is 
of  trutli,  that  the  said  supplication  was  ofiered 
to  his  majesty  by  the  earl  of  Rothes,  before  the 
Pannel  and  the  enrl  of  Rothes  had  any  thoughts 
or  puVpose  of  suppressing  of  it :  and  howso- 
ever the  pannel  had  had  onoe  a  mind  of  sup- 
pressing the  same,  yet  he  thereafter  knowing 
that  it  was  indeed  offered  to  his  majesty,  was  a 
gnat  inducement  to  the  Pannel  to  esteem  and 
think  of  it  as  ane  supplicaii^m. 

It  is  further  duplyed  by  Mr.  J<>Aa  Nittet,  for 
the  Pannel;  Where  it  is  replyed  by  iriy  Lord 
Advocat,  Tliat  it  is  subsumed  relevantly,  and 
the  Diitay  is  qualified  according  to  the  qunlifi- 
eations  in  the  acts  ot  parliament; . That  dole 
beiftg  essentially  required  in  all  actions  of  injury, 
albeit  atts  of  parliament,  by  reason  of  their 
sltortness,  are  not  specifick  m  the  expression 
thereof;  th«y  must  be  interpret  conform  to  the 
common  strain  of  law, '  Qaia  in  statutis  p«na- 

*  ItbuB  aliquid  delictum  capimHter,  eiiamsi  quod 

*  de  dolo  nan  flat  mentio,  dolus  requiritar,  fit 
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'  non  sufficit  lata  culpa.'  Phor.  Quest.  86. 
Num.  15,  35.  *  pr«i  (^ua  opinions  citat  et  quain 
'  plures  doctores,  qui  aiuuc  se  liberasse  aliquos 


*  a  poena  inoiti»,  ec  es»e  mente  teoenduin  ad 
'  confusioncin  judicum  iniperutorum,  qui  cie- 
^  dant  lion  esse  recedenduin  a'  verbis  statuti :  et 
'  6ubjun<4it/  num.  97.  Ibid.  *  Mulio  inngi^ciim 
'  stuluCuiD  impoiiit  poenain  pro  ro  qurui  dc  jure 
\  comiuuui  non  punitur.*  As  the  present  caso, 
the  poHits  ol'  not  reportint;,  and  not  up(irehend- 
ini:,  nro  punishable  by  nu  other  law  in  the  \\ox\\\ ; 
and  that  the  6iiii!strousne.ss  of  the  intention  \> 
neccss.iry  to  be  libelled,  it  \s  consistent  with 


of  the  person  injured,  bring  his  sacred  mojcstTi 
the  lans  adduced  con vuices  the  odioa^n&s  ot' 
the  crime,  when  it  is  uotiour ;  but  extenaats  the 
presumption,  that  the  Funnel  should  liave  been 
tainted  therewith,  because  so  sacrilegious  a 
crime  is  not  prebumcd  :  '  et  maxime  petalaus 
'  ei  improbum  menduciuin/  convinces  not  ane 
injufi«>u9  intention  fl(;aiosi  a  prince^  And  the 
emperors  have  left  phice  to  prove  the  candor  of 
intention,  notwithstanding  the  most  exprc»saiiJ 
formal  injuries  of  wurds.  L(^.  uuiea  Codice, 
*'Si  quis  imperntori  nmicdixerit.'  And  where 
it  is  replyed  hy  my  Lord  Advocat,  that  dole  is 


re:ii»on,  because  the  crime  coii&isis  tin  reof;  *  Et  i  preb^imcd  ;    it  is  duplytd,  *  Quod  nnimus  iijo- 


idco'upurtet  ponere  in  libcilo,  qniii  nnn  urobnt 

*  lu>c  e-^se  quod  aliquaiido  coiitiiiij;it  abtsse.' 
Cwiice  dt  ProbutiouibuH  Leg,  Neq ;  a»  the  pre- 
sent case.  A  »<:ditious  concealing  or  having,  is 
not  reievanily  libelled  by  the  having  of  a  piece 
alledged  seditious,  because  a  man  may  have  a 
seditious  piere.  and  yet  not  he  a  seditious  con- 
cealer, because  he  may  be  of  opinion  that  it  is 
not  seditious.  And  it  were  hard  in  law  or  rea- 
son, upiin  the  errors  of  of»inion,  to  infer  the 
^uilt-of  so  utn>cious  a  cnme,  which,  as  all 
crimes, 'requites  nnc  express  consent.  And  by 
the  law,  *  Nihil  est  tam  contraiium  consensui, 
'  quain  error,'  F.  de  Jurisdictioiie  omnium  ju- 
iliciuin  Leg.  <  si  per  errorem  et  errantis  nulla 

*  est  voluntas/  Codice  de  Jurii,  et  Facti  Igno- 
rnntia. 

And  where  it  is  replyed  by  my  Lord  Advocat, 
That  the  designation  alters  not  the  nature  of 
the  alled^ed  Libel,  it  is  duplyed,  that  the  desig- 
nati>o  of  the  foresaid  libel,  joined  with  the 
Btraiuand  fashion  of  it,  vindicates  the  Panael's 
innocenry  in  the  conceiuns  and  using  of  it; 
because  it  would  appear  to  any  man  to  be  a 
supplication,  and  not  an  infamous  libel,  seeing 
it  IS  addressed  to  his  majesty,  whose  royal  and 
excessive  goodness  excludes  all  presumption  of 
injury,  and  of  the  law,  '  Subditi  contra  princi- 
'  pein  siuim  fraudem  coramitti  voluisse  non  pras- 

*  sumitur.'  Menoch.  conuil.  404.  num.  97.  Cra- 
vetta  concil.  309.  num.  6.  It  beginnelh  at  anc 
humble  supplication  of  his  miyesty,  and  con- 
cludeth  with  a  hopeful  assurance,  that  his  ma- 
jesty will  listen  thereto  .-    And  tiierefore,  *  cum 

*  exordine  princi^ii  interpretemur  (idem.'  Baj- 
dus  in  Leg.  quinta Codice  de  Commissis.  '  Mul- 

<  to  mngts  ex  principio  et  line  reliqua  interpret 
'  tanda  sunt ;  et  ex  extremis  media  pnesumun- 
'  Cur.'  Menoch.  de  Prassumptionibus,  lib.  6. 
It  contains  ample  elogies  of  his  majesty's  royal 
goodness,  and  justice  of  his  blessed  father  and 
their  predecessors.  *  Et  ideo  verba  dcbent  in- 
'  tclligi  de  actu  uniformi,  non  diflformi ;  id  est, 

*  uniformitur  in  laudem,  ot  decus,  et  non  par- 

*  tim  in  laudem,  pariim  in  vituperiom.'  Cravetr 
ta  concil.  p.  num.  27.  *  jet  verba  debent  potius 

<  impropriari  et  inteiligi  secundum  ficiionem 
•Juris,  delictum  fiagiatur.'  Ibid,  et  Pharm. 
Quest.  105.  So  that  it  is  clear,  that  the  sup- 
plication proves  not  a  naked  and  transparent 
veil  of  denignation,  but  probable  grounds  result- 
ing upon  the  strain  of  the  piece  itself.  Whereas 
ms  l«rd  AdvQcat  aggravates  the  circumitanoe 


riandi  non  praesuinitur ;  ct  iucumbit  injuriato 
'  ouni  probare,*  Jurobus  de  Bello  Visu,  lib.  1. 
c:ip.  3.  *  Actor  habt't  nccess.'»rium  ponereiQ 
*■  hbello  quod  animu:»  injuriandi  interccsseret.' 
And  ail  the  Pretoriaii  edicts  require  fomiallT 
duluw  malum  J  F.  de  servo  corrupto,  lib.  3.  et 
edictum  contra  corrurnpentcm  album,  F.  de Ju< 
risdictinne  omnium  Judicum.  Lei(.  7>  §  Doti 
Mali.  Edictum  de  vi  publica,  qui  Dolo  Malo,  F, 
ad  Legem  Juliam  de  vi  publica,  Jje^.  10.  £t  in 
Crimiue  Majestatis  ad  Leg.  Juliam  Majestatis. 

*  Et  cessat  Dolus  quia  non  prssumitur,'  Leg. 
Dolum,  Codice  de  Dolo  Pharni.  Que&t.  105. 
Inspectione  S.  et  131.  In  libello  debet  exprimi, 
'  Quod  Injurians  animo  injuriandi  fecerit.quan- 
'  do  sumus  in  personis  in  quihiis  roaius  injuri- 
'  andi  animus  non  prssumitur.'  Salicelus  io 
Le^.  si  non  convitii  Codice  de  Injuriis,  nam.  4. 
'  distinguit  utrum  is  qui  injuriam  fecisse  dicatar, 

*  talis  sit  persona  qui  presumptionem  injuris 

*  facial  cessare,an  vero  talis  qui  non  facit.'  Aud 
far  more  when  the  person  that  is  injured  cod- 
curs  to  exclude  the  presumption  of  injoiy. 
'  Princeps  qui  transcendit  omnem  iiijurix  effec- 

*  turn  et  afiectum.'  Cravet.  concil.  9. '  Etiam 
'  Judsus  non  prsesumitur  aliquid  dixisse  ad  in* 
'juriam  Christi.' 

Whereas  it  is  replyed  by  my  Lord  Advocat, 
That  if  the  designation  of  a  supplication  sliouid 
be  admitted  to  palliate  ane  injurious  iotentiop, 
the  law  would  he  eluded,  *  Quaestio  colore  iahi- 
<  miae  sub  velamine  peiitionis ;'  it  is  duplyed, 
That  the  inconveniency  cannot  be  obfrudjra  in 
this  catte,  because  the  like  presumptions  of  inoo- 
coney  wilt  not  be  concurrent. 

Where  it  is  replyed  by  my  Lord  Advocat, 
That  the  impudent  presumption  in  presenting  & 
piecQ  of  that  strain  to  his  sacred  majesty,  aggra- 
vates the  crime  ;  it  is  duplyed,  That  the  cita- 
tion adduced  by  my  Lord  Advocat,  aftgpvates 
only  the  intention,'  et  aoimum  injuriandi,' « hen 
it  is  constant ;  but  iofeehles  the  presumptioD, 
That  noblemen  of  their  quality  and  wisdom 
should  have  adventured  to  present  a  4>iece  that 
they  thought  of  that'nature;  seeing  it  cannot  be 
presumed,  that  they  should  h^ve  thought  that 
the  name  of  a  supplication  wotUd  have  sati$6ed 
or  eluded  the  king's  majesty's  sagacity,  and  oiake 
them  to  eschew  due  punifianent. 

The  lord  Justice-General  continued  \he 
court  till  Tuesday  next  the  9tb.  At  which 
time,  when  it  was  replyed  by  my  Lord  Advocat 
the  last  day  uf  the  procete  opoo  the  law,  *  Item 
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*  afjud  Labionem/  that  the  nature  of  a  sediti-  | 
ous  or  infamous  *libcl  is  not  compatible  with 
the  presenting  to  his  majesty,  *  Quia  Ubeiius 

*  potest  dare  principi,  eC  nihitomiuus  in  eo  fama 
'  alJena  laceasit :' 

It  is  BS  yet  duplyed  tiiereto  by  the  said  Mr. 
John  Ikiiiei  for  the  Pan  net,  That  the  Case 
meets  not,  because  ihe  law  adduced  is  of  b 
libel  presented  to  the  prince,  ntid  reflecting 
upon  ane  other  person  than  the  prince  himself: 
And  it  has  never  been  heard  that  any  has  been 
so  inconsiderate  as  to  present  his  own  Dittay 
tr>  a  prince. 

Wbereas  it  is  replyed  by  my  I^rd  Advocat, 
That  the  most  of  the  alledged  libel  adduced  by 
the  supplicants,  to  enforce  their  intention  in 
propitiating  his  majesty,  is  impertinent  and  de- 
structive of  the  conclusion  itself;  and  there- 
fure,  *  Denominatio  sumenda  est  a  potentiore, 

*  prascique  in  actu  mixto  :' 

it  is  duplyed,  That  in  taw  words  destructive 
of  a   Protestaiion^ '  Relevantur  per  protesta- 

*  tionem  (verbi  gratia.')  The  word  *  Mentiris, 
*■  salvo  hoDore,  si  subsessent  conjectura:  per 

*  quas  talis  protestatio  adjuvaretur,  quod  scilicet 

*  protestans  non  haberet  animum  iujuriandi.' 
Clams,  §.  Injuria,  num.  13,  -And  albeit  in  mat* 
ter  of  notion  and  form,  *  Conclusio  sequttar 
'  deteriorem  partem  syllogismi,'  yet  in  practice 
sy^'o^UMO}  the  conclusion  being  '  the  T»  w^m- 

*  TOMf,  transroittit  ab  intellectu  practioo,*  to  be 
cspoiued  and  embraced  by  the  will,  is  roost 
considerable ;  and  the  impertinence  of  Midses 
used  to  enforce  the  same,  is  acknowledged  by 
all  moralists  to  be  an  escape  of  iraprudency  in 
the  pre-eiection,  and  not  of  guilt  m  the  inten- 
tioo.    And  whereas  my  lord  advocat  contends, 

*  Quod  denominatio  somienda  est  a  potentiori;' 
it  is  answered,  quod  exptetta  elo^ia  are  more 
powerful  than  strained  consequences.  And  an 
express  supplication  contained  in  the  hail  strain 
of  the  piece,  should  preponderate  some  inci- 
dent ^ance :  *  £t  quando  verba  injuriosa  non 
'  principaliter,  sed  in  consequentiitm  prolata 

*  sunt,  etiam  quando  sunt  de  sua  naturo  inju- 

*  riosa'  (as  b  not  in  this  present  case)  <  prssu- 

*  muntur  dicta  v^scripta  sine  animo  injuriandi.' 
Mar.  Cone.  107.  num.  10. 

Whereas  it  is  replyed  by  my  Lord  Advocat, 
That  the  definition  of  the  infamous  Libel,  is 
quadrant  against  the  piece  quarrelled  ; 

It  is  duplyed,  That  albeit  a  peace, '  ubi  de* 
'  lictum  vel  vitium  vel  defectus  improperatur 

*  aiicui,'  be  materially  infiunous  ;  yet  formally 
and  in. relation  to  a  guilt  and  a  crime,  doiusma- 
lui  is  necessarily  required,  as  an  essential  ingre- 
dient in  the  definition  of  an  infamous  lioel. 
Damhauderius  in  practica,  cap.  138.  num.  1. 

*  Scriptis  fit  injuria  cum  dolos^  et  roalicios^ 
<  componuntur  et  scribuntur  cantilenas,  ryihmi, 

*  li belli,  comasdiolas  aut  cantiunculee,  qui  bus  al- 
'  terius  laceraturnomen  et  fama;  et  libellus 
'  famosus,  et  oompositio  facta  in  scriptis  in  in- 
'  famiam  alicujus,.-  ejus  quod  quis  probare  non 
'  vult,  et  in  publico  jactat.  vel  m  loco  ubi  inve- 

*  niatur.*  Pbar.  Quxst^l05.  Inspect.  2.  num.  1. 
'  £t  ad  esaemiam  liballi  famosi  videtur  requiri, 


'  quod  fuerit  positus  in  publico,  vel  loco  ubi  ia« 
'  veiiiatur/  Ibid.  num.  485,  et  Canone,  Cans. 
5.  Qiia;st.  1.  '  Qui  in  alterius  famam  public^ 
'  sciipturam  aut  verba contunieliosa  coiitinxertt, 
<  ilagelletur.'  And  albeit  in  latv  '  cirlumniari' 
materially  '  est  falsa  crimina  intendere,'  ad 
Senatus  Consultum,  Turpilianum,  Leg  1.  §.  1. 
neverthckss  *  non  utique  qui  non  probat  quod 

*  intendit  protinus  videiur  calumniari,  nam  ejus 
'  rei  inquisitio  arhitriocognoscentiscommittitur, 
'  qui  reo  absoluto  de  accusatorisconciliis  incipit 
'  quxrere  qua  mente  ductus  ad  accusationem 

*  processerit,'  F.  ad  Senatus  Consultum,  Tur- 
pifianum,  Leg.  1. 

Where  it  is  replyed,  Tlial  the  presenting  of 
such  a  piece  aggravates  the  crime,  and  the 
odious  conception  thereof  is  punishable  not-r 
withstanding  Che  presentation;  it  is  duplyed  for 
the  Pannel,  That  the  presenting  of  it  by  so 
worthy  a  nobleman  put  the  pannel,  in  banajidef 
to  think  it  not  a  piece  of  that  nature  whereof 
it  is  alledged  to  bo,  and  to  overpass,  at  the  least 
to  mistake  die  odiousness  of  the  conception  of 
it,  if  there  be  any. 

It  is  eiked  (added)  by  Mr.  Robert  Maegill 
for  the  Pminel,  with  Protestation,  as  set  down 
from  the  beginning,  not  repeating  that  which  I 
have  said  ;  but  remitting  the  most  honourable 
and  wise  Judges  (guia  via  jam  e$t  premunitn) 
to  these  tilings  set  down  before  by  me,  touching 
every  particular,  as  they  have  been  worthily  re- 
plyed by  my  Lord  Advocat. 

And  first,  anent  the  Qualification  contaiaed 
in  the  acts  of  parliament. 

It  is  answered  first,  Tliat  the  first  act  libelled 
is  only  against  delators,  as  said  is,  and  expounds 
the  act  83  Jac.  5.  Pari.  6.  as  might  be  cleared 
by  die  time  wherein  that  act  wag  also  made; 
But  he  remits  it  to  the  consideration  of  the 
Judges.  Secondly,  It  is  answered.  That  there 
being  no  Qualification  set  down  in  this  first  act 
of  parliament,  but  a  general  law,  that  general ' 
law  ought  to  receive  the  qualification  accord- 
ini(  to  the  distinction  propounded  by  me,  in 
all  humility,  of  inoniiqat  speeches  against  a 
prince,  in  the  last  part  of  my  firs^  exception,  in 
respect  of  the  absurdity  of  the  parity  of  crimes, 
and  pains  which  would  fbllow,  if  it  were  not  so 
limited :  And  remits,  as  before,  to  Galius,  anent 
the  interpretation  of  municipal  laws.  And 
what  shall  the  general  rules  of  the  law  (mis- 
called by  some  Regulse  Leshiae)  receive  their 
own  exceptions  according  to  rea^n ;  and  the 
municipal  laws*  which  evep  in  the  most  sub* 
stantiaf  points  of  the  commonweal,  will  alter 
three  or  four  times  in  an  age,  according  to  the 
circumstanct'S  (nam  ex  marihu$  UgitJ ;  shall 
they,  say  I,  stand  good  in  a  general  sense  con- 
trary to  reason  ?  which  I  count  to  be  the  judg* 
ment  of  the  lawyers.  See  in  the  last  part  of 
mv  Duply,  strengthening  my  first  exception  ; 
where  It  is  shewn  that  the  word  '  government,' 
in  the  134th  act,  and  so  in  this  act,  ought  not 
to  be  understood  {gainst  counsellors  and  lords 
of  parliament :  Which  is  followed  out  largely 
in  my  second  exception,  and  so  ought  not  to 
be  understood  in  any  other  act,  to  make  them 
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contrsveenefs,  where  diey  bad  ofUmum  aninmm, 
ami  according  to  their  opinion  only  might  be 
thought  to  liave  erred,  qw>d  humanum  est,  aa 
was  alledged  by  Mr.  John  Nitbet ;  *  Neque  id 
f  prittfl  qaaiD  radoois  ad  veritatem  ciiciendam 

*  inter  se  confligant.' 

The  Second  is  anent  the  coknsr  or  roask  of 
fiupplicatton ;  remits  that  to  the  oractics  al* 
Mged  by  Mr.  John  Nisbet  out  of  toe  Consul 
tui  of  Menocbius  touching  government^  see 
4own  so  rudely,  ut  iit  addita  tmppUcatWj  and 
as  it  were,  dropped  out  of  the  gall  of  bitterness. 
And  yet  notwithstanding  the  lawyers  verdict 
was  to  absolve  the  nobleman.  Hemits  also  to 
the  last  part  of  my  first  exception  in  the  end, 
mnent  the  exposition  of  words  and  sentences, 
tftugbt  likewise  in  the  second  exception,  and 
anent  the  form  of  speaking  and  prayer,  espe- 
cially where  '  contra  praesumptibnem  doli.'  It 
ift  clearly  evinced  that  the  paonel  had  not 

*  antmnm  dolosom,'  but  rather  a  very  ^ood 
will  end  intention,  which  he,  as  we  say  in  a 
proverb^  wishes  most  humbly  vitght  be  taken 
in  part  of  payment.  And  remits  that  anent 
presumption  of  Dole,  which  my  Lord  Advocat 
said  in  the  fourth  place  to  my  second  excep- 
tion, partn  tecundn^  That  whether  it  be  neces- 
tar  to  libel,  or  not,  yet  seeing  it  is,  <  de  sub- 

*  Btantia  delicti,  et  credulitas  a  causa  sive  in- 
f  j«sta  excuset  a  delicto,  quia  abest  animus  de- 

*  linqaeodi,'  as  Clarus  has  there  alledged,  ergo, 
to  be  assoilzied  as  author,  &c. 

And  to  tke  Third,  adduced  by  my  Lord  Ad- 
vocat, anent  the  definition  of  an  infamous  Li- 
^1,  and  the  punishment  of  injoriei»  against 
private  persons,  and  far  more  against  princes ; 
we  dtsaltow  altogether  such  inordinate  speeches, 
and  say,  That  dhey  ought  to  be  punished  as  (he 
lawyers  have  defined  according  to  the  mind  of 
IMe  speaker  or  penner.  But  that  the  definition 
of  an  infanofis  libel  cannot  agree  herein,  so  far 
AS  eoncems  the  pannel,  it  is  tiot  to  be  thought ; 

*  4|«ia  directis  et  conceptis  verbis,  matidose  et 

*  perdilisstuio  animo,'  must  injuries  be  impro- 
priat:  Which,  in  all  humility,  the  paonel 
tlijitks  not  to  be  here ;  and  remits  to  my  se- 
cond exception.  And  that  a  capital  pain 
ought  to  be  inflicted  upon  all  sort  of  inordinate 
speeches  or  wiitiags,  and  all  sorts  of  speakers 
■nd  writers,  and  upon  the  havers,  hearers,  and 
net  peveslers,  indistinctly,  even  against  princes ; 
let  me  say  it,  with  all  reverence,  as  my  Loid 
Advocat  would  insinuate  by  the  places  adduc- 
ed, it  is  not  the  lawyers  mind. 

The  FiAlh,  alledged  by  my  Lotd  Advooat, 

K»  blK;k  again  upon  an  alledged  disguising. 
t  we  deny  that  any  thing  adduced  either 
•tieiit  svpplicaition  or  vow  ttrees  with  our 
case,  where  nothing  can  be  san  to  be  impro- 
ftrat  iireciis  verbis  (else  the  paanel  had  been 
b  «Mui  men) :  Bat  by  a  wresting  way,  salvm 
face  diwerim,  may  l>e  (honght  by  sane  to  infer 
Mfuiy.  And  here  again  remits  to  diefie  parts 
of  my  exceptionfi)  al  f*9^  anent  the  exposi^ 
tion  of  worcn. 

'  The  Sixth  is  anent  oar  most  sacred  sove- 
wign  his  v^sfld ;  whcrsiD  nniu  to  diat  pait 


of  my  exception  anent  the  appealing  from  s 
prince  to  himself,  especially  by  a  counsellor ; 

*  Donee  intelii^eatur  quid  velit  supplicatiu,  et 
'  rationes  hinc  inde  aoductc,  quasi  ex  adverso 

*  acies  manum  inter  se  cooleraot.'  As  to  his 
majesty's  own  dedaration,  the  pannel  seals  his 
mouth  with  the  finger  of  Harpocraies,  and  re> 
versnces  his  majesty's  sayings  as  oracles,  sod 
in  all  humility,  accepts  them  as  an  ackoowledg* 
ment  of  the  offer  made. 

The  last,  I  think,  are  the  Fanners  owo  De> 
positions;  wherein  dtstin^sb  the  disalloviBg 
and  the  times  and  all  shall  agree.  He  disal- 
lowed of  it  first,  as  that  of  the  general ;  it  was 
rgected  by  his  most  sacred  majesty :  But  the 
pannel  thought  that  it  might  have  been  keeped 
till  a  more  convenient  time,  according  to  the 
appellation  also  mentioned,  and  till  causa  audi' 
ta  it  had  been  cpndemiied.  And  the  panod 
depones,  That  before  ever  the  principal  came 
back,  the  copy  was  sorreptitioosly  purchased 
by  Mr.  John  Dunraure,  in  falsifying  hb  pro- 
mise. 

It  is  triplyed  (replyed  the  third  time)  by  m,T 
Lord  Advocat,  that  the  duplies  in  the  whole 
parts  and  members  thereof  are  impertioeiu; 
because  the  exception  wa%  founded  upon  the 
form  and  designation  of  the  in^onous  hbeL 
That  being  designed  a  supplication,  it  could 
not  contain  matter  of  ane  infiunous  libel; 
which  exception  was  answered  with  this  reply, 
That  the  Dittay  is  directly  subsumed  upon  tlit 
acU  of  parliament,  viz.  That  this,  wliich  tbey 
call  a  supplication,  is  a  writiug  containing  re- 
proaches and  scandals  against  the  person, 
state,  and  government  of  our  gndous  sove- 
reign, as  the  Dittay  bears ;  and  no  more  wsf 
necessarily  to  be  replyed  but  upon  the  acts  of 
parliament.  And  yet,  for  informing  the  mind 
of  the  judge,  it  was  cleared  both  by  the  express 
text  of  the  civil  law,  and  by  the  judgwem  of 
the  best  jurists,  and  versed  in  criminals.  That 
the  designation  purges  not  the  inliuDOfli 
speeches  conceived  in  a  supplicaiioa  to  the 
prince,  being  to  the  infamy  of  ane  sobjecr, 
much  less  to  thedbhonour  of  the  supreme  and 
sovereign  prince.  And  this  is  not  pertineadT 
answered  by  no  pftrt  of  the  duply ;  but  bodi 
the  acts  of  parliament  and  civil  law  ooncorring, 
stand  in  foil  force  to  elide  the  exception.  And 
the  points  urged  by  the  duply,  has  nothio|  to 
do  with  the  exception,  but  are  pcunts  extrane- 
ousy  founded  upon  intention,  libelliag  of  Dole, 
presumption  in  fojvours  of  the  imnnel,  and 
others,  m  whose  name  it  was  alledged  the  said 
supplication  was  drawn  up;  whsefa  I  may 
justly  term  presumption :  For  whatsoever  dis- 
tinction they  have  in  theirquality  from  others, 
it  is  from  the  bounty  and  favour  of  their  su- 
preme prince  and  sovereign,  who  is  the  foon- 
tain  and  source  of  all  honour  and  dignity. 
And  good  reaeon  that  they  brfiik  <cnjoy)  all 
their  privileges,  in  all  causes  with  all  penons, 
except  where  ^ey  come  in  conteltauon  with 
their  supreuK  sovereign :  and  there,  as  Oodo- 
phred  writes,  '  ad  legem  Jnliam  roajestatis, 
'  uhi  majestas  pnitmla;  defeoditur  nolla  di^i- 
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*  Us ;  aoUum  culmeo,  uuUa  fprtana  est  immu- 

*  iiis/  Aod  in  tiiis  case,  where  reproaches, 
scuiidals,  und  aspersions  are  laid  upon  our 
gracious  sovereign,  the  excuse  of  nobility,  that 
It  majr  be  presumed  that  they  did  it  not  mah 
anitno,  is  rather  an  accusation  than  an  excuse  ; 
because  no  subject  is  so  bound  to  know  the 
true  respects  oF  liuinility,  and  reverence,  and 
obedience  due  to  the  sovereign  prince,  as  those 
to  whom  his  majesty  hath  communicated  a 
shadow  of  his  glorious  honour.  And  as  to  the 
instance  adduced  out  of  Menochius,  we  have 
noUiiog  to  do  \%ith  it ;  for  it  is  hkely,  he  tliat 
answered  so,  had  not  such  a  law  as  we  have. 
And  as  to  the  iustaiice  adduced  out  of  Lex 
Unica,  'si  quis  imperatori  mnledixerit,'  that 
by  that  law  there  is  no  place  left  to  the  accus- 
ed to  puri;e  himself  of  lus  evil  intention,  that  is 
true  in  the  case  of  the  law,  but  hat  nothing  ado 
wi(h  us,  *  ubi  non  est  lubricum  lingus  quod 

*  hicile  ad  pcenain  non  est  trahendum  ;'  hut  a 
malicious  and  seditious  writing,  compiled  of 
purpose  to  the  reproAch  of  their  gracious  sove^ 
reigu.  And  in  writings  of  this  kind,  as  Ha- 
roudus  expresses  in  his  18th  title,  fol.  208, 
there  are  no  worse  reproaches  and  convitia 
(says  he)  than  those  which  are  done  by  writ- 
ing, than  those  which  are  done  upon  manifest 
deliberation ;  because  the  same  proceeds  upon 
aoe  eiil  and  seditious  purpose,  and  pierces 
deeply,  and  abides  longer  than  the  injury  by 
words.  And  for  all  the  rest  of  th«  instances 
and  authorities  of  the  civil  law,  I  oppone  the 
two  acts  of  parliament,  which  are  the  only 
grounds  of  this  lihel ;  in  so  far  as  it  concerns 
the  authors  of  the  infamous  libel,  the  not  ap- 
prehending the  autliors  thereof,  the  concealing 
and  not  revealing  of  the  same.  And  as  to  the 
mention  made  in  the  entry  of  the  Ditlay  of  the 
common  and  civil  law,  the  same  is  wholly  in 
respect  of  the  divulging  and  dispersing  of  the 
said  infamous  lihel,  whereof  our  said  acts  of 
parliament  make  no  express  mention.  And 
where  we  have  our  own  laws,  and  acts  of  par- 
liament, as  we  have  in  this  case,  these  must  be 
the  only  rule  of  judging.  And  the  exception 
and  duply,  albeit  tliey  have  many  quotations  of 
the  common  law,  yet  all  needless  a^d  imperti- 
nent ;  since  they  are  nut  adduced  to  purge  that 
part  of  the  Dittay  which  is  founded  upon  the 
common  law.  But  in  the  points  disputed,  we 
have  good  warrand  to  adhere  to  our  own  acts 
of  parliament,  (except  in  so  far  as  we  are  forc- 
ed by  the  objections  made  hy  the  pannel's  pro- 
curators to  clear  the  doubtful  and  ambiguous 
terms  of  their  exception  and  duply)  because 
by  act  of  parliament,  made  by  king  James  1, 
par.  3,  cap.  48,  and  by  king  James  4»  par.  6, 
cap.  79,  it  is  statute  and  ordained.  That  all 
the  leidges  be  governed  by  the  king's  laws,  and 
no  others.  And  his  majesty's  Advocat  offers, 
whenever  it  shall  please  my  Lord  Justice  Ge- 
neral to  coaimand  him  to  clear  any  speech 
that  is  founded  up>»n  the  como^on  law,  that  he 
•hall  do  the  same  by  word. 

It  is  quftdruplyed  (pleaded  the  fourth  time) 
by  Mr.  Alexander  Pearson,  fur  the  Pannel, 


That  where  my  Lord  Advocat  triplye9  a  par( 
of  his  lordships  reply  to  have  received  na  nu* 
swer  by  the  duplies  made  for  the  pannel ;  to 
wit,  that  part  thereof,  wl)ich  bears,  that  the 
writing  quarrelled,  although  in  « form  and  titl» 
a  supplication,  yet  does  contain  reproachful 
speeches,  &c.  it  is  answered.  That  the  alledgeti 
infamous  libel,  in  so  far  as  it  concerns  the  puo- 
nel,  cannot  be  esteemed  but  as  a  supplica- 
tion, in  respect  of  the  duply  and -the  reasoii« 
contained  therein,  vvluch  1  need  not  repeat 
here. 

Where  it  is  triplyed  by  my  Lord  AdvoCfit, 
That  our  Duply  is  imperliiient ;  it  is  quftdfu^ 
plyed,  That  it  tliere  be  any  impertiMucy,  hit 
lordbhip  is  to  be  blamed  therewith,  for  biiving 
occasioned  it  by  ane  unnecessary  reply.  Ana 
ibr  the  points  urged  by  us  tor  Uie  panoel,  to 
clear  his  intention,  and  to  vindicate  him  from 
the  presumption  of  injary,  in  compiling  or  be- 
ing accessory  to  the  piece  quarrelled,  pot  ex- 
traneous, both  because  the  acts  of  parlhitnent 
require  intention,  by  the  intentional  words  *  tQ 
'  the  reproach,  steering  of  sedition,  &c/  And 
albeit  thc;^  should  contain  nothing  thereot^  a 
sinistrous  intention  being  required  in  the  es» 
sence  of  the  crime,  it  must  necessarily  have 
been  libelled  conform  to  the  passages  alreadjf 
cited  in  our  duply. 

Whereas  ipy  Lord  Advocat  triplyed,  That 
the  character  of  nobility  accused  non  tjctimt 
in  this  case;  it  is  qiiadruplyed,  That  that  i» 
only  where  the  crime  is  constant,  (i.  e.  evi- 
dent :)  And  that  eminent  quality  ever  watit» 
the  presumption,  than  any  invested  therein 
should  injure  their  sacred  prmce;  whereof  they 
are  not  only  a  shadow,  but  noble  aod  mysrical 
members,  as  is  cited  already. 

Where  it  is  triplyed  by  my  Lord  Advocat, 
that  the  case  adduced  out  of  Menochius,  is  not 
pertinently  adduced  here,  because  there  was  no- 
law  ;  it  js  quadruplyed,  That  the  question  per 
suited  upon  the  common  law,  which  ordaint. 
due  punishment  upon  the  authors  of  infamous 
libels,  and  chiefly  against  princes.  And  the 
case  was  not  so  pregnant  in  favour  of  the  party 
whom  he  absolves,  because  he  was  the  author^ 
and  had  exposed  to  the  view  of  all  the  workl 
the  piece  there  challenged.  And  we  adhere  t» 
the  author's  qpinion ;  and  instances,  how  ic 
has  never  been  found  to  be  an  undutiful  part 
in  jurisconsults  and  advocats,  to  vindicate  pieces' 
quarrelled  to  be  injurious. 

And  where  it  is  triplyed  by  my  Lord  Advocat, 
that  the  instance  Lex  Unica  quadrats  not ;  it  is 
quadruplyed,  That  the  instance  of  the  present 
case  is  more  pregnant,  because  the  case  of  the 
law  adduced,  *  improbaet  petulaotiainendacia*' 
are  challenged :  And  in  the  present  case  the 
piece  challenged:  is  not  expressly  injurious; 
and  (Ul  tlmt  can  be  infisrved  upon  the  panned 
is  an  indirect  and  imprudent  acceaiion  thereto^. 

And  where  it  is  triplyed  by  my  X^ord  Ad«> 
vocat,  that  the  allegations  of  tlie  duply  are  m^ 
pertinent,  because  not  alledgcd  for  the  pointf 
of  the  common  law  not  expressed  in  tlie  acts  d 
parliament;  'tis  quadruplyed.  That  there  are 
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alledged  in  odr  duplies  for  all,  and  refen  our- 
adfto  our  duplies. 

'  To  the  whilk  it  is  quintuplyed  (answered  the 
fifbh  lime)  by  my  Lord  Advocat,  That  the 
words  of  the  act  of  parliament  has  no  respect 
tfi  the  intention  of  the  person,  hut  only  exprebs 
the  effect  of  the  reproachw  which  tend  to  move 
dislike  betwixt  his  mnjesiT  and  his  good  sub- 
jects. And  it  is  granted  in  the  quadruply  by 
Mr.  John  Nisbet,  That  they  are  materially  re- 
proachfuly  and  not  formally. 

It  is  sextuplyed  by  Mr.  John  Nishet  for  the 
Panneli  that  the  words  '  to  the  reproach/  im- 
ply dole  and  intention ;  because  tlie  crime  pro- 
iiibited  by  tlie  act  of  parliament  consists  es- 
tentiaUy  thereof,  and  is  cleared  by  aU  the 
allegations  adduced,  and  more  expressly  by 
other  acts  of  parliament  of  that  nature,  as  the 
0O(h  act  of  queen  Mary,  6  Pari,  whereof  the 
words  are,  '  Tending  to  stir  the  hearts  of  the 
subject:*  to  hatretl,'  which  are  emphatically 
words  of  .intention.  And  whereas  my  Lord 
Advocat  would  ioforce  an  acknowledgment  of 
material  injury  in  our  quadruply,  we  disclaim  ii, 
and  maintain  that  it  cannot  be  evinced  there- 
with ;  and  albeit  it  were,  there  rests  a  relevant 
defeiicd  in  law  upon  the  ionocency  and  can- 
dour of  intention. 

Thirdly,  It  is  alledgcd  by  Roger  Mowat  for 
the  pannel,  for  a  third  principal  Defence  to 
that  part  of  the  subsumption  of  the  Dittay, 
4)ualincarioos,  and  condescend ings  thereof, 
bearing  that  the  pannel  himseif  was  and  is 
mithor,  deviser,  consulter,  adviser  of  the  in- 
fiimous  Libel,  and  aiit  and  part  of  the  penning, 
writing,  ^nd  updrawing  thereof;  at  least  is 
guilty  of  the  hearing,  and  of  the  coticealing, 
•  and  not  revealing  the  author  thereof;  and 
most  guilty  of  the  not  apprehending  of  Mr. 
William  liaig,  whom  the  pannel  affirmed  to  i>e 
tl)e  author  of  the  snid  libel,  it  being  in  his  power 
to  have  apprehended  him ;  and  also  is  guilty 
of  the  divulging  and  dispersing  thereof,  in  so 
lUr  as  the  said  pnund  knew  of  the  penning  of 
the  said  lii«d,  gave  his  opinion  to  the  making 
thereof,  and  in  token  thereof  interlined  a  part 
of  the  same  in  divers  parts  with  his  own  hand, 
which  by  ocular  inspection  is  to  be  seen,  and 
which  tlie  pannel  has  also  confessed  by  his  de- 
position under  his  hand,  ai  the  'said  Dittay  in 
that  part  bears,  &c. 

That  the  Pannel  ought  and  should  henrnpli- 
ciler  assoilzed  (absolved)  (herefrom  ;  And  1st, 
That  the  said  Pannel  cannot  be  criminally 
pursued  as  author  and  deviser  of  the  said 
Libel ;  because  by  the  pannel's  own  deposition, 
laken  by  the  lords  of  the  ommittee  on  the  9t)i 
of  June  1634,  the  pannel  has  deponed,  thnt 
the  said  Mr.  William  H\\v  was  the  author  of 
the  said  libel.  Likeas  the  said  Mr.  William 
his  missire  letter,  all  written  and  subscribed 
with  his  own  hand,  dated  at  Cnrnphire  the  27th 
day  of  tlie  said  month  of  June,  which  letter 
was  directed  to  the  pannel,  and  exhibited  by 
him  before  (he  said  committee,  hears  the  said 
Mr.  William  his  grant  that  he  was  the  penner 
•f •  tba  said  supplicatiou  or  lihcl ;  and  takes 


the  crime  upon  him  in  soliciting  his  friends  by 
his  other  letters  and   missives,  likewise  pro- 
duced to  the  said  lords  of  committee,  to  deal 
for  purchasing  and  obtaining  to  hiiu  a  remission 
fur  the  said  alledged  crime.     And  so  .the  snid 
Mr.  William  having  not  only  confessed  himself 
to  be  the  author,  but  having  dealt  with  and 
solicited  his  said   friends  for  a  remission,  as 
said  is,  the  said  dittay  can  never  be  sustained 
against  the   pannel   as   author    and    deviser 
thereof;  which  missive  letters  ore  in  the  pur- 
suer's own  hand.     Item,  the  said  pannel  ought 
likewise  to  be  absolved  from  that  part  of  the 
said  dittay,  bearing  to  be  consulter,  adviser, 
and  airt  and  part  of  the  penning,  writing,  and 
drawing  up  of  the  said   quarrelled  libel ;  be- 
cause the  said  two  acts  of  parliament,  where- 
upon the  said  dittay  is  founded,  make  no  men- 
tion of  consolters  or  advisers.     And   acts  of 
parliament,  specially  in  .this  kind,  are  strictly 
to  be  taken,  and  suffer  no  extension  beside  that 
which  is  expressly  set  down    therein.   2dlj, 
Giving,  (granting)  the  said  acts  might  be  ex- 
tended   to  consulters  and   advisers,  (as  they 
cannot)  yet  absolvilur  ought   likewise  to  he 
granted  from  the  alledged   consulting  and  ad- 
vising by  the  pannel,  and   his  being  airt  and 
part  of  the  penning,  writing,  and  drawing  up  of 
the  said  supplication  now  quarrelled  ;  because 
the.  said   pannel  being  examined  by  the  said 
committee  upon  the  said  9th  of  June  last,  and 
being   then   interrogat  who   was  author  and 
penner  of  the  said  libel,  not  only  has  dcp«>ned, 
Ht  suprftf  that  it  was  the  said  Mr.  William  Haig, 
who  gave  the  said  libel  to  him,  and  who  (as  he 
thought)  was  the  author   thereof:  but  being 
thereafter  interrogat  upon  another  interrogator 
the  same  day,  if  the  said  Mr.  William  had  any 
command  to  draw  up  the  said  quarrelled  sup- 
plication or  libel,  or  if  the  pannel  or  any  of  his 
kno.vledge,  was  at  the  forming  thereof,  tlie 
pannel  hns  also  deponed  upon  his  said  great 
oath  to  the  said  interrogator*,  that  the  said 
Mr.  William  Haig  had  no  warrant  from  hi^n* 
nor  knew  he  of  any  warrant  given  to  the  said 
Mr.  William,  or  that  any  wsis  present  at  the 
forming  thereof.     Which  clearly  evinces  and 
manifests  that  the  pannel  was  neither  author, 
deviser,  consulter,  adviser,  nor  airt  and  part  of 
the  penning   and  writing  of  the   said  libel ; 
seeing  the  said  pannel  being  brought  before 
the  said  committee,  and  urged  by  ihoii  to  give 
his  oath  upon  the  said  points,  he  Iihs  given  the 
same,  he  has  deponed,  ui  $uprOy  denying  all 
the  said  several  points.     After  the  K»ving  of 
the  which  oath  of  verity,  and  subscribing  the 
same,  as  the  Baine  produced  by  my  I/»rd  A"" 
vocat  bears,  no  dittay  or  pursuit,  criminal  or 
civil,  can  now  or  hereafter  be  snstained  agamst 
the  pannel  upon  these  points,  whereupon  al- 
rendy  he  has  given-  his  said  oath ;  because  no 
other  manner  of  probation  can  be  received 
against  him,  to  prove  contrair  to  his  said  oath, 
given  heRire  the  said  committee  in   rasnner 
aforesaid.    And  where  it  is  libelled  in  the  said 
dittay,    and    qualifications   thereof;   that  the 
paniftel  is'  author,  consulter,  adviser,  airt  ana 
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pare  of  th'e  penning  and  writing,  m  the  least 
guilty  of  the  heikiiotf,  cuncaaling,  4S;c.  uiit  rc- 
Tealing,  not  apprehending,  &c.  in  so  tur  as  tlie 
paonel  knew  of  the  penning  thereof' by  the  said 
Mr.  Win.  Haig,  advised  and  gave  km  opinion 
luient  the  makiiie  of  the  said  libel,  and  in  toicen 
thereof  interlinca  it  in  diyen  parts  wiib  bis  own 
bandy  &c. 

It  it  alledgedy  That  the  pannel  ought  to  be 
fimpiiciier  absolved  from  the  said  ()ualificaiion 
hbelJed  in  these  words,  in  so  far  as  tlie  pannel 
knew  of  the  penning  of  ii,  advised  and  gave  his 
opinion  anent  tlia  making  of  the  same ;  because 
that  is  iikevfise  directly  .contrair  to  thepannel's 
deposition  ibreaaid,  proceeding  upon  the  said 
interrogator;  moved  H>y  the  said  committee 
wherewith  he  was.interrogat,  if  Mr.  William 
Haig  had  any  warrant  or  command  from  him  to 
draw  up  the  said  tibel,  and  if  the  pannel,  or 
any  of  his  knowledge,  was  at  the  forming 
thereofl  Whereunio  the  pannel  has  made 
answer,  and  opon  his  said  great  oath  deponed, 
That  Mr.  W..  Haig  bad  no  warrant  from  him, 
nor  knew  be  of  any  given  to  him,  or  that  any 
was  present  at  the  forming  thereof.  And  so 
the  pannel  by  bis  deposition,  upon  his  said 
oath,  having  deponed,  that  Mr.  Wm.  Haig 
had  no  warrant  from  him,  nor  knew,  he  of  any 
warrant  given  to  him,  or  that, any  was  present 
at  the  forming  iliereof;  the  said  criminal  pur- 
suit can  never  be  sustained  to  infer  tliereby 
that  the  pannel  is  author,  cousuher,  deviser, 
adviser,  airi  and  part  of  the  penning,  wriiing 
and  drawing  up ;  because  that  is  altogether 
denied  by  the  said  pannel*  as  his  said  depo- 
^tion  clearly  bears.  And  being  denied  upon 
his  great  oath^  as  said  is,  thnt  part  cannot  be 
sustained  upon  the  said  qualitication  and  infer- 
ence libelled  ;  it  being  impossible,  per  rerum 
Hat ur amy  that  the  saKi  dittay  in  these  paints 
c«m  any  way  be  proven  by  any  other  probation 
whatsoever,  after  giving  liis  said  oath. 

Court  adjourned  till  to-tnorrow  the  10th 
instant. 

Intrant,  the  said  lOlh  day. 

* 

The  pftnnel  and  procurators  (as  before)  com- 
peared the  &aid  d:iy.  ^ 

Quarto^  It  was  ailedited  by  Mr.  Roger  Mowat 
Cor  the  Pannel,  As  for  bis  fourth  principal 
Defence  against  that  part  ofthje  Dittay,  bear- 
iiiC>  that  the  pannel  knew  of  the  said  ailedged 
iofamotts  libel,  advised  and  gave  bis  opinion  to 
the  making  of  the  same,  and  in  token  thereof 
interlined  a  part  thereof  in  divers  part<i  with 
bis  own  band,  as ,  way  be  seen  by  ocular  in- 
spection, and  as  his  Confe:»siou  in  the  depo- 
sition bcaars ;  (hat  A^io/vi/Mr  shoul(i  be  grauced 
from  that  part,  bearing  that  the  pannel  knew 
of  the  penning. thereof,  l>ecause  tliat  is  directly 
contrair  to  the  pinners  deposition,  before  re- 
peated, which  does  contain  an  express  denial 
of  liis  knowledge  of  the  forming  nf  the  said 
libely  or  that  any  was  present  at,  the  forming 
thereof.  And  to  that  part  of  t lie  qualification 
liiieileii,  bearing,  that  in  token  that  the  paiiuel 
knew  (if  tlie  penning  thereof^  he  interlined  a 
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part  with  bis  own  hand  ;  it  is  ulledged,  nif//#  •. 
/Hodo  riU\'(tty  uiUeM  it  had    been  relevantly, 
libelled  in  the diiiufv^  tint  the  pannel. interlined  » 
the  said  iiueb  the  Ume  of  the  forming  ofiiiesaidi; 
libel,  or  shoriiy  thereafter,  which  is  not  said  ;: ; 
for  mending  and   interlining  to   be  a  toLe« « 
against  the  mender  or  iuterUuer  of  a  writing, ' 
tliat  he  knew  of  the  penning  tliereof,  and  gav«\ 
opinion  to  the  making  of  the  same,  must  ne» ' 
cessarily  be  libelled  to  have  boeu  at  or  imme- . 
diately  after  the  writing  of  the  same.     Which, 
cannot  be  urged  upon  the  pannel  in  this  parti- 
cular, because  by  his  deposition,  given  upon 
the  16th  of  June  1634,  upou  an  interrogator 
wherewith  he  was  interrogat,  whether  he  had 
interlined  some  lines  in  the  said  quarrelled  sup-  * 
plication,  which  was  exhibited  by  him  before 
the  lords  of  the  committee,  and  whether  he  did 
the  sarn^  before  he  shewed  it  to  Mr.  John 
Dunmui'e,  or  to  the  earl  of  Rothes,  has  de- 
poned, that  the  said  Mr.  John  Dunhraure  never 
saw  the  said  interlined  libel,  but  only  the  copv, 
which  was  cast  in  the  fire  after  the  redelivery 
thereof;  and  deponed,  tlinttlie  said  interlined 
copy  lying  then  before  the  said  lords^  and  now 
in  my  Lord  Advocat  his  pursuer's  hands^  was 
that  copy  which  was  delivered  by  the  pannel  ' 
to  the  earl  of  Hothes,  but  was  not  interlined 
until  long  after  the  carl  of  Rothes  redelivered  ; 
the  same ;  and  deponed,  that  never  one  saw  it ' 
since  the  said  interlining.     And  so  it  being  that 
copy  which  should  have  been  presented  to  his 
majesty,   .ind   whicli  was  ortVr<.*d   to  be  pre- 
sented, it  is  not  likely  nor  prohiible,  and  with 
reason  cannot  be  atiirmed  to  K<\ve  been  inter- 
lined before  the  time  of  the  said  offer  of  pre- 
senting.    And    so    the    said    interlined    libel ' 
cannot  be  counted  a  token  (as  the  dittny  bears) 
of  the  panners  knuwlcd^e  of  the  penning  of  tht 
s>aid  libel,  and  of  his  advi»insr  and  giving  his 
opinion  to  the  makin|;  thereof.     Likcas,  in  rci 
veritate,  the  said  interlining  was  after  the  said 
Mr.  Jolm    Duntnure    was  first  questioned  in 
March  last,  by  the  space  of  nine  months,  or 
thereby,  after  that  the  said  supplication  was 
oiTrred  to  have  been  presented  to  his  majesty*' 
And  so  a  private  interlining  oftliesaid  copy 
by  the  paunvl,  by  adding  gr  mending  some  few 
words,  which  neither  in  matter  nor  form  can 
be  quarrelled,  being  svi  long  after  the  intended 
o^er  thereof  made  to  his  lughiiess,  cannot  be  a 
token  again&t   the  paimel,  as  is  libelled,  to. 
make  him  to  have  been  upon  the  knowledge  of 
the  penniiig,  and  to  have  f(iveu  his  advice  and 
opinion  to  the  making  thereof;  Uoc  altenUfp* 
That  the  said  interlined  copy  was  never  seen 
by  any,  Ixit  It^'  hini!»elf,  after  the  said  i  uteri  in-, 
in^,  which  simply  he  produced  the  same  to  the 
said  committte,  whicli  in  law  lie  could  never 
have  been  cctmpelled  to  do^  if  he  had  expected 
that  any  such  advantage  had  been  taken  ther^-* 
upon  to  his  heavy  prejudice.     For  the  ponoeb 
did  never  fear  nor  suspect  that  tl»e  said  com- 
mittee' would  have  dtsired  or  induced  hifn  to* 
hav£  4exhibit    and    produced    before  them  4 
papei:,  the  production  whereof  might  liave  im- 
parted no  lew  (o  him  than  the  prohotio a  of  U^ 
U  T 
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aUt^i^cd'  erime,  commiltecl  m  the  dittaj,  to 
imike  litm  thereby  guilty  and  punishable  by 
daath.  Aod  it  is  notfeour  that  the  panned  did, 
at  the  saids  lords  desire,  produce  the  saine  ta 
.them,  upon  tlieir  promise  that  it  should  not 
eaaiiare  the  pannel,  seeing  in  law  he  was  nei* 
tbtr  obliged  to  pmluoe  any  woting,  nor  to  de^ 
ckue,  nor  to  f^ive  his  oath  upon  any  interro|a* 
tors  demanded  of  liim ;  neither  would  he  have 
done  it,  if  he  had  known  (as  now  in  experience 
he  finds)  that  it  might  and  would  have  brought 
opon  him  the  said  aUedged  crime  and  panibh- 
Bient  of  death. 

It  is  added  by  Mr.  Alexander  Pearson  for  the 
Pannel,  in  foruficution  of  the  said  f«)urth  excep- 
tion propounded  for  the  Pnnnel ;  First,  f«>r  that 
part  thereof,  beariup,  That  the  pnunel  the  9'h 
of  June  last  deponed,  upon  his  ^reat  oath,  that 
Mr.  William  Haig  had  no  warrant  of  him  for 
drawing  up  of  tlie  said  supplication,  and  that  he 
knew  nothing  of  the  foriumg  thereof;  that  the 
pdrsuer  cannot  be  heard  now  upon  that  part  of 
the  Dittay,  to  pursue  the  pannel,  because  of  the 
pan n el's  oath  and  declaration  foresaid,  which 
cannot  in  law  ond  reason  be  called  again  in 
quebtiou ; '  Propterjurisjurandi  religion  em,  quod 

*  speciem  transactionis  continet   majoreinque 

*  habet  nulhoruatem  quam  res  judicata,  et  dato 
'Jurejurando,  non  aliud  qucriiurquam  juratum 

*  sit.*  Leg.  1,  «,  et  5.  §  2.  F.  de  Jurejurando. 
Where  it  is  alledged  by  the  Dittay,Tbat  by  the 
letters  sent  hy  Mr.  Haig  to  the  pannel,  it  is  af- 
firmed by  Mr.  Haig  that  he  had  the  allowance 
ot  the  pannel  to  the  making  and  penning  there- 
of, non  relevatf  because  Mr.  Haig  being  author 
and  penner  of  the  njledi^ed  infamous  libel,  by 
his  own  grant  in  his  missive  letter,  dated  07 
J'^ae,  and  also  acknowledged  so  by  the  Dittay, 
Mr«  William  Haig's  declaration  foresaid  (no 
ways  granting  the  same),  can  no  ways  be  re- 
spected, or  have  force  against  the  pnnnel, '  Quia 
'  de  jure  socius  aut  pariiceps  criminis  adversus 
'  socium  fidem  non  iacit,'  Leg^  Quoniaoi,  Cod. 
de  Teslibus.  Leg.  Si  Filium,  Cod.  de  Liberati 
CauAa. 

.Itisfldiedged  by  Mr.  John  A7fA«/,  that  the 
IM nay  is  not  relevant,  in  so  far  as  it  qualifies  the 
piannel  to  be  author  of  the  piece  ckattengiMt  by 
the  interliittng  thereof;  because  the  iittcrliiiing 
ia  one  point  only,  c«»nviBceth  that  lie  hath  not 
been  aiithev  of  the  rest.  Secundb,  The  intcrw 
lining  has  no  contingency  with  tlie  point  ehal- 
Imged,  bat  is  a  smootliing  of  sonte  apparent 
•brewdness  in  conception. '  And  in  a  word,  the 
l^ittay  is  no  ways  relevant  ia  so  far  at  it  ijuali- 
fies  ahy  necession  by  the  paftnel's  depositions ; 
because  it  is  adirmed  by  the  pannel,  that  he  was 
induced  to  depone,  upon  assurance  that  he 
ibould  not  be  eni nared.  A  nd  ofthe  low, '  Cob« 
^  ^MBio  emanate  sub  spe  impanitatis  non  tmpor- 
"  tat  eondemiialionein ;'  ClaniS,  §  final.  Quttsc. 
55.  num.  S.  t%  9.  *  Ubi  affert  opinionem  Imo- 
^fha  M  assensntie  esse  sequiorem ;'  Pham. 
^usest.  61.  num.  M).  *  Conibssio  emanata  tub 
**promi*8i<Mw  impttmiavis  non  softicit  ad  con- 
i^»  id  fore  oenscknCMenec  oeft- 


'  tentioao ;  et  confimntem  non  aiieit :'  Eaden 
QosBitione,  num.  4f.  Hiplites  in  §  posiqaem 
nam.  15. 

It  is  answetcd  hy  my  Latd  Admeat^  That  tbt 
exceptions  proponed  against  that  part  of  the 
Dittay,  bearing  tlie  pannel  to  he  autlKW,  ad- 
viseff  ccmtulier,  deriaer,  and  aiit  and  part  of 
the  penning,  writing,  and  drawing  op  of  the  in* 
famous  hbel,  ought  to  be  repelled  in  the  hail 
nieinhers  thereof. 

And  first,  wheie  it  is  alledged,  that  my  lord 
is  not  atnhor,  beeauae  that  he  has  deponra  chat 
Haig  is  author,  and  Haig  by  his  letter  Itos  graoi* 
ed  himself  to  be  author ;  becanse  that  is  not  a 
defence,  hot  a  denial :  for  both  Haig  and  the 
pannel  might  he  authors  and  oontrivSrs  of  an 
mfiimotts  libel.  And  tbeiefore  the  Dituy  in 
this  point  is  relevant,  and  consequently  mmt 
be  pot  to  the  knowledge  of  nne  assise,  ( jvy) 
before  whom  the  probation  and  verttication  of 
the  Dittav  is  to  be  used;  and  before  ^hom  it  is 
easy  to  shew  and  clear,  that  neither  the  psn- 
nei*s  deposition  can  liberat  him,  noryciHaig^ 
letter,  who  in  the  defence  is  granted  by  tbe  pro- 
curators  to  be  $4ciut  crimiuii.  And  giving 
(granting)  the  justice  woold  tnke  the  dispute  of 
this  to  himseUj  whf^h  is  proper  to  the  assise ; 
yet  if  any  inomentstood  in  Haig's  letter,  it  ma»t 
be  taken  compiex^  for  by  the  same  letter  he 
affinns,  that  the  pannel  was  adviser  of  the  said 
seditious  libel. 

And  where  it  is  alledged,  that  Deviser,  Con- 
suiter,  and  Adviser,  are  not  contained  in  the 
acts  of  parliament  whereupon  the  Dituy  is 
founded,  ought  to  be  repelled  in  respect  of  the 
act  of  pariiameDtbf  king  James  5,  hts  migesiy's 
gracious  father  of  eternal  memory,  pari.  13.  c. 
151.  wherein  it  is  declared.  That  all  criroioal 
libels  shall  contain  the  parties  complained  upon 
to  be  airt  and  part  of  the  crimes  libelled :  which 
is  in  this  case  per  exprettum  libelled ;  and  the 
words  of  adviser,  consulter,  deviser,  smni  m^ 
niaio  et  if$$)s0yti. 

And  where  it  is  alledged,  that  the  pannel  la 
his  deposition  has  denied  that  he  was  either  au- 
thor or  adviser,  that  is  a  denial  ui  tupr^t,  and 
not  a  defence  against  the  relevancy.  And  where 
it  is  alledged,  that  the  panikel  having  deponed 
by  oath,  that  no  other  probation  can  be  used 
contrtt  juijurtmdum  ;  it  is  answered,  That  it  is 
against  all  law^  reason,  and  cuitom,  -to  op- 
pone  juijurandum  in  crimnmiihttM,  For  then 
aAer  examination  by  the  judge,  which  is  sver 
taken  upon  oath,  no  erimtnal  should  pass  the 
knowledge  of  ane  assiie;  nod  it  were  a  pvoda^ 
mat  ion  of  universAl  impuni^,  if  oath  shouM  de- 
termine the  trial. 

But  that  which  is  alledged  by  thtf  pannel  and 
his  procurators  fifper  jurnmrmfulot  has  only 
place  *  m  civilibus  et  in  jurejurando  delat6  per 
*  actorem,'  which  cannot  htfrt  any  respect  in 
this  case.  And  it  is  nottonrly  knoWn,  that  An- 
chindrine  and  Garrarie  not  only  <)enyM  upon 
oath,  but  abode  by  the  denial  in  the  torture  and 
question ;  and  yet  ii6t withstanding  their  oath, 
and  denial  by  oath,  were  pot  to  the  knowlcdf;e 
of  nne  assite.  nod  opnncCfiip    And  «h^re  it  n 
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•IMgedi  atfUMt  the  a|>€cific%tion  in  the  libel  of 
(his  biat  poftK  of  aatbor,  ibac  knowledge,  ad- 
▼itingy  aod  interlioiiig,  are  not  rrievant ;  I  de^ 
ciare  ihat  I  adhere  in  (he  first  pkce  to  ibe  ge^ 
Aeral  ■cthaumption  of  the  Dictajr  upon  the  act 
of  parliament^  whereby  ic  is  subsumed  that  tlie 
faaoel  ti  aathor,udviser,consti  her,  deviser,  and 
aiit  and  pan  of  the  seditious  Hbel :  and  protest, 
(hat  notwithktandif)^  of  wbatscever  defence  b 
or  shall  be  propoonded  aj^aiiist  the  qualifica- 
Cioas,  (albeit  the  same  mi^ht  be  found  relevant, 
whicij  cannol  be  in  reason  and  justice)  That  the 
eaid  loeneral  shall  pass  to  the  knowledge  of  ane 
•nsiwty  as  nelevant  per  »e.  Under  whioh  pn>» 
«e>taUoii,  I  proceed  lo  make  answer  to  the  de- 
ienoes  ttamst  the  qoalificatious. 

And  mat,  where  it  is  alledged  that  this  cIm»- 
enlr,  beaimf^  Uie  paniiel  knew  of  the  pfonrng 
«f  the  sdid  scandaloiia  libel  by  Utag,  and  Mi- 
vised  and  gave  his  opinion  anent  the  making 
Utertsof ;  that  the  same  n  is  coutratr  to  the  pan- 
Ael*s  depositions,  given  by  him  upon  oath,  (as 
said  is;)  i  answer,  1  hat  this  impugns  not  the 
relevancy  <«f  tlie  ihttay  concerning  the  qoalifi. 
«atif  lOy  and  tiicrelure  'moif,  pass  to  the  koow- 
ied|^e  of  an  assiae.  And  aa  to  the  pannel's  de- 
pohitiouH  whether  tbey  be  confonn  or  discon- 
Ibivi  to  the  hbel,  mon  gai  httjm»  loci ;  because 
neither  is  the  Dittay  founded  upon  them,  nor 
ara  they  nsed  by  me  as  pursuer,  neither  as  a 
fart  of  thie  libel  or  proof  of  the  hbel. 

And  where  it  ia  aliedged,  that  that  part  of 
dtequaliftcaiion  aneiit  the  pamiei's  interhning  it 
not  relevant^  eicept  it  be  condeaoended  quo 
iemfore  inierbned,  if',  in  ipso  acta  vei  atatim 
'  poit  actam;'  it  ia  anawered^  That  this  part  of 
ibe  qtialilication  is  used  jointly  with  tiie  c^t. 
And  (bare  ia  no  necessity  of  condeacending,  be* 
cauae  quaeunqne  tempore  interlined,  h  is  a  i uf- 
ficienl;  evidence  of  toe  ooncoorae,  oonscnt,  and 
adviai«g  to  Haig,  maker  Ibensof ;  especially  in 
lespea  it  was  drawn  up  by  him,  viz.  Hatg,  in 
name  of  die  paonel,  and  others  having  iniereat 
im  that  wikiBg,  which  ia  truly  an  infamous  bbel, 
and  imncd  in  a  sinistrous  notion  by  name  of  a 
aapplication :  Likeaa  the  pamel  hta  procurators 
baa  in  their  aecond  defence  maintained  thia  ac- 
tion of  1bw»  That '  prittciprara  et  finis  tanquam 
.<  duo  e&trema  indodnnt  medium/  And  there- 
fere  tibe  panael's  knowledge,  as  the  first  imita- 
tion of  that  infamotta  iibel,.and  bis  receiving  the 
aame  from  Maig  immediately  after  the  penning 
tbeieof,  and  receiving  «•  be  presented  to  be  his 
auqeaty  to  their  use  who  wen  aUedged  soppli- 
Ganta,  aad  die  kiterliwag  thereof  er  pott  facio^ 
(albeit  not  imerjined  before  the  dciivery  ther o- 
of  to  ibe  pannei)ia  ivlevant  in  law  with  thereat 
of  Ibe  meaabcn  of  the  quali^kation  per  le,  by 
nnd  attour  (over  nnd  above)  the  general,  to  sus- 
tain this  Dittay,  to  make  the  pannel  author,  ad- 
wkett  deviaer,  coosulier,  and  airt  and  part  of  the 
peoaiag  ami  drawing  op  of  tb0  said  infiftlnous 
libtl :  B})ecially  seeing  it  will  be  eooatant  (i.  «. 
«videiit)by  tlM  deppaitiofoa^  when  the  same  shall 
be  mi$d  before  tbe  assJaer  that  the  same  waa  not 
Inteffaieii  ian|fo  iafertMUoat^r  delivery  thereof 
bf  U9%  K>  the  fUunA,  batvwy  dioltly  nfUr  in 


tetitpore  oHoii  coHtinmo,  And  wbene  it  ia  ai» 
lodged,  That  this  interliniug  was  not  till  after 
nine  months  after  the  receipt  thereof  from  Haig^ 
that  is  nut,  or  cannot  be  verified,  nor  has  no 
warrant  in  the  depositions.  And  where  it  ia 
alledged.  That  this  interlined  libel  cannot  bo 
used  against  the  pannel,  because  it  was  nerer 
delivered  to  Duniaur^,  nor  never  shewn  to  any, 
till  the  pi^uoel  produced  it  before  the  oommitni 
tee,  and  it  was  produced  iwder  promises  thai 
it  should  not  be  used  to  the  paonel'a  pr^udioe; 
and  that  the  pannel  was  not  obliged  to  answefv 
neither  to  have  produced  the  same  before  the 
committees  it  is  certain  tlie  committee  urged 
nothing  from  the  pannel  but  by  good  warrant 
and  to  which  the  pannel  was  obliged  to  aiibwer 
upon  his  aUei^iance;  and  the  denial  to  give  aoo 
anawer  to  his  mqiei>ty's.Qominis8ionera»  who  bad 
warrnnt  under  his  sacred  hand  and  acol*  whick 
was  eidiibited  to  the  pannel,  would  have  infetv 
red  ai;ainat  the  pannel  a  more  dattgerooa  cnran 
than  tliat  he  is  now  accuaed  Uuon,  by  dediaing 
of  his  majesty's  judgment,  ana  of  his  majeity'a 
commissioners.  And  for  the  committee^  thef 
urged  nothing  fitmn  the  pannel  but  a  plain,  trae^ 
sincere,  and  speedy  declaration  o£  his  knowv 
ledge  of  ibe  author  and  contriver  of  the  said 
•candaloua  libel,  a  Inch,  as  it  was  incumbent 
for  the  comroiuee  in  obedience  to  bis  migesty's 
warrant  to  them,  so  it  could  breed  no  snare  nor 
prejudice  farder,  nor  be  did  burden  himself  by 
nis  own  confession ;  in  respect  whereof,  the  ex^ 
ceptiona  oilght  to  be  repelled. 

It  is  dn^yed  by  Mr.  Rpger  Memat  to  my 
Lord  Advocat  Us  Keply^  made  to  the  defencca 
proponed  against  that  part  of  the  dittay  wher<a« 
oy  it  is  alledged,  That  the  pannel  cannot  be 
convened  as  author^  conaolter,  adviser,  lio.  but^ 
that  the  said  Defence  ought  to  be  repelled,  and 
the  hail  membera  .thereof.  And  first.  That  tfan 
said  firrt  pant  of  the  defence  ia  not  a  defence^ 
but  a  denial  of  that  part  oi  the  dittay ;  and  that 
the  denial  nmst  be  referred  to  an  assize,  and 
disputed  there,  and  not  here;  and  that  tbn 
same  is  not  relevant,  because  albeit  the  pannal 
has  alledged  another  author,  yet  .they  might  be 
both  authors  of  the  said  libel.  It  ia  anawered. 
That  the  said  alleadgante  stands  nelevant,  not«' 
witltttanding  the  reply,  because  the  said  dr- 
fence  in  that  part  is  not  simply  a  denial^  hut  ia 
a  denial  very  pregnant,  iaistantly  verifying  that 
die  pannel  cannot  be  said  to  bcxha  author,  and 
so  criminally  to  be  pursued;  becauae  by  hit 
deposition  before  the  said  committee,  he  baa 
not  only  denied  upon  oath  that  he  is  the  said 
author,  but  has  likewise  instaiitly  verified,  tho 
same,  coodesoeiKled  upon  the  true  author;  and 
not  only  iuis  simply  condescended  upon  the  said 
author,  but  has  likewise  insuntly  verified  tim' 
same:  which  venfication  bfting proponed  witH 
the  aaid  defence,  is  both  relevant  and  com** 
patent  now  only  to  be  docided  bel'ore  my  ILotd 
Justice,  and  not  before  the  Assise,  seeing  it-ii 
a  pet«mptof  exccjpcion  instantly  verified.  And 
wheraas  the  said  Reply  btaas>  That  the  said 
Author  Mr.  Wilhaiu  Haig'a  letter,  bedring  cbm 
itepcoAai  it8S.adnise#,  is  to  hatalBtn«omp|MV 
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there  is  no  such  speeches  nor  words  mentioned 
or  contained  in  the  said  letter,  v^IhcH  must  now 
be  prodtineti,  because  it  has  bren  seen  bj  the 
paimel,  that  it  may  say  for  irseif.  And  whereas 
my  I^)rd  Advocat  ailedses.  That  the  assize  is 
enly  jadges  to  the  probation,  and  that  he  proye 
before  tliem  that  the  panne)  was  nut  Ivor,  ad^ 
.riser)  ^c.  of  the  said  aliedi^^d  inianious  hbel ; 
'that  ought  to  be  repelled  in  respect  of  the  al- 
Itttdgance  propounded  for  the  pannel/ founded 
upon  his  depositions  and  Hai«^'s  letter :  which 
depositions  and  letter  b<!ing  already  produced, 
«nd  delivered  to  the  pannel,  and  u»ed,  and  li* 
berty  granted  to  propound  his  defences  there* 
upon,  tlie  defence  is  so  proponed,  that  it  may 
b^  either  found  relevant  or  repelled.  And  it 
cannot  hot  be  found  relevant,  because  a  patmei 
beimr  pursued  for  a  crime,  as  author  thereof, 
this  is  a  most  usual  and  relevant  defence,  that 
-he  cannot  be  convened  as  author.  But  he 
laaosthe  absolved  from  that  point,  because  he 
otiSers  him  instantly  to  p:ove  ane  other  author : 
upon  whom  he  likewise  instantly  condescends ; 
and  not  only  oondescendn,  but  instantly  verifies 
jmd  proves.  And  so  the  exception  being  re- 
levantly propounded,  and  intuntiy  verified,  as 
■aid  is,  it  must  be  here  found  relevant,  and 
likewise  proren^  and  cannot  be  referred  to  the 
inqutsu  And  where  it  is  replied  by  my  Lord 
Advocat,  Tltat  that  part  of  the  defence  founded 
«pon  the  paonel's  depositions,  bearing  that  he 
4i»s  confessed  anc  other  autlior,  and  eiving  his 
oath  thereupon  cannot  be  respected,  being  but 
iuB  own  depositions  and  declarations,  and  can- 
not work  in  his  own  favours;  it  is  duply ed, 
Tbitthat  part  of  the  said  /Answer  and  Reply 
ought  to  be  repelled,  in  respect  of  the  said  de- 
fence founded  diereupon;  especially  seeing  the 
aaid .  depositions  were  given  before  the  said 
committee,  who  were  appointed  by  his  majesty 
ibr  trial  of  the  said  author.  And  the  said  de- 
4)ositioas  being  a  part  of  the  said  trial,  the  pur- 
suer, can  not  be  heard  to  quarrel  them,  espe- 
cially seeing  they  are  used  by  tlie  pursuer 
Against  the  pannel,  and  are  now  as  liis  evidence. 
And  if  the  pursuer  use  them  a^^uinst  the  pannel, 
it  is  lawful  for  the  pannel  to  make  huruse 
•thereof  so  far  as  makes  for  him,  in  respect 
whereof  the  alleadgance  stands  relevant  in  that 
fHirt  founded  upon  the  said  depositions.  Which, 
.together^ith  the  said  missive  letter  written  by 
Iflr.  Haigy  and  which  the  pannel  propounds 
€onjunctim,  to  prove  his  alleadgance,  verifies 
Nearly  that  part  thereof:  and  so  being  both  re- 
levant and  proven^  is  sufficient  to  elide  (quash) 
that  part  of  th^  dittay.  That  the  pannel  should 
ttot  be  found  convenable  as  author.  And 
jvhereas  my  JU>rd  Advocat  in  his  reply  ans^^ers, 
ThM  the  said  first  delence,  or  first  part  there- 
of, is  not  relevant,  bearing  that  it  is  alledged 
for  the  pannel,  That  he  cannot  be  convened  as 
author,  seeing  there  is  another  author  coude- 
acended  upon,. and  poTen;  because  it  is  re- 
|>lied  chat  tliey  might  both  be  authors  of  the 
i»id  aliedged  libel:  it  is  duptve<l.  That  that 
pairt  of  the  said  Reply  omht  to  be  repelled,  in 
rwp9^  9i  tbtt  diitay  useU;  wbtreis  it  k  not  lir 


belled  that  they  are  both  authors,  but  only  that 
the  pannel  is  author  ;  and  when  it  shall  be  8» 
liibelJed,  it  shall  have  an  aikswer.  And  where 
it  is  replied  by  my  Lord  Advocat,  That  that  part 
of  the  defence,  bearing  that  consulters  and  ad- 
visers are  not  contained  in  the  acts  of  parlia- 
ment,, upon  which  tiie  dittay  is  founded,  ought 
to  be  repeUed  in  respect  of  the  151st  act  of  the 
12th  parl^ef  king  James  1.  of  happy  memory, 
wherein  it  is  declared,  that  all  criminal  hbeis 
contains  airt  and  part.  To  that  it  is  dopiyed^ 
That  the  defence  stands  relevant  uotwithstand^ 
ing  of  the  said  answer ;  and  that  the  pannel 
can  no  ways  be-  drawn  witiiin  the  ccMupass  of 
the  said  two  acts,  eieept  upon  that  which  is 
especially  contained  therein;  and  consulters 
and  advisers  are  not  contained  therein.  And 
as  to  that  contained  in.  the  other  act  of  parli» 
ment,  cited  anent  airt  and  part,  it  is  answered, 
That  they  afe  different  r  and  if  they  be  alike, 
airt  and  part  sliould  only- be  mentioned  in  the 
dittay,  and  not  in  the  other  with  consulting  and 
advising,  which  are  clearly  several  poinrs,  and 
must  be  severally  elided  ;  in  ret pect  whereof, 
that  pact  of  the  said  alleadgance  stands  rele- 
vant. And  vthere  it  is  replied.  That  the  pan- 
nel s  depositions,  aUedged  in  the  exception,  to 
verify  that  he  was  not  consulter,  adviser,  &c. 
because  that  tl^e  said  depositions  bears  that  he 
knew  not  of  the  penning,,  and  gaiive  no  adrice 
thereto,  that  that  part  of  the  said  alleadgance  is 
likewise  denied  ut  ntpra,  and  not  a  de^ce. 
It  is  replied.  That  as  my  Lord  Advocat  repeats 
his  reply  against  the  denial,  so  for  the  pannel 
the  said*  defence  and  duply,  made  in  fortificar 
tiou  thereof,  are  here  repeated;  especially  that 
part  of  the  duply  foimded  upon  the  said  de- 
positions, bearing  that  tlie  said  depositioos 
are  used  by  my  Lord  Adveeat  against  the 
pannel,  and  therefore  mast  wopk  in  his  far 
vour  ateo.  Where  it  is  replied  to  that  part  of 
the  alleadgauce,  bearing  that  the  pannel  can- 
not be  convened  as  autlior  aed  deviser,  becaose 
he  has  given  advice^  and  in  'token  thereof  has 
mended  and  reformed  a  part  c£  the  said  libel; 
that  that  cannot  be  respected,  because  of  the 
reason  contained  in  the  said  exception,  bearing 
that  it  is  contrary  to  the- depositions,  and  that 
it  impugns  not  the  relevancy.  It  is  aiisv?erea 
and  duply<»d  to  the  said  Reply,  That  the  same 
ought  to  be  repelled,  in  respect  of  that  partot 
the  alleodgauce  «»hich  is  foanded  upon  the 
pannel's  deposition,  and  needs  not  impugn  f°* 
relevancy,  because  it  is  peremptor  J^  ™?* 
part,  and  as  it  is  relevant,  so  itisiustan/^ 
proven  by  the  said  depositions,  twd  elides  inw 
member  of  the  I>*ttay,  being  peiempteniy  pij^ 
poned,and  instantly  verified. and- pro»«®*^Y* 
said  depositions.  And  albeit  At  be  r*9^^^ 
my  Lord  Advocat,  That  thesaid  ^^f^^^^^^l^ 
not  used  by  him  neither  as  part  nor  proof  ot  t 
libel,  yet  it  is  contrair,  because  they  are  ^b 
tioned  in  some  purt  of  the  libel,  and  so  Jj^ 
And  as  for  proof,  they  cannot  b«7.^  "Sit  al- 
such,  till  the  relevancy  be  discwfsed-  ^"  ^ 
beit  my  Lord  Advocat  should  not  «*^^5?diuo- 
1  the  painael  u«ee  theattne;  and  the  «•*  <*P^ 
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sitions  may  be  found  a  iawfu^  probation  to  bim 
of  any  tiling  that  he  shall  found  thereupon. 
.  And  where  it  is  alieHged  by  tny  Lord  Advo- 
cat  ia  bis  reply.  That  that  purt  of  the  Defence 
Hised  by  the  Paiinel  against  the  interlining  li- 
belled, that  the  same  is  not  relevant,  because 
fiot  libelled  when  interlined,  as  that  part  of  the 
said  alieadgance  bears  ;  and  it  is  answered  by 
my  Lord  Advocat,  That  that  part  ol'his  lord- 
ship's qualification  is  used  jointly  with  the  rest ; 
aud  that  quocunque  (en/yore  interlined  is  .an  evi- 
dence of  the  Pannel's  concurse  with  Haig,  in 
respect  it  was  done  by  Haig  in  name  of  the 
Panntfl  and  the  rest  of  the  supplicants ;  To  that 
it  is  dttplyed.  That  that  part  of  the  alleadgance 
proponed  for  the  Pannel  stands  relevant,  not- 
withstanding of  dthat  part  of  the  reply  made 
thereto ;  and  that  it  is  yet  contended  for  the 
Pannel,  that  it  is  no  ways  relevant  to  alledge 
^^tutcunque  tempore  interhned  thereupon,  to  in- 
ter against  the  Pannel  that  be  was  author,  de- 
viser, aud  airt  and  part  of  the  penning :  for 
common  sense  evinces,  that  to  be  airt  and 
part  of  the  penning  or  devising  of  a  writing, 
jnost  be  done  either  the  time  of  the  forming  of 
the  said  writ,  or  very  shortly  after,  otherwise 
iaterliniog  can  never  infer  author,  deviser,  or 
airt  and  part  of  the  pennini;.  And  it  is 
clearly  set  down  in  tlie  said  alleadgance,  that 
^eat  time  intervened  betwixt  the  author's  pen- 
ning and  4evising  of  the  said  libei,  and  the 
Pannei's  interlining  of  it;,  for  it  is  clear  and 
nottoor  to  my  Lord  Advocat  and  the  lords  of 
the  Committee,  by  clear  depositions  before 
them,  that  the  said  interlined  libel  was  that 
tame  which  was  intended  to  have  been  pre- 
sented to  his  majesty  by  the  earl  of  Rothes,  and 
that  it  was  not  interlined  during  the  hail  time 
the  said  earl  liad  the  same,  and  for  a  long  time 
after.  And  so  that  part  of  the  said  Dittay  is 
no  ways  relevant  to  infer  the  said  Pannel  to  be 
aatbor  for  the  said  interlining,  because  the  time 
of  the  said  interlining  is  not  libelled  quafidOy 
and  that  it  was  at  tbe  time  of  the  penning,  or 
immediately  afrer. 

And  where  it  is  answered,  That  the  said  libel 
was  dona  by  Haig  ia  name  of  the  Pannel  and 
the  re&t,  that  part  of  the  answer  ought  to  be 
f  epelled,  as  altogether  irrelevant,  not  bearing 
that  it  was  done  at  their  command ;  for  to  do 
aoy  deed  in  name  of  another  person,  cannot 
be  coofited  that  person's  deed  in  whose  name 
it  was  done.  And  where  it  is  replied,  that  the 
general  is  relevant,  without  that  part  of  the 
qualification  anent  the  interlining  after  that  the 
Pannel  received  it  frokn  Ilaig,  especially  seeing 
it  will  be  constant  by  tlie  depositions,  when 
they  will  be  prodaced  before  the  assize,  that 
there  was  no  interlining  longo  tatervalh,  but 
shortly :  To  that  it  u  duplyed,  It  ouf^t  to 
be  repelled  in  respect  of  the  alleadgance, 
and  the  qualifications  therein  ebntained,  bear- 
ing dear  and  undeniable  circumstances  of 
the  time  of  tlie  interlining;  and  likewise  in 
respect  of  the  said  depositions,  whereupon 
that  part  of  the-  said  alleadgause  is  founded, 
and  whieb  uon   the  pursuer  uses    by   pro<^ 


pounding  bis  reply  thereupon.  And  seeing  both 
the  pursuer  and  the  Pannel  condescends  upon 
the  said  depositions  as  a  probation  of  that  parr, 
that  part  >o(  the  Dittny  cannot  be  referred  to 
the  assize,  to  be  proven  before  them,  anent  the 
time  of  the  said  interliniug ;  bat  as  tbe  defence 
is  reievaut,  as  it  is  proponed,  and  ought  and' 
should  be  so  found,  so  the  depositions  may  be 
presently  received  as  the  probation  thereof,  be- 
ing instantly  verified  ai.d  proven,  as  said  is. 
And  where  it  is  ansuered.  That  the  nine 
months,  contained  in  the  alleadgance,  alledged 
to  have,  intervened  betwixt  tbe  penning  and  in- 
terlining, is  not  verified ;  it  is  duplyed.  That, 
first,  relevancy  must  precede  probation :  Secun* 
dOf  That  the  said  space  and  time  may  be  ga- 
thered out  of  the  circumstances  contained  in 
the  said  alleadgance  and  depositions ;  and 
lastly,  The  Pannefs  own  declaration  must  be 
taken  thereupon,  seeing  the  pursuer  shews  no- 
tliing  in  the  contrary.  And  this  judicatory  ad- 
mits no  dyet  to  prove  any  thing  that  is  found  re- 
levant, which  is  not  proven  inUanter.  ■  And 
where  it  is  alledged  against  that  paft  of  tlie 
PanneFs  alleadgance,  bearing,  that  the  said 
interlined  copy  was  nerer  seen  before  it  was 
produced  before  the  Committee ;  and  that  the 
ranuet  had  promise  not  to  be  snared,  and 
needed  not  to  have  produced  it,  except  he  had 
pleased  ;  and  that  it  is  replied  by  my  Lord- Ad- 
vocat, That  all  that  was  urged  from  tbe  Pannel 
by  the  Committee  wss  by  good  warrant,  where- 
unto  he  was  obliged  to  answer  upon  his  allegi- 
ance ;  and  that  the  denial  to  answer  before 
them  would  have  inferred  against  the  Pannel  a 
more  dangerous  crime,  if  he  had  refused  ;  and 
tbe.  Committee  only  urged  a  true  declaration 
anent  the  author :  It  is  duplyed,  That  the  Pan- 
nel is  not  to  dispute  now  anent  the  warrants  of 
the  said  Committee,  and  upon  the  crime  that 
might  have  followed  if  he  nad  denyed  to  an- 
swer^ and  whether  he  might  have  declined  them 
or  not^  But  this  he  duplies  in  fortification  of 
that  part  of  the  alleadgance.  That  albeit  he  had 
neither  declined  the  said  Committee  (as  he  did 
not)  nor. had  opposed  in  any  case  their  powers 
or  warrants;  yet  he  might  have  lawfully  pro- 
poned before-  them  this  defence,  which  to  his 
great  and  heavy  prejudice  he  did  omit,  That  of 
law  aud  reason  he  was  not  obliged,  nor  coold 
not  been  urged  to  have  made  any  depositions', 
nor  given  answers  to  interrpgators  anent  any  de- 
mand concerning  the  said- libel  quarrelled;  be- 
cause his  answers  and  depositions  m'iglit*  hav6 
been  tbe  ground  of  a  qnminol  pursuit  against 
hini  (as  now  it  is.)  And  so  with  reason  he 
might  have  been  silent,  and  the  saids  lords  of 
Committee  could  hare  taken  no  exception 
against  him  for  his  said  silence.  And  there- 
fore that  part  of  the  said  PanueFs  alleadgance 
stands  relevant,  notwithstanding  of  the  answer 
hearing  that  ha.  could  not  have  been  com- 
pelled to  have  made  any  deposition  either  npoa 
liis  oath  or  declaration,  if  lie  liad  remembered, 
and  had  alledged  tlie  danger  that  was  to  follow 
and  ensue  thereupon.  In  respect  whereof,'the 
said  replies^  and  every  one  of  them,  oi^ht  to  be 
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rtp«lM»  in  rcflpect  of  tbenid  aUeadg^acct  Bod 
dttuliei  made  in  fortification  thereof. 

It »  farder-  duptyed  tor  t\M  Pannel  by  Mr. 
Alerunder  Fewrmt^  Tiiat  where  it  is  rrplved 
by  my  JUord  Aclvucat  ti>  that  part  of  the  iatt 
dfifcnoe,  bcariag  that  Mr.  WiUiam  HatK,  thf: 
•utbor  andpeimer  of  the  aHed^od  ijhel,  by  \*\% 
•wn  grant  in  his  miisive  letter,  and  uUo  ac- 
JcBowiad|(cd  by  the  Dittny,  tliat  his  declara- 
tion that  the  paani^l  %^\'ff  his  allowance  to  the 
pcnaing  and  f^irmingbfttie  said  alted^ed  libel, 
cwioot  be  respected,  nor  have  any  faitb«  *  lyoia 
'  particeps  criinints  ad  versus  socium,  idem  iiaa 

*  facit/  ithereapou  my  Lord  Advocat  inittrt.a 
grant  against  the  pannel,  of  his  giving  allow- 
ance to  Mr.  Haig  in  the  foming  of  tlic  alledg- 
cd  libel :  To  which  it  is  answered,  That  the  in- 
fcrenoo  and  the  consequence  is  not  good,  and 
Ims  no  ibrce;  because  the  foresaid  defence 
4oet  no  ways  infbrce  a  grant  of  allowance  by 
Ibe  pannel  to  the  fonoing  of  tbe  nlledged  iibef, 
bat  does  only  import  that  Mr.  William  Haig, 
the  author  and  penner  thereof,  that  his  dedara* 
tion  (not  granting  any)  bearing  the  pannel  to 
have  given  allowance  to  bim  in  forming  the 
nUcd|[ed  libel,  cannot  be  respected,  nor  have 
•ny  laith  at  all  against  the  pannel,  hnmelf 
bctng  cleaiiy  the  author  and  penner  thereof; 
'  quia  particeps  aut  socias  cruninis  advtfrsus 
•*  atiuin,  fidem  ndn  facit.' 

It  is  aloo  farder  duplyed  for  the  pannel  by 
ibe  said  Mr.  Alesaoder  Pearson,  That  where 
it  ia  replyed  bv  ny  Lord  Advocat,  that  it  is 
against  law  and  reason  to  oppone  jmt^raTuium 
Ml  truminaUbu$y  and  that  tae  opposition  of  aa 
oath  given  has  only  place  ia  civilibut ;  it  is 
answered,  that  tbe  contrair  b  true  in  law,  to 
wit.  That  causes  criminal  are  sometimes  even 
decided  bj  oath  of  yart^  by  clear  law.  First 
Le^.  S5,  ^  5,  F.  de  Jargurando :  Verba  Legia, 
'  5i  quia  jaraverit  se  non  capuisse,  ooa  debet 
'  adjuirari  hoc  jorejur«ado  in  actioae  forti,  oiiia 

*  nliad  est  furtom  fecisse,  quod  vel  elate  &eri 
f  potest.'  £t  Leg.  6,  $  5,  F.  de  bis  qui  notantur 
infiimia :  verba  legia,  *  Sed  et  si  jurejixrando 

*  delato  juraverit  quia  ooo  deiiquisae,  aoo  erit 
^  tiotatas ;  nam  qiiodammodo  iniwoentiam  Ham 
'jorejuraada  approbant,  quibos  lace  dariui 

*  est.    ]&t  in  cauaia  cfiossnalibas  ittnuneniam 

*  dcfcrri^erao  etaam  oauais  cnaiiaafes  f«r  jara^ 

*  mentom  de&auim  deddi.'  And  it  it  alike, 
'  utFum  jnfrjaiaadam  a  jndioe  «a  a  parte  dela» 

*  turn  sit>  vtrumifue  enira  deciaorinm  .«st  litis : 
'evf^reaaa  Leg.  i.  F.  de  jarejurando:  verba, 

*  maiinnim  remedium  exipedicndarum  Iftium  ia 
^  ttsoin  venit  juriajuvaadi  relig^o,  quia  vel  ex 
'  pactione  ipaorent  litigaminra,  vel  ex  aothori^ 
^  tate  judicia  decidadtiir  controversic :  et  ratio 
<  quia  judex  non  defett,  juramentom  «isi  in 

*  sapplemenHim,  et  uhi  res  aliter  nrobari  non 

*  peteat.'  And  thcsc^Mre  that  part  ofthedefrnoe 
Ibrasaid  stands  good  and  relevaal,  oatwithatand- 
MK  of  the  reply. 

It  is  Ukewtse  doplyed  by  Mr.  Joka  ffkbtt 
for  the  Pannel;  Where  it  ia  replyed  by  my  Lord 
Adyoeat,  that  the  opponiug  of  the  pannd**  de» 
foMoof,  whereifi  he  itisavana  tha(  he  is  aoi* 


tbor,  deviser,  coosrsous  or  acoeisaiy  la  the 
fnuiiing  of  the  alledged  libel;  i«  not  a  defeaoc^ 
but  a  denyal ;  it  is  duplyed,  TiAt  kundry  points 
of  the  ditiay  b«  in^  qualihed,  by  tbe  paiinel's 
dep«#»ition,  Ghere  results  to  bim  a  rvlevant  de* 
fence  411  law,  upon  ilie  indiviiiibihty  and  coiiip 

*  pU'X  taking  of  his  depiiaitiuns, '  quia  confes^ 
'  non  potest  pro  parte  acceptari,  et  pro  parte 

*  spemi  :*  Bartol.  in  Leg.  Aurebus,  ^  Idemqini- 
siir,i)um.  S.  F.  de  Liberatioiie  Legala.  Pharra. 
Qutest.  81.  num.  16B.  et  aliia  numer,.'  4^aaadft 

*  eat  'prassumptio  quod  qualificato  coafidenie 
'  occiderit  ad  aui  defensiooem,  at  parte  si  oc* 
'  cidens  sit  vir  probus,  nullamque  occidf-Bdi  et 

*  ofiendetidi  causam  habebat,  et  qaia  Occisos 
<  erat  homo  rixosus;  talis  qualificata  confinsie 

*  non  potest  dividi,  neo  piena  extraordiaaria  im- 

*  poai,  et  sicconhtens  omninoabsolveodesest.' 

Whereas  it  is  replyed  by  m3r  Lord  Advocat, 
that  tbe  relevancy  of  the  qualilicatiDn,  and  dis» 
conformity  of  the  pannel's  deposiitons,  is  not 
proper  to  be  debated  here,  but  must  he  femicted 
to  ttie  assize  ;  it  is  duplyed.  That  all  dispeie 
and  debate  of  law  mu6t  Iw  decided  by  the 
judge,  and  is  not  pertinent  ii>  be  agitaicd 
before  tbe  aaaise,  who  are  only  judges  Jkeli  it 
giuftUaweg  to  make  ifM|uiry  into  the  venty  of 
the  deed. 

Wheieas  it  is  replyed  by  roy  Lord  Adtocaty 
that  iaterbning  *  vbi  ia  actti  ipao>  vd  post 

*  actum  qnocuiiqua  tempore,'  of  a  piece  drawa 
Of  for  the  use  of  the  panael  and  others  in- 
terested, evidenon  the  pannefs  accessary  coo* 
curse  ia  the  forming  and  deviaing  the  piece: 
it  is  daplyed.  That  it  is  most  anreesonaUc, 
becaaae  it  shodd  follow,  that  iBterhaieg  of  any 
piece  or  book  sboold  import  conceiae  in  tbe 
first  framing  of  it,  which  is  oootrair  to  reason. 

Whereas  it  is  replyed  by  my  Lord  Advocat, 
That '  principium  et  finis  taaqaam  duo  extreme 
'medium  incladunt;'  aa  is  acknowledged  by 
••  in  the  use  of  that  maxim ;  and  oonseqecnlly 
that  tbe  first  intimation  of  the  panael's  kiiow* 
ledge,  and  the  immediate  receiviag  of  the  pieoe 
challenged,  and  interlining  cjr  fint  fi^t^  M 
relevant  to  make  the  pannel  author,  or  aire 
and  pert:  it  ii  daplyed.  That  that  maxim  is 
used  by  tts  in  the  interpretation  of  saiulry  paf- 
saf^et  of  a  piece  dene  am'ee  cea/eef«,  whick 
therefore  mutt  be  presumed  to  be  done  «ee 
tmimoet  una  sfy/e,  by  the  analogy  of  the  two 
extremts  iaterprttini^  Uiemidst;  and  can  never 
he  used  to  nmke  disperat  acts,  to  joja  pr» 
pestemady,  to  pih>ve  aoeesiipn  ia  fonnteg  and 
devising,  seeing  the  first  imitation  afledgad  by 
ray  Lord  Advocat  it  of  knowledge,  whin  pre- 
supposeth  a  thing  to  be  dontL 

Where  it  is  replied  l^aayLovd  Advocat, 
that  the  Libel  produced  before  the  lords  of  the 
committee  with  the  pannd'i  depositiona,  not* 
withstaadins  prcmbe  and  aasonmce  that  they 
fhoohl  not  be  used,  may  be  used  by  my  Lord 
Advocat,  and  that  the  piooeduve  of  the  lunis 
of  oonraiittee  is  most  warrancabici  that  the 
{Mnael  was  obliged  to  answer  by  bis  -atteadn 
ance :  it  is  duplyed,  That  the  warraniabfe  pro^ 
oedurt  of  the  committee  ia  not  ooatertedj  nor 
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caattbt  lie)  and  that  the  pannd,  albeit  k« 
Gotild  »oc  decline  biB  majcgty'6  coininissyionen, 
ntfrkii  ^9rf  weH  in  rtiison  aud  law  have  refuted 
te  defMne  bit  own  dittay.  And  vn  adhere  to 
the  roriaev  eitations,  averring  that  the  atturance 
given  by  jMget  should  iecure  paaneb  aguinal 
any  uae  that  could  have  been  inade  of  tlieir 
demitions. 

It  is  added  to  the  dnpliev  by  Mr.  Robert 
MaegUii  That  where  my  lArd  Advocathas  re- 
plied, that  the  oath  of  a  party  to  be  indicted 
may  be  urged  in  orlmiiials,  *  i)Qod  hoc  viz  sit 

*  aodkom  in  jure/  Claras  §  ulr.  Quasst.  63,  et 
QiMBSt.  45,  num.  9.  And  if  it  hath  been  prac- 
tised in  some  paitSy  as  likewise  in  this  country 
iif  the  Examination  of  these  w1k>  are  to  be  in- 
dicted, f  Con^netttdo  ilia  est  vetustas  erroris 

*  <|tt«  Bon  adee  soo  momento  valtturR,  nut  ut 

*  legem  vincat  aut  rationem/  Apud  Gre«i;ori- 
only  et  Codice  Jastmiano,  qu«  sit  lon^a  Con- 
soetudo*  The  reason  of  tlie  law  is,  that  the 
mainfaining  of  our  life  is  so  natural,  that  what 
will  we  not  say  for  the  defence  of  it  f  '  £t  su- 
'  pra  omnia  evitandum  fit  peijurium.'  And 
the  reasons  of  the  practicians  is  nothing,  which 
is  Usif  crimes  should  be  unpunished  :  for  upon 
pvobation  by  writing,  witnessf  s  or  otiier  con- 
feasitin,  ptm  won  ttt  juratm,  or  upon  presump- 
tions IttCf.  meridiana  ctariores,  an  alledged  cri- 
minal may  be  put  to  the  k  nowledge  of  ahy  as- 
syce  *  or  otherwise  the  question  may  be  a!<ed, 

*  ad  eKciendam  veritatem.'  And  where' cele- 
rity of  ptmislmient  may  be  objected  rather  or  a 
man  perjure  himself,  '  vindictes  tarctttas  sup- 

*  pUeii  gravitate  rompensetur.*  But  accepting 
the  praetiqee  to  be  so,  I  say,  thnt  <  in  cbiifes- 
'  sione  jorata  nulk)  poen«  metu  propter  impu- 

*  nitatem  premiesam.*  The  nia^inn  of  the  law 
miMt  be  here  received,  qvod  approbo,  non  Ye- 
probo;  especially  seeing  the  pannel  was  so 
simple  and  careless  in  respect  of  his  innocency, 
that  he  remitted  the  forming  of  his  depositions 
to  the  lords  of  committees  themselws,  he  be- 
ing then  removed  the  time  of  the  dyting  and 
wanting  uf  them,  and  did  subscribe  them  fide 

Where  it  is  replyed,  thnt  advising  and  devis- 
ing n»ay  be  attnbuted  or  qnalified  hy  any  sub- 
aequent  dee<l  to  the  alledged  crime ;  it  is  an- 
swered by  that  of  Sallust,  *  Et  antequam  inci- 

*  pias  eoiisulto,'  £rc.  and  so  it  is  in  mandato. 
And  as  to  the  ratihabition,  ettfictiojurit;  and 
it  is  to  be  understood  *  in  eriinintbus  manifes- 

*  ii%  et  nOn  ubi  qineritar  d^  namine  criminis  ;* 
as  in  oer  ease.  And  remits  to  the  distinction 
allec%ed  in  the 'hinder  part  of  the  first  excep- 
tion. 

It  is  duplyed  by  Mr.  Bbger  Mtmat  to  the 
t«o  practiques  of  A-nehindrane  and  Carrnrie 
alledged  by  my  Lord  Advocnt,  lliat  they  suit 
not  this  case,  sayins;  that  deposiuons  should 
liot  prove  In  fav»ur  of  the  pantiel,  becauste  if 
any  depositions  were  given  by  the.«ie  two  per- 
sons, not  granting  th^  same,  they  were  given 
after  their  indictment  fbr  the  crimes  of  murder ; 
boC  here  the  depositions  are  given  before  any 
critte  knowtt.    Secondly,  If  an^  depositions 


were  given,  they  Were  the  voluntary  deposi- 
tions of  the  party,  not  demanded  by  the  judge. 
Thirdly,  it  is  not  replied,  that  these  delinquents 
proponed  any  defence  upon  their  depositions, 
and  craved  their  said  depositions  to  verify  ther 
said  dispute.  Lastly,  it  was  not  there  alledgsd 
and  ofiened  to  be  proven,  That  there  was  atm 
other  author  of  the  said  murder,  which  vra* 
their  crime;  whereupon  if  they  had  conde- 
scended and  ofi^red  to  prove  the  saqiei  their 
depositions  would  have  been  further  respecMl. 
In  respect  of  which  dear  differenocs  of  thes* 
delinqnents  from  this  case,  no  respect  caa  he 
bad  to  the  practiques  alledged. 

The  Dyet  continued  till  to-morrow  the  11th 
instant. 

Curia  legitime  aiHrnnata,  the  said  11th  of  De- 
cember, 1634.  Parties  and  Procurators  aa 
before. 

The  king's  majesty's  Advocat  having  heard 
the  Duplies  made  to  his  lordship's  Reply*  de- 
clares that  he  finds  nothing  v^orthy  therein  to 
be  answered,  except  one  point  of  law  moved 
very  impertinently  anent  the  division  of  con- 
fession in  criminals,  and  another  made  iayacfe 
anent  tlie  challenge  made  to  the  committee  in 
an  alledged  promise  made  to  the  pannel  at  the 
time  of  his  ex^xmination.  And  for  tlie  firsts 
which  is  di>putaUIe  in  jure j  if  it  had  been  per- 
tinent to  tne  purpose,  his  majesty's  Advocat 
declares  he  would  have  triplyed  thereto  in 
writing,  and  is  ready,  upon  my  Lord  Justice's 
desire,  to  clear  it  to  his  lordship.  And  as  to 
the  other  part  infucto^  it  is  more  pertinent  to 
be  cleared  before  the  assyze.  And  therefore 
he  superbedes  his  answer,  excepted  he  be  en* 
joined  thereto  by  my  Lord  Justice  General. 

0.uint(^  It  is  alledged  by  Mr.  ^oger  Mowat 
for  the  pannel  againstt  the  second  alternative 
of  the  Dittay,  That  the  pannel  oughi  to  be  a»^ 
soihsed,  and  cannot  be  put  to  the  knowledge 
of  an  assyae,  for  alledged  hearing,  concealing, 
and  not  revealing,  and  not  apprehending  of  tM 
author  of  the  alledged  infamous  libel,  and  al- 
ledged divulging  and  dispersing  therleof,  as  the 
Dittay  bears :  because  giving,  and  not  grant- 
ing, that  the  foresaid  supplication  quarrelled 
might  be  found  scandalous  against  Mr.  William 
Haig,  the  known  author  thereof;  yet  guo&d 
this  pannel,  who  is  not,  nor  cannot  be  found 
the  author,  it  cannot  be  so  declared,  becau^ 
the  addition  of  the  act  1594,  niilitats  only 
against  such  writings  as  are  manifestly,  clearly, 
and  without  doubt  or  difficulty  evident  and 
seen,  and  known  to  be  infamous  libels,  and  at 
the  very  first  sight  may  appear  such  unto  every 
ordinary  understnnding.  Bat  the  quarrelled 
supplication  beinf;  of  a  dutiful  strain,  and  such 
as  might  be  mistaken  even  by  very  understand^ 
ing  readers  and  liearers,  the  atldition  of  the 
said  act  can  no  ways  be  extended  to  the 
hearers,  concealers,  not  revealers,  and  not  ap- 
prehenders.  But  so  it  b,  that  the  said  qoar- 
relled  supplication  was  delivered  by  the  said 
author  to  the  pannjd  at  an  htittnb^  suppficaiioa^ 


te5]       STATE  TRIALS^  10  Chaues  I.  l6%^.^Th4  Trial  (fLord  Balmerino,     [65G 


and  giveii  by  faim  to  ilie  earl  of  Rothes  m  lui 
humble  supjjlication,  and  returned  to  him  un* 
der  the  same  name :  likeas  the  paonel  is  con- 
tent  to  make  faith  anent  bit  knowledge  and 
eonceiitiQD  thereof,  that  he  received  and  re- 
tained the.  tame  eo  nomine ;  and  therefore  can- 
not be  put  td  an  assyze  upon  these  points,  see- 
ing they  are  points  tiiat  cannot  in  reason  be 
found  capital  by  the  common  and  oivil  law, 
but  bv  the  said  addition,  which  was  made  in 
turbulent  tiroes,  and  never  took  effect,  but  in 
continual  desuetude,  as  has  been  said  before. 
And  it  were  very  hard,  upon  such  ane  act, 
never  practised  heretofore,  to  make  noblemen 
and  others  his  mnjesiy's  good  subjects  obnoxi- 
ous to  k  Capital  crime.  And  albeit  the  said 
quarrelled  supplication  niiuht  now  be  found  to 
be  infiemiouB,  yet  the  finding  it  now  to  be  such, 
ought  not,  nor  cannot  be  drawn  back  to  infer 
the  pain  of  death  upon  those  who  bona  fide  did 

the 


they  did,  thereby  not  to  have  incurred  the  hard 
and  rigorous  censure  of  the  said  ace  of  parlia- 
ment. Secondly,  It  is  alledged,  that  obsolvi- 
tur  ou^bt  to  be  granted  nt  suprn  to  the  pannel, 
because  the  supplication  quarrelled  was  never 
declared  heretofore  infamous :  and  before  it 
had  been  declared  infamous  and  scandalous, 
and  by  the  said  declarator  the  pannel  had  been 
certified  of  the  danger,  the  alle^ged  having  and 
hearing  thereof  cannot  be  now  sustained  as  a 
relevant  ground  to  infer  this  criminal  pursuit 
and  pains  of  death  against  him.  And  with 
reason  it  should  have  been  first  so  declared 
against  him,  that  he,  and  others  his  majesty's 
loyal  and  good  subjects,  being  lawfully  war- 
9anted  by  the  said  Declarator,  might  have 
thereafter  eschewed  to  have  offended  in  that 
kind.  Thirdly,  al^lvitur  ought  to  be  granted, 
because  th^  said  quarrelled  supplication  was 
intended  and  offered  to  be  presented  to  his  sa- 
cred majesty;  which  intended  offer  of  the  said 
supplication  by  the  earl  of  Rothes,  put  the 
paonel  i'»  /ti/o,  that  he  could  never  have  sus- 
pected any  crime  or  punishment  for  hearing, 
keeping,  &c.  to  have  followed  after  the  said 
intended  offer :  and  so  was  thereby  in  optima 
fide  to  hear,  keep,  and  not  to  reveal  any  thing 
thereanent.  The  making  of  the  which  offer  to 
his  royal  majesty,  in  the  panuel's  judgment, 
did  then  vindicat  him  that  he  thought  nor  con- 
ceived not  the  said  supplication  scandalous  or 
seditious ;-  seeing  it  is  presumed  that  no  man 
of  judgment,  or  ordinary  sense  and  reason, 
would  he  so  foolish  as  lu  offer  his  onn  Dittay 
to  his  priuce.  * 

And  that  the  Pannel's  innocency  may  far- 
ther appear,  and  that  his  Opinion  and  Judg- 
ment of  the  said  quarrelled  supplication,  as  he 
offers  to  declare  the  same  then  to  have  been, 
may  be  trusted  above  all  >other  presumptions 
that  can  be  adduced  in  the  contrair ;  it  is  to  be 
remarked,  aiid  gravely  and  wisely  considered 
by  the  judges,  that  the  pursuer  in  effect  has  no 
•iher  evidence  nor  probation  of  the  sitid  par- 


tioulars  libelled  in  the  said  dittay  against  the 
pannel,  but  »uch  as  proceed  from  his  own  de-. 
positions  m&de  before  the  said  ooouniitee: 
which  point  is  so  considerable,  that  in  reason 
no  advantage  should  arise  thereupon  against 
him,  seeing  he  was  not  obliged  thereto,  but  of 
his  own  accord.    And  as  in  law  a  person  ac? 
cused  criminally  cannot  be  compelled  either  to 
depdne  or  declare  at  the  .command  of  the  judge, 
so  the  depositions  given  by  this  pannel  before 
the  said  committee,  should  not  be  respected,  in 
so  far  as  the  same  may  be  made  ane  ground  of 
the  said  dittay,  which  concludes  and  infeis  no 
less  against  the  pannel  nor  the  pain  of  deatli. 
And  for  the  point  of  concealing  ^d  not  re* 
vealing  the  said  writ,  defucio  the  same  was  re- 
vealed by  the  pannel  to  the  earl  of  Rothes,  in 
so  far  a^  tlte  same  was  appointed  to  be  pre- 
sented to  bis  sacred  majesty*  and  thereby  to 
have  be^n  revealed  to  his  highn^s :  UkeKs  ac- 
cordingly the  earl  of  Rothes  did  offer  to  present 
the  same,  as  said  is.    In  respect  whereof,  a^ 
tolviiur  from,  the  said  conceding  and  not  re- 
vealing ;  absolviiur  likewise  for  not  apprehend- 
ing, because,  as  is  said  before,  the  pannel  is 
read^  to  declare,  that  in  his  judgtnent  and  con- 
ception he  did  not  think  the  said  quarrelled 
supplication  to  bo  such  as  it  is  libelled  by  the 
dittay,  for  the  reasons  before  adduced.    A  ad 
in  that  respect  it  was  hard  for  him  as  a  private 
man  to  take  upon  him  to  apprehend  the  author 
of  a  writing,  which  before  he  had  not  conceived 
to  fall  within  the  compass  of  the  said  act  of 
parliament.     For  albeit  in  matters  of  treason 
all  good  subjects  are  obliged  in  duty  under  all 
highest  pain  to  discover  and  delate  authors  and 
practisers   thereof;    yet  in  other  matters,  in 
writing,  and  such  liko,  wherein  are  doubtful 
and  ambiguous  expressions,  which  may  suffer 
divers  interpretations  and  oonstnictions  accord- 
ing to  the  humours,  capacities,  and  conceplioos 
of  the  readers ;  there  is  no  such  necessity  posed 
by  the  said  acts  of  parliament  libtlled,  nor  by 
the  makers  of  the  same,  tliat  a  writing  coming 
to  a  man's  hands,  i%  hereof  he  makes  not  tlie 
right  sense  and  meanine  as  others  do  make 
thereupon,  that  the  said  writing  not  rigljtly 
understood  bv  him,  shall  thereupon  be  a  ground 
of  a  criminal  pursuit  to  make  him  lose  his  life 
for  not  taking,  or  not  apprehend mg,  ^r  not  re- 
vealing the  author  of  the  said  writ.    The  pre« 
parative  seems  dangerous  and  singular;  it  would 
therefore  be  carefully-  adverted  unto^  specially 
at  this  time,  and  in  this  case;  when  as  the  pot- 
ting of  the  said  act  in  practice,  seems  to  bavs 
the  first  beginning  upon  this  pannel.     And  the 
taking  and  apprehending  of  leidges  has  hereto- 
fore been  dangerous  to  sundry  appreheuders ; 
and  is  instanced  by  the  earl  of  QiMsensbury  and 
the  laird  of  Geichtis  practices,  for  taking  of 
leidges  at  their  own  hands. 

It  is  answered  t6  that  part  of  the  said  Ditt.iy 
anent  Mr.  Ilaig's  apprehending  of  bis  own  dan- 
ger upon  the  simple  sight  of  the  committee's 
letter  by  the  pannel.  That  that  cannot  make 
the  pannel  accessary  to  his  escape,  no  more  nor 
his  own  consent  anent  the  |»enniog  of  the  said 
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4)aanrelled  sop  plication  can  make  the  pannel 
airt  and  part  of  the  torniin}r  aud  penning  there- 
of'; iieeing  the  said  pannePs  »ecund  depositipn 
bears  that  he  was  neitlier  iipon  the  counsel  nor 
kiiinr ledge  of  his  escape,  and  knew  not  of  it 
'till  three  or  four  days  alter  he  was  gone.  Tliat 
pan  of  the  dittay  anent  the  panuet'9  receiving 
of  Mr.'Haig's  letter,  is  no  way  relevant  to  infer 
cbe  pain  and  crime  libelled  against  tiie  pannel. 
First,  because  this  is  not  a  inauer  of  treason, 
wherein  receiving  and  writing  orletters  are  pro- 
hibit. Secondly,  The  pannel  was  not  prohibit 
by  the  lords  of  the  committee  to  receive  any 
letters.  Thirdly,  The  said  letters  are  produced 
and  delivered  to  the  saidu  lords,  which  in  rigour 
of  law  he  needed  not  to  have  done.  Fourihl  v, 
Being  produced,  they  prove  nothing  again&t  the 
pannel,  but  are  clearly  in  his  favour ;  because 
Mr.  Haig  professes  himself  therein  to  be  author 
and  penuer  of  the  said  supplic;ition.  ^nd 
where  it  follows  in  the  said  ditta?,  that  it  is 
affirmed  and  avowed  in  some  of  tiie  said  mis- 
sives. That  Mr.  Uaig  had  the  pannel's  appro- 
bation and  allowance  to  the  making  and  pen* 
ning  of  the  said  supplication,  that  is  altogether 
irrelevant,  as  having  no  warrand  from  the  said 
snissive  letter,  which  contains  no  such  affirms- 
^on  as  is  libelled.  -  And  the  pannel  craves  the 
letter  bearing  that  passage  {m>sently  to  be  read, 
seeing  it  is  in  my  Lord  Advocat's  hands ;  which 
desire  should  be  granted,  because  the  pannel 
•has  seen  it,  %«ith  tbe  rest  of  his  said  missives,  by 
warrand  from  my  lord  justice  and  his  assessors. 

It  is  added  by  Mr.  Alexander  Pearton  to 
the  £xceptton.  That  the  pannel  is  not  guilty  of 
concealing,  not  revealing  and  divulging  of  the 
alledged  infamous  libel,  because  the  writing 
quarrelled  being  in  form  of  a  supplication,  and 
used  as  a  supplication  by  offer  made  thereof  to 
his  majesty,  who  then  gave  no  signification  of 
fluiy  offence  therewith,  the  pannd  is  not,  nor 
cannot  be  counted  formally  a  concealer,  not 
revealer,  or  divulj^er  of  an  infamous  libel,  there 
being  no  such  knowledge  nor  opinion  anent 
<tie  writing  foresaid  of  the  pannel:  '  Quia  in- 

*  juriam  potest  facere  nemo,  nisi  qui   scit  se 

*  injoriam  facere.'    Leg.  3,  §  S,  F.  de  Injuriis. 

*  Sed  accusatus  non  habebat  hanc  scientiam, 
'  sed  jnstam  cMisam   credendi,'  to  think  of  it 

otherwise  as  a  supplication,  for  the  reasons 
above  rehearsed.  '  And  as  when  any  is  accused 
of  theft,  it  is  a  good  defence  to  say,  *  Quod  do- 

*  mini  voiuntate  et  consensu  rem  contrectant, 
•*  saltern   putavit  dominum  coasensurum,  sive 

'id  falso,  sive  id  vero  putet;'  expressa  Leg. 
46,  §  7,  de  Furtis,  *  maxime  dum  snberat  infra 

*  causa  ita  crcdendum.'  So  by  the  like  reason 
in  the  matter  of  meddling  with  the  infamous 
libel,  it  must  defend  the  pannel,  that  he  had 
no  knowledge  or  conscience  of  ane  in&mous 
libel,  and  tlttt  he  bad  just  and  probable  causes 
CO  think  of  it  as  a  supplication,  *  sive  id  ftdso 

^  sive  id  vero  putavit,  et  generahter  ubi  de 
^  obligando  queritur,  propensiores  esse  debere 

*  nos  (si  habeamus  occasionem)  ad  negandum, 
•<  ubi  deliberaodo  ad  liberationem/  ait  Ariauus, 

VOL.  nu 


Leg.  47,  de  Obligationibus  et  Actionibus : 
'  ergo  in  re  prxseiiti  rapienda  est  occasio  nd 
'  liberatiunem  nccusati.  Specially  nnent  th^ 
divulging,  becau'^e  this  poiat  of  dittay  nnent 
divulging,  is  not  founded  upon  any  acts  of  par- 
liament, but  only  upon  the  common  and  civil 
law,  and  therefore  should  be  decided  by  the 
said  law  :  by  which  the  defence  now  alledged 
for  the  pannel  is  very  relevant.  Farder,  that 
part  of  the  dittay,  bearing  that  the  pannel  hf 
shewing  to  Mr.  Uaig  of  the  warrant  of  his 
citation,  did  thereby  give  liim  occasion  to  escape 
fiirth  of  the  country,  is  not  relevatit ;  because 
that  which  of  itself*  is  good,  may  give  occasion 
to  evil :  and  the  paiuiel's  shewing  the  warrunt 
of  his  citation,  is  no  more  nor  if  being  verbflUy 
cited,  he  Irnd  told  Mr.  Uaig  of  bis  citation, 

which  is  no  crime. 

f 

It  is  added  by  Mr.  John  Nitbct,  that  the 
dittay  subsuming  concealing  of  the  piece  quar- 
relled, is  contrary  to  itself,  bearing  the  impart- 
ing of  it  to  my  lord  ttothes,  of  purpose  to  pre- 
sent to  the  king's  mnjesty. 

It  is  added,  that  the  not  apprehending  the 
author  of  an  infamous  rt I lel,  is  not  relevantly 
qualified,  by  the  not  taking  of  Uaig ;  seeing 
it  is  not  libelled,  that  the  alledged  lihel  was 
declared  to  be  of  thst  nature,  or  conspicuously 
or  nottourly,  at  least  to  the  pannel's  Icnowledgc, 
an  infiimous  piece;  and  that  it  was  in  the 
pannc-rs  power  to  apprehend  tl>e  author  with- 
out incurring  any  hazard  of  law,  for  the  inju- 
rious interpellation  or  apprehending  of  any 
Eerson,  whom  he  was  not  able  to  convince  to 
e  autlior :  specially  seeing  the  not  apprehtMid- 
ingofthe  author  of  a  treasonable  piece  cannot 
import  any  guilt  agaiirst  the  not  apprehender, 
who  is  not  able  to  convince  the  author  of  the 
crime  by  lawful  probation,  and  therefore  not 
obliged  to  apprehend,  since  he  cannot  do  it 
without  the  danger  of  retaliation,  in  case  he 
succumb ;  James  6,  par.  2,  cap.  49.  And  iu 
law,  *  -Qui  injuriose  interpellit  in  judicio  civili 

*  tenetur  injuriam,*  F.  de  Injuriis,  Lege  19. 

*  Et  si  liber  pro  fugitive  apprehensus  sit,  ap- 
'prehendens  punitur.'  And  by  the  like  rea- 
son, the  apprehcnder  of  a  party,  whom  he  cannot 
coni'ince  by  lawful  probation,  is  punishable ; 
and  in  the  civil  law, he  is  obnoxious  in  the  pains 
of  Lex  Julia  de  Vipublica,  and  of  Lex  Cornelia 
de  Injuriis. 

Secondly,.  The  apprehending  injoincd  by  act 
of  parliament  is  <inly  subsidiary,  when  a  party 
is  declared  nutlior,  and  cannot  be  well  appre- 
hended by  the  judge:  and  a  party  that  is  ready 
to  delate  tlie  author  of  an  infamous  piece,  to 
the  end  that  he  may  be  apprehended  by  the 
judge,  he  is  not  obliged  to  apprehend  him  sum- 
marly. 

Ihirdly,  The  not  apprehending  uf  the  fore- 
said author  is  excuseable ;  because  the  pannel 
was  enjoined  by  the  lords  of  the  committee 
not  to  divulge  the  business  whereuj  on  he  was 
convened,  aud  to  keep  all  things  secret  until 
his  deposition. 

It  is  farther  ^ked  by  Mr.  licAeH  Macgill^ 
2U 
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aaent  the  not  apprehending,  That  the  paonel 
ought  to  be  aasoibcd  iheretrom,  because  free- 
,  dom  18  so  natural  and  favourable,  that  even 
amongst  the  Romans  many  of  tlieir  magistrates 
had  nut  Prehen^ionem ;  and  that  which  the 
tribunes  of  the  people  had,  it  was  aiiw  for  the 
people's  freedom.  Geliius,  Hb.  IS,  cap*  lU. 
wherein  it  is  certain  of  the  law,  '  quoa  nee 
<  magistratifaus  licet  aliquid  injuriose  facere, 

*  quiu  injuriamm  teneantur.'  Leg.  nee  Magist. 
S3,  F.  de    Injuriis.     *  Unde   etiam  captura 

*  debet  esse  ex  decreto  judicis  et  judicia  que 
^  resultant  ex  processu  generalis  mquisitionis 
'  debent  esse  sufficientim  ad  captaram,  decer- 

*  niturque  ca^tara  ex  facti  quuitate  et  debet 

*  processus  esse  informatos  licet  reus  qui  capi- 

*  endus  est^  non  citatus  sit:'  Clar.  §  ultima, 
Quaest.  88,  et  Quiestione  80,  num.  8. '  Quod  in 
'  d^ictis  enormibus  id  ita  hodie  servatur/  If 
then  it  b^  so,  in  magistratibtitcapturamjubenti' 
huSf  can  it  be  thought  that  any  municipr  1  law  can 
command  apprehension,  'nisi  in  ca&ibus  de 
'jure,  et  ratione  competentibus  V  And  so  '  in 
'  crimini bus  decorum  enormitate  jam  satis  con- 

*  stat^  (where  the  panael  professes  before  God) 

*  et  jurisjuraodum  purgativum  de  jure  recipitur. 
I^g.  fjex  Cornelia  5.  i  8,  de  Injuriis.  That  he 
never  remembered  of  such  an  act,  he  could 
never  have  imagined  at  that  time  the  piece 
quarrelled  to  have  been  of  such  a  sort,  much 
less  to  be  trensohable ;  and  rQnr^its  here  to  the 
distinction  of  crimes  propounded  in  the  last 
part  of  my  first  exception,  where  crimes  and 

'  pains  ougiit  to  be  ruled  in  reason  even  in  mu- 
nicipal laws  ;  and  except  in  such  seditious 
speeches,  which  is  the  first  sort  of  inorc^inat 
speeches  against  a  prince,  '  Ubi  et  tractatus 

*  adesse  debet,  ut  in  conjuratione  Catilinse  ;* 
po  lawyer  did  ever  think  the  haver,  hearer, 
^nd  not  revealer,  not  appiiehehder,  to  bepun-. 
isbable  by  death;  '  et  ut  videiur  absurdum.' 
All  municipal  laws  ought  to  receive  (heir  own 
limitations  according  to  reason:  and  remits 
here  to  the  second  part  of  my  duply,  in  forti- 
fication of  my  first  exception,  grounded  upon 

N  Gailus,  lib.  2,  Observaiione  33,  anent  the  in- 
terpretittion  of  municipal  laws ;  and  to  the 
limitation  expoqing  the  act  134,  which  forbids 
any  man,  of  whatrsoever  quality,  to  speak  in 
time  coming  anent  the  government :  which 
would  be  absurd,  if  it  received  not  its  own  li- 
mitation to  speak  (about  it)  in  council  and  par- 
liament. And  repeats  here  again  the  gracious 
"act*  of  our  dread  sovereign  anent  the  surveying 
of  the  laws. 


It  is  answered  by  my  Lord  Jdvocat  to  the 
fourth  Exception  propounded  against  that  part 
6f  the  dittay,  whereby  tlie  pannel  is  indicted 
and  is  punishable  by  death ;  and  that  by  the 
act  of  pari.  94.  for  not  apprehending  of  Ilaig 
the  author  of  the  infamous  libel,  and  for  not 
revealing  of  the  same,  ought  to  be  repelled  in 
the  hail  members  thereof.  And  notwithstand- 
ing' the  same,  the  dittay  in  that  part  is  scvendly 
and  ner  u  relevant,  ought  to  be  put  to  the 
kifeoinedge  of  an  assise;  because  It  is  subsumed 


in  the  dittay  precisely,  according  to  the  worda 
of  the  act,  i  nat  the  pannel,  wUo  knew  liaig 
to  be  author,  did  not  apprehend,  but  concealed 
him  and  it,  and  not  revealed  them ;  and  aJao 
gave  occasion  to  Ilaig  of  bis  escape ;  and  since 
his  escape,  received  divers  letters  from  hiro,  w  liich 
were  concealed  till  the  pannel  was  interrogal 
thereupon  by  the  committee.    And  where  it  is 
ailedged  in  the  exception,  that  the  dittay  it 
not  relevant  in  thi^  point,  not  coodesceoding 
that  the  infamous  libel  was  declared  to  be  aa 
infamous  libd;  and  in  particular  that  the  dittay 
in  tliat  part  is  coutrair  to  kbelf,  which  heart 
the  pannel  to  be  guilty  of  concealing ;  and  yet 
bears  also  that  he  delivered  it  to  the  earl  of 
Rothes,  to  be  presented  to  his  majestv  :  it  it 
answered,  that  the  dittay  is  relevanr,  because 
it  subsumes  directly  according  to  the  act  of 
-parliament,  which  speaks  not  of  an  infiftmout 
libel  declared  to  be  so,  but  of  an  infamout 
libel  of  speeches,  which  ace  so  really  in   the 
self.    And  there  is  no  contrariety  in  tlie  dittay, 
because  giving  to  the  earl  of  Botbet  is  con- 
cealing, except  it  were  qualified  that  the  eail 
of  Rothes  were  such  a  person  to  whom   the 
act  of  parliament  ties  the  hearer  to  rereal, 
which  he  is  not,  not  being  of  his  msjesor't  ae* 
Gcet  council.    And  where  it  is  alledged  that 
the  true  ndeaning  and  sense  of  the  act  is  only 
to  be  undenttood  of  reproaches  and  infamous 
libels,  which  are  certaiiUy,  conspicuously,  and 
nottourW  so,  and  not  of  such  speeches  end 
libels  which  are  of  a  doubtful  and  ambiguous, 
or  indifferent  nature,  which  at  the  first  view 
and  hearing  could  not  appear  to  all  men  to  be 
infamous  and  scandalous  :  it  is  answered.  That 

<  Uhi  lex  non  disiinguit,  nee  nos  dibtingaere 

<  debemus.'  And  seeing  the  act  comprehends 
reproaches  and  scandalous  libels,  which  are  so 
really,  *  et  non  opinione,'  the  judge  and  assise 
are  obliged  to  judge  and  proceed  according  to 
the  nature  of  the  thing  prohibited,  as  it  is  so 
really,  and  not  to  leave  plaice  to  frustrate  the 
execution  of  the  law. under  the  veil  of  opinion. 
And  of  the  law,  '  ignorantia  juris  nemineni  ex- 

<  cusat  ne  quidem  in  delictis,  licet  sic  igooran- 

<  tia  prohabilis  prscipue  in  atrocioribus,'  of 
wliicli  nature  this  is.  Neiilier  can  the  pannel 
pretend  excuse  upon  the  incertainty,  ohscurity, 
or  ambiguity  of  the  infamout  libel;  because 
this  infamous  libel,  by  the  first  .view,  reading, 
and  inspection  thereof,  might  and  should  have 
appeared  to  him  to  have  been  of  tliat  nature. 
And  no  nobleman,  or  whttsomever  subject  of 
whatsomever  quality,  being  o£  tiie  pannel's 
knowledge,  learning,  and  understaudiof,  can 
or  could  justly  pretend  any  doubt  or  scrapie ; 
but  that  the  said  in&mous  libel  was,  in  the  first 
view  and  reading  thereof,  of  the  nature  of  a 
scandalous  libel,  punisbed  by  death.  And  al- 
beit in  infamous  libek  against  subjects  there 
might  be  some  shadow ,  of  excuse,  by  reading 
and  looking  upon  the  same,  and  receiving 
thereof  either  for  curiosity,  or  ;to  learn  the 
quickness  of  a  wit  evil  set  •in  the  penning  o£ 
such  in  famous  libels:  but  such  excuses  are 
damnable  in  infat&ons  libek  which  touch  with 
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the  l^ast  aspersion  or  blame  the  honoor,  credit 
and  giorioas  estimation  of  our  gracious  sove- 
reign. Likeas  the  pannel  cannot  pretend  ig- 
norance, in  so  far  as  he  granted  in  his  deposi- 
tions, that  after  his  receiving  thereof  from 
Haig,  when  he  did  communicate  the  same  wjth 
the  earl  of  Rothes,  that  they  found  the  same 
of  such  a  strain  as  ougiit  not  to  be  presented 
to  our  gracioQS  sovereign.  And  where  it  is 
alledged  that  this  act  of  parliament  94,  in  the 
points  of  the  addition  anent  not  apprehending 
and  not  revealing,  are  not  of  crimes  punish- 
able to  death  by  the  common  law ;  nnd  that 
the  St* me  has  been  in  long  desuetude,  and  out 
of  use;  that  ought  not  to  be  respected,  because 
we  are  ruled  by  the  laws  of  the  kingdom,  by 
the  acts  made  by  James  1,  and  James  4,  be- 
fore ailedged ;  and  there  is  no  prescription  in 
kw.  And  where  it  seems  to  be  adduced  to 
infer  '  probabili^m  ignorantiam,'  it  is  answered 

*  Qood  ornnis  ignarantia  juris  est  improbabilis 
'  et  panibilSs.'  And  where  it  is  ailedged  the 
pannel '  habebat  ignorantiam  focti  eamque  pro- 

*  babilem  qufi  excusat  in  delictis ;'  in  so  far 
as  albeit  this  infamous  libel  was  punishable  to 
death  in'  the  person  of  the  author,  yet  it  cannot 
be  punishable  to  death  in  the  pannel,  not 
bein^  author  as  he  alled^es,  because  it  was  de» 
livened  to  him  as  a  supplication,  to  be  presented 
to  his  majesty;  and  that  be  presented  it  to  the 
earl  of  Rothes,  who  made  oflTer  thereof  to  his 
majesty;  and  after  returned  it  to  the  pannel, 
which  (as  the  pannel  alledges)  put  him  *  in  tuto 

*  et  in  bona  fide'  not  to  apprehend  Haig,  not  to 
reveal  it  to  any  of  his  majesty's  council  as  a 
scandalous  and  infamons  libel,  because  he  did 
not  conceive  it  to  be  so ;  and  is  content  to  de- 
pone upon  his  great  oath,  that  he  did  not  know, 
nor  apprehend  the  same  to  be  an  infamous 
lib^  :  it  is  answered,  that  the  nature  and  strain 
of  the  infamous  libel  mast  be  the  rule  of  pu* 
hishraent  or  impunity,  and  not  the  opinion  of 
Che  pannel ;  the  reproaches,  exprobations,  and 
scandalous  aspersions  thereby  put  upon  his 
majesty's  sacred  person,  estate,  and  government, 
being  so  nottour,  evident,  and  conspicuous,  that 
neither  the  pannel,  nor  none  of  his  knowledge 
and  judgment,  could  pretend  excuse  or  igno- 
rance in  the  reading  thereof;  *  Et  est  ignoran- 

*  tin  maxime  inexcusabilis  nescire  hoc  quod 
<  omnes  sciunt :'  bat  especially  in  the  pannel, 
who  adverted  lo^it  narrowly,  and  heard  it  not 
simply  spoken,  bat  had  it  delivered  to  him  in 
writing,  which  he  keeped,  copied,  and  advised 
with,  and  found  the  strain  thereof  of  that  na- 
ture, as  was  not  fit  to  be  presented  to  bis  ma- 
jesty. And  where  it  is  ailedged,  That  the  pan- 
nel cannot  be  punishable  to  death  for  not  ap- 
prehending of  if  aig,  and  not  revealing  of  him 
and  his  infamous  Irhel,  except  it  had  been  de- 
clared to  have  been  infamous,  and  Hnig  to 
bare  been  the  author  thereof)  and  that  the 
apprehending  of  Haig  irr  a  matter  so  obscure 
and  doubtsome,  would  have  been  dangerous  to 
the  psnnel  per  T^iavIp^mUm  or  retaliation,  or- 
dained by  the  act  of  parliament  of  king  James, 
Ws  majesty's  blessed  Either,  of  hap^jy  memory, 


pari.  2.  cap.  49.  It  is  answered,  that  act  of 
parliament  requires  no  other  declarator  but  the 
real  nature  and  quality  of  the  speeches  and  in* 
famous  libel ;  neither  could  tliere  have  been 
danger  in  apprehending,  being  warranted  by 
the  law.  And  where  it  is  alleged,  That  all  de- 
pends upon  the  pannel's  deposition  which  he 
made  voluntarily  for  satisfaction  of  the  lords  of 
comtnittee ;  and  that  therefore  he  must  have 
yet  place  to  clenV  his  own  depositions ;  and 
that  for  clearing  thereof,  he  is  ready  to  depone 
by  his  great  oath,  tliat  at  the  receipt  of  the  said 
infamous  libel,  he  received  the  same  as  a  sup- 
plication, and  so  keeped  it,  and  retained,  it : 
It  is  answered,  that  the  most  substantial  part 
of  the  dittay  is  founded  upon  the  nature  of  the 
infamous  libel,  and  not  upon  the  pannel's  de- 
position^; wherein  his  denial  or  knowledge 
upon  oath  cannot  liberat  him  from  the  punisn- 
ment  of  deatl/  contained  in  the  act  of  parli{»- 
ment. 

And  where  it  is  alled|ed,  that  albeit  the  ju^ 
tice  should  find  this  libel  to  be  infamous  now, 
yet  it  cannot  be  drawn  back  to  the  tiihe  of  his 
receipt  from  Haig;  if  is  answered,  that  it  needs 
no  declaration  of  judge,  and.  consequently  is 
not  to  be  drawn  back,  but  was  so  from  the  bef- 
ginning. 

And  where  it  is  ailedged,  That  albeit  in  mat- 
ters of  treason  all  subjects  are  obliged  to  de- 
late, yet  not  in  matters  which  are  duubtsom^ 
but  certain  ;  it  is  answered)  That  this  is  oeN 
tain,  '  et  de  jure  et  de  facto  :*  dt'juref  because 
commanded  to  apprehend  under  the  pain  of 
death ;  defacto^  because  of  the  said  infamous 
libel,  which  is  really  and  of  thi  own  nature  so. 

And  where  it  is  ailedged,  that  '  Credulitas 
'  in  iurtis  pnebet  causani  probabilem,'  for  tb« 
which  the  tiezt  of  the  laws  are  adducedi;  it  is 
answered,  *'  Quod  ilia  credulitas  probanda  est 
*  aliter  quam  per  juramentum  rei.' 

And  where  it  is  ailedged,  that  ^proniores 
'  esse  debemus  ad  liberandum  ;*  it  is  answereif, 
That  this  has  no  place  tft  atroehribns,  and 
which  are  so  clear  and  manifest  as  this. 

Aiid  where  it  is  ailedged,  that  the  Pannel 
ought  to  be  assoilzed  for  not  apprehending  and 
not  revei|ling,  because  he  did  reveal  it  to  tht 
earl  of  Rothes,  who  did  make  offer  of  it  to  his 
majesty ;  it  is  answered,  *  Qnod  nullo  modo 
*relevat,'  in  respect  of  the  act  of  parliament 
which  ordains  the  revealing  to.  be  to  a  counsel 
lor,  which  Rothes  was  not.  And  the  offer 
to  his  majesty  by  the  earl  of  Rothes  non 
reievatf  except  ii  be  ailedged,  that  the  earl 
of  Rothes  offered  it  to  his  majesty  as,a  scan- 
dalous libel)  to  be  punished  conform  to  the 
act  of  parliament;  which  is  not  not  cannot 
be  ailedged.  And  supposing  that  this  re^ 
venting  by  the  earl  of  Rothes  to  his  majesty 
might  be  sustained  as  lawful  for  procuring  im- 
punity from  the  act,  which  is  not  granted  :  yeC 
the  Pannel  is  punishable  to  death  upon  thd 
other  member,  for  not  apprehending  of  Hai^ 
whom  he  in  his  depositions  dt'clared  to  hav« 
been  the  author  thereof,  and  whom  he  ta'ivht 
have  apprehended,  buthat  the  timls'of 'r^beipl 
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thereofi  and' also' at  the  time  when  the  Pannel 
shewed  to  Uaig  the  warrand  of  his  citation 
before  the  Conimittee,  he  having  him  then  in 
his  power.  And  where  it  is  alledged,  that  he 
oouid  not  apprehend  him  then,  in  respect  of  the 
command  given  to  the  Pannel  hy  the  Commit- 
tee, to  ucquaiiit  no  persons  with  the  causes  of 
his  warnini;:  that  cannot  be  adduced  for  an 
excuse,  l>ut  ratlier  makes  the  Pannel  inexcusa> 
ble,  because  he  transgressed  tlie  command  of 
liie  Committee  in  showing  of  the  warrand  to 
Haig,  nnd  yet  did  not  apprehend  him  ;  but, 
showing  of  the  warrand,  gave  him  occasion  to 
escape.  And  where  it  is  alledged,  that  giving 
of  occasion  is  not  relevant,  and  also  that  re- 
ceiving letters  from  him  (not  being  in  a  mat- 
ter trensonai)le)  is  not  punishable;  it  is  an- 
swered, That  these  ciicnmstances  are  notes- 
lentiai  parts  of  the  Dittay  per  se,  but  used  as 
adminicles  to  aggravate  the  Pannel's  crime  in 
not  apprehending  of  Haig,  and  entertaining 
with  hiiu  correspondence  after  his  flight. 

'And  where  it  is  alledged  the  letters,  if  they 
were  produced,  would  prove  nothing  againft 
the  Pannel,  but  iiv  his  fevuurs,  non  est  hujns 
/oci,  because. now  we  are  only  upon  the  rele- 
▼ancy  of  the  Dittay.  But  when  they  shall  be 
used  in  the  proper  place  before  the  assize,  it 
will  be  clear,  tJiat  the  same  make  rather  against 
than  for  the  Pannel,  in  respect  whereof  ihe 
said  fourth  exception,  and  hail  members  there- 
ofy. ought  to  be  repelled. 

It  isduplyed  by  Mr.  Rogef  Mowatf  in  forti- 
fication of  the  Defence  proponed  for  the  Pan- 
nel, bearing,  that  giving  and  not  granting  that 
the  foresaid  6uppIicatio4i  <pjarrelled  mieht  be 
found  scandalous  against  Uaig  the  authoi;;  yet 
quoad  ihe  Pannel  cannot  be  found,  because  the 
addition  of  .the  act  94.militats  only  against 
clear  writings,  clearly  known  to  he  infamous ; 
and  at  the  ^rst  tliis  appears  not  so,  being  of  a 
doubtful  strain,  as  the  exception  bears. 

W  hereunto  it  is  replied,  that  the  hail  mem- 
bers of  the  Dittay,  anent  hetiring,  not  revealing, 
Botapprehcnding  the  authori  arc  severally  re- 
levaut,  in  respect  of  the  act  of  parliament; 
whereupon  it  is  subsumed,  that  the  Pannel 
knew  Haig  to  be  the  aut^ior,  and  did  not  ap- 
prehend him,,  but  concealed  and  rete:Ued  nei- 
ther him  iior  the  said  alledged  libel,  and  sick- 
like  occasioned  his  escape,  and  received  letters 
from  hitn  since.  It  is  duplyed,  tliat  the  said 
fourth  alleadgance  proponed  for  the  Pannel, 
stands  relevant  in  the  hail  members  thereof, 
notwithstanding  of  the  said  reply  founded  upon 
the  said  act  of  parliament;  and  the  Pannel  re< 
fers  himself  to  the  said  exception  and  hail  mem- 
bers thereof,  to  be  judicially  pondered  and  con- 
sidered. And  farther  alledges,  that  the  said 
reply  is  not  relevant,  bearing  that  part  of 
the  subsumptiun  of  the  I^ittay  is  founded  upon 
the  9Bid  act,  bearing,  that  the  Pannel  knew 
Haig  to.be  the  author,  and  did  not  appreliend 
him  :  Because  albeit  the  Pannel  knew  him  to 
be  the  author,  as  his  deposition  bears  in  these 
words^  tbat  be  took  him  to  be  the  author ;  yet 


it  fbllnweth,  not  by  good  consequence  in  law  or 
reason,  that  he  took  him  to  be  the  author  of 
this  as  a  seditious  and  scandalous  libel,  as  my 
Lord  Advocat  in  his  replies  bears  hardly  upon 
us,  which  were  to  take  controversum  pro  eon- 
fesso :  And  so  the  Paiinel^still  abiduig  by  his 
former  defence,  acknowleOges,  that  it  he  had 
known  the  libel  to  have  b'^en  infamous,  he  was 
tied  to  the  strict  observance  of  the  act  of  par- 
liament made  against  libels  of  that  nature  and 
kind.     But  seeing  the  Paimel  was  still  denied 
all  such  knowledge  as  is  ioforced  upon  him  by 
the  Dittay  ami  reply,  and  that4t  is  agaiitst  rea- 
son  that  any  furdtr  knowledge  of  a  writing 
should  be  inforced  upon  a  party,  otherwise 
than  he  declares  himsell^  and  has  declared  ub 
initio ;  for  he  has  still  atlirmed,  and  yet  does 
athrm,  that  he  never  conceived  that  quarrelled 
writ  to  have  been  infamous,  or  to  havecarlled 
or  rubbed  any  aspersions  upon  his  sacred  so- 
vereign ;  which  if  he  had  perceived,  he  would 
rather  have  lost  his  life  before  he  bad  conceal- 
ed one  jot  thereof,  as  he  was  bound  in  du^. 
And  so  seeing  the  gloss  and  commentar  of 
his  knowledge  of  the  said  libel,  must  always 
be  referred  to  himseU^  and  not  by  the  gloss 
ihade  in  the  Dittay,  importing  no  less  thau  the 
loss  of  his  life  ;  the  said  reply  ought  to  be  re- 
pelled, unless  it  were  alledged  that  the  Pannel, 
oy  his  kno«»  ledge  and  by,  bis  understanding 
had  perceived  the  said  libel  to  be  as  the  Dittay 
bears,  which  he  professes,  he  never  did.    For  if 
this  ground  hold,  that  all  men  reading  writings 
should  have  a  like  knowledge  thereof;  and  that 
any  reading  a  writing  should  understand  all  the 
sense  or  commentaries  that  could   be  made 
thereupon,  or  elste  to  incur  such  pains  as  might 
follow;   this  inconvenience  might  ensue,  that 
bairns,  or  mere  ignorants,  or  fools,  reading  wri' 
tings  of  this  <kind  and  nature,  might  incur  the  self- 
same dangers ;  which  isagreat  incouveuience,  for 
certainly  they  know  no  better :  and  by  their 
knowledge  they  apprehended  not  the  danger, 
which  wiser  and  more  learned  men  prying  more 
narrowly  thereinto,  did  perceive  and  find  ouL 
For  it  has  pleased  God  to  give  every  man  his 
own  particular  knowledge,  and  not  all  know- 
ledge to  one.    And  except  it  were  replied,  that 
the  Pannel  either  by  word  or  writins  had  signi^ 
fied  or  expressed  any  other  koowleajge  or  con- 
ception of  the  said  quarrelled  writings  which 
may  verify  against  liim  that  he  acknowledged 
the  same  to  he  scandalous,  as  the  Dittay  bears, 
the  said  reply  should  be  repelled  as  irrelevant. 
And  the  conception  and  knowledge  of  the  said 
writing  must  necessarily  be  referred  to  the  Paii- 
nel's  own  declaration,  whose  life  and  fortune 
cannot  be  taken  away  upon  another  man's  ex- 
position of  a  writing,  which  the  Panuel  is  con- 
tent to  make  faith  that  it  never  entered  in  his 
judgment  or  sense  to  know  that  to  have  been 
the  meaning  ;  which  if  he  had. known,  he  could 
not  but  at  the  first  view  have  fulfilled  and  obeyed 
the  law  set  down  in  the  saids  acts,  as  bis  dispo- 
sition,  and  his  carriage,  ami  his  bygone  actions 
clearly  evince,*  and  needs  no  further  questioning. 
In  respect  whereof,  the  said  reply  ought  to  be 
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repelled,  «b  attogether  irrelevant,  for  tbe  rea- 
•oaa  before  alledi|;ed. 

Aad  wheie  it  is  rt- plied  by  my  Lord  Advocat, 
Tliat  the  giviai^  of  tlie  said  int'amous  iibel  by  ' 
the  pfluiiel  to  the  e<irl  of  Hothes,  ihdc  facto  cou- 
cealiii^y  ejLCept  the  »ai«l  earl  were  buch  a  person 
to  whom  tbe  act  lyes  the  hearer  to  reveal; 
which  he  is  oot,  because  be  is  not  ane  coun- 
Bfllur  :  to  that  it  is  duplyed,  That  tbe  said  re- 
ply is  no  ways  relevant,  because  albeit  the  said 
act  of  parliament  exprt^sses  a  number  of  kinds 
of  persons  in  place,  to  whom  tbe  crimes  pro- 
hibit by  the  said  act  are  to  be  revealed ;  yet  it 
excludes  not  other  persons,  but  thai  such  crimes 
may  be  revealed  to  them  as  viell  as  to  tiie  per- 
sons contained  in  the  act:  and  the  reveaUug 
thereof  to  other  persons  would  be  counted  good 
service,  and  not  taken  for  a  fault  in  tbe  revealer. 
S«.<roiidiy«  The  said  earl,  to  whom  the  said  writ 
was  revealed,  albeit  he  be  not  privy-counsellor, 
yet  by  the  laws  of  this '  country  he  is  born  a 
couQ&>eltor,  and  was  so  at  the  making  the  said 
act,  as  all  the  earls  in  Scotland  were  tX^^n  :  and 
tiierefore  tbe  revealing  to  the  said  earl  may  be 
estimat  to  have  been  done  conform  to  the  said 
act.  Thirdly,  Tbe  said  earl  is  ane  sheriff,  and 
by  the  act  of  parliament  the  saids  crimes  are 
ordained  to  be  reyeaUd  to  sheriffs,  as  one  of 
the  persons  mentioned  in  the  said  act:  and 
tiierefore  the  delivery  of  the  said  quarrelled  writ 
to  tbe  earl  of  Rotlies  by  tbe  pannel,  is  clear  re- 
vealing^ and  not  concealing ;  at  the  least  is  such 
reveabng,  that  in  law  and  justice  should  liberat 
and  free  the  pannel  from  the  crime  libelled  in 
the  dittay,  and  f;-om  the  heavy  pain  that  follows 
thereupon,  being  no  less  than  the  loss  and  tin- 
•el  of  his  life. 

And  where  it  is  replied  by  my  Lord  Advocat 
to  that  part  of  the  said  defence,  bearing  that 
ibe  act  of  parliament  is  of  notorious  and  known 
•editioua  hbeis,  and  not  of  doubtsome  and  am- 
biguous writs,  which  in  reading  may  suffer  di- 
vers senses  and  constructions,  of  the  which  last 
kind  it  is  alledged  that  the  writ  quarrelled  is : 
to  tbe  which  it  is  rephed, '  Ubi  lex  non  distin- 
*  guit,  neque  oos  disiinguere  debemus/  And 
jeeing  the  act  comprehends  reproaches  and 
scandalous  libels,  which  are  really  so,  et  non  in 
opittione;  the  judge  and«f(syze  sliould  proceed 
according  to  the  thing. prohibited,  and  not  leave 
place  to  the  veil  of  opinion  :  To  that  part  of 
the  said  reply  it  is  duplyed  ut  supra.  That  albeit 
the  said  act  comprehends  reproachful  and  scan- 
dalous libels,  which  are  really  so ;  yet  it  follows 
not,  for  tbe  reasons  adduced  in  the  first  duply 
made  to  my  Lord  Advocates  first  reply  imme- 
diately preceding,  which  I  here  repeat  brevitatis 
cauta  ;  for  here  is  all  tbe  controverey,  Whe- 
ther my  Lord  Advocates  opinion  in  tbe  dittayi 
er  the  pannefs  opinion  in  tbe  defence  against 
tlie  dittay*  shall  earry  tbe  greatest  force,  seeing 
they  are  both  different  opinions.  And  it  seems 
most  favourable  and  most  reasonable,  that  a 
nobleman's  life  being  quarrelled  and  drawn  in 
question  and  hazard  upon  tbe  interpretation 
and  commentary,,  that  the  paanel  should  have 
the  preierencejanent  tbe  interpretation,  for  pre- 


servation of  his  life,  honour,  and  estate ;  espe- 
cially in  respect, that  it  is  not  only  simply  of^ 
fered,  that  he  would  declare  the  true  meanings 
which  he  always  knew  and  understood,  of  the 
said  writing,  but  likewise  offers  to  make  faith 
thereupon.  And  as  this  is  most  reasonable,  so 
it  ought  to  be  favoured  upon  the  pannel's  part 
in  this  yase,  so  heavy  and  so  dangerous  to  him; 
for  it  is  not  denyed,  but  the  act  prohibits  the 
bearing,  having,  concealing,  &c.  of  infamous 
and  scandalous  writings ;  but  this  writing  quoad 
eum  cannot  be  called  so :  neither  prohibits  the 
act,  that  readers  of  such  writings  should  other- 
wise read,  know  and  understand  the  same,  nor 
according  to  the  knowledge  that  it  has  pleased 
God  to  give  them. 

And  to  that  part  of  the  Reply,  benring  that 
tbe  Pannel  cannot  pretend  excuse  upon  tlie  un- 
certainty and  ambiguity  of  the  said  quarrelled 
writing,  because  by  the  first  view  it  might  and 
should  have  appeared  to  him  to  have  been  of 
that  nature;  albeit  in  libels  against  subjects 
there  might  be  some  excuse  by  reading,  retain* 
ing,  and  looking  upon  them;  yet  the  pannel 
cannot  pretend  ignorance  after  the  receiving 
thereof  from  liaig,  and  communicating  the 
same  to  the  earl  ol  Rothes,  that  they  found  it 
of  such  a  strain,  ns  should  not  be  presented  : 
It  is  duplyed,  1  hat  this  part  of  my  Lord  Ad- 
vocates reply  doth  unwillingly  force  the  pannel 
to  fall  upon  the  exposition  of  tbe  words  of  the 
said  libel;  which  cannot  be  eschewed,  in 
respect  of  that  part  of  the  reply,  bearing  that 
by  the  first  view  it  might  and  should  have  ap- 
peared to  him  to  have  been  of  the  nature  ol  a 
seditious  libel :  which  the  pannel  flatly  refuses, 
and  is  formally  contrair,  because  be  never  took 
it  to  be  so ;  for  tbe  first  words  of  the  said 
quarrelled  writ  are  thir,  (these)  *  Toohe  king's 

*  most  excellent  majesty,  the  humble  Supplica- 

*  tion  of  the  lords  and  other  commissioners  of 

*  the  late  parliament,  humbly  sbeweth,*  &c. 
And  these  being  the  first  words  of  the  said 
writing,  if  in  reason  it  may  be  affirmed  that  tbe 
pannel  cannot  pretend  excuse,  because  by  the 
first  view  that  writing  containing  these  words ; 
if,  I  say,  it  might  and  should  have  appeared  to 
him  to  have  been  a  seditious  writing,  the  pan- 
nel remits  himself  about  it  to  the  wise  and 
judicious  deliberation  of  tbe  judges  and  noble 
auditors.  For  as  it  has  been  oft  said  before, 
and  now  not  to  be  repeated,  the  pannel  dedares 
that  he  never  took  the  said  writing  in  his  opi« 
nion  and  judgment  for  any  other  kind  of  writing 
or  libel,  but  for  ane  humble  supplication  and 
remonstrance,  in  nil  humility  to  have  been  pre^, 
seated  to  his  sacred  majesty ;  and  which  accord- 
ingly was  delivered  to  tbe  earl  of  Rothes,  to 
h^ve  been  presented  and  by  him  offered  to  his 
majesty,  and  refused  in  manner  contained  in 
my  Lord  Advocat's  own  declaration  of  his  sa- 
cred majesty's  own  speech  and  words  uttered 
to  the  said  earl  of  Rothes,  the  time  of  the  of* 
fering  thereof:  whereupon  the  pannel  takes  in* 
struments.  And  so  the  said  quarrelled  writing 
not  beins  at  the  first  view  seditious,  as  is  libel)eci 
in  the  dittay,  and  contained  in  the  reply,  but 
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ia  ibf  nod  iist  voi^  being  8  moit  hMiUc 
supp)icaUi>B;  the  paoncl  moet  jartly  pretends 
eicuae,  tiiat  seeing  dtj'acio  tke  said  fine  words 
•re  not  sedkious  at  the  ivc9if.  yiefr,  thnt  therefore 
he  ought  niC  to  be  compelled  bj  this  ditta;,  as 
haver,  bearer,  and  concealer  of  the  said  sedi- 
tions wnting ;  but  ought  to  be  suffered  and  per* 
nutted  to  oudte  hi»  own  incerpreCation,  that  he 
stTer  thfinght  it  so;  aad  therefore  OEumot  be 
pursued  cnmiaaUy  upon  his  life  therefore^  as 
the  diftay  bears. 

And  at  that  port  of  the  Repl^,  bearing  that 
albeit  in  libeU  against  subj«cu  there  tsight  be 
some  excuse  by  readings  receiving,  and  looking 
upon  the  same;  ffX,  the  pannel  cannot  pretend 
ignorance,  in  respect  of  his  depositions,  after 
receiving  from  Haig,  by  eommuaicating  the 
same  to  the  eari  of  Rothes,  that  they  found  it 
of  such  a  strain  ae  should  not  be  presented:  to 
that  it  is  dopiyed,  That  the  saids  depositions 
make  notiuo|;  against  the  pannel;  for  tbepan- 
nel  did  never  deny  the  receipt  of  the  said  quai^ 
relied  Mntiog  from  Haig,  nor  that  he  did  com- 
mauiicate  the  same  to  Uie  earl  of  Rothes,  and 
that  they  found  it  of  such  a  strain  as  ^uld 
not  be  presented.  But  the  times  being  dis- 
tinguished, the  doubt  19  soon  solved;  for 
the  depositiuns  apparently  express  not  the 
times.  For  the  pannel  did  not  doMioe,  That 
before  delivery  of  the  said  qnarrelied  writing 
to  the  eari  of  Rothes,  and-  before  the  earl 
of  Rotlies  his  intended  offer  thereof  to  the 
king's  majesty,  that  they  found  it  of  such  a 
strain  as  simuld  not  be  presented:  but  that 
canference  bet^vixt  the  <*ttrl  of  Rothes  and  the 
paniiel,  was  long  after  the  intended  oflfer  and 
lefusiiig.  At  which  time,  upen  the  ocoasion 
of  the  ttarsbness  and  misconstruction  of  some 
vrords,  that  speech  was  uttered  betwixt  theAi ; 
and  from  ihnt  time  funti,  nothing  further  fol- 
lowed* And  therefore  the  panners  deposition 
makes  notiiiog  for  the  said  argument.  That 
the  pannel  could  not  pretend  ignorance:  in 
respect  whereof,  the  said  reply,  and  hail  mem- 
ben  diereof,  ought*  to  be  repelled.' 


It  is  farther  duplyed  by  Mr.  Alexander  Pear- 
•on,  That  where  it  is  replied  by  my  Lord  Ad- 
vooat,  that  the  panners  opiniob  of  the  writ- 
ing, and  the  aliedged  probaUe  -cause  of  his 
ignorance  to  be  a  scandalous  libel,  adduced, 
cannot  defend  the  pannel  from  concealing, 
&c.  because  the  writing  in  itseli  is  really  scau- 
dalousv  and  at  the  first  view  mi<*ht  and  should 
hove  appeared  in.  that  nature  to  any  man  of 
the  panners  understanding ;  and.  who  can  pre- 
tend oninion  '  nesciendo  hoc  quod  omnes 
*  sciontr  It  is  answered,  That  the  paonel's 
opinion  of  the  wnting,  and  the  probable  causes 
of  his  ignorance  of  the  same  to  be  scandalous, 
does  defond  the  pannel  from  the  cnmes  li- 
belled, not  only  for  the  reasons  and  laws  al- 
ready addnced,  in  the  matter  of  injury  and 
ottbcr  crimes,  which  are  mo»  pregnant;  but 
also  because  no  capital  crime  whatsoever  i?» 
or  can  be  committed  $ine  doio,  whereof  the 
*l  is  altogether  free  in  all  sorts  thereof; 


'  fit  a  dbfo  vero  el  a  dhlo  prttsmnpto  ex  qnaK* 
'  tate  fiicti.'  *  A  dolo  vero,'  whiob  the  pannef • 
innocent  intention  evkicech  in  the  defences 
prop^»ned  for  Imn  in  the  second  exemption; 
and  there  he  is  pnrged  abmillantly,  for  the  rea- 
sons Goniained  therein,  which  are  here  repeat- 
ed bretiMis  eauta. 

The  Justice  and  Assessors  continues  thisDyet 
till  to-morrow,  the  12th  instant. 

Curia  legitime  affirmata,  the  said  ISth  of  Dec 

1^4,  &c. 

It  is  aUedged  by  the  said  Mr.  Aksmider 
Pe&ttoH,  and  doplyed  by  the  pannel.  Seeundo, 
That  the  said  Pannel  is  free  *  a  dolopnesumpio, 

*  quia  tunc  pnesumiitir  dolus  ex-  qualitate  focti, 
'  abi  qnb  faeit  quod  scit  vel  iciie  debet  se  aon 

*  debcm  facere :  At  in  -proposito  aostro  nulla 
'  scieatia  nee  conscientin  criminis  in  aecasato, 
'  neo  ignorantaa  ejus  quod  omnea  inteUigunt.' 
But  most  jtMt  and  probable  canse  of  ignorance 
of  the  writing  to  be  scandalous,  whidi  would 
have  afiected  even  the  wisest  and  most  sagsci* 
ous  dien;  although  now  er  postfactOy  by  preg- 
nancy and  vivacity  of  spiriti  the  writing  quar- 
relled being  searched  noto  exactly,  the  same 
being  interpret  by  the  dilSay,  and  urged 
upon*  the  pannel  as  seditions ;  which  inters 
pretation  now  of  it,  cannot  make  daniiiable 
the  estimation  and  opinion  of  the  writing 
quarrelled,  which  it  had  of  before  amongst 
men  of  comoion.uiulerstanding,  to  make  culpa- 
ble of  capital  crime :  *  quia  injuriaram  «!««• 
'  matio  non  addit  tempos  qno  jodicatnr,  sed  art 

*  id  quo  facta  est  referre  debet;'  Bxpressa  Leg. 
Ql.  F.  de  Iiijuriis.  <  £t  nunquaem  cresdt  ex 
'  post  facto  praeteriti  delicti  SBstimatio.'  And 
it  is  hard  that  the  pannel,  upon  errtir  of  judg- 
ment, should  incur  capital  punishment. 

Where  it  is  reply ed  by  my  Lord  Adnxwt, 
That  the  pannel  cannot  pretend  ignorance*  of 
the  writing  quarrelled,  because  by  bis  d^>osi- 
tion  the  7th  of  Jone,  he  has  declared  that  be 
thought  it  not  fit  to  be  presented  to  his  ma^ 
jesty;  It  isanswer«d|  That  the  repl^  is  not 
relevant,  and  that  the  pannel  then  thinking  it 
not  6t  to  be  presented,  hinders  not  bat  the 
said  writing  being  thought  fit  hy  othifrrs  Xb  be 
presented  to  his  ms^esty,  and  indeed  ofefcd  to 
his  majesty,  the  pa+inel  thereby  was  c*infirmcd 
the  more^o  think  of  it  as  a  suppheatioo,  and 
may  make  the  defences  thereupon,  his  credu- 
lity foresaid. 

Where  it  is  replyed  by  my  Lord-  Advocat, 

*  Quod  omnis  ignorantia  juris  est  improbabilts 

*  et  punibihs/  and  that  the  pannel  can  pre- 
tend no  probable  i^rnoranc^  tbereof;  It  is  an- 
swered. That  the  addition  of  the  act  of  parl«- 
inent  W-,  ahent  conceaders,  whereupon  this 
part  of  the  dittay  is  only  founded,  had  never 
>trength  nor  vigour  of  law,  (never  being  yet 
practised  against  any  »ince  the  first  making 
thereof)  but  being  as  it  w^re  by  desuctorfc 
abohshed,  ut  supra  in  our  first  exception,  shews 
that  the  ignorance  thereof  is  neither  improba- 
ble, n«>r  punishable  against  tlie  pannel. 

Where  it  is  replyed  by  my  Lord  Advocatto 
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that  part  of  ilic  foortlieieeptiooy  beafing '  qood 
'  credulitas  id  fiinii  fMrcbat  c%u»am  probabi- 
'  lem/  and  that  by  parity  of  reaAon  it  should 
ha%'e  place  ila<>  in  the  matter  of  infaisous  HbeU; 
10  the  which  it  is  replyed,  *  Quod  ilia  credulitas 

*  aliter  probanda  est  quam  per  juFaroeDtum 
'  rei:''It  is  answered,  Tlmt  the  Pannel  urces 
aot  bis  credulity  of  the  writ  quarrelled  upon  his 
own  DfclaratioDy  only,  but  also  upon  other 
circumstances,  evidences,  and  presoipptions, 
already  adduced  in  the  said  fourthj  eiLCeption 
and  former  defences;  which  ciearlj  evinces  the 
panoel's  credulity*  and  the  justness  thereof. 

Where  it  is  replyed  by  my  Lord  Advocat  to 
that  part  of  the  exception,  proportitiK  the  words 
of  tke  law  where  it  is  said,  '  Ubi  de  obligando 

*  et  liberaodo  qiasritur,  propensiures  esse  debe- 
'  mitt  ad  libenmdun ;'  to  the  which  it  is  reply- 
ed. That  tbf  law  cited  has  no  place  in  clear 
and  manifest  crimes,  as  this  is :  It  is  answered, 
that  the  reply  takes  amtrcmenum  pro  eoiffiuo, 
That  the  cnme  whereupon  the  pannel  19  ac* 
cosed  is  clear  and  manifrst,  which  it  is  not ; 
but  io'tbe  notion  of  a  crime  (if  any  there  be, 
which  we  do  not  grant)  the  same  is  moat  ab- 
struse and  obscure :  and  if  any  clearness  be, 
it  is  for  the  pannprs  inoocency;  in  respect 
whereof,  the  exception  stands  relevant,  notwitb- 
standine  of  the  repW. 

It  ts  further  daplyed  by  Mr.  Roger  Momatf 
to  the  reply  made  by  my  Lord  Advocat  to  that 
part  of  the  said  fourth  defence,  bearing  that 
the  pannel  is  not  punishable  for  not  appre- 
beoding  and  not  revealing,  upon  an  art  become 
in  desuetude,  because  the  leidges  are  ruled  by 
the  laws  of  the  kingdom,  as  the  acts  of  k. 
James  1,  and  k.  James  4,  bears;  and  that  tliere 
is  BO  prescription  in  hiws,  and  that  *  omnia 
'  igoorantiaiuris  est  improbabilis  et  punibilis.' 
It  is  dupljed,  That  albeit  the  leidges  are  and 
•faoaM  be  ruled  by  his  majesty^  laws,  yet 
where  laws  are  become  in  desuetude,  and  have 
never  been  practised,  the  leidges  ought  to  be 
certified  thereof,  and  new  intimation  ought  to 
be  made,  as  in  the  first  defence  at  length  is 
contained.  And  neither  of  these  can  be  al- 
iedged  in  this  present  case ;  and  therefore  the 
dai^^erons  consequence  of  this  and  the  like 
laws  ought  to  be  prevented  before  the  same  be 
practised,  which  is  the  mind  of  the  law-giver. 
And  to  that,  bearing  that  there  is  no  prescrip- 
tion in  laws;  is  is  duplyed,  that  desuetude 
must  be  estimat  equipollent  to  the  prescrip* 
tion  of  laws  obscure,  or  that  are  not  in  daily 
custom.  And  where  it  is  replyed  against  pro- 
bable ignorance,  *  Quod  omnis  ignorantia  juris 

*  est  imprubabtlis  et  punibilis  ;*  it  is  duplyed, 
That  *  igoorantia  juris  in  damnis  vitandis  non 

*  nocet  V  and  this  is  our  case.  And  where  it  is 
replyed  to  that  part  of  the  said  fourth  defence, 
bearing  that  the  pannel  had  probable  ignorance, 
the  defence  ou^ht  to  be  repelled,  because  the 
nature  and  strain  of  the  qoarrelled  writing  must 
be  the  rule  of  the  punishment  or  impunity, 
and  not  tiie  opinion  of  the  pannel ;  *  £t  r\tiod 

*  est  ignorantia  maxioM  inexousabilis  nescire 

*  hoc  quod  omnes  squnt  :*  it  is  duplyed  to  the 


said  reply,  That  the  pannel  srill  contends  that 
the  nataure  and  strain  of  the  supplication  quaiw 
relied  may  be  the  rule  of  his  punihhmeot  and 
impunity,  according  to  his  opinion  of  the  riuht 
meaning  and  sense  that  he  made  thereof,  for 
tlie  reasons  already  adduced  in  the  former 
duplies  immediate! Y  preciding;  wherein  the 
pannel  contends,  toat  with  reason  he  himself 
must  be  tlie  only  trucheman  and  interpreter  of 
the  said  writings,  in  cate  any  other  commentar 
or  interpretation  be  made  tliereof,  Cimtaiuing 
such  a  sense  and  meaning,  a»  beiDS  received 
and  admitted)  will  briun  upon  him  uie  punish- 
ment of  death:  which  duply  is  here  repeated 
brtvitatis  causa. 

And  where  it  is  replyed.  That  the  Reproaches 
and  Exprobations  therein  contained  are  so 
not  tour,  that  the  pannel  nor  none  of  hi»  jurlg- 
ment  could  pretend  ignorance  on  the  reading 
thereof;  it  is  duplyed  ui  tupra^  that  the  pannel 
refuses  his  having  knowledge  of  any  such  re- 
proaches, and  professes  bis  ignorance  thereof; 
allteit  he  read  the  same,  and  otiiers  likewise  of 
better  judgment  than  Ikimself,  who  did  never 
observe  nor  find  out  the  like,  accortling  to  their 
judgment  and  understanding  Which  re- 
proaches and  scanditls,  if  they  had  perceived 
and  remarked^  (as  they  did  not)  would  have 
touched  them  as  near  as  uny  other  of  his  ma- 
jesty's subjects  rliats<»evt'r  of  their  quahty  or 
degree  :  bur  seeing  the  pannel,  and  the  rest  of 
I  he  hearers  and  hare^v  of  the  said  quarrelied 
supplicatimi,  pretend  their  ignorance  fuiesaid 
of  any  such  knowledti^e,  as  is  now  expressed  in 
the  said  dittay  ;  the  pursuer  can  never  be 
heard  to  force  any  other  knowledge  upon  them, 
to  that  end  that  they  may  he  found  Kuiity  of 
the  crime  libelled,  and  punishment  of  death 
therefore. 

And  where  it  is  replyed,  That  it  i^  <  igne* 
*  rantia  maxima  iiiexcusabilis  nescire  hoc  ouimI 
'  omnes  sciunt  ;*  it  is  duplyed,  that  my  Lord 
Advocat  will  do  well  to  apply  (hat  rule  to  the 
present  case,  and  shoit  *  quod  Mt  hoc  quod 
^  omnes  sciunt.'  For  if  his  lordship  nteans  bj^ 
his  dittay,  then  that  rule  can  have  no  place 
liere,  because  no  man  knew  any  «>uch  glosses  or 
interpretation  of  the  said  supplicatioM,  but  the 
pursuer  himself,  before  the  cumiaie  liirrh  of  the 
said  dittay.  And  if  before  that  time  many 
were  of  another  opinion,  concerning  the  mean* 
iiig  of  the  said  supplication  ;  then  my  Lord 
Advocat  cannot  be  lieard  to  say,  that  it  wae 
'  ignorantia  maxime  inexcusabd'S*  in  tbepann^ 
'  nescire  hoc  quod  omnes  sciunt,'  seemg  no 
man  knew  that  which  was  set  down  in  the  said 
dittay,  but  my  Lord  Advocat  himself:  and 
many  knew,  and  yet  know,  that. the  saidquar* 
relied  Supplication  in  their  judgments  and  con* 
ceptions  carried  with  it  no  such  meaning  or 
construction. 

And  where  it  is  replyed.  That  the  Pannei'a 
Defence,  fount! ed  upon  his  depositions  which 
he  made  voluntarily  for  satisfaction  of  the  com* 
mittee,  cannot  be  respected,  because  the  most 
substantial  parts  of  the  dittay  are  founded  upon 
the  said  quarrelled  supplication^  and  not  upon 
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the  pannel's  depositions ;  and  that  bis  denial 
of  knowledge  by  oat b,  cannot  liberat  him  from 
the  pain  of  death:  It  is  duplyed,  That  albeit 
many  substantial  points  of  the  said  dittaj  be 
ibuiided  upon  the  said  supplication,  yet  they 
are  founded  upon  the  pannei's  depositions 
also.  And  albeit  the  said  dittay  quarrels  and 
impugns  the  said  supplication  in  sundry  pa^ 
sages,  which  the  panoel  doth  not  maintain  as 
they  are  expressed  in  the  dittay,  because  when 
lie  and  the  other  supplicants  read  and  heard 
the  said  supplication,  they  found  no  such  mean- 
ing in  it;  and  they  leave  the  defence  of  that 
commentary  to  the  author  himself,  and  declare 
ut  supra  by  their  judgment  they  found  it  not 
of  such  a  strain  us  the  dittay  bears  :  the  decla- 
ration ought  now  to  be  received,  for  clearing 
of  the  pannel  and  remanent  supplicants  from 
all  suspicion  of  such  knowledge  as  the  dittay 
bean  upon  them,  for  the  reasons  foresaids,  con- 
tained in  the  former  defences  and  duplies.  In 
respect  whereof,  the  said  reply  ought  to  be  re- 
pelled, in  respect  of  the  saids  depositions  already 
given,  and  of  the  pauners  declaration  upon 
oath,  which  he  now  otfers  to  give. 

Where  it  is  rephed  to  that  part  of  the  said 
Defence,  bearing  that  albeit  the  said  allcdged 
libel  should  be  now  found  to  be  infamous,  yet 
cannot  be  drawn  back,  that  there  needs  no 
declarator  of  the  judge;  consequently  may  be 
drawn  back,  because  it  was  infamous  from  the 
begiiming:  it  is  duplyed,  that  the  defence 
stands  relevant  notwithstanding  the  reply. 
Which  defence  bears  expressly  that  the  pannel 
and  other  supplicants  received  the  said  libel 
(now  quarrelled)  as  an  humble  supplication  ; 
'and  in  token  of  their  said  knowled{;e  addressed 
the  same  to  be  presented  to  his  sacred  majesty, 
as  the  said  defence  bears.  And  so  what  has 
been  found  out  since  to  be  therein  by  the  pur- 
suers, and  those  of  deeper  wit  and  knowledge 
than  the  pannel  and  other  supplicants,  cannot 
be  laid  to  their  charge ;  for  whom  all  pre- 
sumptions are  most  clear  and  evident,  that 
the  pannel  had  never  so  much  as  one  thought 
or  opinion,  as  is  contained  in  the  dittay. 

Where  it  is  replyed  to  that  part  of  the  ex- 
ception founded  upon  the  instance  of  treason, 
as  the  same  bears ;  it  is  dupiyed,  that  my  Lord 
Advocat  in  that  answer  takes  eontrovertum  pro 
£onfes%o,  ever  taking  this  for  a  ground  that  the 
supplication  is  seditious  and  samdalous,  and  so 
to  be  reputed  and  holden  against  the  pannel 
and  others  in  like  case,  which  is  still  denyed, 
for  the  reasons  before  adduced.  Where  it  is 
answered  by  my  Lord  Advocnr,  that  that  part 
of  the  said  defence  anent  tl)e  revealing  to  the 
earl  of  Rothes  is  not  relevant,  in  respect  of  the 
act  of  parliament ;  it  is  dupiyed,  and  ought  to 
be  repelled  in  respect  of  the  former  duplies  an- 
swering this  point,  that  earls,  the  time  of  mak- 
ing the  said  act,  were  born  counsellors;  and 
that  the  eaii  of  JEtothcs  was  a  sheriff,  which  the 
act  allows. 

And  where  it  is  replyed.  That  the  offer  to 
bis  majesty  non  reUvat,  except  it  were  alledged 
that  he  offered  it  as  a  scandalous  libel;  it  is 


dupiyed,  that  the  said  reply  is  no  ways  relevant, 
because  it  was  sufficient  by  presenting  it  to 
his  royal  majesty  to  reveal  the  same  io  that 
manlier :  and  it  cannot  be  now  known  whether  it 
would  have  been  so  thought  by  his  sacred  ma- 
jesty, albeit  he  refused  the  suinen  ;  but  it  is 
certain  that  the  pannel  and  tlie  presenter  wookl 
never  have  presented  the  same,  if  they  had 
thought  it  scandalous.  And  that  part  oftbe 
defeuce,  bearing  tliat  it  was  revealed  by  the 
presenting,  needs  not  to  bear  that  it  was  offered 
to  be  presented  as  scandalous,  for  that  was  not 
their  end,  neither  bad  they  any  such  meaning 
by  the  said  presenting ;  their  intention  being, 
as  is  contained  in  the  said  defence,  to  have  it 
presented  as  an  humble  supplication,  to  receiTe 
a  ]^cious  answer,  as  other  remonstrances  had 
gotten  before.  And  so  there  is  no  necessity  to 
al ledge  it  was  to  be  presented  as  a  scandalous 
libel. 

And  where  it  is  replyed.  That  (granting)  the 
said  revealing  to  his  majesty  might  have  been 
sustained  as  lawful,  yet  the  pannel  is  i^ailty  of 
death  for  not  apprehending ;  it  is  dtiplyed,  that 
the  said  reply  is  nut  relevant,  because  if  the 
said  revealing  was  lawful,  erpo  there  was  no 
necessity  of  apprehending  ;  for  the  words  of 
the  act  of  parliament  anent  the  prohibition 
are  alternative.  And  albeit,  as  it  is  answered 
before,  that  the  pannel  th  'Ught  Mr.  Haig  to  be 
author,  yet  in  respect  of  ihi^  conception  oftbe 
said  libel,  lie  thought  him  not  to  be  surh  an 
author  as  nierite<i  apprcitenMon,  becattse  the 
said  libel  in  his  opinion  fell  nut  within  the  said 
act  of  parliament.  And  repeats  bis  former  an- 
swer, and  the  two  practicks  about  the  appre- 
hending of  free  teidge» ;  adding  thereunto  the 
late  lord  Maxwell's prac tick,  who  having  appre- 
hended by  virtue  of  a  commission,  was  not- 
withstanding forefaulted  therefore. 

To  the  reply,  bearing  that  my  Lord  Advocat 
granted  that  the  circomsiancts  of  the  receipt 
ofllnig's  letter  ar0  not  essential '  parts  of  the 
dittay  per  sr,  but  used  as  adminicles  to  nsgn- 
vat  the  pannei's  crime  of  not  apprehending, 
sind  eiving  him  occasion  to  escape,  and  enter- 
taining of  correspondence  with  him  thereafter: 
it  is  dupiyed,  that  the  pannel  and  his  prooi* 
rators  accept  of  the  said  answer,  and  protest 
that  no  respect  be  had  thereto,  as  a»e  eisential 
part  of  the  dittay.  And  the  alledged  cor- 
respondence is  no  ways  relevant,  not  bearing 
that  the  pannel  did  write  letters  to  Haie:  tor 
correspondence  must  be  mutual,  othcrwiss  it 
can  be  no  correspondence. 

Where  it  is  replied,  <  quod  non  est  hojns  lo- 
<  ci'  to  produce  Haig's  letter;  it  is  dupl.ved, 
That  it  is  *  maxime  hujus  loci'  to  be  pfoduc- 
ed,  if  that  part  of  the  Dittay  founded  upon 
it  be  found  relevant,  because  they  were  alreadj 
produced  by  warrand  of  my  Lord  Justice;  and 
being  now  produced,  nothing  shall  be  found  in 
them  to  carry  any  warrand  for  that  part  of  die 
said  Dittay.  And  being  produced  to  the  pan- 
nel, and  his  procurators  for  their  information 
and  defence,  must  vet  be  produced  to  be  com- 
pared with  the  said  Dittay.    For  if  they  thsil 
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find  that  the  Dittay  and  the  Letter  do  not 
agree,  then  that  part  of  the  said  Duuiy  found- 
«J  upon  the  said  ini>sive  will  not  he  su:itaiiicd, 
Wiua  so  cannot  he  put  to  the  knowledge  of  an 
iuqucbt.  In  respect  whereiif,  the  bail  replies 
and  ail  the  members  thereof  ouglit  to  be  re- 
peded. 

It  i*  duplycd  by  Mr.  John  Nahet ;  Where 
it  is  replyed  by  my  Lord  Advocat,  That  the 
dispute  uguinsi  the  rt  Jevancy  of  ibe  quahfica- 
lion  is  superfluous,  because  the  g'-nerul  suh- 
suujption  c#iiforcn  to  the  act  of  parhament  is 
per  se  relevant  ?  it  is  duplyed,  That  the  gene- 
ral is  nut  relevant,  *  quiit  uon  oportet  in  crimi- 

*  ifibus  vagari/  Leg.  Libellorum,  F.  de  Accu- 
sationibus :  *  £t  locus,  et  tenipus,  et  roinutia 

*  delicti  expriroenda  sunt ;    ahoqui  iu:cusatio 

*  ir*iv>  jure  est  nulla.'     Clarus,  \  linal.  Quas^t. 
1%  num.  8. 

Whereas  it  is  replyed  by  my  Lord  Advocat, 
That  the  Dittay  is  not  contrair  to  itself,  be- 
cause of  the  acquaiutinc;  his  majesty  by  my 
lord  Rotiteb's  means  dues  not  expiatand  ptirg'e 
the  concealiuj!,  my  lord  Roches  not  being  one 
of  these  persons  to  whou'  the  delators  of>such 
pieces,  and  authors  thereof,  is  appointed  by  the 
act  of  parliament :  it  is  duplyed,  That  these 
persons  are  only  specided  for  receiving  of  iuch 
delations  in  subiidium,  where  the  revealer 
knows  not  any  other  summar  and  secret  way 
to  acquaint  his  majesty  ;  and  not  to  tye  thein 
to  an  unnecessary  circuit,  where  by  a  more 
compendious  way  his  majesty  may  he  acquaint- 
ed, and  tlie  authors  si  ipprest.  And  we  repre- 
sent the  inconvenient  to  ensue,  if  parties  by 
ifthose  means  his  majesty  has  been  acquainted 
with  pieces  of  that  kmd,  shell  be  obnoxious  tb 
the  pains  of  the  act  for  not  seeking  a  baiily  or 
sheriff,  to  tell  unto  them  that  which  by  other 
and  more  direct  means  is  shown  to  hh  majesty. 

Whereas  it  is  replyed  by  iny  Lord  Advocat, 
That  the  acts  of  parliament  require  not  a  judi- 
cial declarator  of  the  nature  of  such  pieces,  nor 
the  former  knowledge  of  the  party  challent:ed, 
but  without  ditiiuction  punish  tlie'not  reveaiers 
and  not  apprebenders  of  the  authors  of  pieces 
jnaterudly  seditious ;  *  £t  ubi  lex  noii  distin- 
'  ^it,  nee  nos  distinguere  debemus :'  it  is  du- 
plyed. That  statutes  being  particular  conclu- 
sions of  law,  presuppone  principia  itnivtrsdlia 
et  prima,  and  imply  inti  insecally  the  common 
notions  of  law  and  reason.  And  therefore  see- 
ing in  reason  there  carmot  be  a  crime  of  con- 
cealing, unless  the  piece  or  author  alledged  to 
l>e  Concealed  were  either  declared  to  be,  or  to 
the  panuel's  knowledge  were,  f^nch  as  be  ought 
to  reveal,  because  ceiare  is  relative  to  know- 
ledge ;  it  is  not  relevantly  subsumed  that  Ilaig 
was  author  of  aiie  piece  materially  scandalous, 
and  that  the  pannel  rev&iled  him  not,  unless  a 
former  kno\vle<ige  w(;re  r.ssumcd  likewise. 
And  the  law  itself  fumishcth  a  ground  for  this 
distinction,  because  the  word  *  cottconling '  im- 
porteth  knowledge :    '  Et  statuta  punientia  de- 

*  licta  cnpitaliter  uon  habent  locum  nisi  dolo 
'  intervcni^nte,  etiam  quod  de  dolo  non  fint 
'  mentio.^    Paulus  de  CiMtro  in  Ij%<s  Nemo, 
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num.  5.      Codice  de  Episcopis  et  Clericis, 

*  Ubi  pcrstringit  imperitiain  juoicum  qui  verbis 
'  statutorum  mordicus  inherent,  ei  mulio  magis 

*  cum  dolls  requiritur,  vel  expresse  vel  tacite, 
'  tunc  enim  nee  laUi  culpa  suiiicit,  tucite  au- 
'  teia  requiritur  dolus,  cum  statiitum  utitar 
'  verbis,  nullus  audeat  vel  pia:si.mat.'  Which 
are  expressly  in  the  act  of  the  loth  purliamem; 
and  must  of  necessity  be  considered  to  under- 
stand the  addition  contained  in  the  act  of  the 
14th  parliament ;  *  Idquc  muito  magis  in  de« 

*  lictis  quai  de  sua  natnn  requirtJnt  dolum 
'  prout  est  falsum  injuria  et  similia.'  Phar. 
Qua?st.  ST,  per  lotam.     Whei-c;is  it  is  replied, 

*  Quod  judex  debet  procedere  secundum  natu- 
'  ram  rei  prohibi!»,'  and  should  not  leave 
place  to  elude  the  law  tub  vela  opinioni*  ;  it  is 
duplyed.  That  by  all  statutes  of  that  nature 
crimes  are  only  obviated  and  prohibited :  And 
ihe  jud^e  should  proceed  (o  try  whether  crimes 
be  committed,  or  nor,  and  not  to  condemn 
escapes  or  errors  of  judgment,  v^hich  are  not 
arbitrary  to  the  will  to  sliun,  but  depend  upon 
the  di Imposition  of  organs  and  rt' presentation  of 
fantasms,  which  aie  exhibited  '  ab  intellectu 
'  agente,'  and  *  necessitate  intcllectum  potien- 
*■  tem,'  to  ane  assent,  where  it  is  fuuiished 
with  no  probable  grounds  to  elide  the  same'; 
as  is  known  even  lo  the  novices  in  philosophy 
by  that  trivial  maxim,  '  luteJectus  per  a>sen* 
^  sum  praimissarum  convinciiur  ad  as.^entien- 
'  dum  conclusioniy  saltern  quoad  specifica- 
'  tionem.'  And  where  my  Lord  Advocat 
would  expose  the  weakness  of  the  pannePs 
judgment  in  not  discoverint;  the  n<iiure  ofsedi- 
tious  pieces,  to  enforce  the  punishment  of  a 
crime,  it  is  duplycd,  That  the  law  is  not  eluded 
by  the  slender  pretence  of  opinion;  but  the 
paimefs  conception  of  the  pieco,  verified  by  his 
oathy  and  by  all  possible  presumptions,  which 
we  have  at  len vt  h  deduced,  must  liberat  him 
from  the  guilt  and  pain  ot'  the  crime,  seeing  in 
law  '  carent  animo  injuriandi  ex  quo  crimen 
^  consistit,'  verified  by  the  oa'h  of  the  party  ; 
and  any  assisting  presun>pti  mi  imports  abtolvi- 
iur^  as  is  already  shewn  hy  the  forecited  laws^ 
and  the  harmony  of  doctors.  And  whereas  it 
is  replied,  '  Quod  ignora>>iia  juris  non  excusat 

<  in  dfhctis  atrocioribus ;'   it  is  duplyed.  That 

<  ignorantia  juris'  being  at  the  most  *  lata  cul- 
'  pa  aequiparatur  dolo,  et  n<in  excusat  in  ac- 
'  tionihur»    de^cendentilus   ex   contractu,    V4I 

*  quasi,  sed  excusat  in  cri.ninihus  \%\  delictis, 

<  quia  volunra*«,  qus  inalellcia  distinguit,  ^pec- 
'  tatnr,  non  Veritas  vel  exitus.*  Ltg.  Divus 
Iladrianus,  F.  ad  le<;Mn  Ci>riKliam  do  Sica- 
riis.  Phar.  Quaest.  87.  *  Ubi  legul*  rittr  do- 
'  lum  rcqui'it,  et  uhi  ab(  st  dolus,  pceuam  as« 
'  serit  cessare,  idqne  etiam  in  cnmine  iR:£a>  ma* 
*je»tati8,*  num.  10,  et  pe  ttam.  And  'he 
atrocity  of  the  crim<  <  xdudes  tiot  a  j  r  •!  ..ble 
excuse,  'Quia  causa  qua.'lih>  t,  etiam  levitav, 
'  /credulitas  excusat  a  doU'  retti'larit»  r.'  Pl-::r. 
Quacit.  90,  num.  1.  *  Kt  non  solum  si  sit  levis 

*  sed  colorati  et  irrati<n:<bilis  im"  eiiam  t'Oie- 
'  raria  et  bcstialis.'  L'em  ibid  nmn.  3  Ubi 
refert  doctores  concordantts  Claudius  Buttaa* 
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rfinp,  Re«;.  '  Si  fatua  credulitav*^  t^^lo  excusat    the  pannel's  conception  thereof,  became  it  i$ 
•cum   vehemeiilibus  prarsiiniijtiojnbus   prDl^a- '  only  required  that  il»e  piece  should  be  really  se- 

*  tur/  num.  1  &  2.     '  Et  causa  levis  excusat  |  di^ious;  it  is  duplyed,  1  hat  iu  matter  of  cnuiC 
^  in  crimine  injuriarum,  et  a(!  excusnndtitn  suf-    tlie  intciuioti  and  conception  is  most  coiwidrr- 

*  ficit  ert"Of  verus  \el  praesuinptub/     IMrar.  dicta    al;le,  as  is  already  inculcat ;  and  when  there  i% 
Quaest.  num.  29,  *  Et  levis  causa  excDsat  ctiam    a  qiic-stioii  anent  the  credulity  of  the  party,  his 

*  in  crimine  lasiae  uiajc^itatis.*    Ibid.  num.  2d.  i  credulity  is  probable  by  oath,  Barad.  §  Hecie 

*  Et  multo  niagis  in  iis  qui  dc  sua  naturu  nee  i  Lp«cinieromties,  F.  deFurto;  especially  *  here 

*  de  jure  civili  repmbata  sunt  :*  As  is  the  points  I  there  courur  some  presuniptious.      Whereas  it 
of  not  appreliendiii;!   and   concealiii|r.      *  Ibi  '  '  ' 


•  enifti  dolus  non  f>re>iiniitiir,  et  si  quis  sic  e^e- 
'  fit  sine  dolo  ct  animo  delinqutiidi  crt'duur 


is  reply ed,  Ttiat  *  ignoraniia  e^t  inexcusabilii 
*  nescire  quod  oranes  sciunt  ;*  and  that  the 
pannel's  narrow  advertency  and  canvassing  of 


*  agentis  nssertioni  ex  quo  habet  pro  se  juris    the  piece  challenged,  in  reading,  copyiuc,  ad- 


prxsumptionem.'      Num.    14,   ct  num.   90.    vising,  interlining,  joined  with  his  opinion  anent 
*  Et  ignorantia  juris  excusat  a  dolo.*  Num.  91.     the  presentation  thereof,  excludes  all  presump- 


'  £t  rrassa  supina  et  atVectat<i  excusat  ex  opi- 

*  nione  Baldi  et  TiraqucUi,*  quo  citat.  num. 
99.  *  Nisi  sint  circa  eu  qua;  sint  de  jure  natu- 

*  rail  gentium  et  divinu  prohibita.'  Whereas 
h  is  replyed,  Ttiat  the  panuel  cannot  pretend 
ignorance  in  respect  of  the  piece  conspicuously 
infamous,  and  of  the  panners  sufticiency  and 
qualifications,  and  in  respect  of  tlie  person  in- 
jured, being  his  sacrtd  majesty ;  and  therefore 
excludes  ail  excuse  upon  cariosity,  or  any  other 
respects,  excusable  by  the  law,  and,  at  last,  in 
respect  of  the  pannel's  disapproving  of  tiie 

?iece  in  his  own  depositions :  It  is  duplyed, 
'hat  the  piece  is  not  nottourly  infkm'oas  for 
the  reasons  adduced.  And  here  we  protest^ 
That  my  Lord  Advocat's  odiutis  decyphering  of 
the  piece,  upcessiiates  ui  to  vindicate  not  it- 
self, but  the  conception  that  tlie  pannel  had, 
and  that  any  man  may  have,  that  is  nut  pre- 
occupied with  the  unnatural  glosses  of  the 
Dittay.  And  fur  the  pannel's  qualifications, 
it  evinceth  thht  he  would  not  Imve  delivered 
a  piece  nottourly  infamous  to  be  presented 
to  nis  majesty,  as  is  acknowledged  by  the  Dit- 
tay, and  so  to  have  endangered  his  honour  and 
life,  if  he  had  had  any  such  conception  of  it. 
And  for  the  pannel's  disproving  of  the  piece,  it 
convinceth  nut  his  sinisirous  intention  in  usin^ 
•or  having  a  piece  di^provable,  because  it  is  not 
deponed  that  he  disproved  it  as  seditious  or  in- 
famous, but  '  quando  verba  confession  is  sunt 

*  dubia,  possunt  et  debent  declarari  et  interprc- 

*  tari  per  ccuifitentem,  et  in  mcliorem  partem.' 
Phar.  Quffist.  81.  num.  SO.     *  Et  confessio  do- 

*  bia  ct  incerta  intcrpretatar  in  bonam  partem 

*  in  favorem  confitentis,  et  secundum  illius  in- 

*  tentionein.'  Bald,  in  Leg.  Unica  num.  25. 
Codice  de  Confessis.  And  the  pannel  declai es 
that  he  disproved  it  not  as  seditious,  Imt  fit  to 
be  suppressed,  in  jDespect  of  his  majesty's  will 
expressed  to  ray  lord  Uothes  anent  pieces  of 
that  strain.  Whereas  it  is  replyed  by  my  Lord 
Advocat,  That  the  defect  of  the  common  law, 
in  the  points  of  concealing  and  not  apprehend- 
ing, cannot  be  obtruded,  and  that  there  can  be 
■o  prescription  of  laws ;  yet  there  is  antiqua- 
tioD  and  desuetude,  as  we  have  before  shewn  : 
And  the  defect  of  the*  common  law  is  adduced 
as  a  probable  candour  of  the  desuetude  in  points 
debording  from  the  common  law.  Whereas  it 
»  repljed  b^  my  Lord  Advocat,  That  the  na- 
lure  of  the  piece  must  nile^  notwithstanding  of 


tions  of  ignorance  :*  it  is  duplyed,  that  it  cannot 
be  said  *  quod  omnes  sciunt,'  seeing  "my  lord 
Uothes,  a  nobleman  of  eminent  qoality  and  suf* 
ficiency,  made  offer,  at  least  mention  thereof, 
as  a  supplication  to  his  majesty,  for  the  uannel'i 
opinion.  It  is  already  answered  for  his  per- 
pending of  the  piece;  it  is  so  far  from  aj:jtra- 
vating  or  convincing  his  knowledge  of  the  piece 
to  be  of  that  nature,  that  he  is  confident  that 
indiuercnt  and  impartial  judgments,  the  more 
they  advert  to  the  strain  of  it,  they  will  be  tbc 
more  eiiilkd  of  the  nature  of  it,  that  it  is  not  so 
nottourly  injurious.  And  therefore  the  pannd 
prottst^sihat  his  procurators  may  vindicate  his 
conceptions  of  it,  and  remonstrate  the  stran^^e 
inferences  that  the  DitUiy  makes  ot  it.  Where 
it  is  replyed  by  my  Lord  Advocat,  That  appre- 
hcndhig  is  warranted  and  enjoined  by  the  ac:s  of 
parliament,  and  therefore  not  daiigeroos ;  it  if 
duplyed,  That  apprehending  is  uarrantcd,  whcu 
parties  are  able,  by  lawful  probation,  to  bind 
upon  the  persons  apprehended  the  guilt  of  the 
crime  f»ir  w  hicli  they  delate  and  apprehend  them. 
And  that  p'eo  in  the  crjme  of  lese  majesty 
there  is  no  warrant  to  apprehend  parties,  albeit 
known  to  the  apprehenders  guilty  of  the  crime, 
unless  they  be  able  to  qualify  and  prove  the 
guilt,  under  the  pain  of  T^iaultwaim  and  reta- 
liation iu  case  they  succumb.  Where  it  is  re- 
plyed. That  the  most  material  partv  of  the  Dit- 
tay are  founded  upon  the  nature  of  tlie  piece 
itself,  and  not  upon  the  pannel's  depositions;  it 
is  duplyed,  That  howsoever  there  results  a  rele- 
vant defence  in  law  upon  the  pannel's  abifnda 
unimif  which  is  probable  by  his  oath,  assisted 
•vith  presumptions;  and  is  admitted  in  the  most 
strict  inquisitions^  as  is  constant  by  the  unifom 
and  constant  hannony  of  all  criminalists. 
Whereas  it  is  replyed  by  ray  Lord  AdvocaC, 
That  there  needs  not  a  declarator  of  the  judge 
to  be  drawn  back;  it  is  duplyed,  That  in  ail 
countries  where  the  concealing  of  lieretic  books 
is  punished,  a  judicial  declarator  is  necessarily 
required ;  and  the  private  opinion  and  mistak- 
ing of  parties  before  declarator  was  never  ceo- 
sured,  much  less  punished. 

W^hereas  it  is  replyed  by  my  Lord  Advocat, 
Tliat  the  maxim, '  Proniores  debemos  esse  ad 

*  liberandum  non  habet  locum  in  atrocioribui 

*  et  delictis  contra  prineipem  ;'  it  is  duphed, 
That  we  retort  this  answer,  *  ubi  lex  noa  dis- 
'  tinguit  nee  distinguere  debemtu.    £t  Qoo  ^^ 
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*  iinquit  qui  in  dobio  contra  fi!>cum  respondet/ 
F.  dc  Jure  Fisci ;  *  et  turpe  est  et  prnici^)!  in- 
'  juriosum  credere  inventum  qui  principein  om- 
^  ni bos 'benelaciea tern,  neminem  ledeati'm,  in- 

*  juria  velit  eflicere ;   et  quavig  excusutio  ctiam 

*  ievissima  et  maxime  fatua  in  crimiiuljus  atj^o- 
'  ctsuoiis  admitiitur.' 

It  is  added  by  Mr.  Hobert  Mac  gill  to  tlie  pre- 
cedkig  duplyes,  That  where  my  Lord  Advocat 
leplieth,  that '  juris  ignorantia  non  excusat ;' 
that  the  said  rule  may  be  understood  *  injure, 
'  qaod  usu  invahjit:'  for  even  if  in  these  petty 
statutes  anent  the  inflicting  of  pecunial  pains 
coDtained  in  the^th  act,  pari.  21,  1612,  a  new 
-intimatioa  of  them  is  thought  fitting  to  put  the 
leidges  iu  mnla  fide  before  they  be  practised, 
n^^bat  tbeD  in  this  act,  and  some  others,  under 
the  compass  wheveof  sundry  here  may  fall,  shall 
•there  not  an  intimation  be  required  where  life, 
honour,  and  lands,  arc  in  danger,  and  a  capital 
pain  to  be  inflicted  for  to  put  the  leidges  in  male 
Jide  f  Item,  Where  it  is  replyed,  *  Quod  nee  ig- 

*  ooraatia  iacti  excusat  propter  prssinnptum 
'  dolum  ;*  it  is  answered,  thut  the  panncl's  ^  ig- 
'  norantia  facti '  is  '  abcmui  rloHprxsumptione 

*  aliena;'  who  could  nerer  think  that  under  the 
general  law,  contained  in  the  addition,  could 
come  in  all  sorf;  of  inordinate  speeches,  and  all 
sort  of  bearers,  concealers,  and  not  apprebend- 
.ers.     And  for  the  excusin§^  of  any  dole  that  can 

be  presumed,  he  adduces  the  knowledge  of  law 
and  reason,  which  ought  t«  expone  ail  munici- 
pal laws,  ui  evitetur  absurdnm  ;  which  is,  that 
all  sorts  of  inordinate  speeches  or  writs,  even 
aigaiost  a  prince,  and  all  concealers  and  not  ap- 
prehenders,  should  be  punished  alike:  For  tlie 
Praetor  says,  <  Si  quis  adversus  ea  fecerit,  prout 
'  quai)ue  res  erit,  nnimadvertam/  Leg.  item 
apiid  I^bionem  15.  G.  251.  28.     *  Ubi  de  poe- 

*  narum  distinctione  ex  circumstantiis  juxta  Le- 
'  gem  aut  facta  16.  in  principio,'  F.  dc  pnenis, 

*  quam  consideratione  aflectus  et  animus  faci- 

*  entis  ma&imum  habet  momentum,*  Leg.  ilia 
3.  §  1.  dicta  I^g.  15.  §  38.  Lege  si  quis  certum 
26.  in  fine,  F.  de  Injuriis.  So  that  my  Lord 
Advocat's  reply  anent  credulity,  chat  it  excuses 
not,  and  that  it  is  not  a  sufficient  warrant  adju- 
ramentum  purgativum,  and  that  it  ought  not  to 
he  liere  received ;  the  same  ought  to  be  repel- 
led, because  *  credulitas  sive  justa  sit  causa  sive 
'  injasta  excusat  ubi  dolus  requiritur,'  as  in  our 
case.     Clarus,  §  finuli,  Quasst.  60.  num.  22. 

*  £t  quod  recipiatur  juramentum  purgativum 
'  concurrent! bus  aliis  ad  animi  boni  probario- 

*  nem  indiciis  constat,'  per  Phar.  Qusst.  105. 
Inspect.  3.  po^  num.  111.     *  Leva  vero  judicia 

*  sufficere,'  ait  Alexander,  Cone.  115.  Columiia 
penultima,  Volumine  quarto.     '  Et  k  delicto 

*  etiam  conventicula,  et  male  congregation  is, 

*  causfUQ  vel  leveni  excusare,'  ait  Cravetta, 
Cone.  4.  num.  26.  But  so  it  is,  there  may  be 
many  good  reasons  alledged,  wherefore  the 
pannel  had  a  good  mind ;  as,  that  all  which  is 
m  this  quarrelled  petition,  migbt  have  l)een 
proponed  in  parliament.  And  the  rest  of  tiie 
reasons  adduced  in  my  second  exception,  *  adeo 

*  ut  dolus  ooo  sit  pnesumendus'  against  the 


pannel;  neither  is  the  firirunient  good  that  the 
pannel  disallowed  it.  or  thought  it  not  fit  for  « 
tune,  ergo  he  thought  it  seditious  iiegutur  $€ijui. 
And  becnusa  my  Lord  Advocat,  in  nil  the 
members  iUniost  of  his  reply,  returns  upon  this, 
That  tUe  piece  of  itself  i!>  really  seditious;  and 
that  ubacurity  and  ambiguity  of  words  may  re- 
ceive evasion  and  excuse  among  subjects,  but 
not  in  tlie  case  of  tlie  pnnncl :  I  answer,  that 
die  exception  siands  good,  notwithstanding  gf 
the  reply,  in  respect  of  the  examples  and  cases ' 
following.  And,  first,  I  confess  that  such  inor- 
dinate speeches  and  writings  as  were  uttered 
betwixt  Catiline  and  his  complices  against  a 
government,  and  against  a  prince's  progenitors, 
or  his  person,  in  that  sort  are  punishable  both 
in  the  person  of  the  speaker  and  pennec,  as 
also  of  the  hearer,  not  revealer,  and  not  ap- 
prehendcr;  wherein  the  case  of  this  addition  is 
verified  :  and  no  others  are  hearers,  Jiot  reveal- 
ers,  and  not  apprehenders.  Clarus,  §  ultimsl. 
Quest.  87.  num.  2,  et  d.  But  mark  iu  a  se- 
cond case,  ^  Quod  nobilis  qui  direciis  verbis  ct 
'  assertioaibus  dixit,  ait,  scripsir,  principem 
'  suum  non  Imbore  animum  renmnerundi ;'  by 
Matheus,  De  Afllictis,  decisione  30f .  num.  27. 
is  not  thought  punishable  by  the  ordinary 
jud^o:  but  *  rcmlltendus,'  utin  Leg.  Unica,  *  si 

*  quis  principi  muledixerit  ubi  taroen  imprope- 
'  ratur  defect  us  Uberaiitatis,  quae  est  prffcipua 

*  virtus  in  priucipibus;'  as  our  Saviour  himself 
athrms,  Luke  chap.  22.  'Emfyivm  bountiful. 
The  third  case  is  of  him  who  spake  or  writ 
that  which  by  interpretation  mi^hr  be  miscou- 
structed  to  ane  evil  sense,  as  wns  said  in  the 
second  part  of  my  first  exception  :  and  remits 
iUso  to  that  comment  of  Menochius,  adduced 
by  Mr.  John  Ntshit.  And  where  my  l/)rd 
Advocat  would  eschew,  by  saying  that  Meno- 
chius had  not  such  a  law  as  we,  and  that  we 
ought  to  be  governed  by  our  own  laws;  remits 
to  the  end  of  my  first  excef»tix)n  anent  the  ex- 
position of  all  municipid  laws,  accord2ni»  to 
reason.     Vbi  Gaylus  expones  the  maxim,  'Ubi 

*  lex  non  distinguit  nee  nos  distinguere  debe- 
'  mus,  et  ut  vitetur  absurdum  paritaiis;*  our 
laws  may  be  so  expounded.  Er^o  if  the  au- 
tiiors  of  these  last  speeches  and  writings  be 
scarcely  punihlied,  far  less  ought  the  hearers, 
not  revealers,  and  nut  apprehenders;  for  even  jii 
apprehciision,  *<jua  est  captura  oportet  utcon- 

*  stet  de  criminis  enormitate,'  which  is  not  liere. 

It  is  triplyed  4)y  my  Lord  Advocat,  That  ho 
finds  no  necessity  to  iiiply.  But  if  the  justice, 
and  his  lordships  assessors,  require  any  thing 
to  be  explained  in  that  which  is  dupiyed,  upon 
signification  of  thfir  pleasure,  he  shall  be  ready 
to  expend  all  doubts  Terho,  which  he  did. 

The  Justice  General  continues  this  Dyet  till 
to-morrow  the  ISdi. 

The  said  13th  oP  December,  1634.  The 
Justice  continued  the  Dyet  till  the  16th  of  De- 
cember, 1634. 

Curia  legitime  afBrmata,  &c.aTid  Procurators  in 
Defence,  as  before. 
Mr.  liogcr  Maoatf  as  procurator  for  the 
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panne),  repeslts  only  the  former  defence**,  nod 
dupliei  of  tbem,  anent  the  revealing  fov  tlie 
pnnnel  to  the  earl  ot  Rothes  of  the  supplicatiun 
orpetiiioB  contaiDed  >t\  the  dittay,  ami  the  earl 
of  Roihesi  his  od'eruig  thereof  to  the  kin];*s  ma- 
jesty ;  and  that  the  act  of  parliament  is  satis- 
tied  tlieteby,  \%hicli  does  not  exclude  the  re- 
vealing to  other  per«^ons,  nor  are  mentioned  in 
the  said  act :  but  attirms  positive  all  manni^r  of 
revealiu);,  u  hereby  knowledge  may  come  to 
his  majfsty,  which  is  the  end  of  ttie  said  re- 
Tealiqg,  sufficient,  as  said  i»,  in  ane  act  of  this 
lund,  which  has  never  been  in  custom.  And 
so  revealing  being  clear,  as  said  19,  there  needed 
DO  apprehending. 

My  Lttrd  Advocot  repeats  his  former  an- 
swers, Thdt  the  revealing  is  not  clear  nor  rele- 
vant; and  albtit  it  were,  that  the  not  appre- 
hending makes  the  pannel  guilty,  and  so  to  fall 
under  the  puiii>huient  contained  in  the  act  of 
parliament  libeMed. 

It  it  alledged  by  Mr.  John  Ni%bet  under  Pfo- 
testaticm,  That  the  vindicating  of  the  libel 
challenged  from  the  gl.^siies  of  the  dittay<  sb:ilt 
not  import  any  approbation  tJrereof  eiilier  by 
the  panuel  or  his  pio(  urutors ;  but  in  sd  far 
as  they  are  necesbitat,  by  my  Lord  Advt>cat's 
replies,  to  vindicut  the  pannel's  innocency  in 
the  hearing,  or  any  oiher  acc«:s.>ion  <o  the  said 
libel  challenged.  It  is  first  rcplycd  by  my 
Lord  Advocat  in  his  replits,  bearing  that  the 
nature  oC  the  piece  is  so  notoriously  inlamous, 
that  at  the  first  view  it  is  apparent  to  the  most 
ahallow  and  ordinary  understandinsr,  to  be  in- 
jacious  to  his  majesty  in  all  the  points  libelled; 
It  is  duplyed  thereto,  that  the  points  of  the  al- 
ledged ljt>el  import  no  rcproadi  to  his  majesty's 
person,  e>(ate,  or  {ro%  eminent,  in  tlie  panntrs 
conception,  for  these  reasons ;  l«f.  That  point 
anent  gesture  is  not  reproachful,  because  *  sub. 
*  jecta  sunt  talia  qualia  pitedicata  riemoustrant,' 
Bartolin,  Frimario  J^eg.  3.  F.  de  Instructo  vel 
Ii^trumento  Legato.  And  there  is  no  inju?i- 
ous  attribute  enumerat,  to  defame  his  iniijes- 
ty*8  gesiure;  but  it  is  only  nftirmed,  that*  his 
majesty^  notes  bred  a  fear,*  which  is  ane  ntrri- 
bute  of  cnsunlity,  and  not  of  «]0J»lity.  Se- 
condly, the  inieniion  of  his  majesty's  noting 
could  not  be  conceived  by  the  pannel  "to  be  ane 
taxing  of  his  majesty  of  any  point  of  indiscre- 
tion or  injustice,  unless  the  act  of  noting  had 
been  (jiialitied  in  the  aUed^^ed  libel  to  be  unjust, 
orindiscrcet ;  which  were  sacri)e>:iogs  to  thipk 
of  a  princ  e  estniUKCil  from  his  country,  and 
from  the  occasions  vf  knowledge  and  knowing 
of  his  subjects:  for  ho  may  injustice  and  wiv 
dom  remark  the  opinions  'of  the  lords  of  par- 
liament, and  thereby  probably. to  found  a  con- 
jecture of  their  inctinaiions  to  his  maje*ty's 
sen  ice.  Thirdly,  the  alledging  the  noting  of 
the  names  of  ihc  dis-asscnters  could  not  at  the 
first  be  conceived  to  imply  an  ofiicious  prying 
into  the  gesture  of  the  prince,  but  rather  a 
loyal  fear  of- incurring  the  king's  displeasure; 
taking  hold  of  a  simple  gesture,  «i hereby  his 
inajesty  might  have  seemed  to  have  taken  no- 
lice  of  their  untowardnefts  to  his  majesty's  ser- 


vice. Fourthly,  ihei«  is  no  ground  of  reproach 
inferred  u[>on  his  gesture,  ;is  the  dittay  bears. 
It  is  duplved  to  that  point  anent  his  majesty's 
refusal  to  hear  the  reasons  of  somedis-asAeoicrs, 
That  the  first  part  of  the  Answer  to  the  former 
point  quadrats  here.  Secondly,  The  alledged 
refusal  of  his  majesty  to  hear  the  reasons  of 
the  dis-assenters,  cannot  be  so  readily  cob- 
ceived  to  rub  matter  of  reproach  upon  kit 
majesty's  sacred  person  or  praceedines ;  but  in 
the  contrair  argues  his  majesty's  royal  goodoeN 
in  not  accepting  the  scrupulous,  prepotterooi 
anticipatioim  of  reasoi^s  before  voting  in  parlia^ 
ment,  as  being" derogatory  from  the  antient  sod 
hereditary ,  liberty  of  noblemen's  votes,  and 
from  hisniajesty's  royal  bounty,  ready  to  ao- 
(|uiesce  in  the  free  opinion  of  his  estates;  and 
tar  from  a  previous  and  partxul  essou&ing  of 
either  part  of  any  debatable  point,  Wore  tke 
final  decision  in  parliament.  And  as  ibr  the 
inference  of  fear  to  become  obnoxious  to  his 
'"^jes^ty's  di->pIeuMirc,  it  is  not  ane  infereace  of 
ane  reproach,  but  ratlicr  of  a  dutiful  loie,  which 
debordft  (runs  out)  otttimes  into  a  needless  ienr. 
It  is  answeied  to  that  point  of  ti»e  Dittpy 
challenging  iliat  pjissage,  \ii,    *  That  the  op- 

*  posing  of  resolutions  carried  by  plurahryof 

*  voles,  was  niver  censured  by  a  priuce  of  » 

*  muchju>tice/  contains  no  subject  of  repronch; 
but  on  the  contrair,  ane  ample  and  due  acknuw- 
ledgment  of  his  majesty's  undoubted  gondi»» 
and  justice,  u»e<l  as  an  argun»ent  to  deprecai 
his  majesty's  censure,  as  incoinpaiibic  i%ith  Iim 
majejiiy's  ^oo(lnes!*,  and  the  example  of  otbtt 
princes  like  to  his  majesty. 

It  IS  answered  to  that*  point  of  the  I)iit*y 
bearing  that  hismHJesty's  honourisundcrn.iiicd 
by  the  alTirming  a  general  fear  of  imn>vu:iou  in 
essential  points  of  religion,  that  Win  majcstTS 
btmour  is  not  stained;  because  there  is  nolhiug 
afHrmed  to  have  been  d<»ne  by  his  majesty,  whicli 
might  occasion  any  aucU  f(^ar ;  and  ihepanickai.d 
groundless  fear  of  subjects,  reelects  no  reproacb 
upon  a  blameless  prince.  Secondly,  It  is  atBmied 
thtit  there  is  fear  of  novation  intended,  but  not 
by  his  majesty,  as  is  clear  by  the  motives  ni  tliat 
fe;ir  adduced   by   the  supplicants,  mi.  ^ThHt 

*  there    is    allowance    of   printmg    Arnuojaii 

*  books;'  which  is  not  posithely  affirmed,  hot 
upon  repoit,  and  the  impuuity  of  Annminit 
preaching,  which  reflects  upon  cl'.urcbmenonlVi 
to  u'houi  it  is  incumbeut  tu  advert  to  the  pnui' 
ing  and  preaching  of  orthodox  t^nents.  And 
therefore  albeit  it  were  false,  cannot  tall  undfr 
the  cbmp&u(s  of  the  acts  ot  parliament,  assedi* 
tious,  and  reproachful  to  his  iuaje»ty,  his  estate, 
person,  and  proccedinj^s. 

It  is  answered  to  the  point  of  admission  nf 
Papists  upon  the  parliament  and  articles,  li^i^ 
in  the  Pannel's  conception  it  reflects  uotaK»iu^ 
his  majesty,  and  therefore  is  not  relevant  to  in- 
fer the  crime  of  seditious  libcUiiiK,  or  accession 
thereto.  liem,^It  is  answered  to  iliat  point  ot 
the  Dittay,  bearing  tlie  king's  majesty's  pro- 
ceedings to  be  miscoostructed  in  the  alledcrd 
prohihiiion  of  the  gentry  to  meet.  That  his  ma- 
jesty's royal  prooedore  is  not  taxed  as  onjoft; 
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but  without  Hyving  upon  the  word*  of  justice  or 
injustice  of  the  interruption  of  those  ineetintrs, 
it  is  only  insinuat,  that  albeit  in  parliament  they 
might  have  objected  against  the  interruption  of 
those  meetings,  and  had  occasion  to  oppose  his 
majesty's  will,  as  they  thought,  thnt  these  meet- 
ings  should  be  interrupted,  they  contented 
themselves  and  were  not  refractory.  And 
herein,  and  in  the  hail  strain  of  the  following 
)>oints,  (in  the  Pannei's  conception)  it  is  only 
an  endeavour  to  shew  that  the  disassenting 
from  tome  acts,  was  not  from  any  faction  and 
waywardness  to  oppose  his  majesty's  will,  as 
they  feared  hemicht  have  been  pr>ssessed  with ; 
•ecingin  other  pom ts,  wherein  they  Itad  occa- 
sioD,  and  probable  grounds  in  their  opinion  to 
oppoiie  it,  they  were  silent.  Moreover,  it  is 
auswered  for  this  point,  and  all  others  folia w- 
'*^g9  '  Quod  in  causa  criminal i  quaiido  verba 

*  possint  interpretari  ad  bonuro  yel  malum,  in 

*  dubio  debeiit  intelli^i  ad  bouum,  et  excludetur 

*  prtesumptio  delicti.'  Craveita,  Cbncil.  9, 
num.  SI.  '  £t  secundum  subjectam  niaterinm,' 
Leg.  Procullus,  F.  de  Usufructu :    *  £t  quaudo 

*  %'erlia  dubia  sunt,  non  debent  inteili^i  cup- 
'  dose  indamnum   profer^nti%  sed    secundum 

*  ipsias  mentem ;    et  convenit  nnimadverrcre, 

*  qua  mente  quid  dicatur,  et  multo  mtigis  quid 
'  concipintur/   Leg.  penult.  F.  ad  exhibendum. 

*  Kt  quando  verba  sunt  dubia,  ut  vitlentur  inju- 

*  rioSiA,  tel  non,  sinndum  est  declarhtioni  ejub 

*  qui  ea  dixit  vel  scripsit.'  Menocli.  Concil. 
19r. 'hb.  12.  *  Multo  magis  ejus  qui  impru- 
'  dens  et  bona  fide  iis  usus  e^t.  Kt  quamln 
'  verba  sunt  dubia,  declaratio  sumitur  a  vcr- 

*  his    prsccdentitms    vel  subsequent ibus,   vel 

*  utrisqoe.*  Menoch.  Concil.  citut.  num.  7. 
And  therefore  if  the  strain  of  the  word?,  the 
nature  of  the  subject  being  a  supplication,  the 
declaration  ufthe  Fanners  conception  of  them, 
and  otiier  ensuing  wards  which  declared  them, 
be  adverted  unto  ;  it  will  be  't'ound  the  Panuel 
is  excusiihle,  if  in  this  conception  they  import  no 
reproach  to  his  majesty  :  for  the  hail  lust  part 
«)t  me  supplication  resolves  in  an  innuncitition 
d£  potsibili pneUrito.  We  might  have  r^present- 
e<l  quo  verificatur  rationeprMentit;  and  there- 
tore  if  at  the  ti.ine  of  the  parliament  they  had 
power  to  cepre&ent  these  thingn,  the  enuncia- 
tiou  of  that  power  cannot  import  calumny  or 
reproach  to  his  majesty.  And  seeing  the  ac- 
tual representation  of  these  things  could  hnve 
imported  no  injury  to  his  majesty,  *  q>iia  ubi 

*  licentia  loquendi  nisi  in  dando  cnisilio  et  se- 

*  n«ju?'  Menoch.  Concil.  107.  num.  2,  far  less 
could  the  atiirnijng  of  their  forbearnnce  from 
ane  act  not  itijuiions  in  itself,  have  been  con- 
ceived or  interpreted  to, be  reproachful  to  his 
majesty.  And  whereas  it  is  libelled,  that  the 
prohibition  of  the  nobility  and  gentry  to  meet 
amongst  themselves,  or  with  the  lords  oft  he  arti- 
cles, is  Ixilse  ;  uon  reltvat,  because  it  is  nut  po- 
sitively attirined  that  they  were  prohibit,  but 
uidy  that  they  might  have  repri'scnted  the  pro- 
hibition of  these  meetings.  For  the  verity  o( 
tlie  which  enunciation,  and  the  defence  'of  it 
iiooi  being  repruachfal,  the  power  of  represent- 


ing is  sufficient  with  any  probable  ground  to 
believe  that  these  meetings  were  prohibit,  wh^ 
ther  upon  surmises,  or  upon  any  other  occasion. 
And  lastly,  it  is  declared  afterward,  that  they 
forbrur  to  make  use  of  these  reasons,  which  they 
might  have  probably  represented,  to  give  his 
mnje^ry  full  content  in  every  thing  that  in  their 
opinion  maketh  not  a  breach  in  our  rehgion  or 
laws:  whereby  the  justness  and  lawfulness  of 
all  they  consented  to  or  forbore  to  oppose,  is 
clearly  acknowledged ;  And  that  it  appeared 
to  the  Panuel,  and  may  appear  to  any,  that 
they  might  have  opposed  the  king's  |i>rocedttre. 
It  isnoi  to  traduce  u  as  unjust  in  points  which 
they  both  by  their  silence  acquiesced  unto,  and 
expressly  acknowlcd«;e  that  they  import  no 
bread)  in  our  religion  and  laws,  but  to  show 
how  probably  they  might  have  opposed  divers 
points  thereof,  if  they  had  been  possessed  with 
a  se<litious  spirit  ol  opposition,  and  thereby 
carried  to  di«-as>ent  from  other  acts,  as  they 
feared  his  majesty  n^ight  have  been  moved  to 
believe. 

Jt  is  answered  to  the  point  of  slighting-  the 
grievances  of  the  country,  That  his  majesty's 
proceeding  is  not  taxed,  because  it  is  not  said 
that  tliey  were  proponed  in  parliament,  and  re- 
ject! d  or  slijihted;  but  only  whereas  in  the 
convention  of  the  estates  the  person  chiefly  in- 
trusted by  his  majesty*  undertook  to  acquaint 
bis  ranjesty  there%%ith,  and  to  procure  redress, 
nevertheless  no  notice  was  taken  thereof,  and 
I  hey  were  sliehted  not  by  his  majesty,  but  by  . 
those  wjio  undertook  to  acquaint  his  majesty^ 
and  iherelore  reflects  only  upon  them. 

It  is  answered  to  that  point  of  ^  the  dittay 
bearing  the  ignorant  and  false  aflirmations,  thut 
before  the  1609  year  of  God,  the  noblemen 
made  choice  of  some  of  their  rank  to  be  on  the 
articles,  the  supplicants  ignorance,  in  the  paiv- 
nel's  conception,  lays  no  aspersion  upou  his 
majesty  or  his  proceedings. 

It  is  anstvered  to  that  point  of  the  dittay,^ 
bearing  ihe  taxing  of  the  undutiful  choice  mad^ 
by  the  bishnps,  of  noblemen  insutlicient,  or  un-i 
•experimentecl,  to  be  upon  the  ai tides,  That  it 
is  not  injurious  in  the  pHunel's  conception  to 
his  majesty,  in  his  pefson,  cst/ite,  or  govern- 
ment. Secondly,  Repeats  the  general  answer, 
that  it  U  not  positively  athrraed  of  tlie  bishops, 
that  they  did  undutifuliy,  or  that  the  noblemen 
elected  upon  the  nrtichs  wen*  popisii  or  i^ 
norant;  but  that  they  had  probable  grounds  m 
tlieir  opinion  to  think  so,  and  to  represent. 

It  is  ans^^ered  to  the  point  of  rcpronchmg  of 
his  majesty  for  the  acceptance  of  the  taxations, 
That  in  the  pannd*s  conception  bis  majesty  is 
not  challenged  upou  his  speeches  in  parliament, 
nor  upon  tlte  narrative  of  h:s  pioclHutatiout, 
nor  by  the  antitheses  of  king  James  1,  his 
pnicti<e:  but  bis  uiajfst^*s  speeches  in  parlia- 
ment, his  prnclamaiions,  kmg  Jatnes  t,  bit 
practice,  and  the  parallel  of  the  estate  of  the 
country,  and  the  end  of  tax  at  ton*  under  either 
kins,  aod  bis  majesty's  fa; her  of  worthy  me- 
mory, is  aiiduced  in  the  pannel's  conception  at 
specious  reatoat  wherewith  they  might  htTe 
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opposed  the  granting  of  the  taxations,  if  ihey 
had  had  ane  disloyal  intention  to  mar  his  ma- 
jestjr's  ways  and  l)ene6ts. 

It  is  answered  to  the  point  of  challenging  of 
bis  majesty  for  employment  of  his  taxations, 
and  for  his  lilierality  in  rewarding  his  officers. 
That  in  the  pannel's  conception  it  is  not  spoken 
positively  and  by  way  of  reproach,  as  the  fonner 
points,  shewing  how  far  the  di»-assenters  were 
itotSL  averseness  or  tepidness  in  his  majesty's 
•ervice  ;  seeing  without  expatiating  on  the 
common  head  usual  on  such  occasions,  against 
the  granting  taxations;  witliout  inquiring  of 
the  reasons  and  causes  of  granting  the  taxa- 
tions; without  representing  the  inconvenience 
CO  ensue,  they  ail  unanimously  favoured  his 
inaj^ty*s  benefit. 

ft  is  added  by  Mr.  Hobert  Maegill,  That  the 
remedies  applied  to  a  disease,  must  be  thought 
both  by  the  physician,  and  the  pntient  or  sick 
liian,  meetest  and  mo^t  fitting  for  the  curing  of 
the  disease.  But  so  it  is,  that  the  pannel  and 
supplicants  were  sick  of  a  disease;  and  therefore 
they  in  curing  by  the  remedies  as  were  thought 
fittest  and  most  helpful  by  them,  contained  in 
the  supplication,  must  be  thought  tiierein  to 
have  had  a  good  mind,  and  that  they  thought 
and  used  the  remedies  according  to  the  nature 
of  the  disease,  as  being  most  fit.  Their  disease 
«ras  fear  of  displeasure  from  his  majesty ;« for 
we  must  not  think  according  to  tlte  Stoicks, 
That  only  '  vires  animi  quas  phantasias  philo- 

*  sophi  appellant,  quibus  mens  homiuis  prima. 

*  statim  specie  rei  ad  aniinu;o  accedcntis  pel- 

*  Hlur,  nun  voluntatis  sint,  neque  nrbitrii :'  but 
that  also  '  asseutiri  et  co-opinari  incidunt  in 

*  virum  snpicntero.*  But  so  it  is,  that  this  dis- 
ease was  filial,  erga  patrem  patria.  And  like 
baimes  who  are  dung  (i.  e.  children  that  are 
bent)  go  back  again  to  tlieir  father,  so  the  pan- 
nel and  other  supplicants  having  by  chance 
looked  upon  the  piece  quarrelled,  did  think  it 
a  very  good  i^medy  to  appease  his  most  sacred 
nsajesty,  their  father.  As  it  is  reported  of  the 
spear  of  Achilles,  that  he  who  wounded  them 
with  fear,  might  cure  the  same  wound,  in  shew* 
ing  that  they  might  have  represented  grievances, 
which  are  diseases,  to  the  unly  physician.  And 
in  our  acts  of  parhamenr,  declamations  are  for- 
bidden ad  pltbem:  so  it  must  be  thought  of 
writings  also,  in  the  conceptioA  of  the  pnnnel, 
'  quas  per  plebem  distribuuutur  atque  itn  divul- 

*  gantur,'  which  is  not  in  our  case;  trgo^  &c. 

It  is  answered  by  his  majesty's  Aduocutf 
That  all  ought  to  be  repelled,  iu  respect  oC  the 
dittay,  and  of  tiie  particulnr  points  of  re- 
proaches, which  not  so  meikle  (much)  as  I; 
the  conception  or  meaning  of  the  pannel  can 
be  justified.  And  all  wiiich  is  Opponed,  is  eio 
ther  against  the  relevancy  of  the  dittny,  whicli 
is  remitted  to  the  justice ;  or  against  the  verifi- 
cation thereof,  which  is  proper  to  the  nssy^e. 
And  if  the  justice  and  as8rs>ors  desire  a  more 
special  ans«ver  ito  be  made  to  the  particulars, 
the  king's  Advocat  offered  to  clear  die  samen 
by  word  in  l)earing  of  parties. 
■    It  is  last  alledgcd  by  Mr.  Roger  Mmat  for 


the  pannel.  That  that  part  of  the  dittay^anent 
the  pannel's  ailedged  divulging  and  dispersing 
of  the  said  ailedged  libel,  is  not  relevant  to  in^ 
fef*  the  crime  and  punishment  concluded  in  the 
said  diitay ;  because  divulging  and  dispersing 
are  not  contailied  in  the  acts  of  parliament 
whereupon  the  dittay  is  libelled,  and  so  cannot 
be  the  ground  and  warrand  thereof.  Secondly, . 
In  so  far  as  the  dittay  bears,  that  the  said  libel 
was  divulged  by  giving  the  said  copy  to  Dun- 
mure  ;  giving,  and  not  granting,  that  divulging 
is  warranted  by  the  said  acts,  or  can  be  sustained 
as  a  warrand  against  the  pannel  to  infer  the 
said  crime  and  pain,  that  cannot  be  called  di- 
vulging, because  Dunmure's  own  depo^tioui 
bear  not,  that  he  received  tlie  said  libd  from 
the  pannel  to  copy  or  divulge,  but  that  he  took 
it  up  only  to  read  upon  very  strict  conditions; 
■  which  being  the  true  maaoer  of  his  receipt 
thereof  from  the  pannel,  cannot  be  odled  pro- 
peily  divulj^ing:  because  to  divulge,  properly, 
IS  to  affix  in  loco  publico^  as  Mr.  Thomas  Ross 
did,  whom  my  Lord  Advocat  cited;  who  affixed 
Lis  seditious  pasquils,  and  invectives  against  bis 
nation,  whereof  he  was  the  confessed  author, 
upon  the  public  pa«fS  and  places  of  the  town 
and  university  of  Oxford.  Or  to  divulge  is  to 
tyne  (drop),  and  cast  down  papers  in  kirks, 
tolbooihs,  or  liigh-streets,  as  did  Francis  Tenant, 
likewise  cited  by  ray  Lord  Advocat;  who  left 
and  of  purpose  tynt  (dropt)  his  infamous  mis- 
sives in  the  kirks.  And  it  is  uoiversally  main- 
tained, that  the  delivering  of  a  libel  or  writing 
to  one  only,  cannot  infer  divulging ;  albeit  it  is 
not  granted  that  the  pannel  delivered  the  ssid 
writ  to  Dunmure. 

To  that  part  of  the  said  dittay  bearing  tbnt 
the  said  libel  was  divulged  by  delivering  thereot 
to  the  earl  of  Rothes;  it  is  answered,  Tlwit 
that  was  not  divulging,  because  it  is  confessed 
in  the  said  diUay,  that  it  was  delivered  to  the 
earl  of  Rothes  to  have  been  presented  to  bis 
sacred  majesty  :  and  it  is  contended,  as  before. 
That  that  which  is  affirmed  in  the  said  dittsy 
to  be  divulging,  is  n*ore  properly  to  be  called 
revealing,  as  indeed  it  was.  oo  that  it  is  re- 
torted, to  free  the  pannel  not  only  of  divulging, 
but  of  all  crime  for  bearing  or  not  apprehend- 
ing ;  because  if  the  pannel  delivered  it,  as  the 
diitay  bears,  to  have  been  preseinted  to  hi*  sa* 
cred  majesty,  ergo,  not  as  infamous,  reproach- 
ful, or  scandalous :  which  most  be  presumed 
by  all  manner  of  presumptions  in  favour  oi  the 
pannel,  that  he  did  not  consent  to  the  present- 
ing thereof  to  his  highness,  as  being  in  his  least 
thought  or  imag2nati<in  scandalous,  or  otherwise 
as  the  dittay  bear«» ;  but  Only  to  have  been  re- 
vealed to  his  sacred  majesty  as  a  piece  whifh 
he  and  the  other  supplicante did  think  and  con- 
ceive might  have  been  graciously  accepted,  as 
others  of  that  kind  had  Vormerly  been  fcceived 
by  his  gracious  majesty. 

To  thiit  part  of  the  ditUy  bearing  the  copy- 
iti2  thereof  by  Mr.  Robert  Dalg^eisb,  the  pan- 
nel's servnht;  it  is  answered,  ^od  non  Ttlco» 
to  infer  divulging,  becauselhe»Bid  Mr.  Robe«t 
bis  deposition  bears^^that  h«  did  only  deliver 


jfl83] 


STTATE  TRIALS,  10  Charles  I.  1634.-/or  aLiW. 


[6^ 


the  copy  to  my  lord  his  mnster,  and  did  .  no 
farder.  Neither  depones  he,  that  my  lord  did 
any  farder  but  tuuk  the  copy  from  him;  which 
in  no  sen^e  can  be  properly  called  divulging, 
for  the  reasons  before  adduced. 

I'o  timt  pare  of  the  said^ditiay  bearing  Mr. 
J.  Dunmure's  keeping  the  suid  copy  in  his 
hands,  by  the  space  and  in  manner  libelled;  it 
is  answered,  non  relevat,  because  it  is  not, 
tit  tuproy  'that  the  pannei  gave  him  the  copy, 
but  that  he  took  it,  as  the  deposition  bears. 
Anii  what  he  did  thereafter  without  any  war- 
rand,  command  or  allowance  of  the  panne), 
cannot  be  laid  to  the  pannel*s  charge,  but  to 
his  own ;  seeing  the  manner  of  his  receiving 
aiid  divulging  thereof,  is  nottourly  known  to 
have  been  against  his  promise,  or  without  the 
knowledge  or  consent  of  the  pannei,  by  abusing 
his  trust  given  to  him  by  the  pannei,  though 
innocently,  who  was  free  of  all  his  subsequent 
proceedings.  And  there  being  no  fraud  or  ma- 
lice in  Uiat  point  upon  the  pannel's  part,  who 
was  wronged  by  Dunmure,  though  innocently ; 
that  cannot  be  called  the  pannel's  divulging  : 
for  who  lives,  and  may  not  be  deceived  and 
abu3ed  in  that  manner  as  he  was,  though  in- 
nocently, on  Dunmure*s  part  ? 

To  that  part  of  the  dittay  anent  Mr.  John 
Dunmure  his  answer  to  the  earl  of  Traquair; 
it  is  answered,  That  the  same  i^knnot  be  re- 
spected as  relevant  to  infer  divulging,  because 
the  ftannel's  deposition  bears  that  be  gave  no 
warrand  •  nor  direction  to  Dunmure  to  return 
ansivcr  to  the  said  earl:  but  that  in  discourse 
Ttith  Dtmmure,  the  pannei  answered  not  those 
words,  *  That  as  honest  men  would  put  their 
'  faces  thereto'  (i.  f.  justify  it)  '  as  the  pannei 

*  himself;'  but  the  pannei »  answer  only  was  in 
these  words,  *  That  as  honest  men  as  the  pan^ 

*  nel  himself  knew  of  it:'  meaning  of  the  earl 
of  Rothes  and  other  supplicants,  who  had  in- 
tended to  cause  make  offer  of  the  same  to  his 
royal  majesty,  and  accordingly  did  make  offer 
thereof  by  the  said  earl  of  Rothes. 

And  to  that  part  of  the  said  dittay,  con- 
cltidin*  that  the  said  pannei  being  a  nobleman 
of  good  learning  and  understanding,  should  liave 
revealc^d^  should  have  i^ot  concealed,  should 
huvc  apprehended  the  author;  it  is  nlledgcd, 
non  reievut  ui  iupra,  and  absolvitur  ought  to 
be  granted  from  that  conclusion,  for  the  reasons 
raentfon€»d  before  in  the  defences  and  duplies 
made  for  the  pannei,  who  still  contends  that  as 
lie  never  did  conceive  or  understand  the  said 
•upplicatirm,  as  the  dittiy  in  forces  and  bears 
the  same  upon  him ;  so  his  own  commentary 
and  declaration  anent  his  mcaniDg  and  sense 
thereof,  ourht  only  to  be  received,  to  free  and 
vinfhcat  him  from  the  crime  and  pains  libelled. 
In  respect  wheroof,  the  said  dittny  anent  the 
point  of  divulging  can  no  ways  be  respected  as 
relevant,  but  absolvitur  ought  to  be  granted  to 
the  pannei  therefrom. 

It  is  added  by  Mr.  Alexander  Pearson  to  this 
last  and  fiffh  exception,  That  the  point  of  Dit- 
tay anent' divulging  is  not  relevant,  and  cannot 
infer  the  pains  conduded  by  the  Dittay,  because 


tlie  said  point  of  Dittay  is  not  founded  upon  any 
act  of  parliament  metitioned  in  the  proposition 
thereof,  but  only  upon  the  civil  law,  which  the 
Icidges  cannot  nor  are  obliged  to  know  in  all 
the  sanctions  thereof;  specially  seeing  by  divers 
acts  of  parliament,  to  wir,  king  James  1,  pari. 
.3,  cap-.  48.  king  James  4,  pari.  6,  cap.  79.  by 
the  which  it  is  statute, That  all  the  king's  leidges 
live  and  be  ii^ovei  ned  under  the  king's  laws  and 
statutes  of  the  realm  only,  and  not  by  any  Jaws 
of  other  countiies  :  And  therefore  cannot  infer 
the  pains  concluded  by  the  Dittay. 

Farder,  The  pannei  ought  to  be  assoilzed 
from  that  point  of  the  Dittay  of  divulging,  be^ 
cause  the  pannei  is  not  nor  cannot  be  counted 
formally  divulger  of  the  alledged  infamous  libel; 
he  not  having  knowledge  or  opinion  of  the  writ 
quarrelled,  that  it  was  infamous :  but  having 
just  and  probable  cause  to  think  of  it  otherwise, 
vt  supra.  And  as  credulity  by  the  civil  law 
defends  in  theft,  so  by  the  like  reason  it  ought 
to  defend  the  pannei  here,  anent  divulging,  as 
is  confirmed  in  llie  fourth  exception  proponed 
for  the  pannei,  which  I  here  repeat,  and  which 
defence  is  most  relevant  by  the  civil  law,  where- 
upon only  this  point  of  Dittay  is  urged,  and 
tlierefore  should  elide  the  same. 

Item,  Farder,  The  civil  law  does  not  make 
any  to  be  divulger  of  an  infamous  libel,  but 
after  knowledjrc  of  the  same  to  be  infamous  : 
which  is  clear  by  the  ordinance  of  the  law  set 
down  in  Lege  Unica,  Codicc  de  famosis  Libel- 
lis,  which  commands  the  findejr  of  ane  infamous 
libel  presently  to  destroy  it ;  which  the  finder 
cannot  do,  but  nfier  knowledge  of  the  writ  to 
be  such.  And  'tis  also  clear  by  the  prohibi- 
tion of  the  said  law,  bearing,  *  si  vim  earom 

*  manifestaverit ;'  wliich  requires  divulging  of 
an  infamous  libel,  iti  the  form  and  strength 
lliereof.  In  respect  whereof,  tlie  pannei  ought 
to  be  assoilzed  fiAm  that  point  of  divulging. 

It  is  added  by  Mr.  John  Nisbetf  That  divolg- 
ing  is  not  relevantly  qualified  in  law,  by  the  im- 
parting of  the  alledged' libel  to  my  lord  Rotliea 
and  to  Mr.  John  Dunmure;  because  it  was  im- 
parted to  neither  of  them  in  quality  of  an  infa- 
mous libel,  but  to  my  lord  Rothes  in  the  con- 
trair  quality  of  ane  8up])lication,  to  be  present- 
ed by  him  to  his  majesty,  as  h  acknowledged  in 
the  Dittay ;  and  to  Mr.  John  Dunmnre  as  a 
confident  of  the  pannel's,  under  promises  of  se- 
crecy ;  which  procedure  and  qualities  of  impart- 
ing are  far  from  the  natnre  of  divulging;  for  the 
word  itself  implieth  a  public  dispersion,  and  the 
express  law  rcquireth  '  manifestation  em  puhli- 

*  cam  ct  dolosum  publicationem  ;*  Canone  qui 
in  alterius.  Causa  5.  Qifsest.  1.  Dolosum.  Ca- 
none 4.  eadcm  Causa  et  eadem  Quest.  '  Et  Li- 
'  bellus  famosus  dicitur  Posquillus,  quod  in  urbe 
'  Roma  nd  truncam  Pasquini  cujusdamstatuam 

*  affigisolet.'  Ilarprechtus  iti  Tractatu  Crimi- 
nali,  §  Injuria.  Sectione  de  famoso  Libello, '  Et 

*  qui  libellum  famosum  ab*alio  acceprtuu  vicls- 
'  sim  alii,  et  uni  tantum  secreto  tradidit,  li belli 

*  famosi  poena  non  est  plectcndus,  quia  ex  tra- 
'  tiitione.  secreto  iiicta  non  obscuro  colligitup 

*  animas  Qon  (lifl^^uidi ;  et  quia  libeilaiii  Utr 
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*  mosum  non  dicitur  pubUcasse,  nisi  qui  cum 
'  pluribus  iiupc  nil  us  esc/  Ilarprechtus,  ibidt-ra. 

It  is  added  by  Mr.  Roller t  MacgiUy  That  the 
divulging  quolined  in  the  Dittay  is  not  rt  levant 
according  to  ihe  civil  law,  where  a  pubhcution 
andout-seitin^is  requirfd :  Phnim.  Qutest.  105. 
Inspect.  11.  num.  485. 487.     And  the  reaAoo  is, 

*  quod  con  viciutit  dic4tur  quasi  con  vulium/  Leg. 
Item,  apud  I^bioutm  15.  §  4.  F.  de  Injuriis, 
ubi  §  *  sequend  ait  dici  vociferdtionem  m  unum 

*  colLituin  :'  additis  §  8.  et  11  et  12.     '  Quud 

*  oportet  in  castu  dici»  et  cum  vociferatione  vul- 

*  giure,  etiam  Nsnio  Marcello  est  in  vulgus  dare, 
'  et  quasi  inulti<i  audientibus  ac  non  taciturnus 
'  dicere/    Then  *  ei  dispersionem  etdivi^ionem 

*  superaddunt,  ut  f>it  in  pluriuiu  manus  cparsio 
'  ab  una  eademque  facta,  ct  maxime  si  in  pie- 
'  bem  distributio  fiat,  unde  ssevitque  animis  ig- 
'  nobile  Vulgus.  Quippe  ut  Cicero  pro  Piuncio, 
'  non  est  cunsiiium  in  \ulgo,  non  rutin,  non  dis- 

*  crimen,  non  diligentia.'  And  even  in  that  title 
of  the  ninih  book  of  the  Cod.  de  Seditiosis,  it  is 
added, '  £t  hiv  qui  plebem  contra  reoipubiicam 
«  audem  cnlli^ere.'  And  so  have  I  said  not  long 
'tznce,  that  these  private  writings,  and  the  dis- 
fiersiog  of  them,  must  be  understood  in  our  acts 
of  parliament,  as  the  deciatnations  therein  men- 
tioned, that  is,  to  the  meanest  and  commonest 
fort ;  and  that  to  tea  at  least, '  quia  non  dicitur 

*  notorium  ni^i  per  decern  saltern  transeat ;' 
Boerius  Tractatu  de  Sediiiosis,   Prseiniss.   7. 

*  quippe  quod  pupulus  dici  non  posse,  nisi  bint 

*  deceui  :*  Ibidem  Praemiss.  3.  And  i  emits  here 
what  I  have  said  Al-  Scditio^iis,  in  the  end  of  my 
second  exception.  But  so  it  is,  that  the  com- 
municuting  ol  the  piece  quarrelled  to  Mr  John 
Duninure,  in  that  mean  sort  as  is  contained  in 
the  deposition,  and  consequently  in  the  Dittay, 
cannot  be  thought  a  divulging  in  manner  above 
expres>ed ;  ergo  the  pannel  ought  to  be  assoil- 
aed  from  that  pa.'t  of  the  Dittay. 

It  is  answered  by  my  Lord  Advocate  That  the 
allcad^ance  ou^ht  to  l>e  repelled,  in  respect  of 
the  Dittay,  which  in  this  part  anent  divulging  is 
founded  upon  the  common  law,  Leg.  Unica  de 
fumosis  Libellis.  And  which  common  law,  in 
the  case  where  we  haye  no  particular  law  nor 
statute  of  our  own,  is  obligatory  against  the 
leidges.  And  the  acts  of  pari iti mem  cite<)  by 
the  defenders.  That  the  leidgc^  sitall  be  ruled 
by  the  law^i  of  the  kingdom  allenBrly,(ouly)  and 
Oot  by  the  laws  of  other  kingdo.ns,  excludf  s  only 
the  particular  la%v»t  of  particular  kint^doms ;  but 
excludes  not  neither  t't-  laws  of  Gi^d,  neither 
Che  laws  of  nature,  neither  the  laws  of  nations, 
nor  the  comiiKin  law :  otht Tivive,  odious  crimes 
against  which  there  »ire  no  munxipal  laws,  a« 
Sodvmutf  Plagium  f  privaii  Career  est,  &c.  shoad 
be  unputiis' table.  And  as  to  the  exception  pro-  ■ 
poned  a>!uiui>t  the  relev;incy.  and  the  alleadg^ 
ance  of  tlie  livil  1  tw  anent  divulging  vni ;  op- 
pones  the  Dittay,  beanng  the  divulging  thereof 
to  three  particular  persons  in  mauniT  i  herein  h- 
belled. 

It  IS  duplyed  by.the  pannel  and  his  procura- 
tors, That  the  point  of  divul.ing  beiug  foun  icd 
only  ppon  the  civil  law,  if  it  were  sustained,  is 


only  relevant  to  infer  the  pain  of  the  civil  lav, 
which  i»  not  capital, '  Nisi  non  libcilus  fambsus 
'  continctdelicta  capitaliain  a  hum  iinproperata. 
'  Secus  iu  eo  itnproperctur  delictum  noa  capi- 
'  laie,  HUt'»lia  quevis  culpa.'  Olossa  in  Leg. 
Unica.  Cod  ice  de  famuso  Libeilo,  in  verb,  si  quis 
famosum.  Phar.  Qua:bt.  105.  num.  11.  And 
of  the  canon  law,  which  has  ever  had  more 
force  with  us:  '  Poena  etiam  atrocissimi  libdli 
<  est  tanturo  flagellatio.'  Cunone,  qui  in  alte- 
rius  Causa  5.  Quaest.  1 . 

It  is  farder  duplyed  by  Mr.  Roifrr  M<mat,  to 
that  part  of  my  Lord  Advocat's  reply,  beahag, 
That  like  alleadgance  made  againa  divtilfitig 
ought  to  be  repelled,  in  respect  of  the  Ditta), 
bearing  the  divulging  by  the  pannel  to  three  se- 
veral per!»oits :  it  is  dupl\ed  thereto.  That  tlie 
said  reply  ought  to  be  repelled,  in  respect  of  tbt 
said  alteadgance  proponed  against  the  said 
member  of  divulging,  and  hail  qualiiicatioa» 
thereof,  to  the  saids  three  persons ;  whereuoto 
there  is  no  answer  given  by  my  Lord  Advocat. 
And  therefore  remits  the  said  alleadgance,  and 
hail  members  of  it,  as  yet  unanswered,  to  bt 
considered  by  the  judge  hs  most  relevant  in  it- 
self. In  respect  whereof,  the  said  alleadgance, 
and  hail  members  thereof,  standri  relevant,  ool- 
withstauding  of  the  reply. 

It  is  triplyed  by  my  L/rd  Advocat,  That  the 
pain  by  tlie  common  law  is  capital ;  and  the 
quotation  by  Mr.  John  Nisbet  is  a  gio>s,  with- 
out warrant.  And  albeit  some  respect  might 
be  had  to  an  infambus  libel  against  a  subjet:t, 
yet  none  in  that  which  ctmcems  our  sovereign, 
tending  to  the  disturbance  of  the  estate  anil 
'pul>lic  peace. 

It  is  quadruplyed  by  Mr.  John  J^ubet,  That 
we  oppone  the  glosses  aforesaids  acknowledged 
and  folloi\cd.by  all  tlie  doctors,  and  founded 
upon  the  equity  of  retaliation;  and  oppone 
likei^ise  the  foresaid  Citations  out  of  the  canon 
law  itself,  and  the  hail  title  of  tlie  canon  law  De 
Maledictis,  where  detractors  of  the  pope  him- 
self are  only  obnoxious  to  tlie  pain  of  flagella- 
tion. 

The  Justice  continues  till  to-morrow  the  ITth 
instant. 

Curia  legitime  affirmata,  the  said  17th  of 
December,  1634,  &c. 

My  Lord  Advocate  after  some  speech  deli- 
vered by  the  paiinel's  procurators,  vcrbo  de- 
clared to  my  Lord  Justice-General,  That  what 
wiis  spoken  was  only  a  summary  recapitulation 
of  th  It  which  is  at  lengtli  set  down  by  the  pan- 
nel's  procurators  iii  their  defences;  and  o0ered 
to  his  lurddhip,  if  it  were  iiis  lordship's  pleasurs 
that  hr,  a>  pursutr,  should  clear  by  his  answer 
verbo ;  and  othcrwite,  that  my  tord  Justice, 
witli  consent  of  his  assessors,  would  close  (put 
.»ii  end  to)  all  ftrder  writing,  and  declare  that 
00  in  >re  should  h(  adde^l,  but  that  inter loqui- 
t'>r  niay  be  pron  miiced  of  tluU  which  is  pro- 
poued  and  w  ritten  already.  To  the  which  my 
Lord  Ju-tice  made  answer.  That  lh«e  was  oa 
oecessiiy  to  answer  fsrder  than  is  ^aid  tod 
written  already. 
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It  was  thereafter  humhly  craved  by  the  pai>- 
nel  and  his  procuraiors,  iliat  if  «iiy  thing  should 
occur  to  be  dejiiauded  whereupon  he  df  sired  to 
be  heard  before  interlotjuUor,  that  my  Lord 
Justice  would  be  pleased  to  hear  him,  l»e  pro- 
poning the  same,  verba  in  his  lordship's  au- 
dience. 

My  Lord  Justice-Genetaly  with  advice  of  his 
lordship's  assessors,  declares  that  all  fwrder 
writing  in  ttus  matter  shall  cea&e  hefore  the 
dittay  he  found  relevant,  aud  referred  by  inter- 
l&guiior  to  an  assiae;  aud  continues  inttrloqui- 
tor  upoD  the  exceptions  proponed  in  this  pro- 
cess, and  answers  made  tiiereto,  till  Friday 
next,  the  19th  of  Decemher  instant. 

The  said  19(h  of  December  it  was  continued 
till  the  next  day,  the  20th. 

The  said  30th  of  December,  1634,  Curia  legi- 
time affirmata,  &c.  Pannel  and  Procurators 
as  above. 

My  Lord  Justice-General  and  his  lordship's 
assessors  having  read  and  considered  the  Dittay, 
hail  exceptions,  replies,  duplies,  with  nil  that 
is  proponed  for  the  pannel   by  his  procurators 
in  this  process,  and 'my  Lord  Advocates  answers 
made  thereto ;  hy  intertoquHor  repel  the  first 
exception  proponed  by  the  phunel  and  his  pro- 
curators against  the  relevancy  of  the  dittay,  in 
respect  of  the  acts  of  pHrliament  standing  un- 
repealed.    Repel  the  second  exception  in  res- 
pect of  the  dittay,    and   acts   of  parliament 
whereupon  the  same  is  founded.     Repel  the 
third  exception  in  respect  of  the  dittay,  and 
that  there  may  be  more  authors  than  one ;  and 
likewise  sustain   these    words  of   the  dittay, 
<  Thai  th0  Pannel^  is  '  Adviter,  Deviser^  and 
*  ConsulUr,*  in  respect  they  all  signify  one  thin*; 
with  airt  and  part.     And  as  to  the  qualification 
of  the  interlining,  set  down  therein,  remit  the 
same  to  the  assize,  as  proper  to  be  cognosced 
by  them,  with  the  hail  remanent  qualincntions 
and  presumptions  contained  in  the  said  dittay, 
to  be  proven  to  the  said  assize.     Repel  the 
fourth  exception  in  respect  of  the  dittay,  and 
scandalous  and   reproachful    libel  mentioned 
therein;  which  my  Lord  Justice,  with  advice 
of  his  lordship's  assessors,  find  to  be  of  that  na- 
ture, notwithstanding  of  any  thing  propounded 
in  the  contrair  in  the  pannel's  favour.     As  to 
the  last  exception,  repel  the  samen,  and  sustain 
the  point  of  the  dittay  nnent  the  divulging  of 
the  infamous  lihcl,  to  be  tryed  and  proYen  fo;i- 
junciim  with  any  one  of  the  rest  of  the  articles 
.  of  the  said  dittay  found  relevant,  as  said  is,  to 
infer  the  punishment  prescribed  by  the  act  of 
parliament ;  and  declare.  That  if  it  shall  he  only 
proven  per  se,  to  he  punished  per  panam  urhi- 
trur'mm.     And   in   respect  of  the  former  in- 
terloquitor^  ordain  the  dittay  to  pass  to  the 
tryal  of  an  assize.     And  for  that  effect,  conti- 
nues this  matter  to  the  11th  day  of  February 
ne«t  tr>  come ;  and  ordain  the  pannel  to  he  re- 
turned to  his  ward  within  the  cattle  of  Edin- 
burgh. 

Caria  legitime  alfinlkata,  the  said  11th  of 
Ftbni^ry,  169^. 
VOL.  III. 


John  Lord  Balmcrino  delated  of  the  Crimes  con- 
tained in  his  DiiUiy,  contained  in  his  pre- 
ceding Process. 

The  Justice  Deputs  (being  Alexander  Colvil  of 
Bluir,  and  Mr.  Jiuiits  Kobertoun,  Advocat) 
foresaids,  with  advice  of  the  Asstssor:^,  be- 
fore mentioned,  rontinuos  ihi-j  Dvet,  anent 
theTrial  of  the  s.i;d  Jolm  Loid  Balmerino, 
for  the  crime  specified  in  hi>  Dittay,  tothn 
llih  of  Marth  next  to  come.  The  persons 
ot  Assize  are  wurned,  d:c« 

The  said  llth  of  March,  it  is  continued  till  the 
'  18th  of  March,  1G35.  And  the  said  lath 
day,  in  respect  of  the  absence  of  Mr.  Roger 
Mowat,  the  Pannel's  principal  Procurator, 
by  reason  of  sickness  and  the  gout,  the  Jus- 
tice continued  the  Dyet  tdl  the  £Oth  of 
March  thereafter,  1C35. 

The  said  20th  of  March,  1635.     Pannel  and 
Procurators  as  before. 

The  names  of  the  persons  of  Assize  (Jury) 
William  eavl  Mareschal,  James  earl  of  Murray, 
William  earl  of  Dumtreis,  Munuo  viscount  of 
Stormond,  Jolm  earl  t)l  Lauderdale,  John  earl 
of  Traquair,  George  lord  Forrester  of  Corstor- 
phine,  Jame?  lord  Johnstoun,  sir  Alex.  Stra- 
chan  of  Thorntoun,  knt.  sir  Kobert  Grier  of 
La2g,  sir  John  Charters  of  AmisHeld,  sir  Alex. 
Nisbet  of  Westnishet,  knt.  sir  Patrick  Agnew 
of  Lochnair,  knt.  sir  James  Bailie  of  Lochend, 
John  Gordon  of  Buskie. 

It  is  alleged  by  the  pannel  and  his  procura- 
tors, thut  the  Earl  Mareschal  cannot  be  ad- 
mitted upon  the  assize,  hecause  he  has  received 
information  and  particular  instruction — of  the 
pannel's  guiltiness  of  the  crimes  given  up  in  the 
ditiay,  aiid  particular  direction  what  to  do  in 
case  he  pass  upon  the  assize  ;  which  they  refer 
to  the  nobleman's  own  oath  and  declaration  : 
who  being  sworn,  declared  that  he  received  no 
such  insiructio«i  or  information  of  any  person. 
Whereupon,  1  eing  purged  of  partial  counsel, 
the  justice  admits  him  upon  the  assize. 

It  is  alleged  against  the  earl  of  Diimfreis, 
that  he  cannot  be  receive:!  upon  the  assize,  be- 
cause he  ha?  given  out  his  prejudiced  opini«>n 
against  the  pannel,  aflirming,  before  any  pro- 
bation led,  that  the  panmlis  guilty  of  the  dit- 
tay ;  which  the  pannel  referred  to  his  lordship's 
oath,  alleging  that  in  law  a  declinator  is  only 
to  be  proven  against  ane  assizer  by  his  oaih  : 
and  farder  affirms,  that  the"  said  William  earl 
of  Dumfreis  has- been  solicited  and  dealt  with 
hy  prayer  to  find  the  pannel  gtjilty  of  the  dittay, 
which  being  referred  to  the  said  earl  his  oath,, 
he  denied  any  such  matter,  that  Ije  either  gave 
out  speeches  of  the  pannel's  nuiliine^s,  or  that 
he  was  sohcited  or  dealt  with  hy  prayer,  or 
otherwise  ;  the  justice  admits  him,  in  respect 
of  his  declaration. 

It  is  alleged  ajiaifist  my  lord  Blantyre,  that 
he  cannot  be, upon  his  assize,  because  he  has 
publickly  reported  to  sundry,  that  the  pannel  to 
his  judgment  is  guilty  of  the  dittay,  and  can- 
not beclearcd  thereof;  which  ihey  refer  to  his 
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lordship*a  oath:  who  being  sworn,  declared 
'that  he  could  not  deny  that  he  had  spoken  such 
speeches.  Whereupon  he  was  repelled,  aud 
ordattted  to  stand  aside. 

It  is  alledged  by  the  pannel  and  bis  procura- 
tors against  my  lord  Johnstoun,  the  laird  of 
Lag,  the  laird  of  i^misfield,  the  laird  of 
Thorntoun,  the  laird  of  Westnisb(;t,  that  they 
cannot  be  received  upon  the  assize,  because 
they  have  all  been  solicited  by  prayer  and  re- 
quest to  find  the  pannel  guilty ;  and  that  the 
lord  Johnstoun  has  declared  to  sundry,  that  if 
he  were  on  his  assize,  he  could  not  but  find  him 
to  be  guilty  :  likewise,  afhrmed  by  Thorntoun, 
that  as  the  dittay  is  founded  upon  the  acts  of 
'parliament,  the  pannel  must  be  guilty,  an^  none 
tan  acquit  him  thereof;  and  that  Westnisbet 
had  affirmed  tn  public  conference,  by  his  be- 
wrayed opinion,  chat  he  would  file  (convict)  the 
pannel,  and  do  bis  endeavour  cause  others  file 
him  of  the  dittav.  Whereupon  the  foreuamed 
-persons  having  by  their  oaths  denied  the  pre- 
misses, the  justice  thert^upon  having  purged 
them  of  partial  counsel,  admits  them  upon  the 
assize.  Whereupon  my  Lord  Advocat  asked 
instruments.  Likewise  admits  my  lord  of  Tra- 
quaire,  notwithstanding  of  the  declinator  pro- 
poned against  him  vcrbo,  by  the  pannel's  pro- 
curators. 

My  Lord  Advocat,  for  verifying  of  the  dittay, 
1st,  Kepeats  the  acts  of  parliament  whereupoji 
the  dittay  is  founded,  (viz,)  the  10th  act  of  the 
10th  parliament  of  his  majesty's  dearest  father, 
king  James  the  sixth,  holden  at  Linlitligow 
tlie  10th  day  of  December,  1585  ;  the  other 
act  being  the  205th  act  of  his  majesty's  14th 
parliament,  holden  at  Edinburgh  upon  the  8tb 
day  of  Jane,  1594. 

Sd!}r,  Produces  his  majesty's  warrant  or  let- 
ter, direct  for  examination  of  Mr.  John  Dnn- 
more,  whereof  the  tenour  follows : 

"  To  the  right  reverend  fiitber  in  God,  our  right 
trusty  and  well-beloved  counsellor;  To  our 
right  trusty  and  right  well-beloved  cousini 
and  counsellors  ;  To  the  reverend  fathers  m 
God,  our  trusty  and  well-beloved  counsellors; 
and  to  our  trusty  aud  well-beloved  counsel- 
lor, the  Archbishop  of  Sc.  Andrews,  Primate 
and  Metropolitan  of  all  Scotland ;  the  Earl 
ot'  Mortoun  our  Thesaurcr,  the  £arl  of  Tra- 
gujiir  our  Deputv-Thesaurer,  the  Bishops  o{ 
Edinburgh  and  Ross  ;  and  to  sir  John  Hny 
of  Baro,  our  Clerk-Register  of  ear  said 
kingdom." 

"C.R.;  Right  reverend  and  reverend  fathers 
in  God,  our  trusty  and  well-beloved  counsel- 
lors, right  trusty  aud  riglit  well-beloved  cousins 
aud  counsellors,  and  trusty  and  well-beloved 
counsellors;  we  greet  you  well.  Tfaving  seen 
the  copy  of  a  Petition,  which  hath  been  in  the 
hands  of  Mj-.  Peter  Hay  of  Noughtoun :  And 
he  being  required  by  us  to  declare  from  whom 
he  had  the  said  Petition,  hatbxlone  the  same 
by  naming  one  Duamure,  dwelling  in  Dundee, 
a  nqtory  there  :  k  is  our  pleasure,  that  you  call 
cbem  before  yo«;  and  having  receiv^l  the  said 


Mr.  Peter  Hay  his  information,  and  examined 
the  said  Dunmure  concerning  the  author  of 
that  petition,  and  who  may  be  any  wise  acces- 
sary unto  it,  you  inform  yourself  so  far  as  you 
can  in  all  things  concerning  it,  and  certify  us 
what  ye  find  thereanent,  that  we  may  cause 
take  such  further  order  with  these  ttiat  shall  be 
found  to  have  had  imnd  therein,  as  we  shall 
think  fitting.  And  for  your  so  doing,  the«»e  pre* 
sents  shall  be  your  stifficient  warrant.  From  our 
court  at  New- M^rcat,  the  8d  of  March  1634." 

ddly.  Repeats  the  infamous  Libel  produced 
by  Mr.  John  Dunmure  before  the  lords  of  thv 
committee  upon  the  14th  day  of  March  1634, 
with  his  deposition  made  in  presence  of  the 
committee  that  same  day ;  which  infamous  libel, 
with  his  said  deposition,  is  produced  by  his 
m^esty*s  Advocat  upon  t he  Sd  day  of  December 
1634,  before  my  lord  justice,  and  is  r^istrat 
in  this  process  that  day. 

4thly,  Produced  the  Double  (copy)  of  the  in- 
famous Libel,  interlined  bythe  pannel,  where- 
of the  tenour  follows.  (This  is  exactly  the 
double  of  the  former,  only  wiih  the  Addition  of 
the  pannel's  intcrlinhigs,  which  are  these ;  First, 
at  letter  A,  on  the  14th  page  (or  of  this  vol.) 
there  is  interlined  by  his  lordship  these  words, 
which  are  not  mentioned  in  the  former  double, 
viz.  <  In  such  a  case  as  this,  it  hath  not  been 
'  unworthy  to  have  represented  to  your  ma- 
'  jesty's  observation,  that.'  And  at  this  mark 
also  these  wQr<]s  are  wanting  in  this  double, 
which  the  former  has,  viz.  '  Which  blessed 
'  king  James  would  ne^'er  have  confounded.' 
^nd  hetwixt  letter  B  and  C,  on  the  same  page 
thus,  B  of  religion  C,  is  interlined  in  this  double. 
And  the  last  mlerlined  words  in  this  double  are 
to  come  in  as  marked  on  the  pt^ge,  betwixt 
C  and  D,  these  words,  viz.  To  suffer  to  be  in- 
troduced.] 

Item,  Produces  Mr.  John  Dunmure*s  two 
Depositions,  made  the  15th  of  March  1634,  and 
the  7th  June  after,  whereof  the  tenour  follows: 

**  1  Mr.  John  Dunmure  confess  and  declare, 
That  the  copy  of  the  petition,  remonstrat  to 
the  king's  most  sacred  majesty,  to  have  been 
deliverc»d  by  me  to  Mr.  Peter  Hay  of  Nau^h- 
toun,  was  iutrusted  by  me  to  him  upon  his  faith 
and  promise  never  to  have  been  unparted  or 
divulged  to  any  other,  and  that  he  should  redc^ 
liver  to  tnc  the  same,  after  the  reading  and  con- 
sideration thereof:  And  that  I  extracted  the 
said  copy  witli  my  own  hand  against  the  direc- 
tion, and  by  (without)  the  knowledge  of  him 
from  whom  I  had  the  first  copy  and  warrant 
thereof.  So  help  me  God.  And  this  for  am- 
plification of  my  confession  of  the  said  matter, 
made  in  presence  of  tlte  lords  commissioners, 
receivers  tliereof,  the  14  th  of  March  instant, 
by  thir  presents  written  and  subscrived  with  my 
hand  at  Edinburgh  the  15th  of  March  1634. 
Sic  subscrib,  Joav.  Dukmube.'' 

At  Bdinlnngh,  7  Jvne,  1584.  Serferant,  St. 
Andrews,  the  earl  of  Roxburgh,  Tra^air, 
Brechin,  Clerk- Register,  Advocat. 

The  which  day  Mr.  Jofan  -Dtinmure,  being 
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deeplj  swora  opon  his  knees,  ratined,  and  ap-i 
proved  his  former  deposition  of  the  date  the 
15th  of  March,  1634 ;  and  declares,  That  at 
the  time  he  received  his  said  suppitcation  of  my 
lord  Baimerino,  the  said  lord  Balmerino  desired 
him  that  he  would  take  it,  and  give  him  his  opi- 
uioo  thereof;  and  as  he  k>ved  his  credit,  he 
would  keep  it,  and  shew  it  to  no  man  Jiving, 
hut  onlj  give   his  own  opinion  there-anent : 
And  dechires  that  there  was  nothing  spoken 
ahout  the  copying  thereof;  but  is  persuaded, 
if  that  my  lord  Balmerino  had  known  that  he 
would  have  copied  it,  he  wuuld  never  have 
given  the  same  out  of  his  hand.    And  depones, 
after  the  receipt  thereof  he  abode  three  days 
io  Edinburgh,  and  during  that  time  copied  the 
same,  and  did  return  the  same  to  my  lord  Bal< 
merino  :  but  no  ways  told  him  that  he  copied 
the  same.  And  depones,  he  shewed  the  same  to 
no  person,  nor  had  no  purpose  to  divulge  it,  but 
did  take  it  home  with  him  to  Dundee,  and  did 
keep  it  close  and  secret  by  himself  by  the  space 
of  six  weeks,  till  the  laird  of  N  aughtoun  came  to 
hirs  in  his  own  chamber  in  Dundee  of  purpose 
to  ask  his  advice  in  some  affairs,  in  respect  he 
was  bis  ordinary  writer,  as  his  custom  was :  And 
depones,  that  after  some  conference  with  the 
laird  of  Naughtoun,  he  took  the  same  out  of  his 
pouch  (pocket),  and  said  to  the  laird,  He  knew 
that  he  was  a  man  of  judgment,  and  well-ac- 
quainted with  the  affairs  of  the  kingdom;  and 
saidr  Here  is  a  paper  whereof  he  would  he  glad 
to  have  bis  judgment,  providing  he  would  keep 
it  secret,  and  return  the  same  back  again : 
Which  the  laird  faithfully  promised.     Where- 
upon the  deponer  gave  the  said  paper  to  the 
laird.     Whereupon  he  began  to  read  :  And  be- 
fore be  bad  ended  it,  he  said  to  the  deponer, 
Mr.  John,  I  intreat  you  heartily  that  I  may 
have  this  paper  to  Naughtuun,  that  I  may  read 
it,  and  consider  it  at  leisure.    To  the  lyhich 
the  deponer  answered  he  would,  providing  he 
would  keep  it  secret,  and  shew  ic  to  no  man, 
as  he  had  promised  :  which  the  laird  of  Naugh- 
toun faithiully  promised  to  do.     And  declares 
upon  his  great  oath.  That  if  he  had  knoun  the 
laird  would  not  have  keeped  it  secret,  he  would 
not  have  given  it  for  all  the  world.    As  also  de- 
pones, Tliat  within  a  month  or  6ve  weeks  after 
the  deponent  went  to  the  laird  of  Nauehtoun's 
house,  as  he  was  going  through  Fife,  and  craved 
the  paper  back  witJi  great  earnestness ;  who  an- 
swered Iritle,  triitle,  ye  need  not  be  so  curious ; 
that  there  was  a  gentleman  at  his  own  table  I 
told  him  that  there  was  tlirce  copies  thereof  t 
going  through  Fife,  and  my  lord  Balmerino  had 
given  one  thereof  to  Mr.  William  Scott,  ano- 
ther  to   Mr.  Alexander  Henderson,  and   the 
third  that  the  gentleman  would  not  name.     And 
the  deponer  declares,  ailer  that 'time  he  met 
Naughtoun  divers  time  in  Dundee,  and  asked 
the  paper  back,  which  he  ever  shunned.     And 
declares,  about  October  last:  Naughtoun  came 
to  ti>e  deponer's  chambers  in  Dundee,  and  told 
bim  that  he  had  given  the  paper  to  my  lord  St. 
Andrew ;  at  which  th»  deponer  was  mightily 
inovei).     Itcffii  depones.  After  his  first  declara- 


tion he  went  to  my  lord  Balmenno,  who  after 
conference  with  him,  my  lord  Ii;tlincrino  de- 
sired him  to  go  to  the  curl  of  Truquair,  and  tell 
him  that  better  men  nor  my  lord  Balmerino 
himself  would  set  their  faces  thereto.  Sic  sub- 
scrib,  Joan.  Dunmuuf. 

St.  Andrews,  J.   Morton,  Roxburgh,  Traquair, 
Da,  Episc.  Brechin,  J.  Hay,  Tho.  Hope. 

5thly,  Produces  three  Depositions  subscriv- 
ed  by  the  pannel  and  the  lords  of  committee, 
one  dated  the  9th  of  June  1634 ;  the  second 
the  16th  of  June  1634;  and  the  third  the  1st 
of  August  1634.  Of  the  wliich  three  Deposi- 
tions the  tenour  follows,  viz. 

Apud  Edinb.  the  9th  of  June  1634.  Sederunt 
St.  AndrctTs,  Thesaurer,  Roxburgh,  Tra- 
quair,  Brechin,  Clerk-Register,  Advucat. 

The  which  day  John  lord  Balmerino  being 
examined  upon  his  great  oath,  depones  as  after 
follows  :  J/;//iri)RU,  depones,  Tliat  the  libel  pro- 
duced is  the  just  copy  of  the  lihel  given  by  him 
to  Mr.  John  Dunmure,  so  far  as  he  reQicmbers. 
Item,  Being  interrogat  to  what  use  he  gave  him 
the  same,  and  upon  what  occasion,  depones, 
That  Mr  John  Dunmure  having  given  to  him  the 
cop^  of  my  lord  Brechiu  his  sermon  preached 
at  his  majesty's  coronation,  and  Mr.  .luhn  hav- 
ing seen  the  paper,  he  gave  it  to  him  to  look 
upon,  hut  to  keep  it  to  himself  nione,  and  to 
show  it  to  no  other,  as  he  respected  liis  lord- 
ship's credit :  And  depones,  'i'hat  he  never  knew 
that  Mr.  John  Dunmure  had  copied  the  same. 
Item,  Being  interrogat  from  \%hom  he  had  the 
paper  he  gave  to  Mr.  John  Dunmure,  depones, 
As  he  remembers  he  received  the  principsd  uf 
the  same  from  Mr.  William  Haig.  Item,  Be- 
ing interrogat  who  was  author  and  penner  of 
the  said  lihel,  depones,  That  it  was  Mr.  William 
Haig  who  gave  ic  him,  and  ns  he  thinks,  was 
the  author  thereof.  Iten',  Being  intcr;-ogat  to 
wh.*^t  use  Mr.  William  Hai^  jrave  his  lordship 
that  paper,  depones,  That  Mr.  William  Haig 
said  he  thought  it  a  6t  supplication  to  be  pre- 
sented to  his  majesty  which  he  had  made  out 
of  some  collections  which  he  had  gathered  upon 
some  conferences  wliich  he  had  with  sundry 
persons  the  time  of  the  parliament.  Item, 
Beini;  interrogat  what  he  did  with  the  p:»per 
which  he  received  from  Mr.  William  Haig,  de- 
pones, he  received  two  of  them  from  Mr.  W. 
Haig,  whereof  one  was  to  be  presented  to  the 
king,  if  it  had  been  thought  expedient,  which 
he  delivered  to  my  lord  of  Rothes ;  and  the 
other  he  caused  his  man  Mr.  Robert  Daisileish 
copy;  and  gave  Mr.  Haig  his  own  back 
agam,  which  he  thinks  he  destroyed.  And  the 
paper  which  he  shencd  Mr.  John  Dunmure, 
was  it  which  his  man  wrote,  as  he  remembers. 
Item,  Being  interrogat -if  Mr.  William  Haig 
had  any  warrand  or  command  to  draw  up  the 
said  supplication,  or  if  any  lord  or  any  of  his 
knowledge  was  at  the  penning  thereof,  depones, 
That  he  had  no  warrand  from  him,  UDr  knew 
of  any  warrand  givtn  to  him,  nor  that  any 
was  present  at  the  forming  thereoil     J/em, 
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Declares  that  the  earl  of  Rothes  and  the  de- 
poner  having  read  the  supplication,  thought  it 
110  wnys  fie  to  be  presented  to  his  majesty,  but 
to  be  absolutely  supprest.  Iteirff  Being;  inter- 
rog.it  if  he  had  any  of  the  siiids  cope^,  de- 
clares, After  the  receipt  of  Mr.  Jdhn  Dumnure 
his  copy,  he  cast  the  samen  in  tlie  fire;  and  for 
the  other,  he  did  dili2<*nce  to  seek  n»e  ssunen 
out  and  find  it,  and  exhibit  the  sivtien  to  the 
lords  :  and  declajetl,  that  he  U:\i\  no  more  con- 
cerning that  purpose.  1/*;//,  IJeini;  intermgat 
ifhegai'e  any  copics  oftlie  baid  buppiici^iion, 
or  sliewed  it  to  any  person,  uepones,  Thnl  he 
neither  gave  co^'ius  tljereof',  nor  shewed  it  to 
nny  except  to  the  eail  of  Rothes  and  Mr,  John 
Dunmure.     Sic  suluc,  Balmlrinu. 

St.    Andrews,'  Morton,    Roxburgh,   Traquair, 
Da.  £p.  Brechin,  J.  Hay,  Thomas  Hope. 

Follows  the  'i'enour  of  the  second  Deposition. 

Apud  Edinb.  decimo  sexto  Juiiii,  1C34. 
The  whiik  day  John  lord  of  Bnlmerino  bcint; 
examined  upon  his  oath  if  he  knew  aay  thing 
of  Mr.  William  ILiig  his  going  out  of  tlie 
country,  depoi.es,  That  he  knew  nothing  of  liis 
away  going  until  Wednesday  last;  that  a  man 
of  tijc  lady  Yeasier*s  told  hiai,  N^hcn  he  was 
going  to  Bulpleugh's  burial,  that  Mr.  William 
llaig  was  ;;one  out  of  the  country.  Ifcm, 
Jieing  inquirtd  anint  that  part  of  Mr.  John 
Dunmurc*s  deposition.  That  ufier  his  llrst  de- 
clitratinn  he  went  to  the  deponer,  who  after 
conference  with  him  desired  him  that  he  would 
go  10   the  earl   of  Traquair,   and  s:\y,  *  That 

*  better  men  than  the  depontr  liimseli*  will  fet 

*  tlieir  faces  thereto  :*  ti»e  said  lord  Balmc rino 
depones,  That  he  never  gave  Mr.  John  Dun- 
tnure  such  a  commission,  but  only  told  him  in 
conference,  That  there  were  better  men  than 
the  deponer  himself  who  knew  of  that  matter. 
And  being  inquired  \>hat  these  were  that  he 
meaned  of,  depone^,  That  it  was  tlie  earl  of 
Rothes,  to  whom  he  delivered  the  supplication, 
conform  to  the  former  deposition.  Itewy  Being 
inquired  whether  he  had  interlined  some  lines 
in  the  said  libel  which  was  exhibited  by  him 
to  the  lords,  and  whether  he  did  the  sdbe 
before  he  shewed  it  to  Mr.  John  Dunmure,  or 
to  the  earl  of.  Rotl:t>-,  depones  that  it  was 
the  earl  of  Rothes  to  whom  he  dehvered  the 
supplication,  conform  to  his  tbrmer  deposition. 
J/fiM,  Being  inquired  whether  he  had  interlined 
some  lines  in  the  said  libel  which  was  exliibited 
iy  him  to  the  lords,  and  whether  he  did  the 
•ame  before  he  shewed  it  to  Mr.  John  Dun- 
mure  or  to  the  8:»id  earl  of  Rothes,  depones, 
Thut  Mr.  John  Dunmure  never  saw  this  inter- 
lined libel,  but  only  the  copy  which  was  cast 
in  the  fire  after  the  redelivery  thereof:  And 
depones,  That  the  copy  interlined  lying  before 
the  lords  was  the  copy  delivered  by  .him  to 
the  earl  of  Rothes,  hut  was  not  inteiliufd, 
while  the  earl  of  Uothis  redelivery  thereof  to 
bi'ii :  And  depones,  That  never  any  j.aw  it  since 
the  io?eilinnig  thereof  ~<SVc  subs.  Balmxrjno. 
St.    Andrews,   Mortt)n,    Roxburgh,   Traqiiair, 

Da.  Ep.  Brecliin^  J.  Hay,  Thomas  H'fpe. 
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ToUows  the  Tenoar  of  his  lordship*8  third  De- 
position. 

Apud  Edinb.  the  first  day  of  August  1634. 
Sederunr,  St.  Andrews,  Thesaurer,  Rox- 
burgh, Stirling,  Traquaif,  Bishops  of  Edin- 
burgh, Hoss,  Clerk- Register,  the  KingV 
Advocat. 

The  which  doy  John  lord  Balmerino  bemg 
asked  upon  his  great  oath,  if  he  shewed  to  Mr. 
Haig  the  Warrand  of  his  appearance  before  the 
li>uls  upon  Saturday  the  7th  of  June,  depones, 
that  aiier  diimer  Mr.  Haig  came  to  his  hotise, 
and  asked  by  what  warrand  he  was  convened 
before  the  lords;  and  the  deponer  took  tbe 
warrand  out  of  his  pocket,  and  shewed  the 
same:  and  adheres  to  his  lormer  deposition, 
anent  Mr,  Haig  his  parting,  or  to  the  purpose 
thereof     Item,  being  imerrogat  if  he  received 
any  letters  from  Mr.  Haig  since  his  parting,  de- 
poned, that  Jje  received  at  his  back  coming 
from  Bakkugh's  burial  a  letter  from  his  lady, 
direct  from  Mr.  Haig,  but  without  either  date 
or  place,  which  he  produced  :  as  also  reccind 
from  I'homas  Hali burton  a  letter  direct  fruin 
Mr.  Haig,  with  some  note  concerning  my  lord 
Jedhurgh*s  business.     And  sick-like  depones, 
he  received  a  letter  from  Adam  Watt,  which 
concerned  some  business  betwixt  my  lord  Ycas- 
ter  and  Mr.  Haig;  and  in  the  end  desired  die 
deponer  to  assist  sir  Lewis  Stewart,  and  other 
friends  that   he  had  written  unto  for  procuring 
of  him  a  remission  :  which  letter,  after  the  de- 
poner had  dealt  with  the  lord  Yeasier,  he  can- 
celled and  burtit.     And  last  grants  he  received 
a  letter  from  Camphire  the  27th  of  June,  »hich 
he  received  from  Mr.  Robert  Bruce;  which  be 
exhibits,  and  which  letter  bears  Mr.  Haig  has 
granted  tliat  he  was  the  penner  of  the  said  »ap- 
plication,  and  'herefore  protests  that  the  same 
may 'be  deliver^  '   up  and  given   to  him.    And 
bein^  asked  anent  that  part  of  the  said  letter, 
which  bears  that  the  earl  of  Rothes  and  such 
other  honest  men  that  did  once  approve  the 
said  supplication,  if  the  deponer  did  ever  allow 
and  approve  the  samen;  answers,  thai  he  did 
never  allow  nor  approve  the  samen  to  be  pre- 
sented to  his  majesty,  but  thought  it  fit  to  be 
supprcbt.     And  m  the  rest  adheres  to  his  for- 
mer depositions. — Sic  subs.  Balmerino. 

The  same  day,  in  presence  foresaid,  it  being 
nsked  whether  he  did  allow  and  approve  the 
same  lumself,  in  tiie  matter  and  substance;  he 
declared,  that  he  neither  allowed  nor  allows 
the  samen,  and  declares  he  condemns  the  same 
both  in  matter  and  form.     Sic  tubs*  Balme- 

UINO. 

St.  Andrews,  Morton,  Roxburgh, 
Stilling,  Traquair,  Da.  Ep, 
Edinb.  Jo.  Rosse,  J.  Hay, 
Thomas  Hope. 

Cthly,  Produres  Mr.  Robert  Dalgleish,  se^ 
vitor  to  the  pannel,  his  Depositions,  dated  July 
3,  1634,  whereof  the  tenor  follows, 

Apud  Edinb.  3  July  1634. 
The  uhich  day  Mr.  Robert  Dalgleish  beiog 
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sworn  upon^his  knees,  and  the  libel  being  shewn 
to  him,  denies  that  he  knows  the  hand- writing 
or  the  writer:  grants  that  my  lord  Balmerino 
being  in  his  place  of  Bametowh  sliortly  afler 
the  parliament,  and  being  to  go  to  'Edinburgh, 
about  four  after  noon  delivered  to  the  deponer 
a  paper  to  be  copied,  which  he  did  copy  that 
same  night,  and  sent  it  with  the  copy  thereof 
to  bis  master  inclosed  in  a  paper,  the  next  day 
hi  the  morning.  And  being  asked  if  that  he 
had  copied  another  to  himself,  grants  chat  he 
had  made  another  copy  whicJi  he  keeped  to 
himself,  which  he  did  without  the  command  or 
knowledge  of  his  master ;  which  copy  he  ex- 
hil>ited  presently  in  presence  of  tne  lords. 
Item,  being  demanded  if  he  did  communicat 
that  copy  which  he  keeped  to  himself  to  any 
other,  depones  upon  his  great  oath,  that  he  did 
neither  snow  nor  give  the  copy  thereof  tu  any 
other:  but  grants,  while  he  was  copying  the 
same  in  Bsrrnetown,  Mr.  William  C<»lvilt  mi- 
nis: er  of  the  parish  came  in  and  read  the  same, 
but  got  no  copy  thereof  And  also  depones, 
That  since  the  beginning  of  the  trial  about 
Pasch  (Easter  last,  tlie  lady  Balmerino  asked 
of  the  deponer  if  he  had  keeped  a  copy  of  the 
foresaid  libel  to  himself,  and  desired  a  sight 
thereof;  and  when  she  heard  the  same  read, 
she  said  that  he  was  a  fool  in  keeping,  and 
bad  him  cast  it  in  the  fire. — Sic  tubsc,  Mr.  Ro- 
bert Dalgleish. 
St. 'Andrews,  MoYtoun,.  Roxburgh, 

Stirling,  Traquair,  Jo.  Rossen. 

J.  Hay,  Thomas  Hope. 

7thly,  Produces  Mark  Cass  his  Deposition, 
dated  apud  Edinb.  the  Slst  of  July,  1634. 

Sederunt,  St.  Andrews,  Roxburgh,  Stirling, 
Traquair,  Uosse,  Clerk  of  Register,  Advo- 
cat. 

The  whilk  day  Mark  Cass,  writer,  being  exa- 
mined upon  his  great  oath,  depones,  That 
about  eight  or  ten  days  before  Mr.  Haig  his 

foing  away  furth  of  the  country,  lie  being  in 
Ar.  Haig*s  chamber,  Mr.  llaig  asked  him  what 
news:  to  whom  he  answered,  he  had  no 
news,  but  that  he  heard  that  my  lord  B:)  I  meri- 
no was  troubled  for  a  petition  that  had  been 
nrriiten.  Likeas  Mr.  Haig  ^ked  him  if  he 
knew  who  was  writer  thereof,  whilk  he  depones 
that  he  answered  him  he  knew  not,  neither  did 
he  kno^.  Thereafter  Mr.  William  Hnig  told 
him  that  he  was  the  peniief  thereof,  and  took 
out  the  paper  and  read  it  over  to  him,  and  said 
that  Rothes  and  Balmerino .  knew  the  paper, 
because  it  should  have  been  presented  to  the 
king.  Item,  Being  asked  if  he  knew  of  Mr. 
lhug*s  away  going,  depones,  That  upon  Sun- 
day the  8th  of  June  the  deponer  being  in  New- 
bottle  kirk  Rt  ttie  communion,  Mr.  Haig  sent 'a 
boy  to  him  before  the  ending  of  the  sermon  in 
the  afternoon,  and  desired  him  to  come  out  to 
him  ;  who  carne  out  nndmet  with  him  in  the 
hall  of  Newbottle,  but  spake  nothing  with  him 
there.  And  thru  they  went  out  together  to 
the  ^en  of  Newbottle,  where  he  told  the  de- 
poner that  be  was  to  go  to  the  South  Country, 


and  that  he  had  received  for  his  comprizing  of 
Maxweltheugh,  disponed  by  him  to  tfie  earl  of 
Roxburgh,  tiie  sum  of  90,000  marks,  which  he 
had  paid  to  Mr.  John  Sharp  and  others  ;  and 
that  there  rested  yet  8,400  and  some  odd 
marks  :  And  that  he  had  taktn  the  deponer  his 
name  to  the  Ubnd  thereof  to  his  own  use,  and 
that  he  would  trust  him  wiih  it  till  his  return  ; 
and  then  delivered  to  him  the  bond  thereof, 
and  said  to  him  thsrt  he  would  return  shortly. 
Item,  Depones,  that  he  received  a  letter  from 
Mr.  William  Haig  from  Yarmouth,  in  which 
th^e  was  inclosed  a  letter  direct  from  Mr. 
William  Jiai^  to  Thomas  llaliburton,  which  he 
sent  to  the  said  Thomas :  And  the  contents  of 
the  letter  to  himself  was,  tliat  he  desired  the 
deponer  to  assist  his  nephew,  the  said  Thomas 
Haliburton,  to  get  a  trunk  carried  to  Holland 
by  the  address  of  Mr.  Robert  Brace ;  and  that 
he  should  make  the  said  Thomas  forbear  to  do 
it,  if  I  should  find  by  sir  Lewis  Stewart  the  ap- 
pearance of  the  quitting  of  this  service.  And 
depones.  That  he  shewed  this  letter  to  Thomas 
Haliburton,  who  was  then  present  in  Edin- 
burgh, and  declared  to  the  said  Thomas,  that 
he  would  not  speak  the  said  sir  Lewis  Stewart 
in  such  a  business ;  and  rave  (tore)  out  so 
much  of  the  letter  as  concerned  sir  Lewis 
Stewart,  and  desired  the  said  Thomas  that  he 
would  take  it  to  him,  because  sir  Lewis  knew 
Mr.  Haig  his  hand-writini; :  which  the  said 
Thomas  rcfiised,  and  said  that  sir  Lewis  would 
believe  him  but  (i.  e.  without)  the  letter :  And 
immediately  after  he  read  the  hail  letter  in 
presence  of  the  said  Thomas.  liem,  Remem- 
bers that  the  letter  did  bear  that  he  wju>  pre- 
sently ^oiug  abroad.  Item,  Remembers  that 
he  received  from  Mr.  William  Ilaig  since  his 

f)arting  in  all  three  letters,  whereof  tiie  said 
etter  was  one,  and  the  ether  two  which  he  ex- 
hibited to  the  lords. — Hie  nils*  Mark  Cass 
with  my  hand. 

At  Edinb.  the  Slst  of  July,  1634.  Sederunt, 
St.  Andrews,  Thesaurer,  Roxburgh,  Tra- 
quair, Edinburgh,  Rosse,  Clerk>Register, 
Advocat. 

The  foresaid  deponent  depones,  That  the 
S0,000  marks  paid  to  Mr.  William  Haig  upon 
the  Sainr.lay,.wa8  employed  as  after  follows, 
viz.  8,400  marks  to  Mr.  John  Sharp;  then 
rested  11,600  marks,  whereof  there  was  lent  to 
the  earl  of  Lothian  7,600  marks,  and  4,000 
marks  to  the  lord  Balmerino ;  ql>erefore  (for 
which)  the  deponer  received  bonds  wiiich  are 
blank  in  the  name,  in  the  depcner's  bands. 
Item^  The  deponer  produced  two  letter*  from 
Mr.  Haig,  one  of  the  date  tiono  Jvnii  from  Bi- 
mcrside,  with  a  command  to  him  to  re(ieive  a 
packet  to  be  delivered  to  my  lord  Balmerino  ; 
uhich  packet  to  his  knowledt^e  and  memory 
Adam  Watt  delivered  to  my  hird  Balmerino. 
Item,  The  other  letter  of  the  2Sd  of  June, 
dated  from  no  place,  which  the  deponer  receiv- 
ed from  Adam  Wutr,  ivho  had  in  hand  a  letter 
to  my  lord  of  Lothian,  which  he  received  :  and 
delivered  a  letter  to  my  lord  Balmerino,  and 


699)       STATE  TRIALS,  10  Charles  I.  l63^.'-'TJie  Trial  <^ L(rrd  Balmcrino,      [700 


another  to  the  eari  of  Traquair ;  which  letters 
were  received  by  Adam  Watt  from  sir  Lewis 
Stewart.  Iteniy  Depones  upon  his  great  oath^ 
That  he  never  opened  the  little  coffer,  nor 
trunk ;  but  once  that  he  opened  the  little  cof- 
fer, and  took  out  the  ke^s  of  the  trunks,  but 
never  stirred  the  papers,  nor  none  others  to  his 
knowledge :  but  that  he  heard  that  Thomas 
Haliburton  had  looked  in  the  coffer  before,  but 
knows  not  whether  he  took  any  papers  out  or 
not.  Item,  Declares  that  since  Mr.  William 
Haig  bis  away  ^oing,  there  came  a  trunk  of  his 
borne,  which  is  in  William  Dick  his  han^s, 
whereof  he  has  the  key ;  and  that  he  never 
opened  the  same,  but  allenarly  (only)  once  at 
the  desire  of  Mr.  Alex.  Johnstoun  advocat, 
who  alledged  he  had  aome  clothes  and  other 
gear  therein,  which  he  had  put  in  Mr.  Haig's 
trunk  when  Mr.  Haig  and  he  was  at  I/>ndon 
the  last  -vacance.  And  tlie  depoaer  grants  he 
received  the  key  of  the  trunk  from  William 
Frier,  inclosed  in  a  letter  from  London  written 
by  the  said  William  Frier,  and  dated  before 
Mr.  IIaig*s  going  away  out  of  the  country. 
Ite/itf  The  deponer  remembers,  that  Mr.  Haig 
told  liim  that  the  pamphlet  was  written  bv  a 
man  employed  by  the  lady  Limplum  for  that 
effect. — Sic  tubs.  Mark  Cass,  with  my  hand. 
St.  Andrews,  Mortoun,  Roxburgh, 

Traquair,  Da.  £p.  Edinb.  Jo. 

Rossen.  J.  Hay. 

8thly,  Produces  four  letters  from  Mr.  Haig 
to  the  pannel,  dated  27  June,  1  Jnly,  10  July, 
and  1  August,  1634.  Of  the  whicl^  four  let- 
ters, the  tenour  follows : 

To  the  right  honourable  my  singular  good  lord 
my  lord  Balmerino,  These  at  Barnetown  ; 
to  be  sent  to  him  by  Mr.  George  Lawson, 
or  Adam  Watt,  writer  in  Edinburgh. 

My  lord ;  now  that*  it  has  pleased  God  to 
bring  me  safely  through  the  seas,  though  slowly 
(ill  three  days  and  three  nights  from  Yarmouth) 
to  this  place,  I  begin  with  these  to  pray  your 
lordship  either  to  use  yoor  talent  to  get  me 
home  otherwise,  or  to  give  vigour  to  that  way 
I  wrote  to  your  lordship  from  Yarmouth.  I 
t)K)ught  it  fit  to  be  taken,  to  get  a  compendi- 
ous way  to  an  end  of  my  troubles  by  their 
means,  who  for  private  respects  have  given  the 
name  of  a  crime  to  that  Supplication,  which 
though  I  cannot  deny  the  pennmgof,yet  would 
not  have  brought  to  me  any  inconvenience,  .if 
it  had  cither  been  used  as  once  intended,  or, 
after  changed  of  purpose,  kept  from  those  base 
bodies  that  put  it  into  the  hands  of  such,  as 
have  been  able  to  make  hard  constructions  of 
it.  And  seeing  for  whatsoever  I  now  sufiFer  in 
my  private  fortune,  in  my  weak  body,  or  in  my 
name,  by  the  contrivance  or  knavery  of  Mr. 
John  Dunmure,'  I  may  justly  blame  your  lord- 
ship; I  do  here  acljure  your  lordship,  by  the 
persuasion  I  have  of  your  own  integrity,  of 
your  honourable  mind  arid  good-will  to  me- 
wards,  and  by  your  knowledge  of  the  pains  I 
have  been  ever  willing  to  take  for  an  ingenuous 
^rtherance  of  all  that  concerns  my  lord  of  So- 


merset amongst  us ;   even  to  take  pains  to  ob- 
tain to  me  a  remission,  for  doing  that  which  is 
termed  a  crime,  and  that  by  means  of  these 
that  have  termed  it  so ;  and  make  them  sensi- 
ble that  it  shall  be  more  for  their  credit  so  to 
make  an  end  of  the  business,  than  to  drive  me 
to  such  defences  and  apologies  as  the  publisli- 
ing  of  will  gall  them,  more  than  the  blazing  of 
the  Supplication.    Withal  it  may  please  your 
lordship  to  represent  to  my  lord  uf  Rothes, 
and  such  other  honest  men,  as  I  know  did  once 
approve  that  Supplication,  that  since  a  bard 
cnaracter  is  made  of  it  by  these  that  have 
wrested  in  the  king*s  ire  the  sense  of  it,  tiiey 
should  do  right  both  to  themselves,  their  prince, 
and  country,  by  another  Petition  to  represent 
that  whereas  they  intended  to  have  delivered  to 
his  -majesty  the  foresaid  Supplication  by  such 
as  did  dis-assent  to  that  church-article,  and 
changed  purpose,  because  the  paper  could  not 
hold  all  their  subscriptions,  and  other  good  re- 
spects, very  compatible  with  their  most  humble 
duties  to  bis  majesty ;   yet  since  the  foresaid 
Supplication  has  come  to  his  majesty's  hands 
by  such  as  have  made  wrong  constructions  of 
it,  therefore  to  conclude  craving  humbly  that 
his  majesty  would  give 'them  leave  to  be  inter- 
preters of  their  own  language,  and  the  desire 
of  their  Petition  (for  the  reasons  it  containeth), 
which  is,  that  no  private  respect,  but  mere  at- 
fcction  to  his  majesty,  did  rule  their  whole 
carriage  in  the  late  parliament.     Bat  in  this  I 
submit  my  de&ire  to  your  lofdship  and  their 
judgment  and  pleasure.    Howsoever,  since  I 
suffer  for  that  which  trulf^had  their  allowance, 
I  think  they  are  in  honour  bound  to  use  dis- 
creet means  to  relieve  me  off  this  cross,  at  least 
to  help  my  poor  estate  in  some  measure  to 
bear  out  the  burden  of  it.     I  suffer  enough  in 
the  toil  of  my  body,  and  wounds  given  to  my 
name,  though  your  lordships  anion^^st  you  free 
nie  of  all  the  charges  that  will  be  inevitable  to 
me  in  this  course :  a  little  help  from  eacii  ho- 
nest man,  that  will  possibly  pity  me,  %vould  do 
this  business;     Thus  your  lordship  may  see 
there  lieth  a  heavy  burden  on  my  stomach, 
when  it  is  brought  so  low  as  to  beg ;  yet  I  »}iall 
rather  starve  than  discover  so  much  to  any 
other  than  your  lordship,  to  whom  only  I  can 
lay  open  the  silly  and  low  thoughts  that  misery, 
and  the  fear  of  it,  may  bring  to,  my  lord,  your 
lordship's  most  respecting  servant, 
Camphire,  June  27,  1634,  Wm.  HaIO, 

Postscript,  Whatsomever  bonds  are  in  mo- 
neys to  my  behoof,  I  do  not  think  one  groat 
thereof  mine,  till  my  lord  Yeaster  bp  sa- 
tisfied; which  will  be  easily  done  (upon  tlie 
grounds  I  have  sent  ft  note  of  to  Mark  Cass),  if 
your  lordship  move  him  to  tl  submission  (where- 
m  Mark  Cass  and  Thomas  Ualiburton  shall 
take  burden  for  me) ;  but  we  will  never  end 
otherwise.  Pray  my  lord  of  Rothes  to  help 
your  lordship  to  induce  him  to  a  submission  to 
any  that  your  lordship  and  he  can  condescend 
upon  ;  and  tell  him  o(  his  old  letter  to  my  lord 
of  Anchram,  That  he  should  settle  with  one  *^ 
any  man*»  »^ht  I  lik^d.    6ut  grt  him  to  »  >^1>- 
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mission  in  writing  for  his  good  as  well  as  mine : 
for  if  God  please  to  call' ine,  he  will  find  that 
be  shall  not  make  so  good  a  conditio;i,  as  he 
may  do  now. 

The  Second  Letter. 
My  lord  ;  Jost  bs  I  had  done  closing  of  my 
letters  written  to  yonr  lordship  with  others  at 
Camphire,  the  conservator  newly  arrived  here 
from  London  came  to  my  chamber  in  ane  inn 
kept  by  his  mother-in-law :  and  hearing  I  was  ar- 
rived I  here  from  Scotland,  was  very  curious  to 
ask  news.  And  because  I  could  tell  him  no- 
thing, at  last  wandering,  asked  me  by  way  of 
question.  If  I  beard  nothing  of  a  petition,  which 
a  nmnber  (35)  said  he  of  lords  had  resolved 
to  give  to  the  king,  craving  a  rehef  of  the  act 
made  in  the  churcti-business,  and  a  discharge 
of  any  further  payment  and  taxations.  1 
laughed,  and  told  him  that  I  durst  assure 
him  there  was  no  such  matter.  'J  hat  cannot 
be,  said  he,  for  I  bare  this  from  such  as  has 
best  intelligence  about  the  court;  and  have  seen 
a  letter,  bearing  under  the  hand  of  one  of  the 
CommiMioners,  that  they  had  had  my  lord  Bal- 
merino  that  day  before  them,  who  had  'behaved 
himself  very  modestly,  and  was  to  be  before 
them  the  next  day,  where  they  hoped  to  get 

?ood  satisfaction  in  all  they  were  about.  Then 
answered,  I  heard  your  lordship  was  called 
for  by  some  of  the  coimcil,  but  haa  not  learned, 
nor  so  much  as  asked  for  what :  and  that  the 
council  might  have  many  things  ado  with  your 
iordsiMp  that  I  was  ignorant  of,  aiid  could  not 
in  good  manners  inquire.  I  protest,  said  he, 
that  is  a  business  in  all  men's  mouths  about 
court ;  and  I  wonder,  said  he,  you  have  not 
heard  of  it.  I  have  not  truly,  said  I :  And  so  we 
left  that  theme,  and  drunk  together,  and  within 
a  quarter  ane  hour  after  I  left  that  town,  and  to 
one  Alexander  Speir,  a  factor  in  it,  a  packet  to 
Mr.  Robert  Bruce;  under  whose  cover  there 
is  a  letter  of  the  27th  of  June  to  your  lordship, 
the  contents  whereof  I  will  not  repeat  here, 
but  besench  your  lordship  to  have  respect  unto 
it,  as  well  in  s'>  far  as  it  beseecheth  your  lord- 
ship to  use  your  talent  fur  shortening  my  trou- 
bles, as  in  the  care  I  humbly  .beseech  your 
lordship  to  take  to  induce  my  lord  Yeaster  to  a 
submission,  without  which  there  is  no  hope  of 
any  conclusion  with  him.  I  will  long  to  hear 
from  your  lordship  what  posture  this  business 
works  itself  unto,  and  what  success  I  may  ex- 
pect in  the  way  I  am  contented  be  taken  to 
end  my  troubles,  by  their  means  that  has  occa- 
sioned them.  Thus  having  nothing  to  say  but 
what  1  have  formerly  written,  and  beseeching 
your  lordship  not  to  he  swear  (slc^w)  in  writing  to 
me,  (under  cover  to  my  lord  of  Auton,  James 
Uowstoun  or  James  Wright,  merchants  in  Am- 
sterdam, or  to  Alexander  Speir  in  Camphire, 
or  to  William  Murehead  by  the  way  of  Lorwloa) 
I  crave  ieave,  and  resr,  my  lord,  your  lordship's 
most  respecting  servant,  Wm.  Uaig. 

Amsterdam,  Jitly  1,  1634. 
•Directed  to  the  right  honourable  my  singular 
fjTOod  lord,  my  lord  Balmerino,  These,  at 
Bametown. 


The  Third  Letter. 


My  lord  ;  I  know  that  repetition  of  my  de« 
sires  exprest  in  my  letters  to  your  lordship  from 
Yarmouth,  Camphire,  and  Amsterdam,  were 
enough  to  accuse  me  of.  distrust  of  yuur  lord- 
ship's either  memory  or'good-will  to  me-wards. 
W therefore  these  are  only  to  beseech  your  lord- 
ship to  let  me  know  what  posture  that  business 
is  in,  which  occasioned  my  voyage  hither ;  and 
what  issue  1  may  expect  by  your  lordbhip's 
means,  and  such  others  as  I  have  written  unto 
there,  as  well  of  the  troubles  I  am  now  under^  • 
as  of  that  business  I  prayed  your  lordship  to 
manage  with  my  lord  Yeaster.  I  intend  to  fix 
about  Delft  before  the  27th  instant,  and  stick 
there  till  I  hear  from  Scotland  or  England  what 
I  may  expect.  So  your  lordbhip  may  pot  all 
you  write  to  me  under  cover  to  Mr.  John 
Forbes,  a  minister  (though  now  silenced  by  or- 
der from  Canterbury)  of  the  English  that  are 
about  their  staple  in  that  place,  Mr.  Robert 
Bruce,  or  Mr.  Alexander  CoUill,  by  David 
JunkenV  means ;  and  otherwise  also  will  f^ec 
them  sent  to  Mr.  Forbes,  and  he  will  make 
them  find  me:  so  will  William  Murehead,  if  your 
lordsliip  please  write  that  way  too.  My  lord,  • 
your  lordship's  most  respecting  servant, 

Crouing,  10  July  1634.  Wm.  Haio. 

Directed,  on  the  back  thereof.  To  the  right  ho- 
nourable my  singular  good  lord,  my  lord 
Balmerino,  These,  at  Bametown. 

The  Fourth  Letter. 

My  lard ;  I  send  here  to  your  lordship  my 
lord  Jedburgh's  discharge  for  the  crop  1633, 
and  his  daughter  Mary's  receipt  for  lOG/.  with 
a  protection  for  my  lord  Jedburgh,  to  be  made 
uie  of,  as  your  lordship  has  occasion.  His 
lady  was  speaking  to  me  to  procure  her  a 
house  near  New-bottle,  called  Brya&kirk; 
which  cannot  be,  because  my  lord  of  Lothian 
has  lent  it  to  his  uncle  sir  Johu  Murray.  But  I 
intend  to  speak  to  Mark  Cass,  and  try  if  he  can 
spare  Cock  pen ;  which  being  near  Coal,  and 
out  of  Tiviutdale  way,  I  think  were  very  con- 
venient for  my  lord  Jedburgh,  since  he  suits 
some  hou9«  in  Lothian,  to  be  free  of  the  im- 
portunity of  hi»  Tivioidale  creditors,  and  other 
inconveniences  bis  dwelling  ^^  Jedburgh  makes 
him  obnoxious  unto.  There  is  also  within  this 
packet  Mr.  Lewis  liis  discharge  of  600  marks 
to  my  lord  Jedburgh,  and  a  note  of  Mr.  Lewis 
his  writings,  with  an  ass^uation  to  be  sub- 
scribed by  my  lord  Jedburgi^  for  recovery  o( 
some  moneys  he  paid  fur  Mr.  Jolm  Ilome:  I 
intended  it  for  Mrs.  Anne's  h^Ip,  before  your 
lordshi{r  and  I  went  to  Tivibtdale ;  and  when 
his  brother  captain  Home  was  assisting  his 
chief's  process,  and  was  likely  to  have  adven- 
tured to  pay  that  sum  for  Mr.  John,  if  he 
had  found  him  pressed  (being  then  in  Edin- 
burgh) by  some  good  caption.  It  shall  be  well 
done  to  make  the  best  use  of  it  yet  that  can  be. 
I  have  also  inclosed  in  this  packet  Mr.  Coroe* 
lius  Aneslie's  discharge  for  200  marks  for  the 
interflst  of  his  money  preceding  Wititsundajf 
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last :  I  was  not  able  to  |>ay  the  principal  till 
Che  7th  of  June,  and  (hen  he  refused:  I  hope 
to  do  it  honestly  at  McriiniM,  before  t^hich 
time  I  hope  to  return  armed  against  all  incon- 
veniences thai  cn&t  orpo\«er  shall  be  able  t^' 
put  upon  me,  by  evil  interpreting  ^\hat  «ia& 
well-roenned.  1  have  left  to  my  nephew  Tho- 
mas Haliborton  the  key  of  my  chamber  and 
tninks,  »ith  direction  to  be  given  to  your 
lordship  to  be  made  use  of  dtfring  my  absence; 
whereof  J  shall  write  to  your  lordship  the 
reason  at  more  length  by  the  first  occasion.  I 
rest,  My  lord,  your  lordship's  mo^t  affectionate, 
and  respecting  servant,  William  Haig*. 

Direction  on  the  back,  To  the  right  honourable 
my  sin)(ular  good  lord,  my  lord  Balmerino, 
These,  1  Aug.  1634. 

Produced  to  the  lords  examinators  by  my 
lord  Balmerino. 

9tliiy,  Produces  three  extracts  of  parliament, 
whereof  two  containing  t^e  names  of  the  earls 
and  lords  present  at  pariiament  1C33,  together 
with  the  names  of  the  articles  at  that  same 
parliament;  of  the  which  three  extracts  the 
tenour  follows  : 

The  Names  of  the  Lords  of  the  Parliament. 

Archbishops;  St.  Andrews,  Giascow.  Bi- 
shops ;  Duukell,  Murray,  Rosse,  Brechin,  Gal- 
loway, Dumblaine,  Caithness  by  Dunkeli  his 
Sroxy,  TnIcs,  Argyle,  Orkney."  Duke  of  Lennox, 
larquis  of  Haddingtoun,  marquis  of  Huntley 
by  the  duke  of  Lennox  his  proxy,  marquis  of 
Dowgla^s.  Earls;  Argyle  hy  Mortoun  his 
proxy,  Erroll,  Mareschall,  Sutherland  by  the 
duke  of  Lennox  his  proxy,  Mar  by  Uadding- 
toun  his  proxy,  Bucliau  by  the  marquiss  of 
Haddin£toun  his  proxy,  ilothes,  ICgtingtoun, 
Cassiles,  Giencairne  by  Kothcs  his  proxy,  Mur- 
ray bj  L'luderdaie  his  proxy,  Nitbsdale,  Win- 
toun,  Linlithgow,  Perth,  Dumfermling,  Wie- 
toun,'Kuighome,  Abercorne,Tillebarne,  Keihe 
by  Kinowlt  his  proxy,  Galloway  by  Traquair 
his  proxy,  Seaforth,  Annandaie,  lAuderdale, 
Carrick  by  Traquair  his  proxy,  Lothian.  Vis- 
counts ;  Falkland  by  Stirling  his  proxy,  Dunbar 
by  Traquair  his  proxy,  Sturmounth,  Drumln- 
nerk.  Lords;  Lindsay,  Gray  by  Mortoun  his 
proxy,  Yeuster,  Semple,  Sinclair,  Herries,  F.1- 
phinstoun  hy  Balmerino  his  proty,  Ogilvy,  Tor- 

Shiohen,  Spynie,  Lindores,  Loudon,  Kinloss  hy 
lortoun  his  proxy,  Balimerinoch,  Burlie, 
Halyrood-house,  Cowper,  Cranstoun,  Desk- 
foord  by  Cranstopn  his  proxy,  Melvill,Carnf>gie, 
Ramsay,  Naper,  Cameron,  by  Traquair  his 
proxy,  Newburgh  by  Stirling  his  proxy,  VVeemes, 
Corstorphin,  Forlar,  Rae  by  viicount  of  Air 
bis  proxy,  Dalzell. 

Commissioners  for  the  burroughs;  Sir  George 
Forrester  of  Corstorphin,  and  Mr.  Patrick 
Hamilton  of  Littje  Prestonne,  for  Edinburgh, 
principal ;  sir  Patrick  Murray  of  Elebank,  and 
sir  John  Hamiltoun  of  iVestoune,  for  Hadding- 
loune  ;  sir  Alexander  Nisbet  of  that  ilk,  and 
John  Home  of  Rcntoun,  f<)r  Berwick;  AVil- 
iiam  Dowglass  of  Calrtrs,  and  sir  Walter  Rid- 


dell  of  tliat  ilk,  for  Roxburgh ;  James  Murray 
flar  of  Phiitipaugh,  and  James  Priugle  of 
Whitcbank,  for  Selkirk;  James  Hay  of  i>mitb- 
fijeld,  and  James  Na&with of  Posso,  for  Peebles; 
sir  James  Lock  hart  younger  of  Ley,  and  Gawn 
Hamiltoun  of  Raploch,  lor  Lanerick  ;  sir  Ro- 
bert Grierson  of  Lagg,  and  sir  John  Charters 
of  Amistield,  for  Dumfries  ;  sir  Patrick  Agnew, 
of  Lochnair,  knight  baronet,  for  Wigtoun  ;  sir 
William  Cuuninghame  of  Cuoninghameheftd, 
and  James  Chalmers  of  Gaitgirth,  lor  Air;  sir 
Lodovick  Howstoun  of  that  ilk,  and  James 
Murihead  younger  of  Lachope,  for  Dumbar- 
ton ;  Ueck)r  Bannatyne  of  Keymes,  and  John 
Stewart  of  Escoke,  for  Bute ;  sir  Archibald 
Stei^art  of  Blackball,  and  Patrick  Flemming 
of  Barreich'ine,  for  Renfirew ;  Archibald  Ed- 
minvstoun  of  Duntreath,  for  Stirling ;  sir  Wal- 
ter Dundass  of  that  ilk,  aAd  William  Drum- 
mond  of  Richaitoun,  for  Linlitl^ow;  sir  Ar* 
chibald  Ogilvie  of  Inchmarten,  for  Perth;  sir 
Robert  Grahame  of  Morphie,  foriKincarden  ; 
sir  Alexander  Irvine  of  Drum,  and  Thomas 
Crombie  of  Kemno,  for  Aberdeen ;  sir  Joha 
Mackeazie,  of  Tarbit,  for  Inverness ;  John 
Campbell  fiar  of  Calder,  and  John  Dunbar  of 
Moyne,  for  Nairne;  sir  Thomas  Urquart  of 
Cromartie,  for  Croniariie ;  sir  John  Scrimger 
of  Duddope,  and  Duncan  Cambel  fiar  of 
Auchiubrerk,  for  Argyle;  sir  Laughlane  Ma- 
ciune  of  Morvere,  for  Tarbet;  sir  John  Lessie 
of  Ncwtoune,  and  Thomas  Myretoune  of 
Cambo,  for  Fyfe ;  sir  Harry  Wo)d  of  Bunni- 
toun,  and  sir  William  Grahame  of  Claverhouse, 
for  Forfar;  John  Gordon  of  Innermarkie,  for 
Bamff;  sir  Patrick  Macuie  of  Large,  for  the 
stewartry  of  Kirkudbrighi:.  Sic  subs.  J.  Hat, 
CI.  Regist. 

The  Lords  of  the  Articles. 

Pro  Clero ;  archb.  St.  Andrews,  archb. 
Glasgow,  bishops  Murray,  Rosse,  Dumbiaine, 
Brechin,  Isles,  At  gyle  Pro  Nobihbus;  duke  of 
Lenox,  marquis  uf  llamihon,  marquis  of  Dow- 
glass,  earl  of  Mareschal,  earl  of  Wnitoun,  earl 
of  Roxburi^h,  earl  of  Lauderdale,  viscount  *it 
Air.  Pro  Buronibus;  sir  George  Forrester  of 
Corstorphin,  sir  Patrick  Murray  of  Elebank, 
sir  Patrick  Ogilvie  of  Inchmarten,  sir  John  Les- 
he  of  I^ewtouue,  William  Dowglass  of  Cavers, 
sir  James  I  ockhart  younger  of  Ley,  sir  Robert 
Grierson  of  Lnpg ;  sir  John  Scrimger  of  Dud- 
dope. Pro  Burgis ;  John  Sinclair  and  Gilbert 
Kirkwood,  Andrew  Gray,  Mr.  Alexander  Wed- 
derhuVne,  Paul  Menzies^  Gabriel  Cunning- 
ham e,  Mr.  James  Cockburne|  Mr.  John  Hay, 
Andrew  Bell. — Sic  subs.  J.  Hay,  CI.  Re^t. 

And  hist  produced  ane  Note  of  Articles  in 
Parliament  in  annis  1600,  1606,  1607,  16J7, 
and  1621,  whereof  the  tenour  follows. 

"  In  the  parliament  held  at  Edinburgh  the 
year  of  God  1600  years,  tiie  noblemen  afUr 
named  were  chosen  to  be  of  the  lohis  of  the 
articles,  viz.  The  duke  of  Lennox,  the  earl  of 
Mareschal,  the  lord  Seeton,  the  lord  Newbottle. 
the  earl  of  Errol,  the  earl  of  Mar^  the  lord 
Levingstoun,  lord  Fy vie.— Sic  tubs.  J.  HaTi 
CI.  Regist." 
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**  Id  the  pmliamcnt  holdcn  at  E(linbur;:;h  in 
ti.e  iiKfotli  of  June  160(3,  the  nobleiut*"  aUcr 
nanieiJ  were  ciiosea  lo  be  of  the  lords  uf  the 
nrticies,  VIZ.  marijiiis  of  I  lain  i  ltd  (in,  ini)rr|uis  of 
Huntlev,  earl  of  Argsle,  earl  o[  EriuU,  earl  of 
M;ir,  earl  of  Gleiicainit,  earl  of  Linliti.jit>w, 
Jord  Ghmies. — Sic suhx.  J.  Hay,  CI.  Utgist." 

"  111  tiie  parliament  holdeu  at  Edinburgh  in 
tlie  month  of  Mnrch  1607,  the  noblemen  after 
named  were  chosen  to  be  of  the  lords  of  the 
aiiidcs,  viz.  earl  of  Arjiyle,  earl  of  Annus, 
e;irl  Marescliul,  earl  of  -Mar,  earl  of  Kin^horne, 
earl  of  Loihitii),  lord  Elphinstoun,  Roxbuigl», 
lilantTre. — Sic  subi.  J,  Hay,  CI.  Regist." 

**  ill  il»e  patlianit'iit  holden  at  Ediiihurj;h  in 
the  month  of  iMsiy  1617.  the  nobIen»e«  aficr 
named  were  chohtn  to  beofthelordb  of  the 
artioles,  viz.  diike  of  l.enn«>x,  marquis  ofH:i- 
miltoiio,  marquis  (»f  Ilunilcy,  earl  of  Ariiyle, 
earl  of  Alontross,  lord  OgiUy,  lord  Saiiqiiuir, 
lord  Scoone.— Afif  sub*.  J,  Hay,  CI.  Resist." 

**  III  the  parliament  h«)l(lei)  at  Kdinliurj^h  in 
ihs  month  of  June  11321,  the  noldemeu  after 
Jioiued  were  chosun  ta  be  lords  of  the  articles, 
viz.  the  earl  of  Angus,  the  earl  of  Mortonu, 
the  carl  of  Nitlisdide,  the  eail  of  \Vi«rtouji,  tht- 
«uri  of  Roxburgh,  the  e.irl  of  Baldeug^h,  loid 
Scoone,  lord  Caruegy .—iJic  subs.  J.  II ay,  Cler. 
Regist." 

Alter  ibe  production  whereof,  his  mnjcstv's 


lint^s  in  il.e  liei;lniiin|»,  and  no  fxrder,  in  pre^ 
seiice  Hi  thu  turl  of  C'as^iles  and  tlie  lord 
VeasitT,  being  wi.ii  him  in  coach,  goinj:  t« 
Dalkeiti)  :  wh.t  findintj^  it  of  such  a  btrain,  and 
iia\int;  tol.i  tltciu  titat  iih  miiie>ty  had  givcti  him 
an  c\|)ri.s.s  coimnnnd  to  5upJ)re^s  uil  ihat  was 
of  th.il  nuture,  the  depotter  and  they,  ail  in  one 
voice,  thimghtit  should  be  suppressed;  and  the 
depoiier  did  put  it  in  iiis  pocktrt.  And  having 
occasion  thai  6anic  day  to  meet  hi.s  nKiitstv  at 
DaikiMfh,  and  ins  niajtsty  ftiliirg  in  curtt'rcnce 
wiih  him  anent  inf  Tuiation  made  to  Ins  ma- 
jesty against  him,  he  purged  l.inistlf  th'arly  lo 
ins  majesty ;  and  huving  received  from  his  ma- 
je'jty  of  jjef  ire  strait  commandment  for  ^u|>- 
pre*3siiig  all  petitions  of  the  nature  of  that 
whicli  wa*  moved  in  the  lime  of  the  parliarncnt, 
he  ^hc^vt'd  to  iii>>  UKiiotv  that  he  had  faithfulltr 
done  the  same  i:\cc  :uiu:o,  and  added  tiiir 
words;    *  >ir,    liicre   is   a    PttilKju   (:ivc  n    me 

*  pre^ent]y  (o  be  looked  upon  and  consiilercd, 

*  which   1   have  tu  my    pocket,  wlich  1  have 

*  occojdii»<;  to  \oar  n>;ij<  sty's  command  sup- 
'  pre-b'd  ;  if  your  m;tjc»ty   be  |jlt;»bed  to  h)ok 

*  upon  it.*     \\'l)ith  Iws  mnjeaiy   answered,    *  It 

*  li    no    nuiUer  :    I    have    no   leisure  :    I    am 

*  going  to  the  park.'  And  dccliirc  s,  that  it  re- 
mained in  his  pocket  unlooked  upon  by  hiia, 
t)r  any  other,  by  the  space  of  eiijiit  diiy**,  or 
(hereabouts;  after  the  which  he  returncil  the 


Advocat  afiirms,  that  the  writs  now  produced  j  same  back  ajiiin,  inclos(?d  in  a  paper  which  was 
fi  r  verification  of  the  dittav,  the  snd  diitay  is  i  scaled,   lo  mv  Utiii  lidliucrino,  to  v\h'>m  before 


thereby  veritied  in  the  hail  point*  thereof,  le- 
/errifd  to  the  Uisize  ;  and  in  respect  tliereof 
protests,  if  they  cleange  (clear)  upon  so  clear 
probation,  fur  wilful  error. 

ThereaAer  it  was  alledged  by  the  panned, 
diat  the  earl  of  Rothes's  deposition  ought  to  be 
produced  and  read. 

To  the  which  it  is  answered  by  my  Lord  Ad- 
vocat, That  be  uses  not  the  same  as  a  point  of 
bi^  probation. 

lo  the  wbilk  it  is  duplyed.  That  it  will  serve 
(being  read  and  produced;  for  clearing  of  the 
pannel's  innocency  ;  and  ttiat  by  inUrloquitor 
of  before,  the  said  deposition  was  by  ti:e  jus- 
tice's interloguUor  produced  and  given  up  to 
the  panoel ;  and  therefore  it  is  most  necessary 
to  be  produced  to  ibe  asbize,  and  cognosced  by 
them. 

Tliereafter  my  J^ord  Advocat,  for  escliewing 
of  delays,  did  produce  tl»e  carl  of  Rotiies  his 
deposition,  witli  this  protestation,  That  he  uses 


he  had  told  I  is  juiiuniciilot  ir^.lhal  il  w;i5  alto- 
gctlitr  to  bo  suppressed.  And  diponts  upiia 
Ijis  gr*at  oath,  tnai  he  ncilhcriOiCM'.ed  it  lo  any, 
nor  g;i\e  any  ei/py  thereof  to  any  ;  hut  remetii- 
bcrs  before  he  sent  it  to  niy  Lonl  HalmeiinQ, 
he  caused  cojiy  it  by  his  own  servant,  which  is 
yet  extant,  uiicommaiiicated  to  nny,  and 
whereof  he  had  no  memory  at  all,  till  he  hear4 
that  Mr.  Pettr  liny  of  Xauduon  h:ul  she\^n  it 
to  others  ;  and  then  he  searchc  d  the  .same«  and 
found  it  out.  Item,  Being  interrogat  if  lie 
knew  the  hand-writ  of  the  libel,  or  who  was 
the  author  or  penner  thereof;  defiones,  be 
knows  not  the  writer  thereof,  and  knew  not 
certainly  who  was  the  authoraud  penner  thereof^ 
till  lie  beard  tbut  Mr.  William  liaig  was  bruited 
(i.  e.  named)  for  the  penning  thereof,  of  whom 
he  had  ever  suspicion,  because  lie  has  ever  Ijeeii 
busy  upon  sucii  idle  and  foolish  toys.  And 
being  asked  if  he  gave  liis  advice  micnt  tb^ 
pennmg  tliereof  to  Mr.  William  Haig,  or  anj 


not  the  smnen  as  a  verification  of  the 'dittay,    other;  depones  upon  his  great  oath,  that  ht 


but  only  for  satisfying  of  the  inUrloquUor  given 
out  by.  the  justice  before,  and  to  cut  oflFall  oc- 
casion of  clamour  that  any  part  of  the  proces^ 
were  withdrawn ;  and  when  the  paimel  shall 
found  any  alleadgance  or  objection  thereupon, 
hesliall  have  a  sutficient  answer,  of  tlie  which 
deposition  the  teuour  foUows. 

At  Edinburgh,  the  3d  of  July,  1634. 

The  which  day  John  earl  of  Rr*the9,  l>eing 
sworn  upon  bis  great  onth,  and  the  libtl  being 
ebewn  to  bini,  grants  that  ibis  is  the  liiiel  that 
was  shewn  to  him  by  or  from  my  l«>rd  Balme- 
fino ;  wliich  he  took  and  read  lili  about  twenty 

VOL.  Jll« 


neit!)or  gave  his  advice  to  him,  or  any  other, 
anent  the  penning  thereof,  but  ever  thought  it 
fit  to  be  supprest ;  and  declares,  that  he  never 
knew  any  consultation  eitlier  before  or  after 
anenc  the  snme.  And  the  said  earl  of  Rothes 
promised  with  nW  diligence  %o  send  the  copj 
which  he  has  inclosed  to  the  lords ;  and  pro- 
mised ufroii  Ids  oath  and  honour  not  to  cof>y  the 
same.  Sic  uibt.         IIothis. 

My  Lord  Advocat  declares  that  he  uses  not 
tlie  last  part  of  ^lark  Cass  his  deposition. 

It  is  objected  and  alledged  by  Mr.  Alex. 
Pearson  akfvinst  tlie  probation  uf  the  dittay  ad- 

2z 
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diiced,  Firit,  To  the  probation  of  ihe  first  part 
thereof  aguiiiat  the  paDiie),  ns  author,  consuftor, 
&c.  that  the  panncl's  allediied  interlining  does 
not  prove  him  to  be  consultor  wiUi  Mr.  Haig, 
ill  the  penning  and  first  drawing;  up  thereof, 
tecanse  ike  alieHci^ed  interliuins;  is  long  after, 
yen,  after  the  offer  made  thereof  to  his  innjesty, 
to  whom  no  subject  can  be  presumed  to  repre- 
sent a  supplication  inreriioed.  And  deposition 
•  to  that  point  of  ditiay,  the  panners  the  16th 
of  Jnnr,  which  bears  the  interlinins  not  to  have 
been  made  vh»le  afier  the  earl  of  Rothes's  re- 
de hvery  uf  the  writing  to  the  panne),  which 
was  more  than  six  or  seven  months  afler.  Op- 
pones  also  the  other  copy  of  the  writing  quar- 
relled, produced  by  my  Lord  Advocat,  which 
wants  the  interlining;  and  which  ei^inces  the 
interlinif.cnot  to  huve  bctn  at  the  pending  and 
forming  thereof,  and  consequently  the  alledgcd 
interlining  proves  not  the  paimePs  advice  in 
the  pcnnii^jT  and  first  drawing  up  thereof. 

Item,  Tlie  alledged  interlinmg  proves  not  the 
pnnnipi  ft  be  consultor  nnent  the  scandalous 
libel,  because  the  said  alledged  interlining  is 
not  of  any  matter  of  rtproach  or  scandal, 
whereupon  the  said  libel  ib  now  challenged,  or 
can  be  cijullenged,  and  so  has  no  accession 
thereto  as  scandalous;  and  therefore  proves 
not  the  panners  advice  nnent  the  scandalous 
libel. 

Item,  The  alledtred  interlining  proves  not 
.that  point  of  the  dittay,  because  by  the  pannel's 
deposition,  16  June,  never  man  saw  it  since  the 
interlining  thereof;  and  tlierefore  nothing  can 
be  enforced  or  concluded  thereupon,  and  is 
alike  as  if  the  same  iiad  never  been  interlined : 
Por  even  an  infamous  libel  found  witli  a  party 
in  secret,  who  did  suppress  the  same,  and  never 
manifest  it  to  another,  does  not  make  or  prove 
him  guilty  of  the  infamous  Hbel. 

That  part  of  the  dittay,  bearing,  That  by 
letters  sent  by  Mr.  Haig  to  the  pannel,  it  is 
affirmed  by  Mr.  Haig,  tliat  he  had  the  allowance 
of  the  pannel  to  the  penning  of  the  writ  quar- 
relled, is  no  ways  proven  by  the  missive  letter, 
,  nor  by  any  uf  them.  And  where  the  said  missives, 
or  any  of  them,  may  seem  to  concern  any  pur- 
pose of  allowance  of  the  writing  quarrelled, 
that  is  no  ways  of  the*  pannel's  allowance,  nor 
can  be  so  expounded ;  for  tlie  letter  from  Cam- 
phire,  dated  27  June,  directed  to  the  pannel 
himself,  and  which  speaks  of  their  allowance 
in  the  third  person,  extends  not  to-  the  pannel, 
and  makes  not  the  allowance  therein  mentioned 
(if  any  be)  to  be  the  pannel's  allowance. 

Farder,  AltiiOugh  the  said  missive  affirmed 
as  the  dittay  bears,  yet  the  same  can  no  ways 
be  respected,  nor  make  faith  against  the  pan- 
nel for  his  conviction  ;  because  Mr.  Haig  being 
guilty  as  author,  his  alledged  declaration,  if 
any  be,  (no  ways  granting  the  same)  can  b^  no 
probation  at  all  against  the  pannel ;  because  it 
IS  an  undimbted  maxim  in  law, '  Quod  socius 

*  aut  particeps  criminis  adveisus  alium  fidem 

*  non  facit:*  Accomplice  in  a  crime's  declara- 
tion* cannot  make  probation  against  any  other 
wkom  he  alledges  to  be  guilty. 


To  the  firbt  part  of  the  dittay,  and  probation 
thereof,  'oppones  the  dittay  itself,  which  bears 
Mr.  Haig  to  be  author,  and  which  makes 
point  of  dittay  against  the  pannel  for  not  ap- 
prel)ending  of  Mr.  Haig,  author  thereof.  Op- 
pones also  Mr.  llaia^s  grant  that  he  nas  author 
and  penner  thereof,  contained  in  hU  missive 
Utter,  27  June.  Oppones  also  Mr.  Haig  his 
fleeing  furth  of  the  country  for  the  same  cause ; 
and  since  his  fli^^ht,  his  intreacin^  of  his  friends 
for  procuring  to  him  a  remission  for  it,  as  is  pro- 
ported  in  the  pannel's  depositions  the  1st  of 
August.  Oppones  also  the  pannel's  oath  and 
declaration  the  9th  of  June,  wherein  he  has 
deponed,  That  Mr.  Haig  had  no  warrant  from 
him,  and  that  he  kn^  nothing  of  the  forming 
of  it.  Oppones  also  Mark  Cass  his  deposi- 
tion, which  bears  Mr.  Haig  to  have  confessed 
to  him  that  he  was  the  penner  thereof. 

It  is  alledged  by  Mr.  John  Nisbet  against 
the  verification  of  the  dittay,  That  the  pannel's 
depositions  cannot  be  used  to  yerify  the  dittay, 
inierring  capital  guilt  and  punishment  upon  the 
pannel,  because  the  panned  was  induced  to  de- 
pone under  promise  and  assurance  of  impunity: 
And  in  law,  a  confession  elicit  upon  promise  of 
impunity,  cannot  inforce  capital  guilt,  os  is 
abundantly  astructed  in  Uie  dispute.  It  is 
hkewise  alledged  by  him  that  Dunmure's  de- 
position, Dalgleish's  depositions,  and  Haig's 
letters  cannot  be  used  against  the  pannel,  be- 
cause they  being  all  involved  in  the  same  act3 
whereupon  the  pannel  is  indicted,  they  cannot 
prove  against  the  pannel  to  disburden  them- 
selves ;  seeing  in  law  these  with  whom  scan- 
dalous pieces  are  found  are  presumed  to  be 
authors,  u  n less  they  cOiidescend  upon  the  author 
or  deliverer  of  these  pieces  to  them. 

It  is  alledged  by  Mr.  Alexander  Pearton, 
That  the'second  part  of  this  dittay  against  the 
pannel,  as  guilty  of  hearing,  concealing,  not 
apprehending,  divulging  of  ane  infamous  libel, 
Ate.  is  not  proven,  because  there  is  nothing 
adduced  against  the  pannel,  to  proye  the  pan- 
nel's knowledge  of  the  writing  quarrelled  to  be 
scandalous  or  seditious,  without  which  the 
pannel  is  not,  nor  cannot  be  counted  guilty  of 
the  crimes  libelled.  And  oppones  thereto  the 
just  and  probable  cause  contained  in  the  second 
exception,  and  remanent  defences  proponed 
for  the  pannel,  which  the  pannel  had  moving 
him  to  think  otherwise  ot  the  writing  quar- 
relled; to  wit,  The  writing  itself  in  title,  form, 
strain,  beginning  and  endmg,  and  in  all,  an 
humble  supplication;  the  same  being  first  deli- 
vered to  the  pannel  as  a  supplication  to  be  pre- 
sented to  his  majesty.  [The  pannel's  deposition 
9  June.]  Next  was  delivered  by  the  pannel 
to  the  earl  of  Rothes  of  purpose  to  be  present- 
ed to  his  majesty.  [The  pannel's  deposition 
foresaid ;  and  also  affirmed  by  the  dittay  itself.] 
Last  it  was  offered  by  my  lord  of  Rothes  to 
hismnjesty;  as  the  earl  of  Rothes's  deposition 
bear?,  3  July :  Whilk  offer  of  my  lord  «»f  Rothes 
to  his  majesty  is  acknowledged  by  my  Lord 
AdvQcat,  conform  to  his  lordship's  answer  in 
the  defences  proponed  for  the  pannel.  Op- 
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penes  also  t!»e  panncrs  quality,  life.and  con- 
versation, which  is  in  such  a  I'ar  distance  from 
the  crimes  libelled,  that  it  excludes  all  pre- 
sumption and  probability  thereof  against  the 
pnnnel. 

To  that  point  of  the  Dittay  aggravating  the 
pannel's  not  apprehending  Mr.  llaii:,  by  the 
paupers  shewing  to  him  the  warrant  of  his 
citation  before  the  committee  and  there  by  eiv- 
in^;  liim  occasion  to  escape ;  oppones  the  pan- 
nefs  deposition  of  the  16th  of  June,  wliich 
bears  that  the  psinnel  knew  nothing  of  Mr. 
Haig  his  poing  otf  the  country  before  the  third 
day  after  Mr.  Haig's  escape. 

That  part  of  the  Dittay  bearing  the  pannel 
to  be  gudty  of  divulging- and  dispersing  of  tlie 
alledged  infamous  libel,  is  not  proven^  1st, 
The  pannel  his.  causing  Mr.  llobert  Dalgleibh 
his  servant  copy  the  same,  proves  not  the 
pannel's  dispersing  thereof  in  public;  Mr. 
llobert  Dalgleish  being  the  pannel's  houfhold 
seri^ant,  and  he  having  copied  the  same  inffa 
privato*  parietes,  which  proves  not  dispersing 
in  public.  2dly,  The  delivery  of  the  writ  quar- 
relled to  the  earl  of  liothes  of  purpose  to  be  pre- 
sented to  his  majesty,  proves  no  ways  divulging 
of  a  scandalous  libel :  But  the  delivery  thereof, 
qualified  as  said  is,  and  followed  with  ane  reul 
offer  thereof  made  to  his  majesty,  cuts  away  its 
being  offered  as  a  scandalous  libel,  and  divulg- 
ing thereof;  both  because  of  his  majesty's  sa- 
cred person,  which  is  far  transcendent  above 
all  presumed  injuries,  and  also,  *  quia  caluinnia 
*  est  advcrsus  absented.'  Farder,  since  in  law 
and  reason,  intention  of  law  and  reason  ditfer- 
ences  crimes  by  the  purpose  of  the  paity,  let 
the  purpose  of  the  pannel  difference  now  this 
bis  act,  which  does  make  the  same  to  be  pre- 
sentation of  a  supplication,  and  not  divulging 
of  an  infamous  libel.  Sdly,  The  delivery  of 
the  writ  by  the  pannel  to  Mr.  Dunmure  proves 
not  diyulgmg ;  and  oppones  thereto  the  pannel's 
deposition  of  the  9th  of  Jone,  tvhich  bears  ihat 
the  pannel  gave  the  writ  to  Dunmure  to  look 
Dpon  to  himself  alone,  and  to  shew  it  to  no 
other,  and  that  he  never  knew  that  Duiimure 
bad  copied  the  same,  till  Dunmure  was  called 
in  question  for  it.  Oppones  likewise  Mr.  Dun- 
mure's  deposition,  which  bears  in  this  same 
manner.  Oppones  also  the  law  *  quod  in  male- 
'  ficiis  voluntas  spectatur,  non  exitus ;'  and 
that  the  pannel's  purpose  is  declared  by  his  de- 
position foresaid. 

It  is  answered  by  my  Lord  Advocat,  That 
the  interlining  is  not  found  relevant  per  te,  but 
with  the  remanent  circumbtauces ;  and  so  far 
as  interlining  is  libelled,  which  is  indefinitely, 
without  respect  of  time,  (whether  before  or  afier 
shewing  ol  it  to  Dunmure)  it  is  clearly  proven 
by  the  pannel's  own  deposition,  and  by  ocular 
inspection  ot  the  scandalous  Itbel  produced  by 
the  pannel,  which  is  interlined  with  his  own 
hand  in  two  divers  places.  And  for  proving 
tbe  pannel  to  be  author,  adviser,  &c.  his  re- 
ceiving it  immediately  from  Haig,  delivering  it 
to  tbe  earl  of  Rothes,  interlining  of  it  quoi  un- 
fue  itmport,  dispersing  of  it  to  Duumure,  and 


giving  the  power  of  it  to  Dalgleish  his  own  man, 
is  sutlicient   to  verify  ihat  part  of  the  dittay. 
To  the  wliilk   is  added  ll'tig  his  confession  in 
iiis  letter,  which  in  two  pasbuges  thereof  bears, 
that  it  was  allowed  by  thtm  in  whose  name  the 
same  was   framed,  of  the  which  number  the 
pannel  was  one.     Where  it  is  alledged  tliat 
the  i:ot  apprthending  is  not  verifietl,  or  con- 
ce.iliiJi;  of  llaii;,  6ec.  hecau^e  it  is  not  proven 
that  th^.panuei  h:ul  knowl(.dt;e  tiiat  it  was  a 
scandalous  libel;  it  is  answered,  That  the  pan- 
nel knew  Haig  to  be  audior,  which  is  proven  by 
his  depositions:  and  the  justice  by  inrer^«i/or 
has  found  it  to  be  a  scandalous  libel,  and  there 
is  no  necessity  to  prove  his  knowledge.     And 
as  to  divulging  it  is  not  fonnd  relevant  soloy  but 
being  conjoined  \\\\h  any  part  of  ihe  Dittay; 
and  it  is  proven  in  tenmnu  as  it  i^  libelled  by 
the  pannel's  depositions.     And  as  to  the  pan- 
nel's intention,  it  is  not  a  part  of  the  dittay,  the 
pannel  being  verified  to  have  been  author  or  de- 
viser, not  apprehender  of  Haig,  or  concealer  of 
him,  or  divulger  of  the  scandalous  libel ;  which 
is  clearly  proven  by  the  writs  produced.     And 
therefore  alledges  that  tbe  asriize,  notwithstand- 
ing of  their  oljections  proponed,  onght  to  find 
the  dittay  clearly  proven  :  otherwise,  prutesti 
for  wilful  error  and  remcid  of  law. 

It  is  duplyed  by  Mr.  John  NUbtt  for  the  pan- 
nel, Whereas  it  is  replycd  by  my  Lord  Advocat, 
that  the  receipt  of  tlie  piece  hoiu  the  author 
immediately  after  compiling  of  it,  joined  with 
interlineati(m,  and  the  author's  testimony  of  the 
pannel's  approving  of  it,  verifies  the  pannel's 
concourse  with  the  author  in  fi'aming  the  piece 
found  St-andtilous;  we  oppone  the  pannel's  re- 
iternt  depositions,  bearing  that  he  had  no  ac- 
cession in  the  framing,  and  gave  no  prcvioua 
warrant  to  the  framer,  and  disclaiming  know- 
ledge of  the  framing  of  it,  which  must  elide  all 
the  presumptions  adduced  by  my  Lord  Advo- 
cat;  seeing  it  is  incontravcrted  in  law,  that  a 
qualified  confession  cunnot  be  disjoined,  as  is 
clearly  proven  in  my  dispute,  chiefly  since  the 
pannel  has  deponed  so  ingenuously,  without  any 
obligation  in  law,  and  Ufion  assurance  foresaid. 

Whereas  it  is  replied  by  my  Lord  Advocat,^ 
That  the  pannel  intrusting  of  his  man  Mr.  Ro- 
bert Dalgleish  v\ith  the  piece,  his  imparting  of 
it  to  Dunmure,  and  to  my  lord  of  Rothes,  veri- 
fies divulging,  oppones  our  dispute,  and  the  au- 
thorities of  the  laws  cited  by  us,  requiring  a  pub- 
lic exposintr,  and  a  fraudulent  intention  to  de- 
fame. And  we  oppone  the  condition  of  the 
pannel's  delivery  of  it  to  Dunmure,  that  it  should 
be  illi  noli;  Dunmure's  copying  of  it  without 
the  panneFs  knowledge:  then  of  the  pannel's 
dehvery  of  it  to  Dunmure,  to  found  his  opinion 
in  judi;meot;  all  clearly  verified  by  Dunmure's 
deposition. 

Where  it  is  replied  by  my  Lord  Advocat,That 
Haig's  evasion,  the  pannel's  knowledge  that  he 
was  author  of  the  piece  now  found  scandalous, 
verifies  the  point  of  not  apprehending  the  au- 
thor; and  that  it  is  not  necessary  to  prove  the 
pannel's  knowledge  of  the  piece:  It  is  duplyed. 
That  wa  oppone  the  aacontraverted  practick  of 
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all  C'Hinlries  where  ««p})rclK'H'lin£r  of  parties  ib  I 
e»joi«ie(l,  aud  resetrinij;  is  prolii^ii  ;  ih;»t  decia- 
ri»lt>r  should  preccdf,  as  in  ttulli'^r^  of  heretical 
books,  I'orbiddcn  to  be  received  by  the  law ; 
becatise  every  man  is  not  able  to  disoeiii  those 
pit  CCS,  wliich  inc  debased  uod  cuiitruverted 
ainoni:^  ihe  learnelesi.  And  uc  oppone  ihe 
pftnnei's  own  depositions,  bearing  ibat  he  knew 
not  ;issn redly  Hui^  to  be  author  thereof,  but 
thont;ht  only  be  was  author  ;  and  tberefore  not 
i)bli^<'d  to  apprehend  sunnnarly  and  abruptly. 
In  respect  hereof  the  a<>size  can  no  nays  find 
the  pannel  gudiy  of  the  Dittay,  and  aliedged 
crime  specified  therein. 

The  Assize  by  plurality  of  votes,  elects  and 
choisej  John  c.n  I  of  Tniquair  Chancellor, (Fore- 
man.) 

W  hi  Iks  persons  of  as^i/e  being  received, 
sworn,  and  admitted,  after  accubHiion  of  tlie 
said  .fobn  loixl  Balinerino  by  dittay  of  the  crinies 
foresaids,  mentioned  atid  set  down  tbercnn,  and 
^Oduciion,  anil  readiinr  judiciwlly  of  the  writs, 
and  probation  UM.*d  and  produced  by  J\is  ma- 
jesty's Advocat  for  verifying  theret)f,  tV.ey  re- 
moved all  togeilier,  forth  of  court  to  the 
Council  house  of  E<liidMnt;h,  where  first,  by  plu- 
rality of  votes,  they  elected. and  chused  the  5aid 
John  earl  of  I'raquair  Cbanct  l5or.  Thereatiei- 
received  and  voted  upon  Ihe  hail  points  of  the 
ftaid  Dittay;  and  being  riply  and  at  length  ad- 
vised therewith,  and  with  tlw  writs  and  proba- 
tion usei  and  produced  by  his  majesty's  Advo- 
cat for  instruciia^  of  the  same,  and  with  the  ob- 
jections made  by  the  pannel  and  his  procura- 
tors there  against,  and  answers  made  by  his  ma- 
jesty's Advoeai  to  the  said  objections,  all  read 
in  their  presence  and  audience,  re-entered  again 
in  court;  Where  they  by  report  and  judicial  de- 
dnration  of  the  said  John  earl  of  Traqunir, 
Chancellor  of  the  said  Assize,  found,  pro- 
tiounced,  and  declared  the  saiil  John  lord  of 


Babiierino  to  be  cleared  and  acquit  of  the  fir»t 
part  of  (he  said  Dittay,  wherein  he  is  indicteii 
as  author,  deviser^  consulter,  adviser,  airt  and 
part  of  tlie  forming  aud  penning  of  tlie  infamoui 
or  scandalous  libel  mentioned  thereintil :   At 
also  of  not  apprehending  of  Mr.  Williaui  Halg, 
whom  he  athi  ms  in  his  deposition  to  have  beea 
author  of  the  said  libel :    And  likewise  to  b« 
cl<arc5l,  assoilzed,  and  acquit  of  thedi\ulging 
and   dispersing  of  the   said   scandalous  lib«l 
nmongu  our  sovereign  loni's subjects,  in  mknner 
specilied  in  the  said  Dittay.     And  last,  found, 
pronounced,  and  declared  the  said  Jolm  lord  of 
Balmerino  to  be  allenaHy  61ed  and  convict  of 
the  hearing  of  the  $aid  infamous  libel,  conceal- 
ifii;  and  not  revealing  of  the  said  Mr.  WiHiam 
Haig,  affirmed  by  him  to  be  the  author  thereof. 

The  Justice  btneral  upon  consideration  of 
the  said  John  lord  Balnierino  his  conviction  by 
the  fiH-e- named  persons  of  assize  of  the  foresaid 
point  of  Dittay,  anent  the  hearing  of  the  iofi- 
nious  libel  therein  contained,  concealing  and 
revealing  of  Mr.  William  Haig,  author  and  pen- 
ner  thereof,  found  and  declared,  by  advice  of 
his  lordship's  as-essors,  Tlwt  the  said  John  lord 
of  Balmerino  has  therc-tbrough  incurred  the 
pain  of  dcRtli  ajntftined  in  the  acts  of  parlia- 
ment ;  suspendifig  always  the  execution  thert-of, 
unt'd  the  time  his  majesty's  gracious  will  aud 
pleasure  he  shown  and  declared  thereanent:  to 
whose  sacred  majesty  the  manner,  time,  and 
place  of  the  execution  of  ihe  said  sentence  it 
remitted  by  the  justice:  and  the  said  Jolm  l«ni 
of  Balmerino  ordained  in  the  wean  time  to  be 
returned  to  ward  within  the  castle  of  Edinburth, 
to  remain  therein  while  his  majesty's  pleasure 
be  signified.* 

The  King  being  informed  hereof,  wafc  pleased 
to  grant  him  a  Pardon. 

*  £  Rash.  Col.  961. 


145.  Proceedings  in  the  Star-Chamber  against  Dr.  John  Bastwick, 
Mr.  Henuy  Burtox,  and  William  Puvnn,*  esq.  for  several 
Libels:!  13  Charles  I.  a.  d.  1637.   Written  by  their  Friends. 

An  Information  was  exliibitcd  in  the  ? tar- 
Chamber  by  the  Attorney  General,  aj»ainst 
John  Bastviick  doctor  in  pli>MC,  Henry  Burton 
l»at<;helor  of  divinity,  and  Wdliam  Prynn  barris- 


•*  iClar.  Hist.  p.  73.  158.  5  Uushw.  p.  380. 

t  Kennet,  after  mentioning;  the  opinion  which 
the  jndv;es  had  jji^cn  on  the  leuality  of  Ship 
Money,  proceeds :  **  It  was  a  less  invidious  opi- 
uion  which  the  same  Jud);es  hud  delivered  in 
the  case  of  Burton  and  Bastwicke,  who  had 
been  so  fierce  in  their  Libels  against  the  go- 
vern oK'nt,  that  it  was  couiiidered  by  the  king's 
counsel  how  to  draw  thciu  into  an  arraignment 
of  Iligli-Treason.  Tor  which  pur}X)se  there 
wns  a  meeting  of 'the  Jndges  at  Serjeant's-Inn, 
before  whom  the  king's  counsel  laboured  to 
])rove,  tkut  divers  passages  m  the  Books  vf  the 


ter  at  law,  Defendants,  for  writing  and  publish- 
ing seditious,  schismatieal  and  libellous  Bo  li* 
against  -the  Hierarchy.  They  prepared  tncir 
Answers,  but  the  coimsel  being  backward  <of 


said  airtbors  did  amount  to  Hi<;b-Tr«a?>n. 
But  when  the  council  withdrew,  the  Judtes  i« 
debate  aroorig  themselves,  came  to  these  reso* 
lutions.  1.  '  That  if  there  were  any  thing  in 
'  the  Books  that  amounted  to  treason,  no  In- 
'  dictnient  could  be  found  good  for  trcBSoOr 

*  nidess  it  wa^  grounded  upon  the  statute  of 

*  25  Ed.  8.  either  for  compassing  the  ling** 

*  death,  or  imagining  the  same,  or  else  for  levy- 

*  iug  of  war.     2.  Iliat  if  any  man  seditiously, 

*  maliciously  and  of  purpose  to  raise  rcMlioni 

*  and  to  incite  rebellion,  did  take  arms  to  reihict 

*  the  oovrve  d'  goverutaeiH  t/f  liM  ittft,  «cW 
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ftrjir  of  oftcnding  the  court,  they  prtitioned  they 
might  sign  their  AnsMrers  ihemselFes,  which  was 
ijenied ;  and  the  2Bth  of  April  the  court  ordered 
tliem  to  put  in  their  Answers  hy  Monday  seven* 
night  under  (heir  counsd's  hands,  or  else  the 
matters  of  the  Information  to  betaken  pro  con- 
fttio,  Mr,  t*rynn,  May  5,  again  peiiiioned 
iheoDy  that  having  hren  for  ubove  a  week  de* 
barred  access  to  his  counsel,  and  bis  servant 
who  fthould  solicit  for  him  being  detained  close 
prisoner  in  a  messenger's  hands,  and  it  being 
ditiicult  to  get  his  counsel  to  repair  to  him  dur- 
ing the  tirm;  he  having  been  a  barrifiter  at 
Uw,  prayed  he  might  (according  to  former  pre- 
cedents in  that  court)  have  liberty  (o  put  in  his 
Answer  by  the  day  prefixed,  under  his  own 
bandy  and  not  under  his  counsel's,  who  refused 
it  out  of  f«ar  and  cowardice;  for  which  be 
•Hedged  the»e  Reasons : 

1.  Cluse,  Ht.  Layton,  and  others,  had  been, 
allowed  this,  and  there  is  but  oae  precedent 
«gain«t  it ;  where,  upon  a  special  reason,  and 
in  case  of  a  woman,  not  of  a  man,  much  less 
•f  a  lawyer,  it  was  denied.  3,  Upon  an  ore 
tenmt  in  this  court,  in  many  cases  at  the  Coun- 
cil-Table,  in  parliament,  and  in  the  King's- 
fieoch  upon  Indictments  and  Intbrmations 
(especially  in  cases  of  felony  or  treason)  the 
Defendants  make  their  defence  without  counsel, 
d.  Counsel  is  allowed  not  of  necessity  but  fa- 
vour^  as  a  help  to  the  Defendants ;  but  wlven 
they  find  them  no  halp,  but  that  they  advise 
tiieiH  to  tlieir  prejudice,  why  may  they  not  an- 
swer without  them?  4.  Every  Answer,  in  the 
eye  of  the  law,  is  tlie  Defendant's,  not  the 
counsel's.  5.  Shall  an  innocent  man  suffer 
without  conviction,  through  the  want,  fear,  neg- 
lect, ignorance,  diversity  of  opinionf,  or  trea- 
thc  ry  of  counsel?  6.  The  law  of  nature  teaohetl) 
e\ery  creature,  man  especially,  to  defend  him- 
telf,  and  in  the  present  case  lh«  Defendant's 
Answer  resteth  ujjoh  Books,  maitterB  of  divinity, 
«nd  other  points,  wherein  counsel  luMe  little 
•kill:  bow  can  they  defend  him  in  a  cause  they 
understand  not?  7.  At  the  general  Day  of 
Judgment,  every  man-  shall  be  allowed  to  make 
Answer  fm  hiovself,  much  more  sliould  earthly 
Judges  allow  the  saOie,  where  others  will  not 
or  dare  not.  8.  By  the  judicial  law  among 
the  JawB,  and  by  the  civil  law  among  the  Pagan 
Romatis,  every  one  might  answer  for  them- 
teives:  Naboth,  Susannah,  Christ,  and  others, 
-though  unjustly  condemned,  yet  were  not  con- 
demned as  guilty  for  nul  answering  by  counsel. 
9.  St.  Paul,  when  he  was  slandered  and  accused 

by  Anauius  the  high-priest,  and  TertuUus,  and 

■   '»'■'■■■■  — . —  ■  .,-. , , -,  .. --.,.„ 

*  cc<^(esi{ist*cal  or  civil,  and  tbereby  to  compass 
'  tke  king's  destruction,  this  was  treav>n.  3. 
'  That  such  Indictment  was  to  be  fr^t^ed  upon 

*  the  said  statute  of  25  £d.  3.'  This  Resolu- 
tion being  <lelivered  by  the  I^rd  Chief  Justice 
lo  the  kir>g  and  counc»l,  had  this  regular  effect, 
lliat  ^e  said  eHendera  were  aot  indicted  of 
iligh-li^easoo,  but  prosecwcd  in  a  softer  man- 
ner, though  afterward  thought  tevcre  aiid  arbi- 
ir»ry.» 


several  times  before  Feliic,  Festus,  and  kin^ 
Agrippa  (three  heathen  magistrates)  was  suf- 
fered to  speak  fttr  himself  without  any  counsel 
assigned. — The  Defendant  therefore  hopes,  km 
being  accused  in  ibis  court,  by  the  En^ish  pre* 
lates  and  high  prtests  instigations,  of  sedition 
and  other  such  like  crimes,  as  St.  Paul  was, 
siiall  enjoy  the  same  privilege  and  freedom  be- 
fore Christian  Judges,  at  St.  Paul  had  amoM 
Pagans;  which  his  adversaries  will  not'  b« 
against,  ufiless  tiiey.iviil  be  deemed  more  un« 
reasonable  tlian  Ananias  himself:  especiailjr 
the  Defendant  having  been  a  barrister  and 
oounsellor  at  law  formerly,  and  admitted  in  chi» 
court  to  put  in  Answers  under  his  band  in  ottier 
men's  eases.  • 

Upon  reading  this  and  a  Petition  from  Dr. 
Bastwick  to  the  same  purpose^  aJlcdgiog  bit 
counsel  refused  to  sign  his  Answer,  the  notirc 
adhered  to  their  former  order,  that  they  should 
by  Monday  put  in  their  Answers  under  counself 
hands,  or  else  to  be  taken  pro  confesso.  Prynti- 
and  Bastwick  thereupon  left  their  Answerf 
under  their  own  hands  at  the  ol^e,  and  ten- 
dered another  draught  thereof  to  the  court. 

Before  this  petition  of  Mr.  Prynjj,  he  and 
the  two  other  Defendants  put  in  a  Cross- Bill 
under  all  their  hands,  against  the  archbishop  of 
Canterbury  and  others  of  the  prelates,  whereii} 
they  charged  them  with  usurping  upon  his  ma- 
jesty's prerogative  royal,  with  innovation^ 
licensing  popish  and  Arminian  Books,  &e.  ^nd 
set  forth  the  substance  of  their  Answers,  Thfj 
Dill  being  ingrgssed  and  signed  by  them,  Mr. 
Prynn  tendered  it  to  my  Lord-Keeper,  prayinM 
it  might  be  accepted  without  counsel's  bands^ 
who  durst  not  si^n  it :  T\\e  Lord-Keeper  upon 
reading  the  Cross- Bill  refused  to  admit  it,  bui 
delivered  it  to  the  king's  Attorney,  llie  Arcb« 
bishop  nettled  thereat,  demanded  the  Opin^oa 
of  tlie  Judges,  whetht^r  they  could  not  b« 
punished  as  Libellers ;  who  all  but  one  answer^^ 
ed  negatively':  for  it  was  tendered  in  n  lejgal 
way,  and  the  kii\g'$'courts  are  open  to  all  meu^ 
The  Archbishap  tlien  applyed  to  the  court  of 
Star-Chamber,  and  informed  them,  That  i^ 
some  Books  and  pamphlets  lately  published,  Im 
i^v'Ace  and  th^  other  bieliop^  are  said  to  liav^ 
uburped  upon  the  king*s  prerogative,  and  pro- 
ceeded in  their  court§  contrary  to  law.  He 
prayed  the  court  would  require  the  Judges  to 
give  their  Opinions  therein ;  and  the  coOrt  ac- 
cord ingly  desired  their  Q|)iniou$  in  the  potnti 
following: 

1.  Whether  process  may  not  issue  out  of  th^ 
rcciesiasticul  courts  in  the  na^nes  of  the  bi9hop«? 
The  Judges  answered  aflinnatively. 

2.  Whether  a  Patent  under  the  Great  Seal  bff 
necessary  for  keeping  Ecclesiatiticol  Courts^ 
and  for  citations,  suspensi'^ns,  expommunipftr 
rjons  and  other  censures  ?.  Whether  citation^ 
must  be  in  the  king's  name,  and  under  his  seal 
of  arms?  The  like  for  in^tilutiona,  induction^ 
and  corrections  of  ecclesiastical  offences?  They 
answered,  that  a  Patent  under  the  G^atSealt 
is  not  necessary  in  any  of  these  cases ;  nor  is  it 
necessary  (bat  summons,  citations,  or  othe^ 
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process  ecclesiastical,  or  institutions,  inductions, 
or  corrections  of  ecclesiastical  ofiences  should 
be  in  the  king's  name,  or  with  his  stile,  or  under 
his  seal,  or  that  their  seals  of  office  hare  in  them 
the  king's  arms,  the  statute  of  1  £dw.  6.  ch.  2. 
being  not  now  in  force. 

3.  Whether  Bishops,  Arch-deacons,  &c.  may 
keep  any  Visitation,  without  cofflmissinn  under 
the  Great  Seal  ?  Tliey  answered  they  may. 
Which  Opinion  of  the' Judges  being  certified 
into  the  Star-Chamber  nnder  the  hands  of  11 
of  the  12,  the  court,  at  the  prayer  of  the  Attor- 
ney-General, ordered  the  said  Certificate  to  be 
recorded  there,  and  in  the  other  courts  at  West- 
ipinster,  the  highcommi^vion  and  other  ecclesias* 
ticai  courts  ;  and  afterwards  the  original  certi- 
ficate to  be  delivered  to  the  archbishop  of  Can- 
terbury, to  be  preserved  among  the  records  of 
hu  court. 

Dr.  Bastwick  having  left  his  Answer  at  the 
•ffice  as  aforesaid,  the  court  taking  notice  that 
it  was  five  skins  and  a  half  of  parchment  close 
written,  and  (as  was  nlledged)  contained  much 
scandalous  defamatory  matter,  ordered,  That 
all  the  matters  of  the  Information^  therewith 
He  was  charged,  should  be  taken  pro  corif'csso. 
Dr.  Bastwick  notwithstanding  petitioned  again, 
that  iiis  Answer  might  be  accepted  under  his 
own  hand,  but  to  no  purpose :  And  Mr.  Prynn 
in  a  second  Petition  desiring  of  the  court  not  to 
require  impossibilities  of  him,  his  counsel's 
hands  not  being  at  his  command  (for  thus  the 
most  innocent  man  may  be  betrayed  and  con- 
demned, through  the  unfaithfulness,  wilfulness, 
fear,  corruption,  or  default  of  counsel),  he 
frayed  them  to  deal  with  him  as  they  would  be 
dealt  with  themselves,  were  they,  which  God 
forbid,  in  his  condition,  and  as  they  would  have 
Christ  proceed  with  them  at  the  Day  of  Judg- 
ment. He  craved  only  so  much  favour  and  jus- 
tice as  Christ  found  before  Pilate,  and  Paul  be- 
fore Felix,  Festus,  and  Agrippa,  or  as  every 
traitor  oi-  felon  enjoys  in  the  court  of  justice,  to 
answer  for  himself,' when  his  counsel  will  not, 
cannot,  or  dare  not ;  especially  in  tliis  weighty 
cause  highly  concerning  his  majesty's  Royal 
Prerogative,  the  safety  of  Religion,  and  the  good 
of  the  whole  realm.  He  prayed  the  Cross- Bill 
and  Answers  of  him  and  the  other  Defendants 
against  the  prelates  latt  dangerous  encroach- 
ments, innovations,  practices  and  oppressions, 
may  be  accepted  under  the  defendants  own 
bands;  and  the  petitioner,  npon  ^raniio^  his 
Petition,  should  ever  pr«y  for  their  lordshipsj 
&c. — ^The  Court  hereupon  commanded  Mr, 
Holt,  one  of  Mr.  Prynn's  counsel,  to  repair  to 
him  in  the  Tower,  and  tiike  instructions  for  his 
Answer:  and  the  Lieutenant  of  the  Tower  was 
sent  for  arid  checked  by  the  lords  for  suffering 
Mr.  Prynn  to  dictate  such  a  Petition  ;  and  one 
Gardener  uho  writ  it  from  his  mouth  by  the 
Lieutenant's  license,  was  the  same  evening,  by 
a  warrant  from  the  Archbishop  and  others,  ap- 
prehended by  a  pursuiva!>t,  detained  about  14 
days,  arid  not  released  till  be  had  ^iveu  bond 
to  appear  when  called. 


Mr.  PrynUf  upon  Mr.  Holt*s  repsiring  to 
him,  gave  liim  his  fee,  and  Instructions  fur 
drawing  his  Ans^ver;  and  the  same  being 
agreed  on  and  settled  by  Mr.  Holt,  and  Tom- 
liushis  other  counsel,  !\lr.  Holt*s  clerk  iiigrossed 
it ;  but  Holt  then  refused  to  sign  it,  laying  he  had 
express  order  to  the  contrary,  and  would  not  do 
it  for  100/.  and  in  the  mean  time  Tomlins  went 
into  the  country.  Mr.  Prynn  thus  deluded, 
requested  the  Lord  Keeper,  the  Chief  Judge  of" 
that  court,  to  command  Mr.  Holt,  who  had 
drawn  it,  to  sign  it ;  but  the  Lord  Keeper  an* 
swere(>,  he  had  no  power  to  command  counsel 
to  sign  ao  Answer.  And  the  court.  May  19, 
positively  ordered  that  for  their  contempt  in  nut 
putting  in  their  Answers,  the  matters  against 
Bastwick  and  Prynn  should  be  taken  pro  con* 
fessoy  and  the  Cause  against  them  should  be 
heard  the  first  sitting  of  the  next  term.  ,  As  for 
•Mr.  Burton's  Answer,  it  was  s^ned  by  Mr. 
Holt ;  but  after  ic  had  been  near  three  weeks  iu 
court,  upon  Mr.  A  ttoroey's  sugcesiion  that  it 
was  scandalous,  tlie  court  referred  it  to  the  two 
Chief  Justices  Bramston  and  Finch.  The  lat- 
ter reviled  Holt  exceedingly;  and  told  him  he 
deserved  to  have  his  govt  n  pulled  over  his  ears 
for  drawing  it :  Holt  replyed,  it  was  only  a 
Confession  or  explanation  of  the  charge  in  the 
Bill,  and  a  recital  of  acts  of  parliament,  and 
how  that  could  be  scandalous  or  impertinent 
he  could  not  conceive.  But  tlie  two  Justices 
certified  it  to  be  all  scaiidalous  and  imperii* 
nent,  except  the  usual  words  in  the  beginning, 
'  The  said  Defendant  by  Piotestation  not  con- 
'  fessing,'  &c.  and  the  words  in  the  latter  end, 
containing  his  plea  of  Not  Guilty,  the  common 
averment  that  he  was  ready  to  prove  the  mat- 
ters of  Answer,  his  Prayer  of  a  favourable  in- 
terpretation, and  to  be  dismissed.  So  all  the 
body  of  his  Answer,  containing  about  40  sheets 
of  paper,  was  expunged,  and  nothing  but  the 
head  and  feet  remained :  And  by  his  Plea  of 
Not  Guilty  to  alf,  he  was  made  to  deny  what 
he  had  confessed,  and  justified  in  bis  Answen 
And  the  Examiner  coming  to  him  afterwards 
to  the  Fleet,  with  Interrogsitories  grounded  on 
his  Ansiver,  he  refused  to  be  e&amined  unless 
bis  Answer  might  be  admitted  as  it  was  put  in, 
or  he  permitted  to  put  in  a  new  one.  The 
Court  ordered  the  Examiner  to  repair  to  him  a 
second  time  with  the  Interogatories ;  but  be  per- 
sistihg  in  his  refusal  to  be  examined,  for  that  the 
Answer  now  in  court  was  none  of  his,  the  court 
ordered  the  matter  of  the  Information  and  In- 
terrogatories to  be  taken  agaihst  him  pro  cou- 
fesso ;  and  on  the  13th  of  June  the  Court  or- 
dered theeause  against  all  the  three  Defendants 
to  be  heard  the  next  day,  and  that  in  the  mean 
time  they  should  have  liberty  with  their  keepers 
to  attend  their  counsel.  This  was  looked  upon 
as  a  short  warning  by  some,  who  atfinned>  that 
by  the  course  of  the  court,  a  tubpdtna  adandien' 
dum  judicium  should  have  been  served  upon 
theni  15  days  at  least  before  the  day  of  hearmg, 
which  was  not  done.  However  Mr.  Pr>'na 
made  use  of  his  liberty,  and  repaired  to  Mr. 
Tomlins  (then  newly  returned)  with  bit  Aoswtr 


717]       STATE  TRIALS,  13  Charles  I.  \6Sl.-^andPn/nn,Jbr  several  Libels.       [71S 


newly  drawn  up  and  ingrossed  as  aforesaid,  who 
si;;ued  it,  but  Mr.  Holt  said  he  durst  not;  then 
Mr.  Frynn  tendered  it  thus  signed  to  Mr.Goade 
at  the  oHice,  but  he  utterly  refused  to  take  it. 

Mr.  Burton  in  his  Answer,  ser  forth  the  sub- 
stance of  hib  Sermon  which  lie  preached  (he  3tli 
of  November  in  his  parish  chuich  in  Friday- 
sireet,  touching  the  innovations  brought  into 
the  church. 

Dr.  BastwicJ:  in  his  Answer  termed  the  Pre- 
lates Invaders  of  the  king's  Prerogative,  Con- 
temners of  the  Scriptures,  advance  is  of  Popery, 
superstition,  idolatry,  profaneness,  oppression 
of  the  king's  snlycct",  in  ihe  impious  perforn> 
■nee  whereof  they  j-hewed  neither  wit  nor  bo-- 
nesty;  Enemies  of  God  and  the  king,  and  ser- 
Tants  of  the  Devil.    • 

Mr.  Fri/nri's  Answer  was  much  against  the 
Hierarchy,  hut  in  more  moderate  and  cau- 
tious expressions. 

June  14.  1  he  Lords  heinc;  set  in  theirplaces 
in  the  Star-Chamber,  and  the  three  Defendants 
brought  to  the  bar,  to  receive  their  Sentences, 
the  Lord  Chief  Justice  Finch  I(M>king  earnestly 
on  Mr.  Prynn,  said,  I  had  thought  Mr.  Prynn 
had  no  cars,  but  niethinks  he  hath  ears ;  which 
caused  many  of  the  lords  to  take  tlie  stricter 
view  of  him,  and  for  their  better  satisfaction, 
the  usher  of  the  court  was  comn>anded  to  turn 
np  his  liair,  and  shew  his  ears  :  upon  the  sight 
whereof  the  lords  were  displeased  they  had 
been  formerly  no  more  cut  off,  and  cast  out 
sr>me  disgraceful  words  of  liim.  To  which  Mr. 
Prynn  replyed,  *  My  lords,  there  is  never  a  one 
of  your  honours,  but  would  be  sorry  to  liave 
your  ears  as  mine  are.' 

L,  Keeper,  In  good  faith  he  is  somewhat 
«aucy. 

Mr.  Pri/nn,  I  hope  your  honours  will  not 
be  offended,  pray  God  give  you  ears  to  hear.   . 

L.  Keeper,  The  business  of  the  day  is  to 
proceed  on  the  Prisoners  at  the  bar. 

Mr.  Pri/nn  tlien  hupibly  desired  of  the  court 
to  give  bim  leave  to  make  a  motion  or  two, 
which  being  granted,  he  moved.  First,  That 
tlieir  honours  would  be  pleased  to  accept  of  a 
Cross- Bill  against  the  Prelates,  signed  with 
their  own  hands,  being  that  which  stands  with 
the  justice  of  the  court,  which  he  humbly 
craves ;  and  so  tendered  it. 

L.  Keeper.  As  for  your  Cros»-Bill,  it  is  not 
the  business  of  the  day ;  hereafter  if  the  court 
shall  see  just  cause,  and  that  it  favours  not  of 
libelling,  we  niay  accept  of  it :  for  my  part  I 
have  not  seen  it,  but  have  heard  somewhat  of  it. 

Mr.  Prynn.  I  hope  your  honours  will  not 
refuse  it,  being  it  is  on  his  majesty's  behalf. 
We  are  his  majesty's  subjects^  and  therefore 
recmire  the  j  ustice  of  t  he  court. 

X.  Keeper.  But  this  is  not  the  business  of 
the  day. 

Mr.  Prynn,  Why  then,  my  lords,  I  have  a 
second  motion,  which  I  humbly  pray  your  ho- 
nours to  grant;  which  is,  that  your* lordships 
will  be  pleased  to  dismiss  the  Prelates  here 
now  sitting,  from  having  any  voice  in  the  cen- 
sure of  this  cause  (being  generally  known  to 


be  ndvers'iries)  as  being  no  way  agreeable  v»'ith 
equity  or  reason,  thi»t  they  vvlio  arc  our  adver- 
saries, should  lie  our  judges.  Therefore  we 
humbly  crave  they  may  be  expunged  out  of 
the  court. 

L.  Keeper.  In  good  faith,  it  is  a  sweet  mo- 
tion, is  it  not  ?  Herein  you  are  become  libel- 
lous. And  if  you  should  thus  libel  ail  (ho 
lords  and  reverend  Judges,  as  you  do  the  most 
reverend  Prelates,  by  this  your  plea,  you  would 
have  none  to  pass  Sentence  upon  you  for  youo 
libelling,  because  they  are  parties. 

Mr.  Prynn.  Under  correction,  my  lord, 
this  doth  not  hold,  die  case  is  not  aUke,  for 
here  are  only  one  or  two  members  of  the  co  jrt, 
who  are  said  to  be  libelled  against,  and  your 
lordship  yourself  in  your  case  against  Norton 
absented  yourself  from  the  hearing,  because  a 
party,  which  is  usually  done  by  the  lords  in  like 
cases. — But  this  prevailed  nothing. 

Mr.  Prynn.  Then  I  have  a  third  motion, 
which  is,  that  your  lordships  will  receive  my 
Answer  to  the  Information  signed  with  one 
cnunsers  band,  ««hich  as  soon  as  I  could  get 
signed,  I  tendered  at  the  ofiice,  but  it  was  re- 
fused. 

L.  Keeper,  Your  Answer  comes  now  too 
late,  proceed  to  the  business  of  the  day.  Read 
the  Information,  which  was  read  being  very 
large,  and  having  these  five  Books  thereto  an- 
nexed. Dr.  Bast  wick's  Latin  '  Apology,'  his 
Litany,  Mr.  Burton's  book  entitled,  '  An  Apo- 
'  logy  for  an  Appeal  to  the  king's  most  cxcel- 
'  lent  majesty,  with  two  Sermons  for  God  and 
*  the  King,'  preached  on  the  5th  of  November 
last :  The  News  from  Ipswich,  and  the  Divine 
Tragedy,  recording  God's  fearful  Judgments 
against  Sabbath- Breakers.— ^The  king's  counsel 
being  five,  took  each  of  them  a  several  Book. 

Mr.  Attorney  began  with  Dr.  Bastwick's  Ia» 
tin  Apology;  next  unCo  the  Attorney,  Serjeant 
Whitfield  falls  upon  Mr.  Burton's  book,  saying, 
In  good  faith,  my  lords,  there  is  never  a  page  in 
this  Book,  but  deserves  a  heavier  and  deeper 
Censure  than  this  court  can  put  upon  him, 

Next  followed  the  Archbtshopy  who  in  like 
manner  descanted  on  Tjie  News  from  Ipswich, 
charging  it  to  be  full  of  pernicious  lyes;  and' 
especially  vindicating  the  honour  of  Matthew 
Wren,  bishop  of  Norwich,  as  being  a  learned, 
pious,  and  reverend  father  of  the  Church. 

Next  followed  the  king's  Solieitpry  (Mr.  Lit- 
tleton) who  descanted  upon  the  Divine  Tra- 
gedy; to  which  part  of  it  concerning  God's 
judgments  on  Sabbath-Breakers,  he  said,  That 
they  sat  in  the  Seat  of  God,  who  judged  these 
accidents  which  fell  out  upon  persons  suddenly 
struck,  to  be  the  judgments  of  God  for  Sab- 
bath-breaking. He  enlarged  himself  upon  that 
passage  wliich  reflected  upon  bis  majesty's  late 
Attorney-General,  Mr.  William  Noy,  who,  (he' 
said)  was  most  shamefully  abused  by  a  slander 
laid  upon  him,  as  if  God*s  Judgment  fell  upon 
him,  for  so  eagerly  prosecuting  Mr.  Prynn  for 
his  'Histrio-mastix,'*  which  judgment  was  this; 

•  See  No.  142. 
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chat'  he  lauwhing  at  Mr.  l^'ynn,  Hhtie.he  «va8 
BQltering  upon  tlie  pillory,  was  struck  with  an 
iMue  of  blood  ill  his  privy-parts,  which  could 
ncTor  hr  stopt  till  the  day  of  his  death,  which 
followed  soon  after :  but  the  truth  of  tliia,  my 
lords,  you  shall  6nd  to  be  as  probable  as  the 
/est,  ioT  we  have  here  three  or  four  genlleiDcii 
of  good  credit  and  rank,  to  testify  upon  oaih 
tliat  he  had  tlmt  is^ue  long  before.  Aiid  the 
Solicitor  called  out  for  room  Cu  be  made  for 
the  gendtinea  to  cowe  iu,  but  none  such  ap- 
peared. 

Lastly  futiowed  Mr.  Herbert,  who  descanting 

>an  Dr.  Baatwick's  Litany,  concluded  jointly 


upon 

with  the  rest,,  that  it  deserved  a  heavy  censure. 

X.  Keeper,  You  hear,  gentlemen,  where- 
with you  are  charged,  and  now  lest  yoii  shonld 
Say  you  cannot  liave  liberty  to  speak  for  your- 
selves, the  court  gives  yuu  leave  to  speak  what 
you  can,  -with  tlrcse  conditions:  1.  That  you 
speak  within  the  bounds  ^f  modesty.  3.  That 
your  Speeches  be  not  libellons. 

They  all  three  answered,  they  hoped  so  to 
firder  their  speech,  us  to  be  free  from  any  im- 
modest or  libellous  speaking. 

X,  Keeptr.  Then  speak  in  God's  name,  and 
shew  caube  why  ,  the  court  should  not  proceed 
in  censure  (as  taking  the  cause  pro  con/'esso.) 

Mr.  Prynn,     I  expected  some  particular 
Charge  to  be  proved  against  me :  Dr.  Bast- 
wick  and  Mr.  Burton  are  charged  with  parti- 
cular Books  to  (he  loformatiun  annexed,  but 
fkone  9f  the  Books  nre  iaid   to  me ;  my  sole 
offence,  ibr   which  the  Information  must  be 
taken  pto  conjaao^  is  my  not  putting  in  my 
Answer  under  counsel's  hand  by  a  day  pre- 
fixed ;  wbereas  I  entered  my  appearance,  and 
took  out  a  copy  of  tlie  Information,   which 
being  taken  out,  I  endeavoured  to  dmw  up  my 
Answer ;  but  Iteing  shut  up  close  prisoner,  I 
was  deserted  of  all  menus  by  which  I  should 
have  done  it ;  for  I  was  no  sooner  served  ivith 
the  Subposna,  but  I  was  shortly  after  shot  up 
dose    prisoner,   prohibited  of  pen,  ink,  and 
paper,  and  so  disabled  to  draw  up  ray  Answer, 
or  Instfuctiont  for  counsel;  my  servant  who 
•boujd  solicit  for  me  was  in  prison,  without 
being  admitted  to  bail,  my  friends  denyed  ac- 
cess, mid  my  chamber  twice  searched ;  and 
after  I  had  drawn  some  Iustrnctiot>s,  and  part 
of  my  An.swer  (having  then  obtained  liberty  of 
otn  aod  ink)  tluy  >^ere  taken  away  by  Mr. 
NicoAat,  Clerk  of  the  Council ;  your*  lordships 
refused  to  let  me  put  in  my  Aobwer  under  my 
0wB  haod^  though  a  counsellor  at  law,  contrary 
to  former  pFCcedents ;    your  lordsbipa  did  at 
last  assign  me  cuunstl,  but  they  neglected  to 
come  to  me,  and  when  by  order  of  the  court 
Mr.  Holt  came  to  me  in  tlie  T«m'er,  I  gave  him 
my  Fee  and  IjHtroctions,  and  afterwards  Mr. 
H«4k  and  toy  olh<?r  counsel  agreed  upon  my 
AMie«%er,  caaeed  it  to  be  ingroased,  and  pro- 
mised to  sign  it,  bot  Mr.  Holt  reRiMd  to  do  k 
then  \  atflerwards  Mr.  Tomlias  sigDed  it,  and  k 
was  carrytd  to  the  olKce,  but  they  refused  it. 
Here  it  ii,  I  tettder  it  epon  my  oath,  which 


your  lurd-^hips  cannot  deny  w-th  the  jasiice  of 
the  court. 

X.  herpcr.  We  can  give  you  a  prcceden', 
that  this  court  huih  proceeded  and  taken  a 
cause  pio  conj'r&sa,  for  not  putting  in  an  Answer 
in  six  days ;  you  have  had  a  great  deal  of  fn- 
vour  shev\ed  you,  in  all'ordiug  you  loager  time, 
and  therefore  the  court  is  free  from  allcalumHjr 
or  aspersion  for  rtjectinj;  your  Answer,  doI 
signed  with  counsel's  hands. 

Mr.  Frj^nn.  But  one  word  or  two,  my 
lords,  I  dcisire  your  honouis  to  hear  ine:  1  pot 
a  case  in  law,  If  an  award  be  made  that  A 
shall  together  with  B  and  C  enter  into  a  hood 
of  100/.  to  S,  the  award  is  void,  because  A 
hati)  no  power  to  compel  B  and  C  to  enter 
into  such  a  bond  :  my  case  is  the  same.  The 
court  ordered  me  to  pot  in  my  Answer  under 
counsel's  hands ;  I  endeavoured  it,  they  refused 
to  sign  it,  1  had  no  power  to  compel  them,  and 
desired  the  court  to  onler  them  to  sign  it;  but 
the  court  rephed  they  had  no  power  to  force 
them;  how  then  could  1,  a  ch^e  prboner, 
compel  them,  if  the  court  could  not  ?  By  this 
means  the  most  innocent  person  in  tUe  world 
may  be  made  guilty  of  what  crimes  you  please. 
I  appeal  to  Mr.  lioit,  if  I  have  not'ufed  yll  my 
endeavours  to  get  him  to  sign  my  Answer. 

Mr.  HolL  There  was  so  long  time  spent 
ere  I  could  do  any  ihini;  after  I  was  assiined 
his  counsel,  that  it  was  impossible  his  Answer 
could  be  drawn  up  in  so  .short.a  time  as  was  al- 
lotted ;  for  after  long  expectation,  seeing  U 
came  not  to  me,  I  went  to  him,  where  I  found 
him  shut  up  chise  prisoner,  so  ihnt  I  could  not 
have  access  to  him  ;  whereupon  I  motioned  to 
the  Lieutenant  of  the  Tower  to  have  free  liber- 
ty of  speech  with  him  concerning  his  Answer, 
which  being  granted  me,  I  foOnd  him  very  wil- 
ling and  desirous  to  luue  it  drawn  up;  where- 
upon I  did  move  in  this  court  for  pen  and  pa- 
per, which  was  granted,  the  which  he  no  sooner 
had  gotten  but  he  set  hi;nself  to  draw  up  In- 
structions, and  in  a  short  time  sent  me  40 
sheets,  and  boon  after  1  received  40  more  ;  but 
I  found  tlic  Answer  so  hmg,  and  of  such  a  nu- 
tare,  that  I  durst  not  set  my  band  to  it,  for  fear 
of  giving  your  honours  distaste. 

Mr.  Frynn,  My  lords,  I  did  nothing  bot 
according  to  the  directioiM  of  my  counsel,  only 
I  spake  my  own  words :  my  nnsvier  was  drawn 
up  by  his  consent,  it  was  his  own  act,  and  he 
did  approve  of  it ;  and  if  lie  will  he  so  base  a 
coward,  to  do  that  in  private  wfuch  he  dares 
not  acknowledge  in  public,  I  will  not  have  such 
a  sin  lie  on  my  conscience,  let  it  rest  with  him. 
Here  is  ray  Answer,  which  though  it  be  not 
signed  with  their  bandS|  yet  here  I  tender  it 
upon  my  oath,  which  you  caimot  in  justicr 
dcjif. 

L,  Keeper.  Your  case  is  good  la\v,  but  ill 
applied ;  the  court  desires  no  such  h»og  An- 
ewer,  but  whether  you  are  Guilty  or  notOuilty. 
Mr.  iinrniff.  By  the  statutes  of  PhiL  ftnd 
Mar.  aaf)  of  £li2.  in  the  case  of  libelling  the 
king  Of  queen,  the  party *s  conies^ou,  or  two 
witMtte»  face  (o  face  are  tt%uvt4g  ike  oi) 
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I  The  Goremor  before  whom  St.  Paul  was  car- 
^ri(wl,  who  was  a  very  Ilcatlien,  would  first  hear 
ills  cause  before  he  wou.d  pass  any  censuro 
upon  hira  ;  and  cJoth  it  hc^cein  &o  noble  and 
Cliribtiuu  assembly  to  coudtnin  me  before  my 
Answer  be  perused,  and  my  cause  known  J 
Men,  1)rrihren,  and  fathers,*  into  wlmt  an  aj;e 
are  we  fRJIrn  ?  I  desiie  your  iionouis  to  lay 
aside  your  Censure  fur  this  day,  to  enquire  into 
my  cause,  and  hear  my  Answer  read  ;  which  if 
you  refuse  to  do,  1  here  profe^s,  I  will  cloihc  it 
m  Roman  bud^  and  send  it  ubroad  unto  the 
view  of  all  the  woild,  to  clear  mine  innocency, 
and  shew  your  great  injustice  in  this  cause. 

L,  Keeper.  But  this  is  nut  the  Liisincs>s  c»f 
the  day  ;  why  brought  yuu  not  in  your  AJiawer 
in  due  time? 

Dr.  Builw.  My  lord,  n  1  \y\^  lime  5inre  I 
tendered  it  to  your  lionour,  I  faiUvi  not  in  nny 
one  particular  :  and  if  my  couui^ol  be  bo  bn<e 
and  cowardly,  that  they  dare  n:)t  5i«»n  it  f«»r 
fear  of  the  I'rclaies,  as  I  can  make  it  appear, 
therefore  have  I  no  Answer?  My  lord,  here  i* 
my  Answer,  which  though  my  counsel  out  of  a 
base  spirit  dare  not  set  Uieir  hands  unto,  yet  I 
.  tender  it  upon  my  oath. 

L.  Keeper.  But,  Mr.  Doctor,  ynu  should 
have  bfecn  brief;  you  tendered  in  too  l^^rge  nii 
Answer,  winch,  as  I  heard,  is  us  libclluu^  i\$ 
your  Books. 

Dr.  Bailw,  No,  my  lord,  ii  is  not  libellous 
though  large ;  I  iiave  none  to  answer  for  me 
but  myself,  and  being  left  to  myself,  I  must 
plead  my  conscience  in  answer  to  every  circum- 
stance of  the  information. 

L.  Keeper,  What  say  von,  Mr.  Doctor,  arf 
you  Guilty,  or  not  Guilty.^  answer  yea,  or  no  : 
you  needed  not  to  ]ia\e  troubled  yourself  to 
much  about  so  large  an  Answer.  '' 

Dr.  Bastw,  I  know  none  of  your  honoturs 
have  read  my  Book;  and  can  you  with  the  jus- 
tice of  the  court,  condemn  me  before  you  kna«v 
what  is  written  in  my  Books? 

L.  Keeper,  What  say  you  to  that  was  read 
to  Vou  even  now  ? 

Dr.  Boitw,  My  lord,  he  tluit  read  it  did  so 
murder  the  sense  of  it,  that  had  I  not  known 
what  I  had  written,!  could  not  tell  what  to  have 
made  of  it. 

L,  Keeper,  What  say  you  to  the  other  Sen- 
tence read  to  you  ? 

Dr.  Bagtw.  That  was  none  of  mine,  I  will 
not  father  that  which  was  none  of  my  own. 

L.  Dorset,  Did  not  you  send  that  Book,  as 
now  it  is,  to  a  nobleman's  house,  together  with 
a  letter  directed  to  him  ? 

Dr.  Bastw.  Yea,  my  lord,  I  did  so,  but  withal 

?ou  may  see  in  my  Epistle  set  before  the  Book, 
did  at  first  disclaim  what  was  not  mine.  I 
sent  my  Book  over  by  a  Dutch  merchant,  who 
it  was  that  wrote  the  Addititm  I  do  nut  know^ 
but  my  Epistle  set  to  my  Book  made  manifest 
what  was  mine,  and  what  was  not ;  and  1  can- 
not justly  suffer  for  what  was  none  of  mine. 

L,  Arundel,     My  lord,  you  hear  by  his  ow« 
Speech  the  cause  is  taken  pro  conftsto. 
L.  Keeper,    Yea,  you  say  true,  my  lord* 
3a 


conviction,  and  here  is  neither ;  nor  is  there  in 
ail  the  Infi>nuation  one  clause  that  doth  parti- 
cularly fall  on  me,  hut  only  in  general.  There 
is  no  book  laid  to  my  charge,  and  shall  1  be 
coodetDned  for  a  particular  net,  when  no  accu- 
sation of  any  particular  act  can  be  brought 
aeviiost  me  ?  Tliis  were  most  unjust  tmd  wick- 
ed. Here  I  tender  my  Answer  to  the  Inform- 
aiion  upon  my  oaih  ;  ,  my  lord,  you  do  impose 
impossibilities  upon  me,  I  could  do  no  more 
than  I  did. 

L.  Keeper,  WeU,  hold  your  pence,  your 
Answer  comes  too  late.  What  say  you.  Dr. 
Bustivick  ? 

Dr.  Battwiek.    My  honourable  lords,  me- 
thinks  you  look  like  an  Assembly  of  Gods,  and 
sit  in  the  place  of  God  :    Ye  are  called  the 
Sons  of  God  ;    and  since  I  have  compared  you 
10  gods,  give  me  le.ne  a  little  to  parallel  the 
one  with  the  other,  to  see  whether  the  compa- 
rison between  God  and  you  doth  hold  in  this 
noble  and  righteous  cau«e.     This  was  the  car- 
riage of  Almighty  God  in  the  cause  of  Sodom, 
before  he  would  pronounce  Sentence,  or  exe- 
cute Judgment,  he  would  first  come  down,  and 
see  whether  the  crime  was  altogether  accord- 
ing to  the  cry  that  was  come  up.     And  with 
whom  doth  the  Lord  consult,  when  he  came 
down  ?    With  his  servant  Abraham,  and  he 
gives   tlie   reason ;   *  for  I   know,'  (saith  lie) 
'  that  Abraham  will  command  his  children  and 
'  hoasbold  after  him,  that  they  shall  keep  the 
*  way  of  the  Lord  to  do  justice  and  judgment.' 
My  good  lortls,  thus  stands  the  case  between 
your  honours  and  us  this  day :   there  is  a  great 
cry  come  up  into  your  ears  aeaiiMt  us  from  the 
king's  Attorney ;  why  now  he  you  pleased  to 
descend  and  see  if  tne  crime  be  according  to 
the  cry,  and  consult  (wiib  God)  (not  the  Pre- 
lates, being  in   ihe  adversary  part ;  who,  as  it 
is  apparent  to  all  the  world,  do  proudly  set 
themselves  against  the  wavs  of  God,  and  from 
whom  none  can  expect  justice  or  judgment) 
but  with  righteous  men,  that  will  be  impartial 
on  either  side,  before  you  proceed  to  censure, 
which  censure  you  cannot  pass  on  us  without 
great  inju»ticQ  before  you  hear  our  Answers 
read.     Here  is  mv  Answer,  which  I  here  ten- 
der upon  my  oath:    My  good  lords,  give  us 
leave  to  spesik  in  our  own  defence.     We  are 
not  conscious  to  ourselves,  of  any  thing  we 
have  done  that  deserves  a  Censure  this  day  in 
this  honourable  court,  but  that  we  have  ever 
laboured  to  maintain  the  honour,  dignity,  and 
urerogative  royal  of  our  sovereign   lor(j   the 
king ;  let  my  lord  the  king  live  for  ever.     Had 
I  a  thousand  lives,  I  should  think  them  all  too  ' 
little  to  spend  for  the  maintenance  of  his  ma- 
jesty's royal  prerogative.     My  good  lords,  can 
you  proceed  to  censure  before  you  kuow  my 
cause  ?    I  dare  undertake,  that  scarce  |iny  one 
of  your  lordships  liave  read  ny  Books :   and 
can  you  then  censure  me  for  what  you  know  - 
not,  and  before  I  have  made  ray  Defence  ?  O 
my  noble  lords !   is  this  righteous  Judgment  ? 
Tlds  were  against  the  law  of  God  and  man,  to 
condemn  a  man  beforo  you  know  his  crime  : 

YOL.  iif. 
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Dr.  Baslw.     My  noble  lord  of  Arundel,  I  j 
know  you  are  a  noble  prince  in  Israel,  and  a  f 
great  peer  of  ibis  realiu ;  there  are  some  bo- 
noural)le  lords  in  ibis  court,  that  bave  been 
t'urced  out  as  combatants  in  a  sinir.lc  duol;  it  is 
between  the  Prciatcs  and  us,  at  tbis  tioie,  as  , 
between   two  tliafbiive  appoibted  the  field. 
The  one  being  a  coward  goes  to  the  magiatrate, 
and  by  virtue  of  bis  «uihv)rity  disarms  the  other 
of  .bis  weapons,  and  j^ivrs  bun  a  bullnish,  and 
iben  challenges  him  lo  tvAn.     If  tliis  be  not 


base  cowardice.  I  know  not  what  belon^rs  to  a 
soldier.    Thi«  is  ibe  case  between  the  Prelate* 

^  and  us,  they  take  away  our  weapons  (our  An- 
swers) by  virtue  of  your  authority,  by  which 
we  should  dcfc  nd  ourselves,  aitd  yet  tliey  bid 
us  fight.  My  lord,  doth  not  ibis  sa\our  of  a 
base  cowardly  spirit?  1  know,  my  lord,  there  is 
a  decree  i^or.c  fiutb  (for  my  Sentence  wus  passed 
Jong  since)  to  cut  otiOur  ears. 

L,  J^crpcr.  Who  shall  know  our  Censure, 
before  the  court  pass  it  ?    Do  you  prophecy  of 

'    .yourselves? 

Dr,  hitUw.  My  lord,  I  am  able  to  prove  it, 
and  that  from  the  niouib  of  the  Prelates  own 
servants,  that  in  August  last  it  was  decreed, 
that  Dr.  Biistwick  should  lose  his  ears.  O  my 
noblclords!  is  this  righteous  judgment?  I  may 
fcay^  AS  the  Apostle  once  Said,  Wliat,  whip  a  Ro- 

*  man !  I  have  been  a  soldier  able  to  lead  an 
army  into  the  llcld,  to  fight  valiantly  for  the  ho- 
nour of  their  prince :  Now  I  am  a  physician, 
able  to  cure  nobles,  kings,  princes,  and  empe- 
rors; and  to  curtalize  a  Roman's  ears  like  a 
cur,  0  my  honourable  lords !  is  it  not  too  base 
an  act  for  so  noble  an  assembly,  and  for  so 
righteous  and  honourable  a  cause  ?  The  cause, 
my  lords  is  great,  it  concerns  the  glory  of  God, 
the  honour  of  our  king,  whose  prerogative  we 
labour  to  maintain  and  to  set  up  in  a  high 
manner,  in  which  yopr  honours  liberties  are 
engaged :  And  doth  not  such  a  cause  deserve 
your  lordships  consideration,  before  you  pro- 
ceed to  censure?  Your  honours  may  be 
{^leased  to  consider,  that  in  the  last  cause 
leard  and  censured  in  this  court,  between  sir 
James  Bagi;  and  the  lord  Mobun,  wherein  your 
lordships  took  a  great  deal  of  pains,  with  a 
great  deal  of  patience,  to  bear  the  Bills  on  both 
sides,  with  all  the  Answers  and  Depositions 
largely  laid  open  before  yon  ;  which  cause  when 
you  had  fully  heard,  some  of  your  honours  now 
sitting  in  court,  said,  ^ou  could  not  in  consci- 
ence proceed  to  censure,  till  you  had  taken 
^me  time  to  recollect  yoursebes.  If  in  a  cause 
ol  tliut  nature,  you  could^  spend  so  much  lime, 
and  afterwards  recollect  yourselves  before  you 
Vould  pass  censure;  how  much  more  should  it 
move  your  b.mours  to  take  some  time  in  a  cause 
wherein  the  glory  of  God,  the  prerogative  of  his 
ipajesty,  your  honours  dignity,  and  the  Subjects 
LiUerty  is  so  largely  ingaged?  My  good  lords, 
U  may  fall  out  to  be  any  of  your  lordships  cases 
.  to  stand  as  delinquents  at  this  bar,  as  we  now 
do :  It  is  not  unknown  to  your  honours,  the  next 
cause  that  is  to  succeed  ours,  is  touching  a  per- 
M)n  that  sometimes  hatli  been  in  greatest  power 


in  this  court :  And  if  the  mutations  and  i'evol-H 
Hulls  of  persons  and  times  be  such,  then  I  Ho 
nioit  humbly  beseech  your  honours  to  took  ua 
us,  as  it  may  beful  youi*%lvcs.      But  if  all  this 
will  not  prevail  with  your  honours  to  peruse  m? 
Books,  and  hear  my  Answer  read,  which  here  I 
tender  upon  the  word  and  oath  of  a  soldier,  a 
gentleman,  a  scholar,  and  a  physician,  I  will 
clothe  them  (as  I  said  before)  in-  Roman  Lutf, 
sind  disperse  them   tbrougb<nit  the  Christian 
world,  that  future  generations  may  see  the  iu- 
nocency  of  this  caufe,  and  yonr  honours  unjust 
|)rocecdings  in  it;  all  which  I  will  do,  though  it 
cost  me  my  life. 

X.  Kcqu  t\  Mr.  Doctor,  I  tliought  you  would 

be  angry. 

T^x.  Btistw.     N'),roy  lord,  you"  arcmistalcen, 
I  am  not  an^ry  or  pa^Fionate;    all  that  I  do 
.  press,  is,  that  you  wuuld  be  pleased  to  pera^e 
my  Answer. 

L,  Keeper.  Well,  hold  your  peace.  Mr. 
Burton,  what  say  you  ? 

ISlr.  Burton.  My  good  lords,  your  honoun 
(it  should  seem)  do  deieimine  to  censure  us, and 
take  our  cause  pro  confcssOf  although  we  havo 
laboured  to  gi\c  your  honours  satis '^action  in  all 
thinj^s.  My  lords,  what  vou  have  to  say  against 
my  Book,  1  confess  I  did  write  it,  yet  did  I  M'<t 
any  thing  out  9f  intent  of  Commotion,  orJ^edi- 
tion :  I  delivered  nothing  but  li'hat  ray  text  ted 
me  to,  being  chosen  to  suit  with  tlie  day,nan;ely 
the  5th  of  N  ovember ;  the  words  were  thtae,  6lC. 

L.  Keeper,  Mr.  Burton,  i  pra^*  stand  not 
naming  texts  of  Scripture  now;  we  do  not  send 
for  you  to  preach,^ but  to  answer  to  those  thing* 
that  are  objected  against  you. 

Mr.  Burton.  My  lord,  I  have  drawn  up  ray 
Answer  to  my  great  pains  and  charges,  which 
Answer  was  signed  with  my  counsers  hands, 
and  received  into  the  court,  according  to  the 
rule  and  order  thereof.  And  1  did  not  think  to 
bave  been  called  this  day  to  a  Censure,  but  have 
had  a  legal  pn)ceodiiigby  way  of  Bill  and  An- 
swer. 

L.  Keeper.    Your  Answer  was  impertinent. 

Mr.  Burton.  My  Answer  (after  it  was  en- 
tered into  the  court)  was  referred  to  the  Judges, 
but  by  what  means  I  do  not  know.  Whether 
it  be  impertinent,  and  what  cause  your  lordsliips 
had  to  cast  it  out,  I  know  not ;  but  after  it  «a« 
approved  of,  and  received,  it  was  cast  out  as  an 
in)p('rtinent  Answer. 

L.  Fmch.    ITie  Judges  did  you  a  good  turn 
to  make  it  impertment,  for  it  was  as  libeilous 
as  your  Book,  bO  that  your  Answer  deserved  a 
•censure  alone. 

L.  Keeper.  What  say  you,  Mr.  Burton,  are 
you  Guilty  or  not? 

Mr.  Burton.  My  lord,  I  desire  you  not  only 
to  peruse  my  Book  here  and  there,  but  every 
passage*  of  it. 

L.  Keeper.  Mr.  Burton,  time  is  short,  arc 
you  Guilty  or  not  Guilty  !  What  sa/  you  to 
iliat  which  was  read  ?  ]3oUi  it  become  a  mi- 
nbtCr  to  deliver  biniBelf  in  suth  a  railing  and 
scandalous  way  ? 

Mr.  Burton.    In  ny  judgment,  and  at  I 
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can  prove  it,  it  wa^  neither  rtiling  nor  sc.nidn- 
lous;  I  conceive  tliat  a  minister  hatli  a  larger 
iiliertv  than  alwava  to  go  in  a  mild  strain  :  I 
b*«ii»g  the  pastor  of  my  people,  whom  I  liatl  iu 
cijargc,  and  was  tu  instruct,  I  supposed  it  was 
lAy  .duty  to  inform  them  of  these  Innovations 
that  are  crept  into  the  Church,  as  hkcwise  of 
the  danger  and  ill  consequence  of  them  :  as  for 
ray  Answer,  ye  hlotted  out  what  ye  would,  and 
then  the  rest  which  made  best  for  your  own 
ends,  you  would  have  to  stand  ;  and  now  for 
nic  ro*  tender  only  what  will  serve  for  your  own 
tnrns,  and  renounce  the  rest,  were  to  desert 
my  cause,  which  be* lore  I  will  do,  or  desert  my 
conscience,  I  will  rather  desert  my  body,  and 
de'iver  it  up  to  your  lordships  to  do  with  it 
w  hat  you  will. 

X.  Keeper,  Tins  is  a  place  where  you  should 
crave  mercy  and  favour,  Mr.  Burton,  and  not 
stand  upon  such  terms  as  you  do. 

Mr.  Burton.  There  wherein  I  have  oflTcnded 
through  human  fri^ilty,  I  crave  of  God  and  m-Mx 
pardon :  and  I  pray  God,  that  in  your  Sentence 
you  rauy  so  censure  us,  that  you  may  not  sin 
ogainst  the  Lord. 

Thus  the  Prisoners  desiring  to  speak  a  liitlc 
more  for  themselves,  were  commanded  to  si- 
Unce.     And  so  the  lords  proceeded  to  Censure. 

L.  Cottingtou.  I  condemn  these  thrc  men 
to  lose  tlieir  cars  in  the  Palace-yard  at  West- 
minster; to  be  fined  5,000/.  a  man  to  his  ma- 
jesty; and  to  perpetual  imprisonment  in  three 
remote  places  of  the  kingdom ;  namely,  the 
custles  of  Carnan'on,  Cornwall,  and  Lancaster. 

X.  Finch.  I  condemn  Mr.  Prynn  to  be 
stigmatized  in  the  cheeks  with  two  letters  (S 
6c  L)  for  a  Seditious  Libeller.  To  which  all 
the  lords  agreed.  And  so  the  Lord  Keeper 
concluded  the  Censure. 

Archbishop  Laud's  Speech.* 
My  lords;  I  shall  not  need  to  speak  of  the 
infamous  course  of  libelling  in  smy  kind :  nor 

*  The' original  of  the  following  Letter  from 
Bastwick  to  Laud,  is  among  the  MSS.  in  the 
library  of  Lambeth  Palace,  which  fhe  Archbi- 
shop of  Canterbury  obligingly  permitted  to  be 
copied  for  this  work,  (a.  d.  1809.) 

'  To  Will.  Canterburie,  reffeeotance  end  mercie 
*  from  our  Lord  God. 

'  Sir;  About  three  daies  a|io  there  came  to  me 
'  a  messengier  not  unexpected,  who  cited  me 
'  into  the  Star  Chamber,  to  answeare  to  certaine 
'  crimes  which  .there  be  objected  against  me.  It 

*  is  well,  neither  am  I  afraid,  neither  doe  I  seeke 
'  priuily  to  eschew  the  danger  of  the  Triall,  only 
'  le(  tliis  bountie  of  yours  (although  you  he  a 

*  cruel  man)  be  granted  unto  us.  It  shall  egg 
'  forward  us  miserable  men,  not  only  in  word 
'  but  in  deed ;  but  one   thing  there  is  which 

*  troubleth  me  much,  povertie  and  want  of 
'  lOQney,  to  which  your  most  devouring  prison 

*  li^tb  brogight  mee.  I  be&eacb  you  therefore 
'  thskt  you  would  tuke  pittie  upon  mee  poore  man, 

''  and  to  f  i-AQt  soipe  small  parcell  of  moneyes 


of  the  puni^^hment  of  it,  wlrrh  in  some  cases 
was  capital  hv  ilte  imperial  iaw>.  As  appears^ 
(C(jd.  1.  9.  T."  36.   In  Jul.  c.  75.) 

N»jrh')\v  patiently  s^me  great  men,  very  great 
indcc'il,  have  home  '  aniini)  civili' Uhat*s  Sueto- 
niu>'s  worri)  '  iacer.it urn  cxistimationem,'  the 
teaiin;^and  rending  of  tiu  ir  credit  and  reputation, 
with  H  gontle,  nay,  a  griicrous  luind.  But  of  all 
LiheN,  tliey  are  most  «»flious  which  pretend 
Religion  ;  as  i-f  that  of  all  thiniis  did  desire  to 
be  defended  by  a  *  mouth  that  is  like  an  open 
sepulchre/  or  by  a  pen  that  is  made  of  a  sjck 
and  a  loathsome  quill. — Tiiere  were  times  when 
Persecutions  were  great  in  the  Church,  even 
to  exceed  barbarity  itself :  did  any  Martyr  or' 
ConicbSOr,  in  those  times,  libel  thi  gf>vernours? 
Surely  no;  not  one  of  li.em  to  my  best  remem- 
brance:  yet  these  complain  of  persecution 
without  all  shew  of  cause,  and  in  the  mean 
time  libel  and  rail  ivithout  all  measure.  So 
little  of  kin  are  they  to  those  which  suffer  for 
Christ,  or  the  least  part  of  Christian  Rehgion. 

My  lords,  it  is  not  every  man's  spirit  to 
hold  up  against  the  venom  which  Libellers 
spit.  For  St.  Ambrose,  who  was  a  stout  and 
worthy  prelate,  tells  n«,  (In  1.  Apol.  David. 
c.  6)  not  that  himself,  but  that  a  far  greater 
man  than  he,  that  is,  king  David,  had  found 
out  ($0  it  seems  in  his  judgment  it  was  no 
matter  of  ordinary  ability)  grande  inventunif 
a  great  and  mighty  invention,  how  to  swallovr 
and  put  oiH'  those  bitter  contumelies  of  the 
tongue ;  and  tho^e  of  the  pen  are  no  whit  less, 
and  spread  farther.  And  it  was  a  great  one 
indeed,  and  well  beseemed  the  greatness  of 
David.  But  I  think  it  will  be  far  better  for 
me  to  look  upward,  and  practise  it,  than  to 
look  downward,  and  discourse  upon  it. 

In  the  mean  time  I  shall  remember  what  art 
Antient  luider  the  name  of  St.  Jerome  tells  me, 
'  indignum  est  et  pra^posterum,'  it  i^  unworthy 
in  itself  and  preposterous  in  demeanour,  for  a 
man  to  be  ashamed  for  doing  good,  because 
other  men  dory  in  speaking  ill..  And  I  can 
say  it  clearly  and  truly,  as  in  the  presence  of 
God,  I  have  done  nothing,  as  a  Prelate,  to  tlie 

'  out  of  your  treasure,  soe  much  as  may  suf*   ■ 
'  fice  to  paie  the  scriveners  for  coppicing  out 
^  of  briefes  and  artickles,  for  without  coppies 

*  how  shall  the  controversie  be  decided,  and 

*  without  fees  the  scribes  hands  growe  faint, 
'  but  yf  you  will   not  support  the  expences  I 

*  will  indeuoor  for  tliis  that  I  poore  wrctche 

*  being  altogeather  fallen  to  deoaie  may  be  ad- 

*  mitted  (in  forma  pauperis) ;  it  troubleth  me 
'  very  much  that  I  should  interrupt  you  wifh 
'  my  petition,  you  beiug  at  sill  times  imployed 

*  with  ivalghtie  affaires,  out  the  neccssitie  of  the 
'  times  and  of  my  fortunes  is  so  urgent  that  £ 

*  cannot  comend  my  service  unto  yoo,  withunt 
'  some  molescacion  unto  your  urgent  occupa* 
'  tions. 

'  How  thou  farest  in  thy  pallace  demaodcth 
<  in  limbo  patrum^ 

March  10^  1636.  Jobn  Bastwick e. 
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uttf  rmost  of  whnt  I  nm  cooscious,  Lut  nlch  a 
single  hearr,  and  uith  a  sincere  intention  for 
the  good  govern  men  I  and  hoiiour  *i\  the  Church, 
and  the  maintenance  of  the  Orthodox-Trutl) 
an(i  lieligioii  of  Chiist  professed,  established, 
and  maintained  in  tiiis  Church  of  Euf^land. 

For  my  care  of  thi*  Church,  the  reducing  of 
it  into  order,  the  uphuldint;  of  the  exterual 
worstlip  of  God  in  it,  and  the  settling;  of  it  to 
the  rules  of  its  fiiht  Iteformatiun,  arc  the  causes 
(and  the  sole  cause?,  whatever  are  pretended) 
of  all  this  malicious  storm,  which  hatli  loured 
'fo  black  upon  me,  and  some  of  my  brethren. 
And  in  the  mean  time,  they  wLich  are  the  only, 
or  the  chief  Innovators  of  the  Christian  world, 
harisg  utnhing  to  say,  accuse  us  of  Innovation ; 
they  themselves  and  their  complices,  in  the 
luean  time,  being  the  greatest  Innovators  that 
the  Christian  world  hath  almost  ever  known. 
I  deny  not  but  others  have  spread  more  dan- 
gerous Errors  in  the  Church  of  Christ;  but  no 
men,  iu  any  age  of  it,  have  been  more  guilty  of 
Innovation  than  they,  while  themselves  cry  out 
against  it;  '"Quis  tulerit  Gracchos?' 

And  I  said  well,  *  Quis  tulerit  Gracrhos?'' 
for  it  is  most  apparent  to  any  man  that  wdl  not 
wink,  that  the  intention  of  these  men,  and 
their  abettors,  was,  and  is,  to  raise  a  Sedition  ; 
being  as  great  incendiaries  in  the  state  (where 
they  get  power)  us  they  have  ever  been  in  the 
Church;  Novatian  himself  hardly  greater. 

Unr  main  crime  is  (would  they  ail  speak  out 
as  some  of  them  do)  that  we  are  Bishops; 
(Burton  Apol.  p.  110.)  V\cre  we  not  so,  some 
of  us  miglit  be  as  passable  as  other  men.  And 
a  great  trouble  it  is  to  them,  that  we  maintain 
that  our  ('ailing  of  Bishops  is  Jure  Divine,  by 
.divine  right;  of  this  I  have  said  enough,  and 
in  thii  place,  in  Leighton*s  Case ;  nor  will  I 
repeat.  Only  this  I  will  say,  and  abide  by  it, 
that  the  Caliini»  of  Bishops  is  Jure  DivinOf  by 
divine  right,  though  not  all  adjuncts  to  their 
calling  And  this  I  say  in  as  dire  ct  opposition 
to  the  Church  of  Uome,  as  to  the  puritan  hu- 
mour. And  I  say  further:  That  from  the 
apostles  times,  in  all  ages,  in  all  places,  the 
Church  of  Christ  was  governed  by  Bishops ; 
and  Lay  Elders  never  heiuxl  of  till  Cdvin's  ncw- 
fanded  device  at  Genevan. 

Now  this  is  made  by  these  men,  as  if  it  were 
contra  re^iem,  a):ainst  the  king,  in  richt  or  iu 
power.  But  that's  a  mere  ignorant  shift;  for 
oor  being  Bishops  Jure  Divitw.  by  divine  right, 
takes  nothing  from  the  king's  rij^ht  or  power 
pver  us.  For  tht>ugh  our  odice  oe  from  God 
nnd  Christ  immediately,  yet  may  we  not  exer- 
cise that  power,  either  of  order  or  jurisdiction, 
but  as  God  hath  appointed  u<>,  that  is,  not  iu 
his  majesty's  or  any.Clnistian  king's  kingdoms, 
but  by  and  under  the  po«er  of  the  king  given 
us  so  to  da — And  were  this  a  good  argument 
Against  us,  as  Bishops,  it  must  needs  be  good 
•gainst  Priests  and  Mmijtfrs  too;  for  them- 
selves grant  that  their  calling  is  Jure  Divino, 
by  divine  rioht;  and  yet  I  hof)e  they  will  not 
say,  that  to  be  priesU  and  n/.nisters  is  against 
iIm  king,  or  any  hi*,  royal  prerogatives. 


Next  suppose  our  callings  as'  Bishops,  could 
not  be  made  «;ood  Jure  JJiviru),  by  divine  right ; 
yet  Jure  Ecclesia$tico,  by  ecclesiastical  right. 
It  cannot  be  denied.  And  here  in  England  the 
Bishops  are  confirmed,  both  in  their  power  and 
means,  by  act  of  parliament.  So  that  here  we 
stand  iu  as  good  case,  as  the  present  laws  of 
the  realm  can  make  us.  And  so  we  raiisc 
stand,  till  the  lavts  shall  be  repealed  by  the 
same  power  that  made  them. 

No(v  then,  suppose  we  iiad  nb  other  string 
to  hold  by  (I  say  suppose  this,  but  I  grant  it 
not)  yet  no  man  can  libel  against  our  Calling 
(as  these  men  do)  be  it  in  pulpit,  print,  or 
otherwise,  but  he  libels  against  ths  king  and  the 
state,  by  whose  laws  we  are  establislicd.  There- 
fore, all  these  Libels,  so  far  forth  as  they  are 
against  our  calling^are  against  the  king  and  the' 
.  law,  and  can  have  no  other  purpose  than  Co 
stir  up  Sedition  among  the  people.  If  these 
men  had  any  other  intention^  or  if  they  had 
any  Christian  or  charitable  desire  to  refomi  any 
thing  amiss;  why  did  they  not  modestly  peti- 
tion his  majesty  about  it,  that  in  his  princely 
wisdom  he  might  sel  all  things  right,  in  a  jusc 
and  orderly  manner?  But  this  was  neither 
their  intention,  nor  way  :  for  one  clamours  oot 
of  his  pulpit,  and  all  of  tliem  from  the  pres», 
and  ill  a  most  virulent  and  unchristian  manner 
set  themselves*  to  make  a  heat  among  the  peo- 
ple; and  so  by  mutiny,  to  effect  that,  which  by 
taw  they  cannot ;  and  by  most  false  and  unjust 
calumnies  to  defame  both  our  caUings  and  per- 
sons. But  for  my  part,  as  I  pity  their  rage,  so 
I  heartily  pray  God  to  forgive  their  malice. 

No  nation  dath  ever  appeared  more  jealous 
of  Religion,  than  the  people  of  England  have 
ever  been.  And  their  zeal  to  God's  glory  hath 
been,  and  at  this  day  is  a  great  honour  to  them. 
But  this  zeal  of  theirs,  hath  not  been  at  all 
times  and  in  all  persons  alike  guided  by  know- 
ledge. Now  zeal,  as  it  is  of  excellent  use 
where  it  sees  its  way,  it  is  so  very  dangerous 
company  where  it  goes  on  in  the  dark  ;*  and 
these  men,  knowing  the  disposition  of  the  peo- 
ple, have  laboured  nothing  more  than  to  mis- 
inform their  knowledge,  and  misguide  their 
zeal,  and  so  to  fire  that  into  a  Sedition,  in 
hope  that  they,  whom  they  Causelessly  hate, 
might  miscarry  in  it. 

For  the  main  scope  of  these  Libeb  is,  to 
kindle  a  jealousy  in  men's  minds,  that  there 
are  some  great  plots  in  hand,  dangerous  plots 
(so  says  Mr.  Button  exi^ressly  p.  5.)  to  change 
the  Orthodox  Religion  c*«tub]ished  in  England; 
and  to  bring  in  1  know  not  what,  Romish  Su- 

*  You  may  see  it  in  the  example  of  St.  Paul 
himself,  whose  very  zeal  in  the  darkness  of  fats- 
understanding,  which  he  (hen  had,  made  him 
persecute  Christ  and  his  Church,  Acts  xxi,  3,  4. 
And  he  .was  very  dangerous  company  then  ;  for 
he  breathed  out  ihreatcnings  agsiinst  tlie  disci- 
ples, Acts  ix.  1.  So  true  is  that  of  St.  Greg^ 
Naz.  Orat.  SI.  Zelfis  iradundit/m  acuU  :  ul 
zeal  puts  an  edge  to  anger  itself.  And  thai 
must  needs  be  dangerous  in  thtciark. 
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perstitiun  ia  the  room  of  it.  As  if  the  external 
decent  VVor»hip  of  God  could  not  be  upheld 
in  this  kiiigdoiu,  williuut  bringing  io  of  Po- 
pery. 

Now  by  this  art  of  iherrs,  give  me  leave  to 
tell  you  that  the  King  is  most  desperately 
abused  and  wounded  in  the  luiuds  of  his  peo- 
ple ;  and  the  Prelates  shamefully. 

The  King  most  desperately :  for  there  is  not 
a  ai«;re  cunning  trick  in  tlie  world  to  withdraw 
the  people*s  hearts  from  tlieir  Sovereign,  than 
to  persuade  them  that  he  is  changing  true  Reli- 
gion and  about  to  bring  in  gross  Superstition 
upon  them. 

AvM  the  Prelates  shamefully :  for  they  are 
charged  to  seduce,  and  lay  the  plot;  and  be  the 
instrumeots. 

For  his  Majesty  first.  This  I  know,  and 
upon  this  occasion  take  it  my  duty  to  speak: 
thtfre  is  no  prince  in  Christendom  tu»re  sntcere 
in  his  religion,  nor  more  constant  to  it,  than 
the  king.  And  he  gave  such  a  testimony  of 
this  at  his  being  in  Spain,  as  I  much  doubt 
v\hetiierthe  best  of  that  faction  durst  have 
done  half  so  much  as  his  majesty  did,  in  the 
face  of  thni  kingdom.  And  this,  you,  my  lord, 
the  earl  of  Holland^  and  other  persons  of  ho- 
•Hour,  were  eye  anci  ear  witnesses  of,  having  tlie 
happiness  to  attend  him  there.  And  at  tliis 
day,  as  his  majesty  (by  God's  great  blessing 
both  on  him  and  us)  knows  more,  so  is  he  more 
settled  and  more  confirmed,  both  in  the  truth 
of  the  religion  here  establislied,  and  in  resolu- 
tion to  maintain  it. 

And  for  the  Prelates :  I  assvre  myself,  they 
cannot  be  so  base  ns  to  live  Prelates  in  the 
Church  of  England,  and  labour  to  bring  in  the 
Superstitions  of  the  Church  of  Rome  upon 
themselves  and  it.  And  if  any  should  be  so 
foul,  I  do  not  only  leave  him  to  God's  judg- 
ment, but  (if  these  Libellers,  or  any  other,  can 
discover  that  his  base  and  irreligious  falshood) 
to  shame  also,  and  severe, punishment  from  the 
state:  and  in  any  just  way,  no  man's  hand 
•hall  be  more,  or  sooner  against  him,  than  mine 
fhall  be. 

And  for  Myself :  To  pass  hy  all  the  scanda- 
lous reproaches  which  they  have  most  injuri- 
ously cast  upon  me,  I  shall  say  this  only;  1.  I 
know  of  no  Plot,  nor  purpose  of  altering  the 
Keligion  established.  3.  I  have  ever  been  far 
from  attempting  any  thing  that  may  truly  be 
said  to  tend  that  way  in  the  least  degree  :  and 
to  these  two  I  here  offer  my  oath.  S.  If  the 
ling  had  a  mind  to  change  Religion,  which  I 
know  he  hath  not  (and  Uod  forbid  he  should 
ever  have),  he  must  seek  for  other  instruments. 
For  basely  as  these  men  conceive  of  me,  yet  I 
thank  God,  I  know  my  duty  well  both  to  God 
and  the  king :  and  1  know  that  all  the  duty  I 
owe  to  the  king,  is  under  God.  And  my  great 
happiness  it  is  (though  not  mine  alone,  but 
jouT  lordships  and  all  his  subjects  with  me) 
that  we  live  under  a  gracious  and  religious 
king,  that  will  ever  give  us  leave  to  serve  Gdd 
fintf  and  him  next.  But  were  the  da^s  other- 
fvise,  I  tbfiflk  Ctirist  for  it;  I  yet  know  not  bow 


to  serve  any  man  atrainst  the  truth  of  GoJ,  and 
ho])e  1  sliull  never  learn  it. 

But  to  return  to  the  business  :  What  is  their 
art  to  make  Cl»e  world  believe  a  Chance  of  lie- 
hgion  is  endeavoured?  What?  why  Ibrsooih, 
they  say,  there  are  g-ieat  Innovations  brought 
in  by  ttie  Prelates  ;  and  such  as  tend  to  tlie  ad- 
vaucini;  of  Popery.  Now  that  the  vanity  and 
falshood  of  this  may  appear,  I  shall  humbly  de- 
sire your  lonlships  to  give  me  leave  to  recite 
briefly  all  the  Innovations  charged  upon  us^ 
be  they  of  less  or  greater  moment;  and  at 
briefly  to  answer  them.  And  then  you  shall 
clearly  see,  whether  any  cause  hath  been  given 
of  these  unsavouty^  Libels ;  and  «%ithal,  whether 
there  be  any  shew  of  cause  to  fear  a  Change 
of  Religion.  And  I  will  take  these  great  pre- 
tended Innovations  in  order  as  I  meet  wiik 
rheni. 

First,  I  begin  with  the  "  News  from  Ips- 
wich." 

Where  the  first  Innovation  is,  (p.  2),  *  That 
'  the  last  year's  Fast  was  enjoyned  to  be  with- 

<  out  Sermons  in  London,  the  suburbs,  and  ' 

<  other  infected  places,  contrary  to  the  orders 

*  for  other  Fasts  in  former  times :  whereas  8er- 
'  mons  are  the  only  means  to  humble  men,'  &c. 

To  tliis  I  say,  1.  That  an  after-age  may, 
without  offence,  learn  to  avoid  any  visible  in- 
convenience observed  in  the  former.  And  there 
was  visible  inconvenience  obsen'ed  in  men's 
former  flocking  to  Sermons  in  infected  places. 
— 2.  This  was  no  particular  act  of  the  Prelates; 
but  the  business  was  debated  at  the  Council- 
Table,  bein.<;  a  matter  of  state,  as  well  as  of 
religion.  And  it  ^as  concluded  for  no  Ser- 
mons in  those  infected  places,  upon  this  rea- 
son ;  that  infected  persons  or  families,  known 
in  their  own  parishes,  might  not  take  occasion 
upon  those  by-duys  to  run  to  other  churches* 
where  they  were  not  known,  as  many  use  to 
do,  to  hear  some  humorous  n)eu  preach  :  for 
on  the  Sundays,  when  tbe^  better  k«pt  their 
own  churches,  the  danger  is  not  so  great  alto* 
gether. — Nor,  3,  is  that  true,  that  Sermons  aro 
the  only  means  to  humble  men.  For  though 
the  preaching  of  God's  Word,  where  it  is  per- 
formed according  to  his  ordinance,  be  a  great 
means  of  many  good  eflects  in  the  souls  of 
men  ;  yet  no  Sermons  are  the  only  means  to 
humble  men.  And  some  of  their  Sermons  are 
fitter  a  great  deal  for  other  operations :  namely, 
to  stir  up  Sedition,  as  ^ou  may  see  by  Mr. 
Burton's  ;  for  this  his  pnnted  Libel  was  a  Ser-  ' 
mon  first,  and  a  libel  too.  And  it  is  the  best 
part  of  a  Fast  to  abstain  from  such  Sermons. 

2.  The  second  Innovation  is,  (p.  3!)  *  That 

*  Wednesday  was  appointed  for  the  Fast-day, 

<  and  that  this  was 'done  with  this  intention,  by 
^  the  example  of  this  Fast  without  preachinst,  to 

*  suppress  all  the  Wednesday-Lectures  in  Lon- 

*  d«m.' 

To  this  I  answer,  1.  That  the  appointing  of 
Wednesday  for  the  Fast-day,  was  no  Inoovtf- 
tiou ;  for  it  whs  the  day  in  the  last  Fast  befiirc 
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this :  and  I  myself  remember  it  so,  above  forty 
years  since,  more  than  once.  2.  If  there  had 
been  any  Innovation  in  it,  the  prelates  nnmrri 
not  the  day  :  my  Lord-Keeper,  I  must  appeal 
to  your  lordship ;  the  day  was  first  na'iied  by 
your  lordfiliip,  as  the  u^unland  fittest  day  :  and 
yet  I  dare  say,  and  bwear  too,  that  your  lord- 
ship •  had  no  aim  to  bring  in  Popery  ;  nor  to 
suppress  all,  or  any  the  Wednesday- Lectures 
in  London.  Beside,^,  these  men  hve  to  see  ti^ 
Fast^euded,  and  no  one  Wednesday-Lecture 
suppressed. 

3.  The  third  Innovation  is,  (p.  3.)  *  Th^jt 
'  the  Prayer  for  seasonable  weather  was  pureed 

*  out  of  this  last  Fast-book,  which  was  (say  they) 
'  one  cause*  of  Shipwrecks  and   tempestuous 

*  weather.' 

To  this  I  say,  1.  in  the  general ;  this  Fast- 
book,  and  all  that  have  formerly  been  made, 
have  been  hoCh  made  and  publisJicd  by  the 
command  of  the  king,  in  whos«  sole  power  ic. 
is  to  call  a  Fast.  And  the  Archbishop  and 
Bishops  to  whom  the  ordering  of  the  Book  is 
committed,  have  power  under  the  king  to  put 
in, -or  leave  out,  wbatsoever  they  think  fit  for 
the  present  occasion  ;  as  their  predecessors 
have  ever  done  before  them.  Provided  that 
notliing  be  in  contrary  to  the  doctrine  or  dis- 
cipUne  of  the  Church  of  EngJnud.  And  this 
may  serve  in  the  genersd  for  all  alterations,  in 
that  or  any  other  Fast- book,  or  books  of  devo- 
tion upon  any  particular  occasions,  which  may 
and  ought  to  vary  with  several  times  ;  and  we 
may,  and  do,  and  will  justify,  under  his  ma- 
jesty's power,  all  such  Alterations  made  therein. 
— 2.  For  the  particular.  When  this  last  Book 
was  set  out  the  weather  was  very  seasonable ; 
and  it  is  not  the  custom  of  the  Church,  nor  fit 
in  itself,  to  pray  for  seasonable  weather  when 
we  have  ir,  but  when  we  want  it.  When  the 
former  Book  was  set  out  the  weather  was  ex- 
treme ill,  and  the  harvest  in  dagger ;  now  tlie 
harvedt  was  in,  and  the  weather  good. — 3.  It  is 
♦  rnost  inconsequent  to  say,  that  the  leading  that 
Prayer  out  of  the  Book  of  Dcyotions,  caused 
the  Shipwrecks  and  the  Tempests  which  fol- 
lowed. And  as  bold  as  they  are  with  God  AI- 
rriTghty,  in  saying  it  was  the  cause,  sure  I  an», 
God  never  told  tljem  that  was  the  cause.  •  And 
if  God  never  revealed  it,  they  carinot  come  to 
know  it :  yet  had  the  Bishops  been  Prophets, 
and  foreseen  these  accidents,  they  would  cer- 
tainly have  prayed  against  them. — 4.  Had  any 
minister  found  it  necessary  to  use  this  Prayer 
at  any  one  time  during  the  Fast,  he  mi«:ht  with 
>ease,  arid  without  danger,  have  supplied  that 
want,  by  using  that  prayer  to  the  same  purpose 
which  i^  in  the  ordinary  Liturgy. — 5.  I  humbly 
desire  your  lordships  to  weigh  well  the  conse- 
quence of  this  great  and  dangerous  Lunovation. 
The  Prayer  for  feir  weather  was  left  out  of  the 
Book  for  tlie  Fast ;  therefore  the  prelates  in* 
tend  to  bring  in  popery.  An  excellrot  conse- 
quence, were  there  any  shew  of  reason  in  it. 

4.  The  fourth  lnnov;ftion  is,  '(p.  3.)  *  That 
'there  is  one  very  useful  Collect  left  iiiit>  «Dd 
^  cUtts«  osai|i«d  in  •oother/  .  . 


To  this  I  answer,  1.  as  before  :  It  was  lawful 
for  us 'to  alter  what  we  tlion^ht  fit.  And  2. 
Since  that  Collect  made  menti'io  n|  preuciiing, 
and  the  Act  of  State  forbad  Sermon's  on  tie 
Fast-days  in  infected  places;  wethou;!ht  it  fi:, 
in  nursuuuce  of  that  order,  to  leave  out  th«t 
collect.  And  3.  For  tlie  branch  in  the  other, 
which  is  the*  first  collect,  though  God  did  de- 
liver our  forefathers  out  of  Roiuihh  Super>li- 
tion,  yet  (God  he  blessed  for  it)  we  v^ere  never 
in.  And  therefore  that  Clause  being  unfittingly 
expressed,  we  thought  fit  to  pass  it  over. 

5.  '1  he  fifth  Innavution  is,  (p.  3.)  *  Thai  ;n 

*  the  sixth  Order  for  the  Fast,  there  is  a  Pas- 

*  sage  left  out  concerning  the  Abuse  of  Fasting 

*  in  relation  to  merit.' . 

To  this  I  answer,  That  he  to  whom  the  or- 
dermg  of  that  B«»ok  to  the  press  was  com- 
mitted, did  therefore  leave  it  out,  becau&e  in 
this  ai^c  a(id  kingdom  tiiere  is  little  opinion  of 
meriting  by  Fasting.  Nay,  on  the  contrary, 
the  contempt  and  scorn  of  all  Fasiing  (saie 
what  humourous  men  call  for  of  themselvo)  is 
so  rank,  that  it  would  grieve  any  Christian  man 
to  see  the  necessary  onJere  of  the  Church  con- 
cerning flisting,  both  in  Lent,  and  at  other  btt 
times,  so  vilified  ;is  they  are. 

0.   The  sixth  Innuvaiion  i|,  (p.  3.)  '  That  the 

*  lady  Elizabeth  and  her  princely  children   arc 

*  dashed'  (tliat   is   their   phrase)  *  out  of  tlie 
'  new  colltHJt,  whereas  they  were  in  the  Colkxt 

*  of  the  former  Book.' 

For  this,  1.  The  author  of  tiie  News  "knows 
full  well  that  ihcy  are  left  out  of  the  Collect  in 
the  latter  editions  of  the  Common  Prayer-booh, 
as  well  us  in  the  Book  for  the  Fiut.  And  this 
was  done  according  to  the  course  of  tlie 
Churcli,  which  ordinarily  names  none  iu  tlie 
Prayer,  h^t  the. right  line  descending.  ~\>t 
this  was  not  done  till  the  king  hi mscTf  com- 
manded it;  as  I  have  to  shew  under  his  ma- 
jesty's hand. — 2.  I  beseech  your  lordships  to 
consider  what  most  be  the  consequence  here  : 
the  queen  of  Bohemia 'and  her  children  are 
left  out  of  the  Collect,  therefore  tlie  Prelates 
intend  to  bring  in  Popery ;  for  that  (you  know) 
they  say  is  the  end  of  all  these  lunovation!-. 
N  ow  if  this  be  the  end  and  the  consequence, 
truly  the  Libellers  have  done  very  dutifully  to 
the  king,  to  poison  his  people  with  this  cou- 
ceit,  that  the  lady  Elizabeth  and  her  xhildren 
would  keep  Popery  out  of  tliis  kingdom,  but 
the  king  and  his  children  will  not.  And  many 
as  good  otiices  as. these  have  they  done  the 
king  <fuite  thoro%v  tliese  Libels,  and  quite  tho- 
row  his  kingdoms.  For  my  part,  I  honour  the 
queen  o£  Bohemia,  and  her  line,  as  mucli  &s 
any  man  whatsoever,  And  shall  be  as  ready  to 
serve  them  ;  but  I  know  not  how  to  depa/t 
from  my  allegiance,  as  X  doubt  these  men 
)iave  done. 

7.  The  seventh  Innovation  is,  (p.  3.)  *  That 

<  tliefe  Words'  (who  art  ihe  futlier  of  lliine  eject 
and  of  their  seed)  '  are  cba&g^Ai  in  the  pretace 
'  of  th^  collect,  which  is  tor  the  prince  and  the 

<  king's  cMdren.'  Aaifi  with  a  most  spiteful 
jU^q^Qpe,  ilifit  *  t»his  vfj^  /dpoe  bj[^(jbo  ]prth.Xfi 
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*  to  exrlnde  the  king's  children  nut  of  thr  niiin- 

*  btr  o\  Odd's  Kleci/     And   they  call  it  *  an 

*  intolerable  inipiciy,  and  h'>nid  treason.' 

To  tiiis  1  answer,  1.  That  this  Alteration 
wa5  made  in  my  jTcdcccssor's  time  before  I  hnd 
.'inv  aulhorirv  lo  meddle  with  «liese  thiniis,  fiir- 
tlior  lh;m  I  was  culled  upon  by  him.  2.  This 
J 3  not  therefore  to  lay  any  aspersion  upon  itoy 
pre(iere>sor,  fur  he  did  in  tliafbut  his  duty; 
im  hn  niajcisty  acknoin  led«:es  it  wsis  done  by 
li-j  special  direction,  as  huvinsj  no  children  to 
yx'*y  for.  And  3d,  this  Collect  could  not  be 
vfji  V  old,  for  it  had  no  heinp  in  the  Commou- 
Prayer-book  all  qneen  Elizabeili*s  time,  she 
l»a\  mz  no  issue. — Ihe  truih  is,  it  was  mnde  at 
ilic  coming  in  of  king  James;  and  must  of 
necessity  be  changed  over  and  o%'er  again,  pro 
rat'wr.e  lewponim,  ns  times  and  persons  vary. 
And  this  is  the  '  intolerable  Impiety  and  horrid 
Tieason'  they  cbnrt;e  upon  us. 

In  this  method  the  Innovations  are  set  down 
in  the  -  News*  from  Ipswich.  But  then  in  Mr. 
^  Burton's  *  News  from  Friday-street*  (called  his 
' '  A  polngy)*  they  are  in  another  order,  and  u)ore 
are  added.  'l*herefore  with  .your  lordship's 
leave  I  will  not  repeat  any  of  these,  but  go  oo 
to  the  rest;  which  Mr.  Burton  adds. 

8.  The  eighth  Innovation  is,  That  in  the 
Epistle  the  Sunday  before  Easter,  we  have  put 
out  '  in/  and  made  it, '  At  the  Name  of  Jesus' 
every  knee  shall  bow  :  which  alteration,  he 
.^nith,  is  directly  against  the  act  of  parhament. 
(Burton's  Apology,  p.  2.) 

Here  give  me  leave  to  tell  you,  it  is  *  At  the 
'  Name  of  Jesus,*  in  the  late  leariied  Transla- 
lioQ  made  in  king  James's  time.  About  which 
many  learned  men  of  best  note  in  the  kingdom 
were  imploved,  besides  some  prelates.  But  tq 
thi^  I  answer:  1.  'TIS  true,  the  Common 
Prayer-book  was  confirmed  by  act-  of  parlia- 
ment, and  so  nil  things  contained  in  it,  at  the 
passing  of  that  act.  -  But  I  hope  if.  any  thing 
were  false  printed  then,  the  parliament  did  not 
intend  to  pass  those  slips  for  current.  2.  I  am 
ii^t  of  opinion,  that  if  one  word  be  put  in  for 
another,  so  they  bear  both  the  same  sense, 
tliat  there  is  any  great  matter  done  aj^ainst  the 
act  of  Parliament.  3.  This  can  make  no  In- 
novation. For  *  In  the  Name,'  and  *  At  the 
'  Name  of  Jesus,'  can  make  no  essential  difier- 
euce  here.  And  Mr.  Prynn  (whose  darling 
btisin€*ss  it  hath  long  been  to  cry  down  tlie  ho- 
nour doe  to  the  Son  of  God,  at  the  mentioning 
of  his  Siwing  pame  Jesos)  knows  the  Grammar 
rule  welly  '  In  a  place,  or  at  a  place,'  &c.  4. 
It  there  were  any  error  in  the  change  of  '  In' 
into  *  Ar,'  I  do  here  solemnly  protest  to  you, 
J  know  not  how  it  came:  for  authority  from 
ctic  Prelates,  the  printers  had  none;  and  such 
a  word  is  easily  changed  in  such  a  negli(;cnt 
press  as  we  have  in  England.  Or  if  any  alter- 
ed  it  purposely,  for  ought  I  know,  the^  did  it 
to  gratify  the  preciser  sort;  for  thereui  they 
followed  the  Geneva  translation,  and  printed 
at  Geneva  1657,  where  tlie  words  are, '  At  the 
'  Name  of  Jesus.'  And  that  is  eighty  years 
cigo ;  and  therefore  no  Innovation  made  by  us. 


5.  This  I  find  in  the  qnoen's  injunctions,  (5'2.) 
without,  either  word.  In  or  At,  'Whensoever 
the  Name  of  Jesus  shall  be  in  any  lesson,  scr- 
»nan,  or  otherwise  pronounced  in  the  church 
('lis  enjoined)  that  due  reverence  be  made  of 
all  persons,  youn!;^  and  old,  with  lowliness  of 
cou:sy,  and  uncovering  of  the  heads  of  the 
menkind,  as  thereunto  doth  necessarily  belong, 
and  heretofore  hnth  been  accnstonied.'  So 
here  is  necessity  laid  upon  it,  and  custom  for  it, 
and  both  expressed  by  authority  in  the  very 
beginning  of  the  Reformation ;  and  is  therefore 
no  innovation  now. 

9.  The  ninth  Innovation  is, '  That  two  places 
are  changed  in  the  Prayer  set  forth  for  the  fiftti 
of  November;  nnd  onJered  to  be  read  (they 
say)  by  act  of  parlianfent.  The  first  place  if 
changed  thus,  from,  root  out  that  Bahylonish 
nnd  antichristian  sect  which  say  of  Jerusalem, 
&r.' ^  Into  this  form  of  words;  •  root  out  that 
Babylonish  and  antichristiati  sect,  (of  thf-m) 
which  say,  &c.'  The  second  place  went  thus 
in  the  old:  •  Cut  oft* those  workers  of  iniquity, 
whose  Religion  is  Rebellion.  But  in  the  book 
printed  1635,  'tis  thus  altered :  Cut  off  iht>se 
workers  of  iniquity,  who  turn  Religion  into  Re- 
bellion, &c.' 

To  this  I  say,  1.  'Tis  a  notorious  untruth, 
that  this  Book  was  ordered  to  be  read  by  act 
of  parliament.  The  act  of  parliament  indeed 
is  printed  before  it :  and  therein  is  a  command 
for  Prnyers  and  Thanksgivings  every  5th  of 
November,  but  not  one  word  or  syllable  for  the 
Form  of  Prayer.  That's  left  to  the  Church, 
therefore  here's  no  innovation  against  that 
act  of  parliament.  2.  The  Alteration  first 
mentioned,  that  is,  *  That  sect,'  or  •  that 
sect  %f  them ;'  is  of  so  small  consequence, 
as  it  is  not  worth  the  speaking  of.  Bt  sides,  if 
there  be  any  thing  of  moment  in  it,  it  is  an- 
swered in  the  next.  3.  Both  fur  that  and  the* 
second  place,  which  seems  of  more  moment ; 
and  so  for  the  rest  not  only  in  that  Book,  but 
that  other  also  for  his  majesty's  coronation; 
his  majesty  expressly  c()mmanded  me  lo  make 
the  Alterations,  and  see  them  printed.  And 
here  are  both  the  Books  with  his  majesty's 
warrant  to  each  of  them.  So  tl\at  herein  I 
conceive  I  did  not  offend,  unless  it  were  that 
I  gave  not  these  men  notice  of  it,  or  asked  them 
leave  to  obey  the  king. 

Against  this  there  can  be  but  two  Objections, 
should  malice  itself  go  to  work.  The  one  is, 
that  I  moved  his  majesty  to  command  the 
change.  And  the  qthcr,  that  now,  when  I  savr 
myself  challenged  for  it,  I  procured  his  majesty's 
hand  for  my  security. 

To  these  I  answer  clearly;  1.  Tliat  I  did  not 
m6ve  the  kin^,  directly,  or  indirectly,  to  make 
this  change.  And  'ialy.  That  I  had  his  ma 
jesty's  hand  to  the  Book,  not  now,  but  then, 
and  before  ever  I  caused  them  to  be  printed, 
as  now  they  nrc.  And  that  both  these  are 
true,  I  here  again  freely  offer  myself  to  my 
oath.  And  yet  3dly,  That  you  may  see  his 
gracious  majesty  used  not  his  power  only  in 
commanding  this  change,  bat  his  wisdom  also ; 
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I  shall  adventure  to  give  you  my  Reasons,  such 
as  they  are,  why  this  altcr4tiun  was  most  fit,  it' 
not  neccasary. 

Aly  fir^t  lieason  is,  In  tlic  litany  of  Henry 
8*,  find  also  under  Edward  6  f,  ihrre  ^'iiS  ihis 
Clause ;  *  From  tl»e  Tyranny  of  the  biNhop  of 
Rome,  and  all  his  detestable  enormiiics,  from 
all  false  doctrine,  &c.  Good  Lord  deliver  us.' 
But  in  the  Litauy  in  queen  Klizabctirs  time 
this  Clause  about  the  Pope  was  left  out, 
and  it  seems  of  purpose,  for  avoiding  of  scan- 
dal:  And  yet  the  prelates  for  that  were  not 
accounted  Innovators,  or  introducers  of  Popery. 
Now  it  is  a  far  greater  scandal  to  call  their 
religion  Rebellion,  than  it  is  to  call  tlieir  chief 
bishop  tyrant.  And  this  reason  is  drawn  from 
scandal,  which  must  cv«r  be  avoided  as  much 
as  it  may. 

My  second  Ileason  is.  That  the  Learned 
make  but  three  religions  to  have  been  of  old  in 
the  world,  Paganism,  Judaism,  and  Christianity. 
And  now  tiicy  have  added  a  fourtli,  \^hich  is 
Turcisni,  and  is  an  absurd  mixture  of  the  other 
three.  Now  if  this  ground  of  theirs  be  true, 
as  it  is  generally  received,  perhap«i  it  will  be  of 
dangerous  conseqaence  sadly  to  nvow,  that  the 
Popish  religion  js  rebellion.  That  some  opi- 
nions of  theirs  teach  rebellion,  that's  apparent- 
ly true,  the  other  would  be  thouc;ht  on,  to  sny 
DO  more.  And  this  rcasau  well  weik^hed,  is 
taken  from  the  very  foundations  of  reiizion  it- 

My  third  Reason  is.  Because  if  you  make 
their  Religion  to  be  Rebellion,  then  you  make 
their  Religion  and  Rebellion  to  be  all  one. 
And  that  is  agaiust  the  griiiiud  both  of  state, 
and  the  law.  For  when  di\ers  Romish  priests 
and  Jesuits  have  deservedly  suflered  dcyh  for 
Treason,  is  it  not  the  constant  and  just  profes- 
sion of  the  state,  that  they  never  put  any  man 
to  death  for  religion,  but  for  rebellion  and 
treason  only  ?  Doth  nut  Uic  state  truly  ufhrm, 
that  there  never  was  any  law  made  agaiust  the 
life  of  a  papist,  guatenut  a  papist  only  f  And  is 
not  all  this  stark  false,  if  their  very  religion  be 
rebellion  ?  For  if  tlieir  religion  be  rebellion,  it 
is  not  only  false,  but  impossible,  that  the  same 
man  in  the  same  act  should  suflfer  for  his  re- 
bellion, and  not  for  his  religion. 

And  this  king  James  of  ever- blessed  memory 
understood  passing  well,  when,  in  his  Prsemo- 
nition  to  all  Christian  monarchs,  (p.  336.)  he 
saith,  'I  do  constantly  maintain  that  no  Pa- 
'  pist  either  in  my  time,  or  in  the  time  of  the 
'  late  queen,  ever  died  for  his  conscience.* 
Therefore'  lie  did  not  think  their  very  religion 
was  rebellion.  Though  this  Clause  passed 
through  inadvertency  in  his  time :  And  this 
Ileason  is  grounded  both  upon  the  practice  and 
the  justice  of  the  law. — Which  of  these  Rea- 

♦  It  was  put  into  the  litany  of  Henry  8,  his 
time,  as  appears  in  his  primer,  with  his  Injunc- 
tion before  it. 

t  And  it  is  in  both  the  Service- Books  of 
Edw.  6«  botli  that  which  was  printed,  1549; 
and  in  that  which  nas  after,  an.  1552. 


sons,  or  whether  any  other  better,  were  in  his 
majesty's  thoughts  uhen  he  commanded  tlie 
Alteration  of  this  Clause,  I  know  not.  But  I 
took  it  my  duty  to  lay  ii  be  tore  you,  tliat  the 
king  liad  not  only  power,  but  reason  to  com- 
mand it. 

10.  The  tenth  Innovation  is,  (p.  3.)  '  That 
'  the  Pra3er  for  the  Nary  is  lelt  out  of  the  late 

*  Book  for  the  Fast.' 

To  this  I  sny,  there  is  great  reason  it  should. 
For  the  king  had  no  declared  enemy  then,  nor 
(God  be  thanked)  hath  he  now.  Nor  had  he 
then  any  Navy  at  sea ;  for  almost  all  tlie  ihips 
were  come  in,  before  tlie  Fast- book  was  set 
out. — But  howsoever,  an  excellent  consequence 
it  is,  if  you  mark  it ;  the  Prayer  for  the  Navy 
was  left  out  of  the  Book  (tn  the  Fast,  therefore 
by  that,  and  such-like  Innovations,  the  Pre- 
lates intend  to  bring  in  Popery.  Indeed,  if 
that  were  a  piece  of  the  prelates  plots  to  bring 
in  Popery  Trom  beyond  sea,  then  they  were 
raiditily  overseen  that  they  left  out  the  Prayer 
tor  the  Navy.  But  else  what  reas6u  or  conse- 
quence is  ia  it,  I  know  not,  unless  perhaps  Mr. 
Burton  intended  to  befriend  Dr.  Bastwick,  and 
in  the  Navy  bring  hither  the  Whore  of  Baby-. 
Inn  to  be  ready  for  his  christening,  as  he  most 
profanely  sco6fs.-^Weli ;  I  pray  OocI  the  time 
come  not  upon  this  kingdom,  in  which  it  will 
be  found,  that  no  one  thjug  hath  advanced  or 
ushered  in  Popery  so  fast,  as  the  gross  absurdi- 
ties even  in  the  Worship  of  God,  wBich  these 
moil,  and  their  like,  maintain  both  m  opinion 
and  practice. 

11,  The  11th  Innovation  is,  (p.  105.)  *  The 
'  reading  of  the  second  Service  at  the  Commn- 
'  nion-TabIc,  or  the  Altar.' 

To  this,  lit,  I  can  truly  say.  That  since  my 
own  memory,  this  was  in  use  in  very  many 
places,  as  being  most  proper  (for  those  Pravert 
are  then  read  which  botli  precede  and  follow 
the  Communion)  and  by  little  and  little  this  an»' 
cient  custom  was  altered,  and  in  those  places 
first  where  the  emissaries  of  this  faction  came 
to  preach.  And  now  if  any  in  authority  offer 
to  reduce  it ;  this  ancient  course  of  the  Church 
is  by-and-bye  called  an  Innovation,  d.  With 
this  the  Rubrics  of  the  Common  Prayer-Book 
agree ;  for  the  first  Rubric  after  the  Commu- 
nion tells  us,  that  upon  Holy-days,  though 
there  be  no  Communion,  yet  all  else  that's  ap- 
pointed at  the  Communion  shall  be  read. 
Shall  be  read  ?  That's  true,  bat  where  ?  Why, 
the  last  Rubric  before  the  Communion  tells  us, 
that  the  priest,  standing  at  the  north  side  of  the 
holy  table,  shall  say  Uie  Lord's '  Prayer  with 
that  which  follows.  So  that  not  only  the 
Communion^  but  the  Prayerswhich  accoinpany 
the  Communion,  which  are  commonly  called 
the  second  Service,  are  to  be  read  at  the  Com- 
munion-Table.  Therefore  if  this  be  an  inno- 
vation, it  is  made  by  the  Rubric,  not  by  the 
Prelates;     and  Mr.  Burton's  scoff  that  this 

*  second  Service  must  be  served  in  for  dainties,' 
savours  too  much  of  belly  and  profanation. 

,  12.  One  thing  sticks  much  in  their  stomachy 
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and  they  call  it  an  InnovDti©n  too.  And  that 
is,  *  bofving,  or  doing  reverence  at  our  first 

*  coming  into  the  church,  or  at  our  nearer  ap- 

*  proacbes  lo  ih6  holy  uble,  or  the  altar/  (cull 
it  whether  you  will)  m  which  they  will  needs 
have  it,  that  we  worship  the  holy  table^  or  God 
knows  what.    (P.  105). 

To  this  I  answer,  l»t,  That  God  forbid  we 
shoald  worship  any  thing  but  God  himstH*.  2. 
That  if  to  worship  God  when  we  enter  into  his 
house,  or  approach  his  Altar,  be.an  innovation, 
it  is  a  very  old  one.  For  Moses  (Num.  xx.  6.) 
did  reverence  at  the  very  door  of  the  Taberna- 
cle ;  Heiekiahy  and  all  that  were  present  with 
him,  when  they  had  made  an  end  of  ofiering, 
bowed  and  worshipped  (3  Chron.  xxix:  29.) ; 
David  calls  the  people  to  it  with  a  Venice,  '  O 
^  come  let  as  worship  and  fall  down,  and  kneel 
*  before  tlie  Lord  our  Maker  (Psal.  xcv.  (5.) : 
And  in  all  tliese  places,  I  pray  mark  it,  it  is 
.bodily  worship.— Nor  can  they  say,  that  this 
was  Judaical  worship,*  and  now  not  to  be  imi- 
tated.. For  long  before  Judaism  began,  Bethel, 
the  House  of  God,  was'  a  place  of  reverence, 
tiierefore. certainly,  of,  and  to  God.  (Gen. 
xxviii.  17,  &c.) 

And  after  Judaical  vrorship  ended,  Vetiiie, 
Adoremut,  as  far  upwards  as  there  is  any  track 
of  a  XJturgy,  was  the  IntrpUut  o£  itte  priest  all 
the  Latin  church  "Over.  And  in  tlie  daily 
Prayers  of  the  church  of  England,  this  was  re- 
tained  at  the  Reformation  ;  and  that  Psalm,  in 
which  is  Venite,  Adarcmuij  is  coi^unanded  to 
begin  the  Morning  Service  every  day.  And 
for  aught  I. know,  the  priest  may  as  well  leave 
out  the  Venitc,  as  the  Adoremut;  the  calling 
the  people  to  their  duty,  as  the  doty  itsf-lf,  when 
they  are  come. 

Therefore  eveo  according  to  the  Service- 
book  of  the  Church  of  England,  the  priest  and 
the  people  both  are  called  upon,  for  external 
and  bodily  reverence  :md  wondiip  of  God  in  his 
church.  Therefore  they  which  do  it,  do  not 
innovate.  And  yet  the  government  is  so  mo- 
derate^ God  grant  it  be  not  too  loose  there 
while,  tliat  no  man  is  constrained,  no  man 
questioned,  only  religiously  called  upon,  Venite, 
Adoremut,  *  Come,  let  us  worsiiip.' 

For  my  own  part,  I  take  myself  bound  to 
worship  with  body,  as  well  as  in  soul,  whenever 
I  come  where  God  is  worshipped.  And  were 
this  kingdom  such  as  would  allow  no  holy  ta- 
ble standing  in  its    proper  place,  and  ^uch 


places  some  there  are,  vet  I  would  worship 
God  when  I  came  into  his  house.  And  were 
the  timetf  such  as  should  beat  dot\'ii  Churches, 
and  all  the  curious  carved  work  thereof,  wioh 
axes,  and  hammers,  and  such  times  have  been^ 
P<>al.  Ixxiv.  6,  yet  would  I  worship  in  what 
place  soever  I  came  to  pray,  though  there  were 
not  BO  much  as  a  stone  laid  for  Bethel.  But 
tliis  is  the  misery  ;  it  is  »uperbti(ion  now^-ci'ays 
for  any  man  to  come  with  more  reverence  into 
a  church,  thfw  a  tinker  and  his  bitch  come 
into  ai(  ale-house;  the  comparison  is  too 
liomely,  but  my  just  indignation  at  the  pro- 
Oneness  of  the  tiines  makes  ine  speak  it. 

VOL.  111. 


And  you,  my  honourable  Lords  of  the  Gju*- 
ter,  in  your  ^reat  solemniiie?',  you  do  your  re- 
verence, and  to  Alnjighiy  God,  I  doubt  not^ 
but  yet  it  h  vertut  altare,  towards  his  Altar, 
ns  the  greatest  place  of  God's  residence  upon 
earth.  I  say  the  greatest,  yea  greater  than  the 
pulpit;  for  ihere  it  is  <  Hue  tbt  Corpus  meom.' 
This  is  my  body;  hut  in  the  pulpit,  it  is  at  most 
hut,  *  Hoc  est  Verbum  meuiH,*  This  is  my 
word.  And  a  greater  reverence,  no  doubt,  is 
due  to  the  Body  than  in  the  Word  ot'ourl-ord. 
And  so,  in  relation,  answernbly  to  tl*e  throne 
where  his  body  is  usually  present,  than  to  the 
seat,  whence  his  word  useth  to  be  pr/)claimect 
And  God  hold  it  there  as  his  word  ;  for  as  too 
many  men  use  the  «iatter,  it  is  *  Hoc  e*t  ver- 

*  bum  diaboli;  This  is  the  Word  of  the  devil, 
in  too  many  places  (witness  Sedition,  and  the 
like  te  it).  And  this  reverence  ye  do  whence 
enter  the  Chapel,  and  when  you  approach 
nearer  to  offer.  And  this  is  no  innovution,  for- 
you  are  bound  to  it  by  your  Order,  and  that  ia 
not  new. 

And  Idolarry  it  is  nor,  to  wocsMp  God  to- 
wards his  holy  table ;  for  if  it  had  lit-en  idolatry, 
I  presume  queen  Elizabeth  and  king  James 
would  not  have  practised  it,  no  not  in  ilipse  so- 
lemnities. And  being  not  iJolatrv,  but  true 
divine  worsliip,  you  will,  I  hope,  give  a  poor 
priest  leave  to  worship  God  as  yourselves  do ; 
for  if  it  be  God's  worship,  I  ought  to  t\o  it  as 
n  ell  as  you ;  and  if  it  be  idolatry,  you  ought  not 
to  do  ic  more  than  I. 

I  say  »gain,  I  hope  a  poor  pritstmny  iiorship 
God  with  OS  iowly  reverence  as  you  do,  since 
yon  nre  bound  by^'our  order,  and  by  your  oath, 
according  to  a  constititution  of  Henry  the  5th 
(as  appears  In  Lihro  Ni^ro  Windesorieusi,  p. 
(35.)  to  give  due  honour  and  reverence  '  domino 
'  Deo,  et  altari  ejus,  in  modum  virorum  eccle- 

*  siasticorum ;'  that  is,  to  the  Lord  your  Goc^ 
and  to  bis  altar  (for  there  is  a  reverence  due  Ib 
that  too,  thou|;h  such  as  comes  far  Miort  of  di- 
vine worship)  and  this  io  the  manner  as  eccl»> 
sia&tical  persons  both  worship  and  do  reve* 
rence. 

The  story  which  led  in  this  Decree  is  this : 
King  Henry  the  5th,  that  noble  and  victorioup 
prince,  returning  gloriously  out  of  France,  sat 
at  this  solemnity;  and  finding  the  KnigUs  of  * 
the  Order  scarce  bow  to  God,  or  hut  slightly^ 
and  then  bow  towards  him  and  liis  seat« 
startled  at  it  (being  a  prince  then  grown  as  re- 
ligious as  he  was  before  victorious),  and  after 
asking  the  reason,  (for  till  then  the  kniglits  of 
the  order  never  bowed  tow*ard  the  king  or  his 
seat)  the  duke  of  Bedford  answered.  It  was 
settled  by  a  Chapter  Act  three  years  before. 
Hereupon  that  great  king  replied.  No ;  I 
will  none  of  this,  till  yon  the  knights  do  it  talis 
bea^y  well  enough,  and  with  due  performance  to 
Almighty  God.  And  hereupon  tlie  fore-named 
act  proceeded,  that  they  should  do  this  duty 
to  Almigltty  God,  not  slightly,  but  '  ad  modum 

*  virorum  ecclesiasticorum,'  as  low,  as  well  as 
decently  as  clergymen  us^  to  doit. 

Now'if  you  will  turn  this  off,  jiud  aay,  it  fraa 
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Che  superstition  of  thiit  age  so  to  do  ;  Bishop 
Jewel  will  come  in  to  help  me  there.  For 
where  Harding  names  difers  ceremonias,  and 
particularly  bowing  themselves,  and  adaring  at 
the  Sacrament,  I  say,  '  Adoring  at  the  Sacra- 
men  r/  not  *  adoring  the  Sacrament :'  there 
bishop  Jewel  (that  learned,  painful,  and  reve- 
rend pi^late)  approves  all,  both  ihe  Kneeling 
mnd  the  Bowing,  and  the  sianding  np  at  the 
Gospel  (which  as  antient  as  it  is  in  the  church, 
and  common  custdtn,  is  yet  fondly  made 
another  of  their  Innovations :)  And  farther 
the  bishop  adds,  *  That  they  are  all  commend- 
able gestures,  and  tokens  of  devotion,  so  long 
as  the  people  understand  what  they  mean,  and 
apply  them  unto  God/  (Bishop  Jewel's  Reply  to 
lianling's  Answer,  art.  S.  div.99).  Now  with 
us  the  people  did  ever  understand  them  fully, 
and  apply  them  to  God,  and  to  none  but  God, 
till  these  factious  spirits,  and  their  like,  to  the 
great  disserv*ice  of  God  and  his  church,  went 
about  to  persuade  them  that  they  are  supersti- 
tious, if  not  idolatrous  gestures  ;  as  they  make 
every  thing  else  to  b^,  where  God  is  not  served 
slovenly. 

IS.  '  The  thirteenth  Innovation  is,  The  plik- 
ing  of  the  holy  Table  altar-wise/  at  the  upper 
end  of  the  chancel ;  that  is,  the  setting  of  it 
North  and  South,  and  placing  a  rail  before  jt, 
to  keep  it  from  profanation,  which  Mr.  Burton 
(P.  4,  5,  105,)  says,  is  done  to  advance  and 
usher  in  Popery. 

To  this  I  answer,  that  ir  is  no  Popery  to  set 
a  rail  to  keep  Profanation  from  that  holv  Table : 
nor  is  it  any  Innovation  to  place  it  at  the  upper 
end  of  the  chancel  as  the  altnr  stood.  And  this 
appears  both  by  the  practice  ai^d  by  the  com- 
mand and  canon  of  the  church  ot  England. 
First,  By  the  Practice  of  the  church  of  England. 
For  in  the  king's  royal  chapels,  and  divers  ca- 
thedrals, the  holy  lable  hath'  ever  since  the 
Reformation  stood  at  the  upper  end  of  the 
choir,  with  the  large  or  full  side  towards  the 
people.  And  though  it  stbod  in  most  parish 
churches  the  other  way,  yet  whether  there  be 
not  more  reason,  the  parish  churches  should  be 
made  conformable  to  the  Cathedral  and  mo- 
ther Churches,  thah  the  Cathedrals  to  them,  I 
leave  to  any  reasonable  man  to  judge.  And 
yet  here  is  nothing  done  either  by  violence  or 
cotnmnnd,  to  take  off  the  indifferency  of  the 
etandiiig  of  the  holy  Table  either  way,  but  only 
by  laying  it  fairly  before  men,  how  fit  it  is. there 
should  be  Order  and  uniformity:  I  say,  Mill 
re*ervipg  the  indiflferency  of  the  standing. 

But  Iwwseever  I  would  fain  know,  how  any 
discreet,  moderate  man  dares  say,  that  the 
placing  of  the  holy  Table  altar-wise  (since  they 
will  needs  call  it  so)  is  done  eitlier  to  advance 
or  usher  in  Popery  ?  For  did  queen  Elizabeth 
banish  Popery,  and  yet  did  she  all  along  her 
reign,  fi-oro  6rst  to  Ian,  leave  the  Commuuion- 
Tnble  so  staodmg  in  her  own  chapel  r(»yal,  in 
St.  Paul's  and  Westminster,  and  other  places; 
and  all  this  of  purpose  to  advance  or  usher  in 
tfiat  Popery  which  she  had  driven  out  ?  And 
•iflce  her  deatli  have  two  graoiou*  kings  kept 


otit  Popery  nil  their  times,  and  yet  tefk  the  huAf 
Table  standing  as  it  did  in  .the  queen's  titec, 
and  all  of  purpose  to  advance  or  usher  ift  Po- 
pery, which  they  kept  oat  f 

Or  what  is  the  matter.  May  the  holy  Table 
stand  this  way  in  the  king's  chapel  or  cathe- 
drals, or  bishops  chapels,  and  not  elsewhcfet 
Surely,  if  it  be  decent  and  fit  for  God's  service, 
it  may  stand  so  (if  authority  pltitte)  in  any 
church.  But  if  it  advance  or  usher  in  any  ••- 
perstiiion  and  Pc^ery,  it  otigfag  to  ttaad  to  la 
none. 

Nor  hath  any  king's  chapel  any  prtrogttire 
(if  that  may  be  callMi  one)  above  any  ordinary 
chorch  to  disserve  God  in  by  any  suptrstitions 
rites.  Where,*  give  me  leave  to  tell  yoo,  thai 
the  king  and  his  chapel  are  most  jeeringly  and 
with  scorn  abused,  m  the  last  leaf  of  iSt.  Bar^ 
ton's  muttnotts  Appeal ;  for  such  it  it. 

Secondly,  This  appears  by  the  Oanon  or 
Rule  of  the  church  of  England  too :  for  it  is 
plain  in  the  last  Iniunction  of  the  queen.  Thai 
the  holy  Table  ooght  to  stand  at  the  upper  end 
of  the  choir.  North  and  South,  or  altar-wise. 
For  the  words  of  the  oueen*^  Injunctions  are 
these :  '  The  holy  Table  in  every  church' 
(mark  it  I  pray,  nM  in  the  royal  chapel  or  ca- 
thedrals only,  but  in  every  church)  '  shall  be 

*  decently  made  and  set  in  the  place  where  the 
'  altar  stood.'  Now  the  Altar  stood  at  the 
upper  end  of  the  choir,  North  and  South,  of 
appears  before  by  the  practice  of  the  church. 
And  there  to  set  it  otherwise,  is  to  set  it  cross 
the  .iilace,  not  in  the  place  where  the  altar 
stooa:  and  so  *  Stuiti  dum  vitant  vitia' — weak 
men,  as  these  Libellers  are,  mn  into  one 
Superstition  while  they  would  avoid  another ; 
for  they  run  upon  the  Superstition  of  the 
Cross,  while  they  seek  to  avoid  the  Supersti- 
tion of  the  A  Itar.  So  you  see  here's  neither  Po- 
pery nor  Innovation  in  all  the  practice  of  queen 
Elizabeth,  or  since.  The«e  wol^d9  of  the  lajnuc- 
tion  are  so  plain,  as  that  they  can  admit  of  no 
shifl. 

And  give  me  leave  to  tell  you,  that  a  very 
learned  prelate  of  this  Church,  and  one  whom, 
I  think,  the^e  men  will  not  accuse,  as  a  man 
like  to  advance  or  usher  in  Popery,  is  of  the  same 
opinion  :  tt  is  my  lord  the  bishop  of  Salisbury. 
Some  diflerence  was  lately  rising  about  ptscing 
the  Communion-Table  in  a  parish  church  of  his 
Diocese.  The  bishop  carefully  to  prtvent  all 
disorder,  sends  his  Iniunction  (May  17,  1637.) 
under  his  hand  and  seal  to  the  curate  sou 
church  wardens,  to  settle  that  business:  la 
which  he  hath  tliese  two  Passages  renftirkabie. 
I  have  seen  and  read  the  order.  The  fiist  pas- 
sage is  this:  <  By  the  Injunction  of  queen  Eli- 
'  zabeth'  (Baitl\  he)  *  and  by  Can.  89,  under 
'  king  James,  the  Communion  Table  should  or- 
'  dinarily  be  set  and  stand  with  the  side  to  the 
'  East-wall  of  the  chancel. '-  Therefore  this  ift 
no  Innovation,  since  there  is  Injunction  and 
Canon  for  it.  The  other  passage  is  this :  '  It 
<  is  ignorance*  (saith  that  learnt  bishop)  *  to 
'  think  that  the  standing  of  tlie  holy  Table  there 

*  relishes  •f  B»pery .'  Tkeftfyn,  if  it  de  not  s* 
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iDttcli  Bt  relUh  of  Popery,  it  ciin  neither  advance 
it,  nor  tt&ber  it  in.  And  iherefore  this' it  a  most 
odious  slander  and  scandoi  cast  upon  us. 

^  here  is  enough  hoth  for  the  Practise  and 
Rule  of  the  Church  of  £ng^and  since  the  Re- 
fbnnatiuu.  Now  hefure  that  time,  both  in  this 
and  other  churches  of  Christendom,  in  the  East 
and  West,  ordinarily,  the  holy  Table  or  Altar 
stood  so:  afrainst  this  Mr.  Burto^isays  little. 

But  the  Lincolnshire  minister  oomes  in  to 
play  the  Puritan,  for  that.  Concerning  which 
Book  (bulling  thus  in  my  way;  and  the  nameless 
iiuthor  of  it,  I  shall  only  s^y.  these  two  thmgs. 
The  one  is,  That  the  Author  prevaricates  from 
the  £rst  word  to  the  last  in  the  Book ;  for  he 
takes  on  him  both  for  the  name  and  for  the 
placing  of  liie  holy  Table,  and  the  liLe,  to  prove 
that  generally  and  universally,  and  ordinarily 
in  the  whjle  CuthoUc  Church,  both  East  and 
West,  the  holy  Table  did  not  stand  at  the  upper 
end  of  the  choir  or  chancel.  And  this  he  must 
prove,  or  be  doth  notbing. 

Now  wlten  be  comes  to  make  his  Proofs, 
they  arc  almost  all  of  them  particular,  few  or 
none  general  and  concludent;  for  be  neither 
brings  testimonies  out  of  tlie  general  and  re- 
ceived Rituals  of  the  Eastern  and  Western 
Chttrches,  nor  of  Fathers  and  Histories  of  the 
Church,  which  speak  in  general  terms  of  all, 
but  where  they  speak  of  panicular  churches 
ouly.—So  thai  suppose  the  most  that  can  be, 
that  is,  suppose  his  quotations  be  all  truly 
aUedged,  and  true  loo  in  the  sense  that  the 
minister  takes  them  (though  in  very  truth,  the 
places,  most  of  them,  are  neither  truly  alledged, 
Dor  sensed)  yet  they  are  but  Exceptions  of,  and 
Eiemptions  from,  the  'general  practice.  And 
you  know  botu  in  law  and  reason, '  Exceptio 
'  fijrmat  regul^m  in  non  ezcc^tiis.'  So  that  upon 
the  sudden  I  am  not  abl^  to  resolve,  whether 
this  minister  hath  done  more  wrong  to  himself 
or  his  readere,  for  he  hatjb  abos«d  both. 

The  other  v^  That  in  the  Judgment  of  vec^ 
man?  learned  mei^  which  have  perused  this 
Boo«,  the  Autl)f>r  is  clesrly  conceived  to  wane 
a  great  denl  of  that  learning  to  wliich  he  pre- 
tends ;  or  else  to  have  written  thi#  Book  wholly, 
and  resolvedly  against  both  his  science  and  his 
Gooscience.  And  for  my  own  part,  I  am  fully 
of  ofooioa,  this  Book  was  thrust  now  to  the 
prca9,  both  to  countenance  these  Libellers,  and, 
as  mocb  as  in  ^im  lay,  to  fire  both  church  and 
state.  And  though  i  wonder  not  at  the  minis- 
ter, yet  I  should  wonder  at  the  bishop  of  the 
diocese  (a  man  of  learning  and  experienoe,)  that 
he  should  give  testimony  to  such  a  business, 
and  ia  such  times  as  these. 

And  once  more,  before  I  leave  the  holy 
Table,  name,  and  thing ;  givjs  me  leave  to  put 
ypu  ia  mind,  that  tliere  is  no  danger  at  a}!  in 
the  altar,  name,  or  thii^.  For^t  the  hq^oning 
of  the  Roforuiation,  though  tlWe  were  a  law 
for  the  taking  down  of  the  altars,  and  setting 
up  of  holy  Tshles  in  the  room  of  them ;  yet  in 
some  places  the  akars  Yf^nt  not  suddenly  re- 
Aoved,  And  what  says  the  queen  in  hta  In- 
Junc^on  |othi»f  Why|Sbt#ay^i  <  That  there 


'  seems  no  mattev  of  great  moment  in  this, 
^  saving  for  uiiiforniity,  and  the  better  imitation 
'  of  the  law  in  that  behalf.'  Therefore  for  auy 
danger  or  hurt  that  was  iii  the  altars,  name,  or 
thing,  they  might  even  then  have  bt'en  left 
btaiiding,  but  fur  uniformity,  and  the  imitation 
of  the  law. — But  howsoever,  it  follows  in  th* 
same  Injunction,  '  tiiat  when  the  altar  is  taken 

*  down,  I  he  holy  table  shall  be  set  in/  (not 
cross)  '  the  place  where  the  altur  stood  ;'  which 
(as  is  aforesaid)  must  needs  be  :iltar-wise. 

14.  The  fourteenth  and  last  Innovation 
comes  with  a  mighty  charge,  and  it  is  taken  out 
of  an  Epistle  to  the  temporal  lords  of  his  ma- 
jesty's privy  council.  Of  which  Epistle  we  got 
one  sheet,  and  so  (for  aught  I  yet  know)  that 
impression  staid  :  In  that  sheet  u  this  charge  ; 
the  words  are,  '  The  prelates,  to  justify  their 
'  proceedings,   have  forged  a  new  Article  of 

*  Religion  brought  from  Rome,  which  gives 
^  them  full  power  to  alter  the  doctrine  and  dis- 
'  ciphne  of  our  church  at  a  blow,  (as  they  in- 

*  terprct  it)  and  have  foisted  it  (such  is  their- 
'  language)  into  the  beeim^ng  of  the  twentieth 

<  article  o/our  church.'  Ajid  this  is  in  tlie  last 
edition  of  the  Articles,  anno  1638.  in  affront 
of  his  majesty's  declaration  before  tbem,  6tc, 

The  clause  (which  they  say  is  forged  by  us) 
is  this :  '  The  church'  (that  is,  the  bishops,  as 
they  expound  it^  '  hath  power  to  decree  Rites 
'  and  Ceremonies,  and  authority  in  matters  of 

*  faith.'  fThe  word  is  *  controversies  of  faith,* 
by  their  leave.)  <  This  clause  (say  thev)  is  a 
'  forgery  fit  to  be  examined,  and  deeply  cen- 

*  tfured  in  the  Star-Chamber.  For  it  is  not  ta 
'  be  found  in  the  Latin* or  English  articles  of 
'  Edward  0.  or  queen  Elizabeth,  ratified  by 

*  parliament.'    And  then  in  the  margin  thus, 

*  If  to  forge *u  will  or  writing  be  censurable  in 

<  the  .Star-Chamber,  wliich  is  hut  a  wrong  ta  a 
'  private  man;  how  much  more  the  Forgery  of 
^an  Axticle  of  Religion,  to  wrong  the  t^hole 
^  church,  and  overtgrn  religion,  which  concerns 

*  all  our  soufs  ?'  This  is  a  heavy  charge,  my  lords^ 
but  I  thank  Gorl  the  Answer  is  easy. 

And  truly  I  grant,  that  to  forge  an  Article  of 
Religion  in  whole,  or  in  part,  and  then  to  thrust 
it  upon  the  church,  is  a  most  heinous  crimes 
far  worse  than  the  forging  of  a  deed ;  and  is 
certainly  very  deeply  censurable  in  this  court. 
And  I  would  have  numbly  besought  you,  that  a 
deep  Censure  might  have  befen  laid  upon  it,  hul 
that  this  sltcet  was  found  after,  and  so  is  not 
axmexed  to  the  Information,  nor  in  ^^  judgment 
at  this  present  before  you. 

But  then,  mv  lords,  I  must  tell  you,  I  hope 
to  make  it  as  clear  as  tlie  day,  that  this  Forgery 

S'as  not,  that  this  clau^  mentioned  was  added 
y  the  prelates  to  th^  Article,  to  gain  power  to 
the  church,  sod  so  to  serve  our  turns.  But  that 
that  clause  in  'the  beginning  of  the  Article  was 
by  these  men,  or  at  least  by  some  of  thtir  fac- 
tion, rased  out,  and  this  to  weaken  the  j^st 
power  of  the  church,  \q  serve  their  turns. 

They  say  (to  justify  their  charge)  that  Uiis 
Clause  is  not  to  be  found  in  the  Articles,  En^ 
h^A^  XftUui  of  ^ith^r  fidw-^.  or  siue^Q  ]^^ 


743]  STATE  TRIALS,  13  Charles  L  \6S1.^Proeeedings  agamU  Bojtoic*,  Burton  [744 


zaUeth.     I  ans\«  er,  The  Articles  of  £dw.  6. 
und  tliose  made  under  qiieen  Elizabeth,  di6«r  ' 
▼erv  iimcti.     Aud  those  ot*£dw.  6.  are  not  now 
binding.    So  whether  the  clau:>e  be  in  or  out 
of  them,  k  is  not  much  materiel. 

But  for  the  Articles  of  the  Church  of  Eng- 
land, made  in  the  •queen's  time,  and  now  in 
force,  that  tliis  Clause  for  the  power  of  the 
church  to  decree  ceremonies,  and  to  have  au-  , 
ihority  in  controversies  of  faith,  should  not  be  • 
found  in  En^hsh  or  Latin  copies,  till  the  year 
1628,  that  it  was  set  forth  with  the  king's  de- 
claration before  ir,  is  to  me  a  miracle;  but 
your  lordships  shall  see  the  falshood  Und  bold- 
'  ness  of  these  men. 

What !  Is  this  affirmative  clause  in  no  copy, 
English  or  Latin,  till  the  year  1628  f  Strange ! 
Why,  my  lords,  I  have  a  copy  of  the  Articles  in 

•  Endish,of  the  year  1612,  and  of  the  year  1605, 
and  of  the  year  1593,  and  in  Latin  of  the  year 
1563,  \vhich  was  one  of  the  first  printed  copies, 
if  not  the  first  of  aH.  For  the  Articles  were 
agreed  on  but  the  29th  day  of  January,  anno 
1562-3.  And  in  all  these,  this  afiirmative 
CI ause  for  the  church'^  power  is  in .  A  nd  is  nbt 
this  strange  boldness  then  to  abuse  the  world,- 
and  falsly  to  say  'tis  in  no  copy,  when  I  myself, 
tjut  of  my  own  store,  am  ahle  to  shew  it  in  so 
many,  and  so  antiently  } 

But,  my  lords,  I  shall  make  it  plainer  yet : 
For  it  is  not  fit  concerning  an  Article  of  Heli- 
gioo,  aud  II n  Article  of  soch  consequence  for 
the  order,  trutlj,  and  peace  of  this  chorch,  you 
should  rely  upon  my  copies,  be  they  pcver  so 
many,  or  never  so  ancient.  • '  , 

Therefore  I* sent  to  the  public  Records  in  my 
Office ;  and  here  under  my  officer's  hand,  who 
is  a  public  notary,  is  returned  me  the  twentieth 
Article  with  this  affirmative  clause  in  it.  And 
there  is  also  the  whole  body  of  the  articles  to 
be  seen. 

By  this  your  lordships  see  how  free  the  pre- 
lates are  from  forging  this  part  qf  the  Article. 
Now  let  these  men  quit  themselves  and  their 
faction  ns  they  can,  for  their  Index  Exporgato- 
rius  and  their  foul  rasure  in  leaving  out  this 
part  of  the  A  rticle.  For  to  leave  out  of  an  Ar^ 
tide  is  .as  great  a  crime  as  to  pot  in ;  and  a 
main  rasure  is  as  censurable  in  this  court  as  a 
forgery. 

Why,  hut  then,  my  lords,  what  is  this  mystery 
of  iniquity  ?  Truly,  f  cannot  certainly  tell ;  but 
ns  for  as  1  can,  I'll  tell  yoti.  The  Articles  you 
•ee  were  fully  and  fairly  agreed  to,  and  sub- 
scribed in  the  year  1562-3.  Bat  after  this,  in 
the  year  1571,  there  were  some  that  rdosed  to 
subscribe;  but  why  they  did  so,  is  not  recorded. 
Whether  it  were  about  tliis  Article  or  any  other, 
I  know  riot.  But  in  fact  this  is  manifest,  that 
in  that  year  1571,  the  Articles  were  printed 
both  in  Latin 'and  English,  and  this  claose  for 
the  church  left  out  of  both.  And  certainly  this 
Cocdd  not  be  done,  but  hj  the  miiliciou»  cun- 
ning of  that  opposite  faction.  And  tbodgh  I 
ahal!  spare  dead  men's  names  where  I  Rave  not 

•  certainty  >  yet  if  you  be  pleased  to  look  back 
•ad  consider  wbo  they  were  tbat  goTerncdbuair 


nesses  in  1571,  and  rid  the  chorch  almost  at 
their  pleasure,  and  how  potent  the  ancestors  of 
these  Lilselters  began  then  to  grow,  yoa  will 
think  it  no  hard  matter  to  have" the  Articles 
printed,  and  thi^  clause  left  out. 

And  yet  'tis  plain.  That,  after  the  stir  about 
Sobscripiion  in  the  year  1 57 1,  tho  Articles  were 
settled  and  subscribed  unto  at  last,  as  in  the 
year  1562,  with  this  clause  in  them  for  th« 
church :  tor  looking  farther  into  the  Hecord» 
which  are  in  mine  own  hands,  I  have  found  the 
book  of  1562-3,  subscrihed  by  all  the  lower 
house  of  convocation,  in  this  %'ery  year  of  con- 
tradiction, 1571.  Dr.  John  Elmar(whowas 
after  lord  bishop  of  London)  being  then  prolo-^ 
cutor :  Alexander  Nowel,  dean  of  St.  HaulV 
havuig  been  prolocutor  in  1562-3,  afid  yet  lit- 
ine,  and  present  and  subscribing  in  1571. 
Therefore,  I  do  here  openly  in  Star  Chamber 
charge  upon  that  pure  sect  this  foul  corroptioa 
of  falsifying  the  articles  of  the  church  of  Eng- 
land, let  them  take  it  off  as  they  can. 

i  have  now  done,  and  'tis  time  I  should,  with 
the  Innovations  charged  upon  the  prelates,  and 
fit  to  be  answered  here.  Some  few  more  there 
are,  but  they  belong  to  matter  of  doctrine^ 
which  shall  presently  be  answered,  justo  voiu- 
fhine^  at  large,  to  satisfy  all  well  minded  people. 
But  when  Air.  Burton's  Book,  which  is  the  main 
one,  is  answered,  (I  mean  his  Bpok,  not  his 
railing)  neither  Prynn,  nor  Bast  wick,  nor  any 
attendants  upon  liabsliakeh,  shall  hy  me  or  my 
care  be  answered.  If  this  court  find  not  a  way 
to  stop  these  libellers  mouths  and  pens,  for  me 
they  shall  rail  on  till  they  be  weary. 

Yet  one  thing  more,  I  beseech  you,  give  me 
leave  to  add .  rTis  Master  Burton's  Charge  (  p. 
175.)  upon  the  prelates,  That  the  Censures  fbr- 
merly  laid  upon  malefactors,  are  now  pot  upon 
God's  ministers  for  tbeir^irtue  and  piety.  A 
heavy  charge  this  too.  But  if  he,  or  any  mtOk 
else,  can  sliew  that  any  roan  hath  been  ptinisli- 
jed  in  the  High  Commission,  or  elsewhere,  bv 
the  prelates,  for  virtue  aed  pietyf  titere  is  all 
the  reason  in  the  world  weiihould  be  severely 
punished  ourselves.  Bat  the  troth  is,  the  vir- 
tue and  piety  /or  which  these  minisfers  are  pu- 
nished, is  for  preaching  schism  and  sedition, 
many  of  their  senndos  being  as  bad  as  their  li- 
bels ;  as  Burton's  libel  was  one  of  his  sennoaa 
first.  But  vichether  this'  stuff  have  any  affinity 
with  virtue  and  piety,  I  submit  to  any  Christian 
reader. 

And  yet  Mr.  Burton  is  so  confident  of  his 
innocency,  even  in  this  cause  wherein  he  hath 
so  foully  carried  himself,  that  he  breaks  ibrth 
into  tliese  words,  (p.  7):  '  I  never  so  madias 

*  once  dreaAned,  that  mipiery  and  impodency 
'  itself,  in  such  a  Christian  state  as  this  is,  and 

*  tinder  such  a  gracious  prince,  durst  ever  thus 
'  publickly  have  called  me  in  question,  and  tlmt 

*  upon  the  open  stage,  &c.'  Vou  see  the  bold- 
ness of  tlie  man,  alid  id  as  bad  a  cause,  as^  I 
think,  in  this  kind  ever  aoy  niao  had. 

I  shall  end  all  with  a  passage  out  of  St.  Cy- 
prian, (lib.  1,  ep.  3);  when  be,  then  bishen  of 
Carthage,  was  ktterly  railed  upon  by  a  pacK  of 
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schismaticks,  his  answer  was,  and  it  is  now 
iDine:  They  have  railed  both^bitterly  and  falsly 
upon  me,  and  yet '  nun  oportet  me  paria  cum 

*  illis"  facere;'  it  becomes  not  me  to  answer 
them  with  the  like,  either  leviti^  or  revilinps, 
bat  to  speak  and  write  that  onir  which  becomes 
SacerHotem  Dei,  a  priest  of  God.  Neither 
shall  1  in  tliis  give  way  (though  I  have  been 
extremely  vilified)  to  either  grief  or  passion  to 
speak,  remembering  that  of  the  ps<)lrnist,  *  Fret 

*  not  thyself,  e\se  shall  thou  be  moved  to  do 

*  evil/  -Neither  yet  by  God's  grace  shall  the 
reproaches  o(  such  men  as  these,  make  me 
faint  or  start  oside,  either  from  the  right  way 
in  matter  of  practice  (they  are  St.  Cyprian's 
words  again)  or  '  ^  cert^  regulft,*  from  the  cer- 
tain role  of  faith.  And  since  in  former  times, 
tome  spared  not  to  call  the  master  6f  the  house 
Beelzebub,  how  much  more  will  they  be  bold 
with  them  of  his  household,  as  it  is  in  St.  Mat- 
thew. And  so  bold  have  these  men  been ;  but 
the  next  words  of  our  Saviour  are,  *  Fear  them 

*  not/  I  humbly  crave  pardon  of  your  lord- 
siiips  for  this  my  necessary  length,  and  give  you 
all  hearty  thanks  for  yoiir  noble  patience,  and 
your  jnst  and  honourable  Censure  upon  these 
men,  and  your  unanimous  dislike  ofihem,  and 
defence  of  the  Church.  But  because  the  busi- 
ness hath  some  reflection  upon  myself,  I  shall 
ibrbear  to  censure  them,  and  leave  them  to 
God's  mercy,  and  the  king's  justice. 

On  the  30(h  of  June  following  the  Sentence 
was  executed,  when  Dr.  Bastwick,  Mr.  Ptynn, 
and*  Mr.  Burton,  were  conveyed  to  th^  pillory 

in  the  Palace-yard,  Westminster. 

^^  • 

Dr.  Bastwick  and  Mr.  Burton  iirst  meeting, 
they  did  close  one  in  the  other's  arms  three 
times,  with  as  much  expressions  of  love  as 
might  be,  rejoicing  that  they  met  at  such  u 
plaee,  upon  such  an  occasion,  and  that  God 
had  so  highly  honoured  them,  as  to  call  them 
forth  to  suffer  for  his  glorious  Truth. 

Then  immediately  tfier,  Mr.  Prynn  came, 
the  doctor  and  he  saluting  each' other,  as  Mr. 
Burton  and  he  did  before.  The  doctor  then 
went  op  first  on  the  scaflcdd,  and  hi^  wife  im- ' 
mediately  following  came  up  to  him,  and  sa- 
luted each  ear  with  a  kiss,  and  then  Jiis  mouth. 
Her  hashand  desired  her  not  to  be  in  the  least 
manner  dismayed  at  his  sufferings :  and  so  for 
a  while  they  parted,  she  using  these  words 

*  Farewel  my  dearest,  J^e  of  good  comfort,  I  am 

*  nothing  dismayed.'  And  then  the  doctor  be- 
gan to  speak  these  words :  , 

Dr.  Baitwick,  There  are  many  that  are  this 
day  spectators  of  our  standing  here,  as  delin-* 
qoents,  though  not  delinquents,  we  bless  God 
for  it.  I  am  not  conscious  to  myself  wherein 
I  have  committed  the  least  trespass  (to  take 
this  outward  shame>  either  against  my  God,  or 
my  king.  And  I  do  the  rather  speak  it,  that 
Yoo  tkat  are  now  beholders  may  take  notice 
now  far  inno^ency  will  preserve  you  in  such  a 
day  M  this  is;  for  we  come  here  m  the  strength 
of  our  Qod,  who  hath  mightily,  supported  us, 
jtnd  filled  pur  hearts  with  greater  comfort  than 


our  shame  or  contempt  can  he.  The  first  oc- 
casion uf  my  trouble  wal  by  the  prelates,  for 
writing  a  Book  against  the  Pope,  and  tlie  pope 
of  Cniiterbury  said  I  wrote  against  him,  and 
therefore  questioned  me :  but  if  the  presses 
were  as  open  tu  us  as  formerly  they  have  beev^ 
we  would  shntter  his  kingdom  abtut  his  ears; 
but  be  ye  not  deterred  by  their  power,  neither  be 
affrighted  at  our  suflPerings ;  let  none  determine 
to  turn  from  the  v«nys  of  the  Lord,  but  go  on^ 
fight  courageously  against  Gog  and  Magog.  I 
know  there  be  many  here  who  have  set  many 
days  apart  for  pur  behalf  (let  the  prelates  take 
notice  of  it)  and  they  have  sent  up  strong 
prayers  to  Heaven  for  us,  we  feel  the  strength 
and  benefit  of  them  at  this  time ;  I  would  have 
you  to  take  notice  of  it,*  we  have  felt  the 
strength -and  benefit  of  your  piaycrs  nil  along 
this  caQse*  In  a  word,  so  far  I  am.  from  base 
fear,  or  caring  for  any  thing  that  they  can  do, . 
or  cast  upon  me,  that  had  1  as  much  blood  as 
would  swell  the  Thames,  I  would  &hc<l  it  every 
drop  in  this  cause;  therefore  be  not  any  of  you 
discouraged,  be  not  daunted  at  (heir  power; 
ever  labouring  to  preserve  innocency,  and  keep 
peace  within,  go  on  in  thestreiigth  of  your  God, 
and  he  will  never  fail  you  in  such  a  dny  as  this: 
as  I  said  before,  so  I  say  again,  had  I  as  mi|ny 
lives  a^  1  have  hairs  on  my  head,  or  drops  of 
blood  in  my  veins,  I  wonld  give  them  all  up  for 
this  cause.  This  plot  of  sending  us  to  those 
remote  places,  was  first  consuhed  and  agitated 
by  the  Jesuits,  as  I  can  make  it  plainly,appear. 

0  see  what  times  we  are  fallen  into,  that  the 
lords  must  sit  to  act  the  Jesuits  plots  !  I^or  our 
own  parts,  we  owe  no  malice  to  the  persons  of 
any  of  the  prelates,'  but  would  lay  our  necks 
under  their  feet  to  do  them  good  ad  they  are 
men,  bnt  against  the  usurpation  of  their  power, 
as  they  are  bishops,  we  do  profesi  ourselves 
enemies  till  dooms-day. 

Mr.  Prynn  shaking  the  dbctor  by  the  hand, 
desired  him  that  he  might  speak  a  word  or  two. 
With  all  my  heart,  said  the  doctor. — ^The  cause 
(said  Mr.  Prynn)  of  my  standing  here,  is  for 
not  bringing  in  my  Answer,  for  v^hich  my  cause 
is  taken  pro  ronfe$u>  against  me.  What  en- 
deavours I  usejj  for  the  bringing  in  thereof, 
that  God  and  my  own  conscience,  and  my 
counsel  knows,  whose  cowardice  stands  upon 
record  to  all  ages.  For  rather  than. I  will  have 
my  cause  a  leading  cause,  to  deprive  the 
subjects  of  that  liberty  which  I  seek  to  main- 
tain, I  rather  expose  my  person  to  a  lead- 
ing eiample,  to   bear  this  ))unibliment :  and 

1  beseech  you  all  to  take  notice  of  their 
proceedings  in  this  cause.  When  I  was  served 
with  a  lubpcena  into  this  court,  1  was  shut 
up  close  pri^ner,  that  I  could  have  no  a> 
cess  to.  counsel,  nor  admitted  pen,  ink  or 
]Miper  to  dra«r  up  my  Answer  by  my  instruo-  , 
tions,'  for  which  I  lee*d  them  twice,  'though  to 
no  purpose,  yet  when  all  was  done,  my  An-' 
swec  would  not  be  accepted  ioto  the  court, 
though  I  tendered  it  upon  my  oath.    I  appeal 

to  all  the  world,  if  this  were  a' legal  of  just  pro-    " 
ceeding*    Our  accusation  is  in  point  of  iibel 
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(bat  »upposedlj)  «({aio9t  tb«  pf«iat«s ;  to  clear 
Ibis  now,  [  will  give  you  a  little  light  what  the 
law  is  in  point  of  libel,  of  which  profession  X 
|)M'e  Bomeumeiibeen,  aod  still  profess  myself 
40  have  some  kuawled);e  in.     Yoii  rhall  find  in 
case  of  libeli  two  btatuics ;  the  on^  in  the  se- 
cond of  quean  Mary,  the  other  ii^the  seventh 
pf  queen  Elizabeth.    That  in  the  sacMiid  of 
fl)ueen  Mary,  the  extremity  and  height  .of  it 
runs  thus,  That  if  a'LibtUer  doth  gt  so  far  and 
to  liigh  as  to  libel  aj(ainst  king  or  queen  by  de- 
nomination, the  height  and  exlremity  of  the 
law  is,  that  they  l.iy  no  Renter  fine  on  him  than 
an  hundred  pgunds,  with  a  month's  imprison- 
ynent,  and  no  corporal  punishment,  cioept  he 
«loth  ceAise  to  pay  liis  nne ;  and  then  to  iniict 
tome  punishment  'in  lieu  -oi  thuf,  fine  at  the 
months  end.    Neither  was  this  censure  to  be 
•  passed  on  him,  except  it  were  fully,  proved  by 
twD  witnesses,  who  were  to  produce  a  ceftifi- 
^ale  of  they:  good  demeanor  for  the  credit  of 
Ibetr  aeport,  or  else  confessed  by  the  tibeller. 
You  shf«ll  find  in  that  statute  7  £liz.  some  fur- 
ther addition  to  tlie  formerof  2  Mariae,ao(itbat 
poiy  in  point  of  fine  and  puuisbmen^  and  it 
nu^  Mill  reach  as  high  as  the  person  of  the 
king  or  queen.    Hera  this  statute  doth  set  a 
6ne  of  sop/.;  the  other  but  100/.    This seU 
(hree  months  imprisonment,  the  forn^  boC 
4me :  so  tt\at  therein  only  they  diffier.     But  in 
(bu  tbey  both  agree,  namely  at  the  end  of  his 
jupfisonnMni  to  pay  his  Fine,  and  so  go  five 
tvi^ut  auy  further  question  s  but  if  be  refuse 
to  pay  bis  ime,  tlien  the  ccvirt  is  to  inflict  some 
panisbment  pii  him  correspondent  to  his  fine. 
!pf 9w  see  tb^  disparity  between  those  times  of 
tjii^irs  and  ours.    A  libeller  in  queen  Marv's 
Jtimfr  was  fined  but  lOQ/. ;  in  queen  ]Biizabetb's 
HKH)/. :  ia  queen  IVIarys  days  but  a  month's  im- 
prispument ;  in-queen  £lizabetb's  three  months, 
and  not  so  great  a  fine  if  tliey  libelled  against 
.king  or^quaeo.    Fonocrlv  the  greatest  fine  was 
9Q0Lj  though   agsinpt    kin^  or  queen:   nov 
l^fiQQl.,  choiJgh  but  against  che  prelates,  and 
that  but  supposedly,  which  cannot  be  proved : 
Fprm^rly,  but  thc#e  months  imprisoiui;ient ; 
jnow  pmetual  imprisonment :  Then,  upon  pay- 
iAg  tiM  ^pe,  no  <p9rporHl  punishnient  was  (o.be 
jutjlictfsd ;  but  now,  iqimous  punishsoent  with 
4bi  loaf  of  blo9|i,  and-  all  ocber  circumstances 
thAt  may  aggravate  ^t.    See  i»ow  what  •timos 
fi«  »rf  fsiUen  into,  whan  that  libelUag,  if  it 
wara  sp^  ^aio«  j>relsias  only,  shtU  /Ti^l  bi^her 
iban  if  It  to^^^M  kiftgs  and  princes. 

That^a^ucb  I  bave  to  speak  of  neat,  is  this : 
Tba  Prelates  (nd  tbemselres  e^eadiffgly  ag- 
jri«v«d  and  yei;^  agi^iost  what  we  have  wriftbeyi 
ipoocarninr  the  ^urpation  of  their*  Calling, 
wbef^  indeed  we  dccliire  tbcir<caU  aot  to  Ue 
JlKf s  j)iiMio.  I  asalHi  np  dopbt,  b«t  tbfnp  wte 
ftm  lAK^gencenor  abettors,  witbmtbebflfU'- 
^gy  wbopi  I  would  bfkvp  wfill  to  kjsow^and  take 
Aotic9  of  what  I  now  «ay.  X  bare  iq  this  place 
.mU  this  Oder  19  the«^  That  if  I  mny  be  ad- 
mUed  a  fiiir  dispute,  on  fair  terms,  rfur  aj^ 
cause ;  tbat  f  will  maintain,  and  do  herem^^ 
4he  cbamv  ^mi^  lUl  An  wfif^  «P  ^ 


king's  dominions,  apd  against  all  the  predates  ip 
Christendom,  (let  tliem  take  in  the  popc,and 
all,  to  help  them)  that  their  Calling  is  not  Jwt 
Divino,  1  will  speak  it  again,  {  mid^e  the  chal> 
lenge  against  aH  the  prelates  in  the  king's  do- 
minions, and  all  Christendom,  to maiuiaiu,  that, 
their  calling  is  not  Jure  Divino.  If  I  laake  it 
not  i:ood,  let  me  be  hanged  up  at  tlie  Hall 
Gate. — Whereupon  the  people  gave  a  great 
shout. 

The  next  thing  tbat  I  am  to  speak  of^  is  tbisf 
The  Prelates  find  themselves .  exceedingly  s^ 
grieved  and  vexed  against  what  I  have  written 
m  polntof  law,  concerning  their  Writs  aod  Pro- 
cess, That  the  sending  fi^rth  of  Writs  and  Pro- 
cess in  their  own  name,  is  against  all  law  and 
justice,  and  doth  intrench  on  his  majesty's  prc- 
rogatire  royal,  aod  the  aubject's  liberties.  And 
here  now  {  make  a  second  challenge  agaiust 
all  the  Lawyers  in  the  kingtlom,  in  way  of  fsir 
dispute,  that  I  will  maintain,  the  prelates  send* 
ing  forth  of  Writs  and  Process  in  tl^ir  own 
names,  tp  be  against  all  law  and  justioey  and 
iotreocheth  on  his  majesty's  prerogative  royal, 
and  subjects  liberty.  Jjest  it  sltooTd  be  forgot- 
ten, I  speak  it  again,  I  here  challenge  alt  the 
whole  Society  of  the  Law,  upon  a  fair  dispute, 
to  maintainr  that  the  sending  forth  o(  Wriu  and 
Pit)cess  in  the  prelates  own  names,  to  be 
agtiinst  all  law  and  justice,  and  intrencheth  on 
the  king's  prerogative  royal,  and  the  subjecU 
liberty.  If  I  be  not  able  to  make  it  good,  let 
roe  be  put  to  the  tormentingest  death  tliey  can 
devise. 

We  praise  the  Lord^wefear  non^bot  God 
and  the  king :  Had  we  respected  out  Liberties, 
*  we  bad  not  stood  here  at  tliis  time :  it  was  for 
the  general  good  and  liberties  of  you  aU  that  ws 
have  now  thus  ftr  engaged  our  own  liberties  10 
ifiis  cause.  For  did  you  know  bow  ^ply  the^. 
have  intrenched  on  vour  liberties  in  point  of  Po- 
pery ;  if  ifbu  knew  but  into  what  timey  yoa  are 
cast,  it  wouUI  make  you  look  about  you :  and 
if  ^o«  did  but  see  wha^cbanges  aod  revolotioos 
'of  {iersons,  causes  and  actions,  have  li^  made 
by  ooe  nan,  you  would  ii»ore  narrowly  look 
into  your  privileges,. and  see  bow  faryoor  li- 
beitv  didf  lawfully  extend,  and  so  maintain  it. 

1  bis  is  tbe  pecoiid  time  tbat  I  have  been 
brqugbt  \o  tUis  place ;  who  bath  been  tbe 
author  of  it,  I  tliiuk  you  all  well  know :  For  tbi 
firM  time,  (7  Ftfb.  |63S.)  if  I  couhl  have  had 
leave  given  me,  I  could  easily  have  cleared  my* 
self  9/that  which  was^hen  laid  tu  my  Charge; 
as  abo  I  could  have  done  now,  if  I  mii^  have 
been*  povoiitted  tit  spe^k :  thia't  book  (Ui$trio^ 
ipaasiii/)  fipu*  a^ch'  I  suftf  red  forincrlyi  ftf^ 
cially  fi»r  seme  pai ticular  words  tlieretn  wntteOf 

Jhioh  I  ^quoted  out  of  God*s  Word  9fid  apti^t 
pa^beie,  fur  ji^bicb  »otwit|is«aadiiig  tjliey  fip^ 
x^eoAure  on  flte  ;  that  H^e  Bouk  %mifi'ic0^ 
ceosefl  by  H«blic  Biitliarity«  $oid  tl>e  aaipe  wonb 
I  then  sutiffTed  Tor,  tbey  are  agi^u  inpik  ^^f' 
and  applied  in  (lie  same  fiense  bf  U^yhUi  in  fi* 
fioakiatdy  printed  and  jdedicated  to  tb#  Ving, 

I  ■■>»  nil  a**' 


f*^ 
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smi  no  exceptions  tRk«n  against  tben^  but  are 
▼cr^  well  taken. 

Dr.  Boitwick,  And  tbere  is  another  Book  of 
his  licensed,  wherein  he  rails  against  as  three  at 
his  pleasure,  and  against  the  Martjrs  that  su^- 
(krtd  in  qneen  Marj's  days^  calling  them  Schis* 
tnatical  Hereticks;  and  tbere  is  another  book  of 
Pocklington's  licensed  (Altare  Chriscianum.) 
tbej  be  as  full  of  lies  as  dogs  be  full  of  fleas ; 
bet  were  the  presses  as  open  to  as  as  they  are 
to  then,  we  would  \my  tnem,  and  their  great 
ouMter  that  upholds  tbem,  and  charge  theia 
with  notorious  blasphemy* 

Mr.  Frynn,  You  all  at  this  present  see  there 
be  no  degrees  of  men  exempted  from  suffering: 
Here  is  a  re?erend  Divine  for  the  soul,  a  Physi- 
cian for  the  bod?,  and  a  Lawyer  for  the  estate : 
I  bad  thongbt  they  wouki  have  let  alone  their 
own  Society,  and  not  have  meddled  with  any 
of  them.  And  the  next  (fi>r  aoght  I  know)  may 
be  a  bishop.  You  see  they  spare  none  of  what 
society  or  calling  soever,  none  are  exempted 
that  cross  their  own  ends.  Gentlemen,  look  to 
yoonelves;  if  all  the  Martyrs  that  suffered 
m  queen  Mary's  days  are"  accounted  and 
called  schismatical  heretics  and  factious  fel- 
lows* ;  what  shall  we  look  for !  Yet  so  they  are 
called  in  a  Book  lately  come  forth  under  autho- 
rity. And  such  factions  fellows  are  we,  for  dis- 
covering a  Plot  of  Poperv.  Alas,  poor  Eng- 
land, what  will  become  of  thee,  if  thou  look  not 
the  sooner  into  thine  own  privileges,  and  main- 
tainest  not  thine  own  lawful  Hberty?  Christian 
people,  I  beseech  yon  all,  stand  iirin,  and  be 
xeaioas  fqr  the  cauie  of  God,  and  his  true  reli- 
gion, to  the  shedding  of  yqur  dearest  bkx>d, 
otherwise  yon  will  bring  yiiurselves,  nnd  all 
your  posterities,  into  perpetual  bondage  and 
alave^. 

Now  the  Executioner  being  come  to-^ear 
him,  and  cut  off  his  ears,  Mr.  Prytm  spake, 
these  words  tcf  him  :  Come,  friend,  come,  burn 
me,  cut  mo,  I  fear  not.  1  have  learned  to  fear 
the  Fire  of  Hell,  and  not  what  man  can  do 
unto  me :  come  sear  me,  sear  me,  I  sliall  bear  in 
my  body  the  marks  of  the  Lr^rd  Jesns :  Whicli 
the  Executioner  performed  with  extraordinary 
cruelty, '  heating  his  iron  twice  to  hum  one 
clieek :  and  cut  one  of  his  ears  so  clone,  that  he 
cut  off  a  piece  of  his  cheek.  He  said,  ^  The 
^  more  I  am  beaten  down,  the  more  am  I  lift 
*  np-' 

Upon  the  day  for  Execution,  Mr.  Burton 
being  brought  into  the  Palace-yard,  unto  a 
chamber  that  looked  into.th^  yard,  where  he 
view(>d  three  pfllories  there  set  up:  Methinks 
(snid  he)  I  see  Moiint  Calvary,  where  the  three 
crosses  (one  for  Christ,  and  the  other  two  for 
the  two  Thieves)  were  pitched  :  and  if  Chri«it 

were  numbered  among  thieves^  shall  a  Christian 

-  — ■ ■■■ —  _---..-         ,      ■  _  ^_^ 

*  The  archbishop  of  Canterbury  being  in- 
formed by  his  spies  what  Mr.  Prynn  said, 
moved  the  lord<i  then  fitting  in  ibe  Star-cham- 
ber, that  he  might  be  gapr^,  an^have  some 
fhptfaer  censure  presently  execmed  epoQ  him  ; 
tuii  that  iftotio»  did  not  8iiccee<|. 


(for  Christ's  .cause)  think  much  to  be  numbered 
among  rogues,  such  as  we  are  condemued  Mr 
be  ?  Surely,  if  I  be  a  rogue,  I  am  Christ's  rogue, 
and  no  man's.  And  a  little  after,  looking  out 
at  the  casement  towards  the  pillory,  he  said,  I 
see  no  difference  between  looking  out  of  thie 
square  wi(idow  and  yonder  round  hole.  Pptal* 
ing  towards  the  pillory,  he  said,  It  is  no  matter 
of  difference  to  an  honest  man«  And  a  l>ttle 
after  that,  looking  somewhat  wishfully ^upon  hia 
wife,  to  see  how  she  did  take  it,  she  seemed  t» 
him  to  be  sometliing  sad;  to  wuom  he  thai 
spake :  Wife,  why  art  thou  so  sad  ?  To  whom 
she  made  answer.  Sweetheart,  I  am  not  sad* 
No,  said  he  ?  See  thou  be  not,  for  I  would  not 
have  thee  to  dishonour  the  day,  by  shedding  out 
tear,  or, fetching  one  sigh;  for  behold  there^fer 
Uiy  comfort,  my  triumphant  chariot,  on  whidi 
I  must  fide  for  tlie  honour-of  my  Lord  and  Mae* 
ter :  and  ne^'er  was  wedding  day  so  welooil» 
and  jovful  a  day  us  this  day  is;  and  so  much  the 
more,  because  I  have  such  a  noble  captain  aad' 
leader,  who  hath  gone  before  me  with  such  •■-> 
dauntedness  of  spirit,  that  he  saith  of  himself,  I 
gave  my  bnck  to  the  smiteri,  my  cheeks  lo  the 
nippe/s,  they  plucked  off  the  hair,  I  hid  not  my 
face  from'  shame  and  spitting,  (or  the  Lord 
God  will  help  me,  therefi>re  shall  I  not  be  cob» 
founded :  therefore  Imve  I  set  my  face  like  m 
flint,  and  I  know  I  shall  not  be  ashamed.  At 
length  being  carried  toward  tbe  pillory,  he  dm* 
Dr.  Bastwick  at  the  foot  of  the  pillory,  where 
thev  lovingly  saluted  fii>d  embraced  each  other; 
aim  parting  a  little  Jrom  him,  he  returned  and 
most  uffeciionateiy  embraced-  him  the.  second 
time,  heing  heartily  soi'ry  be  missed  Mr.  Prynn, 
wh^  was  not  yet  come,  btfore  he  was  gone  op 
to  his  pillory,  which  stood  alone  next  tbe  Star 
Cliamber,  and  ab'>ut  half  a  stone's  cast  froitt 
the  other  doubly  pillory,  wherein  the  other  twa 
stood  ;  90  as  all  their  fiices  looked  southward, 
the  bright  sun  all  tlie  while,  for  the  spac^  of  two 
hours,  shining  upoh  them.  Being  ready  to  be 
put  into  the  pillory,  standing  upon  the  scaf* 
fold,  he  spied  Mr.  Prynn  new  come  to  the  pil- 
lory, and  Dr.  Bastwick  in  the  pillory,  who  then 
hasted  off  his  band,  and  called  for  a  handker* 
cliief,  saying,  What  1  skill  I  be  last,  or  shall  I 
be  ashamed  of  a  pillory  for  Christ,  who  was  noc 
ashamed  of  a  cro.s%  for  me?  Then  heing  pat  into 
tlie  pillory,  be  said,  Good  people^  1  am  brought 
hitlier  to  be  a  spectacle  to  tbe  world,  to  angeis 
and  men ;  and  howsoever  I  stand  here  to  nnder^ 
go  the  punishment  of  a  rogue,  yet  except  to  be 
a  faithAjl  servant  to  Christ,  and  a  loyal  subject 
to  the  king,  be  the  property  of  a  rogue,  I  am  no 
roKue.  But  yet  if  to  be  Christ's  faithful  servant, 
and  the  king's  loyal  subject, deserve  the  ptinish-' 
ment  of  a  rogue,  I  glory  in  it,  And  I  bless  my 
God,  my  conscience  is  clear,  ni^d  in  not  stathea 
with  the  guilt  of  nny  such  cruno  as  I  have  been 
charged  Vvth,  thnui^b  otherwise  I  confess  myself 
to  he  a  man  subject  to  many  frailtiea  and  hitman 
infirmities.  Indeed  that  Book  intitled,  '*  An 
Apology  for  jln  Appeal,  with  snndrr  Epistlet 
and  two  Sermons,  for  God  and  the  king," 
G^aiytd  apftioit  ma  in  the  InfbndMion^I  hMp 
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and  do  acknowledge  (the  misprinting  excepted) 
to  be  mine,  and  will  by  God's-grace  never  dis- 
claim it  whilst  I  have  breath  within  me.  After 
a  whUe,  he  iiaving  a'Aosegay  in  his  hand,  a. bee 
came  fitkd|)itched  on  the  nosegay,  and  began  to 
tuck  the  flowers,  which  he  beboliling,  and  well 
observing,  said,  Do  ye  not  see  this  poor  bee  ? 
she  hath  found  outthis  very  place  to  suck  sweet- 
from  thete  flowers ;  and  cannot  I  suck  sweet- 
ness in  this  very  place  from  Christ  ?  the  bee 
sucking  all  thi«  while,  and  so  took  her  flight. 
By  and  bye,  he  took  occasion  from  tiie  shining 
of  the  sun,  to  say,  You  see  how  the  sun  shines 
upon^us,  but  that  shines  as  well  upon  the  evil  as 
the  good,  upon  the  jost  and  unjust,  but  that  the 
3un  of  Righteousnesis  (Jesus  Chrjst,  who'  hath 
healing  under  his  wings)  shines  upon  the  souls 
aiKl  consciences  of  every  true  believer  only,  and 
no  cloud  can  hide  him  from  us,  to  make  him 
ashamed  of  us,  no  not  of  our-most  shameful  suf- 
ferings for  his  sake :  And  why  should  we  be 
Usharaed  to  suffer  for  his  sake  who  hath  suflered 
for  us  ^  all  our  sufferings  be  but  fleabitings  to 
that  he  endured :  he  endured  the  cross- and  de- 
spised the  shame,  and  is' set  on  the  right  hand 
of  God.  He  is  »  most  excellent  pattern  for  us 
to  look  upon,  that  treading  his  steps,  lind  suffer- 
ing'with  him,  we  miy  be  glorified  with  him. 
And  what  can  wc  suffer,  wherein  he  hath  not 
gone  before  us  even  iu  the  same  kind  }  Was  he 
not  degraded,  when  they  scornfully  put  on  him 
a  purple  robie,  a  reed  into  his  liand,  a  thorny 
crown  upon  hjs  head,  saluting  him  with,  *  Hail 
*  King  of  the  Jews  !*  and  so  disrobed  him  again  ? 
Was  not  he  deprived  when  they  smoie  the  shep- 
herd, and  the  sheep  was  scattered  ?  Was  not 
violence  offered  to  his  sacred  person,  when  he 
was  bufletied  nnd  scourged,  his  bands  and  his 
leet  pierced,  his  head  pricked  with  thorns,  his 
side  gored  with  a  spear,  &c.  ?  Was  not  the 
cross  more  shameful,  yea  and  more  painful 
than  a  pillory?  Was  not  he  stript  of  alt 
he  had,  when  he  was  left  sfnrk  naked  upon 
the  cross,  the  soldiers  dividing  his  garments, 
and  casting  lots  upon  his  vesture?  And 
jvas  he  not  confmed  to  perpetual  close  impri- 
sonment in  man's  imngination,  when  bis  body 
was  laid  in  a  tomb,  ^nd  the  tomb  sealed,  lest 
ho  should  break  prison,  or  his  disciples  steal  him 
away  }  and  yet  did  he  not  rise  again,  and  there- 
by brought  deliverance  and  victory  to  us  all,  so 
as  we  are  more  than  conquerors  through  him 
that  loved  us  ^  Here  then  we  have  an  excellent 
pattern  indeed.  ' 

.  One  said  unto  Mr.  Burton,  Christ  will  not  be 
ashamed  of  you  at  the  lAst  day.  He  replied, 
Ue  knew  whom  he  had  believed,  and  that 
Christ  was  able  to  keep  iliat  he.  had  conmiitted 
to  him  against*tbat  day.  One  asked  him  how 
bb  did  ?  He  said.  Never  better,  I  bless  God, 
who  hath  accounted  me  worthy  thus  to  suffer. 
The  Keeper  keeping  off  the  people  from  press- 
ing near  the  piUory;  he  said,  Let  tbeoi  come- 
and  spare  not,  that  tliey  m*ay  learn  to  suffer. 
The  same  Keeper  beuig  weary,  and  sitting 

'' Ued  Mr.  Burton  if  he  were  well,  and 

^f  good  comfort.    To  whom  h$  re- 


plied. Are  you  well?  If  yon  be  well,  I  am 
much  more,  and  full  of  oonlfor%  I  bless  God, 
Some  asked  him  if  the  pillory  were  not  uneasy 
for   his  neck  and  shoulders?   Ue  answered. 
How  can  Christ's  yoke  be  uneasy?  This  is 
Christ's  yoke,  and  be  bears  Che  heavier  end  of 
it,  and  I  the  lighter ;  and  if  mine  were  too  heavy, 
he  would  bear  that  too.    O  good  people,  Christ 
is  a  good  i^id  sweet  master,  and  worth  the  sqI^ 
fering  for !  And  if  the  world  did  but  know  his 
goodness  and  had  tasted  of  his  sweetness,  all 
would  come  and  "be  his  servants;  and  did  tlwj 
but  know  what  a  blessed  thing  it  were  to  bear 
his  yoke,  O  wIk)  would    not   bear  it?  The 
Keeper  going  about  to  ease  the  pillory  by  put* 
ting  a  stone  or  a  brickbat  between,  Mr.  Bur- 
ton said,  Trooble  not  yourself,  I  am  at  very 
good  ease,  and  feel  no  weariness  at  ail :  And 
espying  a  young  man  at  the  foot  of  the, pillory, 
and  perceiving  him  to  look  pale  on  bim,  hie 
said,  Son,  Son,  what  is  the  matter  you  look  so 
pale;?  I  have  as  much  comfort  as  my  heart  can 
iiold,  and  if  I  had  need  of  more,  I  sliould  have 
ir.    One  asked  him  a  while  after  if  he  would 
drink  some  ag*ia  v^ttt.    To  whom  he  replied, 
that  ho  needed  it  not ;  for  I  have,  said  he,  (lay- 
ing his  hand  upon  his  breast)  the  true  Water  of 
Life,  i>hich  like  a  well  doth  spring  up  to  eternal 
life.     Pausing  a  while  he  said  with  a  most 
chcarful  and  grave  countenance,  I  was  ne^er 
in  such  a  pulpit  before,  but  little  do  ye  know 
(speaking  to  them  that  stood  about  him)  what 
fruits  God  is  able  to  produce  from  this  dry 
tree.    They  looking  stcdfostly  upon  him,  he 
said,  Mark  my  wordS)  and  remember  them 
weii :  I  say.  Little  do  you  know  what  fruits 
God  is  able  to  produce  from  this  dry  tree;  I 
say,  remember  it  well, for  this  day  will  never  be 
forgotten ;  and  through  these  holes  (pointing  (o 
the  |»iUory)  God  can  bring  light  to  his  Church. 
The  Keeper  going  about  again  to.  mend  the 
pillory,  he  said,  Do  not  trouble  yourself  so 
much  :  But  indeed  we  are  the  troublers  of  the 
world.    By  and  bye,  some  of  thcio  offering 
him  a  cop  of  wine;  he  thanked  them,  telling 
them  he  had  the  wine  of  consolation  within 
him,  and  the  joys  of  Christ  in  posbession,  which 
the  world  could  not  take  away  from  htm,  nei> 
ther  could  it  give' them  unto  him.    l^en  be 
looked  towards  the  other  pillory,  and  making 
a  sign  with  his  hand,  chearfully  called  to  Dr. 
Bnstwick,  and  Mr.  Pryun,  asking  them  how 
they    did?    Who    answer«l.  Very  well.     A 
woman  said  unto  him,  Sir,everv  Christian  is  not 
worthy  of  this  honoor,  which  the  Lord  hath  cast . 
upon  you  this  day.    Alas,  (said  he)  who   is 
worthy  of  the  least  mercy  ?  But  it  is  his  graci- 
ous favour  and  finee  gift,  to  account  us  worthy 
in  the  behalf  of  Christ  to  suffer  any  thing  for 
his  sake?  Another    woman   said,  There  are 
many  hundreds  which  by  Ood*s  assistance  would 
willingly  suffer  for  the  cause  yon  suffer  for  this 
day.    To  whom  be  said,  Christ  exalts  all  of 
us  that  are  ready  lo  stiffer  afflictions  .for  hia 
name  wit^i  meekness  and  patience ;  but  Christ's 
military  discipline  in  the  use  of  his  sptritnai 
lyarfarcyin  point  of  sttfferiAgt  b  quite  fbq^otteDy 
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and  we  have  ia  a  iii»auer  UBt  th«  power  of 
religion,  in  not  denying  OQrseivc^y  aiid  follow- 
iog  Christ  as  well  in  suffering  as  in  doing. 
After  a  while  Mr.  Burton  calling  to  one  of  hi^ 
friends  for  a  handkerchif^f,  returned  it  u^uin, 
saying.  It  is  hot,  butChriftt  bore  the  burden  io 
the  heat  of  the  day;  let  us  always  labour  to 
approve  ourselves  to  God  in  all  things,  and 
unto  Christ,  for  tliereiu  stands  our  happiuesby 
come  of  it  what  will  in  this  world. 

One  said  Co  Mr.  Burton,  TIm:  Lord  strengthen 
you.  Xo  whom  be  repliL^i,  X  ibauk  you,  and  I 
bless  his  name  he  stiengl^ as  me.  For  though 
I  am  a  poor  sinful  wretch,  yet  I  bless  God  ibr 
my  iuuoceut  conscience  io  any  such  crime  as 
is  laid  as;ain&t  me ;  and  were  not  my  cause 
good,  and  my  conscience  sounrl,  I  could,  not 
enjoy  so  much  unspeakably  comfort  in  this  my 
sutTering,  as  I  do,  I  bless  my  God.  Mrs.  Oui^ 
ton  sending  commendotioa  to  hira  by  a  fHend: 
He  returned  the  like  to  her,  sayio^;,  Commend 
my  love  to  my  wife,  and  xAi  her  I  am  heartily 
chearfui,  and  bid  her  remember  wlint  I  said 
to  her  in  the  morning;  namely,  That »lie should 
not  blemish  the  glory  of  this  day  with  one  tear, 
or  so  much  as  one  sigh.  She  returned  answer. 
That  bhe  was  gh^l  to  hear  him  so  chearfui,  and 
that  she  was  more  chearfui  of  tliis  day  than  of 
her  weddif)g-day.  This  answer  exceedingly  re- 
joiced his  heart,  who  thereupon  blesssed  God 
for  her,  and  said  of  licr,  she  is  but  a  young 
soldier  of  Chri»t*5,  but  she  luuh  already  endured 
many  a  sharp  bnmt,  but  ttie  lutd  will  strengthen 
her  unto  the  end :  And  lie  having  on  4  pair  of 
new  gloves,  shewed  them  to  his  friends  there- 
about hira,  saying.  My  wii^  yesterday  of  lier 
own  acco^l  bought  me  these  wedding  glovee^ 
}ioT  tbis  is  my  wedding-day. 

One  said  to  him,  Sir,  by  this  sermon  (your 
suffering)  God  may  convert  many  unto  him. 
lie  answered,  God  is  aible  to  do  it  indeed.  And 
then  he  called  again  to  Dr.  Bastwick  and  Mr. 
Pryoli,  asking  them  how  tliey  did ;  who  an- 
swered as  before.  Some  speaking  to  hitn  con- 
cerning that  suffering  oi  shedding  his  blood  : 
he  answered,  What  is  my  blood  to  Christ's 
blood  ?  Christ's  blood  is  a  purging  blood,  but 
mine  is  corrupted  and  polluted  with  sin.  One 
friend  uskcd  another  standing  near  Mr.  Bur- 
ton, if  there  should  be  any  thio^  more  done 
unco  him  ?  Mr.  Burton  over-hearmg  hini  an- 
swered* Why  should  tliere  be  no  more  done  ? 
For  what  God  will  liHve  done  must  be  acrom- 
plished.  One  desired  Mr.  Burton  to  be  of  eood 
cheer  :  he  (bus  replied.  If  you  knew  my  cheer, 
yuu  would  bo  glad  to  be  partaker  with  me ; 
for  I  am  not  alone,  neither  hath  God  left  me 
alone  in  all  my  sufferini^s  and  dose  imi^rison- 
ment  since  Hrst  I  was  apprehended.  The 
halberd- men  stundmg  round  about,  one  of 
them  liad  an  old  rusty  halberti,  the  iron 
whereof  was  tacked  to  tlie  staff  with  an  old"* 
criMiked  nail ;  whieli  one  o)»sexving»  and  sajf- 
ing.  What'  ao  old  rusty  halberd  is  that }  Mr. 
Burton  iiaid.  This  seems  to  %ne  to  be  one  «of 
-those  halbejds  which  accompanied  Jud^s  when 
be  went^  to  tM^«jr  atid  affiebwd  his  oniaier. 

Voiu  iir.' 


Mr.  Burton  sujd  agnin,  I  am  persuaded  tliat 
Ciiri&t  my  Advocate  is  now  pleading  my  cause 
at  the  Father's  right'-hnnd,  and  will  juJ^e  my 
cause,  rhou^h  noive  be  found  here  to  plead  it, 
and  VI  ill  Uriug  ibrth  my  rii^hteousntss  as  the 
lighi  at  i:ooit-day,  and  clear  my  iunuccury  iu 
due  liuie.  A  friend  asked  Mr.  Burton,  if  he 
would  have  been  without  thiii  particular  suilcr- 
iiig  ?  To  wiiom  he  snid,  No,  uut  for  a  world. 
Moreover,  he  said  that  his  conscience  in  the 
di»cluir|(e  of  his  uiinisterial  duty  and  fuuctioii, 
in  adraonislung  his  people  to  beware  of  the 
creeping  in  of  popery  and  superstition,  exhort- 
ing them  to  stick  ch>.>>e  unto  God  and  tlie  king 
in  duties  of  obedience,  wa<i  that  which  hrst  oc- 
ca&ioni-d  hit  suiferingb ;  and  he  said,  A^  fur  tbic 
truth  I  have  preached,  I  am  ready  to  seal  ic 
with  my  Uootl,  for  this  h  my  crown  both  here 
and  hereeftt-r.  I  am  jealous  of  God's  htmour, 
and  the  Lord  keep  us  that  we  may  do  nothing 
that  may  disly)nour  him,  either  iu  doing  or  su^ 
feriug;  God  can  bring  lt)j^ht  out  pf  daikness, 
and  glory  out  of  shame :  and  what  shall  I  say 
more  ;  X  am  Uke  a  bottle  which  is  so  full  ctf 
liquor,  that  it  cannot  run  out  freely;  so  I  am 
so  full  of  joy,  thai  I  am  not  able  to  express  i(. 

In  conclusion,  sutue  told  him  of  the  approach 
oif  the  Ejiecutionpr,  and  prayed  God  to 
strengthen  hi^.  He  sa^,  I  trust  he  will,  why 
sliould  I  fear  to  fulkjw  my  master  Christ,  who 
said,  <  I  gave  my  back  to  the  smiters,  and  my 
cheek  to  the  nippers  that  plucked  off  my  hair  ; 
I  hid  not  my  face  from  shame  ^nd  spitting,  for 
the  Lord  God  wiU  help  me,  tbtreiore  ^hall  £ 
not  he  confounded ;  thccofore  hu«  e  I  set  mjr 
face  like  a  iUnt,  and  I  know  t))at  i  shall  not  b« 
a#haroed.' 

When  the  Executioner  had  eutoff  one  car, 
which  he  Iwad  cut  deep  and  close  to  Uie  lt«acl 
in  an  ei(tr%iordinary  cruel  rnauuer ;  yet  he  nftv^ 
ouce  moved  and  stirred  for  it,  tliough  l^  iiftd 
cut  an  artery,  so  as  the  blood  ran  streaming 
down  upon  the  pcaffold,  which  divert  ptrsoils 
standing  about  the  pillory  seeioti,  dippi-d  their 
haudkerchiets  in,  as  a  thing  mo>t  precious,  the 
people  giving  a  mouriiful  <»hout,  and  ciyiog  for 
the  suroeon,  whom  the  croud  and  other  imp<^ 
diment!»  for  :i  timr  kept  off,  so  that  he  could 
not  come  to  slop  the  Wood  ;  he  all  the  while 
held  up  his  hand!*,  said,  Be  content,  it  is  well, 
Messed  he  God.  The  other  ear  being  cut  no 
less  d?ep,  he  then  was  freed  from  the  piUory, 
and  caniediiwn,  wiiere  the  surgeon  Widiiog  for 
him,  pr.tiieody  Hpplted  remedy  {^r  atopfin^  the 
blood  affer  a  lurae  effuson  thereof,  yet  for  dll 
thifc  he  fiiinted  not  ni  the  least  n^^tnnrr,  tttooith 
throuk^h  expeuce  of  much  hhMid  Ik'  waxed  pale. 
And  ou«  offering  him  a  httle  •Aomiwood-^^ater, 
he  said.  It  needs  not ;  yet  throuji  imponufity 
he  only  taated  of  it,  and  no  mr»Te,  SMyin^* 
His  master.  Christ,  was  not  so  «*ell  used,  for 
ihey  i;ave  him  gall  and  vtneuar,  but  you  j^we 
me  ^ood  strong  water  Io  reiresh  me,  UleBSt:^^  be 
God.  His  head  being  bound  up,  two  Irieuds 
led  him  away  lo  an  bouse  provided  lam  in 
King-street,  %ihere  being  stt  down,  and  hid 
to  speak  little,  y^  he  Sbui  after  a  jwuse,  Ihb 

3c 
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»  too  hot  to  hoM  long :  Now  le«t  they  in  the 
rooin,  or  his  wite  should  mistake,  and  thiok  he 
spake  o(  himselt  coticvnnng  bis  pain,  be  said, 
I  spe^ik  not  tlits  ofmjseif;  for  that  which  I 
have  buticred  is  nothing;  to  tliat  my  Saviour 
ftuifered  for  ine,  who  had  bis  hands  and  feet 
Dal'(^i  to  the  cross  :  and  lying  »ti)l  a  while,  he 
tf>ok  Mr.  l*rynn*i»  saBerings  much  to  heart,  and 
as<e(I  I  tie  peo'ple  how  be  did,  for,  said  he,  his 
suHToriiitrs  h'tve  been  great.  lie  asked  also  how 
I>r.  H*asc  \  ick  did,  with  much  compassion  and 
grief,  tii»t  }iiah>e!f  (being  the  firbt  that  was  exe- 
cuted) coui<1  not  Slay  to  see  bow  tbey  two 
fared  uf  er  him. 

Suoii  after  the  execution  of  the  Sentence, 
they  were  severally  sent  prisoners  to  the  res- 
pective ca>t!e$  of  Carnarvon,  Laanceston  in 
Corn  will,  and  i^ncaster,  and  afterwards  on 
the  97th  of  August  following,  it  was  ordered 
by  the  king  und  coanci).  That  Dr.  Bastwick 
should  be  removed  lo  the  castle  or  fort  of  the 
Isfe^of  Scilly,  Mr.  Bnrion  to  tliel^^leofGoero- 
sey,  and  >^r.  Prynn  to  which  of  the  two  cas- 
tles of  the' Isle  of  Jersey  the  governor  sboald 
think  fit;,  and  th^it  none  be  admitted  to  bave 
conlerence  with  them,  or  to  h»%'e  access  to 
tbem,  bat  whom  the  captains  of  the  said  casiks 
or  their  deputies  should  appoint ;  they  not  to 
be  allowed  pen,  paper,  or  ink,  n>rr  any  books, 
but  the  Bible  and  Common-Prejer  b(^>k,  and 
otiier  books  of  devotion,  eott^onant  to  the  dor- 
trine  mid  discipline  of  the  CborcL  uf  England ; 
no  letters  or  yi  riting»  to  be  brougitt  thein,  but 
'what  skill  l>e  openeil,  nor  any  to  be  sent  from 
them  :  that  the  wives  of  Bastwick  ami  Burton 
sbonld  not  land  or  abide  in  any  of  the  said 
Islands,  and  :f  they  did,  tliey  should  be  dctnined 
n  prison  till  furtht^r  order  from  the  board;  and 
the  conductors  of  the  said  three  prisoners, 
cither  by  sea  or  land,  to  safler  none  bar  them- 
aetrrs  to  speak  to  them  in  their  passage.  Ac- 
<»rdingiy  tliey  were  sent  to  the  said  Ibr^e 
Ishuids,  where  tbey  remained  till  the  beginning 
ofthe  Long  ParHament  1641,  when  upon  their 
respective  petitions  they  i» ere  sent  for  tip,  dis- 
ekarged  and  restored.  Tlieir  PetiiioRS  were  as 
Ibllow  : 


To  the  Ilonoarable  the  Knights^  Citizens,  and 
Bai>{esBesof  the  Commons  Honseof  Parliii- 
meni;  the  horn  hie  Petition  of  William 
PftTjta,  late  Eule  and  close  Prisoner  in 
Jersey, 

In  all  hiimhheneas  sheweth ;  That  yoor  peti- 
tioner, though  not  conscientious  to  himself  of 
any  volantAry  or  apparent  offence  ngarnst  the 
laws  of  the  renim,  (to  which  he  ever  studied  to 
.conform  himself)  through  the  nsalicioas  prao* 
tices  and  persecutions  of  some  Preiaies  and 
Church^men,  (especially  tlie  now  archbishop  of 
Canterbury,  and  Peter  Heylin,  doctor  in  divi- 
nity) whose  Errors  and  Innovations,  contrsiiy 
to  the  doctrine  and  discipline  of  the  Church  of 
'  England,  and  extravagancies  in  the  High  Com- 
mnsion,  and  oti»er  ecclesia«<tfcal  conrts,  your 
Petitioner  for  his  own  relief,  being  thft©  un- 
justly pnaecuied,  (bad  to  \m  weak  power  o^ 


pnnged)  hath  within  eight  yean  last  past,  ufi- 
dergone  two  heavy  Censures  in  theStar-Cbim* 
ber  Court. 

Tbe  first  upon  an  Informati<)if  there  exhi- 
bited against  your  Petitioner,  by  Mr.  Noy  de- 
ceased, tlien  Attorney  Generaf,  for  some  mis- 
construed passages,  inofiensrve  in  themselves, 
and  in  yoor  petitioner's  true  intention,  being 
for  tbe  most  part  the  words  of  other  approved 
authors,  comprised  in  a  book,  siyied  Hittrifh 
matttix,  written  by  tbe  petitioner,  against  com- 
mon interludes,  and  licensed  for  tl>e  press  by 
Mr.  Thomas  Biickner,  bousbokl  cbaplaiii  to  the 
then  archbishop  of  Canterbvry,  authorized  by 
the  state  to  license  books,  and  by  him  cx^^ctfy 
perused,  and  approved  both  in  tbe  written  aud 
printed  copy,  before  its  pobbcalion,  and  so 
confessed  the  In^>rmaiton ;  for  which  anthcr- 
rized  Bo«)k  aud  Passages,  your  petitioner,  be- 
fore the  hearing  of  tbe  cause,  was  not  only  im- 
prisoned in  the  Tower  of  London,  without  bail 
or  mainprize,  for  a*wbote  year's  space,  tienied 
access  to  bis  counsel,  convenient  time  to'exa- 
roine  Witnesses^  and  make  Breviats  to  instmct 
bis  counsel  (tlie  information  being  general,  and 
reciting  no  panicafair  clauses  of  the  Book  ex- 
cepted against)  the  only  means  of  his  l>efence 
illegally  suppressed,  some  of  bis  coonsel  tam- 
pered with  to  make  no  jastificalioiT,  contrary 
to  yonr  petitioner's  rnstmctioos  and  desire, 
wbenby  bis  cause  was  miscarried  ;  but  abo  at 
tbe  hearvog,  by  reason  of  tbose  malicioirs  and 
perverse  glosses  oo  tbe  s»id  Passages,  which 
the  said  Heylin  had  collected  and  presented  to 
bis  majesty's  learned  counsel,  who  repeated 
bis  instmctions  only,  your  petitioner  was  fined 
S,jOOO/.  to  his  romesty,  expelled  tbe^nfrersity 
of  Oxford,  and  LincohfiVrnn,  degraded  from 
bis  pitifossion  of  tbe  Jaw,  wherein  he  aerer 
offended,  set  in  the  pillory  in  tbe  Palace-Yard 
at  Westminster,  where  be  lost  one  of  his  ears, 
and  two  days  after  on  tbe  ptllory  in  Cheapside, 
where  he  loot  tbe  other  ear:  and  bad  liBwid 
licensed  Books  there  publicly  burnt  before  bis 
face,  by  tbe  bant:man,  in  a  most  disgracervl 
wanner;  and  a<$udged  after  to  remain  a  pri- 
soner daring  bis  life. 

That  after  tbe  said  Censure,  to  defitme  and 
injure  your  petitioner  tbe  more,  be  was  charged 
wmngfully  in  tbe  Decree,  as  censored  for  pcr- 
jury,  (tbougb  not  taxed  for  it  by  the  court) 
and  between  bts  sufferings  in  the  pillory,  tbe 
books  of  bis  study  (twice  surveyed,  and  «• 
stoted  to  bim  by  order  from  tlie  lords)  before 
any  fine  estreated,  by  a  warrant  ont  of  tbe  high 
commission,  signed  by  the  said  Archbishop  and 
others,  were  sraed  on  by  Cross  a  meMig^'t 
wbo  carried  them  to  bis  boose ;  with  which 
warrant  your  petitioner  charging  the  said  areh- 


bisbop  upon  occasion,  in  the  open  oDort  of 
Star-chamber;  he  tbere  pubbdy disavowed  the 
same  (though  your  petitioner  can  yet  produce 
it  under  bis  own  band)  promistttg  withal,  tb« 
tbe  books  should  be  restored  forthwith ;  which 
notwiclntuiiding  were  all  still  detained  bykis 
means,  till  th^  were  extended  and  sold  w 
yonr  petiiioDCr'i  tet":  whosboitly  aiteri  by  •* 
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order  out  of  tlie  said  court  scut  to  the  To^ver 
to  be  executed,  wnsthere  shut  up  close  prisoner, 
and  Dr.  Reeves  sent  thitherto  sciirch  bi!»  cham- 
ber for  ihe  pamphlet,  wliich  the  said  archbi:?hop 
wouhi  vvroiigt'aliy  have  fathered  iipwn  your  peti- 
tioner, ;vh(>se  friends  have  been  unjubtiy  prose- 
cuted iQ  the  exchequer,  and  elsewhere,  sundry 
vears,  for  his  fine  atbresuid. 

And  your  Petitioner  further  saith,  (hat  about 
Easter  was  three  yeart^,  during  his  imprison- 
mcut  in  tlie  Tower,  by  means  of  the  said  arcli- 
bishop,  a  new  information  was  exhibited  in  the 
5aid  court  a^uiost  your  petitioner,  and  otheis, 
w'ith  certain  Books  thereto  annexed  ;  denying 
the  prelates  jurisdiction  over  otljer  ministers, 
to  be  Jure  Divino*    Charging  them  nith  many 
errors  and  ianovations  in  religion,  usurpation 
ftipon  his  majesty *s  prerogative,   and  suljects 
liberty,   abuses,  and   extortions,   iu  the  high 
comuiisbion,  and   other    ecclesiastical  courts, 
suppressing  preaching,  and  painful  ministers 
%vithout  a  cause ;  licensing  Popish,  Arniifiian, 
«.ud  other  erroneous  books  against  the  Sabbath; 
setting  up  Altars,  linages,  atld  Crucifixes  ;  re- 
moving '^iid  railiog-in  Communion  Tables,  and 
bowing  down  to   them^  altering  the   Book  of 
Common  Prayer,  tlie  books  for  the  Gunpow- 
der-Treason, and  late  Fast,  in  »omc  material 
passages   ia    favour   of  Popery   and   Papists. 
\Vhich  tilings,  (thougii  very  notorious,  and  oft 
coraplaiued  against  by  this  .honourable   house, 
in  former  and  lata  parliaments)  were  yet  re- 
puted scandalous.     And  thoiigi!  neither  ofrhe 
i^iid  Books  was  particularly  cliarged  on  your 
petitioner,   in  the  said  Infonnation,  nor  any 
«%itness  produced  to  proi*e  him  either  author  or 
<lispo>€r  of  any  of  them;  yet  by  denying  your 
petitioner  liberty  to  draw  up  )jis  own  Answer, 
(though  once  a  barrister  at  law)  when  as  his 
s.ssisjncd  counsel  refused  to  do  it,  by  close  ini- 
lirisuning  your  petitioner,  and  his  servant,  by 
liebarring  liim  pen,  ink,  and  paper,  whereby  to 
answer,  or  instruct  his  counsel ;  searching  his 
chamber,  and  taking  away  part  of  his  Answer 
ihcre  found  ;  denying  him  access  to  his  counsel, 
and  conference  with  his  co-defendants,  even  at 
counsel,  though  jointly  charged  with  him  ;  re- 
jecting the  Cross-bill  exhibited  by  him   for  his 
defence;  threatening  master  Holt,  one  of  your 
petitioner's  assigned  counsel,  sent  by  the  then 
Lord  Keeper  to  the  Tower,  to  draw   up  your 
petitioner's  Answer,  and  romni<'\nding  him  not 
to  sign  it,  after  it  was  engrossed,  whereupon  he 
refused  to  subscribe  it,  contrary  to  his  promise 
to  your  petitioner-;  and  by  refu^ing  to  accept 
your  petitioner's  answers  to  tfie  said  informa- 
tion, signed  with  his  own,  and  un aster  Tom hns, 
the  other  of  his  counsel's  hands,  thougli  ten- 
dered by  your  petitioner,   both  at  the  Star- 
Chambcr  Office,  and  in   the  open  court  at  the 
hearing;  the  said  information,  for  default  of 
Answer  (though  two  Answers  were  thereto  ten- 
dered by  your  petitioner)  was  taken  pro  con- 
jT^fso  against  your  petitioner,  and  be  thereupon 
Aned  5,000/.  to  bis  majesty,  pilloried^  stigma- 
tized on  both  cheeks,  mutilated  and  dismem- 
liered^  in  a  most  barbarooy  manner,  aiid  tho 


small  remainder  of  his  ears,  left  after  his  first 
execution,  cut  oft^  to  ti»e  hazard  of  iiis  hearing, 
and  hfe  ;  aud  adjudged  to  j'erpetual  clo:e  im- 
prisonment in  the  gaol  of  Carnarvon  casfle  in 
Norlli- Wales,  a  nasty  dog-hole,  far  remote 
from  your  petitioner's  friends.  Which  Sen- 
tence was  unduly  drai\ u  up  and  executed  upon 
ynur  Pttitiom^r,  as  bis  Attorney's  X  lerk  in- 
fonncd,  before  it  was  enterefl  into  the  book,  or 
your  petitioner  could  get  any  c«»p)r  of  it,  to  ex- 
cept against  the  same,  as  he  had  just  cause. 

That  immediately  after  the  Execution  of  th« 
same  Sentence,  your  peiitioner  sent  to  the  said 
Archbishop  to  dt^sire  hioi  to  release  or  bail  his 
servant  (who  was  detained  close  prisoner  for  ten 
weeks  »pace  in  the  messenger';!  hands,  and  ofc 
examined  and  solicited,  by  fair  promises  and 
threatenings,  causelessly  to  accuse  your  peti- 
tioner, against  whom  they  wanted  evidence) 
that  so  he  mi^ht  attend  him  durini;  his  sores, 
which  the  said  Archbishop  out  of  his  grace  and 
charity  utterly  refusf  d  ;  sayinj;  tliat  he  intended 
to  proceed  against  Ins  ^aid  servant  in  tiie  Fiiiiib 
Commissio!),  where  he  hath  ever  since  vexed, 
censured,  and  bonded  him  from  prison  to  prison, 
only  for  refusing  to  accuse  and  betray  your  pe- 
titioner. 

That  after  the  said  heavy  Sentence,  your  pe- 
titioner by  an  order  in  tlie  said  court  (by  way 
of  addition  to  the  said  Censure)  was  inhibited 
the  use  of  pen,  ink,  and  paper,  and  all  books ; 
except  the  Bible,  and  the  Book  of  Common 
Prayer,  and  some  few  books  for  private  devo- 
tion ;  and  before  his  wounds  were  perfectly 
cured,  h.e  was  by  order  removed  from  the  Tower 
to  Carnarvon ;  and  some  of  his  friends  in  Ches^ 
ter,  who  visited  him  there  in  his  passage,  in  th^ 
presence  of  his  conductors,  wh<»  had  no  order  to  • 
restrain  any  person  from  resorting  to  him,  wer« 
for  this  very  catise  sent  for  by  a  messenger,  -to 
appear  before  the  lords  of  the  privy  council,  and 
likew  ise  cited  into  the  High  Commission  at  York, 
where  they  were  imprisoned  and  fined,  to  the 
ruin  of  their  est;: te*-,  and  injoined  to  make  a 
puMick  recantation  in  the  cathedral  church,  and 
in  the  Town-hail  of  Chester:  The  sa»d  commis- 
sioners further  decreeing,  th:it  three  pictures  of 
your  Petitioner  found  in  Chester,  should  be  pub^ 
lickly  burnt  at  the  High  Cross  ihei  e,  which  wa| 
done  accordingly. 

That  your  Petitioner,  since  his  said  Sentence, 
hath  been  publickly  reviled  at,  and  libelled 
against,  botn  by  the  High  Commissioners  a| 
York,  and  in  sundry  churches,  botti  at  Chester 
and  elsewhere,  and  in  divers  licensed  printed 
books,  compiled  by  the  said  Heylin,  and  pub- 
lished by  the  Archbishop's  privity  or  command; 
and  that  sundry  of  his  friends  houses,  studies, 
books,  and  writings  have  been  violently  broken 
up,  ransacked  and  taken  away,  and  thenisolvei 
prosecuted  in  the  High  Commission,  out  of  ma- 
lice, for  (he  relation  they  had  to  your  Petitioner. 

That  afteryour  Petitioner  had  continued  soma 
ten  weeks  space  cl'^se  prisoner  in  Carnarvon,  be 
was,  about  three^ears  since,  by  a  warrant  from 
the  lords  of  the  council,  made  hi  the  summer 
vacation,  (to  v^hich  the  iaid  Archbishop's  band 
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Most  humblj  sheweth ;  Tliat  jour  Petitioner 
having  about  six  years  since  set  out  a  Book  in 
Latin,  called  '  Gleaclms  Keligionit  Papiitics/ 
with  an  addition  thereunto,  called  '  Flagellum 
'  Poutificis,  et  Episcoporum  Latialium;'  bein^ 
ihereuntu  provoked  by  one  llichara  Short,  a 
Papist  ttmt  maintained  the  Pope's  Supremacv, 
che  mass  and  papal  Religion :  In  which  book 
your  Pctiiiuner(lor  preventing  all  misinterpreta- 
tion of  his  pious  and  good  intentions  thereio) 
in   his  Kpistle   to  the  Reader,  fully  declared 
himself.  That  your  Petitioner  meant  ooihing 
ag.iinst  such  bishops  as  acknuwled|;ed  their  au- 
thority froiu  kings  and  emperors  ;  yet,  because 
your  petitioner  (the  better  to  shew  the  pap^il 
usurpation    over  other  princes)  therein  onW 
maintained  by  way  of  argumejit(as  other  ortho- 
dox writers  of  that  subject  have  done)  a  parity  of 
the  said   bishop  of  Rome,  or  all  other  bishops 
or  prebbyters,  by  the  word  of  God,  denying  his 
arid  their  Supremacy  over  other  ministers  to  bf 
hy  the  divine  insUlution  : 

Thereupon  a  pursuivant,  by  authority  from 
the  High  Commission'  Court,  came  into  your 
Pciiiiouer's  house  at  Colchester  in  Essex,  in  lus 
abstiicc,  and  the  snid  pursuivant,  a<sisied  with 
the  then  builifls  an^  constables  of  Colchester, 
aforesaid,  ransacked  his  said  house,,  togetler 
with  his  chests  and  trunks,  and  with  great  vio- 
lence broke  open  your  petitioner's  stuay,  which 
was  ill  his  apot!iecary*s  house,  and  took  and 
carried  awHy  divers  of  your  petitioner's  hook§, 
writing,  letters,  and  wliat  else  the  pursuivant 
pleased,  without  making  of  restitution  ofiheiu 
to  your  petitioner. 

And  then  your  petitioner  was  prosecute*^  in 
the  said  High  Commission  court,  priucipally  for 
his  said  Book ;  where  after  a  long  and  charge- 
able prosecution,  he  was  the  12ih  of  Fehiuary 
1C34,  fined  1,000/.  to  the  king,  excommunicat- 
ed, debarred  to  practise  physick,  the  chiefcst 
means  of  his  livelihood;  his  said  Book  ordered 
to  be  burnt;  that  he  should  pay  costs  of  suit, 
and  be  impri^joned  jitl  he  should  make  a  Re- 
cantation. The  which  heavy  Censure  »•»§ 
Otdy  for  the  said  book,  wherein  your  petitioner 
mniutained  tiie  pierogative  of  a  king  against 
the  papacy.  Whereas  one  Thomas  Clwwncj, 
of  Ebsex,  lately  wrote  a  Book  in  maintenance 
of  the  pupal  religion,  and  in  defence  of  the 
church  of  Rome,  and  avers  it  to  be  a  true 
church  ;  the  which  book  is  dedicated  to  the 
archbishop  of  Canterbury,  and  was  and  is  patro- 
nized and  defendeil  by  the  said  archbishop,  and 
tlie  said  Chawi^y  never  troubled  for  it.  After 
which  censure  declared  as  aforesaid,  all  the  bi- 
shops that  were  then  present,  denied  openly 
that  tiiey  held  their  juriydiction  from  hb  ma- 
jesty; and  atfirraed,  tliat  they  had  it  from  God 
only.  And  tlie  archbishop  of  Canterbury, 
among  other  erroneous  sayings  uttered  by  hiu, 
maintained  the  said  Chawney's  book;  and 
maintained  that  the  churcli  of  Rome  was  a  true 
church,  and  that  it  erred  not  in  fundamentals; 
And  he,  and  otlier  the  said  bishops,  ^cre  de- 
fanied  the  holy  scriptures,  and  abused  rererend 
Master  Calvin,    la  regard  whereof,  and  fw 


as  first  subscribed)  ordered  by  w^ay  of  eiile,  to 
s  imbarked  and  transported  with  all  privacy 
ito  one  of  the  cj^iles  in  the  isle  of  Jersey,  and 
is  conductors  thereby  charged  not  to  admit 
ly  person  whatsoever,  but  tliemseives  only,  to 
)eak  with  your  Petitioner  in  his  passage : 
/hereupon,  after  some  injuries  there  received 
y  Mr.  Griffith,  tlie  kini»*s  attorney  in  those 
artj,  who  endeavoured  to  seize  upon  the  furni- 
ire  of  his  chamber  for  his  own  use,  your  Pe- 
lioner  was  imbarked  ainonf^  papists,  in  a 
raised  shipwrecked  vessel,  full  of  leaks,  and 
ftcr  fourteen  weeks  voyage  in  the  winter  sea- 
30,  through  dangerous  storms  'and  seas,  which 
;>oiled  most  of  hjs  stuff  and  beddiug,tmd  thrt'iit- 
ning  often  shipwreck  to  hioi^  he  arrived  at  the 
lid  i:.Ie,  and  was  conveyed  closfe  prisoner  into 
fount  Ovgaiile  castle  tliere,  wlicrc  the  Lieutc- 
ant  Governor",  by  another  extra-judicial  order, 
3  which  the  snid  Archt>ishop's  name  was  firit, 
a^  ordered  to  keep  yotir  Petitiincr  close  pri- 
oncr  in  a  chamber,  su(Vtr  none  hut  his  keepers 
')  speak  with  him,  to  iiiterccpt  all  letters  to 
ira ;  to  permit  him  neither  pen,  ink,  nor  piiper, 
ither  to  write  to  his  friends  for  nectssarit  s,  or 
0  petition  for  relief,  and  to  pemiit  him  no  book 
•ut  the  Bible,  and  those  afore- n:uncd  books, 
rilhout  giving  any  Order  lor  his  diet  there:  so 
hat  being  deprived  of  his  calling  and  esuac, 
xiled  and  ^hut  up  close  prisoner  among 
rangers,  remote  from  all  his  frienils,  denied  all 
d.lrcss  to  him  by  person  or  IttiCr.i,  he  had  cer- 
anTy  perished  in  his  almost  three  years  close 
mprisonment  there,  had  n»t  (he  extraordinary 
noii.lonce  and  goodne>:*  of  Go<^l,\vh!(  h  he  shall 
'ver  adore,  and  the  nohle  clnrity  of  those  ondcr 
vho-e  custody  he  did  renr.iin,  fornlshed  him 
vith  soch  det  and  neccssitries,  as  picscrvcd  liim 
>oth  in  healih  and  life,  in  ihis  his  clothe  impri- 
iOnment  and  exile. 

May  it  therefore  please  this  hononral/te  liouse, 
0  take  these  your  Petitioner's  alaiost  eight 
rears  tragical  grievances,  of  nev*-  and  dangerous 
Jvample,  into  your  most  sad  and  just  consider- 
itions,  that  so  they  may  u«it  become  precedents 
X)  tlje  prejudice  «)f  posterity;  to  ^r.int  him  li- 
aetty  to  iend  for  and  examine  all  necessary 
vitniss'-s;  to  order  all  clerks,  registers,  and 
>ther  olhcers  of  the  Star  Chamber,  or  elsewhere, 
jpte.'hly  and  freely  to  grant  him  the  copies  of 
iuch  Orders,  Decrees, 'and  Writings,  as  his  cause 
ihdll  require,  to  releaj-e  him  upon  bail  (lieing 
low  but  a  pristmer  only  upon  an  extra-judicial 
3rder  of  the  lords,  and  not  by  virtue  of  tuV  Sen- 
tence or  Decree  in  court)  to  grant  him  liberty 
to  plcAd'and  prosecute  liis  own  cause,  since 
:(}unsel  hath  so  often  fai.ed  him,  and  to  give 
him  such  satisfaction  and  relief  as  the  justice 
and  equity  of  his  cause  shall  merit.  And  your 
Petitioner  shall  jver  pray  for  your  safeties, 

William  Prynn. 
To  the  Honoutable  the  Knights,  (  itizens,  and 
Burc'Sses  of  the  Commons  House  of  Par- 
litnient;  Tiie  humble  ]fetition  of  Joun 
Bastwj(*k,  Doctor  in  Ph\^ickj  lately  rflain- 
ed  close  Prisoner  and  Exile,  in  the  Island  of 
Scilly ; 
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the  vindicating  of  ^our  petitioner's  innocency 
in  the  matters  for  which  he  was  most  unjustly 
censured^  as  aforesaid,  your  petitioner  published 
in  print  another  book  m  Latin,  irititled,  *  Apo- 
•  iogeticus  ad  Praesules  Anglicanos,*  expressing 
the  truth  of  his  ProceeiJings,  and  speeches*  of  his 
&aid  Ceusore.  For  i\hicl)  last  ineniioued  booic^ 
and  his  book  called  the  *  Litany,'  nut  then  in 
pnnty  an  Information  was  exiubibed  against 
him  and  others  m  tl»e  Star-Cham ber,  to  wiiich 
your  PeticioDtr's  Aubwer  being  drawn  and  en- 
((rossed,  was  only  subscribed  by  himself,  JL»e- 
cause  he  coukl  f^et  no  cQUUseJ  to  set  llieir  hands 
to  it ;  vour  Petitioner  tendered  the  said  An- 
swer, first  at  the  Star-Chamber  Office,  and  ot- 
ter in  open  court  at  the  Star-Chamber  bar,  but 
I:  would  not  be  accepted  for  wont  of  counsellors 
hands  to  it :  contrary  to  former  precede qts. 
liut  the  court  of  btur-Chaiuber  took  the 
i»aid  lulornialton  pro  coHj'tsiOi  and  censured 
yr>ur  Petitioner  5^000/.  line  lo  ilie  king,  to 
stand  in  tlte  pillory,  ai^d  to  lose  botli  his  ean», 
aiMi  to  be  dcKse  prisoner  iu  Laun/?es(on  Cnsiie 
in  Cornvvai.  All  ^^hich  hath  been  executed 
upon  him  with  ^reat  extremity,  lo  ib^  peril  of 
hl^  life.  After.  tUI  which  extrenvity,  your  Peti- 
tioner (by  what  order  he  kno«re|h  not,  it  being 
no  part  of  his  Ousure  in  StHiHChiVoUer)  nas 
trunsporied  from  the  said  Cattiie  to  the  isslaud 
of  Sciily,  a  place  so  burren  that  it  atfurds  not 
ordinary  necessaries :  whef e  he  btitii  been  iw  close 
durance  for  three  vearsor  m()re,and  not^utlertid 
t'l  hdve  any  of  his  fiiends  come  at  him,  fiis  very 
wire  beioii  prohibited,  by  the  lords  of  the  caun- 
cil's  order,  under  pniu  uf  impii^iODm^it,  not  to 
set  her  foot  upon,  any  part  of  the  Siiid  inland  to 
enqurre  of  hi>  welfare.  So  that  your  petitioner 
inch  been  exiled  front  his  wife  and  divers  small 
ehddren  three  years  and  more;  b<sides  the 
gnai  btmits  and  miseries  which  he  hath  sustain- 
ed during  the  said  time.  All  which  is  contrary 
to  tiie  law  of  God  and  man,  and  tlie  liberties 
of  a  free  subject ;  and  to  the  utter  nndoing  of 
your  petitioner,  bis  wife,  and  children. 

Alay  it  therefore  please  tJiis  honourable  as- 
sembly, to  Coke  these  prt* s«ing  grievances  of 
your  Petitioner  into  your  consjderatiioiis,  and  to 
aftbrd  him  such  relief  therein,  as  )d  your  grave 
wisdonos  shati  seem  ooosonaut  to  justice  and 
ec|uity;  and  to  absigii  him  for  counsel,  Mr. 
Atkins,  Mr.  Ludbor«,  Adr.  Tomlios,  Mr.  Gur- 
doii,slnd.Mr.  liandal,  !•  assist  hzcn  i«  this  his 
complaint ;  an^l  to  order  that  your  petitioner 
may  take  out  gratis  auch  cntpies  o^'  the  said 
Censures,  Warrants,  and  OitkrSi  aiMi  other  the 
proceedings  in  the  said  several  courts,  as  shall 


preach  two  Sermons  in  his' own  paribh  chutvh 
in  St.  Matrliew  Friday- street,  London,  fijr  the 
which  he  was,  in  December  Uien  next  following, 
summoned  iO{«pj)ear  bef(<re  I^t.  Duck^  one  of 
the  Commissioners  for  causes  ecclesiustical,  at 
Chisvuck  in  the  county  of  MidJli.'st'x  :  where 
(witfi  the  register  of  ilie  High  Commissioh 
court)  the  said  Dr.  D,uck  tendered  to  the  peti- 
tioner the  oath  tx  officio,  to  answer  to  certain 
articles  there  presented  :  Which  oath  the  Peti- 
tioner refusing  to  take,  did  then  arid  tiiere  ap- 
peal from  the  said  court  unto  the  king*  s  ma- 
jesty ;  which  appeal  ihe  said  Dr.  Duck  did  ad- 
mit, and  the  sud  register,  by  Dr.  Duck's  direc- 
tion, did  then  and  there  enter  in  writing. 

Nohvtthstandini^  which  said  Appeal,  a  special 
High  Commission  court  was  shortly  after  called 
at  London,  coifsistint;  of  four  or  five  doctors; 
where  the  said  Connnissioners  proceeded  illc- 
ually  to  suspend  tiie  petitioner  in  his  absence  ; 
by  means  whereof,  as  of  the  ihreatenings  of  the 
said  Commissioners,  he  was  iiifarced  to  keep  his 
house,  until  a  sefrjeam  at  arms,  with  divers  pur- 
suivant?, and  other  armed  ollicers,  assisted  by 
aldernratt  Abell,  then  sheriff  of  Londi>n,  beset 
tlie  petitioner's  house  at  eleven  o'clock  at  night, 
and  violently  broke  open  his  doors  with  iron 
crotvs,  and  the  like,  and  surprised  him  in  his 
house ;  he  making  no  resistance  at  all.  Where 
havii));iirst  searched  his  study,  and  taken  away 
such  houks  as  they  pleased,  they  carried  your 
petitioner  to  prison  ;  whence,  the  next  day,  be- 
ing the  2nd  of  February,  by  a  pretended  order 
from  tlie  lords  of  the  council,  he  tvas  conveyed 
to  the  Fleet,  and  there  kept  close  prisoner. 
.  During  which  imprisonment,  an  Information 
was  exhibited  against  the  petitioner  aiidotliers, 
in  his  majesty's  court  of  ^tar-C!iamber ;  where- 
by he  was  charged,  inter  ulhy  with  the  publish- 
ing of  a  certain  Book,  containing,  **  An  Apolo- 
gy for  an  Appeal,"  with  the  ^aid  t«o  sermons, 
intitled,  *•  God  and  the  king."  Wherein  he 
taught  subjects  to  yitld  a^l  manner  of  due 
obedience  to  their  lawful  kii.g,  and  reproved  all 
lawless  innavations  in  religion,  &c.  Which  In- 
foTtnatfon  the  petitioner  upon  his  oath  imder 
the  hand  of  M.  Hole  being  then  of  his  counsel, 
assigned  by  special  order  from  the  said  coutt, 
did  put  in  his  Answer  wlierein  he  alledged  suclL 
things  only  as  his  said  counsel  conceived  to  be 
material,  and  pertinent  to  his  Just  defence  In 
pnblishing  the  said  Rook  ;  but  denied  all  other 
matters  in  the  said  information  contained. 
Wluchsaid  Answer  being  admitted  and  receiv- 
ed in  court,  the  petitioner  (being  then  a  close 
prisoner) .  not  only,  attended  tlie  exhibiting  of 


or  may  any  way  concern  this  his  sad,  y^t  most     interrogatories,   according  to  the  custom  of 


just  complaint,  with  warrant,  from  thislionour- 
able  house,  to  bring  in  his  witness. 

And  your  Petitioner,  as  in  duty  bound,  shall 
ever  pray  for  your  prosperities.    J.  Bast  wick. 

The  iiareble  Petition  of  H^ivry  BuXtTOw^  late 
Bitile,  mM^  oiose  Prisoner  in  Catol^-Comat, 
in  the  Isle  of  Gvernsay,- 

In  aH  tiiimhieness  sheweth;  That  wherefts 
your  petitioner,  on  tlie  5th  Nov.  1626,  did 


that  court,  but  withal,  uiter  some  uoirersal 
delay,  did  write  unto  the  king's  Attorjiey  to 
hasten  d)cm ;  hut  before  the  Esanuncr  came, 
the  petitioner  heard  that  his  said  Answer  w{is 
referred  to  sir  John  Bramston,  kt.  I^.  C.  Justice 
of  the  King's-Bench,  sir  Jnhn  Finch,  then  chief 
Ju(:tice  of  the  Common  Pleas,  and  was  by  them 
wholly  expunged  as  ini pertinent  and  sc^da- 
lous,  sat'e  only  th«  not  Guilty.  And  thepe^- 
tinner '  undentHndhig  the  Anev\'er  lie  'was'to 
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make  to  the  Interroig^atoneswafl  to  be  reckoned 
^9  a  part  of  bis  Answer  admitted  in  courty  But 

afccrwaitJa  expunged  as  impertinent  and  scan- 

dalousy  as  aforesaid :  so  as  if  Ue  should  tiien 

have  answered  ihe  Interrogatories,  he  should 

thereby  have  assented  to  the  said  act  of  the 

said  Judg.s,  nod  so  the  condemnation  of  lii» 

cause  before  the  hearing ;  whereby  he  shi)ulfl 

tiave  contradicted  his  former  outh,  tijat  liis  said 

Answer  was  a  true   Answer;  and  so  should 
justJy  have  brought  himself  under  the  guiit  of 

wilful  peijury,  and  hin  cause  under  just  censure. 
.For  that  I'ery  reason  he  held  himself  not  bound, 

as  he  conceived,  to  answer  tiie  Interrogatories: 

for  that  his  said  answer  was  so  expunged,  and 

the  (Not  Guilty)  as  the  foot  so  tied  to  the  head 

without  the  main  body,  and  in  the  judge's  own 

Kvords,  as  the  petitioner  could  not  in  any  sort 

take  or  ackn«»wledge  it  now  for  other  than  the 
judge's  own  ansv%er;  as  may  appear  upon  re- 

c<)rd  in  the  same  court. 

Nevertheless  the  Court  taking  the  same  In- 
formation pro  confess,  and  refusing  to  permit 

a  copy  of  the  petitioner's  own  true  Answer,  as 

also  of  his  reasons  of  not  answering  the  In- 

terrogatories,  both  which  at  his  censure  he  ten- 
dered to  the  court,  desiring  they  might  be  then 
'and  there  pubiickly  read  the  14th  of  June,  13 

Ca^roli  Kegis,  proceeded  to  censure :  whereby 

your  petitioner  was  censured  in  a  fine  of  5,000/. 

to  his  majesty,  to  be  deprived  of  his  ecclesias- 
tical benefice,  degraded   from  his  ministerial 

function  and  degrees  iti  the  university,  and  or- 
dered to  be  set  on  the  pillory,  where  botli  his 

ears  were  to  be  cut  off;  confined  to  perpetual 

close  imprisonment  in   Lancaster-castle :  de- 

{)arred  the  access  of  his  wife  or  any  other  to 

come  to  him  but  his  keeper;  and  denied  the 

use  of  pen,  ink,  and  paper.*   All  which,  except 

the  fine,  was  executed-accordingly.     And  after 

his  close  imprisonment  for  twelve  weeks  in  the 

common  ja'4  in  the  sard  castle,  he  was,  by  what 

extrajudicial  order  he  knows  not,  transported 

by  tlie  conduct  of  one  Brian  Burton,  appointed 

by  the  high  sheriflf  of  Lancaster,  who  used  yonr 

petitioner  very  basely  and  deceitfully,  in  that 

his  transportation,  which  was  in   tne  winter 

season,  tbroogh  dangerous  seas,  to  the  apparent 

hazard  both  of  his  health  and  life,  to  the  said 

castle  of  Guernsey,  where  he  remained  a  close 

prisoner  and  exile  almost  three  whole  years; 

his  wife  utterly  prohibited,  upon  pain  of  im- 
prisonment, to  set  her  foot  upon  aoy  part  of 

the  ibland  where  she  might  but  inquire  how  her 

husband  did  :  contrary  to  the  laws  of  God  and 

the  liberties  of  this  kingdom. 

May   it   therefore  please    this  honourable 

house,  to  take  the  petitioner's  sad  cause  into 

consideration;  and  for  better  manifestation  of 

his  grievance  in  this  cause,  to  assign  him  for 

counsel  Mr.  Serjeant  Atkins,  Mr.  Tomlins,  and 

Mr.  Gordon,  to  assist  him  in  his  cause,  and  to 

command' that  he  may  take  out  such  copies 

gratis  out  of  the  said  several  courts  as  do  or 

inay  concern  his  cause. 

And  your  Petition^,  as  in  duty  bound,  shall 

daH/  pra/  fer  ^our  prosperities.     H.  ByRToy. 


These  Petitions  being  read,  they  were  re- 
ferred to  the  Committee  appointed  fur  inquiring 
into  the  proceedings  of  the  Star-Chambcr  and 
Hiiih  Commission  Court,  and  upon  their  Re- 
port tlie  house  came  to  the  fuUuwing  Ilesolu- 
tions. 

As  to  Dr.  Bastwick,  Feb.  29, 164(V. 

1.  Resolved,  *•  That  the  Piecepi  made  by 
the  archbishop  of  Canterbury  and  others,  high 
commissioners  for  causes  ecclesiastical  witliin 
the  realm  of  England,  for  the  appreliending  the 
body  of  Dr.  Bastwick  and  seardting  for  and 
seizing  his  books;  and  the  messengers  actings 
thereupon  in  searching  .Dr.  Bastwick's  house, 
and  seiz'ng  his  Books  and  Papers,  are  afcaiiist 
law  and  the  liberty  of  the  subject,  ft.  That 
the  Sentence  given  agninst  Dr.  Bastwick  by 
the  High  Commissioners,  and  the  pi^eedings 
whereupf)n  that  sentence  is  grounded,  and  tlie 
execution  of  that  sentence,  are  against  law; 
and  that  the  sentence  is  void,  and  that  Dr. 
Bastwick  ought  to  be  restored  to  the  exercise 
and  practice-  of  physick,  and  lo  have  repars- 
lion  and  recompcnce  for  his  damage  and  loss 
sustained  by  the  said  sentence  and  execution. 
.M.  That  all  those  several  commissioners  of  the 
high  commission  court  which  voted  against  Dr. 
Bastwick,  in  the  Sentence  pronounced  against 
him,  ought  to  give  satisfaction  to  Dr.  Bastwick." 

The  house  uftenvards  resumed  the  Debate 
concerning  Dr.  Bastwick^  Whereupon  it  wni 
farther, 

4,  Resolved,  "  That  the  nroceedings  against 
Dr.  Bastwick  are  against  tne  law  and  liberty 
of  the  subject,  as  idso  the  Sentence  against  him 
ought  to  be  reversed,  the  fine  of  5,000/.  dis- 
charged, and  he  have  reparation  for  lits  losses 
and  sufferings.  5.  That  the  Orders  and  War- 
rants from  the  Council-Board  for  Dr.  Bast- 
wick's  exile,  and  trnnsferring  him  from  tlit 
castle  of  Launceston  to  the  isle  of  Scilly,  and 
his  imprisonment  there,  are  against  the  law 
and  liberty  of  the  subject,  and  that  he  ought  to 
have  re{>aration  for  his  losses  and  dtunages  sus- 
tained by  those  orders,  and  that  iiiiprisonroent. 

"  Present  at  the  sentence  in  the  Stai^Chamber 
these  lords  and  privy-counseltors  following: 
The  Lord  Keeper,  duke  of  Lenox,  earl  of  Pem- 
broke, earl  of  Holknd,  lord  Cottington,  sir 
Thomas  Jermin,  Lord  Treasurer,  marquis  Ha- 
milton, earl  of  Dorset,  earl  Moreton,  lord 
Newhurgh,  Mr.  Secretary  Cooke,  I-ord  Pm7 
Seal,  eari  of  Arundel  and  Surry,  earl  of  Bridg- 
water, viscount  Wimbleion,  sir  Henry  VanC; 
Mr.  Secret.  Windebank." 

As  to  Mr.  Burton  ; 
1.  Resolved,  "That  the  four  Commissioner^ 
Dr.  Duck,  Dr.  Worrall,  Dr.  Sams,  and  Dr. 
Wood,  proceeded  unjustly  and  illegally  in 
suspending  Mr.  Burton  ah  offitio  et  bentfictQt 
for  not  appearing  upon  the  summons  in  the  first 
process.  S.  That  the  breaiking  open  Mr.  Bur- 
ton's house,  ,and  arresting  his  person  without 
any  cause  shewed,. and  before  any  suit  depead- 
ing  agjainst  him  in  the  Star-Chamber,  and  his 
close  imprisoomeot  thereuTpon^  are  a^amit  ibc 
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\An  Bnd  liberrj  of  the  subject.  3.  That  John 
Wragg  hath  offended  in  senrching  aud  seizing 
the  Books  and  Papers  of  Mr.  Burton,  by  co- 
lour of  a  general  warrant  dormant  from  the 
High  Commissioners,  and  that  the  said  warrant 
is  against  Law  and  the  Liberty  ot  the  Subject ; 
and  that  Serjeant  Dendy  and  alderman  Abetl 
hnv^  offended  in  breaking  open  the  house  of 
Mr.  Burton,  and  ought  respectively  t^  make 
faim  reparations  for  the  same.  4.  That  Mr. 
Burton  ought  to  iiave  reparation  and  recom- 
pence  for  damages  sustained  by  the  aforesaid 
proceedings  from  Dr.  Dnck,  &c.  5.  That  the 
Warrant  from  the  Council-Board,  dated  at 
Whitehall,  Feb.  8,  1636,  for  the  committing 
Mr.  Bnrton  close  prisoner,  and  the  comm;  ^ 
tnent  thereupon,  is  illegal,  and  contrary  to  the 
liberty  of  the  sdbjcct.  6.  That  tiie  archbishop 
of  Canterbury,  bishop  of  Loudon,  and  the  earl 
of  Arundel,  ihe  earl  of  Pembroke,  sir  Henry 
Vane,  secretary  Cooke,  and  secretaiy  Winde- 
foank,  do  make  reparation  to  Mr.  Burton 
for   his  damages  sustained*  by  his  imprison- 


ment. 


•> 


As  to  Mr.  Prynn; 


1.  Resolved,  <*  That  the  Sentence  given 
ngahist  Mr.  Prynn  in  the  Star-Cbaniber,  Fe- 
bruary 17y  9  Car.  is  illegal,  and  given  without 
just  cause,  and  ought  to  be  reversed;  and  that 
Mr.  Prynn  ought  to  be  discharged  of  the  fine 
of  5,000/.  imposed  by  the  said  Sentence,  and  of 
aU  exients  thereupon,  and  of  his  imprisonment 
decreed  by  that  Sentence.  2.  That  Mr.  Prynn 
ought  to  be  restored  to  hi4  degrees  id  the  Uni- 
rersity  of  Oxford,  and  to  the  society  of  Lin- 
coln VInn,  and  to  the  exercise  of  his  profession 
of  an  Utter  Barrister  at  law,  and  to  his  chamber 
again  atLincolnVInn.  3.  That  Mr.  Prynn  ought 
to  have  reparation  for  such  damages  and  preju- 
dice as  lie  hath  sustained  by  tbe  said  Sentence 
and  proceedings.  4.  That  the  Sentence  given 
against  Mr.  Pr>nn  in  the  Star-Chamber,  14 
Jonii  1637,  13  Car.  is  illegal,  and  given  with- 
out any  just  CNUse,  and  therefore  ought  to  be 
reversed ;  and  thot  he  ought  to  be  dischanred 
of  the  fine  and  imprisonment  thereby  decreed, 
and  that  he  ought  to  have  reparation  and  recom- 
pence  for  tbe  damaj^es  sustained  by  that  Sen- 
tence, and  the  execution  thereof. — 'I'hat  ttie- 
Warrant  dated  127  Aug.  13  Car.  for  the  trans- 
portation of  Mr.  Prynn  from  Caemarvnn-Cas-. 
tie  to  the  isle  of  Jersey,  and  bis  imprisonment 
there,  and  other  restraints  therein  mentioned, 
are  against  the  Taw  and  liberty  of  the  sabject, 
and  tltat  he  ought  to  be  discharged  of  that-  im- 
prisonment, and  to  have  reparations  for  his  daF- 
uiages  sustained  thereby.  5.  That  the  Impri- 
sonment of  Mr.  Prynn,  by  a  warrant  dated  the 
1st  of  Feb.  1633,  under  the  hands  of  Thomas 
lord  Coventry,  Lord  Keeper  of  the  Great  Seal 
of  England,  ilichnrd  lord  archbishop  of  York, 
Henry  earl  of  Manchester,  Edward  earl  of 
Dorset,  Henry  lord  viscount  Falkland,  William 
lord  bishop  of  London,  Edward  lord  New- 
burgh,  and  sir  Thomas  Jermin,  is  unjust  and 
iUeigaly  and  that  tbity  oa^'  to  give  Mr.  Prynn 


satisfaction  ior  the  damages  sustained  by  \m 
imprisonment.'' 


"  The  Sentence  of  tbe  Court,"  says  Kennef^ 
''  was  a  Fine  of  5,000/.  upon  each  delinquent 
to  the  king,  with  pillory  and  loss  of  ears,  and 
the  rery  remainder  of  tta^ :  after  which  suiTer- 
ing,  they  were  committed  close  prisoners,  on^ 
to  the  ciistle  of  Lanceston  in  Cornwal,  another 
to  the  castle  of  Lancaster,  and  a  third  to  Car- 
narvon castle  in  Wales;  from  wlience  they 
were  afterward  removed  to  remote  islands,  and 
no  access  of  friends  allowed  to  them.  And 
here,  though  the  insolence  of  these  men  was 
very  great,  their  punishment  was  thooght  ex 
tremely  to  exceed  it.  Some  moderate  penal- 
ties might  have  left  them  under  the  neglect  of 
being  bold  and  imprudent  writers.  But  these 
terrible  blows  upon  them,  raised  them  in  the* 
eyes  of  the  people  into  the  reputation  of  suf^ 
ferers  and  confessors  for  the  best  of  causes. 
Religion,  Liberty,  and  Property.  The  lord 
Clarendon  delivers  a  wise  and  true  opinion  of 
these  men,  and  their  pro&ecotion.  *  The^ 
'  were  three  persons  most  notorious  for  their 
'  declared  malice  against'  the  government  of 

*  the  church  by  bishops,  in  their  several  Books 
'  and  Writings,  which  they  had  published  to  cor* 

*  rupt '  the  people,    with  circumstances  very 

*  scandalous,  and  in  language  very  scurriloM' 
'  and  impudent ;  which  all  men  thought  de* 
'  served  very  exemplary  punishment:  they  were 
'  of  the  three  several  professions  which  md  the 

*  most  inflnence  upon  the  people,  a  divine,  a 
'  common  lawyer,    and  a  doctor  of  physic; 

*  none  of  them  of  interest,  or  any  esteem  with 
'  the  worthy  part  of  their  several  professioiH^ 
^  having  been  formerly  all  looked  upon  under 

*  characters  of  reproach :  yet  when  they  were 

<  all  sentenced,  and  for  tbe  execution  of  that 
■  <  Sentence    brought  out  to  be  punished   as 

*  common  and  signal   rogues,  exposed  upon 

*  scaffolds  to  have  their  ears  cut  off^  and  tbcir 

<  faces  and  forelieads  branded  with  hot  irons^ 

<  (as  the  poorest  and  must  mechanic  male* 

<  factors  used  to  be,  when  tbey  were  not  able 
'  to  redeem  themselves  by  any  fine  for  their 

*  trespasses,  or  to  satisfy  any  damages  for  the 

*  scandals  they  had  raised  against  the  good 
'  name  and  reputation  of  others)  men  begun  no 

*  more  to  consider  their  manners,  but  the  men; 
**  and  each  profession,  with  anger  and  indigoa- 

*  tioB  enough,  thouglu  their  education,  and  de* 
'  gives,  and  quality,  would  have  secured  them 

<  from  such  infamous  judgments,  and  treasured 

*  up  wrath  for  the  time  to  come.' " 
Lord  Clarendon  says,  *^  There  cannot  be  a 

better  instance  of  the  unruly  and  mutinous 
spirit  oi  the  city  of  London,  which  was  then 
tiie  sink  of  ail  the  ill -humours  of  the  kingdom, 
than  the  triumphant  entry  which  some  persons 
at  that  time  made  into  London,  who  hail  been 
before  seen  upon  pillories,  and  stigmatized  at 
libellous  and  infamous  offenders :  of  w  hich 
classes  of  men  scarce  any  age  can  afford  the 
like.  There  had  been.tluree  persons  of  several 
profeuions  some  yean  before  cemiired  in  th» 
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Star-chamber^  William  Pry  on  a  barrister  of 
LincoluVinn,  John  Bastwick  a  doctor  of  phy- 
sic, and  llenry  Burton  a  minister  and  lecturer 
of  London. — The  first,  not  unlearned  in  the 
profession  of  the  law,  as  far  as  learnin;;  is  ao 
quired  by  ttie  mere  reading  of  books ;  but  be- 
ing a  person  of  great  industry,  had  spent  more 
time  in  reading  divinity;  and  which  marred 
that  divinity,  in  the  conversation  of  factious 
and  hot-headed  divines:  and  so,  by  a  mixture 
of  all  three,  with  the  rudeness  and  arrogance  of 
l|is  own  nature,  had  contracted  a  proud  and 
venomous  di)Uke  to  the  disciplioe  of  the  Church 
of  England  ;  and  so  by  degrees,  as  the  progress 
is  very  natural,  an  equal  irreverence  to  the  go- 
vernment of  (he  state  too ;  both  which  he  vented 
m  !»everal  absurd,  petulant,  and  suuorcliious 
discourses  in  print. — The  second,  a  half-witted, 
cracli-brained  fellow,  unknown  to  eithe%  uni- 
versity, or  the  college  of  phy^^iciansf ;  but  one 
that  had  spent  his  time  abroad,  between  the 
schools  and  the  camp,  fyr  he  had  been  in  or 
passed  through  armies,  and  had  gotten  a  doc- 
torship,  and  Latin ;  with  which,  in  a  very  flow- 
ing style,  witii  some  wit  and  much  malice,  he 
inveighed  against  the  prelates  of  the  cburc^i  iit 
a  book  which  he  printed  in  Holland,  aud  in- 
dustriously dispersed  in  London,  and  through- 
out the  kingdom;  having  presumed,  as  their 
modesty  is  always  equal  to  their  obedience,  to 
dedicate  it '  to  the  sacred  majesty  of  the  ki*  g.* 
-^Tbe  third  had  formerly  a  kind  of  relation 
by  service  to  the  king ;  having,  before  he  took 
orders,  waited  as  closet-keeper,  and  so  attended 
at  canonical  hours  with  the  books  of  devotion 
upon  his  majesty  whea  he  was  prince  of  Wales; 
find  a  little  before  tlie  death  of  king  James  took 
orders :  and  so  his  highness  coming  shortly  to 
be  king,  the  vapours  of  ambition  fuming  into 
bis  head  that  he  wsts  still  to  keep  his  place,  he 
wouM  not  think  of  less  than  being  clerk  ai  the 
closet  to  tlie  new  king,  which  place  his  eaajesty 
eooferred  upon,  or  rather  continued  iq,  the 
bishop  of  Durham,  Dr.  Neyl,  who  had  loag 
served  king  James  there.  Mr.  Burton  thas 
disappointiMi,  and,  as  he  called  it,  despoiled  of 
Ills  right,  would  not,  in  the  greatness  of  his 
licart,  sit  down  by  the  aifront;  but  oonmitted 
two  or  three  such  weak,  saucy  iodiscretioos,  as 
caused  an  inhibition  to  be  sent  hinx,  <  that  he 

*  abould  not  presume  to  oome  any  more  to 

*  court;'  and  from  that  time  he  resolved  to  re-' 
vetige  himself  of  the  bishop  of  Durham,  upon  ; 
the  whole  order;  add  so  turned  lecturer  and 
preached  against  them;  being  endued  with 
malice  and  boldness,  instead  (»f  lea^mag  aad 
•nytoieraiUe  parts* 

^*  These  tbree  persons  bavinc  been  for  several 
lollies  and  libelling  humours,  brst  gently  repre- 
bended;  and  after,  for  their  incorrigifaleaess, 
more  severely  censured  and  imprisoned;  •found 
soiBe  means  m  |iriion  of  oorrespondeaee,  trbich 
was  not  before  knowa  lo  be  between  ihem; 
and  to  combiae  themselves,  in  a  more  pestilent 
and  seditious  Libel  <ban  they  had  ever  before 
1«oted ;  in  which  th«  htmour  of  the  king,  quee% 
aoanaelkfi^aadibyuipi^  ftae^iicbtvyial  iJiMm 


blasted  and  traduced;  which  was  faithfully  dis- 
persed by  their  proselytes  in  the  city.  The 
authors  were  quickly  and  easily  known,  wd 
had  indeed  too  much  ingenuity  to  deny  it;  and 
were  Uiereupon  brought  together  to  tbt  Star- 
Cham  ber  ore  Unui;  where  they  behaved  tbenn 
selves  with  marvellous  insolence;  with  fuli  coo- 
fidence  demanding  '  that  the  bishopS  who  sate 
'  in  the  court,  being  only  the  archbishop  of 

*  Canterbury,  and  the  bislmp  of  Londun,  miglit 
'  nru  be  preaent,  because  they  were  enemies, 

*  so  parties :'  which,  how  scandalous  and  ridi- 
culous soever  it  seemed  then  there,  was  f;ood 
logic  and  good  law  two  years  after  in  Scotland, 
and  served  to  banish  the  bishops  of  that  kin^ 
dom  both  from  the  Council- table  and  the  as- 
sembly. Upon  a  very  patient  and  solemn  bssr- 
ing,  in  as  full  a  court  as  ever  I  saw  in  that 
place,  without  any  difference  in  opinion  or  dis- 
senting voice,  tkey  were  all  three  censured  ss 
scamialous,  seditious,  and  iafaraous  personi, 
'  to  k>se  their  ears  in  the  pillory,  and  to  be  ioh 

*  prisoned  in  several  jails  during  the  king's  plea- 
'  sure ':'  all  which  was  executed  with  rigour 
and  severity  enough.  But  yet  their  itch  of 
libelling  still  broke  out,  and  their  friends  of 
(he  city  ftiimd  a  line  of  communication  with 
I  hem.  Hereupon  the  wisdom  of  the  state 
thought  fit,  that  thorie  iniectioqs  sores  should 
breath  out  their  corruption  in  some  air  more 
remute  from  iliat  calclHog  city,  and  less  liabl« 
to  the  coatagion :  and  so,  by  an  order  of  the 
lords  of  the  eoaacil,  Mr.  Prynn  was  sent  loa 
castle  in  the  island  o£  Jersey  ;  Dr.  Bast«ick 
to  Scilly  ;  and  M#.  Burton  ti>  Gsiefmmy;  wbert 
they  remained  unconsidered,  and  ttnly  I  think 
ttn|»itied,  for  they  were  men  of  no  virtue  or 
merit,  lor  the  space  of  two  years,  till  the  bcgifr- 
uing  of  this  present  parliament. 

'<  Shortly  upon  that,  Petitions  were  pre> 
sented  by  their  wives  or  friende,  to  the  home 
of  commons,  expressing  their  heavy  censures 
and  long  sukeriags ;  and  desiring,  oy  way  of 
appeal,  <  that  the  justioe  and  ngonr  of  that 
<  sentence  might  be  reviewed  and  considered ; 
^  and  (bat  their  persons  anight  be  brou|ht  from 

*  tliose  remote  and  desolate  places  to  Loudon, 
'  that  so  they  might  be  able  to  laciiitste  or 
'  attend  (heir  own  hu6ine«s.*  The  sending  for 
them  out  of  prison  (which  was  the  main)  took 
np  much  considemtion  :  for  thougli  very  maav 
who  had  no  kindness,  had  yet  compassion  for 
the  men ;  thinking  they  had  Xufferad  enoe^b ; 
and  liiat  thou<Eh  they  wene  acurvy  fisUoivs,  tiiey 
had  been  scurvily  used :  and  oUaers,  had  not 
only  affection  to.  their  parsoas  as  having  suffered 
lor  a  common  cause ;  but  were  conoem<Hl  to 
revive  and  improve  their  usel'ul  (acuities  of 
libelling  and  iwiling  auth«>r}ty ;  and  to  ntake 
those  (ebullkions  oil'  their  malice  not  thoiigbt 
noisom  to  tUe  state :  yet  a  Sentence  of  a  «a- 
preme  oourt,  the  Star-Chamher  (of  which  tbejr 
had  not  yet  spoke  wtth  inseverenoe)  was  not 
lightly  to  be.  blown  off:  but,  when  they  were 
iolormed,  and  had  oonsidvredi  thai  by  that 
Sentence  the  petitioners  wtte  euadamaed  ao 
.eamtt  priiDoa  in  JjomUni;  aad  ;arer*  afterward 
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removed  thence  by  an  order  of  the  lords  of  the 
couocii ;  they  lookod  upon  that  order  as  a  vio- 
larion  of'the  Sentence :  and  so  made  no  scrapie 
to   order  *  That  the  prisoners  should  be  re- 

*  moved   from  those   foreign  prisons,  to  the 

*  places  to  whidi  they  were  regularly  first  com- 
'  milted.'  And  to  that  purpose,  warrants  were 
signed  by  the  Speaker,  to  the  governors  and 
captains  of  the  several  castles,  '  to  bring  them 
in  safe  custodv  to  London  :'  which  were  sent 
with  all  possible  expedition. 

**  Prynn  and  Burton  being  neighbours  (though 
in  distinct  islands)  kuided  at  the  same  time  at 
Soachampfinn ;  where  the^  were  received .  and 
entertained  with  extraordinary  demonstrations 
of  affection  and  esteem ;  attended  by  a  mhr^ 
vellous  conflux  of  company ;  and  their  charges 
not  only  borne  with  great  magnificence,  but 
liberal  preeeats  given  to  them.  And  this  me- 
thod and  -ceremony  kept  them  aompany  all 
their  journey,  great  herds  of  people  meeting 
them  at  their  entrance  into  all  towns,  and  wait- 
ing upon  them  out  with  wonderftd  acclamations 
of  joy.  When  they  came  near  to  London, 
nauhitndes  of  people  of  several  conditions, 
some  00  horseback^  others  on  foot,  met  thetn 
some  miles  firom  the  town.;  very  many  baring 
been  a  day's  joorney  ;  and  they  were  brought, 
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about  two  of  the  clock  in  the  afternoon,  in  at 
Charing-cross,  and  cyried  into  the  city  by 
above  ten  thousand  persons,  with  boug^is  and 
flowers  in  their  hands;  the  common  people 
strewing  flowers  and  herbs  in  the  way  as  they 
passed,  making  great  noi&e,  and  expressions  of 
joy  ibr  their  deliverance  and  return ;  and  in 
those  acclamations,  mingling  loud  and  virulent 
exclamations  against  the  bishops,  *  who  had  so 
'  cruelly  prosecuted  such  godly  men.'  In  the 
same  manner,  within  five  or  six  days  afler,  and 
in  like  triumph.  Dr.  Bastwick  returned  from 
SciUy ;  landing  at  Dover ;  and  from  thence 
bringing  the  same  testimonies  of  the  affections 
and  zeal  of  Kent,  as  the  others  bad  done  from 
Hampshire  and  Surrey^  was  met  before  he 
came  to  Soothwark  by  the  good  people  of  Lon* 
don,  and  so  conducted  to  his  lodging  likewise 
in  the  city.''     i  Clarendon,  199. 

By  the  Habeas  Corpus  Act,  SI  Car.  $,  §  19, 
it  is  enacted^  That  no  subject  of  the  realm, 
inhabitant  or  resiant  of  England,  Wales,  or 
Berwick  upon  Tweed,  shall  be  sent  prisoner 
to  Scotland,  Ireland,  Jersey,  Guernsey,  &c. 
or  other  place  beyond  the  .«ens,  under  lie.ivy 
penalties  apon  all  persons  concerned  in  coa<- 
tnving  such  commitment,  or  transportation. 


146.  Proceedings  in  the  Star-Chamber  against  Dr.  John  WrLLiAMs, 
Bishop  of  Lincoln,  for  publishing  talse  News  and  Tales  to  the 
Scandal  of  his  Majesty  s  Government ;  for  revealing  Counsels 
of  State  contrary  to  bis  Oath  of  a  Privy  Counsellor  j  and  for 
tampering  with  the  King's  Witnesses;  13  &  14  Chakles  I. 
A.  D.  1637.     [2  Rushw.  Coll.  416.  803.] 

rusal  of  certain  ExaminatioQs  taken  by  the 


Sir  John  Banks  knight,  his  Majesty's  Attorney- 
General,  Plaintilf,  the  right  reverend  Father 
in  God,  John  Loiti  Bishop  of  Lincoln,  Wal- 
ter Walker,  Tho.  Lund,  CadwahderPowel, 
Uichard  WiUiams,  WUIiam  Catlin  clerk, 
£ci.  Lake,.  Jo.  Moateyn,  and  George  Wal- 
ker, Defendants. 

PrIGEON'S  credit  coming  in  question,  being 
a  material  Witness  for  the  Bishop  of  Lincoln, 
tlie  kihg's  Attorney-General  let  fall  the  first 
Bill,  fearing  a  defect  of  testimony,  and  preferred 
a  second  oill  against  the  bishop  for  <  tafnper- 
*  ing  with  the  king's  witnesses/  and  npon  that 
account  the  Cause  came  on  the  11th  of  July, 
1637,  which  held  nine  days  debate  in  bearing ; 
and  great  was  the  concourse  of  people  every 
day  to  the  court  of  Star-Chamber  to  hear  this 
great  Cause,  the  Bishop  being  at  that  time 
much  pitied  by  the  peoulei,  who  then  cast  out 
speeches  that  that  sisbop  was  prosecuted  be- 
cause the  state  wanted  Money  to  go  to  war 
against  the  Scots,  and  that  it  was  fit  he  should 
bleed  in  his  purse  by  the  Censure  of  the  court 
of  StaM3hamber  to  pay  a  round  fine  to  the  king 
of  10  or  19,000/. 

The  lofomifition  doth  charge  the  said  Bishop 
vich  %  practice  iindoly  to  gsin  the  sight  snd  pe- 

voIh  ni. 


Lords  of  his  majesty's  Privy-Council,  and  com« 
manded  by  tliem  to  be  kept  secret  from  the 
view  of  all  men,  to  the  end  unlawfully  and  cor« 
ruptly  to  procure  Witnesses,  directions  and  in- 
structions for  Witnesses  to  make  Proofs  to  con* 
tradict  and  weaken  the  said  Examiitations :  and 
fur  practising  and  corruptly  tamp^r>ng  with 
Witnesses  to  refract  their  former  Testimonies, 
and  to  vtixy  from  the  same  upoij  their  second 
Examination :  And  for  tampering  with,  and 
soliciting  other  Witnesses,  produced,  and  to  be 
examined  for  his  majesty,  not  to  depose  against 
the  said  t.ord  Bishop,  but  to  conceal  their 
knowledge,  and  say  they  did  not  remember; 
and  for  Penurv  in  An  Affidavit  made  by  the 
Defendant  Catlin  in  this  Court,  and  suborna- 
tion thereof:  And  for  other  ofiences,  as  by  the 
said  Compla[inant's  Information  more  at  large  it 
doth  and  may  appear. 

Upon  full  and  deliberate  hearing  whereof  it 
plainly  and  evidently  appeared  to  this  honour- 
able  Court,  that  there  oeing  another  Cause  for* 
merly  depending  in  this  court,  between  his  ma- 
jesty's A ttf<roey- General  Plaintiff,  and  the  said 
Lord  Bishop  of  Lincoln  Defendant,  for  publish- 
ing false  News  and  Tales,  to  the  scandal  of  his 
miyesty's  Goveroment|  nod  for  revealing  of 

3d 
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Counsels  of  State  contrary  to  his  oatb  of  a  pri- 
vy-coui)s>eilor ;  one  John  Prigeoo^  gc'^t.  was  in 
that  cause  examined  as  a  Witacss  for  the  De- 
fendant,  and  by  an  Order  made  in  Hillary 
Term  10  Cor.  regis,  liberty  was  given  to  the 
Plaintiff  to  examine  the  credit  of  the  said  Pri- 
geon  upon  certain  Exceptions,  which  were  de- 
livered into  this  court :    And  liberty  given  to 
the  Defendant  also  to  exauiiue  Witnesses  to 
uphold  and  maintain    bis  credit;    in  one  of 
which  Exceptions  was,  amongst  other  things, 
contained,   1  hat  the  said  Prit^eon  being  by  r.ne 
Elizabeth  Hodgson,  upon  her  oath,  accused  to 
have  begotten  a  bastard  child  on  'her  body : 
And  being  by  the  two  next  justices  of  thi;  peace 
adjudged  the  reputctl  father;  and  appealin<; 
from  them  to  the  next  Quarter-sebsionb.iield  in 
the  9th  year  of  his  majesty's  icign ;  to  mislead 
the  court  of  Quarter-sessions,  and  to  free  him- 
self from  that  accusation,  did  nt  several  times, 
and  by  several  persons  and  means,  alter  he  was 
to  accused,  labour  to  corrupt  the  said  Elizabeth 
Hodgson,  and  for  money  to  procure  her  to  lay 
the  said  bastard  child  on  some  oci>er  father, 
and  to  swear  that  some  other,  and  not  the  said 
Prigeon,  had  begotten  the  said  bastard;    and 
that  he  did  labour  some  Wititesses  that  could 
have  testified  against  him,  toucliing  ti.e  ^aid 
bastardy  at  the  said  Quarter-session?,  lo  suppress 
their  Testimonies,  and  drew  or  endeavoured  to 
draw  others  to  equivocate  upon  tlieir  oatlis, 
when  they  did  appear. 

Mr.  Gardiner,  liecorder  of  London,  made  a 
,  long  and  witty  defence  for  the  Bishop  for  seve- 
ral days  together,  much  of  which  is  repeated  by 
'tome  of  the  lords  hi  their  Speeche;},  which,  for 
brevity  sake,  we  on»it ;  referrini»  the  reader  to 
those  repetitions  which  some  of  tlie  lords  do 
make  of  the  Defence. 

As  to  the  first  BUI  depending  against  the  bi- 
shop of  Lincoln  in  the  court  of  Star-Chamber, 
jt  Was  occasioned  by  the  Examinations  taken 
})y  some  of  the  privy-council,  of  sir  John  Lamb, 
and  Dr.  Sibthorp,  wlio,  amongst  divert  other 
things,  testified  against  the  bishop  of  Lincoln, 
that  the  said  bishop  did  give  them  ereat  dis- 
couragement in  their  proceedings  in  the  Eccle- 
siastical Courts  against  the  Puritans ;  and  that 
(he  Bishop  asked  sir  John  Lamb,  what  kind  of 
people  those  Puritans  were  of  w  horn  he  com- 
plained, and  whether  they  did  pay  the  Loan- 
ploney ?  to  which  sir  John  replied,  Ihey  did 
conform  upon  that  account,  and  paid  their 
anoney ;  but  nevertheless  they  were  Puritans, 
not  conformable  to  the  Church  :  to  which  the 
bishop  replied,  If  they  pay  their  monies  so 
readily  to  the  king,  the  Puritans  are  the  king's 
best  subjects,  and  I  am  sure,  said  ihe  Bishop, 
the  Puritans  will  carry  all  at  last.  Tliese  Exa- 
minations were  sealed  up,  and  Mr.  Trun^bel, 
clerk  of  the  council,  was  recjuired  to  keep  them 
secret,  and  permit  none  to  see  them ;  but  a 
discovery  thereof  was  made  to  the  Bisiiop, 
%hich,  amongst  other  matters  of  state,  was  the 
•  occasion  of  the  first  Bill  in  this  court  against 
fibe  Bishopi  as  the  Information  did  set  foith. 


Sir  John  Banks  knight,  his  M^esty*s  Attorney- 
General,  his  Reply  in  the  Case  against  the 
Bishop  of  Lincoln. 

May  it  please  your  lordships;    Your  lord- 
ships have  heard  a  Defence  made  by  the  De- 
fendant's counsel,  that  consists  more  of  obser- 
vation than  of  proof,  and  in  examination  of  his 
Defence,  I  shall  make  it  appear  plainly,  that 
they  very  much  fail  io  their  own  observations. 
Ill  their  trbservations  they  have  been  corioasin 
distinction  of  times,  place,  and  other  circum- 
stances, to  descant  upon  the  particulars  of  wit- 
nesses, and  men  that  were  no  parties  to  the 
suit ;  but  for  tlie  main  substantial  parts  of  the 
Defence  they  have  omitted.    I  shall  desire  to 
observe  to  your  lordships,  that,  with  a  great 
scandal  on  his  majesty's  Proceedings  in  tbii 
C^ourf,  they  have  told  you  stories  and  talcs  that 
siiould  be  ground  of  this  suit,  viz.  That  it  was 
thiough  malice  and  hatred  between  sir  John 
Mouusou,  Mr.  AmcoCks,and  Prigeon  ;  whereas 
it  shall  appear  unto  your  lordships,  that  ths 
suit  was  upon  most  just  grounds,  for  the  vindi- 
cating of  pubhc  justice,   and  that  sir  Joha 
Mounson  hath  done  nothing  in  this  Cause,  hut 
according  to  the  duty  of  his  place,  and  clearing 
his  own  reputation.     It  will  be  necessary,  since 
these  thinii;s  have  been  stirred,  not  for  your 
lordships  information,  who  knows  it  well,  but 
fur  the  satisfaction  of  the  world,  to  clear  and 
justify  his  majesty's  proceedings,  that  I  gi^'e 
you  some  information  of  the  true  ground  of  this 
suit,  and  of  the  necessity  of  it. 

MichaelAias  4  Car.  an  Information  w«*  ex- 
hibited against  my  Lord  Bishop  by  my  prede^ 
ces^or,  and  that  was  for  the  contriving  and  pub- 
lishing divers  false  Tales  and  News,  to  the 
scandal  of  bis  majesty's  Government,  and  for 
revealing  some  things  contrary  to  the  duty  of 
his  place,  and  oath,  as  a  Privy-CounseUor. 
This  Cause  came  to  issue,  and  in  the  examina- 
tion of  Witnesses,  another  issue  happened,  a 
collateral  matter  by  itself  touching  tlie  credit 
of  Prigeon :  Upon  examination  of  this  it  fell 
out,  (witich  we  could  not  discover  befo^  publi- 
cation in  the  first  Cause)  that  there  had  been 
such  tampering,  seducing,  and  labouring  of  the 
king's  Witnesses,  as  never  was  in  any  cause  t 
There  )mth  been  such  preparations,  such  in- 
structions, such  limitations  to  his  own  Wit- 
nesses, to  direct  them  how  far  they  should 
swear,  to  what  to  give  answer, and  to  what  not. 
My  lords,  tliese  proceedings,  if  tliey  ought  be 
suffered,  tend  totally  to  the  subversion  of  all 
justice:  for  the  proceedings  in  this  Court, 
its  in  al]  other  courts,  is  by  examination  of 
Witnerises  returned  in  parchment,  notvivavoa; 
therefore  if  any  b©  instructed  what  to  swear  to, 
and  it  so  returned  in  writing,  wliether  throu§^ 
threats,  or  for  fear,  or  favour,  or  affection,  it  is 
impossible  you  should  give  a  just  Sentence, 
though  you  intend  it  never  so  clear.  My  lords, 
this  appearing  afler  publication  in  the  &rst 
Cause,  It  was  time,  for  example  sake,  to  bring 
this  Cause  and  these  Misdemeanors  to  a  public 
Seateace^  to  be  a  terror  ta  all  otbers  ^  ^^ 
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like.  So  fts,  my  lords,  this  Cause  ik  not  grotind- 
ed  upon  the  fabulous  story  between  sir  Jo. 
Mounson,  Mr.  Amcucks,  and  Pritfeon,  bur 
upon  these  just  grounds  ond  proceedings;  and 
herein  we  hAve  ^reat  cause  to  biess  God,  and 
maeuify  his  majesty's  justice,  that  we  live  not 
tmdfer  a  cobweb*law,  that  taketh  small  flies, 
and  lets  great  ones  pass.  This  presence  doth 
tell  usy*  tliat  honourable  persons  who  do  deserre 
^ell  have  his  majesty's  favour,  and  their  owi 
merits  do  receive  a  double  honour ;  and  this 
person,  how  great  soever,  if  he  deserve  ill,  he 
roast  receive  a  sentence  accoHing  to  his  just 
demerit. 

My  lords,  I  shall  come  now  to  the  particular 
Charges,  and  therein  I  shall  betrin  with  the  first 
Chaise,  which  is  concerning  the  tampering  with 
the  iuur  Witnesses,  who  deposed  about  this 
bastard-child;  whereiu  the  state  of  the  €(uestion 
atandetb  thus.  In  February  10  Car.  there  was 
■II  Order  far  the  examination  of  Prigeon's  cre- 
dit :  among  other  things  there  fell  out  a  ques- 
tion conceniiug  a  bastard-child,  wheiher  John 
PrigeoR  was  the  reputed  father  yea  or  no  ? 
There  was  for  the  proof  of  the  fact  produced  be- 
fore the  ju!ktices  Dr.  Topham  jmd  Dr.  Farmery ; 
and  before  the  justices  at  public  sessions  several 
vi^itnesses,  four  of  them,  Lunn,  VVetherel,  Anne 
Smith,  and  Tub,  deposed  directly,  that  this 
Prigeon  was  the  father  of  this  child ;  some  by 
conlession  from  bim,  some  by  confession  from 
herself  being  the  mother  of  the  child,  who  were 
present  at  the  time  of  her  delivery. 

These  Examinations  thus  taken  for  the  truth 
of  it  that  he  was  the  father  of  the  bastard-child, 
the  justices  did  certify  it  in  public  sessions  ac- 
cordingly. But  now  my  lord  of  Lincoln  con- 
ceiveth  with  himself,  that  he  cannot  support 
the  credit  of  Prigeon  (which  concerned  him  so 
much)  unless  he  could  get  these  four  witnesses 
to  vary  from  their  former  testimony,  and  by 
hit  aicents  hath  Uboured  as  you  have  heard. 
To  this  they  have  seemed  to  make  some  An- 
swer :  1.  The  Order  made  2  Maii  9  Car.  and 
that  was  before  sir  John  Bowles,  serjeant  Cal- 
lis,  and  others;  and  that  Order  was  to  acquit 
Prigeon  of  the  bastard-child,  and  to  lay  it  upon 
one  Booth.  To  that  I  shall  give  a  clear  an- 
swer: first  of  all.  Dr.  Topham  and  Farmery 
that  were  the  men  that  took  the  Examinations 
concerning  this  bastard-child,  were  not  present 
at  the  making*  of  this  Order.  Secondly,  The 
Witnesses,  those  four  of  them  that  should  give 
the  testimony  for  the  Proof,  no  one  of  them 
were  present :  and  it  is  proved  that  Wetberel 
was  hired  to  be  absent :  and  in  the  last  place, 
this  Order  S  Maii  was  contraried  by  the  Order 
3  Oct.  i^hen  all  the  other  justices  save  sir  John 
Bowles  were  present  at  the  sessions.  And  for 
the 'Older  that  was  confirmed  by  the  court  of 
KingVBench,  it.  was  upon  the  regality  of  the 
order,  but  not  in  respect  of  the  fii,ct.  And,  my 
lords,  there  is  aoother  f^round  of  it ;  for  at  that 
time  Prigeon  had  submitted  to  keep  the  bastard- 
child,  and  {^ven  bond  to  discharge  the  parish, 
and  main  tarn  the  child.  This  was  proved  by 
two  witDM6es»  but  the  offieacois  not  coDoero- 


ing  this  bastard^ child ;  for  suppose  a  man  had  a 
bastard-child,  will  that  make  his  testimony 
wholly  void  ?  The  Charge  is,  that  after  such 
time,  as  this  was  fully  deposed  by  four  wit- 
nesses, there  must  be  a  lal>ouring  with  them, 
and  giving  of  money  to  makje  a  retractation.  1. 
For  VVetherel's  retractation,  your  lordships  have 
heard  he  was  examined  ^t  the  sessicms  1  Oct. 
that  he  did  confess  there  John  Prigeon  iotreat- 
ed  him  not  to  appear  at  the  sessions,  and  that 
he  should  answer  to  no  more  questions  than 
the  court  asked  him  ;  this  was  bis  deposition  at 
the  sessions.  Being  examined  in  the  second 
Cause,  there  he  doth  miace  his  Deposition, 
160  Int.  he  sailh  Prigeon  did  not  draw  him  b^ 
bribes  or  rewards  to  equivocate.  And  that  it 
was  for  briber  and  rewards  it  appeareth  by 
Georoe  Walker's  Examination  ;  for  he  swear- 
eth,  that  this  money  was  to  be  paid  to  a  butcher 
by  6(L  in  a  joint;  so  it  was  not  given  as  a  bribe, 
but  by  6d.  iu  a  joint  of  meat.  George  Walker 
sweareth,  that  Owen  and  Powel  shewed  We- 
tberel a  J)ictionary,  and  shewed  him  tlie  mean« 
ing. of  the  word  Equivocation  and  Subornation, 
and  this  discourse  was  related  to  Elizabeth 
Smith.  To  which  the  Recorder  replied,  Mr. 
Attorney  mistakes  himself;  I  will  not  (saith 
the  Attorney)  touch  upon  any  thing  in  my 
Reply  that  will  not  plainly  appear  in  the  Books. 

To  take  oS  this  Charge  concerning  Wetberel, 
they  have  read  WetherePs  Deposition,  (against 
whom  all  this  proof  is)*to  tlie  S,  3, 4,  and  5  Int, 
to  which  Interrogatories  his  Deposition  is  « 
plain  negative  pregnant,  made  upon  a  leading 
Int.  thus  :  Whether  did  Powel  at  the  time  and 
place  aforesaid  renucst  you  to  write  your  name 
to  any  note  at  all  r  (to  shew  that  it  is  leading) 
Wetberel  answereth  Int.  5,  That  the  said  Powel 
(fid  not  in  January  aforesaid,  at  the  place  afore* 
said,  request  him  to  write  his  Answer  to  any 
note,  or  to  any  note  to  such  effect ;  so  he  swear* 
eth  he  did  not  at  tliat  time  and  place  sheif 
such  a  nOi^  The  Deposition  of  Walker  ia» 
That  by  the  direction  of  Owen  and  Powel  he 
tendered  the  note,  as  by  the  direction  of  the 
lord  bishop.  Anotlier  thing  upon  the  exnmina« 
tion  of  Wetberel,  he  was  not  examined  till  the 
16th  of  May  IS,  and  at  that  time  be  had  copiet 
of  Walker's  Examinations,  end  so  prepared 
himself. 

This  is  the  answer  I  give  to  the  Deposition  of 
Wetberel. 

They  had  next  George  Walker,  a  Defendant,, 
who  hath  confessed  against  himself  sufficient 
matter,  for  which  I  hope  your  lordships  will 
Sentence  him.  It  is  proved  he  was  imployed 
to  tamper  with  Alice  Smith,  and  he  must  be 
the  man  to  give  an  account  to  my  lord  bishop 
of  tlie  proceeding.  They  say  it  «ras  a  lawful 
andjustifiable  thmgto  ask  a  witness  a  ques« 
tion,  and  that  Wetberel  was  but  asked  the 
question,  and  nothing  more:  my  lords,  here  is 
more  than  asking  the  question,  it  appeareth  in 
the  proof  that  there  was  a  Note  delivered  by 
Powel  to  Walker  to  subscribe,  there  was  shew- 
ing to  vVetherel  a  Dictionary  to  expound  the 
words  Equivocation  and  Subomauon;  to  it 
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fvas  not  an  asking  for  bare  information^  bot  a 

tendering  of  notes  to  avoid  equivocation  in  the 

caiuMf. 

lo  ttie  neit  place  they  have  insisted  upon  the' 

Depoutiiin  of  Lunn  and  Alice  Smitb ;  wherein 
they  bay,  that  what  they  have  said  was  but  an 
i«3Li.>lanation  of  what  they  had  formerly  swurn, 
and  1)0  retractation,  itnd  that  it  was  lawful  fi/r 
a  VI  itnes>  to  explain  himself:  but  it  will  appear 
to  be  a  phiiii  retraciatiun.  1.  Alice  Smith  did 
di'pose  formerly,  that  Prii;eon  sent  fur  her,  de^ 
airing  her  tu  see  if  she  a)uld  get  the  woman  lay 
the  child  upon  auy  other.  That  was  her  De- 
position at  the  sessions.  But  in  the  second 
Cause  she  sweareth  it  was  to  get  her  to  lay  the 

^  child  upoi)  any  other  that  she  reputed  to  be  the 
father  of  it,  and  nut  upon  himself.  And  so  for 
Anne  Tub  her  Deposition  at  the  sessions,  that 
Prigeon  had  offered  her  20f.  to  get  her  lay  the 
child  upon  any  other  but  upon  him;  but  her 
Deposition  in  the  second  Cause  to  lay  the  child 
opou  some  that  were  the  tru&  father :  so  here 
is  a  l)epo^iiion  tiiat  a  bribe  should  be  ^^iven  to 
lay  tlie  child  up«n  any  other  hut  upon  Pi  igeon, 
and  now  to  depose  to  lay  the  child  upon  the 
true  father,  is  a  crossing  of  the  former  depo- 
sition, and  far  from  an  explanation. 

Thry  have  taken  some  Exceptions  to  Geoi^ 
Walker,  to  shew  how  improbable  n  thing  it  was, 
that  he  should  be  a  lit  pei'son  to  negociate  in  , 
this  hnsinessysind  thcv  told  your  lordships  some 
reasons :  Geoi^e  Walker  and  Prigeon  were  not 
kind,  and  therefore  unUkely  George  Walker 
should  be  emphi^ed  for  supporting  the  credit  of 
prigeon.  1.  In  this  particular  tiiey  have  not 
read  that  there  was  any  difference  between  them 
two.  8.  George  Walker  mif(ht  be  very  well 
made  choice  of  to  be  employed,  for  he  was  a 
proctor  in  my  lord  bishops  Court.  8,  Suppose 
there  were  ditfereoces  between  them  two,  this 
wab  an  empl^iyment  for  the  bishop  of  Lincoln ; 
ftr  this  was  a  servioe  for  my  lord  bishop,  who 
was  miirh  engaged  to  maintain  Che  credit  of  Pri> 
geon,  for  it  appears  out  of  his  own  mouth  by 
three  witnesses,  that  it  had  cost  him  1,300^.,  and 
tfiOOi  to  roaintaia  his  credit;  for  Prigeon  at 
this  time  had  taken  the  child  upon  him,  but  the 
service  that  was  to  be  done  was  for  the  bishopi 
Kid  therefore  George  Walker  a  fit  man  for  it. 
But  tliey  say  here  was  only  a  question  askid  of 
Alice  Smith,  whether  she  had  said  so  ?  here  was 
no  tampering  with  her  to  alter  her  Deposition : 
Look  npon  the  Deposition  of  Ahce  Smith  to 
lot.  39,  31,  and  thwe  it  will  appear  uoto  your 
loriKbips,  it  was  not  a  bare  asking  of  a  question ; 
did  not  he  say  it  was  to  Uj  the  child  upon  any 
other  that  was  the  true  father?  hue  the  very 
fjuestion  asked,  they  endeavoured  to  have  proved 
in  the  second  Cause.  The  quesdon  was,  wW 
tfaer  that  Alice  Smith  could  [lepose  that  Prigeon 
said  unto  her.  Get  tlie  vroman  to  lay  the  child 
mpon  rhe  true  fother?  Georn^e  Walker  brooght 
word  to  the  bishop  they  could  get  nothing  from 
her  as  yet.   , 

£.  Smith  Int.  S9.  saith,  Alice  Smith  did  then 
and  there  seriously  affirm,  that  Prison  offered 
her  6/.  to  lay  the  bastard  child  upon  any  other^ 


and  not  upon  him :  and  then  this  Deponent 
asked  her,  if  slie  were  not  mistaken,  for  he 
meant  it  was  to  lay  the  child  upon  any  other 
that  was  the  right  mther ;  she  answered  again, 
no,  she  was  not  mistaken,  the  bL  was  to  pro- 
cure her  to  lay  it  npon  any  other,  and  not  upon 
him ;  and  said  further,  that  the  woman  had  ac* 
knowledged  EVigeon  had  twice  the  use  of  her 
IxMly  against  the  church  wall}  that  George 
Walker,  in  the  presence  of  Powel  and  Owcn^ 
and  others,  rjclated  unto  them  the  substance  and 
effect  of  the  whole  discourse  whh  Alice  Smith' 
at  Morton;  and  one  of  them  desired  to  write 
his  Letter  to  the-  bishop  to  give  him  satisfac- 
tion, and  told  thb  Deponent  it  was  desired  by 
Owen  and  Powel  to  give  his  lordship  an  ac» 
count  of  their  journey ;  in  which  Lfftter  wss 
expressed,  that  they  oouid  gain  nothing  oat  of 
Ahce  Smith. — Mv  lortls,  to  confinn  tiiis  we 
read  Geoege  Walker  Int.  17.  who  proveth  the 
like  pressing  of  Alice  Smith ;  and  in  the  end 
the  consequence  was,  Ahce  Smith  did  vary  from 
what  she  bad  formerly  sworn. 

I^ext  place  they  have  given  some  Answer 
unto  Robert  Richardson,  to  the  35  Int.  (which 
being  read  was  to  this  effect)  saith,  John  Pri* 
geon  the  elder  did  acquaint  this  Deponent  to 
come  and  speak  with  the  bishop  of  Lincoln  be- 
f  »re  his  Examination,  and  accordingly  his  lord- 
ship did  in  his  little  parioor  speak  with  this  De- 
ponent, and  did  then  and^  there  acquaint  him, 
that  he  had  seen  the  copy  of  the  Examinations 
taken  at  the  Sessions,  and  did  ask  this  Depo- 
nent who  drew  up  the  sense ;  this  Deponent 
answered  his  lordship,  that  he  did  it  as  clerk  of 
the  peace :  the  Bishop  said,  he  was  mistaken 
in  the  penning  of  the  Deposition,  for  that  he 
should  have  said,  to  lay  the  child  iipon  the  right 
father,  and  npt  otherwise.  The  Bishop  askrd 
how  he  would  interpret  the  Record ;  lie  said 
he  could  think  no -otherwise  of  it  than  as  the 
Witness  had  sworn.  And  this  Deponent  fur- 
ther saith  be  verily  believeth  his  loraship  woukl 
have  bad  hhn  to  have  ahered  the  Record,  tliat 
it  might  not  trench  npon  Prigeon's  credit,  for  he 
wottU  have  had  him  given  it  a  risht  fother. 

Jily  lords,  TOtu  lordships  may  observe  first  of 
all,  tiiat  my  Lord  Bishop  sent  for  Richardson  to 
come  to  mm  and  speak  with  him,  before  he 
shoold  be  esamined ;  dien  my  lord  asked  who 
drew  the  Depositidn  of  Anne  Tub  and  Alice 
Smith ;  he  told  him  they  were  drawn  up  in  open 
court;  he  said  he  thought  the  Deponent  was 
deceived,  for  it  should  be  npon  the  nght  fother; 
so  here  was  a  retractation,  whidi  was  the  Doint 
in  issue.  3.  He  asketh  him  how  he  would  in* 
terpret  the  Record,  and  wished  him  to  be  tender 
of  Prigeon's  credit. 

My  lords,  this  is  of  great  oonseqoenee ;  for 
if  my  Lord  Bishop  could  have  gained  the  rasing 
of  this  Record,  to  lay  the  bastard  child  upon 
any  other  that,  was  the  right  fother,  then  he  bad 
gained  the  cause ;  for  the  tampering  widi  Wit- 
nesses was  the  ground  of  the  cause. 

The  next  Objection  they  made,  wfts  touching 
the  fetching  away  of  this  same  Aliee  Smitli. 
They  ha;ve  toU  your  lordships,  ^lat  she  wss 
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brought  to  Hantington,  and  not  finding  the  conn 
iniiskioners  there,  tbejr  brought  her  up  to  Lon- 
don, ftnd  here  the  was  examined,  and  if  the 
king's  Conndl  woald  have  examined  her,  they 
might  have  exhibited  Inierr';  and  they  have 
told  yoar  lordships,  thut  the  Charge  was,  that 
she  was  shifted  from  place  to  place,  that  ^lie 
might  not  be  examined  a9  a  witness  for  the  king. 
They  have, utterly  mistaken  this  Charge  of  the 
Information;  for  the  Charge  is,  that  they  did 
shift  her  away  from  place  to  place,  that  she 
should  not  be  examined  as  a  witness  at  the 
commission.  9.  Of  purpose  to  cause  her  to 
vary  and  retract  her  testimony,  by  working  with 
her  during  the  time  of  the  execuuon  of  tho  com- 
mission, that  she  should  have  been'  examined 
for  the  king :  For  this  commission  was  executed 
at  Bedford  but  12  miles  from  Huntington, 
where  they  were  with  Alice  Sroitli;  and  if  they 
had  not  an  end  tn  it,  they  mteht  as  well  have 
brought  her  to  Bedford,  being  but  19  mUes,  as 
tu  London,  being  50  miles.  9  Marttj  the  com- 
mission was  executed  at  Bedford :  13  Martij 
execoted  at  Leicester:  21  Martii  adjourned 
and  executed  at  Dncoln  :  7  Aprilis  execoted 
at  Huntington ;  and  the  very  day  that  she  was 
examined  at  London,  this  Alice  Smith  they  sent 
unto  her,  and  proffered  her  money,  told  her  she 
should  never  want;  she  went  away  in  poor 
habit,  glad  to  borrow  her  maid's  cloaths,  return- 
ech  agaiu  geiidewoman-Uke,  and  lendeth  money. 

They  say,  when  she  was  at  London,  she  con- 
tinued there  keeping  an  Ale-bouse  at  Whitting- 
ton's  Cat  tiU  the  sickness  in  Michaelmas  Term, 
and  then  was  forced  to  go  into  the  country ; 
and  ail  that  time  they  might  have  examined  her 
for  the  king,  living  in  so  open  a  manner.  I 
agree,  she  might  ^ve  lived  openWat  Whitdng- 
ton's  Cat,  and  be  known  to  the  Jfustices  of  the 
Peace  for  keeping  of  an  Ale-house,  or  perhaps 
for  her  good  behaviour ;  bat  how  the  prosecutor 
of  the  Cause  should  come  to  find  her,  I  knew 
not :  when  she  was  with  her  husband,  all  his 
goods  had  like  to  have  been  taken  in  execution, 
atid  9 he  had  not  40s.  to  redeem  them ;  yet  she 
liod  means  enough  tu  furnish  an  Ale-house,  and 
to  live  afterwards  gentlewoman-like.  But,  my 
lords,  they  have  pressed  us  how  we  bring  these 
Charges  home  upon  my  Lord  Bishop,  nothing 
fixeth  upon  him  they  say;  God  forbid  he  should 
,  be  chained,  unless  he  be  an  actor  or  procureir. 

1.  Observe  these  retractations,  and  tliese  va- 
riations in  the  Depositions,  they  were  procured 
to  maintain  the  credit  of  Prigeon :  It  appeareth 
by  three  Witnesses  that  have  been  read,  out  of 
my  Lord  Bishop's  own  mouth,  that  the  main- 
taining of  the  credit  of  EVigeon  hath  cost  my 
Lord  Bishop  1,300/.  and  another  speaketh  of 
1,000/.  If  this  Cbaree  come  not  home  to  my 
Lord  Bishop,  why  should  he  conclude  himself 
of  expending  l,dOO/.  to  maintain  his  credit ;  for 
it  did  concern  my  Lord  Bishop,  for  he  was  his 
principal  Witness  in  the  first  Cause. 

Owen  and  Powcl  were  the  servants  of  the 
Bishop;  and  wlien  in  their  journey  they  could 
not  prevail  any  thing  with  Alice  Smith,  then  the 
account  of  tus  mtist  be  given  to  my  Lord  Bi- 


shop^ and  Walker  must  write  a  letter  accord- 
ingly :  Ctti  ^jui,  say  they,  who  should  receive 
boiefit  but  Prigeon  ?  Prigeon  was  the  principal 
witness  in  the  first  Cause,  my  Lord  Bishop  did 
maintain  his  credit;  it  was  no  advantage  to 
Prigeon,  for  the  bastard  child  was  submitted 
unto.  And  then  your  lordships  have  heard  what 
a  tampering  hath  been  with  Richardson,  and 
that  by  my  lord  himself,  who  sent  tor  him  to 
come  and  speak  with  him  l»efore  he  was  exa- 
mined; and  if  he  had  prevailed  with  Kichard- 
son  upon  this,  there  had  been  an  end  of  the 
business,  for  the  retractation  of  Anne  Tub,  and 
Alice  Smith,  and  Wetherel,  had  been  as  he 
would  have  it ;  then  for  the  leading  Interr'  ex- 
hibited hy  himself  in  this  Cause ;  so  as  I  bay 
these  things  trench  upon  the  Bishop,  and  upon 
Cadwallader  Powel,  and  George  Walker,  that 
were  employed  about  Alice  Smith:  he  pro- 
cared  Wetherel  to  subscribe  a  note,  would  have 
the  meaning  of  tlie  ivords  equivocation  dnd  su- 
bornation to  be  expounded;  and  this  is  the  mnn 
must  pive  an  account  of  the  proceedings  with 
Alice  Smith  to  the  Bishop;  and  all  this  appear- 
eth upon  his  own  Examination. 
These  are  the  things  upon  the  first  Charge, 

I  shall  proceed  to  the  second  Charge,"  my 
lord  bishop  of  Lincoln's  scandal  of  the  public 
Justices  of  the  sessions,  in  saying  the  Order  3 
Oct.  was  a  pocket^order,  made  in  an  inn  or 
an  ale-  house,  and  before  any  witnesses  were 
examined.  Your  lordships  may  remember, 
that  npoo  this  Charge  we  made  Proof,  1.  That 
the  matter  of  the  Order  was  resolved  by  the 
whole  ooort  2.  Thot  what  sir  Jo.  Mounson 
did  WAS  at  the  open  sessions,  at  tlie  desire  of 
the  other  justices.  3.  That  my  lord  bishop  of 
Lincoln  had  notice  of  the  doe  making  of  this 
Order,  and  vras  satisfied  it  was  justly  and  duly 
made;  yet  when  sir  John  Mounson  was  gone 
into  tlie  country,  he  questioned  it,  ttiat  it  was 
not  made  legally,  but  was  a  pocket-Order  made 
in  an  inn  or  an  ale-house;  proved  by  three 
vtitnesses. 

That  which  hath  been  said  against  tliis 
Charge,  That  the  bishop  had  reason  to  question 
this  Order  3  Oct.  for  J.  S.  told  him  sir  John 
Mounson  pulled  it  out  of  his  pocket  upon  the 
bench;  it  appeareth  by  Dr.  Farmery,  William 
Parkinson,  and  Mr.  buliison,  that  my  lord 
bishop  was  informed  the  Order  was  duly  made, 
yet  he  doth  publish  it  to  be  made  in  an  iuu  or 
an  ale-house. 

Next  place  they  say  Parkinson  was  a  single 
witness  ;  he  was  no  single  witness,  neither  for 
the  Tampering,  nor  fiir  the  Scandal:  for  it  ap- 
pears by  William  Amcorks,  the  bishop  would 
have  had  the  Order  3  Oct.  imj^eached ;  and 
that  if  he  were  examined,  he  should  say  nothing: 
Richardson  said,  that  tlie  bishop  would  have 
had  him  accuse  sir  John  Mounson  for  the  un- 
due making  of  the  order;  so  as  I  say  for  the 
scandal,  and  for  the  tampering  in  this  kind, 
Parkinson  was  not  a  single  witness ;  nor  in  the 
affirming  that  the  bishop  said  it  had  cost  him 
1,000{.  io  maintmn  the  credit  of  Prigeon,  for 
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sir  Tho.  Mounson  and  Smith  both  swear  the 
bisliop  said  it  had  cost  him  1,200/.  and  Parkin- 
son speaketh  of  l,000l.  and  said  further,  that 
the  Bishop  threatened  to  bring  him  into  the 
Star-Chamber,  because  he  would  not  comply 
with  the  bishop ;  but  they  say  against  Parkinson 
he  was  prepared  by.  an  Affidavit.  For  that, 
I  must  remember  unto  your  lordships  that  tbis 
i\tndavit  was  made  by  Parkinson  upon  occa- 
sion of  the  abuse  offered  by  my  lord  bishop  at 

^be  execution  of  the  Commission;  at  which 
time  the  second  suit  was  not  thought  of,  for  it 
was  doubted  whether  we  .should  proceed  upon 
the  Affidavit  according  to  many  precedents,  or 
by  way  of  Information,  whch  was  the  cause  of 
this  information.  Tliey  say  tliis  report  might 
be  raised  by  Prigeon ;  besides,  no  time  appears, 
when  this  scandal  was  raised ;  they  are  n:iis- 
takeu  in  this,  for  it  npper.reth  by  Parkinson 
43  Int.  that  the  bishop  said  20  Martij.  10  Car. 

•  it  was  a  Pocket-Order,  and  made  before  wit- 
nesses were  examined;  and  then  Richardson 
Int.  78,  to  the  Same  purpose;  and  £.  Smith 
Int.  78,  that  this  scandalous  report  was  publish- 
ed in  March  10.  They  say  here  was  only  a 
breach  of  a  promise;  the  bishop  onlV  made  a 
promise  to  sir  John  Mouni»on,  that  his  order 
should  not  be  examined  after  he  wns  gone  into 
the  country;  and  will  vour  lordships  punish  a 
man  for  the  breach  of  a  promif^e .-  the  breach 
of  the  promise  was  not  the  tiling,  as  the  be- 
traying of  the  truth  in  the  kingV  cause,  and  it 
was  the  policy  of  the  bishop  to  send  away  sir 
John  Mounson,  and  afterwards  draw  it  into 
question  in  his  absence. 

I  do  not  remember  any  more  they  have  said 
concerning  this  charge.  But  now  it  appeareth 
upon  this  charge,  1.  That  the  bislK>p  hath 
published  that  this  order  tvas  made  in  an  inn 
or  an  ale-house,  before  any  witnesses  were 
examined,  to  the  scandal  of  public  justice. 
That  is  the  first  offence  in  this  second  charge. 
2.  It  is  scandalous  against  bis  own  knowledge, 
proved  by  three  witnesses.  3.  His  endeavour 
to  suborn  Parkinson,  1.  To  send  for  him  before 
he  was  examined,  and  would  hare  had  him  say 
the  order  3  Oct.  was  made  in  an  inn  or  an  ale- 
house. 2.  To  affirm  to  Parkinson,  that  some 
of  the  justices  had  confes*ied  as  much,  and  did 
threaten  him,  that  if  he  did  not  agree  with  the 
justices,  he  should  be  questioned  in  the  Star- 
Chamber;  and  when  he  could  not  prevail  with 
him,  then  he  did  direct  him,  if  he  were  examin- 
ed he  should  answer  only  to  the  bare  Interr*; 
so  in  these  particulars  my  lord  bishop  is  con- 
cerned in  this  eharge.  Luno,  he  is  concerned 
in  this  also,  for  he  was  imployed  to  speak  with 
Parkinson,  and  kept  him  from  the  church,  lest 

'  he  should  meet  witli  Kilvert  who  was  an  in- 
former: And  Int.  5,  be  wished  Parkinson  to 
answer  to  no  more  than  to  the  bare  Int.  and 
he  should  be  well  paid  for  his  pains.  So  as  I 
shall  leave  tliis  second  charge,  which  doth  re- 
flect upon  my  lord  bishop  and  Lunn.  And 
whereas  they  have  pretended,  that  sir  John 

,  Mounson  should  be  an  enemy  to  Prigeon, 
there  was  no  proof  At  all  of  that  in  tht  hooks; 


for  in  trCth  he  was  the  best  means  to  release 
Prigeon,  to  get  the  older  in  the  KingVBeneht 

The  third  Chai]^e  is  concerning  the  Affidavit 
of  Catlin  11  May.  11  Car.  made  a  scandalous 
Affidavit,  which  was,  that  Parkinson  told  him, 
he  came  to  swear  against  the  bishpp,  and  that 
sir  John  Mounson  had  promised  him  lOOi.  for 
it,  and  he  woeld  swear  home,  and  feather  bis 
nest  by  swearing  against  my  lord  bishop.  1. 
Your  iordsliips  have  observed  ^at  manner  of 
pcreoti  he  was  that  made  the  Affidavit,  he  ap- 
peareth by  the  sentence  in  tlie  high  commission 
to  be  a  connmon  swearer,  a  common  bail,  &c 
so  infamous,  as  I  shall  not  need  to  repeat  the 
thing  in  the  sentence ;  and  for  aity  thing  said 
to  support  his  credit,  nothing  will  sway  with 
your  lordships  judgfnents.  That  that  Arodant 
IS  false,  appeareth  by  Parkinson's  ontli;  and 
that  it  was  contrived  in  an  Inn  in  the  presence 
of  Walker  and  Mostein  is  plainly  proved. 

In  this  the  Defendants  Counsel  6rst  make 
objection  against  the  Sentence,  that  this  ^eo- 
tcnce  was  after  si^ch  time  ns  he  was  examined ; 
and  thou&h  he  be  convicted  of  a  scandal  sub- 
sequent, that  doth  no  way  blemish  his  testi* 
mony  :  1 .  I  sny,  by  the  sentence  it  dnth  appear 
it  was  for  oQences  done  three  or  four  years 
before  his  deposition  taken ;  so  the  sentence 
was  for  matter  of  offence  done  before  his  de- 
position, and  the  senteoce  is  bat  de<Jaratory 
of  what  he  was  then :  But  they  have  read  five 
luiuibters,  that  Catlin  is  a  man  of  good  credit, 
and  one  that  praacheth  well,  and  maketb  a 
conscience  of  an  oath.  1.  These  witnesses 
are  but  such  witnesses  as  we  produce  upon  our 
hiw*wa|^er,  or  for  compurgators;  tbej  swear 
only  as  in  common  charity :  every  man  m  beuDd 
to  think  another  man  honest,  unless  they  did 
knqw  the  contrary,  and  some  of  these  witnesses 
live  a  great  way  off,  some  40  miles.  The  m^o 
part  of  their  defence  hath  been  to  discredit 
Parkinson,  and  that  they  have  done,  two  ways : 

1.  They  i$ay  he  was  a  disjguised  person,  and 
came  in  a  minister*s  habit,  and  called  himself 
by  the  name  of  parson  Watson,  to  entrap  Cat- 
lin, and  therefore  a  witQess  not  to  be  believed. 

2.  They  do  pretend  that  Parkinson's  depositiuo 
waS'taken  to  fortify  his  affidavit. 

For  the  first,  this  great  matter  that  he  should 
be  a  disguised  person,  and  forswear  his  name, 
and  called  himself  by  the  name  of  Parson  Wat- 
son,  and  Catlin  not  to  know  him,  the  matter 
was  thus. 

When  Parkinson  did  see  what  an  Affidavit 
Catlin  made  against  him,  }\e  did  say.  that  this 
Catlin  did  not  know  him :  to  that  end  and  pur- 
pose, going  with  Mr.  Culverwell  a  ^ntleman  of 
400/.  per  annum,  went  purposely  into  Cathn's 
company  to  see  if  he  did  know  him.  We  shall 
prove  unto  your  lordships,  that  Parkinson  did 
not  come  in  any  dis^bed  habit ;  true,  he  was 
in  a  black  suit,  but  m  no  minister's  habit,  not 
coat  upon  it,  but  in  a  black  suit  proper  for  a 
justice  of  peace's  clerk :  Your  lordships  will 
rather  believe  that  which  is  judicially  sworn, 
than  extrajudicially  spoken.  I  shall  desire  to 
read  two  or  tbrea  witoeHea  tp  pme^  that  Far* 
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kifison  did  not  come  in  any  such  disguised  ha- 
bit; which  being  read,  Mr.  Auorpej  proceeded^ 
^B^yiiig,  1.  I  shall  observe,  that  ihe  two  wit-> 
jaesses.  Booth  and  his  wife,  swear  he  did  not 
come  in  any  minister's  habit,  t.  It  appearetii 
for  half  an  hour  together  Catliii  did  not  know 
Parkinson,  till  Mr.  CulverwcJrs  laoghin^  at 
parson  Watson's  proffer  to  preach  at  CuiUh's 
church  next  day. 

In  this  third  Charge  I  shal^  obser\'e,  how  it 
treocbeth  upon  these  Defendants,  (1.)  You 
find  Catlin  guilty  of  perjury  in  making  of  a 
false  Affidavit  against  Parkinson ;  and  that  he 
hath  been  formerly  indicted  of  perjury,  your 
lordships  have  heard  by  the  sentence  in  th^ 
high  commission.  Walker  and  Mostein  were 
present  at  the  contriving  of  the  affidavit.  It 
viras  all  one  to  Catlin  whether  to  swear  against 
sir  Jo.  Mounson,  or  Dr.  Farmery. 

My  lord  bishop  of  Lincoln  (it  should  seem) 
did  take  this  as  a  courtesy  done  unto  him,  for 
he  did  intend  to  give  Catlin  a  living  of  80/.  per 
annum,  but  that  he  was  advised  by  Walker  to 
stay  this  living  till  this  cause  was  heard.  My 
lord  bishop  writ  his  letter  unto  Richardson  on 
Catlin's  behalf,  that  if  any  indictment  were  at 
•e6siuns  against  Catlin  for  a  common  barrator, 
he  should  stay  the  same,  and  Powel  his  own 
cervaut  carried  th«  letter.  Besides  witnesses 
swear  Catlin  did  bosst  of  his  favour  from  the 
bishop :  he  brfjUi;ht  gold  home  with  him,  be- 
sides 3/.  given  him  to  bear  his  charges. 

I  shall  now  proceed  unto  the  fourth  Charge, 
vrhich  stand^th  tlms :  20  Martii  10  Cai*uh,  a 
Commission  was  Executed  at  Lincoln,  and  this 
was  to  examine  him  touching  tiie  credit  of  Pri- 
geoo ;  drvers  Witnesses  were  there  produced  on 
t!ie  king's  part.  My  lord  bishop,  and  other 
the  Defendants  did  draw  frt im  the  king's  wit- 
nesses what  they  hud  doposed,  and  threatened 
some  ofthem  after  they  were  examiu^  on  the 
king's  part ;  this  is  the  charge. 

I^ncelot  Harpham  to  tlie  94th  Inter,  saith, 
upon  this  dep«jnent*s  relation  my  lord  bishop 
\«  illed  Lunn  to  call  for  pen,  ink  and  paper,  and 
ivisbed  this  deponent  to  write  down  the  sub- 
stance of  what  he  had  sworn,  which  this  depo- 
nent by  his  lordship's  persiiasions  did  ;  but  when 
his  lordship  had  ^ead  the  same  'he  liked  it  not, 
but  wibJied  the  said  Lunn  to  write  down  the 
substance  of  this  deponent's  Relation,  which  he 
did  accordingly,  and  then  this  deponent  sub- 
scribed his  name  thereunto;  then  the  Attorney- 
General  said,  here  was  ^he  offence  of  the 
bishop  to  drawn  from  Harpham  the  substance 
of  what  he  had  sworn,  the  charge  being  for  tam- 
periog  with  Harpham,  and  other  tlie  king's  wit- 
nesses. Bates  saith  be  was  sent  with  a  mes- 
sa^  from  tlie  bishop  to  Edward  Smith.  These 
things  are  laid  as  crimes  upon  my  lord  bishop 
in  this  fourth  charge.  (1.)  In  sending  for  Ed- 
ward Smith  before  he  was  examined,  and  con- 
veying bim  out  at  the  back*door,  that  my  lord 
bishop  should  instruct  him  what  to  depose, 
sending  for  him  after  examination,  questioning 
him  what  he  bad  deposed,  and  told  him  he  had 
iwora  maliciously.    Next  place  was  this  mes- 


sage intended  for  EH  ward  Smith.  (3.)  The 
thrcatenioi*  of  Edward  Smith  the  king's  witoesSy 
that  he  would  sit  upon  hs  skirts.  (4.)  My  lord 
bishop's  sending;  for  Harplium  aj'cer  he  was  ex- 
amined, maik.iug  bim  tet  down  the  substance  of 
his  deposition.  (5.)  William  Amcock  sweureth 
that  Powell  shewed  him  an  inierrugutory  rtadv 
drawn  to  swear  unto,  and  wished  him  to  be 
careful  what  he  swore,  when  he'was  examined 
for  the  king;  FOr  Lunn,  he  said,  he  never  played 
the  knave  but  in  this  business. 

As  to  the  executing  of  the  Commission  at 
Liocoh)  in  March,  10  Caruli,  wherein  Kilverk 
was  employed  to  attend  for  the  king :  my  lord 
bishop  of  Lincoln  called  him  base  fellow,  suucy 
fellow,  base  rascal,  proved  by  three  witnesses. 
The  charge  is  likewise  aeainst  Lunn,  wlio  called 
him  base  fellow,  and  told  him  '  if  the  business 
'  were  over,  he  should  know  he  was  a  man/ 
Tiiese  inipcrious  speeches  from  the  bishop  must 
needs  disheac^n  the  witnesses  that  did  come 
for  the  king: 

Lastly,  As  to  the  Charge  for  .undue  getting 
of  Copies,  to  the  intent  to  make  a  Counter- 
proof  of  the  Kind's  Witnesses.  Your  lordships 
may  remember  how  Allen  gave  infonnation  to 
the  king  against  the  bishop,  hx  the  contriving 
of  false  news  and  tales  scandalous  to  the 
king's  government.  The  rcferrces  that  took  the 
examination  of  Dr.  Jo.  Lamb,  Dr.  Sibthorpe, 
and  others,  they  did  trust  sh*  Willium  Beecher 
in  this  examination ;  they  gave  him  a  charge 
that  the  ei^aminations  should  be  kept  secret,  ac- 
cordingly he  sealed  them  up,,  and  when  his 
waiting  month. wa^  done,  he  delivered  them 
over  to  Mr.  Trumbell;  yet  by.  undue  means 
my  lord  bishop  got  copies  thereof.  (].)  It  ap- 
pcareih  by  sir  William  Beeoher,  inter.  5,  that  Ike 
was  moved  by  several  persons  at  court,  to  les 
the  lord  bisliop  understand  the  elfect  of  iheso 
examinations;  and  that  my  lord  bishop  made 
use  of  those  examinations,  it  appeareth  by  th» 
proof  that  hath  been  read ;  and  that  the  seal 
was  broken  off,  and  copies  dclivereti  to  his 
steward.  Now  whether  these  he  not  strong 
presumptions,  that  my  lord  bishop  had  the  sight 
ofthem,  I  must  leave  to  your  lordships. 

My  lords,  I  have  done  with  the  particular 
Charges,  and  your  lordsliips  have  heard  in  the 
prosecution  of  this  Cause,  and  in  the  proof  of  it, 
a  heap  of  Offences,  all  tending  to  the  subversion 
of  pubhc  justice;  a  labouring,  tampering, 
suborning,  seducing  and  sending  away  of  tl^ 
king's  Witnesses  to  suppress  the  truth,  to 
swear  against  the  truth,  and  to  caase'Witnesses 
to  make  retractation  ;  a  scandal  raised  a^^ainst 
the  proceedings  of  the  justices  at  the  sessions, 
and  m  particular*an  aspersion  cast  on  the  per- 
son of  sur  John  Mounson,  as  though  he  had 
made  the  order  in  an  Inn  or  an  Ale-house,  be- 
fore any  witnesses  were  examined.  I  hope 
your  lordships  will  clear  him  in  his  reputation, 
that  he  hath  done  nothing  in  this  cause  but 
what  becometh  a  person  in  his  place,  and  what 
at  other  tihies  hath  been  done  by  him  and  other 
justices  in  a  public  manner.  My  lords,  these 
OBenoes,  if  they  ware  committed  by  aa  ordi- 
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nary  person,  are  great  crimes  io  thex^selves,  but 
bein^  done  by  niy  tonl  bishop  o(  Lincoln,  who 
b  pr^iaiutj  to  i>e  a  guide,  a  light,  a  judge 
among  tiie  king*s  people,  and  to  have  a  superin- 
tendeot  cure  of  souls  within  his  diocei>5,  these 
things  considered  in  his  person  omst  needs  ag- 
gravate his  offences^  lor  him  tliat  should  be  a 
light,  to  become  darkness,  and  a  guide  to  lead 
men  into  error,  a  judge  to  overturn  the  course 
of  justice,  in  suborning  of  witnesses,  &c.  These 
things  if  they  be  not  remedied  will  draw  upon 
this  nation,  that  infamy  that  was  Uf>on  the  peo- 
ple of  Greece,  tliat  they  wouM  buy  and  sell 
ti^tiraony,  dare  mutuum  testimonium :  But 
what  followed  upon  that,  but  the  subversion 
and  ruin  of  the  common-wealth  ?  For  him  that 
hath  this  superintendent  cure  of  souls,  to  do  any 
thing  for  the  destroying  of  mens  souls,  it  is  an 
lii^^h  offence.  Fleta  lib.  5.  cap.  who  writ  in 
the  time  of  E.  t .  Si  Peij urns,  &c.  That  the  man- 
«hiyer  kilieth  the  body,  but  the  tubomer  killeth 
bis  own  soul,  and  the  soul  of  him  that  sweareth. 
1.  Against  my  lord  bishop  I  pray  Judgment, 
that  he  may  be  deeply  fined,  and  receive  a 
declaratory  Sentence  of  this  Court,  as  un- 
worthy of  any  Ecclesiastical  Dignity  or  Sacred 
Orders,  and  to  be  recommended  to  the  High- 
Commission  for  that  purpose ;  Pas.  34,  Elii. 
in  a  suit  in  the  Star-Chamber  .againf.t  the 
bishop  of  St.  Davids  for  contriving  and  pub- 
lishing of  a  forged  Will,  he  was  hero  fined  and 
referred  to  tlie  Hish  Commisfioa  for  further 
I. — 10  Jac  John bishop  of 


^own  was  conventcd  before  the  High  Com 
mission,  and  was  there  degraded  for  suborning 
of  Witnesses. 

Third  place,  I  desire  not  only  a  Reparation 
of  the  credit  of  sir  Jo.  Muonsoii,  but  damages 
for  the  scandal;  and  though  he  be  neither 
party  nor  relator,  yet  damages  have  been  given 
by  this  court  to  a  third  person.— 'Mich.  31 
Eiis.  Three  geotlemen  that  were  no  parties 
bad  300/.  damafes  given  them,  aa  it  the  case 
Of  the  king's  attorney  against  Price,  damages 
were  given  to  a  sherifftbat  was  no  party. 

Mr.  Attoroey^General  having  ended  his 
Reply,  the  court  proceeded  to  pass  their  cen- 
sure :  and  the  lord  Cottinfton  first  begun  and 
ipake  to  this  effect : 

The  Lord  CUHngton.  «  My  lords  ^  The 
business  we  are  now  met  about,  to  put  a  pe- 
riod unto  which  hath  taken  up  so  much  time 
already  in  thia  Court,  that  I  intend  to  be  very 
short  m  what  I  have  to  say.  If  we  go- to  thie 
wclUhead,  and  look  at  toe  original,  (from 
whence  these  foul  streams- have  issued)  it  is 
very  trocU,  and  the  inconveniences  my  lord 
bath  fallen  into,  are  rather  of  his  own  seeking, 
than  any  ways  properly  6ffered  unto  him  out  of 
the  former  pa^isages,  whicb  touched  his  repu- 
Cation  in  tnis  court :  however  that  maxim 
stands  tme,  -*  Qulm|.  est  fabricator  suss  for* 
*  tuna.'  I  am  sore  in  tiiis,  that  tlirou>;h  the 
whole  passage  and  corrent  of  it,  he  bath  sought 
and  wtoogbt  bis  own  overthrow ;  and  I  am  sorry 
that  so  g^at  a  pemn,  so  wise,  and  so  weiU 


experienced  a  roan,  and  one  who  hath  sate  here 
himself,  should  now  come  to  be  censured  for 
so  foal  crimes,  so  far  unbeseeming  his  function, 
and  those  dignities  he  hath  been  graced  withal 
in  iliis  commonwealth.  1  find  (all  the  way) 
several  undue  practices,  many  heinoys  at- 
temptsi,  and  foul  faul:s  in  his  agents,  cOunte- 
nauccni  (nay  maintained  and  set  on)  by  his  in- 
stigation, fur  which  I  hold  both  him  and  them 
worthy  the  censure  of  this  court. 

''  I  promise  brevity,  therefore  i  omit  the  re- 
lating of  any  tiling  concerning  the  truth  of  the 
matter,  which  a)ucemed  AHce  Smith  and  Eli- 
^beth  Hodgson.  If  that  Prigcon  had  been 
free  from  the  getting  of  the  bastard,  and  that 
he  had  suffered  that  way  innocently ;  it  had 
been  better  for  my  lord  of  Lincoln  to  have  ad- 
vised him  to  a  patient  undei^oing  that  afflic- 
tion, and  have  stopt  tlie  public  defomations, 
wiiicb  might  grow  thereupon,  with  as  little 
noise  as  he  might,  '  Quam  queat  roinimo :'  but 
these  stirs  which  follow  after,  and  the  great 
expences  which  my  lord  bishop  of  Lincoln 
%vas  at  to  preserve  Prigeon's  reputation,  plainly 
sliewed  there  was  somewhat  more  in  it  than 
ordinary,  when,  rather  than  that  should  be 
tainted,  my  lord  would  absolutely  overthrow 
his  own. 

'*  Prigeon  was  to  be  a  witness  for  my  lord 
bishop,  and  a  main  person  he  was,  on  whom 
be  depended  for  the  clearing  himself  of  those 
chams,  which  your  lordships  know  he  was 
taxed  withal,  by  the  first  bill.  In  the  mean 
time  a  bastard  is  laid  onto  him  by  Elizabeth 
Hodgson,  which  in  my  lords  estimation  was 
much  disabling  to  Pngeon's  testimony;  and 
therefore  m  v  lord  bishop  what  doth  he  ?  He 
not  only  laboure  to  suppress  a  truth,  and  to 
conceal  a  fault  in  his  witness,  but  he  will  have 
liim  discharged  of  it,  '  Quo  jure  quave  injuria,' 
it  matters  not. 

"  Hereupon  the  proceedings  of  the  justices 
of  the  peace  must  be  either  made  none,  or  put 
out  of  order,  so  that  they  stand  instead  of  none. 
A  new  father  must  be  found,  and  because 
there  was  a  commission  to  be  sate  upon,  and 
witnesses  to  be  examined,  some  must  be  ab- 
sented till  the  commission  was  over :  others  are 
deterred  and  threatened,  and  sir  John  Moun* 
son  and  Dr.  Farmary  must  be  held  for  to  act 
nothing  thaS  mast  'stand  in  this  cause,  (thougb 
io  the  public  sessions)  but  their  orders  in  that 
cause  are  pocket-orders. 

^*  Owen  and  Powel,  two  servants  to  my 
lord  bishop  of  Lincoln,  they  set  their  wits  to 
work  to  convey  Alice  Smith  out  of  the  way, 
-and  that  with  rewards  of  no  small  value.- 
Letters  are  Written,  and  much  ado  there  is  ; 
the  several  misdemeanors  of  Lunn  and  Walker 
are  apparent  enough ;  and  Catlin  he  comes  not 
bdiind  the  rest,  nor  must  I  let  bim  pass,  al- 
tbuugh  he  hath  better  luck  iu  the  carriage  of 
bis  knavery  than  any  of  the  rest ;  and  for  the 
procoring,  gaining,  and  keeping  of  depositions 
Irom  the  custody  of  the  oouod^table,  and  the 
clerks  there,  it  is  plain  enong)i,  I  wk\  make  my 
irord  food,  and  go  to  Censur^t 
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"  Cadwallader  Powel  I  fine  at  200/.  Owen 
I  fine  at  as  much ;  George  Walker  and  Cailin 
at  300/.  a-pieee. 

**  Lunn,  (who  is  an  agent  in  all  the  business) 
I  hold  him  unfit  fur  to  be  an  officer  nny  more, 
(he  now  being  a  Proctor-Kegister)  I  fine  him  at 


"  By  ihe  way,  my  lord,  give  me  leave  to  say 
what  1  tfiink,  it  is  not  always  necessary  in  this  " 
Court  to  have  a  truth  proved  by  two  eft  three 
Witne;>ses :  m4n  >%  ill  be  wary  in  Bribery,  c^nd 
Extonion,  and  the  like,  to  do  it  in  public,  or 
to  have  many  acquainted  with  those  works  of 


soot.     And  for  my  lord  bishop  of  Lincoln,  I    darkness.     And  singularis  Testa  many  times 
^ne  hira  at  10,000/.  to  the  king,  and  to  be '    '    '*  '  *    '  •.         .   . 

imprisoned  in  the  Tower  during  his  majesty's 
pleasure,  and  to  be  suspended  from  all  his  ec- 
clesiastical functions,  both  ab  officio  et  benejicio ; 
and  I  refer  him  over  to  the  ifigh  Commission- 
Court  to  Censure  him  as  they  think  fit  concern- 
ing his  degrees,  and  to  repair  sir  John  Moun- 
iun's  reputation,  to  pay  him  for  the  injury  done 
to  him,  m  particulftr,  1,000  marks.** 

Sir  John  Finch,  **  My  lords ;  This^  Cause 
hath  held  us  already  nine  days.  I  find  in  it 
six  Charges.  1.  The  first  and  main  is  fur  tam- 
pering with  Witnesses,  to  retract  their  Testi- 
monies, or  to  vary  from  the  same.  2.  For  se- 
ducing them  not  to  depose  at  all.  S.  For  un- 
due practising  to  gain  a  sight  of  some  Exami- 
nations kept  in  the  Council-Chamber  by  the 
Clerks  of  the  Council.  4.  For  preparins;.  and 
instructing  Witnesses  by  the  said  Examinations. 
5.  Perjury  in  Catlin  in  an  Affidavit,  and  subor- 
Dations  thereof.  6.  Other  undue  proceedings, 
thereby  to  cause  witnesses  to  say,  that  they 
did  not  remember,  or  the  like. 

^*  I  will  only  insist  upon  two  things;  1.  IIpw 
this  trenched  upon  my  lord  bishop  of  Lincoln. 
2.  How  far,  and  in  what  manner  he  pursued  it. 

**  I  question  ndt  whether  ttte  child  gotten 
upon  the  body  of  Elizabeth  Hodgsop  be  Pri- 
geon's,  yea  or  no ;  however  the  Justices  of  the 
PeaLce  at  the  sessions,  Dr.  Tophnm  and  Dr. 
Fannary  give  up,  that  it  is  laid  to  him  :  yut 
iegally  Pri«;eon  is  free,  for  by  a  Statute  13 
ISXiz.  though  the  Order  be,  yet  an  Appeal  may 
be  made.  Now  in  the  second  place,  what  is 
this  to  my  lord  bishop  of  Lincoln,  utrum  pater 
$it  necne  f 

^  The  Bishop  is  taxed  for  scandalous  Words 
in  matter  of  state,  contrary  to  his  duty  as  a  sub- 
ject to  his  sovereign,  contrary  to  his  Oath  us  a 
Privy*Couiiselior.  Now  Prigeon  being  a  Wit- 
ness, must  justify  that  np  such  fault  slipt  from 
my  Lord  Bishop,  his  testimony,  which  seems  to 
b<3  sospecced,  and  why  ?  not  tor  the  having  a 
child  fathered  upon  him,  but  fur  that  he  ^oes 
about  in  publico  to  suborn  witnesses,  and  to 
wrest  the  truth  by  unlawful  cour»es,  uiid  it  is  to 
be  thought  tiiat  he,  who  was  of  buch  an  evil 
conscience,  as  that  he  would  cause  others,  by 
any  way  of  bribes,  gifts,  threat*,  or  the  Uke,  to 
forswear  themselves,  and  hazard  tlieir  souls, 
might  himself  easily  be  uimpered  withal  to  do 
unjust  acts,  and  to  take  that  false  oath  also  by 
himself,  being  led  to  it  by  hopes  and  rewaids, 
ff  hich  lie  by  aU  means  sought  to  procure  in 
others,  for  his  own  safety. — Now  if  my  Lord  \ 


shall  move  and  induce  me  verily  to  believe  an 
act  done,  when  more  Proofs  are  shunned. 

**  But  to  cofne  to  some  of  4.he  particulars.  I 
find  here,  that  Wctherel  hath  been  often  tam- 
pered withal,  by  two  of  the  bishop's  servants, 
Owen  and  Powel,  and  there  was  a  note  shewed 
10 'George  Walker  to  enquire  of  Wetherel, 
whether  Prigeon  had  done  any  thing  with  him 
or  no? — But  to  take  oQ"  this,  (Mr.  Recorder 
saitb)  George  Walker  is  singutaris  Testis.  Now 
it's  plain  Wetherel  swears  punctually,  that  he 
met  with  Prii^con,  and  was  advised  to  speak 
sparingly,  and  no  more  than  he  needs  muiit. 

"  I'or  Alict  Sniitfj,  she  deposeth  that  Pri- 
geon wLthed  her  to  win  Eliz.  Hodgson  to  lay  it 
to  somebody  else,  and  he  would  give  her  20*. 
and  so  doth  Anne  Dove  ;  now  Alice  must  af- 
terwards equivocate,  and  sn y,  she  was  prufi'ered 
money  to  get  her  to  lay  it  on  the  ri^ht  father, 
which  to  induce  her  to  is  no  hurt.^— And  I  find, 
that  Alice  Smith  is  carried  away  on  horse-back 
by  Powel,  njid  absented  till  the  commission  was 
set,  and  was  past,  at  Lincoln,  and  then  brought 
back  again  by  Powel.  And  I  find  she  went 
out  poor  and  needy,  she  returns  well  clad,  gen- 
tlewoman-like, und  able  to  lend  8/.  at  a  time, 
who  was,  before  Owen  and  Puwcl  tampered 
nith  her,  so  poor,  that  her  goods  were  distrain- 
ed upon  for  rent. 

*'  George  Walker,  he  saith  he  could  do  no 
good  with  them,  and  so  writes  to  the  bishop. 
Now  for  Richardson,  the  Bitihop  told  him^  that 
he  knew  the  orders  that  were  made  at  the  ses- 
sions, and  Hichardson  is  tninpei*ed  withal  to 
suppress  that  order,  and  told,  thai  if  he  would, 
he  might  do  the  bishop  good  service. 

**  Now  for  Lunn,  I  find  him  run  through 
with  the  bishop  in  all  the  case,  he  teacheth  to 
smother  and  to  equivocate;  so  that  1  find 
Powel,  Owen  and  Walker,  guilly  of  th^  first 
charge;  Lunn  I  shall  sentence,  but  not  for  that 
charge. 

•*  Now  my  lord  himself,  out  of  his  own 
mouth,  professed  to  two  witnesses,  viz.  to  sir 
John  Mounson,  and  one  Edward  Smith,  that 
to  de^nd  Prigeon^s  credit  it  had  cost  tiim 
1,000/.  if  not  1,W0/.— My  Lord  Bishop  excepts 
against  some  Witnesse**,  as  Bateb  1  hold  lnm 
fiiulty,  and  for  Mr.  Kilverfs  misdemeanors, 
though  he  did  provoke  my  lord,  yet  he  should 
have  forborn.  It  was  not  so  nmch  to  aHronC 
my  Lord  Bishop,  as  to  animate  his  witnesses 
for  the  kinjt,  which  the  presence  of  so. great  ^ 
person  might  have  daunted.  * 

And  your  lordships  know,  that  in  the  cir- 


Bishop  had  used  other  means,  and  gone  the  ',  cuir,  if  a  great  man  have  a  cause  at  the  bar,  he 
right  way  to  maintain  the  credit  of  his  witnosses    is  not  to  sit  on  the  bench,  his  !if»d  or  frown,  nay 
fair  manner,  it  hud  been  commendable ;    his  bare  presence,  (by  way  of  observation)  may 


in   a 


bat  whether  he  did  so  or  no  it  is  to  be  enquired    du  nmch  with  interior  persons.     I  disconiinead 


after. 
VOL. 


lU. 


my  h>fd  tor  hib  pus^on,  and  commend  Kilvert 
3  E 
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for  t!»c  zealous  prosecution  of  hts  cause.  I 
must  clear  sir  Johi)  Mouiison,  and  fur  Paitison 
disguising  of  liimself  in  the  habit  of  a  minister, 
(true  it  is,  asliifi  they  had  to  And  out  what  might 
be  ;)  liut  the  matter  was  apparent  to  all  they 
know  he  was  a  counterfeit. 

"  And  for  CaUiu's  testimony,  I  weigh  it  not ; 
but  I  find  m)'  lord  tawpcrine;  with  Smiih,  with 
Edward  Smith.  He  must  be  brought  in  by  Mr. 
Mosteiu,  and  at  the  back  door  too,  and  after 
that  he  had  taken  his  oath,  was  told  he  had 
sworn  maliciously,  and  was  advised  before- 
hand what  to  say,  and  the  bishop  cliid  him,  and 
asked  why  he  would  be  sworn,  and  not  acquaint 
him,  and  let  him  know  before ;  and  there  is 
many  proofs  of  my  Lord  Bishop's  dehorting  and 
lerrilying  others*— For  Walker,  I  shall  not 
Censure  him,  being  not  the  manner  of  this 
court  to  censure,  when  he  is  not  charged  with 
any  particular,  but  in  ^enersd. — For  Lunn,  I 
iiud  himtiirratening  Mr.  Kilvert,  and  I  find  him 
tampering  divers  ways,  and  getting  the  writings 
frum  the  clerks. — I  agree  with  my  lord  Cot- 
tington,  and  fine  him  1,000  marks.  I  clear 
Mostem.  CaiUn  I  leave  with  a  noti  iiifuct ; 
find  do  censure  Lunn  to  le  disabled,  by  way  of 
his  pn^fession.  either  to  be  register  qr  proctor 
any  more. — For  CadwalladerPowel  and  Owen, 
1  a«;rce  with  my  lord  Cottington. — And  for  my 
I^rd  Bishop,  1  censure  him  10,000/.  Fine  to 
xhv  king's  majesty,  to  be  suspended  ab  onmi 
ifjj'ii'io  ct  btmficiOy  during  liis  majesty's  pleasure, 
and  likewise  to  be  imprisoned  in  the  Tower 
during  the  king's  pleasure,  as  my  lord  Cotting- 
ton said  before  ;  also  for  to  repair  tlfc  credit  of 
sir  John  Mounson,  I  fine  hiui  1,000  marks  to 
him;  and  sure,  my  lords,  his  person  d<'th  not 
diminish,  but  rather  nggravate  his  faults  :  for 
to  be  faulty  in  scandalizing  his  master,  and  then 
ftuborningly  to  bolster  up  his  fault,  by  such 
gross  aud  unbebeemiug  manner,  is  %^orse  in 
Uim  than  it  had  been  in  another  man. 

"  For  as  Mr.  Attorney  well  noted,  for  him 
that  is  set  to  have  a  cure  of  souls,  to  be  corrup- 
ter of  them  ;  for  him  that  is  set  as  a  light  on  a 
^ill,  to  hide  the  truth ;  I  call  to  mind  his  great- 
ness, his  place  and  his  dignity :  but  had  he 
lived  a  private  ignorant  man,  I  should  have 
cone  vtrydeep  with  him;  but  he  that  hath 
knovtledge  to  rectify  himself,  and  hath  sat  in 
the  place  to  direct  consciences,  to  wrest  ^nd 
wrong  consciences,  I  m<  I  St  go  as  deep  full  in 
every  thing  as  my  lord  Cwttington,  and  I  shall 
here  crave  your  excuse,  and  end/' 

Sir  John  Bamxton,  "  I  belieirr,  my  lords, 
that  the  Lor(i  Bishop  is.. guilty  of  three  of  the 
Charges,  and  I  cnnceivf*  he  had  a  sight  of  the 
Writmgs,  fiom  ihe  Council-Ckamber. —  I  find 
bim  procuring  some  to  absent,  to  deter  others, 
and  a!^  to  suppart  PHgeon's  credit.  Alice 
Sinitb  fir^  deposerh,  tf  at  Prigeon  ofFcred  her 
(/.  fO  prevail  with  £liz.  Hodgson  to  lay  the 
cHik  to  ^uy  other  man.— -Now  my  Lord  Bishon 
iie  mofrt  intermeddle  to  support  his  credit.  1 
ilirtalloir  of  his  tampering  with  Wetlie;;^! ;  to 
W4^  a  witucM  to  keep  away,  or  to  wish  him 


to  sny  less  than  he  knows,  is  not  jnstifiabie ;  i( 
not  &u  much  concernt^d  hau,  but  it  ^etm3  he 
thought  it  did,  and  therefore  he  most  spend 
1,000/.  or  1,QOO/.  to  make  that  good :  So  bir 
Jtthn  Mounson  and  Alice  Smith  deposeth, 
Alice  Sniiiii  is  fetched,  and  carried,  and  maio' 
tained,  enriched  by  the  bi^hpji's  servants.  I 
find  many  sliifts  in  my  Lord  Bishop  to  effect  his 
desire ;  it's  plain  she  went  away  poor,  returns 
rich.  Wetherel  must  be  tampered  tvitbaiy  i» 
also  plain  by  sevc;ral  confeb^ions. 

"  Now  to  the  second  Charge,  the  slander  ir 
laid  on  the  justices :  Sir  John  Mounson  sat 
openly  in  court,  the  order  apparently  made,  yec 
the  bishop  strives  to  suppress  it.  He  useth  all 
the  ways  he  can,  either  by  fair  enticements,  or 
by  foul  menaces  and  threats,  to  have  them  in 
the  Star-Chamber,  &c.— No<*,  my  lords,  how- 
ever he  prevailed  nor,  yet  he  attempted,  he  en- 
deavoured subornation  of  perjury :  And  wisely 
did  Mr.  Attorney  to  lay  the  charge  in  tbaC 
manner  he  did,  fur  andue  and  unjust  undertak* 
ing  to  suborn  witnesses,  it's, a  crime  equal, 
though  he  effect  it  not,  }et  it's  maUficium  con-' 
dcmnationis,  and  is  censurable. — I  find  ray  lord 
bishop  of  Lincoln  much  to  blame  in  tampering, 
persuading,  threatenini:,  and  directing^  of  Wit*- 
ne&st-s.  A  foul  fault  in  any,  but  in  him  most 
gross,  who  hath  curam  aninturum,  throughoul 
all  his  diocese.  To  destroy  solU  ij»  mobt  odious, 
aud  to  be  severely  punished. 

"  To  proceed  therefore  to  Ceysure,  I  meddle 
not  with  Bales  his  testimony;,  but  I  shall  fino 
Powel  300/.   I  clear  Mosiein  :  And  for  Lun<i  I 
shall  fine  him  1,000  mr.rV/,  and  to  be  disabled 
also  from  his  function.     And  for  my  lord  of 
Lincoln,  I  hold  him  not  fit  to  ba^e  the  cure  of 
soul^,  and  therefore  I  i\o  censure  him  to  be  sus- 
pended  '  tam  ab  Otiicio,  quam  a  Beneficio/ 
and  agree  fur  the  Fine  of  10,000/.  aud  im^ri- . 
sonmcnt  during  the  king's  ple.isure.     And  for 
sir  John  Mounson,  I  find  he  hath  done  nothing 
but  as  he  ought,  and  therefore  1  iiold  it  fit  hii 
credit  should  he  repaired,  and  to  tluit  end  I 
shall  agree  with  my  lord  Cottington  to  give  L:v 
1^000  mark?." 

Mr.  Secretary  Windebmnke.  **  It  is  needless 
for  me  to  relate  the  busioe«-s,  or  to  declare  the 
name  of  the  crime  for  which  this  great  person 
is  censured  here  'm  this  court.  To  free  your 
lordships  from  any  further  trouble,  having  sen- 
ously  considered  the  matter,  1  do'  find  not  only 
my  Lord  Bishop  himself,  but  also  his  agents 
faulty ;  atui  therefore  for  the  fines,  punish- 
ments,  and  imprisonments  both  to  him  and 
them,  I  agree  iu.all  with  my  lord  Cottington; 
and  for  sir  John  Mounson  also." 

Sir  Thtmat  Germine.  "  I  agree  with  my  lord 
Cottington/' 

The  Earl  of  Lindsey.  "  I  do  agree  with  my 
lord  Cottington  in  mnnibut*^ 

The  Earl  ot'ArundeL  "  My  loitls,  the  cause 
is  great,  the  person  eminent,  the  prosecutors, 
as  in  relation  to  the  king,  to  be  respected.  Ttie 
person  that  now  is  on  the  stage  to  be  oeusiared^ 
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one  of  the  grave  bishops  of  the  realm,  one  w!io 
himsrlfhath  born  sway,  and  hath  sut  in  a  high 
olfice  under  two  famous  kings,  and  now  comes 
to  be  censured  for  undue  proceeding  in  matter 
of  justice.  lie  who  had  the  protection  of 
equity,  now  hath  turned  to  be  a  sub  verier  of 
right,  and  an  oppressor  of  the  truth,  l)y  conceal- 
ing her  from  that  blie  delights  in,  ilie  light ;  un- 
duly menacing,  deterring,  and  debarring  wit- 
nesses in  a  cause  of  such  a  nature,  as  concern- 
ed so  great  a  person  as  the  greatest  we  have  to 
do  withal,  under  God,  on  earth.  I  proteit  I 
speak  it  with  grief,  I  am  sorry  for  Ijis  person, 
much  more  for  his  profe:>sion,  no  child  being 
more  reverend  to  a  mother,  than  I  am  tender  of 
the  cliurch,  and  of  that  coat:  But  upun  such 
blemitiies  to  furbear  censure,  were  to  allow  of 
them  I  I  do  tlierefore  agree  with  iay  lord  Cot- 
tington  in  tlie  line,  imprisonment,  and  in  all  tiie 
rest.*' 

The  Earl  of  Manchester.     "  My  Lords ;  I 
•cannot  but  admire  to  see,  that  a  man  of  that 
•«miuency   for  parts  and  fortune  to  overshoot 
himself  so  Lr,  and  to  be  transported  in  so  ig- 
noble a  way,  as  my  lord  bi^hop  of  Lincoln  hatli 
been,  that  he  would  undo  his  own  to  maintain 
the  credit  of  another  roan.     Give  me  leave  a 
little  to  unfold  the  occurrencei,  that  it  may  ap- 
pear how  this  came  about,  and  what  occaMoned 
this  his  50  grow  an  error.     About  the  four(h 
vcar  of  his  now  majesty  *  reign,  a  bill  was  ex- 
hibited iuto  this  codrt  a;;ainst  my  locd  bishop 
'of  Lincoln,  the  complaint  was  about  matter  of 
state :  now  Prigeon  was  a  main  witness  for  the 
•clearing  my  lord  from  being  held  guilty  of  wliat 
was  thus  alledged.    Tlie  Bill  was  slow-paced, 
and  »lcpt  from  4  till  almost  8  Car.  Hegts,  and 
now  a  provocation  begets  an  Information  Nov, 
8th ;  and  in  February  following  the  bastard  is 
born,  here  is  a  touch  upon  Prigeon^s  credit, 
this  matters  not  to  the  biihop  for  ou^ht  we 
•ee ;  but  in  May  following  it  must  be  laid  on 
another  father,  and  one  Boone  is  found  out  for 
the  same  purpose,  and  it  must  be  fnthereJ  on 
iiim.    The  justices  oi'  assize  publicly  ordered, , 
And  set  it  down,  that  it  is  laid  upon  Prigeon, 
and  hereupon  he  is  thi>ught  to  be  disabled  of 
his  testimony  for  the  bishop  of  Lincoln,  if  he 
have  occasion  to  use  him,  for  his  clearing  in 
case  of  those  accusations  and  iitformations  laid 
figainst  him. — Whereupon  this  Prigeon  must 
be  set  upright,  and  made  an  honest  man,  and  be 
rectified,  though  it  be  by  indirect  and  unlaw- 
ful means ;  nay,  most  unconscionable  courses, 
by  wresting  the  consciences,  and  falsifying  oatlis 
for  the  same. 

*'  No»v,  my  lords,  ydur  lordships  well  know, 
that  every  uian's  state,  'every  man's  credit,  his 
possessions  and  livelihood,  much  depends  upon 
oaths;  for  if  not  upon  the  jurors,  yet  the  wit- 
nesses in  any  ca«e  of  evidence,  be  it  for  matter 
^f  title,  or  matter  of  £acr,  if  they  be  b^  sinister 
courses,  and  by  bribes  and  threats,  be  u  for  fear 
or  for  love,  if  they  be  caused  to  swear  against 
their  oonrciences,  and  that  tye  be  taken  away 
ivhereby  they  stand  obliged  before  God  and 
mutn  to  give  rigltt  to  tlie  truth,  no  man  is  sure 


of  any  thing  he  enjoys,  nor  can  expect  to  pet 
any  thing  ihut  is  unjustly  detained  and  with- 
held from  him  in  the  proceedmg  of  any  coifrt 
whatsoever.— And  I  find  my  loid  bibhop  much 
to  blame,  and  indeed  no  moretlian  an  nlietter 
in  many  passages  of  this  cause  tending  this 
way. 

"  There  be  six  faults  he  is  charged  withaJ, 
and  r  Hnd  him  faulty  in  three  greut  ones. — 
For  his  tampering  with  Witnesses,  it  is  plain 
enough,  and  I  am  sorry  it  break;)  out  so  in  all 
the  way  as  the  cause  goes.  1.  In  witlid rawing 
Witnesses,  and  absenting  them  out  of  the  way. 
2.  In  preparing,  fitting,  and  disposing  Wit- 
nesses to  his  o\inends.  3.  In  diterrnit;  them 
before  they  are  to  lake  Oath,  and  thre-.itening 
them  after.  4.  in  sifting  out  unlawfully,  by 
indirect  and  sinister  courses,  wlmt  Evidence 
and  Proof  was  given,  so  to  be  better  enabled 
to  have  cross  Oaths  and  Proofs  ag:dnst  the 
Evidence  that  was  before.  5.  To  cause  wit- 
nesses to  s{)eak  IcbS  than  they  know,  and  to 
conceal  the  trutli,  or  at  Uast  to  vary  from  tha^ 
which  they  hud  formerly  sworn.  G.  Getting 
the  copies  out  from  the  Clerks  of  the  Star-. 
Chamber,  and  keeping  them  a  loi'g  time  from 
that  place,  where  they  ought  to  be  und  reside. 

"  Now  for  a  man  of  art,  of  a  prompt  aud 
ingenious  wit,  a  well  experienced  man,  who 
hath  been  a  Judge,  and  well  know  tiie  incon- 
veniences of  the<ie  defauiis,  nnd  the  grossness 
of  them,  to  rut;i  into  thom  so  violently,  and  bo 
foul,  I  cannot  but  admire,  and  much  pity  him. 
— N'ay,  he  doth  take  upon  him  to  defend,  and 
to  patronize  Cathn  too,  although  it  be*  abso- 
lutely to  overthrow  and  undo  hnnself.  B->it  as 
it  is  said,  *  Nemo  Ixditur  nisi  a  seip^o,*  if  my 
lordship  had  not  been  over-busy  for  to  do  tho^e 
men  good^  he  had  never  done  hi|iisclf  thiit 
harm. 

"  Now  for  Kilvert's  affront  to  bii»,  I  muit 
needs  say  it  may  seem  over-much  in  tlve  plar? 
where  it  was  done,  being  in  the  chief  place  of 
the  diocese,  and  to  liis  own  person:  but  beinj; 
it  was  in  such  a  cause,  where  witnesses  were 
to  be  heard  and  examined  for  the  king,  and  my 
lord  being  a  great  man  in  that  place,  1  pass  it 
by,  as  his  zenl  and  earnestness  in  prosecution 
of  the  cause,  which  might  eUe'have  sutfered, 
had  he  not  used  the  better  courage,  and  put 
tlic  better  face  upon  it. 

"  For  the  getting  the  Writings  frojn  the 
CouQcil-Chamber,  it  is  plain  enough,  and  they 
were  abs(;nt  long  enough,  and  whether  he  had 
used  or  perused  them  it  matters  not ;  surely 
he.  would  not  haj^e  tliem  gotten  from  their  due 
station,  und  place  of  abode,  only  to  lie  by  hint, 
but  that  he  would  make  use  of  them.  And  I 
muf  t  needs  commend  sir  Wdliam  Beecher's  di^ 
crecion  and  ingenuity  for  his  courage  in  that 
particular. 

"  Your  lordships  have  heard  already  by  the 
two  Lord  Chief  Justiceii,  what  the  nature  of 
these  crimes  are«  though  it  be  not  subornation 
of  perjury,  yet  it  is  manifest  injury  lo  the  wit- 
nessing of  a  truth;  afid  I  suppose  both  thry 
that  dtf  prevail^  and  they  that  are  over-ruled 
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anfl  won  to  sucli  dishonest  courses,  arc  moch 
faulty  ;  and  thercftire  I  shall  agree  with  my 
lord  Coitinwtoii  tor  the  Fine  gpon  the  two  ser- 
vants of  my  lord  bishop,  Onen  and  Powel. 
j\ui\  nho  I  tine  Lunn  in  1,000  marks  ;  I  dear 
Mosrcin,  and  I  inu&t  not  let  C&tlin  escape,  if  I 
cnn  legally  do  it,  but  he  hath  hitter  fortune 
than  the  re^t,  though  I  think  not  a  whit  \e*>s 
culpable. — And  fur  my  Lord  Dishop,  I  must, 
for  Ins  tine,  imprisonment,  and  suspension  from 
bis  dii;nitics,  otlices,  and  benefices,  acree  with 
my  lord  Cottington,  and  so  in  all  the  rest/' 


The  Lord  Treasurer.     "  My  Lords ;  This 
Cause  hath  held  a  crcat  time,  your  lordships 
have  had  much  patience  and  grent  attention, 
and  applied  youi^eUes  to  give  ear  to  the  de- 
fences that  hnve  been  made  therein,  which  have 
been  very  well  performed  by  the  counsel  on  rtiy 
lioid  Dii>hop*s  behalf. — ^Thc  cause  is  great,  a 
great  man  that  is  this  day  sentenced,  and  in  a 
matter  of  very  hi^h  nuturc  for  me,  my  lords,  to 
run  over  tl<c  several  chargrs,  and  to  explain 
how  and  wberein  I  find  my  I^rd  Bishop  and 
his  agents  cu!pablt>,  and  very  well  de?er\'ing  the 
censure  of  this  court  f  r  their  crimes,  it  were 
booth  S5,  nay  alt"geth<r  needless  to  in«ibt  upon 
the  tamperintr  witli  Alice  Smith,  and  Wetherel, 
*»ith  the  uudue  practices  of  Lunn,  Owen  and 
Powel,  these  things  have  been  copiously  "ct  out 
before,  and  for  me  tJ  repeat,  or  to  make  any 
relation  of  my  observations  in  the  occurrences 
and  pas5nges  of  the  cause,  it  were  but  actum 
agere.     The  business  falls  out  very  unhappily, 
and  all  the  way  carries  with  it  a  relish.     Aly 
Lord  Bishop's  c5irour::'jin;5  nnd  setting  on  the 
several  agents,  thut  were  u-ed  fur  the  clearing 
and  justifying  Pri^ieon's  reputation  ;    so  thatin 
the  prosecution  of  the  matter,  probable  sur- 
mises come  to  be  violent  anrl  forcible  insr-ga- 
tions  ;  and  w  bereas  my  Lord  Bishop  strives  to 
suppress  a  fauU,  >%hich  is  like  to  redound  to  Pri- 
goou's  disestiem  ;    my  lord  utterly  overthrows 
his  own  credit,  and  labouring  to  take  a  slain  out 
of  another's  face,  opens  Iseveiai  scars  and  ulceis 
in  his  own.— Wy  Lord  BisLop  mij;ht  better  have 
let  the  truih  la^c  been  bolted  out,  than  so  smo- 
ther ir,  as  to  injure  his  own  reputation,  and 
cau-e  himself  to  undergo  far  l.eavicr  and  fouler 
aspersion'',  ihan  the  crimes  in  his  witnesses 
could  ever  Imve  hroiic;'*  i  np'^n  them  or  him. — 
I  much  piiy  him,  m»d  I  um  heaitily  sorry  that 
he  was  so  over  letl  witli  desire,  as' so  hotly  to 
pursue  a  thing  that  might  with  a  great  deal 
of   uu»re  discretion    ha\e  been   let   alone. — 
And  tiuly  T  coi  ct  ive  it  is  now  apparent  to  h'm, 
and   he   himself  is  sorry  for  his  own  intern- 
pepfte  prosecutions;    and  I  h'>ld  no  censure 
.   can  be  so  heavy  to  him.  as  th;«t  your  lordships 
shouid  hold  him  rensoruble,  and  that  he  should 
now  incur  tho  dislike  and  condemnation  of  this 
court,  whcri'in  he  luiih  sat  ns  erniient  in  place 
and  dignity,  as  the  rest  that  now  are  to  pass 
Sentence  upon  him. — What  Censure  therefore 
my  lord  Cottington  before  me  hath  ^iven,  both 
for  Lunn,  Owen,  and  Powel,  both  m  number, 
rule,  and  weijjht,  I  agree  uriio ;  and  so  1  do  also 


for  the  fine  upon  my  Lord  Bishop  of  liocola, 
bis  imprisonment  during  the  king's  pleasure, 
and  the  rest." 


The  Lord  Archbishop  of  Canterbury.  "  Sorry 
I  am,  my  lords,  that  such  a  man  as  my  Lord 
Bishop  of  Lincoln  for  profession ;    and  sorry 
that  he,  beinc;  so  wise,  so  discreet  and  uuder- 
standing  a  man  every  way,  should  come  to  stand 
culpable  of  such  faults  as  should  deserve  the 
censure  of  this  couit,  and  in  this  nature,  that  it 
should  fall  out  that  by  being  over- active  and 
over-doing  businesses  of  other  mens,  to  do  his 
own,  nay  even  thereby  also  to  undo  himself.^ 
We  iiave  adversaries  too  too  many  amongst  our- 
selves, but  thi^  day'$  work  opens  a  way  Tor  the 
Romanists  to  take  advantage  by  it,  to  see  so 
eminent  a  person  as  a  bishop,  and  so  cmioent  a 
bishop  as  he,  to  become  thus  censurable  in  a 
thing  of  ^80  high  a  nature  in  this  high  court,  it 
opens  way  I  say  to  them  of  rejoicing,  which  J 
would  to  Gpd  bad  not  been  at  all,  or  at  least 
not  by  him. 

"  When  I  look  upon  and  consider  his  excel- 
lent parts,  both  of  nature,  and  atchieved  unto 
by  study  and  art ;  when  I  think  upon  his  n-is- 
dom,  leamin}?,  agility  of  memory,  and  the  expe- 
rience that  accompanies  him  with  all  those  en- 
dowments, it  pots  me  to  stand  ;  that  after  be 
had  been  overtaken  in  one  error  in  the  first 

• 

cause,  he  should  not  have  recalled  himself,  and 
made  a  stand,  but  that  he  hath  now  run  into  a 
far  worse,  and  more  desperate  a  one  in  this 
cause,  by  obnoxious  and  criminal  wnys,  even  to 
a  very  precipitation  and  downfall  of  himself  aad 
his  credit.  What  though  there  was  some  ques- 
tion made,  and  some  proofs  on  foot,  wherebv 
his  loyalty  to  the  king  his  master  seemed  to  be 
ill  dispute,  and  his  discretion  mipht  have  some 
ways  come  to  trial  in  matter  of  «  ords,  discover- 
ing his  affection  in  some  matter  of  state }  mtist 
he  seek  unlawful  means  to  procure  his  actions 
and  words  to  be  lawful,  and  leave  the  course  ot' 
a  good  conscience  to  bolster  up  a  fancy  of  inoo- 
cc  t  ry  in  another  man,  and  make  himself  plainly 
faulty,  for  to  make  another  man  seem  free  from- 
shome?  I  could  wish  heartily  from  ray  heart 
(however  this  cauf  e  be,  let  it  be  as  it  is)  that 
his  deportment  in  passion  had  been  like  to  that 
of  Sr.  Cecilia.  I  tead  it  in  a  very  good  author, 
and  it  is  not  impertinent,  nor  unworthy  whatso- 
ever patience,  when  a  great  stir  there  was,  and 
all  tho  stream  and  current  run  quite  ajrainst  her 
to  bear  her  down  in  a  most  furious  and  viotrot 
manner,  she  mildly  In  the  beat  of  the«e  stonni, 
and  when  'thr>se  billows  seemed  to  overwhelm 
her,  and  hide  her  from  all  hopes  of  being  atl- 
mitted  hearing  her  to  plead  her  innocency,  much 
less  to  gain  success  to  her  desires^  it  being  told 
her  there  were  many  witnesses  ag:\inst  her,  but 
none  that  did,  op  would  be,  or  seen  to  appear 
for  hrr,  or  in  her  behalf.  She  used  the  snying 
of  holy  Job,  <  Testis  meus  est  in  Coelis,'  My  wit- 
ness is  above:  and  so  it  fell  out,  for  as  the  story 
saith)  when  the  matter  came  to  be  scanned,  the 
witnesses  that  Were  against  her,  (by  what  means, 
or  from  whence,  or  how,  I  know  not)  but  dtfj 
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wero  so  daunted  nnd   struck   with  such    an  \ 
nmazement,  that  it  was  their  general  vote,  *  Nos 

*  nihil  habem us  contra  Cicelnm/  I  have  it  in 
St.  Augustine,  a  Father  of  the  Church,  whose  au- 
thority there  is  no  doubt  of,  he  heing  heUi  learn- 
ed amongst  the  best  of  that  time,  hh.  1.  *  Con- 

*  tra  harreticum  donatum.*  It  liad  been  better 
with  my  Lord  Bishop  if  he  had  had  such  a 
cause :  I  am  sure  if  the  circumstanced  of  his 
behaviour  had  been  more  temperate  and  mixed 
with  more  patience,  the  event  cpuld  not  have 
^en  to  unlucky,  and  his  Censure  so  sharp,  as 
it  is  now  like  to  be, 

''  I  may  be  bold  to  say  it,  my  lords,  for  it*s 
no  untruth ;  I  have  been  iive  several  times  upon 
my  knees  to  the  king  my  master  iu  his  beimlf,  I 
xitlivered  for  him  several  petitions  myself  into 
thn  king's  own  hand,  and  I  then  did  that  (which 
had  I  known  vihat  now  I  do)  I  shoul^  not  have 
done.  I  sent  him  under  my  own  hand  the  king^s 
answer  upon  every  petition.     And  after  all 
those  five  several  services,  I  must  tell  you,  my 
lords,  I  was  hut  coarsely  dealt  niihal,  nay  very 
ill  rei^uited ;  yet  was  I  overcome  to  move  again 
at  Christmas  list,  and  I  have  it  under  liis  own 
hand,  or  (if  his  secretary  writ  (he  letter)  his 
own  hand  and  name  is  underset i bed,  that  be 
had  better  and  more  hopes  by  my  once  moving 
xhe  king,  than  he  had  formerly  had,  by  the  so- 
licitation and  means  of  all  the  friends  he  had 
at  court.— -And  no  longer  ago  than  at  Christ- 
mas last  I  moved  the  king  my  master  again 
in   his  behalf;    and  then  (had  he  solicited  that 
which  was  intended  for  his  good,  and  pru- 
iecuted  the  same  with  submission)  it  had  in 
all  likelihood  gone  better  with   him  than  he 
could   have  expected,  nay,  I   think,  as   the 
case  stood,  better  than  he  then  desired. — But 
a  cross  business  came  just  in  tlie  way  at  the 
very  time,  (of  which  your  lordships,   or  ^the 
most  part  of  you,  I  am  sure,  are  privy  to)  and 
had  not  I  then  interposed  myself,  (tho  kin;:  be- 
ing then  so  exasperated  against  him)  he  had 
iallen.  Bat  to  let  pass  ray  desires,  and  the  ear- 
nestness I  used,  and  the  tendfroc»s  I  had,  lest 
my  public  aspersion  should  have  been  opened, 
and  such  as  could  not  have  been  wiped  nway, 
but  needs  must  have  left  a  stain  to  my  coat. 

**  I  must  needs  say  thus  much  for  his  ma- 
jesty, be  was  very  inclinable  to  have  had  a  fair 
reconcilement,  as  may  appear  by   his   often 
asking  what  Lincoln  did,  *  doth  he  seek  tti  re 

*  pair  my  credit  ?  Hath  he  any  shew  of  sorrow- 

*  fulness  for  his  fault?'  And,  my  lords,  I  may 
safely  say,  because  I  truly  speak  it,  who  ever 
penned  tiis  petitions,  howsoever  they  seemed 
to  be  his  friends,  or  whosoever  advised  him  (o 
let  them  pass  in  (hat  form,  they  did  him, 
thoufEh  questionless  he  is  able  to  pcu  thcui 
himself,  an  injury,  yet  if  he  did  it  by  advice 
they  were  not  therein  his  friends,  for  in  them 
all  there  is  not  one  word  tending  to  submisbiou 
and  confession,  or  so  much  as  an  ackn'>wledg 
ment  of  a  fault,  whereby  any  shew  of  recanta- 
tion in  that  nature  might  be  made  to  his  ma- 
JestTy  as  i)oth  in  duty  he  ought,  and  in  wisdom 
jiiight  havt!  made  proffer  of,  and  with  more 


safety  and  assurance  have  performed,  insomuch 
as  I  hut  by  his  stiff  and  stubl^om  bthaviour,  there 
was  no  way  but  to  have  the  business  fully  ript 
up,  heard,  and  decided. 

*•  Yet  ihere  were  nrtt  wanting  divers  ill  dis- 
posed persons,  who  bruited  it  forth,  and  very 
boldly  gave  our,  that  my  lord  bishop  of  Lincuin 
had  not  made  any  fault,  or  done  or  spoken 
ought,  but  that  which  he  could  stand  unto,  and 
needed  not  to  be  ashamed  of,  only  that  he  was 
rich  and  must  be  let  hlooH,  he  might  well  spare 
it,  and  the  king  wanted  10,000/.  or  1^,000/.  and 
so  he  should  have  little  said  to  him,  if  it  was 
once  condescended  unto,  and  either  given  by 
him,  or  gotten  from  him.  But  howsoever  these 
reports  go,  the  king  is  j.ust  as  he  is  honour- 
able; and  though  he  was  inchned  to  mercy 
(for  so  the  bishop  of  Lincoln  had  found  it,  if 
he  had  sought  it  seasonably)  yet  now  you*  see, 
there  is  cause,  and  just  cuu«e  of  censure,  and 
in  a,  very  high  nature  of  desert  in  him  to  be 
sentenced  by  this  court. 

"  Now  for  the  nature  of  the  cause,  the  seve- 
ral Chars;es  of  the  proois,  and  the  defences 
also  that  have  been  by  the  lord  bishop  s  council, 
hath  fully  and  amply  been  opened  by  the  two 
lotds  chief  justices,  and  if  I  should  attempt  any 
thing  this  way,  it  were  hut  needless  labour  to 
myself,  and  would  breed  a  tedinus  tmublcsome- 
ness  to  your  lordships,  dictum  dicere  would  be 
all,  wheu  I  had  said  all. 

'<  I  leave  to  meddle  with  (he  manner  of  the 
proceedings,  and  mtist  give  Mr.  Attorney  a 
great  and  large  conmiendation,  and  Mr.  Soli- 
citor also  for  their  wise  stating  of  the  cause,  and 
for  their  wisdom,  wit,  temper,  nnd  patience  in 
the  prosecuting  of  the  same. — The  ni;.tter  is 
ill,  and  liowsoovcr  it  perhaps  be  not  «>ul>or- 
nation  of  perjury ,'yet  to  tamper  witu  witnesses, 
to  threaten,  df-ter,  atlright,  corrupt,  or  to  silence, 
or.  absent  those  that  are  to  witness  a  truth, 
and  to  give  evidence  in  a  court  of  justice,  are 
fjuxdem  nalur^j  a  very  foul  crime  ai>d  a  most 
oili  ^us  and  det.estable  fault,  in  any  man  of  what 
condition  soever  he  be  :  and  if  these  things  be 
sutfered  and  may  go  unpunishable,  no  state  can 
stand,  anil  it  destroys  the  interest  ofmium  et 
tuumy  and  no  man  is  sure  of  v%h»t  he  holds^  or 
can  say  wiiether  he  hath  nn  C'^tate  or  no. 

''  It  is  a  point  that  ruins  uU  riglt,  and  is  the 
utter  enemy  and  subvcrtcr  o1  all  jus  ice,  and 
must  neetis  ove*ti»row  any  ytate,  «here  it  is  not 
weeded  out  and  |.revent(d  by  severe  animad- 
version nnd  cor/ectioi  s  «vheu  it  httppens  to  be 
found  '.ut.  First,  It  destroys  maiinmm  tnan* 
datum^  the  g'-eat  Coumiaiidment  given  by  the 
t;reat  Lnwgiver,  God  himstlf,  '  Ihim  shalt  not 
bear  fahe  \%itiass;'  In  the  jth  of  Leviticus,  if 
a  man  know  a  truth  he  is  not  to  conceal  it ; 
nay,  he  it  to^witness  it.  In  the  23d  of  Exodus, 
a  man  is  not  iu  imv  cpso  to  hear  unjust  wit- 
ness, and  so  iu  tl>e  ninth  of  Dc'uteionomy,  it  is 
in  criminalihuiy  and  he  thi:t  did  bear  false  wit- 
ness WHS  to  suffer  per  Ufem  tuUonis  that  same 
punishment  and  loss,  which  by  his  false  testi- 
mony the  other  party  had  undergone. 
*<  In  all  the  lime  that  passes  from  the  crca* 
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tinn  of  llie  world  until  the  law,  I  do  not  find 
ttiat  the  Holy  Ghost  once  tnnde  mention  of 
any,  that  attempted  io  th/s  way.,  I  find  no 
shadow  nor  overture  of  any  such  crime ;  the 
corruption  of  nature  had  not  then  ^ro^\  n  to  the 
height,  and  so  over-flowed  tlje  banks,  as  to 
break  out  so  outrageously^  and  produce  any 
such  ill  dsposed  persons. 

•*  Insomuch  as  I  find  not  any  tract,  no  vei- 
iigium  of  the  like  precedent  tor  aliove  iJ,000 
yt-ars,  and  the  fathers  of  the  church  upon  that 
place,  where  it  is  said,  *  out  of  the  mouth  of 

*  two  or  three  V^imesses  shall  every  thing  be 
•justified  ;*  they  descant  upon  it,  why  two  or 
three  witnesses  in  matters  of  consequence  ? 
Because,  say  they,  so  many  should  not  be  sub- 
ject to  be  tampered  withal,  bein;:;  liiey  miiiht 
be  of  several  tempers,  several  conditions,  and 
80  the  truth  mi^ht  be  had  by  some  of  them,  if 
Dot  by  all. 

"  And  for  a  long  time  I  read  of  none,  but 
of  the  devilish  practice  and  leadiiii:  jjiece  of 
impiety  set  on  foot  by  Jezebel,  for  wluit  cause, 
and  hoiy  prosecuted,  you  all  well  know,  and 
what  she  was,  how  she  sped,  and  what  end  she 
made  is  recorded  to  posterity.  Yet,  my  lords, 
J  pray  you  observe  and  note  with  me,  how 
warily  the  Holy  Ghost  goeih  about  in  the  set- 
ting out  of  this  fact,  and  the  passages  therein 
in  the  21st  verse,  as  if  the  Sjjirit  of  God  was 
unwilling  to  diApLiy  and  discover  the  hcinous- 
ness  of  this  monster  haiched  by  this  vil« 
woman  ;  as  if  he  would  not  have  it  $<ecn,  he 
shiidot^s  it  forth  in  a  low  stream,  that  there 
came  in  two  sons  of  Belial  and  snid,  Sic,  As 
i(  the  original  of  this  odi()U<«  practice  was  not 
rooted  in  human  nature,  but  took  his  birth 
Troni  hell,  it  came  in  with  tivo  sous  of  Belial  in 
tlie  devil's  name. 

**  Well,  afterwards  such  a  tutor  could  not 
want  apt  scholars,  and,  as  Saint  PftuI  saith  in 
another  case,  *  when  I  come  to  speak  of  it 

*  after  the  manner  of  men,*  I  find  it  then 
practised,  and   that,  with  a  witness,  '  it  out- 

*  faced  tlje  God  of  truth,'  though  trulh  itself 
must  not  be  trodden  underfoot;  but  this  engine 
fetched  from  hell,  must  be  planted  to  defeat  the 
counsels  of  God  Almighty.  They  found  out  and 
hired  fitlse  witnesses  against  Chnst  himself,  who 
they  were  you  know,  Mark  14,  55.  *  The  chief 
'  priests  and  theelders^and  all  the  whole  council 

*  songht  false  witness  against  Jesus  to  put  him  to 
'  death  ;*  and  after  Christ  Stephen  had  the 
tmne  measure,  Acts  6,   11.  'Then  they  su- 

*  borned  men,  who  said,  we  have  heard  him 

*  speak  blasphemous  words  agaiust  God  and 
^against  Moses.' 

'*  Thus  amongst  tliose  stiff-necked  and  hard- 
hearted Jewd,  tbe  fault  was  in  use  when  sin 
and  iniquity  grew  ripe^  and,  as  the  Prophet 
saith,  '  Faith  and  truth  could  scarce  be  found 

*  amongst  mortal  men  ;'  but  the  subversion 
and  destruction  of  their  city  follows,  and  there 
comes  in  the  goTernment  of  a  warlike  na- 
tion and  people,  the  Romans  ;  amongst  whom 
I  find  some  laws  made  against  false  witnesses, 
and  those  very  severe  i>d«0. 


"  Besides  otliei  laws,  in  thelaw  of  the  twelve 
Tables  there  is  a  strict  law  confirmed  against 
it ;  and  these  twelve  tables  were  not  made  bjr 
any  mean  advice  or  perscms,  but  by  the  persoiu 
of  a  powerful  council  and  the  decemviri:  that 
he  that  was  found  faulty  in  tliis  notorious  crime, 
he  was  to  be  thrown  down  a  steep  high  rock,  to 
have  his  bones  shivered  all  to  pieces,  e  montt 
Tarp^Oj  or  e  saro   'J'arpeio  ;    afterwards  the 
law-jiivers  pursued  this  fault  \uth  banishment 
and  confiscation  of  goods,  *  Confiscaiio  bono- 
'  rum  fiat  et  puuiatur  uti   pro  crnnine  fiilsi.^ 
Within    those   times  was  a   heavy   and  most 
severe   punishment,   whereby    their   posterity 
also  was  branded  with  the  fault  of  them  tliat 
went  before  them.     In  the  ninety-fifih  Council 
I  find  a  course  set  down  for  the  prevention  oi 
tins  crime;  and  a  puni^hmeitt  set  for  the  pfftn- 
ders  tlie.^  in.     And  in  later  times  Bartolus  often 
meets  with  it,  and  goes  very  precisely  and  ex- 
actly in  the  case,  that  if  so'  be  it   be  found  in 
any  roan,  so  much  as  an  overtuie  of  tampcripg 
with  witnesses,  it  is  censurable ;  reu$  est,  he  i> 
guilty,  though  he  effect  not  his  purpose,  if  he 
nuMKice,  threaten,  or  deter  a  witness.     And  '■o, 
my  lords,  shall  I  do,  thouj;!)  he  but  bateiy  al- 
te  iipt  to  smother,  deter,  or  hinder  any  *vili)ess, 
when  he   is   to   give  his  testimony  ;  be  it  by 
words,  looks  or  actions,  promises  or  threats,  it 
comes  much  to  one   in  my  opmiou  upou  the 
matter. 

**  Now,  my  lords,  to  come  unto  the  laws  of 
the  church,  if  we  peruke  the  Canon  and  Eccle- 
siastical Law,  there  we  ^hall  often  in  every  age, 
have  somewhat  or  otiier  still  established  afiainn 
it.  In  the  Canon  Law  the  second  part  of  the 
Decretals,  if  any  nian  shail  be  a  suborner  of 
tvitnesses,  '  Etiamsi  instigatus  aut  cx)mpul5as  a 
'  domino,'  if  he  briuii  a  false  testimony  (thoui:h 
he  be  even  enforced  to  it  by  his  superior  lord, 
governor  or  his  master)  deliver  him  over  to 
excommunication,  *  et   sic  maneat   usque  ^d 

*  exitum  vitae,'  and  so  he  must  stand  and  reiDa.o 
in  that  state  and  case  during  term  of  life.  A 
grievous  thing,  and  a  most  heavy  burthen,  tbe 
sentence  of  excommunication  is  to  an  offender, 
though  now  in  these  looser  times  it  be  slighted 
atid  little  set  by  ;  yet  in  cases  of  this  nature 
when  the  offence  is  so  high  and  transcendent, 
and  of  condition  tending  to  the  ruin  and  con- 
demnation of  the  soul,  the  party  at  that  time, 
and  for  that  present,  even  dallying,  mocking 
and  abusing  of  God  to  his  very  face,  to  be  left 
void  of  the  Communion  of  Saints,  to  be  be- 
reaved of  the  benefit  of  bcipg  a  member  of 
Christ's  fiock,  and  cut  off  from  that  holy  body 
the  church,  I  think  tliat  no  man  is  in  a  wu^^e 
and  a  more  miserable  estate,  and  more  to  be 
pitied,  if  he  be  insensible  of  itiiimself. 

"  To  come  to  the  first  council  of  Macedon, 
the  seventeenth  canon,  *  Si  sit  iUe  inter  faboi 

*  juratores,  reus  esto.'  And  what  is  he  guilty 
of?  Of  no  small  matter.  Ranked  and  ranged 
in  the  degree  and  place  of  a  murthcrer  et  cum 
homicidU, — Nay,  he  is  worse  than  a  manslayer, 
for  he  that  kills  a  man  destroys  but  oae,  and 
that  but  the  body  neither,  for  bt  caonot  sny 
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wajTS  infringe  the  union  of  his  soul  thai  ijt  lincl 
^itli  his  Maker.  But  he  that  goes  about  to 
Ktboni  and  procure  false  witnesses;  he  atone 
time  destroys  two  souls,  both  his  own,  and  liie 
soul  of  iiini  that  he  so  iu  thut  kind  intermeddles 
withal;  and  uniesb  he  he  rejoined  again  bytite 
renewing  of  fai(h  and  serious  and  hearty  repen* 
tance,  he  sets  botl)  their  souls  and  God  at  oddg. 

"Afterwards  you  find  it  in  the  western  parti  of 
England,  and  in  France,  in  the  17th  council  ol 
Agatha,  you  ^lave  a  tainperer  with  witnesses 
adjudged  to  death  (even  in  tbetime  of  Aiexicu», 
who  was  op  betier  tlmi>  a  barbarous  Goih)  tliis 
crime  was  disalloued,  made  horrid,  and  held 
severely  to  be  punished.  You  may  find  it  in 
St.  Augustin,  who  lived  about  some  400  years 
after  Christ ;  and  indeed  he  most  excellently 
sets  it  out  i.i  his  38th  Sermon,  <  De  Nativitate 
Domini,'  cither  he  had  it  out  of  that  council, 
or  the  council  out  of  him,  being  much  what 
both  at  one  time  and  in  one  age.  Some  parts 
pf  Greece  I  find  did  affect  and  patronize  lying, 
but  Tully  wittily  {;uirds  them  for  it,  saying, 
thttj  were  not  wise  to  countenance  folly;  yet 
I  find  that  Aristot'e  in  his  rhetoricks  concern- 
ing the  Interrogatories  to  witnesses,  gives  ad- 
mirable mleSi  and  such  as  (though  short)  com- 
prehends the  most  what  of  the  most  settled 
and  the  wittie&r,  and  the  safest  ways  used  now 
adays  in  that  kiiid,  hb.  2.  Uhet.  you  may  read 
the  ways  of  prevention  herein  by  him  set  down. 

"  And  to  come  into  our  own  country  arl)Out 
tlie  year  1Q2 1,  in  the  reign  of  king  Hen.  3,  and 
your  lordsliips  know,  that  it  was  a  troublesome 
time;  yet  I  read  that  Stephen  Langley,  my 
predecessor  (then  archbishop  of  Canterbury) 
called  a  council  to  be  held  at  Oxford :  the  main 
business  was  for  the  reformation  of  two  points; 
the  one  was  concerning  Marriage,  the  other 
conctming  Exheriditation,  &c.  wliere  I  find  a 
foul  penance  inflicted  and  set  out  for  him,  that 
^hall  either  bear  false  witness  by  himself  or 
pro<:nre  it  in  another. 

**  For  he  that  is  a  tamperer  this  way,  he  is 
guilty  of  no  small  crime  doing,  doing  (at.  the 
same  time)  wrong  to  three  of  the  greatest  per- 
sons in  the  world,  viz.  1.  To  God.  2.  To  the 
king.  3.  To  the  innocents. — First,  He  mani- 
festly wrongs  God  by  a  notorious  contempt,  by 
ft  very  slighting  and  vilifying  his  omniscience 
omnipresence  and  omnipotency.  He  robs  God 
of  that  which  if.  his  very  essence,  for  God  is 
truth,  (and  who'dare  thus  out-face  God's  truth !) 
tmd  wittingly  deviseth  and  praeiis^h  to  lay  it 
liside  and  keep  it  from  the  light ;  I  find  him  in 
very  nature  to  be  abhorred  and  held  uufit  for 
human  society.  Aristotle  himself  in  that  glim- 
mering he  had  of  divine  learning,  decipliers  such 
A  one,  and  sets  him  out  by  these  very  characters : 
he  must  be  one  *  qui  pietatem  non  curat,'  a 
man  that  matters  not  at  all  for  piety;  he 
tnust  eitlier  deny  the  Deity,  or  else  think  he  can 
escape  the  reac^  of  the  celestial  powers,  such 
ft  one  '  qui  putat  se  latere  Deo,'  he  is  able  to 
ftkulk  on  the  one  side,  and  absent  himself  from 
the  hand  of  God  at  his  pleasure. — Secondly,  In 
iiiQ  next  place^  another  great  p^non  (luto  whom 


he  dotli  injury)  is  the  king,  whom  he  plainly 
cheati'th  to  Iws  face,  and  wrongs  in  the  very 
seat  of  justice,  even  forcing  his  olhctrs,  thft 
grave  aod  learned  judges,  will  they  nill  they, 
to  do  injustice :  for  it  the  witoes^Cb  l>e  su  burned 
and  i;ive  in  false  evidence,  the  jurors  cannot 
come  near  ihe  truth,  and  the  judges  must  imtdi 
enact,  ordcT,  and  sentence  what  otherwise  they 
neither  would,  nor  ought  to  nave  done.-** 
Last  of  ail,  the  third  person  that .  is  wronged 
in  consptctu  Dei,  is  a  per»on  of  no  small 
esteem,  the  inuocent  (one  many  times  littlft 
enough  esteemed,  God  knows,  in  the  eye  of 
the  world,  but  gracious  and  great  in  the  sight 
of  God,)  and  he  is  also  most  shamefully  wrong* 
ed  and  abused ;  nay,  perhaps  undone  by  thft 
indirect  practices  of  those  false  witnesses. 
Sometimes  his  person  is  traduced,  his  fame 
and  credit  either  stained  or  else  quite  taken 
away,  or  so  shaken  that  it's  a  shy  matter  to 
deal  with  him;  another  while  his  estate,  his 
birth-right,  is  wrested  from  him,  or  else  with* 
drawn,  and  for  a  time  withheld  from  him  :  one 
while  his  goods,  another  while  his  lands,  a  third 
time  himself,  is  at  stake ;  so  life,  lands,  goods^ 
and  all  are  in  danger :  well  tliough  such  wit* 
nesses  be  ngaiust  him,  his  plea  is  never  a  whic 
the  worse  in  Faro  Calif  his  inheritance  is  laid 
up  amongst  the  saints,  *  Testimonium  ejus  est 
'  hi  CGchs,^^'  doubtless  there  is  a  reward  for  the 
'  righteous,  verily  there  is  a  God  that  judgeth 
'  the  eartli,  for  there  is  nuthing  hid  which  shall 
'  not  be  revealed.' 

"  Aad  thus,  my  lords,  have  I  said  ^hat  I 
thought  fit,  though  not  so  much  as  che  crimes 
deserve,  far  my  time  being  spanted,  I  have  laid 
it  but  (tjiough  roughly)  yet  so  as  it  may  easily 
be  seen  of  what  a  vile  nature  this  cankered  and 
pestilent  weed  is>  and  from  whence  it  had  its 
original,  and  how  odious  and  detestable  it  hath 
been  to  all  ages,  liqw  dangerous  the  effects  be 
that  proceed  from  it,  and  therefore  how  care* 
fuUy  It  ought  to  he  looked  ueto  and  lupprest 
in  all  common-wealths. 

C  I  shall  make  my  word  good  in  my  brevity 
concerning  the  last  tiling  1  am  to  perform,  and 
shall  pass  over  the  sentence  very  speedily;  to  . 
make  any  repetitions  were  but  actum  ugtre  (as 
my  lord  of  l^ondon  said)  therefore  I  will  be 
short.  I  find  much  tamparing  and  striving  by 
my  lord  bishop's  agents  lor  to  soppness  and  de- 
chne  a  truth.  I  wonder  that  Lake  should  be 
sent  to  the  university  of  Cambridge  presently 
to  tftke  the  degree  of  doctor,  and  that  they 
would  let  him  pass.  I  cannot  commend  Mos* 
tein  (though  otherwise  a  y^y  civil  and  des«nr« 
ing  man,  and  I  think  very  true  and  triuty  to 
bis  master)  yet  to  be  present  when  a  blank  is 
put  up,  and  an  Affidavit  to  be  made  to  a  blaqj^ 
by  his  privity  and  in  bis  presence,  this  is  not 
honest;  he  might  have  done  well  to  have  dii- 
allowed  the  proceedings,  or  at  least  not  beea 
present,  and  have  couoteBanced  the  same. 
And  Walter  Walker,  tbouuh  he  be  a  solicitor, 
and  must  nnd  ought  to  follow  the  causes  he 
undertakes,  with  as  mach  skill,  industry,  and 
advice  as  he  msj^  yet  h§  might  liave  beta  ^ 
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abliamed  of  this  blank  Affidavit,  and  he  ooglit 
indeed  to  ha\'e  supprest  it. 

**  if  Walker  iiad  beea  a  good  servaat  it  had 
gone  better  »ith  the  bi&hop,  than  now  it  i» 
like  to  do  :  and  if  Walker  do  escape  sontenc- 
ing  it*s  more  b^  hap  than  skill,  more  by  luck* 
than  honetity.  I  hud  him  to  be  a  very  arrant 
honest  man  in  all  die  business,  and  my  lord 
bishop  is  a  very  miserable  man,  thus  to  defend 
Prigeou's  gO'>d  name  with  ihe  luss  of  his  own. 

'*  Catlin,  he  must  have  a  hving  given  him, 
and  well  he  deserved  it,  but  as  yet  he  had  not 
played  his  part  tu  the  lull,  and  therefore  stay 
your  hand  (my  lord  saith  Walker^  till  the  busi- 
ness be  done.  A  manifest  plain  proof  that 
there  was.  some  use  to  be  made  of  tins  cunning 
and  crafty  fellow,  to  countenance  the  business 
in  hand.  And  I  can  say  no  less,  than  that  I  find 
Cadin  to  be  a  very  lewd  man,  a  very  incendiary, 
and  truly  to  be  paralleled  with  that  Catlio  of 
Rome,  against  whom  so  many  learned  and  elo- 
quent orations  were  writ,  by  Cicero  that  famous 
•rator. 

^  For'Lunn,  let  him  go  on  in  God's  name,  to 
be  put  oflf  from  the  place  and  offices  that  he 
liatb;  and  fur  Powel,  I  coold  go  deeper  than 
any  before  me  hath  yet  done,  who  prosecutes 
an  unjust  act  so  long,  so  oft,  and  never  repents 
of  it. 

*'  For  Kelvert's  affironiing  of  tny  lord  bishop 
in  that  manner  he  did,  I  must  set  that,  and  the 
bishop's  offering  to  be  present  at  the  examina- 
.tion  of  the  witnesses,  both  in  one  distance, 
and  they  may  very  well  the  one  of  them  quit 
the  other;  and  I  •  must  commend  Kclvcrt,  or 
any  man  else  that-  shall  go  on  in  the  king's 
business,  and  concerning  so  great  a  maXter ;  for 
if  he  had  gone  on  pintngly,  faintly,  and  cowardly 
have  put  his  head  in  a  hole :  if  he  had,  by  my 
lord's  presence,  and  by  the  terms  he  used,  gone 
sheepishly  on  in  his  business,  the  matter  might 
have  failed.  Some  of  your  lordships  have  con- 
demned him  for  his  bold  carriage  toward  a 
bishop  in  his  own  diocess,  hut  I  cannot,  for 
my  lord  an'd  hi»  passions  were  more  to  be  con- 
demned. A  temper  would  better  have  befitted 
him,  and  indeed  he  ought  nut  to  have  given  any 
such  occasion,  and  therefoie  it  may  be  said, 

*  £tiamsiego  dignos  sum  haccontumeha,indig- 

*  nas  tamen  qui  fecerit,'  I  pass  that  by  as  to  be 
excused  by  reason  of  the  weightiuess  of  the 
matter. 

'*  For  the  gaining  of  Papers  from  the  Coun- 
cil Table,  I  find  my  Lord  Bishop  had  them 
loog  enough  tu  his  custody,  and  they  were  re- 
turned unsealed ;  apd  I  do  find  that  be  proceeds 
to  oouflter- proofs  directly,  according  as  he  was 
'  infurmed  by  these  papers,  which  in  my  mind 
shews  apparently  that  he  both  had  them  and 
perused  them. 

'<  For  sir  John  Mounaon,  the  king  is  wound- 
ed through  his  sides,  I  have  known  hitn  a  lung 
time,  and  J  never  knew  nor  lieard  any  thing  of 
him  but  -good,  and  theretore  do  hold  1,000 
marks  little  enough  for  reparation  o(  his  credit, 
who  did  nothing  but  that  which  was  Lis  duty, 
aud  telooged  to  his  placf . 


*'  Now  for  my  lord  bishop  of  Lincoln,  truly 
I  am  heartily  sorry  to  do  tliat  which  I  mu>t  do, 
both  by  reason  he  is  of  my  own  coat,  and  also 
by  reason  of  the  place  he  hatb  in  former  time 
sustained  in  this  court  amongst  your  lordships, 
and  in  this  conunon wealth,  but  I  must  not  for- 
bear to  do  that  which  my  conscience  leads  me 
unto,  auid  less  I  must  not  do  than  for  to  dis- 
charge tlmt  as  I  ought  to  do. 

*'  Wherefore  I  shall  agree  with  my  lord  Cot- 
tington  and  die  rest  that  have  gone  before  me 
in  the  fine  of  10,000/.  to  his  majesty ;  and 
likewise  fur  his  imprisonment  in  the  Tower 
during  the  king's  pleasure,  as  also  to  Iv  sus- 
pended from  the  exercising  of  his  ecclesiastical 
function,  *  tain  a  fieneficiis,  quam  Officiis,' 
and  to  be  referred  over  to  be  proceeded  against 
in  the  Hi>*h  Commission  CoUrt,  as  the  merit  of 
his  offence  shall  deser^'e.'* 

The  Lord  Keeper,  "  This  Cause,  my  lords,  . 
is  a  cause  of  great  consequence,  and  it  is  a  very 
foul  matter,  though  I  must  needs  say  the  de- 
fetice^  that  hath  been  made  in  it,  hadi  been 
very  fair  by  Mr.  Recorder,  and  the  counsel  on* 
my  lord  of  Lincoln's  behalf. 

^*  Mostein  I  must  acquit,  for  Catlin  I  came 
resolved  to  Censure  him  for  penury ;  but  see- 
ing the  court  lets  him  pass^  I  shall  net  sentence 
him,  though  he  is  a  very  notorious  actor,  and 
had  a  hand  in  that  Blank  Affidavit,  and  helped 
Smith,  and  countenanced  and  directed  him 
what  to  swear,  and  what  to  let  alone. 

**  All  my  lord's  actions,  for  which  he  is  much 
to  be  blamed,  are  subsequent  to  that  Affidavit ; 
I  must  do  my  duty,  and  discharge  my  conscience, 
and  shew  my  love  to  the  common  good,  what- 
ever my  private  wishes  are,  that  things  had  not 
fallen  out  dius  with  my  lord  as  they  do. 

*'  I  shall  divide  all  mto  two  parts,  some 
things  I  hold  faulty,  and  some  I  ^liall  not  cen- 
sure;- I  shall  not  censure  Mr.  Kilvert  for  his 
unmanneriiness,  though  the  affront  was  great 
to  a  man  of  his  place  in  the  country,  wiiere  be 
was  bishop  of  the  diocese,  and  in  die  chief  seat 
of  his  jurisdiction.  Mr.  Kilvert  might  have 
forborn  him  somewhat  in  that  respect ;  but  the 
cause  being  of  that  high  nature,  and  concerning 
them  it  did,  he  had  somewhat  the  more  reason 
to  be  the  more  confident  and  bolder  in  the  pro^ 
sccouon  thereof  than  ordinary,  and  for  that 
concerning  sir  William  Beecher  I  find  no  proof 
of  it.— I  find  that  Lunn,  Tubb,  and  Wetherelj^ 
were  tampered  withal,  but  I  cannot  find  my' 
Lord  Bishop  faulty  with  them :  For  George 
Walker,  I  find  him  censurable ;  and  so  is  my 
lord  also  himself  in  other  matters,  as  will  ap- 
pear when  I  shall  come  at  them. — I  find  by 
the  proof  of  two  Witnesses,  that  my  lord  cou- 
tessed  himself,  that  it  cost  him  1,000/.  or  1,900/. 
to  bolster  up  Prigeon's  reputation,  and  to  do 
diis  he  fiills  into  error  concerning  the  order 
made  by  sir  John  Mounson ;  that  must  be  su]»- 
pri-st,  and  I  know  not  how  so  much  money 
should  be  expended,  bat  upon  such  courses  as 
were  used  with  Smith  and  Catlin. — Catlin  told 
Smith  he  should  be  made  by  it ;  so  that  die 
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order  must  be  to  undermue  the  witnesses,  end 
get  them  to  vary  from  what  they  had  fonnerly 
•wom  before  the  justices  at  the  public  sessions. 
I  know  that  men  in  cases  of  this  nature  do  not 
bluntly  promise  this  or  tliat ;  but  I  find  Walker 
goes  about  by  questions  at  first  a-far  off,  and 
then  comts  close  to  instruct  Smith  what  tO 
swear ;  and  rewards  are  not  behind,  neither  do 
I  conceive  in  such  cases,  that  there  are  ever 
two  witnesses  to  be  expected,  but  as  my  Lord 
Chief-Justice  of  the  Common-Pleas  explained 
it,  singularu  Testis  shall  induce  me  to  believe 
a  truth  in  some  cases,  and  it  must  of  necessity, 
when  circumstances  concur  with  the  same. 

^'  So  that  whatsoever  Mr.  Recorder  said,  the 
return  of  that  order  made  by  the  justices  was 
coram  nou  Judice,  it  matters  not  with  me.  The 
witnesses  koew  nothing  of  the  questionableness 
of  the  proceedings,  but  went  on  the  way  their 
consciences  at  that  time  led  them  :  Now  for 
my  lord  bishop  of  Lincoln  Co  seek  to  dishearten 
them,  to  terrify  them  by  threacs,  andieek  other- 
wise after  by  rewards  and  promises  to  subvert, 
or  at  least,  to  divert  the  current  of  justice,  I 
know  not  how  to  excuse  them,  but  that  he  is 
much  to  blame  to  give  such  ill  names  and  dis- 
graceful titles  to  an  order  made  in  court,  as  to 
call  it  a  Pocket  Order,  thereby  bringing  an 
odium  and  defamation  upon  the  justices,  wlio 
proceeded  as  they  ought,  and  in  open  court}  as 
appears  by  Dr.  Farmary,  and  by  Ascot,  who 
had  both  of  them  a' hand  in  it,  as  I  take  it,  as 
well  as  sir  John  Mounson,  and  therefore  their 
credits  must  be  repaired  also. 

''  For  Alice  Smith,  she  was  tampered  withal 
by  Owen  and  Powel  to  salve  up  Prigeon*s  cre- 
dit ;  and  after  that  she  had  taken  one  oath  be- 
fore the  justices,  then,  for  the  present  the  com- 
mission to  be  sat  at  Lincoln,  she  is  taken  and 
withdrawn  out  of  the  way,  and  hath  rewards 
given  her,  as  is  apparent,  either  to  deny,  or  al- 
ter^ and  vary  from  what  she  had  sworn  before. 
She  had  5/.  ofiered  her  to  persuade  £Iiz.  Hodg- 
son to  lay  the  child  to  another  father;  and 
then  afterwards  it  was  given  her  to  persuade 
her  to  lay  it  to  the  right  father ;  and  yet  here 
is  no  false  oath,  but  may  be  true^  as  I  can  in- 
stance that  a  deposition  may  be  made  by  a  party 
that  may  swear  two  things  that  are  contrary, 
and  yet  the  depositions  of  both  of  them  may 
be  true. 

• 

"  And  yet  an  Attainder  hath  been  upon  the 
like ;  now  upon  an  attainder  the  punishment  is 
great,  he  loseth  his  freehold,  and  goods,  all  are 
forfeited  to  the  king,  his  houses  are  to  be  razed 
down,  meadows  plowed  up,  and  woods  to  be 
felled,  and  he  himself  to  be  imprisoned  or  ba- 
nished, his  wile  and  children  to  be  turned  out 
of  all. 

**  So  in  another  Case,  (Fitz-Herb.  Natura 
breviunl,  lib.  19.)  one  heiR)  a  hold  from  an  ab- 
bot, and  a  rent  is  due,  as  Foster  in  fee  he  holds 
jure  rectorutf  and  it  is  sworn  he  had  conunon, 
time  out  of  mind : '  And  if  the  words  jure  rec- 
tori^9  be  not  ezprest,  all  majr  be.  true. 

'<  In  this  case  of  Alice  Smith  it  may  be  ques- 
tbned  what  money  was  promised;  6/.  to  what 
Vi)U  hi; 


end }  to  swear  that  she  was  moved  lo  get  ifac 
child  laid  to  another :  Well,  aftenvardti  she 
must  swear  that  it  was  to  lay  the  child  to  the 
right  father,  Mr.  Valentine  and  Mr.  Powel 
shewed  her  the  interrogatories,  she  must  swear 
against  the  first  order,  and  Mr.  Valentine  said* 
his  heart  trembled  at  the  questions.— There  it 
much  cunning  in  this  way  of  tamprring  with  a 
witness,  for  my  Lord  Bishop  asks  them  leading 
questions,  by  which  they  have  instructions  what, 
and  how  fiu*  to  swear. — And  Prigeon  tells  ili-t 
chardson,  that  if  he  could  get  the  order  altered, 
he  might  do  the  bishop  special  service. 

''  Now  it  may  be,  said  he,  may  not  a  man 
meddle,  nor  question  with  a  witness  ?  yes,  but 
with  certain  limitations,  for  else,  if  the  wit* 
nesses  be  made  and  corrupted,  the  jurors  and 
judges  both  of  them  may  be  abused  ;  and  if 
that  witnesses  may  be  led  and  in^jtructed  by 
questions,  or  the  like,  it  comes  all  to  one  as  suIch 
omation. — A  solicitor  may  warn  Witnesses  to 
come  in,  he  may  incite  them,  and  enforce  them, 
and  one  as  well  as  the  other :  but  for  a  stranger 
to  labour  a  juror  or  a  witness,  is  not  so  allowa- 
ble.— But  a  solicitor  must  not  instruct  a  wit- 
ness, nor  threaten  him,  nor  carry  letters  to  hiro« 
to  induce  him  this  way,  or  that ;  yet  he  may 
discourse  with  him,  and  ask  him  what  he  can 
say  to  this  or  that  point,  and  so  he  tnay  know 
whether  he  be  fit  to  be  u»ed  in  the  cause  or  no: 
by  which  means  this  court  is  freed  from  the  la« 
hour  of  asking  many  idle  questions  of  the  wit* 
nesses  to  no  end,  if  they  can  say  nothing  ta 
them,  and  so  spend  good  time  to  no  end  nor 
purpose;  yet  be  may  not  persuade  him,  or 
threaten  him  to  say  more  or  less,  than  he  of 
himself  was  inclined  unto,  and  was  by  his  con- 
science  before-hand  bound  to  deliver  as  truth. 

'*  The  term  in  laiy  is  called  embracery  of  ft 
Jury,  ampUsuSt  to  curry  favour,  when  one  h^igs 
them,  and  houses  them  in  their  arms  to  procute 
respect  unduly  to  their  own  ends ;  you  have  it 
mentioned  13*  H.  4,  &  16,  when  there  is  a  lead- 
ing of  a  Jury  22  U.  6,  whereupon  it  hath  been 
oraered,  that  in  cases  which  have  any  relation 
to  great  persons,  who  usually  are  on  the  bench, 
they  are  upon  trials  to  ^sent  themselves,  and 
not  to  be  in  presence  of  tlie  bar. 
. '  <<  And  as  my  Lord  Chief  Justice  of  the  Com- 
mon-Pleas well  insisted  upon  in  tins  case,  the 
countenance  of  a  great  man,  and  one  that  is 
powerful  in  the  country  to  do  a  poor  witness 
harm  in  another  way  upon  any  other  occasion, 
when  it  shall  come  to  his  turn,  and  occasion  be 
offered  for  him  to  do  it^  the  very4oobs  I  say  of 
such  a  man  is  able  to  put  the  witness  off  from 
what  he  was  resolved  to  Apeak,  and  dash  him 
out  of  countenance,  that  he  will  eiiher,  for  fear 
that  such  a  man  shall  take  dislike  at  him,  or 
for  hopes  of  much  favour  with  him,  and  to  gain 
his  good  will,  speak  sparingly  of  the  matter  in 
hand,  at  least,  if  he  do  not  altogether  decline 
another  way  in  his  words  to  that  which  he  in 
his  conscience  knows  to  be  the  very  truth. — 
So  that  in  the  point  it  is  plain,  that  when  a  man 
sha^  aker  the  testimony  of  a  witneBs,aod  cause 
him  to  decline  from  the  truth,  wiiether  it  be  hy 
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threats,  promises,  or  rewards,  it  bath  ever 
been  much  disallowed,  and  he  that  attempts 
llhe  same  is  censurable,  though  perhaps  be  ef- 
fects it  not. 

**  Now,  my  lord,  to  come  to  the  Censure, 
^r  I  have  been  somewhat  the  more  bold  upon 

Tour -fiatic lice,  than  I  would  otherwise,  because 
would  have  it  appear  how  tar  one  may,  and 
wherein  one  may  not  tamper,  or  meddle  with 
witnesses,  which  thing  is  tlie  main  matter  hi  this 
case  we  have  had  so  long  in  hand  ;  for  had  not 
my  lord  bishop '  moved  this  way,  I  should  not 
'have  found  matter  in  this  bill  to  have  sentenced 
iiim  at  all. 

**  But  for  to  justify  Prigeon's  credic,  and  to 
make  him  stand  upright,  and  to  clear  the  repu-. 
tation  of  him,  and  others,  so  much  money  is 
spent,  and  the«e  unjtitst  and  undue  undertakings 
have  been  mafle  by  my  lord  of  Lincoln's  ser- 
vants, and  his  agents,  to  tamper,  sedate,  and 
withdraw  the  witnesses  aside  against  the  laws 
€f  God  and  man,  and  to  the  very  overtlirow  of 
my  lord  himself. 

"  For  Cadwallader  Powell  it  is  plain  all  the 
wfty  what  he  did,  ajid  in  what  undue  courses  he 
sought  to  suppress  the  troth  ;  I  shall  agree  with 
your  lordships  for  him  in  l;is  fine,  and  do  cen- 
sure hihi  at  300/.  fine ;  and  for  Owen,  I  shall 
also  agree  with  you  in  his  fine  uf  300/.  Also  for 
Lunn,  I  could  go  deeper,  and  set  him  a  greater 
punishment  than  your  lordships  have,  but  do 
agree  with  you  in  his  fine  of  1,000  marks,  and 
to  be  disabled  from  being  in  any  office  or  pruc* 
tice  hereafter  in  his  profession,  or  in  any  other 
court. 

•*  Now  for  my  lord  blsliop  of  Lincoln,  truly 
f  am  heartily  sorry  for  him;  but  ex  secaditj 
he  is  the  cause  of  his  own  overthrow,  '  £t  ruit 
'  Roma  viribus  suis/  no  man  hurt^  him  but 
liiipself.  t  think  of  him  as  a  great  persoi>,  and 
more  to  be  pitied  for  that  he  is  a  church-man, 
and  in  so  eminent  a  rank  as  a  bishop,  and  noi^e 
<)f  the  meanest  of  that  dignity  :  and  as  my  lord 
of  Canterbury  spoke,  thai  -t  was  the  more  grief 
to  him  to  pass  sentence  in  so  deep  a  manner 
upon  him,  by  reason  he  was  of  the  same  coat : 
60,  my  lords,  I  cannot  but  b^  sensible  of  his 
precedency  to  me  in  that  plftre  I  now  undergo 
Dy  the  favour,  and  at  the  pleaiwre  of  the  king's 
majesty,  toy  honoured  master. — For  a  man  of 
Ills  wisdom,  of  that  experience,  and  Kavii^gseen 
the  various  changes  of  times,  ftnd  of  several 
mens  fortunes,  lived  in  that  eminency,  and  so 
w*«ll-literated,  to  seek  his  own.  overthrow,  to 
^support  and  maintain  the  reputation  of  another, 
is  a  thing  not  to  be  so  much  as  dreamed  on,  or 
could  be  once  ilmught  upon,  that  such  weak- 
ness should  ever  fasten  and  take  place  in  a  per- 
son so  well-guarded  and  accompanied  with  vir- 
tues and  commendable  qualities,  as  ray  lord 
bishop  was  ever  esteemed  to  have. — And  for  a 
Church-man,  whose  profession .  is  to  support 
mens  consciences  in  the  right  way,  and  for  to 
reduce  them  into  it  'when  they  shall  chance  ro 
err,  for  him  to  be  a  seducer  of  the  conscience, 
is  a  fooler  and  wdise  titaiii  in  him  than  in 
mioibets 


"  But  when  to  that  sacred  calling  (the  pr^ 
fessors  whereof  are  ever  to  be  had  in  respect) 
shall  be  added  another  Charge,  and  care  by 
the  favour  of  the  king,  to  become  a  judge,  and 
a  jadge  of  that  great  court  of  Chancery,  where 
equity  and  conscience  give  the  very  denominft- 
tion  of  the  court ;  to  be  advanced  to  this  emi- 
nency is  a  thing  of  great  consequence,  ind  to 
be  admitted  to  this  place  is  a  sign  of  great  trttst 
reposed  and  placed  in  that  servant  by  his  m«s* 
ter.  Now  I  cannot,  my  lord*,  hot  be  heartdty 
sorry,  and  very  mUch  pity,  that  a  Chnrch-mao,  • 
arid  bishop,  and  one  that  hath  been  a  prdate, 
sftid  eminently  dignified  for  the  space  of  ibis  16 
or  17  years  at  least  together,  shoold  so  groSfely 
be  overseen  in  the  couutenancing  aud  cherish- 
ing such  foul  crimes ;  Nay,  a  man  that  had 
born  the  great  seal  of  England  before  two  such 
great  kings,  and  been  highl}  graced  with  so 
iinany  large  testimonies,  and  remarkable  favDiii% 
from  them  both,  to  uncase  himself  of  all  those, 
and  that  at  once,  and  for  so  small  a  matter, 
so  little  realfyin  itself  concerning  him,  I  cannot 
but  wonder  how  he  should  fall  into  such  an 
error,  and  more  pity  his  misfortunes  to  see  him 
so  much  his  o««n  enemv. — Bui  as  it  hath  been 
observed  by  you  all,  be  hath  overthrown  him- 
self; And  therefure  I  must  do  my  duty,  and 
proceed  to  his  censure  also,  as  I  have  in  the 
rest;  '  vincat  Veritas  et  fiat  justiiia.' 

"  I  ihall  agree  with  my  lord  Cottington  for 
his  Fine  to  thekin^  in  10,000/.  and  so  I  do  also 
with  my  lord  Cortmgton  for  his  imprisonment 
in  the.  Tower  during  his  majesty's  pleasure. 
And  withal  to  be  suspended  from  ail  his  Eccle- 
siastical Dignities,  otlices,  and  fuuctions,  and  in 
all  with  my  lord  Cottinj^ton,  *  ab  officiis  et  be- 
*  neficiis,'  and  to  be  referred  to  the  High  Com« 
mission  for  the  rest.'** 


Pkoceeoincs  against  the  B/stiop  of  LIN- 
COLN AND  LAMBERT  OSBALDSl'ON. 

February  14,  1C58-9. 

The  Bishop  of  Lincoln,  togeitier  with  Lam- 
bert Osbaldston,  Schoolmaster  of  the  Grammar 
School  at  Westminster,  was  charged 'by  Infor- 
mation in  this  court  of  Siar-Chamber,  to  have 
plotted  together  to  divulge  false  News  and 
Lies,  to  breed  a  disturbance  in  the  State,  and 
dtfierence  between  two  grevt  persons,  and 
peers  of  the  realm,  viz.  the  late  lord  treasurer 
Weston,  and  the  present  archbishop  of  Can- 
terbury. 1  he  Charge  was  grounded  uponthcsfe 
fdllowmE;  Passages  written  by  Mr.  Osbaldston 
to  the  bishop  of  J^ncoln  : 

•*  My  dear  Lord ;  I  find  for  certain,  which  I 

•  "This  bishop  of  Lincoln,  (once  a  great  mi- 
nister of  sfStte)  wresftcil  through  these  dJffirnf- 
ties  and  close  imprisonments;  was  at  last  !(^ 
at  liberty  out  of  toe  Tower,  and  called  by  the 
king*s  writ  to  sit  in  the  hobse  of  peem,  and 
after  that  was  advanced  by  the  king,  and  re- 
stored to  ati  hi^  ecdesia&ticftl  di]^uitie9  aiu) 
functioDt.''    Ru9bwortb> 
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^report  tub  tMhy  that  the  great  Leviathan,  and 
the  little  Urchin,  are  ag^reat  fttorm  in  Christmas 
.wi^Bther,  and  are  at  a  very  great  disUmce  one 
wi0i  another^  inspmuch  that  your  loni&hip  hath 
been  inquired  of  mora  than  once^  if  you  were 
comey  and' when  you  will?  And  thp  great  man 
was  heard  to  justify  the  words  which  you  were 
questioned  for>  namely,  '  That  you  ha^  as  good 
*  a  right  to  the  Dicanery  of  Westminster,  as 
'  the  king  to  his  crowo.*  And  he  was  heard  to 
say,  '  Tiuit  they  were  no  more  than  he  himself 
'  would  say.'  The  jealousy  grows  great  and 
^arp  between  tlie  Leviathan,  and  the  little 
meddling  Hocus-Pocus;  and  if  it  increase, 
tliere  is  hopes  your  lordship  viill  enioy  tlie 
blessing  of  the  king's  grace.  Your  lordship 
will  hear,  that  the  lord*8  grace  of  Canterbury 
it  come  to  lodge  in  court,  so  19  the  lord  trea- 
surer: your  lordship,  I  hope,  will  pick  out  my 
neaniog.  Westminster^College,  Jan.  9, 1653.'' 

In  another  Letter. 
"  My  dear  Lord ;  I  cannot  be  quiet  but  I 
must  write  to  your  lordship.  The  sport  iff 
grown  traeical,  any  thing  would  be  given  for  a 
«ound  and  thnrous;!!  charge  to  push  at  and  con- 
found the  little  Urchin^  The  Spaniards  and 
the  Hollanders  are  both  appro veoly  and  firmly 
joined  to  effect  the  same,  if  your  lordship  lend 
your  assistance,  which  I  am  bound  to  implore 
and  require.  Let  them  in  the  mean  time 
scratch  one  another  to  the  bones.  I  use  free- 
dom of  heart,  it  is  somethini;  of  revenge  that  a 
brave  soul,  as  your  lord»hip  is,  hath  some  hopes 
of  snpport  in  the  midst  of  a  flood  of  destruc- 
tion.    Westminster-School,  Jan.  60, 1633." 

likewise,  there  was  produced  the  Bishop's 
Letter  of  the  Snd  of  Feoruary,  to  a  friend,  to 
lliis  porpose :  y 

**  Mr.  Osbaldston  reported  to  me  by  letters, 
That  it.was  desired  that  I  should  contribute 
my  endeavours  to  be  useful  to  the  I^rd- 
Treasurer  against  the  little  great  man,  and  as- 
sured me  thjit  they  were  mortal  enemies.  But 
for  my  part  1  refuse  to  meddle  with  any  such 
thing;  yet  I  pray  you  learn  whether  it  be  so 
or  no,  lest  some  have  gulled  Mr.  Osbaldston  in 
his  three  last  letter^.  If  the  Lord  Treasurer 
would  be  served  by  me,  he  must  free  mc  from 
the  bonds  of  the  Star-Chamber,  otherwise  let 
chem  fight  it  oul  for  me.^ 

It  was  answered  in  the  bdialf  of  Mr.  Os- 
baldston, That  what  was  done  by  him,  was  done 
in  private  letters,  selded  to  an  honourable 
friend.  And  it  was  confessed  to  be  error  in 
liim  tx>  use  such  familiaiitv  in  som^  passages 
thcmn  expntssed.  That  he  doth  deny.  That 
by  the  appdlations  therein  mentioned,  he  did 
jnean  the  Archbishop*s  Grace,  or  the  Lord- 
Tret^orer.  Bnt  he  meant  thereby  one  Spicer, 
which  took  upon  him  to  be  a  doctor  and  was 
none;  that  he  had  divers  times  used,  between 
Jeat  and  earnest,  to  call  him  <  little  Urchin,' 
^  Vennin,'  •  little  'Hocus  Pocus  in.  the  Velvet 
'  Jerkin/  and  that  there  were  some  differences 
beiveen  hia  and  th^  iixtA^^  of  Lioisoln;  and 


by  '  Leviathan,'  he  meant,  Chief  Justice  Rich* 
ardson,  who  had  foruierly  committed  Spicer,  in 
Westminster-hall ;  and  he  confessed  he  did 
merrily  use  that  name,  the  person  being  apt  to 
take  a  jest  in  good  part. 

On  the  bishop  of  Lincoln's  part  it  was  of- 
fered. That  if  any  such  Letters  were  sent  by 
Mr.  Osbaldston,  yet  he  denied  the  receipt  of 
them ;  and  for  the  interpretation  of  those  Ap- 
pellations, he  conceived  the  writer  was  the  bes( 
interpreter ;  that  he  had  many  times  heard  Mr. 
Osbaldston  call  Spicer  by  the  name  of  *  ilocu^ 
'  Pocus,'  and  he  use^  to  call  Richardson  by 
the  name  of '  Leviathan,'  and  denieth  the  pub* 
lishiu^  of.  any  such  Letters,  or  so  much  as  th^ 
speaking  of  anv  such  at  his  table. 

The  Attorney  Oeneral  ui^ed.  That  the  In- 
jterprctatiun  given  by  the  Defendants  would  no^ 
serve  their  turn.  That  those  Letters  of  Mr* 
Osbaldston  were  found  in  a  box  in  the  bi&liop'i 
house  at  Bugden ;  and  when  the  bishop  heard 
they  were  found,  he  said,  '  Osbaldston  was  un* 
*.  done.'  That  the  Bishop's  secretary  Walker, 
and  the  clerk  of  his  kitchen,  had  heard  their 
master  discourse  of  the  subject  matter  of  thesft 
Letters,  and  that  these  names  of  appellatiqn 
were  frequent,  between  the  Bishop  and  Osbald- 
ston, and  that  by  them  was  meant  the  Arch* 
bishop  and  the  Treasurer. 

But  it  was  further  ofl'ered,  in  the  behalf  of 
Mr.  Osbaldston,  That  the  Interpretation  made 
by  others,  shoald  not  be  the  ruin  and  destruo- 
tion  of  the  defendants.  That  the  bishop's  said 
secretary  and  clerk  of  his  kitchen,  witnesses 
agaiost  him,  were  lately  censured  in  this  court 
for  tampering  with  Witnesses,  and  were  per- 
sons expecting  the  mercy  of  the  court;  and 
witnesses  were  heard  on  the  behalf  of  Osbald- 
ston, that  he  frequently  called  Dr.  Spicer  the 
*  little  Hocus  Pocus,'  and  the  *  little  Urchin  ;* 
and  the  reason  was,  because  Spicer  had  made 
many  promises  to  give. a  Library  worth  40/.  to 
the  School  at  Westminster,  bgt  failed  in  the 
performance.  And  it  was  further  proved,  tha( 
he  frequently  called  the  L.  C.  J.  Ricliardson^ 
<  Leviathan,'  who  had  committed  Dr,  Spicer  in 
Westmiuster*hall. 

And  in  the  Defence  of  the  bishop  of  Lincoln 
it  was  further  urged.  That  his  «aid  secretary, 
Walter  VValker,  did  frequently  receive,  and  had 
commission  to  open 'his  Letters  in  his  absence; 
and  what  letters  he  received  he  could  not  tell ; 
and  if  thotfe  letters  were  found  at  his  house^ 
they  were  laid  up  and  concealed  by  his  Se-* 
cretary. 

And  furtlier  the  Bishop  petitions  the  courts 
informing  them  how  unable  he  was  to  make  his^ 
defence,  being  his  majesty's  close  prisoner  in 
the  Tower.  A^r  which^  Mr.  Attorney  Genera^ . 
replied. 

Sir  John  Banks's  Replt  about  the  Censure  of 
my  Lord  Bishop  of  Lincoln,  and  Mr.  O.v 
baldsion,  the  I4th  of  Feb.  16S8,  in  the  Star- 
Chamber. 

•        • 

"  My  Lords ;  Tlie  Defendants'  Counsel  \f 
th^ic  Defence^  dof9  excepi  against  the  charg^; 
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of  the  Inf  >rmatioii,  and  thev  laboured  much  to 
tie  the- matters  charj^ed  in  the  Intbrmalion  to 
the  very  day  of  the  month,  seeking  thereby  to 
tecape  the  Ch-trge,  contrary  to  their  judgmciUs 
and  the  commuii  course  of  justice. — AUo  they 
made  question  wfiere  those  Letters  should  be 
found :  but  \f  they  will,  they  may  know  that 
they,  were  found  at  my  lord  bi*)hjp  of  Lincoln's 
house  at  Bugden,  as  is  manifest  hy  their  own 
witiiesses  Interrogatories,  1  and  71. — In  the 
Answer  to  which  Interrogatories,  tljree  VVit- 
nesses  do  all  say,  That  they  heard  they  were 
found  in  a  band-box  in  my  lord  of  Lincoln's 
Wardrobe. 

]^r.  Recorder,  "  My  Lords ;  We  have  ex- 
amined four  Winesses,  which  do  all  depose, 
That  there  w^ere  no  Letters  found  in  the  band- 
box^ and  that  his  lordship  did  never  l^ave  an^ 
letters  to  be  kept  there/' 

Mr.  Herbert.  "  It  appears  by  their  own 
Witnesses,  that  there  were  such  Letters  founds 
but  this  is  not  to  the  purpose  where  ihey  were 
found,  but  now  they  are  found,  the  be;|nousnes9 
of  them  is  the  point  in  hand.'' 

Lord  Keeper,  **  It  may  be  that  some  of  the 
lords  may  find  some  things  in  the  Depositions 
that  may  serve  one  way  or  other,  therefore  I 
think  it  good  they  should  be  read ;  but  for  my 
evvn  part,  I  am  satisfied  in  my  judgment." 

Mr.  Attorney  General  further  proceeded, 
•aying ;  "  My  lord?*,  the  Defendants  counsel 
have  made  two  Defences,  one  for  Mr.  Osbald- 
•ton  and  the  otiier  fur  the  bis^iop  of  Lincoln. 
The  counsel  for  Mr.  Osbaldston  except  against 
the  Witnesses  that  prove  the  interpretation  of 
the  Lettei*4,  and  would  have  Mr.  Osbaldston  to 
expound  his  own  meaning,  and  if  this  should 
be  allowed,  every  libeller  would  thereby  es* 
cape  the  censure  of  the  court.— First,  They  ex- 
cept against  Cadwullader  Powet,  because  he 
was  before  sentenced  in  the  Siar-Chamber; 
but^  my  lords,  his  Censure  in  the  Stai^Cham- 
ber  was  not  for  any  matter  of  perjury,  or 
crime  that  should  t^ike  away  his  testimony ; 
and  the  same  thing  for  which  he  was  sentenced 
/was  my  lord  bishop  himself  sentenced  at  the 
very  same  time. — Secondly,  The  second  Ex- 
ception was,  that  Mr.  Powel  and  Mr,  Walker 
were  made  Defendants  in  this  court  to  take 
away  their  testimony  in  this  cause,  and  the 
reason  why  they  were  not  proceeded  against 
(said  the  King's  Attorney)  was,  my  lords,  be- 
cause my  lord  bishop  of  Lincoln  would  not 
perfect  his  Examination,  by  which  we  should 
liave  the  better  proceeded  again  •it  them,  and 
when  my  lord  bishop  bath  perfected  his  exa- 
mination, they  shall  be  proceeded  against. 
;  ''  Again,  they  except  and  say,  that  Walker 
lieiug  secretary  to  my  lord  bishop  of  Lincoln, 
tie  ought  not  to  be  witness  against  my  lord  of 
Lincoln. — My  lords,  when  a  Secretary  is  called 
and  examined  upon  oath,  be  ought  to  discov^ 
the  truth  of  what  he  is  examined  upon,  and  not 
to  perjure  himself. 

'<  Af aio^  thgj  §nj,  that  (hgfe  are  no  express- 


words  in  the  I^ctters,  whereby  it  doth  certainly 
appear,  that  these  words  were  not  meant  of 
my  lord's  grace  of  Canterbury,  My  lords,  tl>is 
sticks  at  all  c:uises  of  justice :  for  if  thej  shall 
be  suffered  to  interpret  their  own  words,  by 
this  means  all  Libellers  would  escape  punish- 
ment. 

"  The  third  part  of  the  Defence  is  this :  that 
Mr.  Osbaldston  should  call  Dr.  Spicer,  '  Ver- 
'  niin,  Hocus  Focus,  Urchin,'  and  the  like: 
therefore  say  they,  those  terms  in  these  letters 
are  not  to  be  applied  to  the  archbishop  of  Can- 
terbury, but  to  Dr.  Spicer.  This  is  no  exclu- 
sion, for  I  shall  shew  that  those  words  must 
needs  be  intended  and  spoken  against  the 
archbi«>h()p  of  Cinterbury ,  and  not  of  Dr.  Spicer. 

'*  In  the  Letter  of  the  9th  of  Jan.  the  words 
cannot  l>e  applied  to  be  spoken  of  so  mean  a 
man  as  Dr.  Spicer:  and  so  likewise  in  tba 
Letter  of  the  30th  of  Jan.  wherein  he  desires, 
that  it  should  be  kept  secret :  and  if  these 
words  had  been  spoken  of  Dr.  Spicer,  tbey 
needed  not  be  kept  so  secret.  For  '  Hocus 
Focus'  and  '  Vermin'  being  spoken  of  Dr.  Spi- 
cer, were  published  in  Westminster  Hall,  and 
other  places  thereabouts,  and  therefore  needed 
no  secrecy. 

"  And  that  by  the  '  great  Leviatlian,'  k 
should  he  understood  to  be  meant  of  the  lord 
Hichardbon,  there  is  no  colour  for  it,  my  lords. 

'^  As  for  Odbaldston,  he  hath  long  been  a 
turbulent  meddler,  and  a  false  intelligencer  of 
the  a(rair<)  of  state;  I  may  soy  he  is  '  Hocas 
Focus,'  and  a  juggler  in  the  affairs  of  state;  and 
yet  I  am  sorry  that  I  shall  charge  him  with 
that  which  is  worse  than  the  charge  laid  against 
him  in  tlie  information,  for  he  is  guilty  of  gross 
and  wilful  perjury,  for  he  hath  denied  upon 
oath  that  which  was  plainly  proved  against 
him.  t 

'^Another  argument  is, This  Osbaldston  is 
now  run  away,  which  in  our  sense  doth  shew  a 
guiltiness  of  the  offence.  35  H.  5.    '  One  being 

*  indicted  for  felony,  if  he  runs  away,  he  then 

*  forfeits  his  goods.' 

"  As  for  my  lord  bishop  of  Lincoln,  he  stands 
upon  three  thio«.  1.  That  he  received  not 
the  letters.  S.  That  he  did  not  publish  them. 
3.  That  he  did  not  entertain  them. — For  the 
first,  it  is  proved  by  witnesses,  That  two  days 
after  Twelve-tide  he  gave  order  that  his  Let- 
ters should  be  opened  that  concerned  his  law 
suits,  so  that  thereby  he  might  colour  the  mat- 
ter, that  they  miglit  not  come  into  his  own 
hands.  Again  he  doth  not  say,  that  he  did  not 
receive  the  letter  of  the  9th  of  January ;  besides 
his  own  Letter  of  the  9d  of  January,  makes 
mention  of  three  Letters  which  he  received 
from  Mr.  Osbaldston  i  'm  one  of  which  he 
should  contribute  money  to  the  use  of  the  Lord 
Treasurer  for  the  ruin  of  the  *  little  great  man:* 
so  that  it  is  confessed  by  his  own  writings  that 
he  did  receive  them.  And  tlie  Letter  of  the 
30th  Jan.  was  sent  bv  a  special  messenger  iq 
Lincoln,  therefore  it  is  most  probable  tmit  he 
received  it,  and  your  lordships  iiave  beard  Cad- 
waUader  Foiral  HJp  That  my  lonl  of  XmolA 
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demanding  of  him,  Whether  any  of  Osbald- 
ston's  letters  were  found  ?  And  he  answering 
that  they  were.  Then  said  the  bishop,  Osbald- 
stoo  is  undone :  so  that  I  conceive  your  lord- 
•hips  will  not  think,  but  that  his  lordship  re- 
ceived the  letters. 

''  But  it  is  objected,  That  this  is  no  offence : 
for,  say  they,  it  is  no  offence  to  receive  libel- 
lous letters,  and  to  keep  them  private^  And 
as  for  my  lord  of  Lincoln,  he  did  never  pub- 
lish any  of  them :  and  there  is  difference  be- 
twiit  Osbald&too's  Case  and  my  lord  bishop  of 
Liacoln*s,  for  they  were  only  sent  to  my  lord  of 
Lincoln,  but  he  did  never  contrive  nor  publish 
any  of  them. — It  is  evident  that  he  did  publish 
these,  for  they  were  spoken  of  by  Powel  and 
Walker,  and  the  women  did  talk  of  them  in  the 
market. 

**  Bnt  they  say,  Thnt  some  of  his  attendants 
never  heard  him  publish  any  such  Speeches  at 
bis  own  table.  It  is  like  he  did  not  make  it 
his  table-talk :  but,  my  lord,  under  favour,  my 
lord  of  Lincoln  hath  been  too  forward  to  enter- 
tain and  publish  libellous  letters.  If  any  re- 
ceive libellous  letters,  the  receiving  is  not  a 
publibbing  of  them,  as  it  is  in  9  Beport  fol.  59. 
In  the  5th  Report,  there  is  difference  betwixt 
Words  and  Letters,  which  concern  a  private 
man  and  a  public  officer.  If  thev  do  concern 
m  private  roan,  it  is  no  offence  in  him  that  con- 
ceals them:  but  if  tliey  concern  a  public  offi- 
cer, he  that  doth  conceal  them,  is  guilty,  and 
shall  be  punished  for  a  libeller.  And  I  con- 
ceive my  lord  of  Lincoln  to  be  guilty  of  perjury 
in  this  cause :  and,  my  lords,  that  perjuries  are 
punishable  in  this  court,  (ihoush  they  are  not 
charged  in  the  information)  doth  appear.  Hill. 
S  Eiiz.  &  HiU.  4  Eliz. 

*'  My  lords,  I  do  wish  that  this  age  that  is  so 
much  infected  with  devising  and  divulging 
scandalous  Letters  and  Words,  that  some  exem- 
plary example  might  be  made,  that  we  might 
near  no  more  of  such  scandalous  matters. 

''  My  lords,  before  the  Conquest  they  had 
ver^  strict  laws  against  Libellers,  (as  to  have 
tlieir  tongues  slir);  aud  in  the  time  of  £d.  1. 
and  Ed.  3.  there  were  special  commissioners 
appointed  to  enquire  after  libellers,  as  in  the 
close  Roll.  Parliament,  and  so  I  humbly  leave 
them  to  your  lordsliips/' 

The  Court  proceeding  to  Sentence,  declared 
in  general,  *'  That  they  had  received  satisfac- 
tion that  Mr.  O^baldston  was  (he  cc  ncriver, 
writer,  and  publisher  of  those  odious  Appella- 
tions of  those  two  great  persons.  That  his 
Defence  was  ridiculous,  and  that  his  end  was 
the  ruin  of  the  archbiiop  of  Canterbury. — 
As  for  the  bishop  of  Lincoln,  ttiey  said,  he 
ivas  a  person  of  quality,  parts,  and  abilities, 
And  one  that  once  sat  as  judge  in  this  court : 
iJiat  he  shewed  himself  very  indiscreet  in  con- 
^  cealinK  those  letters,  and  had  thereby  made 
himself  guilty  of  a  high  crime.'' 

But  for  further  satisfaction,  take  these 
^Speeches  foUowijag  made  ia  Court  at  the  said 


Sir  John  Finch,  Lord  Chief  Justice  of  the  Com- 
mon Picas,  spake  first,  the  Lord  Cottington 
being  absent. 

'*  My  Lords ;  There  are  two  Defendants,  so 
there  are  two  Charges  in  the  Information  agaiusS 
them.  1.  They  are  charged  with  giving  nick- 
names unto  two  honourable  peisons  of  this 
realm.  2.  They  are  charged  to  plot,  and  con- 
trive to  work  an  utter  ruin  and  overthrow  to 
my  lord  archtfisliop  of  Canterbury.  And  in 
tliosc  Charges,  I  shall  observe  several  steps  and 
degrees.  1.  An  endeavour  and  agreement  be- 
tween Cfebaldston  and  my  lord  bishop  of  LiU'* 
coin,  to  reproach  and  scandalize  these  two  no- 
ble persons.  S.  A  publishing  and  divulging  of 
the  same. — ^In  the  second  Charge  I  observa 
these  steips.  1.  A  false  rumour  raised  by  them. 
3.  A  pubUshing  of  the  same.  3.  An  endea- 
vour to  work  the  ruin  ut  the  lord  archbishop  of 
Canterbury,  by  contributing  charges  to  effect 
the  same. 

**  And  how  far  Osl^aldston  and  the  bisho)}  of 
Lincoln  are  guilty,  I  appeal  to  your  lordships. 
I  shall  now  shew  the  extent  of  the  Information, 
the  Charge  being  laid  to  be  in  or  about  the  lOtb 
Feb.  M.  9  Car.  Whidi  Charge  doth  compre- 
hend all  libellous  letters,  either  before  or  suioa 
9  Car. 

*'  But  it*s  true,  if  in  the  Letters  will  not  ap- 
pear that  sense  which  is  contained  in  the  Charge, 
then  they  shall  not  be  within  the  diarge  of  the 
Information,  and  therefore  the  Information  ad- 
mits of  as  much  favour  to  the  Defendants  as 
may  be :  for  this  court  dotli  rather  desire  to 
find  men  innocent  than  guilty. 

"  I  shall  new  come  to  the  particulai^,  and 
shall  Iierein  pbserve  the  course  of  the  Defend- 
ant's counsel,  who  have  distinguished  my  lord 
of  Lincoln's  Case  from  Osbaldston  s,  and  so  shall 
put  a  difference  between  them :  for  though 
Osbaldston  be  guilty,  'yet  it*s  possible  that  my 
lord  of  Lincoln  may  not  be  gcilty. 

"  And  as  for  Osbaldston,  I  hold  him  as  clear- 
ly guilty  of  the  Charges  in  the  Information,  as 
any  have  been  sentenced  in  this  court.  For 
first,  Osbaldston  was  the  contriver  and  publish- 
er of  those  scandalous  Letters;  and  I  tliink 
there  is  no  doubt  at  all,  but  that  they  wera 
meant  of  the  late  Lord  Treasurer,  and  the  now 
lord  bishop  of  Canterbury.  Secondly,  your 
lordships  may  observe,  what  interpreti>tion  the 
lord  bishop  of  Lincoln  would  make  of  them : 
How  that  my  lord  of  Lincoln  himself  did  con- 
ceive that  he*  meant  the  archbishop  of  Canter- 
bury.— The  third  is  by  Witnesses :  1.  Walker 
said,  That  he  saw  divers  letters  wherein  Osbald- 
ston explained  his  meaning,  That  he  meant  my 
Lord  Treasurer,  and  my  lord's  grace  of  Canter- 
bury. Again  he  saith,  he  saw  some  letters 
wherein  Osbaldston  used  by-words,  which  my 
lord  of  Lincoln  did  not  understand  until  Osbaldt 
ston  had  explained  them>  Again  he  saith.  His 
lordiihip  did  explain  many  of  these  dark  words 
that  Osbaldston  wrote  unto  him,  shewing  that 
he  meant  my  lord's  grace  of  Canterbury.  Again 
he  saith|  That  Qjbaldstoo  spoks  base  words  oi 


the  arclibisliop.  And  these  be  his  Reasons  why 
he  conceives,  that  by  the  words  in  tJic  lettert 
he  means  tlie  archbishop  of  Canterbary;  which 
1  conceive  "be  very  good  and  sufficient  reasons. 
'  "  The  second  witness  is  Cadwaliader  Powel, 
who  saith,  He  used  these  wonis  in  a  Jetter, 

•  The  little  vermin,  the  false  mediator,  the  Ho- 

•  cus  Pocus.'  And  the  bishop  of  Lincoln  being 
in  the  Tower,  demanded  of  Powel,  Whether 
•ny  of  Mr.  Osbaldston's  letters- were  found? 
who  answered,  That  they  were  found  ;  Then, 
•aid  *tl)e  bishop,  Osbaldston  is  undone. 

**  Thus  I  have  thought  good  to  make  a  dif- 
ference betwixt  my  lord  of  Lincoln  and  Mr.  Os 
baidston;  foritis  confe^bed  by  my  lord  of  Lm- 
coin,  that  by  one  of  those  is  meant  my  Lord 
Treasurer;  but  tliat  shall  not  convict  Mr.  Os- 
baldston, but  it  is  plain  by  his  own  words  what 
he  meant.  And  that  by  those  words  should  be 
meant  Dr.  Spicer,  I  hold  it  so  ridiculous  a  de- 
fence, that  I  think  he  could  not  have  deceived 
his  school  boys  with  it.     And   that  by  <  Levia- 

•  than '  should  be  meant  my  lord  Richardson, 
there  is  no  colour  for  tiiat ;  though  for  Dr.  Spicer 
were  confounded,  what  would  the  king  or  state 
eulGsr  by  his  ruin  or  confusion  ?  so  that  certain- 
ly it  is  meant  of  the  archbishop  of  Canterbury. 
•—For  Mr.  Osbaldsion's  going  away,  it  is  not 
judicially  known  unto  mc,  and  therefore  leave 
it  to  your  lordships. 

<*  And  as  for  the  second  Chaise,  That  he  did 
sWt  and  cmitrive  for  the  ruin  of  the  lord  arcb- 
bifhop  of  Canterbury,  I  hold  that  he  is  guilty, 
end  that  be  did  stir  ray  lord  of  Lincob,  to  con- 
tribute money  for  tliat  porpdse. 

"  For  my  lord  of  Lincoln,'  I  shall  only  say 
this.  That  the  Letter  of  the  9th  of  January  is 
•uch  a  turbulent  and  scandalous  Libet,  that  a 
man  pf  place  and  quality  should  not  give  any 
way  thereunto ;  but  that  he  sbeuld  receive  it, 
entertain  it,  and  publish  it,  this  shews  that  be 
had. long  a  rancor  and  hatred  towards  my  lord 
archbishop.  And  for  the  nick-names,  I  shall 
find  my  lord  of  Lincoln  guilty  as  far  forth  as  Mr. 
Oshaldstony  for  be  did  entertain  these  letters, 
and  did  publish  them,  and  it  was  an  agreement 
and  confederacy  so  to  do. 

•*  By  way  of  Defence  my  lord  bishop  of  Lin- 
coln's counsel  did  allege ;  1.  That  ihere  was  an. 
agreement  between  Osbaldston  and  my  lord  of 
uncoln.    Again,  they  said.  That  there  was  no 
ceruin  appellation  of  my  lord  archbishop  of 
Canterbury.     2.   There  w^  proof  that   my 
lord  of  Lincoln  did  not  speak  any  such  words  at 
his  table.    3.  They  endeavoured  to  prove,  That 
ny  lord  of  Lincoln  n^ver  wrote  any  Letters 
containing  any  hbeUous  matter ;  when  as  tlkeie 
was  a  letter  under  his  own  hand,  which  he  would 
not  confess,  although  he  was  brought  like  a  bear 
to  the  stake,  and  three  times  examined  about  it. 

**  Again  they  said,  That  he  did  not  receive 
them,  and  yet  he.  wr<Me  an  answer  to  them. 
Again,  admit  he  did  receive  them,  yet  he  did 
not  publish  them,  but  only  delivered  them  to 
Hr,  Walker  his  secretary.  Mr.  Attoraer  well 
femembered  she  Uw,  Tlmt  if  a  libellous  letter 
concerning  a  private  penon,  then  he  maj  con-l 
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ceal  it ;  but  if  it  concern  a  public  officer,  then 
the  concealing  of  it  makes  him  guilty  thereof: 
and  that  the  letters  were  published  is  most  cer^ 
tain,  for  they  were  openly  spoken  of  by  women 
in  the  market. 

**  Another  thing  of  Mr.  Recorder's  was  this; 
That  if  my  lord  bishop  of  Lincoln  did  under- 
stand O&baldbton's  meniting,  yet  he  did  not  un- 
derstand that  he  meant  my  Lord  Treasurer,  and 
my  lord's  grace  of  Canterbury.— Then,  I  say, 
he  hath  scandalized  my  Lord  Treasurer,  and 
my  lord  archbishop  of  Canterbury ;  for  by  bis 
own  writing  be  saith.  That  it  was  meant  of  these 
persons.  • 

-  "  The  next  is,  the  charge  of  a  Pbt  kid  for 
the  ruin  of  my  lord  archbishop  of  Canterbury, 
but  I  will  not  ooudemn  my  lord  bishop  of  Lin* 
colli  for  that. 

"  The  next  Defence  of  Mr.  Recorder  was 
from  this.  That  Mr.  Osbaldston  wrote  to  the 
bishop  of  Lincoln,  sayuig,  *■  1  hope  you  wilt 
'  pick  out  the  meaning,'  &c.  so  that 'there  was 
no  confederacy  and  agreement  between  them. 
1.  I  say,  he  received  the  letters,  and  published 
them.  2.  He  was  so  for  from  nipping  these 
scandals  in  the  buds,  that  he  enquired  furtlier 
after  them.  3.  Tiiat  he  was  ready  and  willing 
to  contribute  money  towards  tlie  ruin  of  my^ 
lord  archbisliop  of  Canterbury. 

^  I  am  sorry  tliat  a  man  of'^his  rank  and  con- 
dition, should  make  himself  conapanion  with  t 
school-master.  And  as  for  the  aspersion  which 
they  cast  upon  Mr.  Walker,  to  take  away  bis 
testimony,  I  see  no  just  cause  thereof.  For  they 
said,  Either  his  Deposition  is  impossible  and  be- 
yond his  knowledge,  i}T  else  that  Ills  reasons  that 
moved  him  thereunto,  are  insufficient.  But  for 
my  part  I  know  not  how  a  better  reason  can  be 
given. 

*'  Another  objection  against  Walker  is  this. 
That  it  was  long  before  tlieae  Letters  were 
brought  forth ;  and  that  these  are  not  all,  but 
there  should  be  a  third  letter.  I  say,  It  is  i^ 
wonder  that  so  many  were  brought  forth  now. 
But  that  they  had  been  lost,  or  that  my  lord  of 
Lincoln  had  burnt  xhem  t  ita  had  I  a  friend 
that  I  professed  so  much  kindness  to,  as  he  did 
to  Osbaldston,  I  f»hould  he  very  sorry  that  he 
should  suffer  for  hi»  letters. 

''  For  the  testimony  of  Cadwallader  Powel,  I 
hold  his  testimony  as  fit  to  be  taken  as  my  lord 
bishop  of  Lincoln.^  And  for  the  Chaige  of  the 
Defendants  counsel,  for  the  5iubtil  prosecution 
by  the  solidtor  Kilvert,  I  shall  say  little,  I  know 
mm  to  be  of  a  good  carriage  in  other  businesses, 
theriefore  if  any  fault  be,  I  shall  only  desire  that 
it  may  ho  amended  for  tlie  time  to  come.  I 
hold  that  these  Witnesses  stand  upright;  and 
as  for  the  oti^er  witnesses,  I  submit  unto  your 
lordships,  for  in  sentence  I  must  consider  the 
nature  of  the  cause,  and  the  persons.  Pint,  X 
shall  not  acquit  my  lord  bishop  of  Liqcoln,  nor 
rruidemn  him  s>  Uiucb  as  Osbaldston.  I  niust 
consider  the  per^ous  offending,  and  the  persons 
against  whom  they  have  o^nded.  For  the 
persons  offended,  tlie  first  is  the  lerd  treasttrer 
of  England,  one  of  his  nu^esty't  paTy<«otaKili 
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And  the  teeond  is  the  metropolitan  of  England, 
wlio  hatb  ever  carried  himself  with  great  trust 
and  fiddtlty  towards  his  majesty  ftnd  tl»e  public 
|;ood.  And  I  verily  think,  that  none  can  occose 
him  of^tlie  least  corruption.  In  a  court  where 
most  causes  of  the  clergy  are  tried,  I  did  never 
receive  anv  private  roessi^e  from  his  lordship 
in  the  behalf  of  any  cltr^man,  which  is  a 
thing  t6  he  much  observed  m  him. 

**  ror  Mr.  Osbaldston,  he  hath  been  a  parson, 
a  prebend^  and  a  schoolmaster.  My  iords»  I 
%j11  not  suffer  him,  he  is  to  torfonlent  a  jpenon, 
and  scandalous  libeller,  to  teach  and  instruct 
othcQ.  I  would  have  him  therefore  deprived 
of  all  his  spiritual  dignities  and  promotions,  that 
be  ncvar  have  any  place  in  the  church ;  neither 
hold  I  it  fit  that  he  should  teach  scholars, 
(should  I  do  him  justice,  I  should  adjudge  him 
Some  severe  corporal  punishment :)  I  would 
have  him  deprived  in  (he  high-commission  court, 
and  then  to  De  set  on  the  Pillory  in  this  Palace- 
Yard.  And  thafhc  may  be  an  example  to  bis 
boys^  I  would  have  him  also  to  stand  in  the 
pillory  in  the  Dean V Yard,  and  one  ear  to  be 
nailed  in  the  Palace,  and  the  other  ear  to  be 
nailed  in  the  DeanVYard .  I  do  fine  him5,000/. 
and  imprisonment  during  the  kin^f's  pleasure.-* 
And  I  do  fjnemy  lord  bishop  of  Lincoln  5,000/. 
And  I  give  to  my  lord  archbishop  of  Canter- 
bury, 5,000/.  a-picce  for  damages." 

My  Lord  Chi^f  Justice  Brafhtton,  **  My 
lords;  There  are  two  Defendants,  and  they 
have  made  two  defences.  I  find  my  lord 
bishop  of  Lincoln  to  be  guilty,  though  not  so 
full  and  in  so  high  a  0!\ture  ns  Mr.  O^baldston. 
They  are  cliarged  to  plot  and  confederate  toge- 
ther, to  scandalize  two  lionoumMe  persons,  und 
to  raise  discord  in  the  state,  and  to  seek  the 
roin  and  overthrow  of  my  lord  archbishop  of 
Canterbury.  Oshalrtston  wrote  a  letter  of  the 
9th  of  Jantkfiry,  and  other  letters,  uhich  my 
lord  bishop  of  Lincoln  is  clnrged  with  to  re- 
ceive and  publish.  '1  hat  OsbaUlston  is  guilty 
«>f  e%'try  part  of  the  Chnrt!e,  I  hhiill  n<it  need  to 
make  an>  quescion;  neitlifr  shall  I  nitich  btand 
upon  the  valitHty  of  the  witnesses,  tor  I  see 
nothing  but  that  he  is  jiuilcy  ut  all  the  cliHr&^e. 

**  I  will  beuin  with  the  fiist  Utter  of  the  0th 
Jan.  in  whtcli  he  ^tould  have  iwo  oiher  persons 
meant  there,  unrl  not'  my  l<»rd  treasurer,  nhH 
my  lord's  grace  of  CsinteiUtry  ;  but  the:  one  to 
be  meant  my  lord  Ilicliardson,  und  the  other. 
docifH  Spicer. 

•*  Now.  what  comparison  was  there  between 
cliose  two  persons?  The  one  wns  Lord  Chief 
Justice,  and  9^  for  the  <«ther,  every  one  knows 
what  lie  i»;  so  that.it  canngi  be  mean;  of  these 
two  persons, /or  there  is  no  conipnrison  be- 
tween ti'em.  '  And  for  these  wofdv,  the '  litilu 
*  noeddltng  Uocua  PocQ»  works  hi^  own  confu- 
^sion,*  &c.  How  would  this  be  meant  of  Dr. 
Spicer  >  For  how  did  Dr.. Spicer  work  his  own 
confusion?  And  ««ho  would  give  »o  much  to 
^ctfftfound  Dr.  Spicer?  He  is  no  such  emim'nt 
person, -that  toy  should  give  so  much  lo  con- 
fmni  hJV*«    $0  that  this  letter  n  'very  cleiir 


against  Osbaldston.— And  it  shews  a  petulant 
spirit,  and  an  inveterate  hatred  and  raalic^^ 
that  he  did  lung  bear- against  my  lord  of  Can- 
terbury,  without  any  reason  or  cause  at  all,  for 
he  doth  not  shew  that  he  had  ever  received  Any 
wrong  or  injury  irom  his  grace. 

'^  I  come  BOW  to  the  other  letter,  whersia 
Osbaldftton  ^t  to  the  bishop  of  Lincoln  to  coo* 
tribute  charges  to  my  Lord  Treasurer,  for '  the 
'  roin  of  the  Uttle  great  man ;'  by  which  must 
needs  be  meant  the  archbishop  of  Canterborr  c 
so  that  i  shall  not  stand  longer  upon  Mr.  Ui* 
balrlston  ;  for  if  there  were  no  witnesses  against 
him,  yet  t  find  nutter  enough  in  his  own  lettei# 
to  prove  him  guilty  of  the  whole  charge,  aiMl 
therefore  I  sentence  him  with  my  lord  Finch. 

*'  For  my  lord  of  Lincoln,  I  cannot  sentence 
him  as  a  Libeller,  for  there  must  be  either  % 
contriving  or  a  publishing  to  make  a  man  a 
hbeUer,  as  Mr.  uecorder  well  ob^rved.  But 
I  find  him  guilty  oi  this  charge.  That  he  received 
the  Ubeiloos  letters;  and  of  this  charge,  That 
he  assented  to  contribute  money  for  the  ruin  of 
my  lord  archbishop  of  Canterbury. 

<<  But  it  is  objected,  That  he  concealed  the 
libel,  and  therefore  he  is  not  guilty.  The  con- 
cealing of  it  doth  not  clear  my  lord  bishop  of 
Lincoln.  For  (as  Mr.  Attorney  well  observed) 
there  is  a  difference  between  a  Letter  that  con«- 
rerns  a  private  person,  and  a  public  ofiicer. 
If  a  libelloos  Letter  concern  a  private  person, 
he  thnt  receives  it  may  conceal  it  in  his  pocket, 
or  burn  it ;  but  if  it  concern  a  public  person, 
he  ought  to  reveal  it  to  some  public  omcer  or 
magistrate.  But  it  is  true,  if  he  divulge  it  to 
any  but  to  a  magi tt rate,  he  is  a  libeller ;  and 
why  should  my  lord  of  Lincoln  keep  these  let* 
ters.by  him,  but  to  the  end  to  publish  them» 
and  to  have  them  at  all  times  m  a  readiness  l« 
publish  upon  every  occasion  t 

**  For  his  beinc>  degraded,  t  leave  it  to  those 
of  the  Ecclesiastical  court^  to  whom  it  doth 
belong.  And  for  the  oiher  part  of  bis  Sentence 
of  the  Pillory,  I  am  very  sorry  and  ucwilling  te 
^ive  such  a  Sentence  upon  any  man  of  his  calk 
ing  and  degree.  But  when  I  consider  the  qua- 
lity of  the  person,  and  how  much  it  doth  aggra- 
vate the  ofience,  I  cannot  tell  how  to  spare 
him  :  lor  these  considerations  tlmt  should  miti- 
gate,  makes  t  he  offence  rhe  greater,  which  oiakeft 
me  join  with  my  lord  Finch  in  that  part  also. 

"  For  my  lord  of  Lincoln,  1  do  fine  him 
3,000^.  and  imprisonment.  Aird  seeing  the 
Offence  iN  :igninst  so  honourable  a  person  at 
myiord's  gnireof  Canierbory,  und  there  is  no5 
the  h^ast  CHuse  of  any  ng{*rievuof  e  or  wrong 
•timtlit'  Imth  dooeto  my  lord  of  Lincoln,  there« 
fore  in  Aimage  I  join  will)  ttjy  lord  Finch." 

Secret arjj  IVndebanck,  and  Secretary  Cook^ 
did  hotii  joiit  with  my  lord  Brampston  for  the 
bishop  of  Li.  cuhi,  and  with  ipy  lordFinch  for 
Mr.  Oslialdston. 

Mr.  Compf roller,  *«  My  lords;  ForOsbald*- 
fl^tm,  cnnsidirring  his  place,  I  cannot  but  con- 
demn him  tery  much,  for  by  what  bath  bten 
«Ucdged,  I  verily  Mieve  that  he  did  mean  tuf 
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liOrd  Treasurer,  and  my  lord  archbishop  of 
Canterbury :  And  my  lord  bishop  of  Lincoln, 
and  Mr.  Osbaliiston,  are  both  guilty  of  crimes 
in  a  high  nature  ;  one  would  have  thought  that 
my  lord  bishop  of  Lincoln,  bemg  a.  person  of 
that  place  and  quality,  should  not  have  ran  him- 
self into  such  danger  as  to  have  meddled  with 
•uch  matters ;  for  had  he  not  met  with  good 
counsel,  I  conceive  that  be  had  plunged  himself 
in  as  deep  as  Osbaldston  in  these  practices. 
And  as  for  Osbaldst6n*s  Sentence,  I  agree  with 
sny  lord  Finch.  And  for  my  lord  bishop  of 
Lincoln,  I  hold  with  my  lord  Bramstone.  As 
for  my  lord  of  Canterbury  his  carriage,  it  is 
well  known  to  be  upright,  and  therefore  I  leave 
it." 

Lord  NetL'burgh,  "  My  lords ;  For  Osbald- 
uton,  I  find  him  guilty  of  every  part  of  the 
charge;  for  the  other  I  cannot  sentence  so 
deep;  for  I  think  my  lord  of  Lincoln  is  not 
guilty  of  the  plotting  and  confederating,  for  the 
•candaltsing  of  those  two  honourable  persons ; 
I  leave  it  to  your  lordships  judgment,  and  lay 
all  the  charge  upon  Osbaldston/' 

The  Earl  of  Dorset* $  Speech  at  the  Sentence 
of  Mr.  Osbaldston : 

<<  Ahstatle  in  his  politicks,  admits  not  in  the 
government,  of  any  .school-master  to  the  exer- 
cise of  civil  duties,  school-masters  commonly 
proving  the  apes  of  tyranny ;  and  being  used 
to  imperiousnets  over  scholars,  if  you  put  a 
•word  of  justice  into  his  hand,  ^ou  may  easily 
guess  how  he  will  lay  about  hmi  in  the  state 
and  cit^.  I  know  not  with  what  spirit  of  va- 
nity this  school-master  was  possesseid,  but  we 
see  the  monstrous  birth  of  it ;  if  the  pedant  had 
kept  within  his  rules,  he  might  have  been  taught 
not  to  have  disturlied  government.  Look  upon 
(this  pragmatical  person,  and  behold  the  fact, 
and  VI  hat  were  the  motives,  what  the  reasons 
to  bring  himself  upon  the  stage.  His  ill 
thoughts  ex p rest  iu  ink  as  black  as  his  crime; 
his  pen  was  steeped  in  vinegar  and  gall.  What 
was  it  that  stained  the  bishop  of  Lincoln's  ear 
with  tlie  poison  of  ignominious  titles  ?  It  was 
the  pedant.  Who  was  it,  that^s  a  thief  that 
had  stolen  another's  good  name  away,  cries, 
burn  my  letters,  on  purpose  to  go  in  darkness 
of  the  night?  It  was  a  parson.  Who  was  it 
that  endeavoured  to  stain  the  purity  of  .my 
lord  archbishop's  honour  with  foul  aspersions 
of  titles,  '  little  grace,  little  urchin,  vermin/ 
&c.  .Mt  was  Mr.  Osbaldston. 

''  Well,  I  will  speak  what  I  think,  I  fear  none 
but  God  and  the  xing,  and  I  speak  in  truth,  I 
am  sure  I  shall  oll'end  neither  of  them,  I.  have 
enquired  of  them  who  are  learned  in  the  laws, 
who  say.  That  the  plainest  sense  is  to  be  taken. 
The  divines  will  tell  you,  that  the  easy  places 
fhall  explain  the  more  obscure.  And  if  any 
man  would  examine  those  letters,  and  with  ju- 
dicioQs  comparing  tlie  title  t>f  *  little  grace' with 
tlic  otlier,  he  will  be  forced  to  confess  the  sense 
of  the  other,  or  els«*  be  blind  at  noon-day. 
But  as  truth  may  be  cleared  by  strong  and 
^lid  reason,  so  it  may  be  darkened  and  sba- 
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do  wed  by  the  colours  of  probability  of  appear* 
ances. 

'<  But,  my  lords,  I  think  the  school-master 
alleges  his  services  to  the  Commonwealth,  and 
his  being  slighted  for  it;  tnat  he  hath  been 
these  many  years,  and  dedicated  his  pams  and 
time  for  the  good  of  the  flowers  of  the  kingdom, 
generom  debentur.  But  I  will  consider  him  as 
a  ihaai  subject  to  his  passion,  (which  to  take 
away,  were  to  take  the  man  hiiiiself :)  I  will 
allow  him  his  infirmities,  but  observe  a  little 
his  envy,  see  his  merits  and  deserts,  which  he 
hath  so  foully  abused,  with  the  height  of  inso- 
lency  and  bold  access,  to  tlie  very  secrets  of 
empire  and  government,  to  the  disgrace  of  those 
men  of  which  the  Commonwealth  consists.  I 
kdow  not,  (my  lords)  the  fault  of  the  man  ma^ 
transport  my  Speech  that  I  abuse  your  pati- 
ence; but  1  shall  give  my  censure  of  him;  I 
learned  in  the  university,  how  that  a  sjrllogism 
doth  ever  follow  the  worst  part,  *  seouitur  de- 
*  teriorem  ad  partem,'  I  am  sure  nis  letter 
doth :  he  might  have  found  a  better  medium  to 
make  up  a  syllogism  of  a  libel,  for  he  hath  con- 
cluded in  the  worst  body  of  all  the  figures,  vis; 
in  Bocardo :  So  I  must  concur  with  my  lord 
Finch  in  censure. 

'*  As  for  my  lord  of  Lincoln,  linked  in  this 
cause,  I  honour  the  man  for  many  causes,  in 
many  relations,  but  for  bis  secretary  Walker, 
and  the  clerk>  of  his  kitchen,  and  the  rest 
(where-ever  tl^  letters  were  found) ;  they  have 
dealt  like  Acteon's  liound,  that  turned  against 
and  devoured  his  matter;  the  false  secretary, 
the  unjust  steward,  and  unlawful  clerk  of  the 
kitchen,  who  were  fed  at  my  lord  bishop  of 
Liocoln^s  table  in  his  prosperity,  and  now  in 
his  adversity  they  fall  uuod  their  master  to  de- 
vour him.  I  must  say  othiro,  he  hath  forgotten 
himself,  and  agree  to  the  censure  which  the 
lord  chief  justice  Bramstone  hath  given  against 
him.  He  did  not  as  Peter  did,  when  he  had 
denied  his  master,  gone  out  and  weep  bitterly 
for  liis  offence ;  but  he  justifies  himself,  and 
therefore  he  is  fallen  into  the  lime-iwigs  of  his 
adversary." 

The  Earl  of  Arundel.  "  My  lords ;  For 
Osbaldston,  I  find  him  guilty  of  every  part  of 
the  charge  ;  and  that  he  is  not  sentenced  in  a 
higher  nutore  is,  *  causa  de  bona  fortuna,'  (or 
had  he  been  suffered  to  have  persisted  in  hi* 
course,  he  had  surely  fallen  into  most  danger- 
ous error.  And  therefore  I  join  in  sentence 
for  him  with  my  l<yd  Finch.  1  am  sornr  for 
my  lord  bishop  of  Lincoln,  he  hatli  sbewecf  hioi- 
self  very  indiscreet,  being  a  person  of  place  and 
quality,  be  now  falls  low  in  his  estate  and  dig- 
nity ;  and  these  tliitigs  will  make  his  spirit  fall 
lower  than  his  body ;  and  therefore  I  sgrec  in 
all  things  witli  my  lord  Finch." 

Marquis  HamUton,  "  My  lords ;  For  0^ 
baldston,  I  find  him  guilty  of  the  whole  Charge. 
For  my  lord  bishop' of  Lincoln,  I  cannot  find 
him  so  deeply  guilty' as  OsbaldstOo.  But  cer- 
tainly my  lord's  grace  of  Canterbury  hiitb  been 
exceedingly  wronged.     Therefere  I  giv«  d*' 
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mages  with  my  lord  Finch,  ^nd  far  O&b&ld- 
BCon,  I  sentence  hiiu  with  my  lord  Finch.  'And 
m  for  itiy  lord  b i»hop of  Lincoln ,  I  join  wiib  my 
lord  BrampstOQ." 

The  Earl  of  Manchester^  Lord  Privy-Seal. 
**  My  lords ;  For  Osbaldston,  if  you  take  his 
words,  liit  meaning,  and  the  end,  they  will  ap- 
pear to  be  very  heinous.  1.  His  words,  to 
brinv  contempt  and  disgrace  upon  my  lord  bi- 
shop of  Canterbury.  2.  His  meanmg  is  ex- 
prMsed  in  tlie  woros  themselves,  to  be  ogainst 
two  honourable  persons.  .3.  And  for  the  end, 
that  was  most  oangerous  and  pernicious.  It 
wns  to  overthrow  and  work  the  confubion  and 
ruin  of  my  lord's  grabe  of  Canterbury. 

"  Setting  aside  all  tlie  witnesses,  1  will  con- 
denm  my  hird  Bishop  of  Lincoln  out  of  his  uwu 
mouth,  for  he  denies  all.  1.  He  denies  the  re- 
ceiving of  the  letteK  2.  The  entertaining  of 
them.  S.  The  publishing  of  them.  P<sot  as 
Peter  did  when  he  had  denied  his  Master,  to  go 
out  and  weep  bitterly  for  his  offence,  but  to 
justify  liimseit":  Yet  how  can  my  lord  of  Lin- 
coli^deny  the  letter  that  he  wrote  with  his  own 
hand,  and  yet  he  will  not  confess  it  to  be  his 
©w  n  it  tter. 

"  And  after  he  was  prisoner  in  the  Tower,  he 
called  to  Mr.  Cadwallader  Powel,  and  demand- 
ed if  any  of  Mr.  Oshaldston's  letters  were 
found  ?  Who  answered,  That  they  were  found. 
Then  said  the  bishop,  Osbaldston  is  undone. 
9.  He  desired  that  they  should  be  kept  close 
tind  secret.  3.  Though  they  were  kept  close, 
and  only  put  into  the  pocket,  if  they  concern  a 
public  person,  he  is  a  libeller. 

**  For  OsbnldstoHy  besides  all  the  corporal 
punishment,  I  hold  fit  that  he  should  acknow- 
ledge his  offence  in  v^riting  to  my  lord's  graco  of 
Canterbury. 

^  And  as  for  the  bishop  of  Lincoln,  I  bold 
that  he  should  also  make  an  acknowledgment 
in  writing  to  the  archliishop,  for  he  is  a  person 
of  great  place  and  quality.  And  my  lord  of 
Lincoln  is  under  canonioal  obedience  to  the 
archbbbop  by  his  oa^h,  and  disobedience  is  a 
breach  of  his  oath;  therefore  he  should  ac- 
knowledge his  oflence  under  his  own  hand. 

**  For  my  lord's  grace  of  Canterbury,  he  hath 
«ver  carried 'himself  with  much  gravity  in  hb 
place,  and  piety  towards  God  and  the  king, 
and  the  public  good  ;  therefore  1  leave  him  in 
honour  as  I  found  him,  and  sentence  the  bishop 
of  Lincoln  with  my  lord  Bramstone :  and  Os- 
baJdston  with  my  lord  Finch.'' 

The  Earl  of  Holland  \o\T\eA  in  sentence 
with  my  lord  Finch  for  Osbaldston,  and  with 
my  lord  Bramstone  for  the  bishop  of  Lincoln. 

The  lard  Keeper,  «  My  lords ;  If  I  be  not 
mistaken,  it  is  HMsspending  of  tine  in  opening 
the  canse,  therefore  I  shailuse  a»  much  brevity 
as  may  be.  And,  first,  I  shall  begin  with  the 
first  letter^  and  think  it  fit  that  this  letter,  and 
all  the  copies  thereof,  should  be  suppressed. 
Yet  I  may  make  (his  use  of  it.  That  Osboldston 
and  my  lord  bishop  had  a  long  tinse  continued 
iotercpqn^  of  wnting  Bcandftloiis  letterai  and 
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fabe  news.— Again,  I  make  this  use  of  it,  Thai 
ray  lord  of  Liucoln  having  received  suoh  a  let* 
ter  so  scandalous  against  the  king  and  state,  did 
conceal  the  same. 

«•  My  lords,  for  the  letter  of  tlie  9th  of  Jan. 
my  lord  bishop  of  Liucoln  doth  deny  that  he 
received  it ;  and  therefore  I  thiuk  that  he  con- 
ceived it  to  be  a  scandalous  letter,  which  made 
hiiij  to  deny  it  Atiain,  be  kept  the  letters  by 
him,  that  he  might  have  the  words  rendy  to  tell 
unto  every  one  at  his  pleasure..  And  as  for  the 
letter  of  the  30th  of  Jan.  he  denieth  to  midie  a 
perfect  answer  to  it. 

*'  It  was  the  saying  of  one  that  was  late 
Lord  Chancellor,  '  That  he  never  liked  a  cause, 
*  where  there  were  divers  Answers  in  it;'  neif 
ther  can  I  hke  ihis,  when  my  lord  bi<ihop  of 
JJuicoln  hath  been  so  often  examined,  «nd  will 
not  make  a  perfect  answer,  for  he  huth  tlirice 
been  examined  upon  this  letter,  which  is  a 
shrewd  argument  unto. roe,  ihat  he  knew  well 
that  there  was  scandajous  matter  contained 
in  it. 

**  Ncxty  my  lords,  b  tlie  publishing  of  these 
libellous  letters,  and  I  think  it  very  fit  that  my 
lord  of  Lincoln  should  be  cliarged  with  the  pub- 
lisliing  of  them.  If  they  were  in  the  band-box^ 
then  that  was  a  publishing  of  them ;  and  he 
delivered  a  letter  to  hb  secretary,  which  was  a 
pubCshing  thereof. — But  it  is  true,  if  a  man  de- 
liver a  letter  to  hb  secretary,  and  command 
that  he  should  keep  it  secret,  I  conceive  tfcnt  b 
not  a  publbhing  of  it  If  there  were  no  other  proof 
hot  this,  I  should  think  my  lord  bbbop  of  Lio- 
ooln.and  Mr.  Osbaldttoa  to  be  guilty,  not  only 
of*  contriving,  but  also  of  publishing  and  divulg- 
ing scandalous  Libeb  against  the  lord  archbi- 
shop of  Canterbury,  and  the  state. — ^As  for 
Witnesses,  altboogh  there  is  no  deed,  for  it  b 
plain  without  witnesses,  yet  there  be  divcci 
witnesses  that  prove  it. 

"  Now  it  remains  that  I  should  proceed  t# 
Censure.  1 1  concerns  the  late  Lord  Treasurer, 
one  of  hb  mmesty's  privy-oDuncil,  and  mv  lord 
archbishop  ol  Cnnterbui^^  two  honourable  pep- 
sons  :  And  my  lord  archbbhop  had  not  ool^ 
been  a  friend  to  the  bishop  of  Lincoln,  bet  a 
faitlifal  mediator  for  him  to  his  maiesty,  aad 
was  always  very  faithful  in  returning  hb  majes- 
ty's answer  unto  him ;  and  yet  notwithstaadiog 
all  tins,  my  lord  of  liocohi  hatb  done  maiiy 
heinous  offtnces  against  the  said  archbishop  of 
Canterbury.  For  Osbaldston  hb^  Censure,  I 
agree  with  my  lord  Finch,  and  do  add  thereunto^ 
confession  of  the  ofience,and  submissiaB.  Aad 
for  my  lord  bishop  of  Lincoln,  I  agree  with  nvf 
lord  Bramstone." 

The  Sentence  of  the  Court  was, 

^<  That  Mr.  0»baldston  should  be  fined 
5,000^.  to  the  king,  and  pay  5»0004  teiiages  to 
the  archbbhop;  be  depnved  of  ail  spiritual 
dignities  and  promotions;  imprisoned  daring 
tlie  king's  pleasure,  and  make  submiiiion,  ' 
That  the  bishop  of  Lincoln  be  fined  m  5,000/. 
to  the  king,  and  3^000/.  to  the  aichbbhop;  to 
be  inpriamed  during  the  king's  pleasure^  ami 
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to  make  ftubmission. — And  Osb&liiston  was 
sentenced  to  stand  in  the  pilloiy  >u  the  Dean's- 
yardy  before  his  own  school,  and  his  ears  to  be 
only  nailed  to  the  pillory.'' 

It  so  happened,  though  the  report  was  that 
Osbuldston-  was  run  away,  that  he  was  in  Court 
standing  in  the  cruud  ut  the  Ceu^ure;  and 
when  he  beard  the  said  censure  of  some  of  the 
lords,  he  gues&ed  the  cause  would  go  against 
hiuiy  and  knowing  the  rule  of  the  court.  That 
if  I  he  warden  should  espy  him  in  court,  be 
mi^ht  command  his  tipstaa  to  apprehend  him ; 
as  hooii  as  the  major  part  of  the  court  had  past 
Censure  upon  him,  although  the  Lord  Keeper 
had  not  then  giveu  his  &en'»e  ;  therefore  he  got 
out  of  court,  went  to  his  study  at  the  school, 
burnt  sf>me  papers,  and  writ  on  a  paper,  wiiich 
be  left  oti  his  desk,  *  That  if  the  archbishop  en- 
'  oNiire  aflcr  me,  tell  him,  I  am  goae  beyond 
*  Canterbury.*  Whereupon  messengers  were 
sent  to  ch^  port-to«ni to  apprehend  him ;  but 
he  tay  Lid  in  a  private  house  in  Drury-Lane, 
till  the  parliament  met  in  November,  10^.* 

Concerning  this  Bishop  and  this  Case  lord 
Clarendon  writes  thus  :  **  Dr.  Williams,  as  is 
said,  was  a  man  of  a  «ery  imperious  and  fiery 
temner ;  he  had  been  Keeper  of  the  Great  Seal 
of  £iigiaiid  in  the  timeof  ktng  James.  Aftei* 
bis  renioviil  from  that  charge,  he  had  lived 
•pleiididly  in  iiis  dioceiw,  and  made  himself 
very  popular  amongst  those  who  had  no  rever- 
ence f«r  (he  court ;  of  which  he  would  fre- 
quently, and  in  the  presence  of  many,  speak 
with  too  much  freedom,  and  tell  many  stories 
of  thin<i;$  and  pers^ins  upon  bis  own  former  ex- 
perience ;  in  «»hich,  being  a  man  (»f  great  pride 
and  vaniiv,  he  did  not  always  confine  himself 
to  a  preci'te  veracity  and  did  often  presume  in 
those  unwary  disi  tmr^es,  to  mention  the  person 
of  the  kine  witi»  tou  little  reverence.  He  did 
afied  to  be  thought  an  enemy  to  tlie  archbishop 
of  C'o*erbory  ;  ubo«e  person  he  seemed  ei- 
ceediituly  to  coitteinn,  and  to  be  much  dis- 
pleased wi  htli<)8<.  Ceremonies  and  Innovations, 
as  thvy  were  then  called,  which  wire  counte- 
naiictdby  the  other;  end  had  himbelf  pub- 
lished, bv  his  own  authority,  a  Book  against 
tbe  osiMif  those  Ceremonies,  in  which  there  was 
much  gf »od  learning,  and  too  little  gravity  for  a 
bishop.  His  passioa  and  his  levity,  gave  even 
day  great  advantages  Ut  those  whu  <lid  not  love 
him,  and  he  provoked  too  many,  not  to  have 
chose  advantoges  made  use  of :  so  that,  after 
several  Infbrioations  against  him  in  the  Star- 
Chamber,  he  i«as  sentenceil,  and  fined  m  a 
great  sum  of  money  to  the  kin;;,  and  committed 
prisoner  to  the  Tower,  without  the  pity,  or  com- 
passiiin  of  any,  but  those,  who,  out  of  hatred 
to  the  government,  «»ere  sorry  that  they  were 
without  «o  useful  a  champion  ;  for  he  appeared 
to  be  a  man  of  a  very  cotroot  nature,  whoAe 

*  Some  curioujt  particulars,  respecting  this 
Ca.«e,  are  collected  by  Mrs.«Macaatay,  in  the 
4eco«id  volume  of  her  History,  p.  Ssd4  et  scq. 


passions  could  have  transported  liim  into  the 
moit  unjustifiable  actions^  lie  had  a  fiicalty 
of  making  relations  of  things  done  in  hisjown 
presence,  and  discourses  made  to  himself,  or  in 
his  own  hearing,  with  all  the  circumstances  of 
aus>%crs,  and  replies,  and  upon  argumeuts  of 
great  moment;  all  which,  upon  exantiuatiou, 
were  stilt  found  to  have  uoibiug  in  iheoi  that 
was  real,  but  to  be  the  pure  effect  of  his  own 
invention.  After  lie  wiu»  bentenced  in  the  Star- 
Chamber,  some  of  his  friends  resorted  to  biro, 
to  lament,  and  condole  ^ith  him  for  his  inibfur- 
tune,  and  some  of  them  seemed  to  wonder  that 
in  an  afl'air  of  such  a  nature,  he  had  not  tuuud 
means  to  have  made  sotue  Submission,  uttd 
Composition,  that  might  have  prevented  the 
public  bearing,  wliich  proved  so  much  to  Lis 
prejudice  in  point  of  reputation,  as  well  as 
profit.  He  aiibwered  them  with  all  the  for- 
mality imaginable,  '  That  they  had  reason  in- 
'  deed  to  wonder  at  him  upon  the  event ;  but 
'  when  they  should  know  how  he  had  governed 
'  himself,  he  believed  they  would  cease  to  think 

<  him  worthy  of  blame.'  And  then  related  to 
them,  *  That  as  soon  as  publication  had  pas.sed 

<  in  his  cause,  and  the  books  were  takeu  out,  he 
'  had  desired  his  council,  who  were  all  able 

*  men,  and  some  of  them  very  eminent,  in  tlie 
'  vacation  time,  and  they  at  most  leisure,  to 

*  meet  togc-tlier,  and  carefully  to  look  over,  and 
'  peru&e  all  the  £ridence  that  was  taken  on  biHh 

*  sides ;  and  that  then  they  would  attend  hiia 
>  such  a  morning,  whicli  he  appointed  upuu 
'  their  consent,  at  his  own  house  at  Westmin- 

*  ster:  That  they  came  at  tbe  time  appointed; 
'  aud'being  then  shut  up  in  a  rotnn  together,  he 

*  asked  ibem,  whetlier  they  had  sufficiently  pe- 
'  ruscd  all  the  Books,  and  were  throughlv  io- 

*  formed  of  his  Case  ?  To  which  tliey  all  ho- 
'  swered,  that  they  had  not  only  read  them  all 
'  over  together,  but  had  severally  every  man  by 
'  himself  perused  them  again,  And  tliey  b^ 
'  lieved  they  were  all  well  informed  of  the 

*  whole.  That  he  then  told  there  he  had  de- 
'  sired  this  conference  wiih  them,  not  only  as 

*  his  council,  by  whose  opinion  he  meant  to 

*  govern  himself,  but  as  bis  particular  friends, 

*  who,  be  was  sure,  would  give  him  their  best 

*  advice,  and  persuade  liim  to  do  every  thing 
'  as  tliey  would  do  themselves,  if  they  were  in 

*  his  condition.  That  he  was  now  offered  to 
'  make  his  peace  at  court,  by  such  an  bniobie 
'  Submission  to  the  king,  as  he  was  mo^t  io- 
'  dined,  and  ready  to  make ;  and  which  he 
'  would  make  the  next  day  after  his  cauie  was 

*  heard,  though  he  should  be  declared  to  be  io' 
'  nocent,  of  which  he  could  make  no  doubt; 

*  but  that  which  troubled  him  for  the  present, 

*  was,  tltat  the  infamousness  of  the  Charge 
'  against  him,  which  bad  be«i'<iften  exposed, 

*  and  inlaj'ged  u^n  in  sevenaiT  motions,  had 

*  been  so  much  taken  notice  of  throii|^  the 

*  kingdom,  that  it  could  not  consist  with  bis 
'  honour  to  divert  the  bearing,  which  would  be 

*  imputed  to  his  want  of  6onfidence  in  ^sinno- 

*  cence,  since  men  did  not  sospect  his  ooorsge, 

*  if  he  duTBt  rdy  upon  the  other  ;'bttt  that  be 
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'  wm  resolved,  as  Ke  said  before,  tbe  next  day 
'  after  he  should  be  %'ioJicated  from  those 
'  odious  aspersions,  he  would  cast  himself  at  the 
'  king's  feet,  with  all  the  huiuility,  aod  »uf>. 
'  niission,  which  the  most  guili/  man  could 
'  make  profession  of.  It  nai  19  this  point  he 
'  desn*e(i  their  advice,  to  which  he  would,  with- 

*  nut  adhering  to  his  o««-n  inctinatiun,  entirely 
'  conform  himself;  and  therefore  desired  them, 
'  singly  in  order,  lo  gi^e  him  their  advice.'  He 
repe4tcd  the  seveiHl,  and  distinct  discourse 
every  man  had  made,  in  wliich  he  was  so  puuc* 
tual,  that  he  applied  (hose  phrases,  and  ex- 
pnssitins,  and  manner  of  speech  to  the  seveiil 
men,  which  they  were  all  taken  notice  of  fre- 
quently to  use ;  as  many  men  have  some  pe- 
culiiir  words  in  discourse,  which  they  are  most 
delighted  with,  or  by  custom  most  addicted  to  : 
and  in  conclusion,  '  That  they  were  unanimous 

*  in.  their  judgments ;  th^t  he  could  not,  with 
'  thcpreser\'ation  of  his  Itonour,  and  the  opinion 
'  of  his  integrity,  decline  the  public  hearing ; 
'  where  he  must  be  unquestionably  declared 
'  innocent ;  there  being  no  crime,  or  misde> 

*  meanor  proved  against  him  in  such  a  manner, 
'  as  could  make  him  liable  to  cen&ure  :  they 
'  all  commended  his  resolution  of  submitting  to 
'  tlie  king  as  soon  as  be  had  made  his  innocence 
'  to  appear  $  and  they  all  advised  him  to  pur- 
'  sue  that  method.  This,  he  said,  had  swayed 
'  him ;  and  made  him  decline  the  other  expedi- 
'  cnt,  that  ha4  been  proposed  to  him.' 

"  This  relation  wrought  upon  those  to  whom 
it  was  made,  to  raise  a  prejudice  in  them 
n^ainst  the  justice  of  the  cause,  or  the  reputa- 
tion of  the  council,  as  tliey  were  mostinchned ; 
whereas  there  was  not  indeed  the  least  shadow 
of  truth  in  the  whole  Relation;  except  tliat 
there  vras  such  a  meeting,  and  contereuce,  as 
was  TBentioned,  and  which  had  been  consented 
to  by  the  bistiop  upon  the  joint  desire,  and  im- 
portunity of  all  the  council;  uho,  at  that 
Conference,  unanimously  advised  and  desired 
hnn    *  t )   use  all  the  means  and  friends  he 

*  cnuld,  that  the  caui>e  might  not  be  brought  to 
*■  hearing ;  but  that  he  should  purchase  his 
'  pe^icn  at  any  price  ;  for  that  if  it  were  heard, 
'  be  would  be  sentenced  very  grieroosly,  and 
*■  that  there  were  many  things  proved  against 
'  bim,  wliich  would  so  much  reflect  upon  his 
f  honour,  and  reputation,  and  the  more  for* 
'  being  a  bishop,  that  all  his  friends  would 

*  abandou  him  ;  and  be  for  ever  after  ashamed 

*  to  appear  on  his  behalf.*  Which  advice,  with 
great  passion,  and  reproaches  upon  the  several 
persons  for  their  presumption,  and  ignorance  in 
matters  so  nmch  above  them,  he  utterly  and 
scornfully  rejected  Nor  indeed  was  it  pos- 
sible, at  that  time,  for  him  to  have  made  his 
peace;  for  though  upon  6<  me  former  addressee, 
and  importunity  on  his  behalf  by  some  persons 
of  power,  and  place  in  the  court,  in  which  the 
queen  herself  had  endeavoured  to  have  done 
him  good  offices,  tbe  kint;  was  inclined  to  have 
saved  him,  being  a  bishop,  from  the  infamy  he 
mU»t  underf^  by  a  public  Trial;  yet  the  bi- 
shop's vanity  hsui,  in  those  conjunctures,  10  fiw 


'  transported  him,  that  he  had  done  all  he  could 
to  have  msirtuated,  'tliat  the  court  was 
<  ashamed  of  what  they  had  done;  and  had 
'  prevailed  with  some  of  his  powerful  friends 
'  to  persuade  him  to  that  comp(isitiun :'  Upon 
which  the  king  would  never  hear  more  any 
person  who  moved  on  his  behalf. 

''It  had  been  once  mentioned  to  him,  whe- 
ther by  authority,  or  no,  was  not  known,  *■  that 
'  his  i^eace  should  be  made,  if  he  would  resign 
'his  bishopric,  aod  deanery  of  Westminster,  for 
'  lie  bad  tliat  in  commendam,  and  take  a  good 

*  hi5h'>pric  in  Ireland  ;  which  he  positively  re- 
'  fused ;  and  said,  he  had  much  to  do  to  defend 
'  himself  against  the  Archbishop  here;  but  if 
'  be  was  in  Ireland,  there  was  a  man,  meaning 
'  the  e;^!  of  Strafford,  who  would  cut  off  his 
'  head  within  one  month.' 

"  This  Bishop  had  been  for  some  years  in  the 
Tower,  by  che  Sentence  of  tbe  Suir-Chamher, 
before  this  parliament  met ;  when  the  lords, 
who  were  the  most  active  and  powerful,  pre* 
senrly  resolved  to  have  him  at  liberty.  Some 
had  mudi  kindness  for  him;  not  only  as  a 
known  enemy  to  thearchbishopof  Canteibury; 
but  as  a  sapporter  of  those  opinions,  and  ^hosc 
persons,  which  were  against  the  Church  itself. 
A  nd  he  was  no  sooner  at  liberty,  and  broueht 
iuto  the  house,  but  he  defended,  and  seconded 
the  lord  Say,  when  ke  made  an  invective  with 
all  the  malice,  and  bitterness  imaginaWle, against 
the  archbishop  then  in  prison ;  and  when  he 
had  concluded,  that  bishop  said;  '  that  he  had 
'  long  known  that  noble  lord,  and  had  always 
'  lielicved  him  to  be  as  well  affected  to  the 
'  church  as  himself;'  and  so  he  continned  to 
make  all  his  address  to  that  lord,  and  those  of 
the  same  party.  Being  now  iii  full  liberty,  and 
in  some  credit,  and  reputation,  he  apphed 
himself  to  the  king ;  and  made  all  t)0$«ible  pro* 
fesiions  of  duty  to  his  majesty,  and  ze:)!  to  the 
church ;  protesting  *  to  have  a  perfect  detes- 

*  tation  of  those  persons,  who  aupcarcd  to  have 

*  no  affection  or  duty  towards  his  majesty,  and 

*  of  all  evil  intentions  against  the  religion  esta- 

*  blished ;  and  that  the  civility  he  had  expressed 

*  towards  them,  was  onlyout  of  gratitude  for 
'  the  good  will  they  had  shewed  to  him ;  and 
'  especially  th^tt  he  nuKht  the  better  promote 
'  his  majesty's  service.'  And  it  being  his  turn 
shortly  after,  as  dean  of  West-ninster,  to  preach 
before  the  king ;  he  took  occasion  to  speak  of 
tfte  Factions  in  Religion ;  and  mentioning  the 
Presbyterian  Discipline,  be  s'«id,  '  it  w«s  a  go- 
'  vemnienr  only  fit  for  taylors  and  shoemakers, 

*  and.  the  like :  not  for  noblemen,  and  g<»ntle- 
^  men  ;*  which  i;ave  g»*eat  scandal,  liiid  offeuce 
to  his  great  patrons ;  to  whom  he  easily  recon- 
ciled himself,  by  making  tbem  as  merry  with 
some  sharp  sayings  of  the  court,  and  by  per- 
forming more  substantial  offices  for  them. 

•«  When,  upon  the  Trial  of  the  earl  of  Sirap. 
ford,  it  was  resolved  to  decline  the  judgment 
of  the  house  of  peers,  and  10  proceed  by  Bill 
of  Attainder ;  aad  thereupon  it  wag  very  unrea* 
sonably  moved,  «  That  the  bishops  niight  have 
'  no  vote  in  the  passing  that  i^ct  of  parUameot; 
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*  because  they  pretended  it  was  to  have  their 
'  hand  in  blood,  which  was  egninsc  an  old 
'caiioti';'  this  bishop,  without  communicating 
\?ith  any  of  his  brethren,  very  frankly  declared 
his  opinion,  *  that  they  oupht  not  to  be  present ;' 
and  offered,  not  only  in  his  own  name,  but  for 
the  rest  of  the  bishops,  *  to  withdraw  always 

*  when  that  businers  was  entered ^ipon  :*  and 
•o  betrayed  a  fundamentnl  right  of  the  whole 
Order;  to  the  great  prejudice  of  the  king,  and 
to  the  taking  away  tlie  Ufe  of  that  person,  who 
could  not  otlierwise  have  suffered. 

**  And  shortly  af^er,  when  the  kih^  declared, 
that  he  neither  would,  nor  could  in  consci- 
ence, give  his  royal  assent  to  that  Act  of  At- 
tainder; when  the  tumults  came  about  the 
court  with  noise  and  clamour  for  justice  ;  the 
lord  Say  desired  the  king  to  confer  with  his 
bishops  for  the  satisfaction  of  his  conscience; 
•nd  desired  him  to  speak  with  that  bishop  in 
the  point.  Afber  much  discourse  tof^ethcr,  and 
the  king  insisting  upon  many  particulars,  which 
might  induce  others  to  consent ;  but  were 
known  to  himself  to  be  false ;  and  therefore 
lie  could  nercr  in  conscience  give  his  own  con- 
tent to  them ;  the  bishop^  as  hath  been  men- 
tioned before,  amongst  other  arguments,  told 
him ;  '  that  he  must  consider,  that  as  he  had  a 
''  private  capacity,  and  a  public,  so  he  had  a 
*•  public  conscience  as  well  as  a  private ;  that 

*  though  his  private  conscience,  as  a  man,  would 
^  not  permit  him  to  do  an  act  contrnry  to  his 
^  own  miderstanding,  judgment,  and  consci- 
*ence-;  yet  his  public  conscience,  as  a  king, 

*  which  obliged  hhn  to  do  all  things  for  the 

*  good  of  his  people,  and  to  presen'e  his  king- 
^domin  peace  for  himself  and  his  posterity, 

*  would  not  only  permit  him  to  do  thai,  but 

*  ^en  oblige,  and  require  him.    Tluit  he  saw 

*  in  what  commotion  the  people  were  ;  that  hi*« 

*  own  life,  and  that  of  the  queen's,  and  the  royal 

*  issue,  might  probably  be  sacrificed  to  that 
'fary;  and  it  would  be  ^•ery  strange,  if  his 
*•  conscience  should  prefer  the  life  of  one  single 

*  private  person,  how  innocent  soever,  before  "all 

*  those  other  lives,  and  the  preservation  of  the 

*  kingdom/ 

"  This  was  the  argumentation  of  that  un- 
happy casuist ;  who  truly,  it  may  l>e,  did  be- 
lieve himself;  for  towards  the  end  of  the  war, 
and  when  the  king's  power  declined  ;  he,  being 
then  an  archbishop,  did  in  person  asMst-'the 
rebels  to  take  a  castle  of  the  king's  ;  in  wliic1> 
there  was  a  garrison,  and  which  was  taken  by  a 


long   siege  ;    because  he  might   thereby  tlit 
better  enjoy  the  profits  of  his  own  estate,  which 
lay  thereabouts.     Upon  all  these  great  services 
he  had  performed  for  the  party,  he  grew  every 
day  more  imperious ;  and  after  the  king  thought 
it  necessary  to  make  him  archbishop  of  York, 
which,  as  the  time  then  was,  could  nor  au&lify 
him  to  do  more  harm,  and  might  possibly  dis- 
pose, and  oblige  him  to  do  soB)e  good  ;  he  car- 
ried himself  so  insolently,  in  the  house  and  oat 
of  the  house,  to  all  persons,  that  he  became 
much  more  odious  universally,  than  ever  the 
other  archbishop  had.  been  ;  having  sure  more 
enemies  than  he,  and  few  or  no  friend*,  of 
which   the   other  had  abundance.     And  the 
great  hatrerl  of  this  man's  person  and  beha- 
viour, was  the  greatest  invitation  to  the  house 
of  commons  so  irregularly  to  revive  that  Bill  u» 
remove  the  Bishops." 

Wilson,  however,  in  his  History  of  the  Lifa 

and  Reii^n  of  Jaines  the  First,   speaks  very 

favourable  of  him;    and   Hacket,  bishop  of 

Litchfield  (who  had  been   his   chaplain)  has 

left  an  ample  and  encomiastic  account  of  his 

Life.    He  was  eunuchus  ab  utcro ;  yet  Wilsoa 

tells  us  that  his  intimacy  with  the  countesi 

of  Buckingham  gave  -rise  to  scandal :  he  bad 

been  chaplain  to  Bacon,  from  whom  the  Great 

Seal  being  taken  in  May  1621,  it  was  in  July 

foUowinjv  (having  been  held   two  months  by 

commissioners)  given    to    Williams,  as    L)rd 

Keeper.    In  the  same  month  lie  was  made 

bishop  of  Lincoln.  '  He  held  the  seal  somen  hs.c 

more  than  four  years.     From  Lincoln,  he  was 

translated  to  York  in  1641,  and  he  died  in 

1650.     He  seems  to  have  been  of  a  rash  and 

insolent,  though  servile,  temper,  and  of  selfish, 

temporising  ai]d  tritnming  political   conduct. 

For  more  respecting   him,    see  the  Note  to 

vol.  0,  p.   1163,  and  the  Case  of  the  twelve 

Bishops,  A.  p.  1641,  post. — He  had  preached 

king  JariSes's  funeral  sermon,  and  printed  it 

witii  the  title  of  "  Great  Britain's  Solomdn." 

Hit;  text  was  1  Kings,  c.  xi.  ver,  41,  4%  awl 

part  of  43.    Of  the  Discourse   Harris  in  hi* 

Life  of  .Tames  gives  some  specimens,  wluch  will 

probably  be  sufBcient  for  mpst  readers.    Tlie 

flattery  is  at  Icnst  as  gross  as  might  l>e  expecied ; 

the  style  is  pedantic,  agreeably  to  the  taste  and 

practice  of  the  time.    The  preacher  exhibits 

sufficient  powers  of  invention  in  his  praises  of 

.the  modern  Solomon,  and  very  considerable 

industry  and  ingenuity  in  the  discovery  of  re* 

I  semblances  between  him  and  his  prototype. 
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147.  Proceedings  in  the  Case  of  Ship-Moxey,  between  the  Kin» 
and  JoHx  Hampden,*  esq.  in  the  Exchequer,  13  Charles  I.-j- 
A.  D,  1637. 


The  Speech  of  Tuomas  Lord  CovETfinY,  Lord 
Keeper  of  the  Great  Seal  of  taigland,  bjr 
command  from  his  majebty,  to  all  the  Judges 
of  Assize  of  England^  in  the  Star  Chamber, 
June  ir,  1C35. 

£IY  Lords  the  Judges;  The  Term  being  done 
aod  ended,  the  Assizes  are  at  hand  :  70U  are  to 
divide  yourselves  for  your  several  circuits.  Cir- 
cuits are  fur  thf  s^-vice  of  the  king  and  the  good 

*  **  Mr.  Hninpden  was  a  man  of  much  greater 
cnnningy  aud  it  may  be,  of  tlie  most  discerning 
spirit,  and  of  the  greatest  address  and  in^uuto- 
tion  to  bring  any  thing  to  pass  which  he  desired, 
of  any  man  of  that  time,  and  who  laid  the  de- 
jigfi  deepest.  He  Mras  a  gentl^innn  of  a  good 
exiractioD,  and  a  fair  fortune,  who,  from  a  life 
of  great  pleasure  and  hcence,  h  jd  on  a  sudden 
retired  to  extraordinary  sobriety  and  strictness, 
and  yet  retained  Iiis  usual  chearfulness  and  af- 
iabihty;  which,  together  with  the  opinion  of 
his  wisdom  and  justice,  and  the  courage  he  had 
shewed  in  opposing  the  Ship-money,  raised  his 
reputation  to  a  very  great  'height,  not  only  in 
Buckingliamshire,  where  he  lived,  but  generally 
throughout  the  kingdom.  He  was  not  a  mair 
of  many  words,  and  rarely  begim  the  discourse, 
or  made  tlie  fir^it  entrance  upon  any  business 
that  was  assumed ;  but  a  very  weighty  speaker, 
and  after  he  had-  heard  a  full  debate,  and  ob- 
served how  the  house  was  like  to  be  inclined, 
took  up  the  argument,  and  shortly,  and  clearly, 
and  craftily,  so  stated  it,  tliathe  commonly 
conducted  it  to  the  conclusion  he  desired ;  and 
if  he  found  he  could  not  do.  that,  he  was  never 
without  the* dexterity  to  divert  the  debate  to 
another  time,  aud  to  prevent  the  determiniiig 
any  thing  in  the  nej;iilive,  which  might  prove 
inconvenient  in  the  future:  lie  made  so  great 
a  shew  of  civility,  and  modesty,  and  humility, 
aud  always  of  mistru*ytinii:  his  own  judgment, 
and  esteeming  his  with  whom  he  conferred  for 
the  present,  that  he  seemed  to  havie  no  opinions 
or  resolQiions,  but  such  as  he  contracted  from 
the  information  and  instruction  he  received 
upon  tliC  di^ourscs  of  others,  whom  he  had  a 
wonderful  art  of  governing,  ?nd  leading  into 
his  principles  and  inclinations,  whilst  they  be- 
lieved that  he. wholly  depended  upon  their 
codiisel  and  iidvice.   No  man  had  ever  a  greater 

Eower  over  himself,  or  was  less  the  man  that 
e  seemed  to  be,  which  shortly  after  appeared 
to  every  body,  when  he  cared  less  to  Keep  on 
the  ma&(^uc."    Lord  Clarendon. - 

To  which,  when  relating.the  circumstance  of 
his  death,  he  adds  : 

**  Me  was  a  gentleman  of  a  good  family  in 
Buckinghamshire,  and  born  to  a  fdur  fortune, 
and  of  a  most  civil  and  affable  deportment. 
fn  his  entrance  into  th9  world,  he  indulged  to 


of  the  people;  they  are  the  execution  of  the 
king's  laws,  and  administration  of  justice.  In 
the  Term,  the  people  follow  and  seek  after  Jus- 
tice ;  but  in  the  Circuit,  Justice  futloweth  and 
seeketh  after  the  people.  So  gracious  is  the 
frame  and  constitution  of  the  king's  govern- 
ment, that  twice  a  year,  at  the  least,  Justice  fol- 
io weth  the  subjects  home  to  their  own  doors  ; 
which,  as  it  is  a  great  ease  to  the  trouble,  char^e^ 
and  travail  of  the  country,  so  it  giveth  the  peo- 

himself  all  the  licence  in  sports  and  exercises, 
and  company,  which  were  used  by  men  of  the 
most  jolly  conversation.  Afterwards,  he  retired 
to  a  more  rebcrved  aud  melancholy  society,  ye  • 
preserving  his  own  natural  chearfulness,  and 
vivacity,  and  above  all,  a  flowing  courtesy  to 
all  men;  though  they  who  conversed  nearly 
with  ht^,  found  him  growing  into  a  dislike  of 
the  Ecclesiastical  Government  of  the  Church, 
yet  must  believed  it  rather  a  dislike  gf  some 
churchmen,  and  of  some  introducements  pf 
theirs,  which  he  apprehended  might  disqu'et 
the  public  peace.  He  was  rather  uf  reputation 
in  hjs  own  country,  than  of  public  discourse,. 
or  fame  in  the  kingdom,  before  the  bubinefis  of 
Ship-money :  but  then  he  grew  the  hrgument 
of  all  tongues,  every  man  enquiring  who,  and 
what  he  wa^,  that  durst,  at  his  own  charge, 
support  the  liberty  and  property  of  the  king- 
dom, and  rescue  his  country,  as  he  thought^ 
from  being  made  a  pr^y  to  the  court.  His  car- 
riage; throughout  this  agitation,  was  with  that 
rare  temper  and  modesty,  thut  they  who.watch^ 
cd  him  narrowly  to  6nd  some  adv;u>tage  a4;ainst: 
his  pers(m,  to  make  him  less  resolute  id  his 
cause,  were  compelled  to  irire  him  a  just  testis 
mony.  And  the  judgment  that  was  given 
against  him,  infinitely  more  advanced  him, 
than  the  servioe  for  wiiich  it  was  given.  When 
this  parliament  begun,  being  returned  knight 
of  the  shire  for  tlic  county  where  he  lived,  the 
eves  of  all  men  were  fixed  upon  hiro,  as  their 
f  atria  Vutcr^  and  tlie  pilot  that  must  steer  the 
vessel,  through  the  tempests,  and  rocks  which 
threatened  it.  And  I  am  persuaded,  his  power 
and  interest,  at  that  time,  was  greater  to  do 
good  or  hurt,  than  any  roan's  in  the  kingdom, 
or  than  any  man  of  his  rank  hath  had  fu  any 
tim^:  for  his  reputation  of  honesty  was  uni- 
versal, and  his  afiecdoes  seemed  hO  publicly 
guided,  that  no  corrupt,  or  private  ends  coitlli 
biass  them. — He  was  of  that  rare  afifability,  aud 
temper  in  debate,  and  of  that  seeming  humility 
and  submission  of  judgment,  as  if  he  brought 
no  opinion  of  his  own  with  him,  but  a  desire  of 
information,  and  instruction  ;  yet  he  had  so 
subtle  a  way  of  interrogating,  and,  under  the 
notion  of  doubts,  insinuating  his  objections, 
that  be  infused  his  ovn  opinions  into  those 
from  whom  he  pretended  to  learn,  and  reccivd 
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pie  a  better  kno^vledge  of  Justice ;  and  the  end 
ofit^  that  they  may  bless  God  and  the  king  for 
the  sAinc. 

It  htttli  been  the  custom,  that  before  your 
Circuit  you  should  receive  such  Directions  as 
the  king,  or  his  council,  thinks  seasonable  to 
impart  unto  you,  for  the  service  of  the  khig  and 
weal  of  the  people :  In  the  declaring  whereof,  I 
shall  say  little  of  the  just  acts  you  are  to  do 
between  party  and  party,  only  that  you  do 

tliem.  And  even  with  them  who  were  able  to 
preserve  themselves  from  his  infiisions,  and  div 
cerned  those  opinions  to  be  fixed  in  him,  with 
which  tliey  could  not  comply,  he  always  left 
die  character  of  an  ingenious,  and  conscientious 
person.  lie  was  indeed  a  very  wise  man,  an^ 
of  great  parts,  and  possessed  with  the  mobt  ab- 
solute spirit  of  popularity,  and  the  most  ab- 
solute faculties  to  govern  tlie  people,  of  any 
man  I  ever  knew.  For  the  first  year  of  the 
parliament,  he  seemed  rather  to  moderate,  and 
soften  the  violent  and  distempered  humours, 
than  to  inBame  them.  But  wise  and  dispas- 
sioned  men  plainly  discerned,  that  that  mode- 
ration pViiceeded  from  prudence,  and  o*bserva- 
rion  that  the  season  was  not  ripe,  rather  than 
that  he  ftpprovec^of  the  moderation;  and  tha: 
he  begot  many  opinions,  and  motions,  the  edu- 
cation whereof  he  committed  to  other  men ;  so 
so  far  disguising  his  own  designs,  that  he  seem- 
ed seldom  to  wish  more  than  was  concluded  ; 
and  in  nuiny  gross  cuoclusions,  which  would 
hereafter  contribute  to  designs  not  yet  set  on 
foot,  when  he  found  them  sufficiently  backed 
by  majority  of  voice-*,  he  would  withdraw  him- 
self before  the  question,  that  he  mi(|;ht  seem 
not  to  consent  to  so  much  visible  unreasonab'c- 
ness;  which  produced  as  great  a  doubt  in 
iiome,  as  it  did  approbation  in  others,  o(  his 
integrity.  What  comhination  soever  hnd  been 
origipally  with  the  Scot«  fur  the  invasion  of 
I%ngland,  and  what  farther  was  entered  into 
afterwards  in  favour  of  them,  and  to  advance 
any  alteration  of  the  government  in  parliament, 
no  man  doubts  was  at  least  with  the  privity  of 
this  gentleman. 

"  After  he  was  amon«  those  members  ac- 
cused by  tlie  king  of  High  Treason,  he  was 
much  altered ;  his  nature  end  carriage  seeming 
much  fiercer  than  it  did  before."  [Upon  Ibis 
passage  Mr.  Laing  has  a  very  shrewd  observa- 
tion in  relation  to  the  character  of  king  Charles, 
and  the  sentiments  respecting  him  which  his 
conduct  had  inspired.]  **  And  without  ques- 
tion, when  he  first  drew  his  sword,  he  threw 
away  the  scabbard ;  for  he  passionately  op- 
posed the  overture  made  by  the  king  for  a 
treaty  from  Nottingham,  and  as  emincntlv,  uil 
expedients  that  might  have  produced  any  ac- 
commodations in  this  that  was  at  Oxford  ;  and 
was  principally  rehed  on,  to  prevent  any  infu- 
siohs  which  might  be  made  into  the  ei\rl  of 
Essex  toward*  peace,  or  to  render  them  in- 
effectual, if  they  were  made;  and  was  indeed 
much  more  relied  on  by  that  party,  than  the 
general  himself.    In  tb&  first  entrance  into  the 


equal  right  between  poor  and  rich  ;  the  parti- 
culars are  left  unto  yourselves,  as  they  happen 
m  your  Circuits.  Biut  since  you  are  sent  by  the 
king  to  hear  the  causes  of  the  people,  it  is  his 
majesty*s  pleasi/Ve,  that  yon  so  hear  and  order 
the  same,  that  they  may  hftve  no  canse  to  com- 
plain to  his  majesty  either  for  denial  or  delay 
of  justice. 

Of  the  Trial  of  capital  offenders,  I  shall  say 
as  little;  that  part  of  Justice  moveth  in  a/rame, 

—  ..  .■ . .    ".^ ■■ — ■ — -- 

troubles,  he  undertook  the  command  of  a  regi* 
meiit  of  foot,  and  performed  the  duly  of  a 
colonel,  upon  all  occasions,  most  punctaally. 
He  was  very  temperate  in  diet,  and  a  supreme 
governor  over  all  hb  passion^  and  affections, 
and  had  th(  rehy  a  great  power  over  other  mf  ns. 
He  was  of  an  industry  and  vigilance  not  to  be 
tired  out,  or  wearied  by  the  most  laborious ; 
and  of  pans  not  to  be  imposed  upon,  by  the 
most  subtle,  or  sharp;  and  of  a  personal 
courage  equal  to  his  best  p-uits;  so  that  he  was 
an  enemy  not  to  be  wished  uherevcr  he  migliC 
have  been  made  a  friend;  and  as  much  to  be 
apprehended  where  be  was  so,  as  any  mau 
could  deserve  to  be.  And  therefore  hi?  death 
was  no  less  pleasing  U)  tlie  one  party,  than  it 
was  condoled  in  the  other.  In  a  word,  what 
was  said  of  Cinna,  might  well  be  applied  to 
him;  *  he  had  a  head  lo  contrive,  ajid  a  tongue 
'  to  persuade,  and  a  hand  to  execute,  any  mis- 
'  chief.'  His  death  therefore  seemed  to  be  a 
great  deli\erance  to  the  nation."  Lord  Cla- 
rendon. 

t  "Our  greatest  news  here  now  is  that  we 
have  a  new  Attorney  General (Williani  Noy), 
winch  is  news  iudee  !,  considering  the  humour 
of  the  man,  how  he  hath  been  always  ready  to 
entertain  any  cause  whereby  he  might  clash 
with  the  prerogative,  but  now,  as  Judge 
Rrchardson  tuld  him,  his  head  is  full  of  Pro- 
clamations and  devices  liow  to  bring  Money 
into  the  Exchequer.  He  hath  lately  found  out 
among  the  old  Records  of  the  Tower  some  pre- 
cedents for  rm^ing  a  1  ax  called  Ship  Money 
in  all  the  port  towns  ^hen  the  kingdom  is  in 
danger.^'  ^ames  Howrll*s  Letters,  248,  B.  1, 
sect.  6,  letter  xi.  to  sir  Arthur  Ingram,  dat.  J«in. 
30, 1 633  (1634).  Other  particulars  of  this  Noy 
occu^  in  other  letter*  of  Howell.  Some  men* 
tion  of  him  as  a  lawyer  was  mad*'  by  Thurlovr 
C.  and  BuUer  J.in  the  Case  of  the  bishop  of 
London  r.  'Disney  Fytche  ii»  Dotu.  Proc.  178. 
(See  Cunningham's  Law  of  Simony.)  "  Mr. 
Noy,'Savs  .Selden,  (Table  Talk)  *•  brought  iu 
Ship  Money  fir«.t  for  maritime  towns,  but  that 
was  like  puttings  in  a  little  au]^er  that  after- 
wards you  may  put  in  a  greater.  He  that  pulls 
down  the  first  brick  does  the  main  work; 
afle-rwards  it  is  easy  to  pull  dpwn  the  wall.** 
On  the  otnce  of  Attorney  General  and  ibe 
operation  of  the  of{i<:e  upon  the  characier  and 
conduct  of  the  othcer,  some  observations  will 
be  found  in  the  Case  of  Hex  v.  Home.  a.  d. 
1777.  poHi. 

**  The  Narrow  Soas  were  at  this  time"  (says 
Kennett)  ^  infested  with  Pirates  of  til  we 
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wise  Jasdoe  sball  be  overborne,  howsoever  in 
your  own  person^  you  bear  .^oonelves  with 
uever  so  much  oprigntacss. 

And  because  the  time  of  Assiae  is  very  short, 
and  ezpireth  in  a  few  days,  it  is  necessary  that 
you  afford  as  much  time  as  may  be  uoto  those 
bosiitesses  that  arc  roost  general,  and  most  cuu- 
cero  the  public ;  the  Trials  of  Nisi  prius,  au4 
psutlcular  causes,  tliey  arein  the  number  of  those 
things  that  arc  not  to  be  left  undone;  but  those 


nod  if  all  officers  under  you  did  their  part»,  you 
should  walk  in  so  straight  a  patu,  that  you  would 
tind  it  very  hard  to  tread  awry  :  theretbre  you 
had  need  to  heed  them  iiarro%ily,*le!>t  they  per^ 
vert  justice.  Look  to  the  Corruptions  ot  the 
ShenfiV  and  their  Deputies :  the  partiahty  of 
Jurors;  the  beanog  aud  aiding  with  men  of 
countenance  and  power  in  their  country.  When 
yod  meet  with  any  sucii,  your  pioceedings  oui^ht 
to  be  severe  and  exemplary  against  them,  other- 
neighbour  nations,  and  the  Dutch  began  to 
chauenjre  such  a  right  of  Fishery,  as  would 
have  robbed  the  kiu|{  of  that  Dotninion,  which 
had  been  alway  claimed  and  exercised  by  his 
royal  ancestors.  To  carry  on  this  uew  preten- 
sion, they  encouraged  their  learned  Grotius  to 
assert  their  free  u^e  ot'  Shipping,  in  a  Treatise 
suled  Mare  Liber  Hm  ;  an9\%ere(l,  and  sufficiently 
refuted,  by  our  excellent  antic|uary  Mr.  Seldeu, 
in  his  Mare  Clausvnif  of  which  the  materials  had 
been  formerly  thrown  together  at  the  motion  * 
of  king  James,  and  were  now  uut  in  order, 
and  wittiin  a  twelve  month  published  at  tlic 
command  of  king  Charles.  But  this  contro- 
versy was  not  hkely  to  he  determined  in 
paper :  ITieretore  to  shew  a  just  concern  for 
the  honour  and  safety  of  the  nation,  the  king 
on  May  5,  published  two  several  Proclamations. 
In  the  first  declariug  his  royal  will  and  plea- 
sore,    *  'J'hat  no  marmer  or  seafaring  men, 

*  shipwright  or  ship  carpenter,  whatsoever,  being 

*  bis   majesty's  subjects,  should   without  the 

*  King's  License,  or  or  the  License  of  the  ad> 

*  miral  of  £ngland,  enter  or  attempt  or  go 

*  about  to  enter,  into  the  service  of  any  foreign 

*  prince  or  state,  or  be  employed  out  of  this 

*  realm  in  any  sea  service  whatsoet er,  unless  it 

*  were  in  the  king's  own  service,  or  of  some  of 

*  his  subjects.    And  if  any  at  this  time  be  in 

*  the  service  of  any  foreign  prince,  that  they 
'  forthwith  return  under  a  great  penalty.'  In  the 
other  of  the  same  date  he  declares  his  farther 
pleasure  *  concerning  the  Flags  to  be  enlpioyed 

*  for  his  royal  navy,  as  well  as  for  the  ships  of 

*  his  subjects  of  Soutli  and  North  Britain ;  and 

*  conceivini;  it  meet  for  the  honour  of  the  king's 

*  own  Ships  in  his  navy  royal,  and  of  such  other 
^'Sliips  as  arc,  or  shall  be  emploved,  in   tlie 

*  king's  immediate  service,  tliat  tne  same  be  by 
'  their  Flags  distinguished  trom  tiie  ships  of 

*  any  other  of  bis  subjects ;  doth  therefore  pro- 
'  hibit  and  forbid,  tiKit  none  of  the  subjects  of 

*  any  of  his  nations  and  kingdoms,  shall  from 

*  henceforth  presume  to  carry  the  Union  Flag 
'  in  the  main-top,  or  other  part  of  any  of  his 
^  ships,  tlk»t  is,  St.  George  9  Cross  and  St. 

*  Aiklrew's  Cross  joined  to^>ether;  but  that  tlie 
*■  same  Union  Flag  be  still  reserved  as  an  urna- 
*'  ment  proper  to  the  king's  own  ships,  and  ships 

*  in  his  immediate  service  and  pay,  and  noue 
'  others.    And  hb  majesty's*  farther  jvill  and 

*  pleasure  is,  that  all  otlier  ships  of  liis  subjects 
'  of  England  or  South  Britain,  bearing  flags, 
'  shall  from  henceforth  carry  the  red  cross, 

*  commonly  called  St.  George's  cross ;  and  vl^ 
*'  chat  all  the  other  slnpt  ^f  the  king's  tubjocts 


*  of  Scotland,  should  from  henceforth  carry  th? 
'  white  cross,  commonly  called  St.  Andrew's 

*  cross.' 

"  But  the  great  difficulty  was  liow  to  raise 
money  for  fitting  out  a  Navy  sufficient  to  guard 
the  seas ;  as  necessity  seemed  now  to  require 
not  only  against  the  encroachments  of  the 
Dutch,  but  aguinst  the  growing  iusolence  of  the 
Turkish  and  Algerine  piratesi.  By  degrees  a 
Project  was  framed  out  of  ancient  Records  by 
Mr.  Attorney  General  Noy,  to  impose  upon 
every  sea- port  and  place  of  merchandize  the 
finding  such  a  number  of  ships  and  men,  io 
proportion  to  their  wealth  and  trade,  or  to 
cbmpoimd  with  commissioners  at  such  a  rate. 
The  first  Wrii  for  this  Tax  called  Ship-Money 
was  dated  the  20th  of  October,  beginning  with 
the  city  of  London  in  this  ft/rm : 

The  First  Writ  for  Ship-Mokey. 

'  Cawolut  Kex,  ifc.  To  the  Mayor,  Comroo- 
'  nalty  and  Citizens  of  our  City  of  London, 
'  and  to  the  Siieriffs  of  the  same  City,  anti 
*  good  men  in  the  said  City  and  in  the  HLes- 
'  ties,  and  members  of  the  same,  greeting ; 

'  Because  we  are  given  to  understand  that 
certain  thieves,  pirates  and  robbers  of  the 
sea,  as  well  Turks,  enemies  of  the  Christian 
name,  as  others,  being  gatiiered  together 
wickedly  taking  by  force,  and  spoiling  tlie 
ships  and  goods  and  merchandizes,  not  only 
*of  our  subjects  hut  also  of  the  subjects  of  our 
friends  in  the  sea,  whidh  hath  been  accus- 
tomed  aucieutly'to  be  deteuded  by  the  £ng- 
hsh  nation ;  and  the  same  at  their  pleasure 
have  carried  nway,  delivering  tt;c  men  in  the  . 
same  to  miserable  captivity.  And  fonsmuch 
as  we  see  them  daily  preparing  all  manner  of 
shipping  furilter  to  molest  our  Merchants,  and 
to  grieve  the  kingdom,  unless  Remedy  be  not 
sooner. applied,  and  their  endeavours  be  not 
more  manly  met  withal ;  also  the  dangers 
considered,  whicli  on  every  side  in  these 
times  of  war  do  hang  over  our  heads,  that  it 
behoveth  us  and  our  subjects,  to  hasten  the 
defence  of  the  sea  an4  kingdom  with  all  ex- 
pedition or  speed  tlwt  %ve  can :  We  willing, 
by  the  help  of  God,  chiefly  to.  provide  for 
the  defence  of  the  kingdttm,  safeguard  of  the 
/Ma,  security  of  oUr  subjects,  safe  conduct  of 
Ships  and  Merchandizes  to  our  kingdom  of 
En^hmd  coming,  and  from  the  sante  kingdom 
to  foreign  ^aris  parsing:  Forasmuch  Rs  we 
and  our  progenitors  kings  of  £ngland,  liave 
been  alway^i  heretofore  masters  of  the  afore- 
said tea,  and  it  would  be  very  irksome  unin. 
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vearf  liaoe  aMigaed  these  fopfeitures  to  tUe  pub* 
uc  defence. 

In  the  next  place,  I  do  reqaire  yon,  that  jou 
make  a  strict  inquiry  after  Depopulations  and 
Inclosures ;  a  criJiie  of  a  cryias  nature,  that 
baneth  God  of  his  honour,  aiid  the  king  of  hit 
subjects  i  Churches  and  houses -go  down  toge* 
thcr<  His  majestir  knowetfa  and  taketh  notice, 
that  according  lo  fornoer  directions  given  you  in 
this  place,  you  have  given  it  in  charige  to  tht 


tilings  that  concerns  the  general  and  public  good, 
you  are  to  account  them  as  the  weightier  mat- 
ters of  the  law ;  and  blMrefore  vou  are  to  take 
tbein  into  your  prime  and  diicf  care  anli  cogi- 
tation. Now  among  those,  I  shall  commend 
unto  you  in  the  first  place,  The  presenting  and 
convicting  of  Recusants;  for  as  it  concemeth 
Keiigion,  so  it  hath  relation  to  his  majesty's  Pro- 
fits, which  are  two  great  motives,  to  wbicfi  yoo 
may  add  a  third,  l^cause  the  king  hath  many 

us,  if  that  princely  honour  in  our  times  ^ould 
be  lost,  or  in  any  thing  diminished.  And 
although  that  charge  of  defence,  which  con- 
cemeth ail  men,  ought  tx)  be  supponed  by  all, 
as  by  the  laws  and  customs  of  the  kingdom  of 
England  hath  been  accustomed  to  be  done  : . 
notwithstanding,  we  considering,  that  you 
constitiited  in  the  sea  coasts,  to  whom  by  sea 
as  well  great  dangers  are  imminent,  and  who 
by  the  same  do  get » more  plentiful  gains^  for 
the  defence  of  the  sea,  and  conservation  of 
our  princely  honour  in  that  belialf,  according 
to  the  duty  of  your  allegiance  against  -such 
attempts,  are  chiefly<bound  to  set  to. your 
lielping  hand  :  we  command,  firmly  enjoinilig 
you  the  aforesaid  mayor,  commonalty  and 
citizens,  and  sheriffs  o(  the  said  city,  and  the 
good  meii  in  the  said  city  and  in  the  liberties, 
and  members  of  the  same,  in  the  faith  and 
allegiance  wherein  ye  are  bound  unto  us,  and 
as  ye  do  love  us  and  our  honour,  and  linder 
the  forfeiture  of  all  which  ye  can  forfeit  to 
us,  that  ye  cause  to  be  prepared  and  brought 
to  the  port  of  Portsmouth,  before  the  first  day 
of  March  now  next  ensuing,  one  ship  of  war 
of  the  burthen  of  000  tons,  with  S50  men  at 
the  least,  as  well  masters  as  very  able  and  ex- 
pert skilful  mariners ;  one  other  ship  of  war 
of  tha  burthen  of  800  tons,  with  260  man  at 
the  least,  as  well  skilful  masters  as  very  able 
ajid  expert  mariners ;  four  other  ships  of  war, 
every  of  them  of  the  bonhen  of  500  tons, 
and  every  of  them  with  900  men  at  the  least, 
as  well  expert  masters  as  very  able  and  skilful 
mariners ;  and  one  other  ship  of  war  of  the 
burthen  of  300  ton^  with  150  men,  as  well 
expert  masters  as  very  able  and  skilful  mari- 
ners. And  also  every  of  the  said  ships'with 
Ordnance,  as  well  greater  as  losser,  gun-pow* 
der  and  spears  and  weapons,  and  other  ne- 
cessary arms  sufficient  for  war,  and  with 
double  tttckling  ai)d  with  victuals,  until  the 
«aid  Ibt  of  March  competent  for  so  many 
men,  and  from  that  time  for  96  weeks  at  your 
charges,  as  well  in  vietaab  as  men's  wages, 
and  other  things  necessary  fi^r  war,  during 
that  dftle,  upon  defetioe  of  the  sea  in  our  aet- 
vice  in  command  of  the  admiral  of  the  sea, 
to  whom  we  shall  commit  the  custody  of  the 
^a,  before  the  aforesaidr  1st  day  of  March, 
and  as  he  On  our  behalf  shall  cosMaand  them, 
to  continue,  so  that  they  may  ha  there  the 
'sixme  day  at  the  farthest,  to  ga  .from  thenCe 
with  oar  ships,  and  the  ships  of  other  faithful 
subjects,  for  the  safeguard  of  the  sea,  and 
delencA  of  you  and  yoiuf^  aad  xepalM  «nd 


vanquishing  of  whomsoever  busying  them* 
selves  to  molest  or  trouble  upon  the  sea  our 
itierchants,  and  other  subjects  and  faithful 
people  comii>g  into  our  dominions  for  cause 
qf  merchandize,  or  firom  thence  returning  to 
their  own  countries.  Also  wo  have  assigned 
you  the  aforesaid  mayor  and  aldermen,  ok  tht 
city  aforesaid,  or  any  thirteen  or  more  of  you» 
within  thirty  days  after  the  receipt  of  this 
writ,  to  assess  all  men  ia  the  said  city,  and  in 
the  Liberties,  and  tftembers  of  the  same,  and 
the  landholders  in  the  same,  not  having  a 
ship,  or  any  part  of  the  albrcsaid  ships,  nor 
serving  in  the  same,  to  contribute  to  the  ex- 
pence,  about  the  necessary  prof^ision  of  th^ 
premisses,,  and  to  assess  and  lay  upon  the 
aforesaid  city,  with  the  liberties  and  members 
thereof,  vis.  upon  every  of  them  according  to 
their  estate  'iad  substances,  and  the  portion 
assessed  upon  them,  and  tn  nominate  and  ap- 
point collectors  in  thie  behalf.  Also  we  have 
assigned  jpou  the  aforesaid  mavor,  and  also 
che  sheriffii  of  the  city  aforesaid,  to  levy  the 
portions  so  as  afor^d,  assessed  Upon  the 
aforesaid  men  and  landholders,  and  every  of 
them  in  the  aforesaid  city,  with  the  liberties 
and  members  of  the  same,  by  distress  and 
other  due  means,  and  to  commit  to  prison  aH 
those  whom  yon  shall  find  rebellious,  and  coxh 
trary  in  the  premises,  there  to  remain  untH 
we  shall  give  further  order  fiv  their  delivery. 
And  moreover  we  command  you,  that  about 
the  premisses  ye  diligently  attend,  and  do  and 
execute  those  things  with  effect,  upon  peril 
that-thall  fidl*  thereon,  but  we  will  not  that 
under  cdpor  of  our  aforesaid  command,  more 
diould  be  leviedof  the  aaid  men,  than  shall 
suffice  for  tbeneoessary  expences  of  the  pre- 
misses ;  or  that  any  who  have  levied  money 
for  contribution,  to  raise  the  aforesaid  chaiges, 
should  by  him  detain  the  saase,  or  any  part 
thereof,  or  should  presume  by  any  manner  of 
colour  to  appropriate  the  same  to  other  uses. 
Willing,  that  if  jnore  than  may  be  sufficient 
shall  be  collected,  the  same  may  be  paid  out 
among  the  contributors,  for  the  rate  of  the 
part  to  them  belonging.  Witness,  myself  at 
Westminster  the  30th  day  of  October,  ia  the 
tenth  year  of  our  reign.' 
'*  This  Writ  was  read  ia  a  conmkon  coonctl 
held  atCrttildhalf  Dec.  S,  where  thematter  gave 
a  general  disgust,  and  broaght  out  this  Reaolu- 
tioa  upon  it.  *  This  Court,  after  due  and  seri- 
'  OQS  cdasideration  taken  of  the  premisses,  oen- 

*  cetving  that  by  their  ancient  fibertitSy  charters, 

*  Bmi  ecu  gfpariuuaeiM,  thej  ought  te  befiMd 
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Knnd  Inquest*  to  inqnire  of  these  thinss,  but  to 
little  effect:  Ami  withridt  doubt  the  freeholder? 
of  En^and  dd  hate  and  detest  tfieni .  Depopu- 
Intion  is  ud  oppression  of  arr  high  nhtnre,  and 
coifimonly  done  by  the  grentest  persons  iliat 
k€?ep  the  Jurors  utlder  and  in  awe ;  nhd  timt  is 
th€  enuse  th^e  are  no  more  presented  and 
brocnfht  in  question :  but  however  your  Charge 
^tid  Inqnirv,  totiching:  this  point,  hatli  not  taken 
effect  yrorthy  his  majesty's  care  and  your  pains; 

*  and  discharged  of  thbse  things  which  by  the 

*  said  Writ  arte  required  by  thern  to  be  done, 

*  doth  order  and  ag^ee,  Th'at  the  draught  of  a 

*  Petition  tooching  the  said  biisiness,  tliis  dny 

*  read  to  this  Court,"  shall  be  engrossed,  and 
'  with  all  dutitlil  respect  for  and  on  this  city's 

*  b«half,  hnrpbly  presented  to  the  king's  most 

*  excellent  majesty.* 

^  Wiiich  Petition  was  drawn  up,  and  present- 
ed in  this  form : 

^  To  the  king's  most  excellent  majesty;   The 

*  hnmbfc  Petition  of  your  faithful  subjects, 
'  the  mayor  anrfcommonalty,  and  citizens  of 

*  your  dty  of  London^  most  humbly  shewing ; 

*  That  where  your  majesty  by  Writ  bearing 
"*  teste  20  Oct.  last,  comnutnded  your  pcti- 
*.  tiooers,  at  their  charge  to  provide  7  ships  of 

*  war  furnished  with  men,  victual,  and.  all  wax- 
'  like  provisions,  to  be  at  Portsmouth  by  the 

*  first  of  March  next,  and  to  continue  from 
*■  tiience  by  the  space  of  26  weeks  in  your  ma- 
'  jesty's  service,  upon  the  defence  of  the  seas, 
'  and  other  causes  in  th&  said  writ  contained : — 

*  Your  petitioners  do  in  all  submissive  humblc- 
'  ness,  and  with  acknowledgment  of  your  sacred 

*  majesty's  many  favours  unto  your  said  city, 
'  inform  ^our  majesty  that  they  conceive,  that 

*  by  ancient  privileges,  grants,  and  acts  of  par* 

*  liament  (which  they  are  ready  humbly  to  sliew 

*  forth)  they  are  exempt  and  are  to  be  freed  from 
^  that  charge,  And  cJa  most  humbly  prav.  That 
'  your  majesty  will  be  graciously  pleased^  That 
'  the  petitionen,  with  your  princely  grace  and 
'  £ivour,  may  enjoy  die  said  privileges  and 
<  exemptions,  and  be  freed  from  providing  of 
'  tne  said  ships  and  provisions.— -And  they  shall 

*  pray,  &c,' 

"This  Petition  seemed  to  have  no  oth^r  effect, 
fmt  only  to  express  a  dissent,  when  there  must 
follow  a  compliance.  And  the  example  of 
tnbmisston,  however  extorted  from  the  city  of 
London,  would  have  its  sure  and  certain  in- 
fluence upon  all .  inferior  places.  ITie  legal 
right  of  this  aid  was  not  yet  disputed  in  any 
coort  of  justice,  but  it  created  a  general  offence 
and  odium.  The  nobility  and  gentry  hnd  rea- 
son to  be  jealous  of  any  methods  of  raising  Mo- 
ney oat  of  parliament:  The  merchants  and 
tradere  bad  the  Grievance  of  thinking  the  whole 
burden  cast  upon  them  :  The  Clergy  could  not 
itt  first  obtain  an  Exemption  from  their  con- 
giderable  share  in  it ;  and  the  Country  Farmers 
tboticfat  it  little  less  than  seizing  their  com  and 
.cattd  to  be  sent  on  Shiplyaird.    The  murmni* 
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yet  his  majesty  willeth,  that  you  do  not  cease^ 
but  enquire  on  still;  fbr  it  is  his  resolution, 
against  all  oppo'sition,  to  make  alt  men  see  lie 
haih  a  care  of  this  oversprcnduig  evil,  and  of 
the  means  of  his  people  having  churclies  nnd 
towns  demolisfjcd,  and  his  people  eaten  up  like 
bread,  to  satisfy  the  greedy  desires  of*  a  few, 
who  do  waste  as  profusely,  as  they  gaihi  r  toi;e- 
ther  unconscionably,  and  bring  unto  their  pos- 
terity that  woe  wliich  is  pronounced  against 

were  indeed  so  universal,  and  so  artificially  im- 
proved by  the  enemies  of  the  court,  fhnt  they 
looked  upon  the  death  of  the  projector  to  be  n 
Judgment  sent  upon  his  head.  Mr.  Attorney 
General  N'oy  departed  this  life  August  9." 

Lord  CUrendon  speaking  of  the  innovations 
made  about  this  rhne  in  the  proceedings  of  the 
Court  of  Star-Chamber,  says,  **  These  errors 
(for  errors  they  were  in  view,  and  errors  they 
are  proved  by  the  siicctss)  arc  not  to  be  im- 
puted to  the  court,  but  to  the  spirit,  and  over- 
activity of  the  landers  themselves ;  whfi  should 
more  carefully  have  preserved  their  profession, 
and  its  professors,  from  being  profaned  by  those 
services,  which  have  rendered  both  so  obnoxi- 
ous to  reproach.  There  were  two  persons  of 
that  profession,  and  of  that  time,  by  whose 
several,  and  distinct  constitutions  (the  one 
knowing  nothing  of,  nor  caring  for  the  court : 
the  other  knowmg,  or  caring  for  nothing  else) 
those  mischiefs  were  introduced,  Mr.  Noy,  the 
Attorney  General,  and  sir  John  Finch-,  first, 
lord  chief  justice  of  the  common  pleas,  and 
then  lord  keeper  of  the  great  seal  of  England* 
Mr.  Noy  upon  the  great  fame  of  his  ability  and 
learning  (and  he  was  very  able  and  learned^ 
was  by  great  industry  and  importunity  from 
court,  persuaded  to  accept  that  place,  for  which 
all  other  men  laboured  (being  the  best  for  pro- 
fit, that  profe««sion  is  capable  of)  and  so  he  Sof!- 
fered  himself  to  be  made  the  king's  Attorney 
General.  The  court  made  no  impression  upon 
his  manners,  upon  his  mind  it  did :  and  tliouj^h 
he  wore  about  him  an  affected  morosity,  which 
made  him  unapt  to  flatter  other  men  j  yet  even 
th?it  moronity  and  pride  rendered  him  the  most 
liable  to  be  grossly  flattered  himself  that  can  bo 
imagined.  And  by  this  means  the  great. per- 
sons, who  steered  the  public  affairs,  by  adinir-. 
ing  his  parts  and  extolling  his  judgment  as  be- 
hind his  back,  wrought  upon  hhn  by  degrees 
for  the  eminency  of  the  service,  to  be  an  instru- 
ment in  all  their  designs ;  thinking  that  he  could 
not  given  clearer  tebtimony,' that  his  knowledge 
in  the  law  was  greater  than  all  other  mens,  than 
by  making  that  law  which  all  other  men  be- 
lieved not  to  be  so.  So  he  moulded,  framed 
and  pursued  the  odious  and  crying  project  of 
Soap ;  and  with  his  own  hand  drew  and  pre- 
pared the  Writ  for  Ship-Money,  both  which 
will  be  the  lasting  monuments  of  hi§  fame.  In 
a  word,  he  was  an  unanswerable  instance  how 
necessary  a  good  education  and  knowledge  of 
men  is  to  make  a  wise  man,  at  least,  a  man  He 
for  business.^' 

*'  On  the  death  of  Mr.  Noy>  sir  John  Banks 
3a 
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those  ttiat  <  lav  house  to  house,  and  field  to 
*  field/  to  dwell  alone  in  the  midst  of  the  earth. 

The  next  thiog  that  I  shall  mention  unto  voo, 
is,  ths  rectifying  and  reforming  of  Ale-bouses 
and  Tippling- houses,  and  those  I  account  one 
or  the  greatest  pests  of  the  kingdom.  First, 
tiierefore,  let  none  be  enabled  to  »et  up  or  con- 
tinue without  licence :  there  are  a  kind  of  peo- 
ple that  do  take  upon  them  licences,  recouni- 
zaiiceSy  or  la\v9,  or  what  you  will,  and  who  have 
been  a  great  deal  the  worse,  because  they  see  a 
great  multitude  tolerated  that  have  no  licence ; 
and  therefore  I  give  it  in  charge,  to  take  a 
course  that  none  be  permitted  unleiis  they  be 
licenced  :  And  for  the  licensed  Ale-houses,  let 
ttiem  be  but  a  few,  and  in  fit  places;  if  they  be 
in  private  corners  and  ill  places,  they  become 
the  deus  of  tliieves,  they  are  the  public  stages 
of  drunkenness  and  disorder.  In  market  towns, 
or  in  great  places  or  roads,  wl^ere  travellers 
come,  they  are  necessary. 

Next  unto  ti>is,  let  those  that  be  licensed  be 
held  strictly  to  it,  according  to  law.  It  hath 
been  observed,  and  very  truly,  that  in  tlie  Ta- 
verns, Inns,  and  Ale-houses  in  England^  by  the 
falshood  of  their  measure,  and  their  unjust 
prices,  they  have  draw  n  more  money  from  tlie 
guest,  than  out  of  the  Excise  of  Ale  and  Beer 
are  drawn  out  in  Holland.  A  strange  thmg, 
that  people  for  a  public  work,  for  any  thing 
thai  is  good,  should  be  lotfi  to  part  with  any 
thin^,  and  yet,  with  opt  n  eves,  to  see  themselves 
deceived  bjf  such  base  and  lewd  people. 

Next  unto  this,  let  care  be  taken  in  the 

choice  of  Alehouse-keepers,  that  it  be  not  ap- 

, pointed  to  be  the  livelihood  of  a  great  family  : 

qne  or  two  is  enough  to  draw  driiik,  and  serve 

was  constituted  At'orney-General  by  patent 
dated  Sept.  27,  10  Car.  And  sir  Robert  Heath 
being  without  reason  eiven  removed  from  the 
honour  of  lord  chief  justice  of  the  common 
^leas,  sir  John  Finch  was  advanced  to  that 
nonoiir.  Great  were  the  discourses  what  the 
occasion  should  be  of  that  sudden  advancement. 
But  four  days  after  the  Writ  for  Ship-Money 
coming  forth,  it  was  conceived  by  common  dis- 
course, that  he  was  to  be  instrumental  to  ad- 
vance that  business.  His  concern  in  this  invi* 
dious  matter  is  thus  reptesenteti  by  lord  Cla- 
rendon. •*  Sir  John  Fmch  had  much  that  Mr. 
Tsfoy  wanted,  but  uotliing  that  the  other  hnd. 
-  Having  led  a  free  life  in  a  restrained  fortune, 
find  having  tet  up  upon  the  stock  of  a  good  wit, 
and  natural  parts,  wiihout  the  superstructure 
of  n»uch  knowledge  in  the  profession  by  which 
^  he  was  to  grow;  he  was  willing  to  use  those 
weapons  in  wltich  he  had  most  skill,  and  so 
Hieing  not.unseen  in  the  nffections  of  the  court, 
but  not  having  reputation  enough  to  euide  or 
refurin  thf'm)he  t  .ok  upShip-Money^wBereMr. 
Koy  leflit;  and  being  a  Judge  carried  it  up  to 
that  puuiiicle,  from  whence  be  almost  broke  his 
own  neck  ;  Jiaviug  in  his  journey  thitl.cr,  had 
too  nuich  inBuence  on  Iiis  brethren,  to  induce 
them  to  concur  iu  a  judgment  they  had  all  cause 
to  repent.** 


the  people  in  an  Alehouse ;  but  if  six^  eight, 
ten,  or  twelve,  must  be  maintained  by  Ale- 
house-keeping, it  cannot  chuse  but  be  an  ex- 
ceeding disorder,  and  the  family  by  this  means 
is  unfit  for  any  other  good  work  or  employment. 
I  have  not  skill  enough  to  understand  all  tlie 
inconveniencies  iliat  come  from  this  one  ill 
fountain,  and  my  memory  will  not  contain  what 
I  have  so  many  times  observed  of  them  myseli*; 
but  your  lordships  have  a  knowledge  and  ex- 
perience of  them,  therefore  I  will  leave  them 
unto  you  :  only  this,  that  because  in  many 
places  they  swarm  by  de&ult  of  the  Justices  of 
the  Peace,  that  set  up  too  pany,  and  there  are 
none,  except  yourselves  at  the  Assizes,  aU  the 
year  long  can  meet  with  this  evil,  but  the  Jus- 
tices of  the  Peace.  And  if  the  Justices  of 
Peace  will  not  obey  your  Charge  herein,  cer- 
tify their  default  and  names,  and  I  assure  you 
they  shall  be  discharged.  I  once  did  discharge 
two  Justices  for  setting  up  one  Alehouse,  and 
shall  be  glad  to  do  the  hke  again  upon  the  same 
occasion. 

In  the  next  place,  I  will  commend  noto  yon 
the  Punishment  of  Vagabonds  and  wanderers ; 
to  beguile  the  Alehouses  of  such  unruly  guebts; 
it  would  make  some  way  of  amendment  to 
those  Alehouses:  and  it  cannot  be  deny'd,  bat 
the  law  hath  appointed  hands  enough  to  do 
this  work;  the  Constable,  Headborough,  Tyth- 
ing-men,  and  the  rest  of  the  inferior  Officers, 
and  the  Watchmen,  who  ^nay  do  all  with  a 
particular  warrant  from  the  Justices  of  Peace ; 
and  the  Justices  of  the  Peace  are  bound  to  call 
them  to  an  account,  and  to  punish  them  for 
their  neglect.  If  this  were  done,  ^nd  other 
officers  were  chosen  as  they  ought  to  be,  not 
people  of  little  wealth,  and  as  little  under- 
standing, but  that  they  were  elected  out  of 
the  better  sort  of  Yeomanry,  and  th^  watches 
kept  by  able  men,  I  am  snre  that  these  loose 
people  tliat  wander  up  and  down  will  quickly 
be  gone :  therefore  yon  may  do  well  to  let  it 
be  known  in  the  country,  that  the  Lords  of 
Leot  and  those  that  have  the  elections  of  con- 
stables and  officers,  they  are  by  the  law  an- 
swerable for  their  choice.  There  have  been 
Precedents,  that  where  an  insufficient  coroq^r 
hath  been  chosen  by  a  county,  the  whole 
county  hath  been  answerable  to  the  king  for 
the  coroBer*s  fault.  And  if  the  Lords  of  Lcet, 
and  their  Homagers^  and  those  that  make 
choice  of  the  Constables  and  Officers,  were 
sometimes  avakened  by  soon  seizing  of  their 
X^ets,  or  Fine,  or  Quo  warranto,  1  make  bo 
doubt,  but  the  country  would  be  better  sen-ed 
many  years  after,  for  some  such  service  done ; 
therefore  I  could  wish  that  this  were  made 
known  unto  the  country,  that  the  lords,  and 
those  that  choose  them,  were  answerahii:  for  • 
tlicir  defaults. 

Now  ifor  bringing  loose  people  in  order,  the 
House  of  Correction  hath  need  to  be  looked 
unto,  and  be  put  in  readiness,  that  those  that 
are  idle  may  not  want  work.  '  Ducere  volente& 
'  trahere  uolentes.'  And  for  tlie  Houses  of 
Correction,  as  it  is  ia  some  countries^  it  yrcre. 
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convenient  they  were  placed  near  the  Jail ;  thnt 
not  idle  persons  only,  but  the  prisoners  of  the 
Jail  also  might  be  made  to  vrork,  aod  eat  the 
laboor  of  tlietr  o^n  hands :  this,  as  it  hath  been 
ibrinerly,  so  it  is  now  commended  by  tiis  ma- 
jesty to  see  it  efiected  so  soon  as  may  be. 
■  The  binding  but  of  Apprentices  is  a  thing 
fit  to  be  pressed  throughout  all  your  circuit. 
Opposition  hath  been  mtfde  against  it  by  some, 
though  without  any  ground  or  law :  sometimes 
the  parents  are  not  willing  to  leave  their  chil- 
dren,  though  they  have  not  meat  to  feed  them 
at  home ;  sometimes  the  parishioners  are  not 
witlittg  to  ffive  them  clothes,  and  thot^e  that 
bind  them  are  negligent :  and  ail  these  must  be 
over*ruied,  and  made  smart  for  their  opposition 
and  neglect. 

In  a  word,  you  are  to  call  upon  all  to  whom 
it  belongeth,  but  especially  to  the  Justices  of 
the  Peace,  to  see  his  mRJesty*8  printed  Order 
be  pat  in  execution.  You  are  to  justify  your- 
selves, what  justices  of  the  peace  are  diligent  in 
it,  and  who  neglect,  and  so  to  certify  to  the 
Lords  of  the  Council. 

I  have  but  one  thing  more  to  give  you  in 
Charge,  and  it  is  a  thing  of  great  weight  and 
importance ;  it  concemeth  tlie  honour  of  his 
majesty  and  the  kingdom,  and  the  safety  of 
both.  Christendom  is  full  of  war,  and  there  is 
nothing  but  rumours  of  war :  what  hath  been 
done  of  late  years  abroad  by  £re  and  sword,  it 
were  a  pity  and  grief  to  tliink  of;  yet  we  have 
by  the  goodnes  of  God,  and  his  majesty's  pro- 
vident care^  all  this  while  enjoyed  a  most  happy 
Siace  and  plenty.  As  it  is  a  good  precept  in 
ivinity,  so  it  holdeth  in  Policy  too ;  '  Nnnc 
*  tua  res  agitor,  jam  proiimus  ardet ;'  which  if 
we  observe,  to  defend  ourselves,  it  would  be  a 
warning  to  all  nations,  and  we  should  be  the 
more  assured  to  enjoy  our  peace,  if  the  war 
abroad  do  make  us  stand  upon  our  guard  at 
home.  Therefore  no  question  it  hath  ever  been 
accounte<l  the  greatest  wisdom  for  a  nation  to 
arm,  that  they  may  not  be  enforced  to  iight ; 
which  is  better  than  not  to  arm,  and  to  be  sore 
to  fi^ht.  Therefore  his  majesiy  in  these  doubt- 
ful times,  hath  not  only  commanded,  that  all 
the  Land-Forces  of  the  kingdom  should  be  set 
in  order  and  readiness,  but  to  set  to  Sea  a 
royal  Fleet  at  his  majesty's  great  charge,  but 
with  tlie  assistance  of  the  Maritime  places  of 
this  kingdom. 

The  canoes  and  occasions  and  times  of  war, 
with  the  preparations  and  ordering  of  them,  is 
proper  to  the  king ;  and  dutiful  obedience  in 
such  things  does  best  become  the  subject. 
And  yet  his  majesty  iiath  vouchsafed,  even  by 
hb  writ,  to  declare  enough  to  satisfy  all  well- 
minded  men,  and  to  express  the  clearness  of 
liis  princely  heart,  in  aiming  at  the  general 
good  of  his  kingdom. 

The  Dominion  of  the  Sea,  as-  it  is  an  antient 
and  undoubted  Rii^ht  of  the  crown  of  £neland, 
so  it  is  the  best  security  of  the  land ; .  for  it  is 
impregnable  so  long  as  the  sea  is  ^ell  gnnrded  : 
therefore,  out  of  alLqaeation,  it  is  a  thing  of 
absolute  nccetiity,  tik^t  tho  guarding  of  the  sea 


be  exactly  looked  unto;  and  those  subjects 
whose  minds  are  most  fixed  upon  the  honour  of 
their  king  aod  country,  will  with  no  patience 
endure  to  think  of  it,  that  this  dominion  of  the 
sea,  which  is  so  great  an  honour,  sliouid  be 
either  lost  or  diminished.  Besides,  for  safety 
sake,  the  dominion  of  the  sea  is  to  be  kept,  and 
tlie  seas  guarded.  The  Woodeu  Walls  are  the 
best  walls  of  this  kingdom ;  and  if  the  riches 
and  wealth  of  the  kingdom  be  respected  for 
that  cause,  the  Dominion  of  the  Sea  ought  to 
be  respected  :  for  else,  what  would  become  of 
our  wool,  lead,  and  the  like,  the  prices  whereof 
would  fall  to  notliing  if  others  should  be  masters 
of  the  seas  ?  There  is  a  Case  in  the  Book  of 
Assize,  fol.  43,  which  putteth  me  in  mind  of 
certain  men  that  went  down  into  the  country, 
and  carried  a  report,  that  no  wool  should  pass 
over  the  sea  that  year ;  upon  this  wool  fell  to 
so  low  prices,  that  the  men  that  carried  tlie  re- 
port were  questioned  and  fined.  Aud  now  if  a 
report  alone,  and  that  a  fnUe  one  too,  wrought 
such  an  effect  upon  the  wools  in  England,  thjnk 
what  would  be  wrought  by  a  real  loss  of , the  do^ 
minion  of  the  sea  in  all  our  commodities,  if  our 
trade  slioukl  be  at  the  command  of  other 
princes  and  states.  Therefore,  as  his  majesty, 
out  of  his  great  wisdom,  hath  found  itexpedieirt 
to  set  to  sea  that  Fleet  that  is  now  upon  the 
sea ;  so  his  majesty  being  engaged  both  in  his 
honour,  and  the  honour  of  the  kingdom,  he 
findeth  it  to  be  of  absolute  necessity,  to 
strengthen  this  with  a  greater  strength  and  more 
shipping  the  next  year.  Therefbrf^,  upon  ad^ 
vice  with  his  council,  he  hath  resolved,  that  he 
will  forthwith  send  forth  new  Writs  for  the  pre^ 
paration  of  a  greater  Fleet  the  next  year,  and 
that  not  only  to  the  maritime  towns,  but  to  all 
tho  kingdom  besides:  For  since  that  all  the 
kingdom  is  interested  both  ia  the  honour,  safety 
and  profit,  it  is  just  and  reasonable  that  they 
sbould  all  put  to  their  helping  hands. 

Now  that  which  his  majesty  requireth  from 
you,  and  doth  command,  is,  That  in  your 
Charges  at  the  Assizes,  and  in  all  places  else, 
'Where  opportunity  is  oflfered,  you  take  an  octai-' 
sion  to  let  the  people  know  how  careful  and 
zealous  his  majesty  is  to  preserve  his  honour, 
and  the  honour  of  tliis  kingdom,  and  the  Domi* 
nion  of  the  Sea ;  and  to  secure  both  sea  and 
land  by  a  powerful  fleet,  that  foreign  nations 
may  see,  that  England  is  both  ready  and  able 
to  keep  itself,  and  all  its  rij^hts.  Aod  yoa  are 
to  let  them  know  how  just  it  is,  that  his  majes* 
ty  should  require  this  for  the  common  defence; 
and  with  what  alacrity  and  cheerfulness  they 
ought,  and  are  bound  in  duty,  to  contribute  unto 
it ;  that  foreign  nations  may  obs«*rve  the 
power  and  readiness  of  this  kingdom,  which 
will  make  them  slow  to  contend  with  ns  either 
by  sea  or  land,  and  that  will  be  the  b^st  way  to 
confirm  unto  us  a  6rm  and  sure  peace.-^This  is 
the  substance  of  all  that  which  1  received  in 
commandment  from  his  majesty;  there  are 
many  things  else  that  concern  the  public,  b(K 
your  judgments  we  well  versed  in  them. 
These  are  tlie  particulars  I  had  command  to 
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jueimou  unto  you,  so  I  will  trouble  you  oo 
further,  but  leave  them  to  your  grave  cooside- 
xatiou^. 

Tbe  Speech  of  ThomnB  Lord  Coventry,  Lord 
Keeper  of  the  Great  Seal  of  Enplanri,  to  all 
the  Judi;es  of  Assize  of  Englnnit,  by  com- 
miind  from  the  king,  in  the  Star-Chauibvr, 
Feb.  14,  1636. 

Together  with  t!)e  King's  Letter  and  Case, 
touching  Sliip-Money,  and  the  Judges  Opi- 
nions thereupon. 

My  lords  the  Judges ;  the  Term  being  now 
at  Ru  end,  and  the  Assizes  at  h'and,  his  majesty 
jbath  couiniau'ded.  That  according  to  lUe  cus- 
tom in  former  times,  so  now  in  this  pls^ce  you 
should  receiv4>  some  Directions  fur  the  execu- 
tion of  Justice  in  all  parts  of  the  kingdom 
.whereto  you  re^rc.  Tliis,  as  it  may  justly  be^ 
is  a  groat  cum  fort  to  his  majesty's  subjects,  to 
see  his  m;^e^ty's  care  herein ;  which  as  it  is  a 
testimony  of  their  own  happiness,  in  receiiing 
justice  from  tbe  king  himself,  the  Fountain  of 
Justice,  so  it  may  as  justly  add  strength  and 
encouragement  to  you 'when  you  go  your  cir- 
cuits, not  only  to  be  armed  v^ith  your  own  au- 
thority by  commisfiioo,  but  with  your  princes 
instructions. 

In  the  doinfr  of  justice,  you  will  find  thini^s  of 
several  natures  and  degrees :  In  some  places 
.before  you.  Communicative  Justice  beareih 
iSnay,  as  in  that  which  coucerns  mcumft  tuum  ; 
Ji>  other,  Distnj^utive  Justice,  as  in  pramium 
tt  p(tnam ;  sotue  concern  one  aod  a  few ;  others 
iconcern  the  mu)titu'de;  otliers  concern  the 
Jiing  and  all  the  kiug*.<i  people.  In  some  pleas 
things  are  brought  before  you  that  are  ad  n<h 
€UfJUiritum  of  this  or  that  particular  town ;  some 
4td  hocumfntum  totins  regni.  Some  things  are 
))raught  before  you  that  are  cofiira  pacem  rtfiis^ 
and  withers  contra  c&rotmm  et  dignitatem  regis ; 
and  in  this  variety  of  businesQ,  as  there  are 
piaoy  of  a  lesser  and  lo%yer  degree,  yet  not  to 
be-  opined,  sr»  you  have  *  Graviora  Lecis,* 
which  you  oujit.  to  pitch  your  mark;  *  hsec 
'  opor  et  fieri,  ilia  no»  omitti/ 
^  in  that  Justice  whiih  you  are  to  do  between 
party  and  party,  his  majesty  doth  require  you, 
us  in  all  his  Courts  here,  so  in  your  Circuits  to 
administer  impartial  justice,  aod  repress  vexa- 
tioU9t  a^id  wr«u^Ung  suits,  not  worthy  ilie  digni- 
ty of  your  own  persons,  and  the  com  t  ^vhere 
yim  sit ;  for  those  actionii,  as  they  empty  the 
apieen  oo  the  one  side,  so  they  never  fail  to 
empty  tl)C  purse  on  both  sides. 
•  But  besides  the  doing  of  justice  between 
in:ui  and  mun,  there  is  much  naore  expected 
from  yfiur  lordships ;  for  the  public  business  of 
the  criiDtJ-y  is  of  much  more  importance  than 
the  trial  of  a  jYm  Pritis,  and  fittmg  yon  should 
«l$reem  them  ho  :  and  therefore  it  is  his  m.ijes* 
iy'slcommand.  That  those  services  which  con- 
cern him«>elf  and  the  public,  may  be  timely 
-thought  of,  and  not  posted  ofif  to  the  end  of  tl/e 
Assi?c. 

N^m  before  all  tilings,  the  Adfanecment  of 
liel^gMW  and  Piety  towards  God,  tbe  peace  of 


the  Church,  aod  the  cxecutran  of  those  Laiva 
that  tend  to  those  ends,  ought  to  have  tbe  first 
place.  As  oft  as  I  have  hud  occasion  to  speak 
to  you  here,T  have  seldom  spared  to  give  ydi 
a  Charge  of  the  Laws  against  Recusants;  and, 
I  must  reiterate  it  now :  for  if  you  convict  theia 
not  in  the  country,  thece  is  likely  to  be  little 
reformation,  or  profit  to  his  majesty ;'  aad  who- 
soever they  be  that  will  not  be  found  in  tie 
Cimrch,  it  behoveth  you  that  you  take  order 
they  he  found  in  the  Excliequer. 

In  the  next  place,  that  you  proceed  roundly 
a«;aifist  capital  and  felonious  oflenders,  espe* 
cially  Robbers  on  the  Highways,  n  ho  now  marclt 
in  troops  after  a  high  hand.  As  a  good  Judgie 
ought  in  court  to  shew  severity  to  those  in  the 
jail,  also  the  ablest  and  actives t  men  in  tbe 
county  ought  to  do  their  utmost  endeavours  for 
the  apprehending  of  those  offenders  as  nre 
abroad  ;  that  when  you  are  there  or  here  in  the 
term,  the  service  may  proceed  in  a  good  way, 
and  you  be  made  n  terror  to  maletactors,  a» 
some  of  your  predecessors  have  been;  for  if 
your  care  be  not  great,  maletactors  will 
abound ;  therefore  y<^a  most  sliew  a  severe  and 
constant  way  of  justice  when  they  are  found,- 
and  it  will  soon  abate  their  pride,  wherewith 
they  now  bear  up  themselves ;  and  fit  it  is  with 
an  unanijnous  content  you  agree  of  one  course  ; 
fur  if  tliere  be  a  remissness  in  any  one  circuit, 
it  leave th  a  way  to  roalefiictors  to  overthrow  alt 
reformation,  and  justice  is  thereby  discouraged. 

In  tlie  next  place,  care  must  be  had  of  those 
laws  which  concern  Luxury  aad  Idleness,  the> 
suppression  and  punishing  of  Vagabonds,  the 
ordering  and  employing  of  Houses  of  Correc* 
tion,  the  suppressing  of  Alo> houses  and  Tip-* 
pling-houiies,  and  binding  ont  of  Apprentices.. 
If  these  were  well  and  constantly  observed,  they 
would  save  many  able  bodies  tliat  die  misera- 
bly at  the  gallows,  and  cut  off  a  multiiode  of 
enormities  that  pester  the  commonwealth,  and 
lessen  the  number  of  thieves  and  robbers;  and 
therefore  your  lordships  should  do  well  to  have 
a  special  care  of  the  execution  of  those  lava. 
And  this  giveth  me  occasion  to  put  you  in  mind 
of  those  printed  Orders  published  by  his  ma- 
jesty in  the  year  16S0,  wherein  at  first  there 
was  a  direction  given  for  an  Account  to  be  made 
by  the  sheriff  and  justices  of  the  peace :  ihia 
same  was  orderly  kept  in  divers  places,  in 
others  not  so  well.  It  was  afterwards  advised 
by  yoardelve?,  that  the  way  of  Account  should 
be  changed,  and  that  you  should  receive  it  at 
the  Assizes,  and  present  it  to  the  Council- 
Board ;  yet  it  is  my  part  to  tell  you,  that  ii 
,  hath  not  so  appeared  by  the  account  that  is 
come  to  the  Couucil-TaUe^  and  it  is  expected 
a  better  b«  given  by  you  the  next  Term. 
.  Now  in  respect  the  public  service  dependetb' 
mach  upon  the  Justices  of  the  peace  in  the 
county,  it  will  be  necessary  that  you  cast  your 
eye  upon  them^  that  they  give  due  attendance' 
at  the  Assizes  :  it  is  their  dut^  to  do  it,  imd 
yours  to  inforce  it  upon  them.  And  Assize 
lasteth  but  a  fisw  dayS|  but  the  Inatrupuons  that 
they  may  receive  from  yon  in  that  short  timi^ 
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jnaj  be  of  great  use  for  the  county  for  the  whole 
jear;  AUo  that  you  examioe  whether  they 
give  du«  attendance  at  the  Quarter-Sessions. 
Although  there  is  an  express  article  iu  their 
Oath  that  they  sliould  give  it ;  I  hear  many  ne- 
glect it;  Titerefore  it  is  a  thing  very  fitting,  and 
tfteil  worthy  your  labour,  that  at  the  beginning 
of  eiery  Assize,  you  trust  not  to  the  derk  of 
the  peace  bis  Inforoiatiou,  but  that  yourselves 
do  cast  an  eye  upon  bis  Book,  and  coiiimand 
Lim  to  returu  the  names  of  such  Justices  of 
peace  as  you  find  by  his  Book  were  absent  at 
the  Quarter  Sessions.  Fit  it  will  be  that  you 
let  them  know,  that  to  prefer  a  ridings  or  bowl- 
ing, or  hnoting-matcb,  befure  their  attend- 
ance at  Quarter*$essian8,  is  little  less  tliao  per> 
jury  ;  and  if  your  admonition  will  not  serve  the 
turn,  a  remedy  shall  be  taken.  In  the  third 
place,  it  is  necessary  for  you  to  inquire  how 
tbey  attend  the  monthly  meetings,  or  other 
limes  of  public  service ;  for  this  I  am  sure  of, 
tliey  are  all  wiiliin  ooe  commission,  and  have 
the  same  onth,  and  the  same  attendance  is  im- 
jMMed  upon  all;  and  why  the  greatest  number 
exempt  themselves,  and  leave  the  public  f>er- 
^rice  upon  a  few,  I  know  not ;  but  if  i  may 
jLnow  the  particular  men  (of  which  I  hope  *i 
•boll  henceforward  by  your  lordships)  I  shall 
jid  ihera  out  of  Commission,  and  put  others  in 
Cheir  places. 

My  Lords,  I  have  but  one  particular  more, 
aod  that  is  of  great  importance ;  whereof 
by  special  direction  and  command  from  his 
fnajesty,  J  am  to  speak  unto  you  at  this  time. 
All  of  ;)tou  are  the  witnesses  of  his  majesty's 
|)roceedings,  though  the  candour  and  clearness 
of  his  own  heart  exceedetb  your  testimony,  and 
jrour  testimony  is  not  only  fit  to  be  declared  in 
this  place,  but  in  all  the  places  of  this  reaim. 
liis  majesty  hatli  now  the  third  time  sent  forth 
•Writs  *  to  require  the  Aid  of  his  subjects  for  the 
yarding  of  the  dominion  of  the  Sea,  and  safety  of 
tbe  kingdom.  This  his  majesty  did  upon  great 
deliberation  and  advice,  and  lipon  important 
and  weighty  reasons.  In  the  first  year  wlien  the 
Writs  were  directed  to  the  ports  and  maritime 

tiaoes,  they  received  little  or  no  opposition  ; 
ut  in  the  second  year,  when  they  went  gene- 
rally throughout  the'  kingdom,  thoueh  by  some 
ivell  obeyed)  have  been  refused  by  some,  not 
only  in  some  Inland  counties,  but  m  some  of 
the  Maritime  places ;  and  actions  have  been 
brought  against  some  that  have  been  imployed 
in  the  execution  of  these  writs.  I  suppose  that 
no  man  will  expect  that  Arcana  lUgniy  the  pri- 
vate reasons  of  a  prince,  should  either  upon  this 
<ir  other  occasions  be  made  public ;  but  so  many 
seasons  as  were  fit  to  be  opened,  were  formerly 
dctlared  by  me  in  this  place  to  you  the  Judges 
of  this  realm. 

The  First  was,  Tbnt  the  whole  kingdom  is 
concerned  in  point  of  safety ;  admitting  there 
were  ao  other  counsel  or  attempt  against  u», 
but  only  to  interrupt  us  in  the  Dominion  of  the 

*  See  the  particular  Taxation  in  2  Rufb.  Col. 


6eas,  our  most  secure  and  sale  defence,  better 
either  than  castles  or  forts ;  %« hich  if  it  be  com- 
manded by  others^  it  lays  us  open  to  much 
peril  and  danger. 

Secondly,  The  whole  kingdom  is  concerned 
in  point  of  honour :  for  it  is  one  of  the  most 
ancient  and  hqnourable  rights  of  the  crown  of 
England,  even  the  Dominion  of  the  Sea.  And 
all  records  do  shew,  how  the  kings  and  people 
of  England  have  ever  been  careful  that  this 
honour  should  never  perish :  and  certainly  the 
whole  kingdom  is  concerned  in  point  of  trade 
and  profit ;  for  the  traffic  does  not  only  enrich 
the  maritime  parts,  hut  the  inland  towns,  and 
if  trading  fail,  tlie  inland  places  will  find  it  in 
the  fiill  of  the  prices  of  wool,  lead,  and  other 
staple  commodities;  This  experience  sbeweth 
dauy,  when  upon  every  stop  of  the  vent  of 
cloth,  there  come  such  outcries  by  the  weaver^ 
the  fuller,  the  spinner,  and  wool-gnawers  them- 
■belves;  and  tlie  authority  of  Uie  law  sheweth 
the  same:  43,  in  the  Book  of  Assize,  which 
your  lordships  know  heiter  tlian  I,  it  appear^ 
that  certain  men  went  into  the  country,  l\nd 
cast  out  a  fame,  that  for  that  year  no  tvool 
should  be  transported  beyond  the  seas;  pre- 
sently upon  this  the  price  of  wool  fell,  and  thos^ 
men  were  called  in  question,  and  were  adjudg- 
ed in  a  fine  for  it.  Now  if  a  rumot^r  did  so 
much  abate  the  trade  of  the  heart  of  the  king- 
dom, what  would  the  loss  of  tlic  dominion  of 
tiic  sea  do,  which  exposeth  us,  nnd  all  our 
trade,  to  ilie  mercy  of  nur  neighbours?  There- 
fore since  tl)e  whole  kingdom  is  concerned  in 
point  of  honour,  safety,  mid  profit,  what  reason 
IS  there  but  that  all  «hould  contribute  to  the 
maintenance  ofit.^  This,  or  tn  the  like  effect, 
I  did  tbrmeriy  declare  to  you  the  judges  by  his 
majesty's  command ;  and  his  inaj«'>ty  received 
satisfaction,  in  that  you  made  a  full  declara- 
tion tliereof  in  your  circuit Si^  and  this  I  may 
say,  for  the  most  part,  the  sul^ects  have  shewed 
themselves  most  dutiful  and  obedient  in  this 
service  of  his  majesty :  and  this  year  the  sum 
imposed  upon  the  county  of  York  heing  12,000/. 
is  broujiht  in  already  by  tlie  sheriff,  and  so  is 
most  part  of  Lancashire,  and  other  shires ;  but 
when  his  mi^esty  heard  of  some  refusals,  thougli 
he  had  cause  to  be  sensible  of  it,  yet  he  was 
far  from  being  transported  with  pussion,  but 
thought  good  to  resort  to  the  Advice  of  you  his 
Judges,  who  are  sworn  to  give  him  faithtui  and 
true  counsel  in  that  which  pertaineth  to  the 
law;  and  this  his  majesty,  as  well  for- the  direc- 
tion of  his  own  course,  as  for  the  satisfaction  of 
bis  subjects,  required  you  to  deliver  yotir  Opi- 
nions herein,  to  which  you  returned  an  Answer 
under  your  h^nds.  And  because  the  command 
which  you  received  from  the  king,  i$  expressed 
in  a  princely  Letter  under  his  own  signature,  I 
shall  not  take  upon  me  to  repeat  it,  you  shull 
hear  it  read. 

Which  being  delivered  by  my  Lord-Keeper 
to  one  of  the  Clerks  in  Court,  was  read  in 
hac  verba : 

The  King's  Lettee  to  the  Jcdgqs. 

^  C.  R.  Trusty  and  well-beloyod,  we  greet 
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jou  well.  Taking  into  oar  j^rincely  con!>ider»- 
tion,  that  the  honour  and  saCeCy  of  tliis  our 
realm  of  England,  the  preservation  whereof 
is  only  intrusted  to  our  cure,  was,  and  is  now 
more  nearly  concerned  than  in  former  timf  s, 
as  well  by  divers  cnunsela  and  attempts  to 
take  from  us  the  Dotninion  of  the  Sea,  of 
which  we  are  )>ole  lord  and  rightful  owner; 
tha  lo»ft  whereof  would  be  of  greatert  danger 
and  peril  to  this  kingdom,  and  other  our 
dominions:  We,  for  avoiding  these  and  the 
like  dan|>ers,  well  weighing  with  ourselves, 
that  where  the  good  and  safety  of  the  kingdom 
in  general  is  concerned,  and  the  whole  king- 
dom in  danger,  there  the  Charge  and  Defence 
ought  to  be  borne  by  nil  the  realm  in  general ; 
did,  for  prevention  of  so  public  a  mischief, 
resolve  with  oui selves  to  have  a'Koyal  Navy 
provided,  that  niight  be  of  force  and  power, 
with  Almighty  God's  blessiug  and  assistance, 
to  protect  and  defend  this  our  reiim  and  ou:  ^ 
subjects  therein,  from  all  such  perils  and  dan- 
gers :  nad  for  that  purpose  we  issued  forth 
Writs  under  our  great  seal  of  England,  and 
directed  tu  all  our  sheriffs  of  all  our  sefenil 
counties  of  England  and  Wales,  commanding 
thereby  all  our  said  subjects,  in  every  city, 
town  and  village,  to  provide  such  a  number  of 
Ships,  well-furnished,  as  might  serve  for  this 
our  royal  purpose ;  and  which  might  be  done 
with  the  greatest  equality  that  could  be. 
In  performance  whereof,  thoueh  generally 
throughout  all  the  counties  of  this  our  realm, 
we  have  found  in  our  subjects  great  chenrful- 
ness  and  alacrity,  which  we  graciously  inter- 
pret as  a  testimony,  as  well  of  their  dutiful 
affections  unto  us,  and  to  our  service,  as  the 
respect, they  haive  to  the  public,  which  well 
becometh  every  good  subject;  nevertheless 
finding  that  some  tew,  haply  out  of  ignorance 
what  the  laws  ^nd  customs  of  this  our  realm 
are,  or  out  of  a  desire  to  be  eased  and  freed 
in  their  particulars,  (how  general  soever  the 
Charge  ought  to  be)  have  not  yet  paid  and 
contributed  the  several  Rates  and  Assessments 
that  were  set  updh  them,  and  tbreieein?,  in 
our  princely  wbdom,  that  from  hence  divers 
suits  and  actions  are  not  unlikely  to  be  com- 
menced and  prosecuted  in  our  several  courts 
at  Westminster :  We,  desirous  to  avoid  such  in- 
conveniences, and  out  of  our  princely  love  and 
aflfection  to  all  our  subjects,  beit^g  willing  to  pre- 
vent such  errors  as  any  of  our  loving  subjects 
may  happen  to  run  into,  have  tiiought  fit  in  a 
case  of  this  nature  to  advise  with  our  Judges, 
who  we  doubt  not  are  all  well  studied  and  in- 
formed in  the  right  of  our  sovereignty.  And 
because  the  Trials  in  our  several  courts,  by  the 
formality  in  pleading,  will  require  a  long  pro- 
traction, we  have  thought  it  expedient,  by 
this  pur  Letter  directed  to  you  all,  to  require 
your  J  udgmeuts  in  the  case,  as  it  is  set  down 
in  the  inclosed  Paper,  which  will  not  only 
gain  time,  but  also  be  of  noore  authority  to 
over- rule  any  prejudicate  opinions  of  otliers  in 
thepoint.. 
'  Uivto  under  oar  Sigoet  a€  pur  court  at 
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*  Whitehall,  the  2nd  day  of  February,  in  the 

*  12th  year  of  our  reign,  163d.*' 

This  being  thus  read,  the  Lord  Keeper  cr*m- 
manded  the  Case  inclosed  to  be  read,  being 
as  followeth  : 

'  C.  R.  When  the  good  and  safety  of  the 
kingdom  in  general  is  concerned,  and  the 
whole  kingdom  is  in  danger ;  Whether  may 
not  the  king,  by  Writ  under  the  Great  Seal  of 
England,  command  all  the  subjects  oi'  ibis 
kingdom,  at  their  charge,  to  provide  and  fur- 
nish such  numher  of  Ships,  with  men,  victuals 
and  mimitiou,  and  for  such  lime  as  he  shall 
think  fit,  for  the  defence  aud  safeguard  of  the 
kingdom  from  such  danger  and  peril ;  and  b^ 
law  compel  the  doing  thereof,  in  case  of  re- 
fusal or  refractoriness  f  And  whether,  in  such 
a  case,  is  not  the  king  sole  judge,  both  of  the 
danger,  and  when  and  how  ttte  same  is  to  be 
prevented  and  avoided.' 

The  Judges'  Answer. 

*'  May  it  please  your  most  excellent  majesty ; 
We  have,  according  to  your  majesty's  com^ 
mand,  every  man  by  himself,  and  all  of  as 
together,  taken  into  consideration  .  the  Case 
and  Question,  signed  by  your  majesty,  und 
inclosed  in  your  royal  Letter :  and  we  are  of 
Opinion,  Thnt  when  the  good  and  safety  of 
the  kingdom  in  general  is  concerned,  and  the 
whole  kingdom  in  danger,  your  majesty  may, 
by  Writ,  under  the  Great  Seal  of  England, 
command  all  the  subjects  of  this  your  king* 
dom,  at  their  charge,-  to  provide  and  furnish 
such  number  of  Ships,  with  men,  munition, 
and  victoals,  and  for  such  tkmfi  as  your  ma- 
jesty shall  think  lit,  for  the  defence  and  safe- 
guard of  the  kingdom  from  such  danger  and 
peril :  and  tbac  by  law  your  majesty  may 
compel  the  doing  tliereof,  in  case  ol  refusal  or 
refractoriness.  And  we  are  also  of  opinion, 
That  in  such  case,  your  majesty  is  the  sole 
judge,  both  of  the  clanger,  and  when  and  how 

the  same  is  to  be  prevented  and  avoided. 

Jo.  Brampston,  Jo.  Finch,  Hump.  Davenport, 
Jo.  Denham,  Rich.  Hutton,  W.  Jones,  Geo. 
Crooke,  Tho.  Trevor,  Geo.  Vernon,  Fra. 
Crawley,  liob.  Berkley,  Fra.  Weston.'f 

*  For  an  explanation  of  this  transaction,  see 
the  Case  of  sir  John  Finch,  lord  Fordwicb, 
1640, 16  Cor.  i. 

t  The  influence  and  effect  of  this  stated 
Opinion  may  be  delivered  in  these  words  of 
the  lord  Clarendon.  "  It  is  notorieusly  known, 
that  pressure  was  born  with  much  more  cheer- 
fulness before  the  Judgment  for  the  king,  Jthan 
ever  it  was  afterward ;  men  before  pleafdng 
themselves  with  domg  somewhat  for  the  king's 
service,  as  a  testimony  of  their  affection,  which 
they  were  not  bound'  to  do.  But  when  they 
heard  this  demanded  in  a  cburt  of  law  as  a 
Right,  and  found  it  by  sworn  Judges  of  the  law 
adjudged  so,  upon  such  grotinds  and  reasons 
as  every  st^uder-by  was  able,  to  swear  was  not 
law,  and  so  had  lost  the  pleasure  and  delight  of 
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The  said  CasCi  with  the  Judges'  Opinions 
thereuaco,  (formerljr  io  private  delivered  to  his 
majesty)  being  thus  publicly  made  known  by 
toy  Lord  Keeper,  who,  wiihaU  caused  their  se- 
veral Names  to  be  read,  as  they  were  in  order 
subscribed  ;  (all  the  Judges  being  present  save 
only  Judge  Crooke)  the  Lord  Keeper  spake  as 
folbweth  : 

My  lords;  This  being  the  uniform  Resolution 
of  all  the  Judges  of  En^and,  with  one  voice, 
and  set  under  their  own  hands;  I  say,  this 
being  so  resolved,  as  they  do  here  express  upon 
every  man's  particular  studying  the  Case,  and 
upon  a  general  conference  amongst  themselves, 
it  is  nf  very  great  authority :  for  the  very  hves 
and  lands  of  the  king's  Subjects  are  to  be  de* 
termined  by  these  reverend  Judges ;  much 
more  a  charge  of  this  nature,  which  God  knows 
cannot  be  burdensome  to  any,  but  is  of  singu^ 
lar  use  and  cunsequence,  and  for  the  safety  of 
the  whole  kingdom.  The  command  from  his 
majesty  is,  that  I  should  publish  this  your  Opi- 
nion in  this  place,  and  give  order.  That  it  should 
be  entered  in  this  Court,  in  the  High  Court  of 
Chancery,  and  in  tiie  courts  of  King's-Bencb, 
Common-Pleas,  and  Exchequer ;  for  this  is  a 
thing  not  fit  to  be  kept  in  a  comer :  and  his 
funlier  command  is,  that  yon  the  Jad^s  do 
declare  and  publish  this  general  Resolution  of 
all  the  Judges  of  Eneland,  through  all  ^rts 
uf  the  kingdom,  that  all  men  may  take  notice 
thereof,  and  tliat  those  his  subjects  which  have 
been  in  an  error,  may  inform  themselves,  or  be 
reformed.  You  have  grettt  cause  to  declare  it 
with  joy,  and  you  can  hardly  do  it  with  honour 
enough  to  the  king,  that  in  so  high  a  point  of  his 
sovereignty,  he  hath  been  pleased  to  descend, 
and  to  communicate  with  you  his  Judges;  which 
shewetb,  that  justice  and  sovereignty,  in  his 
majesty,  do  kiss  each  other.  His  further  plea- 
sure is,  That  you  let  all  know  it  is  not  his  pur- 
pose by  this  resolution  to  stop,  or  check,  the 
actions  or  suits  which  any  have  brought,  or 
shall  bring,  concerning  this ;  for  it  is  his  ma- 
jesty's command,  that  all  such  as  proceed'  in 
any  action  about  the  same  have  equal  and  meet 
justice,  and  that  they  be  suffered  to  proceed  in 

i;ourse  of  law,  so  as  you  call  the  king's  learned 

■  ■»■■■    I  p  111      ■  I     li 

being  kiud  and  dutiful  to  the  king;  and  in- 
stead of  giving  were  required  to  pay;  aqd  by  a 
logic  that  left  no  man  any  thing  which  he  might 
call  his  own :  they  no  more  looked  upon  it  as 
the  Case  of  one  man,  but  the  Case  of  the  king- 
dom; nor  as  an  Imposition  laid  upon  them  by 
the  king,  but  by  the  Judges,  which  the  v  thought 
themselves  bound  in  conscience,  to  the  publio 
justice,  not  to  submit  to.  The  damage  and 
mischief  cannot  be  expressed,  that  the  crown 
and  state  sustained  by  the  deserved  reproach 
and  in£uny  that  attended  the  Judges  by  being 
made  use  of  in  this  and  Lke  arts  of  power, 
there  being  no  pos«ibihty  to  preserve  the  dig- 
nity, reverence  and  estimjition  of  the  laws  them- 
selves, tut  by  the  integrity  and  iaaocency  of 
the  Judges.''  . 


counsel  unto  their  proceedings,  that  they  may 
not  be  surprized. 

Now,  my  lords,  I  have  little  more  to  say, 
but  this  I  am  sure  of,  that  if  any  contrary  opi- 
niou  shall  yet  remain  amongst  men,  it  must 
proceed  from  tliose  that  are  sons  of  the  law, 
(Felicet  tstent  aria,  6lc.)  and  you  the  judges 
of  the  realm  have  been  accounted  the  Withers 
of  the  law  ;  then,  in  good  faith,  it  will  ill  be-* 
come  the  son  to  dispute  against  the  father. 
Having  thus  delivered  unto  yon  what  I  re- 
ceived in  command  from  his  majesty,  as  his 
mnjcsty  doth,  so  do  I,  leave  it  to  your  judg- 
ments. 

The  KiVG  vtrms  Johk  Hampden  in  the  Case 
of  Shxp-Mokey. 

Trin.  13  Car.  /.  in  Scace, 

By  Writ.  Of  the  '^erm  of  the  Holy  Trinity^ 
in  the  13th  year  of  king  Charles. 

"  Memorandum ;  that  the  Writ*  of  our  lord 
the  king  under  the  seal  of  tJie  Exchequer^  by 
the  consent  of  the  barons  here,  issued  out  in 
these  words : 

'  M.  Charles  by  the  grace  of  God,  of  £ng« 
land,  Scotland,  France,  and  Ireland,  king^ 
Defender  of  the  Faith,  &c.  To  the  sheriff  of 
Bucks  ereeting.  Whereas  several  and  divert 
sums  of  money,  specified  in  the  Schedule  ta 
this  Writ  annexed,  by  virtue  of  our  Writ 
\indcr  our  seal  of  England,  bearing  date  tlie 
4th  day  of  August  in  the  11th  year  of  our 
reign,  were  assessed  and  charged  upon  seve- 
ral persons  in  the  said  Schedule  named,  for 
and  towards  the  providing  of  a  Ship  of  War 
togetlier  with  the  rising  and  other  things 
thereunto  belonging,  m  the  said  Writ  particu- 
larly mentioned  ;  which  said  several  sums  of 
mopey  being  so  assessed  and  charged,  and  un- 
paid and  not  satisfied,  the  Names  of  the  said 
several  persons,  together  with  the  several 
sums  of  money  charged  upon  them,  were  cer- 
tified into  the  Court  of  our  Chancery  by  our 
Writ  of  Certiorari,  bearing  date  the  9th  day 
of  March  in  the  12th  year  of  our  reign,  issu- 
ing under  our  great  seal  aforesaid :  and  by 
our  Writ  of  Mittimus  under  the  said  seal, 
bearing  date  the  6th  day  of  the  month  of  May 
instant,  were  sent  into  our  Exchequer  for 
further  process  thereupon  to  be  had,  as  by  the 
tenor  of  the  said  Writ,  bearing  date  the  4th 
day  of  August  in  the  llth  year  of  our  reign, 
nnd  by  the  Writ  of  Certiorari,  and  Certifi- 
cates thereupon  made,  sent  into  our  said  Ex- 
chequer, and  there  of  record,  remaining  in 
the  custody  of  our  remembrancer,  more  fully 
doth  appear :  We  command  you,  that  you  do 
not,  by  reason  of  any  liberty,  omit  entering 
thereupon  ;  and  by  good  and  lawful  men  of 
your  Dailiwick,  make  known  to  the  several 
persons  aforesaid,  named  and  specified  in  the 
said  Schedule,  that  they  appear  before  the 
Barons  of  the  Exchequer  at  Westminster  on 

*  A  Latin  Copy  of  this  lo^ument  will  be 
found  at  the  end  of  these  Proceedings. 


I 
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<  the  Octave  of  the  Holy  Trinity  etisoing ;  to 

<  shew  and  propose,  if  they  have  or  know  any 

<  thing  to  say  for  themseivess  why  they' ought 

*  not  to  be  chaq^ed  with  die  aforesaid  several 

*  Sums  of  Money  upon  them  assessed  in  manner 
'  and  form  aforesaid,  and  not  paid,  in  the  said 

<  Schedule  specified,  and  to  satisfy  the  same ; 

<  and  further,  to  do  and  receive  in  the  premisses, 

*  what  our  Court  shall  then  there  think  fit  to 

<  be  ordered ;  and  there  bring  then  this  Writ, 

<  and  the  names  of  tho^  by  whom  you  have  so 
'  made    known  unto   them.    Witness  Huu- 

*  PBREY  DAV£Vi>oftT,  knt.  at  Westminster,  the 
'  Q2d  duy  of  May,  in  the  13th  year  of  our  reign. 
'  By  the  RoU. 

*  Memorandum  of  tlie  saine  year  of  the  king 

<  in  the  Record  Roll  of  this  Easter,  and  by  the 

<  baron  Fenshain',  and' the  tenor  of  the  aforesaid 

<  Schedule  in  the  aforesaid  Writ  mentioned  as 
«  touching  John  Ilampde^,  foUoweth  in  these 

*  words,  viz.  A  Schedule  of  the  Names  of  cer- 

*  tain  persons  in  the  county  of  Bucks,  and  of 

*  certain  Sums  of  Money  upon  them  assessed, 
'«  add  charged  for  and  towards  the  providing  of 

*  a  Ship  of  War,  togetlier  with  thtf  rigging  and 

<  other  things  tlieremit«  helongii^;  by  the  vir- 
« tue  of  a  certain  writ  under  the  great  seal  of 

<  England,  bearing  date  the  4th  day  of  Aac;<btet 

*  in  the  Itth  year  of  Charles  our  now  lord  th^ 

*  king,  and  certified  into  the  court  of  Chancery 
'-of  our  said  lord  the  king  to  be  unpaid,  by  vir- 
«  toe  of  a  Writ  of  Certiorari,  issuing  out  umiei^ 
« the  seal  aforesaid,  bearing  date  the  9th  of 
«  March  in  the  12th  year  of  his  reign ;  and  by 

<  Writ  of  Mittimus  udder  the  said  seal  seat  into 
« the  Exchequer  of  our  said  now  lord  the  king, 

*  for  further  process  thereupon  to  be  milde,  w 

<  by  the  tenor  of  the  aforesaid  Writ,  bearinj^ 
'  date  the  4th  day  of  August  in  the  abovesaitt 

*  11th  year  of  our  said  now  lord  the  kin^,  and 

<  by  the  Writ  of  Certiorari,  and  the  Certificates 

<  thereupon  made  sent  into  the  said  B&cheqoer, 
4  and  there  of  record  remaining  in  the  custody 

*  of  the  remembrancer  of  our  lord  the  king, 

*  more  fully  doth  appear :  sr.  Stoake  Mondi- 
'  vile,  If.  J.  Hampden,  esq.  1/.  At  which  day 
'  Anthony  Chester,  hart,  sheriff  of  thaconhty 

*  aforesaid,  as  tooching    the   aforeiaid    Johit 

<  Hfltnpden,  returned,  that  he  by  Nicholas  Aris, 
«  Robert  Alexander,  Richard  HairisMi,  and 
«  WiUicun  Heybome,  good  and  lawfol  men  of 

<  his  bailiwick,  roadfe  knonvn  to  the  aforesaid 
«  John  Hanlpden  amongst  other  thingi,  that  he 

<  appcur  before  the  barons  within  wriliteki,  at 

*  the  day  and  place  within  contained ;  Co  sfaeW 
«  and  propose,  if  he* hath  or  krtowoitof  any 
« thine  to  say  for  himself,  why  he  ought  not-  to 

<  be  charged  with  the  i^oresafd  smn  upon  him 
Vassesseil,  and  not  paid,  in  the  said  Schedule 
'  specified,  and'tb  satisfy  the- stinie,  as  it  is  fiir- 
« tlier  ooolnanded  him'.     And  now,  that  is  to 

<  say^  fibm  the  day  of  the  Holy  Trinity,  uposr 

*  tltree-weefcrtbe  aforesaid  John  Hamfklhn  in 

*  tlie  fliforesaid  Schedule  namiid,  here  oometh* 
'  in-  his  proper  p^son^  and  pravetfa  Oyer  of  the 
'  Writx>f  Soinrnictaft  afolresftld,  the  VLttAm  of 
'  Ike  wtaae^MuMm  SthmMd  vkSDO  M  Hfat^i^ 


'  nexed,  and  they  iare  read  unto  him*  He  hke> 
'  wise  ^irayeth  Oyer  of  the  aforesaid  Writ, 
^  bearing  date  the  4th  day  of  Au|ustin  the  11th 
'  year  of  Charles  our  said  now  lord  the  king  iu 

*  the  Writ  of  Scire  Facias  mentioned,  and  it  is 

*  read  unto  him  in  these'  words. 

'  u.  Charies  by  the  grace  of  God,  of  En^- 
^  land,  Scotland,  France  and  Ireland,  king,  Dt- 
'  fonder  of  the  Faith.  &c.  To  the  sbei  iff  of 
'  onr  county  of  Bucks,  the  bailiff  and  burgesses 
'  of  the  borough  and  parish  of  Buckingham, 
'  the  mayor,  bailiff  and  burgesses  of  the  borough 
'  of  Chipping  Wiocombe  alias  Wiccombe,  and 
'  tlie  good  men  in  the  said  boroughs,  parish, 

*  and  their  said  members ;  and  in  the  towns  of 
'  Agmondesham,  Wendover,  and  Great  Ma> 
'  lowe,  and  in  all  other  boroughs,'  villages, 
^  hamlets,  and  other  places  in  the  said  county 

*  of  Bucks,  greeting.    Because  we  are  gi^cn  to 

*  understand,  that  certain  thieves,  pirates  d°^ 
'  sea-robbers,  as  well  Turks,  enemies  of  Chris* 
^  tiaaity,  aS  others  confederated  togetlier,  wick* 
'  edly  tsd^e  a^ay  and  deS|K)iil  the  ships,  goods, 

*  and  olefchUndisefl^  not  only  of  our  sul^ects, 
'  but  also  of  the  subjects  of  our  allies  upon  the 
'  sea,  which  of  old  used  to  be  defended  by  the 
'  English  nation ;  and  at  their  pleasure  have 
'  carried  a«ray  the  men 'therein,  enslaving  them 
'  in  a  mok  wi^^tched  captivity :    And  wliereas 

*  we  see  theth  duly  prepiiring  Shipping  further 
'  to  annoy  o«r  ilubj^tli,  and  to  aggrieve  tb^ 

*  kingdom,  unless  a  mora  speedy  remedy  be  ap* 

*  phed,  and  their  endcKivoors  more  vigorously 
'  obviated  I  Considering  also  the  dangers  which 
'  every  wheit  id  these  times  of  war  hang  over 
^  ns ;  so  that  it  belMves  us  and  onr  subjects  to 
^  hasten  the  EMifeiiev  of  the  sea  and  kmgdora 
'  with  all  pdssiMe  expedition ;    We  being  will- 

*  ing  by  the  help  of  God,  in  the  highest  degree 

*  to  provide  for  the  Defence  of  tlie  kingtfora, 

*  the  Protection  of  the  &^  the  security  of  our 

*  sobjeets,  the  safe  convoy  of  shipping  andmer- 

*  chandiiie  coming  to  our  kingdom  of  England, 

*  and  gving  frbm  the  said  kingdom  to  forei};n 

<  parts :  Aftd  since  we  and  our  prt>genitor8, 
'  kinas  of  England,  hflv6  hitherto  been  Lords 
'  of  the  S«i  aforcftdd ;  and  it  would  in  the 
'  highest  manner  concern  us,  if  this  royal  ho* 

*  noor  should  in  oar  days  be  lost,  or  any  ways 

*  diminishad ;  since  also  this  burden  of  De* 
*■  ftrtce  which  touchey  all,  ottght  to  be  borne  by 

'  all^  tti  hadi  been  accostoiHed  to  be  done  by ' 

*  the  Imv  and  custom  of  tftie'  kingdom  of  Eng* 

*  land :   We  firmly  enjoin  atttf  command  you 

<  the  aforesaid  sheriff,  baSliffii,  burgesser,  major, 

*  good  riien,  and  all  others  whomsoever  above 

*  mentioned^  in  the  boroughs,  town!<,  Tillages, 

*  hamlets  and  places  afoMaid,  and  their  mem« 

*  hers,  in  the  mitfti  and  allegiahde  whereby  you 

*  are  bonnd  to  us,  and  as  you  love  us  and  pur 
'  honour,  as*  also  under  thd  fofftfftiitid  of  all 

*  things  you  can  possibly  forfU^  to  u^,  that  you 

<  cmise  to  be  fitted  out  one*  ship  of  war  of  the 

<  bunleb  of  450rtons,  with  men,  as  welf  skilfol 
'  offiteftt  ak  abk  anrf  experierioed  mariners,  a 
^  hnndml'snd  foorseore  at  Msi ;  as  also  widt 
'  a  soffident  quantity  of  cannovi,  ma^kiCT^  gntt^ 
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powder,  pik^  and  spears,  and  qthei'anns  ne- 
cessary  for  war,  with   double  tackling;    as 
also   wiih  competent  victuals   for  so  many 
men,  until  the  1st  day  of  March  now  mxt  en- 
suing ;  and  from  thence  for  86  weeks  at  your 
c«^i»,  as  wt'll  in  viciusils,  as  ihe  men's  wage*;, 
and  other  things  necessary  for  war  by  that 
time,  on  account  of  defending  the  sea  at  our 
comnnand  in  company  with  tlie  admirnl ;   to 
whom  we  shall  befnrethe  aforesaid  1st  day  of 
March,  commit  the  custody  of  t'ne  «ea,  to  be 
and  remain  where  he  on  our  belialf  shall  ap- 
point ;    and  that  you  cause  the  same  to  be 
brought  into  the  port  of  Portsmouth  befi)re 
the  said  1st  day  of  March,  so  that  they  may 
be  there  that  day  at  farthest ;  *  thence  to  pro- 
ceed with  our  shifis,  and  the  ships  of  other 
ioyal  subjects  for  ihe  Prorection  of  the  Sea, 
the  Defence  of  you  and  yours,  to  repel  and 
vanquish  all  those  whosoever  thry  arej  that 
endeavour  to  molest  and  annoy  on  the  sea 
our  merchants  and  other  loyal  subjects  afore- 
said", Coming  into  our  dominions  on  account 
of  traflic,  or  returning  thence  to  their  own 
country.     We  have  also  appointed  you  the 
hheriffofour  county  of  Bucks,  the  bmliffnnd 
mayor  of  the  boroughs  and  parish  aforesaid, 
6r  Hny  two  or  more  of  you,  of  -whom  our  will 
is,  that  you  ilie  aforesaid  sheriff  of  our  county 
of  Bucks  he  one,  within  30  days  after  the  re- 
ceipt of  this  Writ,  to  assess  as  much  of  the 
Chargt  s  aforesaid  upon  the  aforesaid  boroughs 
of  Borkinfrham  and  Chippi.  g  Wiccomhe  alias 
Wiccombe  witli  tl»eir  members,  as  ought  seve- 
rally to  be  laid  on  or  assessed.'  And  if  such 
Asse«ftment  within  the  alb  esnid  30  days  shall 
not  happen  to  be  made  by  you,  two  or  more 
of  you  ;  then  we  hfive  appointed  you  the  afore- 
said sheritFof  our  county  of  Buckn,  to  make 
such  a.«sr^ment  upon  the  aforesaid  boroughs, 
and  parish,  and  mem  hers,  as  yoti  shall  see 
reasonable  to  be  done.     And  our  will  is,  that 
of  your  so  doing,  you  the  aforesaid  sheriff  of 
Bucks  wholly   certify   under   your  seal  the 
mayor  and  bailiffs  aforesaid.  *We  have  also 
appointed  you  the  aforesoid  bailiff  of  the  bo- 
rough and  parish  of  Buckingham,  to  assess 
every  man  in.  the  said  borough  and  parish, 
and  in  the  members  thereof,  and  the  land- 
tenants  in  the  ^ame,  not  lyiving  the  ship  afore- 
said, or  any  share  thereof,  or  not  serving 
therein,  to  contribute  to  tlie  expencet  about 
provision  of  the  necessary  premises  ;    and  to 
assess  and  lay  upon  the  aforesaid  borough  and 
parish  with  the  members  thereof,  so  as  afore- 
said, that  is  to  say,  every  one  of  them  accord- 
ing to  their  estate,  goods,  and  employment, 
and  the  portions  on  them  assessed,  by  dis- 
tresses, or  other  due  ways  and  meant  to  levy, 
«nd  cotleetors  in  that  behalf  to  nominate  and 
appoint ;    and  all  those  whom  you  shall  find 
rebellious  and  refmrtory  in  the  premises  to 
imprison,  there  to  remain  till  for  their  deli- 
very we  shall  forther  think  fit  to  direct.    We 
have  also  appointed  3F0U  the  aforesaid  mayor 
of  the  borough  of  Chipping  Wiccombe  alias 
Wiccombe,  to  acscss  every  maa  in  .the  wme 
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borough,  and  in  the  members  thereof,  and  the 
iRud-tenants  in  the  same,  not  having  the  ship 
aforesaid,  or  any  share  thereof,  or  not  serv- 
ing -therein,  to  ccmtribiite  to   the  expenctes 
about  provision  of  the  neceseary  preuii^es ;  and 
to  assess  and  lay  upon  the  aforesaid  boroH^h 
with  the  members  ihereof,  so  as  aforesaid,  that 
is  to  say,  every  one  of  them  according  to  their 
estate  and  good^,  or  employment,  and  the 
portions  on  them  assessed,  by  distresfe*,  or 
other  due  ways  and  means  to  levy,  and  col- 
lectors in  that^iehalf  to  nonnnateand  a j  point; 
and  all  those  whom  you  shall  find  rebellious 
and  refractory  in  the  premises  to  imprison, 
there  to  remain  till  for  their  delivery  we  shall 
further  think  fit  to  order  and  direct.     And 
moreover,  we  have  appointed  you  the  afore- 
said sheriff  of  our  county  of  Bucks  to  assess 
every  man  in  the  afores.ud  towns  of  Agmon- 
dcsham,  Wendover,  and  Great  Marlow,  and 
in  the  members  thereof,  and  in  all  the  other 
towns,  villages,  boroughs,  hamlets,  and  other 
places  in  the  aforesaid  county  of  Bucks,  and 
the  laud-tenants  in  the  same,  not  having  the 
ship  aforesaid,  or  any  share  thereof,  or  not 
serving  in  the  same,  to  cont^ibule•to  the  ex- 
pences  about  the  provision  of  the  necessary 
premisses,  and  to  assess  and  lay  upon  the?aid 
towns,  villages,  burroughs,  hamlets  and  places, 
with   the  members  thereof,  so  as  aforesaid, 
that  is  to  say,  every  one  of  them  according  to 
I  heir  estate  and  goods,  or  en>ployment ;  and 
the  pbrt'Ons  on  tliem  assessed  by  distresses  or 
other  due  ways  and  means  to  levy,  and  col- 
lectors in  that  behalf  to  numinate  and  ap- 
point ;  and  all  those  whom  you  shall  find  re- 
belliiius  ftnd  refractory  in  the  premi.«^se»  to  im- 
prison, there  to  remain  till  for  their  delivery 
we  shall  further  think  fit  to  order  and  direct. 
And  further,  we  command  you  all,  that  you 
diligently  apply  ycnir^elves  to  the  premisses, 
and  effectuwlly  do  and  eiecme  the  same,  as 
you  shall  answer  the  contrary  at  your  peril, 
But  our  will  and  pleasure  is,  not  that  under 
colour  of  onr  mandate  aforesaid,  you  caiifie  to 
be  levied  from  the  said  persons  more  than 
shall  suffice  for  the  necessary  expences  of  the 
premisses ;  or  that  any  one  who  shall  levy  any 
money  of  the  coi»tribtilors  to  the  charges 
aforesaid,  detain  the  same  or  any  part  tliereof 
in  hfs  own  possession,  or  presume  to  appro- 
priate it  to  other  uses  under  any  pretence  or 
colour  what9f>ever.     It  being  our  uill,  that  if 
more  shall  \>f  collected  than  is  sufficient,  that 
the  same  be  pajd  back  again  to  those  who 
shall  have  so  paid  the  same,  according  to  every 
man*s  respective  share  artd  proportion.     Wit- 
ncfcS  myself  at  Westminster  the  4tJi  day  of 
August  in  the  llih  year  of  our  reign. 
'  He  praycth  also  Oyer  of  the  aforesaid  writ 
Scire  facim  above  mentioned,  and  it  is  in  like 
manner  i-ead  unto  him. 
*  «i.  Charlen,  by  the  grace  of  God,  of  Eng- 
land, Scotland,  France  and  Ireland,  king,  de- 
fender of  the  faith,  &c.  To  thosewho  were  she- 
liffs  of  our  county  of  Bucks  between  the  4i*i' 
day  o(  August,  in  the  lltb  year «f  our  re%«, 
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*  and  the  Ut  day  of  March  then  next  eiuuing, 

*  to  those  who  were  baiUfl»  of  tbe  burrough  aiid 
'  parish  of  Buckingham,  and  the  mayor  and 

*  bailitlii   of  die    but  rough  of  Chipping  Wic- 

*  combe  alius  VViecombe,  in  the  said  county,  of 
^- Bucks,  within  the  time  aforesaid,  greeting. 

*  Whereas  by  our  Writ  made  under  our  ^real 

*  aeai  of  l^ngland,  bearing  date  the  aforesaid  4th 
'  day  of  August  in  the  1 1th  year  abovcsuid,  for 
'  the  defence  of  the  kingdom,  the  protection  of 
^  the  sea,  the  security  of  our  subjects,  and  the 

*  safe  convoy  of  the  ships  and  merchandize 

*  coming  to  our  kingdom  and  passing  thence  to 

*  foreign  parts;  we  commnnded  tl^  sheriff  of 

*  oiir''county  of  Bucks,  the  bailiif  of  the  hur- 
'  xough  and  parish  of  Buckingham,  as  also  the 

*  b>irr;esses  of  (he  said  burrough,  the  mayor  and 

*  bailiffs  of  Chipping  Wiccombe  alias  Wic- 
'  combe,  as  also  the  burgesses  of  the  said  bur* 

*  roui;h,  and  the  good  men  in  the  said  burroughs 

*  and  parish,  and  in  the  said  burroughs  aiul  pa- 

<  rish  and  members  of  ihe  same,  and  in  the 
'towns    of   Agnioiuiesham,    Wendover,    and 

*  Great  Marlow,  and  in  all  other  places,  towns, 

*  burroughs,  villoges,  luiuilets,  and  otlier  places 
*in  the  said  county  of  Buck"*,  th:it  you  should 

*  cause  to  be  fitted  out  oi»e  ship  of  war  of  the 

*  burden  of  450  tuns,  with  men,  as  well  skilful 

*  officers  as  able  and  experienced  mariners, 

*  180  at  least,  as  also  with  a  sufficient  quantity 

*  of  cannpns,  muskets,  pikes  and  spears,  gun- 

*  powder,  and  other  anns  necessary  for  war, 
'  with  double  tackiiug,  as  also  with  competent 

*  victuals  for  so  many  men,  at  «  certain  day  in 

*  the  said  writ  contained,  and  from  thence  for 
*M  weeks  at  the  costs  of  the  men  and  land- 
'  tenants  of  the  burrouijhs,  parish,  towns,  viU 

*  lages,  hamlets,  and  other  places  above  men- 

*  tiuned  in  the  said  county  of  Bucks,  as  well  in 

*  victuaU,  as  the  men's  wage<i,  and  other  thiniis 

*  iiecessury  for  war,  by  that  time,  for  defending 

*  the  sea  ;  and  that  you  should  cause  the  same 

*  to  be  brought  into  the  port  of  Portsmouth 

*  within  the  time  in  the  said  writ  limited.     And 

*  whereas  by  the  imid  Writ,  we  appointed  the 
'  Sheriff  of  our  county  of  Bucks  aforesaid,  the 
'  hailiir  of  Uie  hurrouKh  and  parish  of  Bucking- 

<  ham  aforesaid,  and  the  mayor  of  the  burrough 

*  of  (i^hipping-Wiccooibe  alias  Wiccombe  afore- 

*  said,  or  any  two  or  more  of  them,  of  whom 

*  our  will  was  that  the  Sheriff  of  our  said  county 

<  of  Bucks  siipuld  be  one,  to  assess  as  much  of 

*  the  costs  aforesaid,  upon  the  aforesaid  bur- 

*  rough  and  parish  of  Buckingham,  and  upon 
<.tlje  aforesaid  burrough  of  Chipping- Wiccombe 

*  alias  Wiccombe  %vith  their  members  as  ought 

*  severally  to  be  laid  on,  or  assessed.     And 

*  whereas  we  appointed  the  bailiff  of  the  bur- 

*  roui^h  and    parish  of  Buckingham,  and  the 

*  mayor  of  the  burrough  of  Chipping- Wiccombe 
'  alias  Wiccombe,  severally  and  respectively  to 
'  assess  every  roan  in  the  said  several  bvroiiislrs 

*  aad  parish,  fcnd  tiie  members  thereof,  and  th^ 

*  land^tenaDts  in  the  saone^^noi  havini;  tfie  ship 
'  aforesaid  or  any  simre  thereof,  or  n»it  terming 
'  Uierein)  to  oomrihute  to  the  cxpences  about 

*  t^proTiuoa^the(ie€«Kary|ir«mMei:  And 
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upon  the  aforesaid  borough  and  parish  of 
Buckingham,  and  upon  the  aforesaid  borough 
of  Chipping^Wiccombe  alias  Wiccombe,  so 
as  aibresaid,  thea  to  be  severally  and  dis- 
tinctly laid,  tliat  is  to  say,  every  one  of  ihem 
according  to  their  estate  and  goods,  or  em- 
ployment, and  the  portions  upon  them  assess- 
ed by  distresses,  or  other  due  ways  and  neant 
to  levy,  and  collectors  in  that  behalf  to  nomi- 
nate and  appoint,  in  manner  and  form  as  in 
the  said  writ  was  commanded.  Anc^bereasby 
our  said  writ  we  moreover  appointed  the  she- 
riff of  our  said  county  of  Bucks  to  mess  every 
man  in  the  aforesaid  towns  of  Agmondesbam, 
Wendover,  Great  Marlow,  and  in  the  mean 
bers  thereof,  and  in  all  the  other  towns,  vil- 
lages, boroU);hs,  hamlets,  and  otiier  (Jaces  ia 
tlie  aforesaid  county  of  Bucks,  and  the  laudo 
tenants  in  the  ^ame,  to  contribute  to  the  ei- 
pences  about  the  provision  of  the  necessary 
premisses,  and  the  other  things  to  do  and  ^' 
execute  in  manner  and  form  as  by  the  said 
writ  was  commanded.     And  because  some 
men  and  land-tenants  in  the  said  county,  bo- 
roughs, pari»h,  towns,  %illa{^es,  hamlets,  and 
other  places,  by  several  taxations, and  sums  of 
money,  Ijy  you  upon  them  respectively  laid  and 
asibes^ed  tuwardi  the  contribution  of  the  burden 
aforesaid,  according  to  the  exigency  nf  the  writ 
aforesaid,  have  not^yet  paid  and  satisfied  the 
saase,  but  have  refused,  and  yet  gainsay  to  pay 
the  same,  as  we  are  informed.     And  whereas 
our  late  will  was  to  be  certifird  as  well  of  the 
namps  of  the  me*n  and  land  tenants  who  had 
been  assessed  towards  the  contribution  of  the 
expellees  abuvesaid,  and  had  uot  paid  tlie 
money  so  assessed,  as  also  of  the  sevtral  por- 
tions or  sums  of  money  laid  upon  them.   You 
nevertheless  in  contempt  of  us,  have  sent  no- 
thing uj^on  tlie  return  of  our  writ  limited.  We 
therefore  command  vou,  the  late  Gherift'of  our 
county  of  Bucks,  as  we  liereiofore  have  com- 
manded you,  that  you  certify  t<i  us,  as  well  of 
the  names  of  the  men,  and  land  tenants,  in  the 
aforesaid  county,  by  virtue  of  our  said  writ  by 
you  respectively  assessed,  as  the  syms  of  mo- 
ney on  them  s«»  assessed,  which  they  have  not 
yet  paid,  nor  batii>iied,  but  refuse  to  pay  the 
same ;  as  also  of  the  several  portions  and  sura^ 
of  money,  by  you  the  aforesaid  late  sheriff  ut 
our  county  of  Bucks  upon  tiiem  assessed,  re- 
duced into  writing,  with  all  things  touching 
the  same,'  into  our  Chancery,  distinctly  and 
openly  under  your  »eaU,  withoiit  delay,  or  at 
farthest  before  the  26th  da^  of  Apnl  nexteo- 
suine,  wheresoever  you  shall  then  be,  together 
witli  this  writ.      And  we  command  you  the 
af*'*resai(l  late  bailiff  of  the  borough  and  parish 
of  Bu/  kingliam,  and  the  mayor  of  the  borough 
of  Chippiflg  Wi(  combe,  alias  Wiccombe,  ai 
we  heretoiore  hat  e  comiuanded  you,  thai  yoa 
severally  certify  U5,  as  well  of  the  names  of 
the  afnresnid  men  nnd  land  temints  in  the  bo- 
rongh  and  parish  of  BuckintibaBD,  and  borouf  h 
of  Chipping  Wn  combe  alias  Wiccombe,  of 
virtue  of  our  said  writ  (brsi  above  mrntinned 
kgr  yon  i«spe«ttT«ly  aastned,  as  ihe  tvott  ot 
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monej  on  them  so  assessed,  whidt  they  have 
aac  jret  paid,  nor  satisfied,  but  refuse  to  pay 
tlie  same ;  as  also  ot'  the  several  portions  and 
sums  of -mooej  by  you  upon  them  respect- 
ively asseuedy  reduced  in  like  manner  into 
writing,  vvitb  all  things  touchiog  the  same, 
into  onr  Chancery  aforesaid,  distinctly  and 
openly  without  delay,  or  at  farthest  before 
the  )26th  day  of  April  ne&t  ensuing,  where- 
soever you  (shall  then  be,  together  with  this 
writ.  Witness  myself  at  Westminster,  the 
9th  day  of  March,  ,in  the  12th  year  of  our 
reign.  Eras.  At  which  day,  Peter  Temple 
and  Heneage  Proby  returned  tlie  aforesaid 
writ,  by  indorsement  thus,  U,  The  execution 
•f  this  Writ  appears  in  certain  Schedules  to 
this  Writ  aimcued.  The  tenor  of  which  Sche- 
duite  as  to  the  aforesaid  John  Hampden  re- 
turned by  the  aforesaid  Peter  Temple  follows 
in  these  words.  $t,  Bncks.  <t.  I  Peter  Temple 
knight  and  baronet,  who  was  sheritF  of  the 
county  of  Biicks,  that  is  to  say,  between  the 
4th  day  of  August,  in  the  II th  year  of  the 
reign  of  our  lord  Charles  now  king  of  £ngland, 
6ic.  and  the  2Snd  day  of  Febrnary  then  next 
following ;  on  which  day  I  went  out  of  my 
offiee  of  sheriff  of  die  county  of  Bucks  afore- 
said ;  by  virtue  of  tb^  si^id  Writ  of  our  lord 
the  king  to  this  Schedule  anneied,  do  certify 
unto  our  said  lord  the  kinc  into  his  Chancery, 
that  by  virtue,  and  according  to  the  exigency 
of  the  writ  of  our  said  lord  the  kin^  issued  out 
of  bis  Cbanqery,  and  there  inroUed  of  record, 
and,  amongst  others,  directed  to  the  sheriff  of 
the  said  county  of  Bocks,  bearing  date  the 
4th  day  of  August,  in  the  11th  year  aforesaid ; 
have  assessed  upon  several  men  and  land  te- 
nants of  the  county  of  Bucks  aforesaid,  whose 
names  are  under- written,  the  several  portions 
and  sums  of  money  at  their  particulars  placed 
betow,  to  contribute  to  the  expences  about 
the  providing  of  the  ship  in  the  said  writ  men- 
tioned; which  said  portions  and  sums  of  mo- 
ney, or  a/aj  parcel  thereof,  beibre  my  going 
out  of  my  oftice  of  sheriflf  of  the  coonty  more- 
said,  tlie  said  men  and  land  tenants,  or  any  of 
them  whose  immetare  undei> written,  have 
not  paid,  but  have  refused  to  pay  the  same  to 
my  nands,  or  theliands  of  theeollector  by  me 
*ia  that  behalf  appointed,  by  virtue  of  the  writ 
last  mentioned,  viz.  Stoake  Mandiville,  u.  Mr. 
John  Hampden,  esq.  1/.  And  the  tenure  of 
the  other  Schedule  by  the  aforesaid  Heneare 
Proby  in  like  manner  returned,  and  to  the 
said  Writ  annexed  also,  follows  in  these  words : 
Iff.  '  There  is  to  be  accompted  upon  by  the  «s- 
'  sessort,  high  constables,  petty  eonstnbles 

*  within  the  said  county  in  general,  which  can- 
<«»€  be  accompied  for  by  sir  Peter  Temple, 

*  being  as  it  b  conceived  short  4/.' ' ' 

'  I  Heneage  Proby,  esq.  who  was  sheriff  of 
the  county  of  Bucks  between  the  29nd  day  of 
February,  in  the  llth  year  of  the  reign  of  our 
lord  Charles  now  king  of  England,  ^:c.  and 
from  the  eaid  day  and  year,  to  the  first  day  of 
March  then  next  following ;  by  virtue  of  tb( 
Writ  of  oar  9atd  lord  the  king  to  this  Sohedvfe 


annexed,  do  certify  unto  our  said  lord  the  king 
into  his  Chancery,  chat  the  men  and  land  te^ 
nants  of  tlie  county  of  Bucks  aforesaid,  or  any 
one  of  them  whose  names  are  expressed  in  cei^ 
tain  schedules  to  tliis  Writ  annexed,  who  were 
assessed  by  sir  Peter  Temple  knight  and  baro- 
net, late  sheriff  of  the  county  of  Bucks  afore- 
said, whilst  he  was  in  the  office  of  sheriff  of  tht 
coimty  aforesaid,  in  the  several  portions  and 
sums  of  money  placed  at  their  several  names 
above,  to  contribute  to  the  experfces  about  the 
providing  of  the  sliip ;  by  virtue,  and  according 
to  the  exigency  of  the  Writ  of  our  said  lord  the 
king,  issued  out  of  his  Chancery,  and  there 
iaroUed  of  record,  directed  amongst  others  to 
the  sheriff  of  the  said  county  of  Bucks,  bear* 
in^  date  the  4th  day  of  August,  in  the  llth 
year  aforesaid,  have  not  paid,  but  have  re- 
fused to  pay  the  same  to  Ueneagc  Proby  be> 
ing  sheriff  of  the  said  coimty  oi  Bucks,  next 
after  the  going  out  of  sir  Peter  l^emple  knight 
and  baronet,  from  the  office  of  sheriff  of  die 
said  county,  or  to  the  bands  of  the  collector 
in  that  behalf  appointed  by  %'irtueof  the  Writ 
last  mentioned.  And  further,  the  albresaid 
John  Hampden  in  like  manner  prayeth  Oyer 
of  the  aforesaid  Writ  of  Mittimus,  of  which 
mention  is  made  in  the  Writ  of  Sciri  Facias, 
aforesaid,  and  it  is  read  unto  him  in  these 
words:  sf.  Charles  by  the  grace  of  God,  of 
Englaitd,  Scotland,  France,  and  Ireland,  king, 
defender  oi  the  faith,  &c.  To  the  treasurer 
and  barons  of  his  Exchequer,  greeting  i  By 
the  tenor  of  a  certain  VVrJt  of  ours  made 
under  our  great  seal  of  l^giand,  bearing  date 
tlie  4th  day  of  August,  in  the  lltli  year  of  our 
reign,  inroiled  in  the  rolls  of  our  Chancery ; 
by  which  we  commanded  the  sheriff  of  our 
county  of  Books,  the  bailiff  and  liurgesses  of 
the  borough  and  parish  of  Bockinghain,  the 
mayor  or  bailiff  and  burgesses  of  the  borough 
of  Chipping  Wiccombe  alias  Wiccomhe,  and 
the  good  men  in  the  said  boroughs,  parish,  and 
the  members  thereof,  and  in  the  towns  of  Ag- 
mondesliain,  Wendover,  and  Great  Marlow'; 
and  in  all  other  boroughs,  towns,  villages, 
hamlets,  and  other  pliKres  in  tlie  said  coumy  of 
Bucks;  that  for  the  defence  of- the  kingdonl^ 
the  protection  of  the  sea,  the  securitv  of  the 
subjects,  and  safe  convoy  of  the  ships  anti 
merchandise  coming  to  our  kingdom  of  Eng- 
land, and  thence  going  to  foreign  parts,  they 
should  fit  out  one  ship  of  war  of  the  burden  of 
450  tuns,  with  men,  as  well  skilful  officers  as 
able  and  experienced  mariners,  a  hundred  anti 
fourscore  at  least ;  as  also  with  a  sufficient 
quantity  of  cannons,  muskets,  guitpowder^ 
pikes  and  speari,  with  other  arms  necessary 
lor  war,  and  with  donble  tackling;  as  also 
with  competent  victuals  for  so  many  meu 
at  a  certain  day,  *  and  /rom  thence  for 
twenty-six  Weeks  at  the  coats  of  tbe  men  and 
land-tenants  of  the  boroughs,  parish,  tonns,. 
villages,  hamlets,  and  otlier  places  abova 
mentioned  in  the  said  county  of  Boeks» 
B9  well  in  victuals  as-  the  men's  wages,  and 
other  Uuogi  oeeetiary  for  auir  for  that  time^ 
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^  Buflicient  in  the  law  to  charge  the  &aicl  John 
'  Uainpdeii  od  or  with   the  payment  of  ihe 

<  aiorescuil  suiii  tf  20  >hi1iiu^s»  on  him  iu  the 

*  Schedule  af-' repaid,  in  ihe  luumier  and  form 
'  ni'>resaid  tailed  and  assisted,  or  any  parcel 

<  thereof;  to  which  he  hnth  uo  nece^hity,  or 
'  is  uhliged  by  the  law  of  tlie  laud  to  make  an- 

*  swer;  Whereupon  by  reason  of  like  iu&u£- 
'  cielicy  of  the  aforesuid  several  Writs  ahoTe- 
'  ment toned,  iheir  Keiurns,  (he  SclicHules  to 
'  tlieni  annexed^  and  the  matter  in  the  said 
'  Writs  and  ScI.edviles  contained,  he  the  said 
'  John  Hampden  prayeth  Judgment,  If  our 
'  said  p.ow  4ord  the  kiu|r  oiiglit  or  is  wiliuig  fur- 

*  iher  to  assess  or  charge  hiin  wiih  the  aforesaid 

*  20i.  or  any  parct-1  thereof.   lioB.  Holborkf. 
*  And  John  Banks  knight,  Alturney-General 

'  of  our  now  lord  the  king  n  ho  sueth  for  our 

*  said  lord  the  kmg,  bein;!  present  here  in  courr, 
'  the  same  day  in  his  pr<i{jer  person,  saith,  ib:it 
'  tlie  afi»iesHid  several  Writs,  and  the  ir  Uetunis, 
^  end  the  Schedules  aforesaid  to  the  same  an- 
'  nexed,   and  the    matter   in  the   same  con- 

*  taii.ed,   are  sutficient  m  ihe  law   to  chirge 

*  the  aforesaid  John  Hampden  with  the  at' ire* 
'  said  Ws*  upon  him  a^ sensed  in  the   form,  mid 

*  for  (he  cause  aforesaid;  which  said  muttt-r, 

*  he  the  said  Attorney-General  ijf  our  said  l"»d 

*  thekin^,  for  and  in  behtdf  of  our  said  i>ird 
'  the  kin^,  is  ready  lo  verify ;  and  which  uiulier 
^  the  aforesaid  John  Hain^'den  doth  not  denr^ 
^  nor  any  wise  make  Answer  tiiereunto,  Imt 
'  wholly   refust;th    to   admit    the    vtrilicadoa 

*  thereof,  aifd  therefore  prayetli  judgment ;  and 
'  that  the  aibresaid  John  Hampden  be  charged 

*  with  the  said  SOs.  and  satisfy  the  same. 

'*  JOUN  Bakks.'^ 


on  account  of  the  defence  of  the  sea  under 
our  coiiiuian^,  in  conipauy  of  the  admiral  to 
be  and  remain ;  and  that  they  should  cause 
the  same  to  be  brou'^htinto  the  poitof  Ports- 
mouth about  tlic  lime  hmiied  in  the  said 
writ ;  and  that  ihey  t»;kOidd  rc<*p<  ctively  asses* 
every  mau  in  the  su;J  Uirow^ih  and  parish  of 
Buckingham,  and  i»oroiii;h  of  Chipping-Wic- 
combe  alias  VViccuuibe,  and  iu  the  lestof  the 
bor.iiifhs,  townt),  v'lla>;tS|  hamiits,  and  other 
pliUk.'D  in  the  said  cotuuy  of  Bucks,  and  the 
members  thereof,  and  the  land- tenants  in  the 
same,  to  contribnte  to  tl.o  expences  about 
tlie  provision  of  tho  necessary  premisses,  and 
other  things  to  do  and  execute  in  manner  and 
form  as  wns  commanded  by  tlie  said  writ': 
We  send  to  you  being  present  the  inclosed 
writ ;  for  that  the  safety  of  our  kingdotn  of 
£nglajid,  and  our  people  thereof  were  in  dan- 
ger, which  we  hare  taken  care  to  have -issued 
out  of  our  Chancery  amongst  other  writs,  to 
make  such  provisicm  and  assessment  through 
every  county,  ciiVt  boroogli,  town,  village, 
hamlets  and  fdaccs  of  our  kingdom  of  Kng- 
land,  and  of  Wales,  and  the  members  thereof, 
out  of  our  Chancery  aforesaid  lately  issuing, 
and  there  in 'like  manner  inrolled.  And  also 
a  certain  other  Writ  nf  ours  to  certify  us  into 
our  Cltancery,  as  well  of  the  names  of  the 
men  and  land-tenants  in  the  aforesaid  boroudi 
and  parish  of  Buckingham,  and  borough  of 
Chipping-Wiccomhe  alias  Wiccombc,  and  in 
the  rest  of  the  boroughs,  towns,  villapes,  ham- 
lets, and  places  of  the  said  county  of  Bucks, 
who  by  our  command  fafore&aid  were  assessed 
to  contribute  towaids  the  provision  of  the 
premisses,  and  have  not  paid  the  sums  of 
money  upon  them  so  asscsst- d  :  as  also  of  the 
several  portions  and  sums  of  money  so  chained 
and  laid  upon  the  said  men  and  land-tenants; 
as  likewise  certain  certificates  l»y  virtue  of  the 
saitl  writ  reduced  in  writing,  and  sent  into 
our  Chancery.'  We  also  send  you  being  pre- 
sent the  inclosed,  commandint:  yoo,  that  hav- 
m^  mspected  the  wrus  and  ctrtificates  afor^ 
said,  you  further  cause  to  be  done  thereupoiv 
for  the  levying,  col  lectin;:,  and  receiving  all 
and  singular  the  aforesaid  sums  of  money  of 
the  aforesaid  contribution  as  ytt  unpa'-d,  as 
by  riulit,  and  according  to  the  law  and  custom 
of  our  kingdom  of  England  hath  been  used  to 
be  done.  Witness  myself  at  Wcstnnnster  the 
5tli  day  of  May  in  the  ISth  year  of  onr  reicn. 
Eyhc.  As  iu  the  said  Writs  and  Schedules 
thereunto  annexed,  cettified  into  the  Exche- 
quer of  our  said  lord  the  king,  and  there  in  the 
custody  of  the  remembrancer  of  our  said  lord 
the  king  remaiiung  of  record  more  fully  tn 
contained.  Whioli  being  read,  heard,  and  by 
him  understood,  the  said  John  Hampden  com- 
plajneth,  that  by  colofir  of  the  several  Writs, 
their  Returas  and  Schedules  to  them  annexed, 
be  hath  been  grievously  vexed  and  disi^uieted, 
and  that  unju^tl^ ;  because  he  saith,  that  the 
aforesaid  several  Writs  above  mentioned, 
their  Returns  and  Schedules  to  them  annexed^ 
uad  the  uutler  in. them  contained*  are  not 
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The  rirstDay's  Argument  of  Mr.  ST.  JOHN,* 
on  behalf  of  Mr.  Hampden,  before  all  ihe 
Judi;es  in  tlje  Excheouer  Chamber,  in  the 
Great  Case  of  Suii*-Mon£y. 

May  it' please  your  lordship;    Pasch'  xiijo 
Car'  a  Sciri  Facias  issued  to  the  iiheriifof  Bucks, 

*  **  Mr.  Saint  John,  who  was  in  a  firm  and 
entire  conjunction  Mitti  the  other  two,  was  d 
lawyer  of  Lincolus-Inii,  known  to  be  of  parts 
and  industry,  but  not  taken  notice  of  for  pn.<- 
tice  in  Westnuosicr-IIal),  till  be  argued  at  tbe 
Exchequer-Chamber  tlie  case  of  Ship-muney 
on  the  behalf  of  Mr.  Hampden ;  which  gave 
him  much  reputation,  and  called  him  into  all 
courts,  and  to  all  cuuses,  where  the  king's  pre- 
rogative was  most  cuuiebted.  He  was  a  man 
ret»erved|  and  of  a  darH  and  clouded  counte- 
nance, very  proud,  and  conversing  with  very 
few,  and  those,  men  of  his  otvn  humour  and  in- 
clinations. He  had  been  questioned,  com- 
mitted, and  brought  into  the  Star  Cham  her, 
many  years  before*  with  other  persons  of  greftt 
name  and  reputation  (which  first  brotigbt  his 
name  upon  the  stage)  for  communicatipg  souie 
paptf  among  themselves,  which  some  men, at 
that  time  had  a  piind  to  have  extended  to  a 
'design  ofsaditioa ;  but  it  bdagquickljr  t^'td^^ 
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reckisg,  That  whereas  several  sums  of  money 
nientioaed  in  a  {Schedule  to  ihat  Writ  annexed, 
by  a  writ  under  the  great  sea}  of  Englnmi, 
dated  4Augu$ti  11  Car*  sesseii  upon  several 
persons  for  providing  of  a  siiip  ot  war,  were 
not  paid :  and  thai  upon  a  Certiorari  dated 
9  Martij  13  Caroli,  these  sums  and  the  several 
persons  upon  witom  they  were  assessed,  were 
certified  into  liie  Chancery,  and  fioro  tiience 
by  iVliuimus  dated  5  Maij,  were  sent  into  the 
>j(chequer,  (hat  process  might  be  issued  against 
thebe  defaulter> :  thereupon  the  sheriff  is  com- 
Aianded,  *  Quod  bciri  faccret*  to  tlio^e  several 
persons  to  appear  in  the  Exchequer  Octab* 
Trinitat*  13  (ynroli,  to  shew  cause  why  they 
should  nut  pay  lho^e  sums  assessed  upon  tiiem. 

The  Siieriti'  returns,  '  Quod  sciri  fecit'  Juhu 
Hampden,  e>q.  who  was  assessed  at  ilOs.  and 
he  hath  not  paid  it.  Mr.  Hampden  hath  ap- 
peared and  demanded  Oyer  of  tiie  Scir'  Fac*  of 
the  ^diedule  of  (he  writ  dated  4  Augusti,  the 
Certiorari  and  the  Mittimus,  and  of  their  se- 
veral Heiuros,  and  hath  thereupon  demurred 
in  kiw\ 

The  Writ  dated  4  Augusti  11  Car*  because 
it  is  the  ground  of  the  issuing  forth  the  Sci  fa', 
and  su  by  necessary  consequence,  is  that  whicli 
£rst  occasioned  any  process  against  him,  it  will 
be  the  subject  from  whence  will  be  fetched  all 
that  shall  be  said  eitbei  for  or  against  my  client. 
i  will  endeavour  by  breaking  it  into  parts, more 
clearly  to  present  it  to  your  lordships  view. 

The  thing  commanded  is,  that  this  county 
should  provide  a  Ship  of  war  of  450  tonsj  with 
180  men,  guns,  gunpowder,  double  tackling, 
victuals,  and  all  other  things  necessary,  and  to 
bring  her  to  Portsmouth  by  the  1st  of  March 
foilowinif,  and  from  that  time  to  provide  her  of 
victuals,  mariners  wage^,  and  all  other  neces- 
saries for  2G  weeks.  For  effecting*  this,  there 
is  power  given  to  assess  each  person  within  the 
county  *  secuAdum  statum  et  facultates,*  and 
in  bring  in  these  sesses  by  distress, '  et  quos  re> 
'  belles  invenirent*  to  imprisou  their  persons. 

My  lords,  if  the  Writ  had  stnid  here,  and 
gone  no  further,  the  command  though  full  in 
word,  it  had  been  void  in  law,  because  as  yet 
it  appears  not  for  what  eud  this  snip  was  to  be 
provided.  40  Ass.  Plow.  A  Commission  to 
seize  mens  goods  notorinusly  suspected  of  felony, 
bef  >re  conviction,  adjudged  void,  because  there- 

.that  the  prosecution  would  nut  be  attended 
with  success,  they  were  all  sliortly  alter  dis- 
charged ;  but  he  never  forgave  the  court  the 
first  assault,  and  contract  an  implacable 
displeasure  against  the  church  purely  from 
the  company  \\e  kept.  He  was  ot  an  intimate 
trust  with  the  earl  of  Bedford,  to  \%hom  he 
was  in  adihe  sort  allied  (being  a  natural  son 
of  the  house  of  Bulhnghrook)  and  by  him 
brought  into  all  matters  where  himself  was 
to  be  concerned.  It  was  generally  believed, 
that  these  three  persons,  with  the  other  three 
lords  mention«d  before,  w^re  of  tbe  most  inti- 
mate and  eniir/e  trust  with  each  other,  and 
Aiade  ibe  engiixe  whicb  laoved  a41  (he  rest." 


fore  the  command,  without  cause  shewn,  and 
that  sutficient  in  law  too,  would  be  void. 

In  the  second  place  therefore  they  arc  set 
down   to   be  the»e:  '  Pro  delensione  Uegni, 

*  tuitione    Mari-,    securitate    Subditorum,  et 

*  salvaconducticmeNavmm,*  both  outward  and 
inward,  the  Sea  beiitg  infested  nith  pirates,  and 
more  shipping  being  daily  prepared '  ad  Hcgnum 

*  gravandum  ;*  these  are  the  ends. 

In  the  third  place,  tlie  legaUiy  of  it,  that 
every  man  '  secundum  statum  et  facpltatis' 
should  be  hereunto  assessed,  is  thus  in  forced. 
First,  from  Custom  and  continued  use,  in  these 
words ;  That  the  Sea  '  per  tieotem  An^licanara 
'  ab  olim  dtfendi'consucvit.'  And  secondly, 
(his  Use  proved  to  be  from  a  common  ground 
of  equity  ;  *  Onus  defensiouis,  quod  omnts  tan* 
'  gir,  per  omnes  debet  supportari  ;*  And  th« 
Rule  of  Equity  backed  by  tne  Common  Law  ia 
these  words, '  Prout  per  legem  et  consuetudincm 

*  regni  Anglia:  fieri  consuevii.*  The  ai'^u- 
ment  stands  thus ;  All  have  benefit  by  defence 
of  the  realm,  and  therefore  by  law  the  Charge 
ought  to  be  borne  by  all. 

risen  it  is  further  inftrred,  that  every  man, 
even  by  his  allegiance,  is  bound  to  contribute  to 
this  Charge,  the  command  bein^  '  in  fide  et 
'  legiancia  quibus  nobis  tenemini.*  Of  tliese 
parts  the  Writ  t:onsists,  which  all  being  put 
together,  in  brief  declare  tlie  scope  and  enci  of 
the  issuing  forth  thereof  to  be  the  Defence  and 
Safety  of  the  kingdom  ;  a  thing  so  necessary^ 
that  it  muse  needs  be  le^al :  for  it  is  too  near 
and  too  narrpw  a  conceit  of  the  wisdom  and 
policy  of  the  law  to  think,  that  whilst  the  car« 
thereof  should  le  confined  only  to  the  preser- 
vation of  the  general  members  of  the  body  poli- 
tic from  the  wroDgs  aad  pressures  that  might  be 
otfered  from  others  to  the  fellow-mem bers,  that 
in  the  mean  time  it  will  leave  the  whole  to  the 
violence  and  will  of  enemies:  so  that  whilst 
each  subject,  considered  as  a  part  of  the  whole, 
hath  a  known  and  sure  estate  in  Lands,  and 
real  property  in  his  Goods,  not  to  be  impeached 
by  any  whatsoever  within  the  realm  ;  yet  con- 
sidered all  together  as  they  make  the  *  Unum 
'  Compositom,*  the)r  should  .have  in  them  only 

*  Praecariam  Possessionem,'  or  Tenancy  at  Will 
in  regard  of  Foreigners.  My  lords,  this  cannot 
be ;  for  the  law  is  so  careful  herein,  that  even 
afar  off  it  foresees  and  prevents  all  dangers  in  - 
this  kind  ;  npcj  that  is  the  reason  that  aii  alien, 
though  a  frif  nd,  hath  not  capacity  to  purchase 
any  land  in  the  realm.  And  if  the  law  be  so 
quick-sighted,  as  that  to  prevent  but  possibility  of 
danger,  it  keeps  such  strangers  from  having  any 
land  withip  the  realm,  which  desire  to  come  by 
it  peaceably  and  for  valuable  considerations ; 
by  tJiis  we  may  easily  see  the  great  care  it  hatb 
to  prevent  apparent  dangers,  which  usually 
proceed  from  open  force  and  violence.  Which 
further  appears  by  the  greatness  of  the  punish- 
ment w|iich  the  law  inflicts  upon  offenders  ia 
this  kipd,  which  is  Hi|£h-Treason,  of  all  other 
the  greatest.  13  Eliz.  Dyer  «98.  Story  *  con- 
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iipifcd  beyond  sen  with  a  foreign  state  to  invade 
tiie  reakn ;  and  though  nntliin^  was  aitcnipted, 
yet  it  was  a(tjudi;ed  Hij»h-Trcason.  And  21 
£d.  $^  fo.  23.  and  45  Ed.  d,  94.  a  man  killed  a 
captain  that  was  going  ivith  20  men  ut  arms  to 
the  king  in  his  wars,  and  it  was  ndju'i^ed  to  be 
High-Treason.  And  so  by  some  opinions  in 
print  it  Is,  to  bum  or  sink  any  of  the  kmg*s 
Ships.  By  the  greatness  of  the  puiMshment  fnr 
ibe  breach  of  ttie  negative  part  of  the  law,  we 
might  understand  the  peninptoriness  and  force 
of  the  affirinative  part.  So  that,  my  lords,  in 
this  case  the  question  is  not  de  re,  for  by  the 
law  the  safety  uf  the  reiihn  is  to  be  provided  for; 

*  Salus  PopuH  stiprema  lex  :*  Neither  is  the 
<|tiestion  de  personit,  either  in  ropect  of  tlie 
Persons  who  arfe  to  benr  the  Charge  ol  it,  or  of 
the  persons. whom  the  Law  hath  intrusted  with 
the  care  and  power  of  this  common  Defence. 

For  the  first,  that  is,  tiie  Persons  that  are  to 
bear  this  Charge,  ibit  in  the  writ,  *  Quod 
'onraes  tanjrit  per  omnes  debet  supportari :' 
The  reasons  of  the  Writ  are  weighty,  and 
agreeable  to  the  rule  both  of  the  Civil  and 
Common  Law,  *  Qui  sent  it  cominodum,  sentire 

*  debet  et  onus :'  So  that  I  cnnccivc  the  burden 
bes  upon  ail.  In  respect  of  our  kona  nalura, 
our  Lives  and  Per»oDs  be  equally  as  dear  to 
one  a#  another:  In  respect  of  our  bona  ft  ftuna, 
f  0  secundum  $tatum  etjacultatts  ;  because  the 
greater  the  state  and  means  of  li\eIih(»od,  the 
greater  the  benefit  by  the  Dt  fence.  The  law 
in  this  case  of  Defence  i^ainst  tlie  invasion  of 
liriug  enemiies,  being  the  same  with  that  against 
our  soil  and  ground  by  the  inundations  and  out- 
n^  of  the  sea  and  fresh  water ;  for  by  the 
law,  as  appears  by  the  Commission  of  Sewer^, 
M  well  before  the  Statute  of  28  Hen.  8,  as 
since  to  the  repairing  of  a  bank  or  cnusey, 
fiYer,  or  other  sewer,  all  are  cliargc  able  that 
have  '  Defensionem,  Commodum,  vel,  Salva- 
'  tionem  qaaiitercunque.'  Afl  lh:»t  have  De- 
fence must  be  assessed,  the  Assess  must  be 
equally  distributed,  and  therefore  laid  upon 
every  man  within  the  level,  ♦  Pro  rata  portionis 

*  tenurae  sua;,  seu  pro  quantitate  communis 

*  pasture  vel  piscarise ;'  the  more  land,  common, 
or  benefit  of  Hshine  each  man  hath,  according 
to  the  proportion  tnereof  the  Assess  must  be. 
So  that,  my  lords,  in  the  second  place,  the  ques- 
tion will  not  be,  Whether  my  Client  bylaw  be 
exempted  from  the  Chaq^e  of  the  Defence  of 
the  realm ;  for  which  other  his  miyesty's  sub- 
jects be  ought  to  help  to  bear  the  common  bur- 
den, and  more  or  less  may  be  laid  upon  him 
proportionably  to  his  estate  and  means  of  live- 
lihood. 

Neither,  Thirdly,  is  there  any  qu6<tion  to  be 
made  but  the  Isw  hath  intrusted  the  person  of 
his  royal  majesty,  with  the  care  uf  this  Defence. 
The  Defence  and  Pk-otection  which  we  have  in 
our  bodies,  lands,  and  goods,  against  any  within 
the  realm,  we  know  it  is  from  him ;  for  -dll 
jurisdiction  legid,  both  ecclesiastical  and  civil, 
which  defends  us  ni  tdem,  is  wholly  in  his  n)a- 
jesty.  The  same  it  is  in  case  of  foreign  de- 
fence! ^^^^  ^7  ^bc  J^^  Gentium^  a^  appears  in 
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the  text,  by  the  peoples  desiring  that  they 
might  be  like  other  nations,  by  having  a  ktfig 
that  might  go  in  «nd  out  before  them,  and  fight 
I  heir  battles.  That  the  king,  and  that  legally, 
railcth  the  kingdom  *  Hegnnm  nostrum,'  and 
every  city  end  great  town  *  Civitatem  et  Villam 
'  noi»irun) :'  Quoad  '  propnetatem*  it  cannot 
i-e,  because  they  are  tiie  sever>il  land-owners; 
it  must  be  so  therefore  principally  in  this  re- 
spect, *  Quoad  protectionem  et  defensionem.* 
Neither  hath  the  law  invested  the  crown  witli 
this  height  of  sovereignty  only  as  a  honffrartHm^ 
fnr  the  greater  splendor  of  it,  but  likewise  as  a 
duty  of  the  crown,  or /xiri  i/tiAts/rrii,  for  the 
good  and  safety  of  the  realm^  which  in  many 
of.  the  ancient  Commissions  of  Sewers,  before 
t})e  statute  of  98  Hen.  8, is  tbu^  expressed,  The 
king  ^  ratione  regie  dignitatis  et  per  juramen- 
'  tum  est  astrictus  ad  providendura  salvationi 
*  regni  ondiqoaque ;'  so  thnt  both  in  honoar, 
and  by  his  oath  be  is  bound  to  provide  for  the 
safety  of  the  realm,  and  that  cifcumqvaqtie. 

My  lords,  by  the  Lj^w  the  king  is  pater" 
familiaSy  which  by  the  Law  of  CEcontuJiick  is, 
not  only  to  keep  peace  at  home,  but  to  protect 
his  wife  and  children,  and  Vrhole  family  from 
abroad.  It  is  his  vigilancy  and  watchfulness 
that  discovers  who  are  our  friends,  and  who  are 
our  foes;  and  that  after  such  discovery  first 
warns  us  of  them  ;  for  he  only  hath  power  to 
make  war  and  peace. 

Neither  hath  the  law  only  entrusted  the  care 
of  Defence  to  his  majesty,  but  it  hath  hkewise, 
secondly,  put  the  ArmaV  PotettaV  and  means 
of  Defence  wholly  into  his  hands:  for  when  the 
enemy  is  by  hnn  discovered  and  declared,  it  is 
not  in  the  poiier  of  the  Subject  to  order  the 
way  and  means  of  Defence,  either  by  sea  or 
hy  land,  according  as  they  shall  think  fit ;  for 
no  niao  wiih'tut  commission  or  special  Licence 
from  his  majesty,  can  set  Ibrth  any  ships  to  sea 
for  that  purpose;  neither  can  any  man  with- 
out such  commission  or  licence,  unless  upon 
sudden  coming  of  enemies,  crept  a  fort,  castle, 
or  bulwark,  diough  upon  his  own  ground  :  fiei*- 
ther,  but  upon  some  such  emergent  cause  is  it 
lawful  for  any  subject,  without  special  commis* 
sioA,  to  arm  or  dtaw  together  any  troops  or 
companies  of  soldiers,  or  to  make  any  general 
collections  of  mon«  y  of  any  of  his  majesty's 
subjf  cts,  though  with  their  consent. 

Neither,  in  the  third  place,  is  his  majesty 
armed  only  with  his  ptimitivc  prerogative  of 
Generalisshno  and  Commander  in  Chief,  that 
uone  can  advance  towards  the. enemy,  until 
he  gives  the  signal,  nor  in  other  manner  than 
arcordmg  t^i  his  directi-n:  but  also  with  all 
other  powers  requisite  tof  ttte  full  execution  of 
all  thi'.gs  incident  to  >o  hig^  a  plac^  as  well  in 
times  of  danger  as  of  actuul  war.  The  sheriflT 
o*  each  rouoty,  who  is  but  hi<«  ranjesty's  deputy, 
he  h^ith  tlie /M«e  cowitafut;  and  tfierefbre  it 
must  nieds  luliow,  that  thepawe  regfil  is  in 
himself. 

My  lords,  not  to  burn  day-light  longer,  it 
iiiU>t  needs  be  i^ranied  that  in  ifcis  business  of 
Defence,  the  tuptema  potnias,  is  iuhereot  in 
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his  inajesty,  as  part  of  his  crown  and  kingly 
dignity  So  that  as  tl»e  care  and  provision  of 
the  Law  of  EogUiid  extends,  in  tjje  finit  f  i»c^, 
to  foreign  defence;  and,  secondly,  lays  the 
burden  upon  all ;  and,  for  au^ht  I  hfive  to  say 
against  it,  it  maketh  the  qaantity  of  each  man's 
estate  the  rule  whereby  this  burden  is  to  be 
equally  proportioned  upon  each  person  :  So 
likewise  hath  it,  in  the  third  place,  made  his 
xni^esty  sole  judge  of  dangers  tirom  foreieners, 
and  when  and  hew  the  same  are  to  be  pre* 
vented ;  and,  to  come  nearer,  hath  given  him 
ppwer  by  Writ  under  the  great  seal  of  England, 
tQ  command  the  inhabitants  of  each  county 
tQ  provide  Shipping  for  the  Defetvce  of  the 
kingdooi,  and  may  by  law  compel  the  doing 
thereof. 

So,  my  lords,  as  I  still  conceive,  the  question 
will  not  be  de  pertona^  in  whom  the  *  Supreraa 

*  P(>tet4tas'  ofgiving  the  authorities  or  powers 
to  the  Sheriflfy^  which  are  mentioned  in  this 
writ,  doth  he,  for  that  is  in  the  king:  But  the 
question  is  only  de  modo^  by  what  medium  or 
method  this  supreme  power,  which  is  in  his 
majesty,  doth  infuse  and  let  out  itself  into  Uiis 
particular;  and  whether  or  no  in  this  case 
such  of  tJtiem  have  been  used,  as  have  rightly 
accommodated  and  apphed  this  power  unto 
I  his  Writ  in  the  intended  way  of  Defence : 
for  the  law  of  England,  for  the  applying  of 
that  Supreme  Power  which  it  hath  settled  in 
his  majesty  to  the  particular  causes  and  occa- 
^ons,  bath  set  down  a  method  and  known  rules, 
which  are  necessarily  to  be  obser\ed. 

In  his  w^esty  there  is  a  twofold  power, 
zolunlas  or  -^toiettat  interna  or  fmturafii^  and 
externa  or  UgatU,  which  by  all  the  Judges  of 
England,  S  Eic.  S,  fo.  11,  is  expressed  *  per 
'  voluntatem  regis  in  camera,'  and  *  voluntatem 
'  re&M  per  legem/ 

My  lords,  the  forms  and  rule*  of  law  are  not 
observed  in  ihiscase;  the  sj.preme  power  not 
working  ;»er  media,  it  remains  still  in  himself  as 
'  voluntas  Regis  interna,'  and  operates  not  to 
the  good  and  relief  of  the  subject  that  standeth 
in  need.  To  inscanre:  his  majesty  is  the 
Fountain  of  bountv ;  but  a  prant  of  lands  with- 
out letters  patent  transfers  no  estate  out  of  the 
king,  nor  by  letters  pi^tent,  but  by  such  words 
as  the  law  hath  pre:ft:ribed.  His  otajei^  is  the 
Fountaia  of  Justice;. and  thou^^h  ail  juntice 
which  is  done  within  the  nealm  flows  from  this 
fountttin,  yet  it  must  run  in  certain  and  knnw|i 
channels.  An  Assize  in  the  Krn^VBeuch,  6r 
an  Appeal  of  Death  in  the  Common-Pleni,  are 

*  coram  non  judice,'  theugh  the  Writ  he  l»y  his 
majesty's  con i ma  nd ;  but  so  of  the  several  juris • 
dictions  of  every  court.  The  justire  whereby 
iUl  felons  and  traiiort  are  put  to  dt'uth,  pro- 
ceeds from  his  majes^ ;  bnt  if  a  Writ  of  exe- 
cution of  a  traitor  or  a  felon  be  awarded  by  his 
majesty  without  Appeal  or  Indictment  prp- 
ceding^  an  Appeal  of  Deatli  will  lie  by  the  heir 
8guin«)C  the  executioner.  If  the  finocess  be  legal 
and  m  a  right  court^  yet  I  conceive  that  his 
nsajesty  alone,  wkhoat  assisratioe  of  ibe  Judj;:es 
of  (lift  court,  caaootgive  ludguent,    I  know 


tlAt  king  Jobn^  Henry  9,  and  oiher  kings,  hav« 
sat  in  the  King's- Bench  and  in  the  Exchequer, 
but,  for  ought  appears,  tKey  were  assisted  by 
tht'ir  judges:  This  I  ground  upon  the  Boo\^ 
Ca^e  2  Rich.  8,  fu.  10,  11,  where  the  party  is 
to  make  fine  and  ransom  at  the  kind's  will  and 
pleasure*  This  Fine  by  the  opinion  of  the 
Judges  of  England,  must  be  set  by  the  Judges 
before  whom  the  party  was  convicted,  and  can^ 
not  be  sec  by  the  king.  The  words  of  tint 
Book  are  thus*.  '  In  TermiDis  et  non  per  Ifgem 
^  per  se  in  Camera  sua,  nee  aliter  ooram  h, 
'  niki  per  Justiciarios  suos,  et  hoc  eat  voluniae 
'  regis,  scilicet  per  justiciarios  suos  et  per  Ifgem 

<  SUMU),'  to  do  }t. 

And  as  without  the  nssi^ance  of  bis  Judges^ 
who  are  his  settled  ounsel  at  law,  bis  lo^esty 
afi|;iie«  not  his  laws  and  justice  in  many  cttses; 
neitlter  is  this  sufficient  to  do  it  without  the 
itssistance  of  his  Great  Council  in  paTliaaseBl. 
if  an  erroneous  Judgment  was  ^iven  before  the 
statnte  of  97  Eliz.  in, the  Iuug's-hettch»  flie 
kmg  cuuld  not  relieve  his  grieved  subject  any 
way  but  by  Writ  of  Error  m  pai>liament:  eei^ 
titer  can  he  out  of  parliament  alter  the  old 
laws,  or  make  new,  or  make  amy  Naturaliza* 
tioiis  or  Lc-gitrmations,  nor  do  snme  other 
things :  and  yet  is  the  parliament  his  n^aje»- 
ty's  Court  too,  as  well  as  other  his  Courts  ef 
Justice:  it  is  his  majesty  that  gives  life  tmd 
being  to  it»  for  he  only  summons,  continues  and 
dUsuives  it,  and  lie  by  his  le  vfmt  .enhvens  all 
the  actions  in  ic ;  and  after  the  dissolution  ef 
it,  by  supporting  his  courts  of  justice,  he  keeps 
tliem  still  ali%'e,  by  putting  them  in  executiott. 
And  alilioagh  in  the  Writ  of  Waste,  atfd  in 
some  other  writs,  it  is  called  '  Commune  Cod* 
'  cdiam  Regni,'  in  respect  that  the  whole  king* 
doin  is  representatively  there;  and,  secondly^ 
that  the  wttole  kingdum  have  access  thither  an 
»U  things  that  concern  them,  other  coarta 
aifi[irding  relief  but  in  special  cases;  and, 
thirdly,  in  respect  tiiat  the  whole  kingdom  is 
interested  in,  and  receives  benefit  by  me  laws 
and  things  there  passed:  Yet  it  is  '  Concilium 
'  Reiim'  no  otherwise  than  the  Common  Law 
is  '  Lex  Terr«T,'  tlMt  is  '  per  modum  Hegis/ 
whose  it  is,  if  i  may  so  term  it,  in  a  great  part, 
even  in  point  of  interest,  as  he  is  the  head  of  the 
Commonwealth,  and  whose  it  is  wholly  in  trust 
for  the  good  of  the  whole  body  of  tlie  realm  ; 
for  he  alone  is  trusted  with  the  execution  of  it. 
The  parliament  is  the  king's  court,  and  there* 
fore  in  tne  Summons  the  king  calls  it  *  parlia- 
'  mentum  nostrum.'  So  the  Returns  of  the 
knights  and  burgesses,  '  Quod  sint  ad  Farlia-   , 

<  im-ntiim  Domini  Uegis.'  Fieta,  lib.  2,  cap.  S, 
*  Habet  Rex  curiam  suam  in  concilio  suo  in 
'  parliamentis  suis;'  and  iberefore  the  plead- 
inits  there  anciently  were  usually  wont  te  bt* 
gin'  for  the  most  pat  t, '  Queritur  Domino  Resi  ;* 
of  Peti»ion^  by  piivatc  persons,  *  Supplicavit 
'  DomiiVo  Uegi)*  though  for  relief  against  others. 
Inquisitions  and  I'en  re  Jac*  retuiuabie  there 
sometime  s  *■  C«rai^  Dou«tno  Re^^e  et  Coneilio 
^  suo,'  as  appears  by  inimite  Precedents  in  the 
ParliMMDt  Plfni  of  fidw«  the  tst  mad  £dw»  tht 
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2nd's  time,  both  in  the  Tower,  and  iminy  CasA 
adjourned  into  the  KingVBenCh. 

The  Patents  passed  by  authority  of  parlia- 
ment,* and  likewise  the  acts  of  parliamont,  had 
anciently  so  much  of  the  king's  name  and  style 
in  them,  that  as  it  appears  in  the  Prince's  Case 
in  the  8ih  report,  it  was  a  hard'matter,  othei^ 
wise  than  by  circumstances,  to  know  whether 
they  hud  any  thing  of  the  parliament  in  them 
or  not.  And  from  those  times  even  until  now, 
the  alteration  is  nothing  in  substance,  for  the 
acts  for  the  most  part  are  tiius  :  ^  It  is  enacted 

<  by  our   sovereign   lord  the   Ving,  with  the 

*  assent  of  the  lords  spn-itual  and  temporal, 
'  and  commons/  The  king  both  then  and  still 
i«  pan  agens,  the  rest  are  but  content ifintes. 

My  Lords,  to  apply  all  to  the  Case  in  ques- 
tion :  by  the  Cases  before  cited  it  apriears,  that 
what  was  done  in  parliament  by  the  law  phrase 
and  dialect,  is  said  to  be  done  by  the  king  ;  for 
as  the  Civilians  say  of  tha  senate,  that  it  is 

*  Pars  corporis  Caesaris,'  so  we  of  the  Par- 
liament, that  it  is  *  Pars  corporis  Regis.*  The 
maxim  of  Jnsrinian,  *  Quod  principi  placet 
'  legis  vim  habet,'  is  agreed  by  Bracton  and 
all  the  civiliam.  And  yet  both  he  anr)  many 
of  them  say,  that  those  must  pass  the  Se- 
nate, and  though  done  in  the  senate,  yet  they 
be  pUicita  prmctpis.  So  it  is,  allhough  when 
we  speak  ut  vulgut^  we  say  Fines  are  said  to 
be  set  by  the  king's  court ;  yet  the  law,  when  it 
saiih  that  they  be  done  -and  set,  saith  they  he 
doue  and  «et  by  the  kmg.  By  the  same  reason 
Uicrefore,  though  when  we  speak  ut  vuI^um, 
we  say  such  a  thmg.  is  dom*  by  the  parliament, 
yet  in  the  legal  account  these  are  done  by  tiie 
king:  the  Medium,  or  way  of  doing  of  them,  i;* 
with  the  assibtancu  or  consent  of  his  great  Coim- 
cil  in  parliament. 

I'he  second  thing  which  1  observe  is  tliis : 
By  the  case  before  cited  it  appears,  that  with- 
out the  assistance  in  parliarpent,  liis  majesty 
cannot  in  many  cases  communicate  either  his 
justice  or  his  power  unto  hi»  subjects. — Hedce, 
thirdly,  it  iiecess^u'ily  follows,  as  I  conceive, 
that  the  kingly  dignity  doth  most  appear  and 
manifest  itself  there ;'  which  was  the  opinion  of 
all  tlie  Judges  of  England,  declared  in  a  parlia- 
ment 34  Hen.  8 ,  as  appears  by  Crompton's 
Jarisdict.  lb.  10,  who  by  the  king's  command- 
ment meeting  together  about  point  of  Privilege 
,  of  Parliament,  the  king  afterwards  in  decinring 
of  their  Opinions,  doth  it  in  part  of  the  Case  in 
these  words :  *  Further,  We  be  informed  by  our 
'  Judges,  that  we  at  no  time  stand  so  highly  in 

<  our  estate  royal,  as  in  time  of  parliament, 

*  wherein  we  os  Head,  and  you  us  Members, 
'  are  conjoined  and  knit  together  in  one  body 
'  politic'  Which  Declaration  of  it  shews  like- 
wise tiiat  it  was  the  king's  own  opinion,  that  he 
at  no  time  stood  so  highly  in  his  estate,  as  in 
the  time  of  parliament. 

II  appears  not  by  the  Record,  that  this  Writ, 
which  giveth  power  to  sell  and  alter  the  pro* 
perty  of  tha  Defefidant's  'Goods,  issued  from 
his  majesty  ftittine  in  his  estate  royal  in  parlift- 
mept,  aud  tlierefore  caunot  be  mteoded  by 


your  lordbhips  and  the  court  so  to.  do.  If 
therefore  it  h:tth  issue«l  from  his  majesty  in  the 
Chancery,  otheruist  than  in  parliament,  where 
hesiunds  in  the  heiehi  of  s> ivereignty  and  per- 
fection, that  he  hath  not  so  much  as  a  potte 
nocvre ;  tlve  question  is,  Whether  it  be  erro- 
neously i>sucd,  yea  or  no  ? 

My  Lords,  I  have  now  put  the  case,  which 
altliough  in  thi^  particular  case  it  concerns  the 
OetVndant  only ;  yt  r  in  consequence,  as  it  ap- 
pears, it  concerns  buth  *  his  majesty  and  the 
whole  state,  and  that  in  matter^  of  the  greatest 
and  highest  nature  possible.  His  majesty  is 
concerned  in  the  way  aad  manner  of  execution 
of  the  highest  and  greatest  truiat  which  the  law 
hath  reposed  in  him,  the  Safety  and  Preserva- 
tion of  the  Kingdom;  the  Subject  is  concerned 
in  that,  wherein  he  is  most  tender,  in  the  Pro- 
perty of  w4iat  he  hath. 

AJy  Lords,  the  greatne*s  and  weii^ht  of  the 
Case  puts  me  in  this  dilemma:  not  to  nri^ue  it, 
were  to  deny  (hut  full  submission  to  the  com- 
mand of  some  of  your  lordships  that  are  fitting 
in  the  Court,  neitlier  should  I  do  my  client  that 
seruce  which  he  experts.  If  1  prjceed,  the 
Case  is  too  weighty  and  too  great  for  me  to 
argne.  But  I  know  the  safest  way  is  obediei>ce, 
and  that  the  C/ourt  ranoot  expeit  nino  from 
me.  paving  therefore  already  pot  the  case, 
I  will  go  on  m  the  next  place  lo  state  ir,  and 
afterwards  to  argue  it. 

The  Question  being  concerning  the  Validity 
of  thecommuad  in  (he  Writs,  which  extehds  &o 
far  as  to  the  altering  of  the  Property  of  the 
Subjects  Goods  witliuut  their  consent;  mid 
yet  tins  b^ing  for  a  thing  »o  necessary  as  the 
Defence  of  tht  kingdom  both  at  land  and  sea  ; 
for  the  ends  ol  issuing  forth  of  the  Writ  are, 
MVo  dt'fe.tsione  regni,  tuitiune  maris,  securi- 
*  tute  bubditorum,  salva  conductione  naviam/ 
both  outward  and  inward.  In  the  stating  of 
this  great  question,  I  will  in  the  first  place  en- 
deavour to  present  your  lordships  those  known 
and  undoubted  way>  and  means,  whereby  tlie 
law  hath  provided  /or  the  Defence  of  the  realm 
both  at  land  and  sea,  without  the  way  in  the 
Writ. 

The  first  whereof  is  by  Tenure  of  Lands. 
The  services  which  hereby  grow  due  are  of  two 
sorts ;  Service  in  Kind,  which  tends  immedi- 
ately to  action  in  times  of  war,  some  whereof 
are  for  land-service,  and  some  for  sea-service. 
The  second  are  such  as  supply  liis  majesty  for 
that  purpose. 

I'he  second  way  is,  those  maiiy  Prerogatives 
which  the  law  hath  settled  in  the  CroMo,  and 
madr  peculiar  unto  it  for  the  Defence  of  the 
kingdom  in  general. 

1  he  third  is,  the  particular  Supplies  of  Mo- 
ney for  the  Defence  of  the  Sea  alone  in  timea 
oi  danger,  both  ordinary  and  extraordinary, 
tlie  thing  principally  intended  in  the  Writ. 
1  hese,  my  lords,  will  be  the  materials,  where- 
*upon  afterwards  1  shall  state  the  Question. 

In  that  of  Tenure,  I  shall  begin  with  the 
service,  anjl  those  wliich  tend  immediately  ro 
action  io  times  of  War.    Tlie  kings  of  thit 
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realm^  as  they  «re  the  htad  of  the  Conmion- 
weaith  in  general,  so  are  they  tlie  heiui  nnd 
*t>ot  from  whence  all  Tenmes  hprinij  ;  tor  as 
our  Books  agree,  all  the  laiids  witbin'tlie  rt<ilni 
mre  held  mediately  or  iniroedi.itely  of  tlie ' 
crown.  As  therefore  the  law  hath  appropri- 
priated  the  Defence  of  tlie  kincdoiti  to  the 
kings  there«>f,  so  hiith  it,  as  one  of  the  principal 
ways  for  eifecting  thereof,  trusted  them  witlj 
the  reservation  of  such  Tenures,  as  miij^it  serve 
for  that  purpose. 

Amon|;st  which,  iotcndinc;  first  to  speak  of 
Land-Service,  I  will  begin  with  the  Tenures 
of  Knights-Service.  Every  man  that  holds  by 
this  service,  from  a  whole  Knight's  Fee  to  any 
part  thereof,  ought  to  find  a  man  completely 
armed  for  the  war.  Neither  doth  the  finding 
«f  arms  satisfy  this  'I>enure  :  lor  he  that  holds 
by  a  wliole  Knight's  Fee,  ouglit  to  be  40  days 
in  the  service ;  and  he  that  holds  by  a  moiety 
of  a  Knight's  fee  90  days ;  and  so  in  propor- 
tion. In  the  Books  of  the  Knights  Fct>,  of 
Hen.  S,  £dw.  1,  and  Hen.  6th's  times,  in  the 
Exchequer,  it  appears,  that  tliere  were  many 
thousand  Knights  Fees  held  of  die  crown.  And 
in  the  Red  Book  it  is  said,  that  it  was  '  in 
'  ore  omoium,'  that  in  tlie  Conqueror's  tiine 
there  were  thirty  thousand  held  of  him :  some 
ftaoe  have  compated  them  to  threescore  thou- 
sand, which  perhaps  may  be  with  the  additirin 
of  those  that  were  held  of  commnm  persons, 
which  are  nOt  of  those  upon  which  I  shall 
insist.    ' 

But  it  may  be  objected,  that  in  respect  these 
■Services  are  reserved  by  the  king,  that  there- 
fere  they  were  not  instituted  only  for  the  De- 
fence of  the  realm,  but  may  be  exacted  for  fo- 
reign war«f,  or  other-where  for  his  majesty's 
pecuhar  service,  as  he  shall  think  fit :  which 
may  be  inferred  both  from  the  name  which 
our  old  Books  and  Deeds  style  this  Service  by, 
when  due  to  the  crown,  that  is,  *  forinsecorn 

*  icrvitium;'  and,  secondly,  from  the  use  tliereuf, 
it  having  been  performed  in  Normandy,  Gas- 
ooyne,  Tholoose,  and  Ireland,  as  appears  by 
the  Red  Book,  and  many  cases  put  together  in 
libe  Initltutes,  in  tlie  Chapter  of  Escuage. 

To  the*  first  Objection  of  the  Name,  tlie  An-» 
fwer  is  clear ;  for  antiently,  when  those  that 
Itetd  immediately  of  the  crown  by  this  service, 
did  infeoif  others  of  the  land  so  held,  deiiiring 
to  free  ihemseW^  of  the  burden  of  this  ser- 
vice, besides  the  service  which  they  reserved  to 
themselves,  they  likewise  commonly  in  the  con- 
veyance, made  provision  for  their  own  abqutttal 
•gainst  the  kins,  and  the  feoffee  took  the  whole 
burden  thereof  upon  himself:  and  therefore  in 
the  Book  of  Knights  Fees  of  Hen.  2*s  time,  in 
so  many  hundred  certificates  of  those  that  held 
immediately  of  the  king,  William  London  of 
Wilts  certifies  this ;  *  Q>jod  nullum  n.ilitem 
'  iiabco  feofaiuui,  sed  debed  ddendere  feoduin 

*  meom  per  servitium  corporis  mei.'  Of  this 
nature  are  three  or  four  others.  All  the  rest 
after  certifier,  by  how  many  knights  fees  he 
holds :  them  likewise  he  certifies  thnt  *  Defbndit,' 
jkc.  tt£liis  king,  by  §ii«h  an4  such  ^  .Milites  Feo^ 
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*  fiitos.'  And  in  these  deeds  of  Fcoflfment, 
after  the  rebervation  to  the  feofibr,  was  this 
clj»u«>e  :  *ri  faciend*  ifide,^'  sometimes  *  Forio- 

*  secum   servitium/  son)etitnes  *  Regale  servi- 

*  liurn.'  B.act.  lib.  2.  fol.  36,  37.  and  Fleta, 
lib.  3.  cap.  14.  saith,  that  it  is  Called,  '  Regale 
'  SLr\itium,  quia  (St  servitium  Dpmini  Regis;' 
and  by  tiicm  •  ilet^ale  servitium,'  and  •  servi- 
'  tium  I)on;ii>i  K^ps,*  are  nil  one  and  the 
same  tiling.  To  tluu  therefore  I  Shall  need  to 
give  n.>  further  ansv^er.  liy  the  same  Authors 
ic  is  called  *  Forinsecum,  quia  capitur  foris  sive 

*  extra  servitium,  qnod  fit  donnno  capitali  / 
and  that  is  the  meaning  of  the  word  ;  and  that 
it  is  called  *  Forinsecum,'  \n  regard  the  Servics 
is  to  be  done  Foris,  that  is,  out  of  the  kingdonci, 
is  cleartd  to  your  lordships  by  these  Cases,  P. 
49  Hen.  3.  Com.  in.  Ed.  1,  Rot.  32.  Dors. 
Com.  iJill.  33  Ed.  1,  Rot.  52.  Dors.  Cornoge, 
which  we  know  is  to  wind  a  horn  within  t\m 
realm,  in  a!I  those  three  cases  is  railed  *  servi- 

*  tium  Forio*ccum  DotT>'ui  Regis  Cornagij  ;' 
and  Castleguard  in  tlie  coui>ty  of  Northuniber- 
kiud,  at  the  castle  of  Bambur^h,  called  '  Fo- 

*  rinsecum  servitium  Domini  lUcis.' 

To  tt»e  second  part  of  this  Objection,  that 
this  service  hath  been  ofVen  performed  beyond 
sea;  for  tiie  present  I  shall  give  Answer  there- 
unto hut  in  part,  by  telling  your  lordships  with- 
out making  proof  thereof,  that  Escuage,  which 
is  alt  the  penalty  that  lies  upon  the  Tenant  for 
his  default  cannot  be  asses^d  but  in  parlia- 
ment; which,  if  it  be  so,  proves  that  the  king 
cannot  command  this  service,  otherwise  thau 
for  the  good  and  defence  of  the  realm,  in  re- 
gard that  if  it  be  otherwise,  no  Fscuage  can  "b'e 
assessed  witttout  consent  in  parlianient ;  which 
by  intendment,  according  to  the  good  ilie  king- 
dom is  likely  to  receive  by  the  service,  will  pro- 
portionably  lessen  or  increase  the  Escuage. 

My  Lords,  That  this  Service  wa?  instituted 
for  the  Defence  of  the  realm,  appears  by  the 
care  the  law  hath  atwavs  taken  for  the  increase 
and  preservation  uf  these  sen' ices ;  so  that  if 
tite  lord  purchase  part  of  the  land,  yet  ths 
whole  service  remains :  which  being  entire, 
and  to  be  done  by  the  body  of  a  man,  in  that 
of  being  a  steward  or  baiUff,  or  other  private 
service,  makes  an  extinguislunent  of  the  whole. 
The  Authorities  in  point  are  many ;  the  Sta- 
tute of  Morimaine  7  Ed.  1,  the  mischief  by 
conveying  lands  to  houses  of  religion  is  there 
expressed  to  be,  •  Quod  servitia  quae  ex  hnjus- 

*  modi  feodis  debentur,  et  qu£  tu\  defensio— 
'  nem  regni  ah  initio  provi^a  fuerunt,  indebit6 
'  subtrahantur.'  And  besides  the  declaration 
that  they  are  for  the  Defence  of  the  realm,  that 
Statute  likewise  promises  for  t!:e  increase  of 
them;  forjf  the  lord  enters  not  within  a  year 
and  a  day  after  the  Feoffment,  the  king  is  to 
enter ;  and  as  the  words  of  the  Statute  arc 
'  alios  inde  feoffavimus  per  certa  servitia  nobit 
'  inde  ad  defensionem  Hegni  nostri  facienda,' 
the  words  are  observable,  *  per  servitia  nobit 

<  inde  fucienda  ;*  for  though  die  service  he  to 
be  done  to  the  king," it  is  lo  be  done  *  addefen- 

<  fionem  regni.'    I  hi*  explains  the  Charter  uf 


SG7]  STATE  TRIAlJS,  13  Charles  1.  \^Z1. ^Tlic  King  against  John  llampdcn,  esq.  [SG^  ' 

*  turn  resjjjciuiit  el  Patria  defensionem/  Be- 
sides tl»e  (Jrainl-SerjeHnties,  of  this  nftture  like- 
wise are  the  Tenure  of  Cornage,  to  give  warn- 
ing of  the  enemies  coming  into  the  kingdom^ 
and  the  Tenures  by  Castle-tuard :  the^e  by 
Littleton  were  11,000,  to  defend  the  Castlec 
when  the  enemy  enters  the  realm,  wiibin  foru 
and  bulwarks  of  the  realm.  Mr.  Camdeo,  p. 
515,  observes,  there  were  1,115  in  Henry  «d'« 
time,  whereof  a  great  part,  and  especially  such 
as  were  upon  the  sea-coasts  and  frontiers  of 
Scotland  and  Wales,  the  places  of  greatest 
Hange/,  were  tlie  king's.  And  besides  these 
Grand-Serjeanties  that  were  to  be  peHbimed 
by  the  bodies  of  men,  there  are  Petty-Seijeaa- 
tios  for  finding  of  Armour  of  all  sorts  for  tbtt 


lien.  1,  inrolled  in  the  Rrd  Hook  in  the  Ex- 
chequer, and  cited  in  Mat.  Pans,  in  the  first 
leaf  of  Ilea,  I's  reign  ;  where  the  king  trees 
Knights-Scmce  Lands  from  all  Gelds  and 
taxes ;  that  lieitig  ea^ed  of  this  burden, '  apti 
'  et  parati  bint  ad  servitium  meum,  et  ad  de- 
'  fcnsionem  regui  mei/  In  the  Black  Book  in 
the  Exchequer,  io,  3.  Scutage  is  thus  defined, 
'  ut  invenientc  in  regnum  hostium  machina- 
'  tione/  Jt  ib  then  due:  see  Bracton  in  his  se- 
cond book  f(>l.  36  and  37,  tiiat  they  are  so, 
'  Propter  exerciium  et  PalriaB  tuitionem,'  and 
to  be  pertornted  *  certis  temporibus  cum  casus 

•  et  neeositas  evenerit.*  Bract,  fol.  162.  *  Les 
'  fees  de  citatre  fuerunt  purveans  ad  defence 

•  de  not  re  realme.'  Tlie  Books  are  express, 
the  Zb  lien.  6,  11.  8  R.  fol.  105.  Talbot's  case, 
6  lii'p.  fol.  2.  Bruerton*s  case,  Institut.  pi.  103. 
Co.  Preface  to  the  ninth  Report. 

For  the  further  cleaiing  of  what  is  said  al- 
ready, and  what  I  am  to  ttdd,  it  is  observable, 
tiiat  these  Services  are  not  created  '  ex  provi- 

•  visionc  hoaiinum,'  l>ut  '  ex  provisione  le^is  ;* 
f  r  as  it  is  in  33  lien.  6,  7.  and  sixth  Rep.  fol.  7. 
Wheeler's  Case,  if  the  king  grants  land  with- 
out reserving  any  service  at  all,  or  *  absque 
'  aliqno  inde  reddendo,'  the  Patentee  shall  hold 
the  land  by  Knights-Service  in  capita.  The 
Book  of  24  Ed.  3,  65.  Stamford  Prerogat.  fol. 
10.  Institut.  pi.  73,  it  is  said  the  first  kings  of 
tln*>  realm  had  all  the  land  of  it  in  their  own 
hands  ;  which  appears  likewise  by  this,  that  all 
the  lauds  within  the  kingdom  are  held  mediately 
or  immediately  of  the  crown.  In  the  trans- 
ferring these  lands  to  the  several  inhabitants, 
we  see,  by  the  cases  before  cited,  that  the  care 
and  provision  of  the  law  was,  that  all  should 
by  tenure  of  the  crown  .be  made  liable  to  the 
defence  of  the  kingdom.  I  shall  briefly  there- 
fore show  how  the  kings  of  this  realm  have 
executed  the  trubt  fijr  the  Dclence  of  both 
land  and  sea. 

And  firsr^  a  little  further  to  prosecute  the 
J^nti-Service,  because  the  Tenure  by  Knights- 
Service  lifs  the  tenant  only  to  forty  days  ser- 
Tice,  and  that  for  the  Defence  of  the  realm 
•nly  in  gene  ral ;  they  therefore  reserved  divers 

,  other  tenures  for  par.ticular  and  certain  ser- 
vices ;  as  Grand-Serjeanties,  some  whereof,  as 
in   the  Institutes,  fol.  106.   is   observed,  were 

•  for  service  of  honour  in  times  of  peace;  and 
foine  i^iT  military  service,  of  which  last  sort,  as 
appears  in  the  Book  of  Scrjeaoties  in  the  Ex- 
chequer, aivl  many  rolls  of  them  in  the  Tally- 
Otuie,  were  very  many;  some  whereof  were  to 
carry  tlie  king's  bauufr,  s^onie  to  summons  the 
tenants  'ad  exeniium,'  some  to  be  of  the 
vaujuard,  some  of  the  rear  ;  some  to  serve  in 
WaK's,   Some  in  iifcutland,  j'^^'ue  *  infra  qua- 

•  tijo.-  maria,'  some  *  infra  Cinque  Portus  An- 

•  glii^.'  Of  tliese  are  Services  ot'  all  sorts  ne- 
cessary for  an  army;  and  in  respect  of  the 
inulutude  of  these  military  SerjeaiTties  over 
#therj,a5  forgetting  them,  Brit,  fol,  164.  in  his 
definition  of  Graud-Serjeanty,  saith,  that  they 
are  '  Pur  defence  del  royahue  'f  and  Fleea  lib. 
S.  ciip.   16.    '  Alagna  Serjcantia  Uegciii  tan- 


war. 


My  Lords,  That  the  former  kinw  did  exe- 
cute this  power  of  Tenures  for  the  Defence  of 
the  realm,  according  to  the  trust  the  law  repos- 
ed in  them,  appears  further  in  this,  that  iu  the 
places  of  greatest  danger  there  ever  were  most 
of  them.  All  along  the  sea-coasts  of  Kent  and 
Sussex,  nearest  of  all  others  to  France,  arc  the 
Cinque-Ports,  which  for  their  Sea-Ser>ice  have 
alt  tlie  jurisdiction  within  themselves,  that  the 
inhabitants,  for  weakening  these  parts,  might 
not  be  compelled  to  travel  out  of  tnem  for  any 
matters  of  justice,  and  divers  other  privileges; 
both  to  invite  the  people  to  live  there,  and  to 
encourage  them  to  the  Defence  of  those  parts. 
And  Dover  Castle,  the  Key  of  the  Kingdom^ 
as  of  E;reatc««t  consequence,  so  hath  it  200 
Tenures  by  Ctistle-G'uard,  w'anting  very  few, 
besides  divers  Tenures  for  the  repairing  of  the 
Castle ;  which  appears  by  the  Record  called 
the  Quire  of  Dover,  remaining  in  the  Exche- 
quer;  vhich  that  it  ii  a  Uecord,  and  deter- 
mines the  service  of  the  Cinque-Ports,  as 
Doomsday<Book  doth  the  Tenures  of  the  au- 
tient  demesne,  appears  in  Comm'  27  Edw.  1, 
Hot.  S5,  and  by  another  Record  added  to  that 
Quire  of  Dover,  20  Edw.  4,  it  likewise  appears, 
that  in  the  time  of  war  the  king  is  to  mamtain 
in  that  Castle,  1,000  foot,  and  100  horse. 
Next,  to  come  to  the  borders  of  Scotland,  there 
we  find  the  franchisement  of  the  bbhopric  of 
Durham,  instituted  likewise  for  that  purpose, 
for  the  defence  of  tho&e  parts  ;  which  William 
the  Conqueror,  as  Malms,  fo.  157,  observes, 
first  made  a  County  Palatine;  and  Walther 
bishop  thereof,  '  Ducem  pariter  et  Episcopum, 
*  ut  refru^naret  Rebellionem  gentis  giadio,  et 
'  reforraaret  mores  eloquio.*  And  besides  all 
this,  in  nil  the  counties  of  Curoberiand,  Xor* 
ihnmbeiland,  and  Westmoreland,  are  more 
such  Tenures  for  the  Defence  of  the  realm, 
ilrm  in  any  of  the  Inlattd  Counties,  and  t)tos« 
likewise  most  proper  for  bodies.  Com,  Pa. 
31  Edw.  1,  Rot;  S2.  It  is  there  found  by  Inqui- 
sition retunicd  into  the  Exchequer  out  of  par- 
liament, that  every  lord  of  a  town  within  the 
county  of  Northumberland,  held  by  Cornage 
when  the  Scots  entered  the  realm.  Mr.  Cam* 
den  in  his  Britannia,  p.  794  and  799,  mentSbo- 
ing  the  great  number  of  Petty- Baronies  and 
Castles  all  along  those  aiaickes«  which  Brit,  fol. 
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87,  find  Iiistit.  foK  73,  say  were  instituted  for 
the  Defence  of  the  realm ;  observes  here  lik^ 
wise  thf  policy  of  the  law,  and  likewise  in  the 
maiiy  Serjeanties  there^  iQ  advancing  of  the 
king's  array,  to  be  of  the  vanguard,  and  in  the 
retreat  in  the  rear,  those  people  best  knowing 
the  ways  and  passages  of  the  country. 

Whence,  my  Ix)rds,  when  we  come  to  tlie 
Marches  of  Wales,  there  we  find  anotlier  Coun- 
ty Palatine,  I  mean  that  of  Chester,  and  the 
care  of  Chester  and  his  barons  to  oppose  the 
Welsh  invasions  upon  these  Marches ;  besides 
the  like  services,  as  upon  the  borders  of  Scot- 
land, there  were  likewise  many  Loixls  Marchers 
of  several  baronies,  who  had  administration  of 
■  all  justice  within  themselves,  *  secundum  legem 
'  Marches :'  Rud  for  their  service  to  be  done 
against  the  Welsh,  they  had  two  special  Privi- 
leges, that  is,  the  tlitrd  penny  of  all  the  Spoils 
in  the  war,  as  was  adjudged  in  parliament,  the 
30  £dw.  1,  Banc.  Regis  Hot-  123,  in  that  great 
Case  between  the  earls  of  Glocester  ftnd  Here- 
ford, and  in  the  Parliament  Book,  90  Kdw.  1. 
And,  secondly,  all  the  Prisoners  that  they  took 
in  the  wars,  'per  consuetudinem  Marchis,' 
belonged  to  the  takers  of  them.  Trin.  35  £d. 
1,  Rot.  28,  Co.    Roger  dc  Kownwell, '  in  par- 

*  tibiis  Montgomery,  in  guerra  Wallis,'  23  Ed. 
1,  had  taken  three  Welsh  prispners ;  and  be- 
cause, by  the  king's  command,  they  were  re- 
leased of  their  imprisonment,  it  is  there  adjudg- 
ed, that  the  king  should  pay  him  40/.  in  recom- 
pense thereof.  And  so  it  was  adjudged^  Com' 
Hill.  25  £dw.  1,  Rot.  11,  dors. 

My  Lords,  His  majesty  is  in  the  actual  pos- 
session of  these  Mibtary  Services^  by  talcing 
the  profits  of  Wards,  Marriages,  Releases,  Li- 
cences, Forfeitures  for  Alienations,  aud  primer 
seitiUf  as  fruits  of  them. — That  the  profits  of 
Wards  and  Marriages  are  to  be  spent  in  wars, 
for  the  Defence  of  the  realm,  as  well  as  for  the 
bringing  up  the  Ward,  the  Books  are,  35  Hen. 
6f  41,  BriL  162.  That  the  king  receives  the 
profits,  because  he  is  not  able  to  do  the  service. 
If  the  king's  Ward  was  within  age,  when  the 
tenants  were  summoned  ad  exerciium^  he  paid 
no  Escuage,  as  is  adjudged,  M.  20,  £dw.  1, 
£ot.  9,  &  20,  Comm'  and  M.  23  Edw.  1,  Br. 
irrot.  So  it  is  for  Reliefs  and  Licences ;  and 
Forfeitures  of  Alienation  of  the  king's  Tenant 
without  bis  consent  might  not  be  altered ;  and 
for  primer  teutn,  the  king  was  to  receive  the 
profits  till  the  Tenant,  by  his  Homage,  had  as- 
sured the  king  of  his  service ;  the  summons  al- 
ways commanding  him  to  be  at  the  place  of 
rendezvous,  '  in  fide  et  homogio  quibus  nobis 

*  tenemini.'  AU  these  things  being  but  Fruits 
tl\at  fall  from  these  mihtary  services. 

My  Lords,  Now  to  come  to  the  Sea-Service; 
the  care  and  execution  of  thii»  trust  by  Tenures, 
was  extended  likewise  to  the  Defence  of  the 
sea.  The  town  of  Lewis  in  Sussex  holds  by 
this  service,  '  quod  si  rex  ad  mare  custodiend' 
'  suos  mittere  voluisset,'  they  paid  so  much 
money,  *  et  hos  habebant  qui  in  navibus  armu 
'  custodiebant.'  This,  my  lords,  is  in  Dooms- 
day-Book :   In  Ctflchcstvr  every  house  to  pay 


6rf.  per  ann.  *  ad  vicium  soldior'  regis,  ad  ex- 

*  peditiont:m  terra  vel  man».'      Warwick,  *  Si 

*  rex  per  mare  contra  hobics  ibai,'  the  town 
was  to  find  four  boatswains.  Salisbury,  tien  to 
pay  so  much  money,  *  ad  pascendum  hublecor- 

*  los  dnmini  regis,'  whicn,  as  Florentius  ex- 
plains the  jrord,  be  *  ministeros  n;:utico>.' 
Glocester,  and  other  placet*  such  a  weight  uf 
iron,  ♦  Sid  claves  navunn  regis.'  Othcis,  to 
find  horses  to  carry  armour  and  weapons  tu 
the  ships.  My  lords,  of  this  nature  are  many 
in  that  Book,  which  particularly  to  mention,  to 
gain  time,  I  will  omit. 

That  the  Tenures  of  this  kind  after  the  Con- 
queror's time,  continued  in  use,  and  were  well 
known,  appears  by  the  Res»isier  f<».  2,  where 
amongst  other  services,  is  tins  oi  Shipj)Mjj»  nbo 
instanced  in  tliese  words  :  >Quod  chunat  tent-fe 

*  de  nobis  per  libcruni  bcrviiium  invcniendi  nu- 

*  bis  quinque  navf  s  per  annual*  scrvitunn.'  In 
the  Iter-Roll  of  Essex,  13  Ed.  1,  Rot.  7,  it  is 
presented  that  the  town  of  Mahion,  *  tenet  per 

*  Srrjeautiam  inveniendi  unain  naviMn  quando-/ 
'  cunquc  rex  neccs&e  habuciit  ire  vel  mittere 
'  propter  negntium  regni.'  And  from  the  time 
they  came  to  the  place  o(  their  rendezvous,  to 
stay  ill  the  service  forty  days,  *  sumptibus  pro- 
'  priis.'  And  being  there  presented,  that  thry 
made  Default  at  the  Wel^  war,  they  plead  they 
had  no  summon«». 

So,  my  Lords,  in  the  Book  of  Serjeanties  of 
Edward  I's  time,  in  Kent,  the  town  of  Kiliiug- 
borne  is  to  find  one  Ship  ;  and  in  the  county 
of  Berks,  Fulke  Caudry  holds  the  manor  of 
Padworti),  '  per  serjeantiam  inveniendi  servi- 

*  entem,'  to  perform  Sea-Ser\-ice,  Biact.  20, 
8  Ed.  2,  Roti  40,  William  Dier,  in  the  county 
of  Sussex,  to  find  a  certain  proportion  of  Cord- 
age. Iter  Cantia;,  21  Edw.  1,  Rot.  4G,  Solo- 
mon de  Campis  holds  *  per  serjeantiam  tenen- 
'  di  caput  domini  regis,'  when  he  is  at  sea,  <  &i 
'  necesse  fuerit ;'  and  so  Rot.  30,  another  in 
the  same  Iter-Roll.  The  Cinque  Ports  and 
their  members  are  to  find  20  men,  and  a  mas- 
ter, '  bene  armatos  et  bene  ariatos ;'  from  the 
time  that  they  come  to  their  rendezvoiis,  they 
are  to  continue  in  the  service  15  days,  nt  their 
own  charge,  and  afterwards  so  long  as  the  king 
pleaseth  ;  but  after  the  15  day?,  the  king  is  to 
pay  the  master  6d.  a  day,  and  the  rest  S(/.  a 
day  for  their  wages.  This  Service  appears  by 
the  Record  of  the  Quire  of  Dover  betor^-men- 
tioned,  and  the  Patent  Roll  7  Hen.  I,  both 
which  Records  imply,  that  this  Sen'ice  of  theirs" 
cannot  be  exacted,  otherwise  than  ft)r  the  De- 
fence of  tlie  Sea ;  for  it  cannot  be  demanded 
but  once  in  a  year,  nor  then  neither,  *  nisi  nc- 
<  cesse  fuerit.'  Pari.  Pet.  1  Kdm.  3,  Rot.  4. 
the  Barons  of  the  Ports,  in  consideration  of  thif 
Sea-Scr\'ice,  pray  a  confirmatiun  of  their  Liber- 
ties, '  pro  salvatione  *dicti  Navigii  et  Rigni ;' 
and  commonly  when  the  I^nd -Service  wni 
summoned,  these  were  likewise  summonod  to 
the  same  service  at  sea,  as  appears  by  the  Clo<:e 
Rolls,  28  Edw.  1,  m.  15.  31  Edw.  1,  and  34 
Edw.  1,  m.  15,  16.  In  all  uhich  years  the 
Land-Service  was  tumnioned  for  Scotland,  and 
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the  sviraraons  both  for  the  one  a.id  the  other 
run  in  ihe  same  words,  commanding  them  to 
be  at  the  place,  *  cum  toto  servitia  vt'stro  quod 
'*  nobis  debctio,'  which  shews  it  to  be  a  Service 
by  Tenure.  That  these  services  of  theirs  are 
for  tlie  Defence  of  the  renim,  and  likewise  that 
there  are  mnny  other  of  the  like  nature  besides 
these,  uhich  by  a  buperfici;\l  reading  of  two  or 
three  Iter-RoUs,  I  have  cited,  npjieurs  by  the 
Parliament-Roll,  13  Ed.  3,  pars  1,  M.  11, 
where  it  is  declared  in  thtse  words,  That  the 
Cinque  Portb  and  other  great  towns  and  havens 
are  franciiised,  *  pur  estre  et  mure  inter  nous 

*  et  aliens,'  if  it  shall  fall  out  that  they  shall 
endeavour,  *  notre  enter  et  assay  et  sunt  tenus 

*  a  ceo  fiiire/  My  Lords,  a  fuller  Declaration 
than  this  there  cannot  be,  that  both  ihe  ports, 
and  havens,  and  sea-towns,  are  bound  to  the 
service  of  Shipijing,  for  the  extraordinary  De- 
fence of  the  realm,  as  well  as  the  ordinary. 

I  have  now  done  with  the  Ser\ice  in  kind ; 
and  because  these  which  immediately  tend  to 
action  alone,  were  not  sufficient  tu  defend  the 
realm ;  and  this  in  the  frame  and  first  constitu- 
,  tiou  of  the  Commonwealth  beingj  foreseen,  and 
that  the  land,  <  Fundus  Regni,'  the  mo?t  visible 
and  constant  Supplies  of  our  Wants,  was  best 
able  to  supply  this  likewise ;  therefore  be- 
.  sides  them,  there  were  divers  other  Tenures 
created  for  that  purpose.  Those  which  I  am 
next  to  speak  or,  are  such  as  supply  h's  ma- 
jesty with  Money  for  that  purpose. 

In  the  Black  Book  in  the  Exchequer,  lib.  1. 
cap.  7,itis  said,  that  in  particular 'Kejjni  statu 

*  ad  stipendiaet  donativa  Mihtum  etaliane- 
'  ce->saria  et  caitellis,'  and  other  lands  *  in  qui- 

*  bus  agriculiura  non  excrcebatur  pecunia  nu- 
'  merata  succcssebat.'  It  might  from  hence  be 
colourably  inferred,  that  in  respect  *  ex  provi- 
*.sione  Legis/  upon  the  king**  pas&ing  of  land?, 
a  Tenure  for  Knights  Service  for  the  Defence 
of.  the  realm  was  to  be  reserved  ;  that  in  case 
upon  such  grants,  Rents  only,  wiilf  ,ut  any 
such  Tenure,  wtre  reserved,  yet  that  Money 
sliould  be  imploded  for  Soldiers  Wages,  and 
.other  necessary  affairs  of  th^  Commonwealth, 

*  ad  siipendia  Militom  et  alia  uecessaria.'    But  * 
not  to  press  this  further,  it  is  pbun,  that  all  men 
within  the  kingdom  were  not  eq.«i«lly  inherit- 
able, either  to  the  body  or  propriety  of  lands 
or  goods,  but  that  there  ai^  degrees  and  ranks, 

^  and  each  diHfering  from  other  in  ail  these.  1. 
VilUiiu->.  2.  Freeholders,  either  by  Knights 
Service,  or  Free  Socage.  3.  Tenants  of  an- 
jcieut  demesne,  and  that  held  by  Burgage  within 
cities  and  boi*ough  towns. 

1.  For  the  Villain,  we  know,  that  as  to  his 
.    lord  he  had  freedom  in  neither ;  in  respect  of 

hi»  body,  he  could  not  *  ire  quo  voluit;*  but  the 
lord  at  his  will  might  imprinon  him,  and  in  re- 
spect of  his  land  and  goods  lie  might  tax  hmi 
'  de  haut  et  de  bass.* 

2.  The  Freehiilders,  the  greatest  part  of  the 
.    realm,  always  had  an  ah^luie  freedom  in  them 

bo^h. 

The  third  sort,  and  those  are  the  Tenants' in 
anoiexkt  DcmeMieaud  Burgliers^  tfaejr  had  an 


abs^)lute  freedom  in  their  Persons,  but  qualified 
iii  the  other  of  Property,  not  taxable  at  tite 
will,  as  Villain*,  but  for  tlie  Defence  and  other 
necessary  aiVairs  of  the  realm,'  they  might  be 
taxed  without  consent  in  parliament.  My 
Lords,  that  these  had  a  divided  estate  from 
other  free  tenants,  is  clear.  And  first,  for  Te- 
nants in  ancient  Demesne:  it  is  to  be  ques- 
tioned \%hether  such  land  be  ancient  De- 
mesne, yea  or  no;  the  issue  is  in  thes^ 
words,  Whether  it  be  ancient  Demesne  or  frank 
Fee.  By  ihis  it  appeareth  they  have  not  i| 
frank  and  free  estate,  as  the  others  have; 
and  as  all  our  Books  agree,  ihey  have  no  Voi^ 
in  parliament,  for  they  have  no  voice  in  the 
election  of  knights,  nor  pay  to  the  expences  of 
tlie  Kn»ghts  that  serve  in  parliament,  nor  Sol- 
diers granted  in  parliament,  Na.  Brt/.  79. 
and  14.  It  is  ofteii  disputed  in  our  Booka, 
whether  acts  of  parliament  extend  to  them, 
unless  they  be  especially  named ;  neither  can 
they  sue  at  common-law  for  any  thing  that  coti- 
cerns  the  Freehold,  but  only  by  a  Writ  of  Right 
close  within  themselves.  And  therefore  Brac- 
ton,  fo.  209,  calls  them  *  Vdlanos  Priviiegiatos/ 
The  same  it  is  of  Burgesses  within,  cities  ard 
boroughs  :  and  therefore  the  Statute  of  Merton 
makes  it  a  disparai^ement  for  the  lord  to  marry 
his  Ward,  '  villanis  et  aliis  sicut  Burgensibus,' 
Na.  Br.  7,  and  other  books.  No  Assizes  will 
lie  for  such  Lands,  but  they  are  impleadable 
without  original  writ,  by  a  Bill  of  fresh  force ; 
and  as  a  chattel^  they  may  devise  their  land. 
By  the  Statute  1  £d.  2,  *  de  militibus/  for 
such  land  and  ancient  demesne,  no  man  is 
compellable  to  take  the  Order  of  Knighthood. 
Much  more  might  be  brought  in  proof  of  thisy 
which  I  omit. 

My  Lords,  all  our  Books  agree,  the  Tenant! 
in  ancient  Demesne  were  to  plow  and  manure 
the  king's  lands,  being  his  demesne.  lo  a 
Manuscript  that  I  have  seen,  the  Author 
sailh,  that  he  hath  an  ancient.  Manuscript 
which  soith,  '  That  the  corn,  and  other  vic- 
'  tuals,  arising  hereby,  was  to  store  the  king's 
'  Garrisons  and  Castles ;  and  considering  the 

<  numbers    of   those  Garrisons,  there   being 

<  above  1,000  of  them  in  the  kin|^*s  hand  at  the 
'  Conquest,  as  appears  by  Doomsday-Book, 
*■  and  that  those  Manors  for  the. most  part  are 
'  great,  and  the  greatest  part  of  tlie  Socage- 
*■  Tenures,  till  Henry  2'ds  time,  as  appears  by 

<  the  Black  Book,  Ub.  1.  c.  33,  were  to  find 
*  Victuals  of  all  sorts,  in  kind,  for  the  provision 
'  of  the  king's  houshold,  and  were  in  his  time 

<  turned  into  Rents.'  although  this  may  seem 
probable,  yet  because  I  have  not  seen  the  ma- 
nuscript, I  i^ill  insist  no  more  upim  it. 

That  for  which  these,  and  the  Tenares  of  Bar- 
gage  in  the  king's  cities  and  boroughs,  wer^ 
mentioned  in  the  raising  of  Monies  for  the  ne- 
cessary affairs  of  the  state ;  that  these  were  an- 
ciently tallinble  without  their  consent  in  parlia- 
ment, is  60  plain  and  frequent  in  the  Kxcheqocr 
Rolls,  as  that  I  intend  to  cite  nothing  in  proof 
ihen?of ;  it  will  be  admitted  by  them  3iat  nn^e 
on  the  other  tide.     That  which  I  sltatt  eadeft^ 
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▼our  to  prov'e  is,  that  these  were  not  talliable  at 
the  king's  wiil  and  pitrasure,  but  only  for  the 
Defence  and  other  necessities^of  state,  Na.  Br. 
fo.  15.  49  £d.  3.  3'^.  They  be  not  talliable, 
'  de  haut  et  bass/  as  rillains  are ;  and  therelbre 
Bracton,  f.  ^09.  calls  them  *  viUanos  privilegia- 

*  C09/  lib.  pari.  fb.  112. '  talliare  et  rutionabile 
'  iiuxilium  dare  pro  necessitate.'  Na.  Br.  14. 
<  talliable  piu*  grand  cause.'  Rot.  Pari.  6  Edw. 
3.  (ronnnia-siiHis  to  tax  cities  and  boroughs,  and 
ancient  demesne,  upon  Petitions  of  the  com- 
mons revoked,  and  Writs  in  due  form  to  be 
Bent ;  and  for  the  time  to  comc^  the  king  shall 
not  assess,  but  in  such  a  manner,  *  come  ad 

*  estre  faic  en  tempt  de  cvux  Ancestors  et  come 
'  il  denera  pur  reason.'  'I'he  occasion  -not  re- 
quiring it,  1  shall  say  nothing  of  it,  when  these 
Taxes  were  disused.  My  Lords,  I  have  now  do  no 
with  the  Tenures,  the  first  way  whereby  the 
law  hath  provided  fur  the  safety  of  thi*»  realm  ; 
which  of  tliem*>elves  not  enabhng  the  kings  in- 
trusted therewithal  sufficiently  to  do  it,  the  law 
therefore,  besides  the  honours,  castles,  manors, 
and  other  coiMtant  revenues  of  the  crown,  for 
the  supportation  of  the  ordinary  charges  there- 
of,  baih  appointed  unto  it  divei^  Prerogatives, 
for  the  extraordinary,  and  for  this  of  the  De- 
fence of  the  realm,  as  one  of  the  chiefcst  of 
them;  these  Prerogatives  then  have  an  indu- 
cnce  into  the  states  of  all  the  subjects  in  the 
reahn,  and  are  so  many,  that,  to  gain  time,  I 
will  omit  to  mention  any  of  them. 

Tliat  which  I  will  infirist  upon,  will  be  to 
prove,  dutt  the  tilings  coming  to  the  Crown  by 
this  Prerogative  way,  are  td  be  .employed  for 
the  defence,  and  other  public  affairs  of  the  realm. 

In- his  majesty  there  i&  a  double  capacity,  na- 
tural and  politic.  All  his  Prerogatives  tkrejure 
cormusy  and  of  all  such  things  he  is  seised  jure 
corontt ;  and  therefore,  as  in  other  corporations, 
such  things  are  patritmmia  et  bona  publiea,  to 
be  employed  for  tstie  common  good,  so  likewise 
by  the  same  treason  here.  The  reason  why  the 
king  hath  Treasure  Trove,  and  gold  and  silver 
Mines  in  the  earth  in  the  case  of  Mines,  is  de* 
dared  to  be,  because  the  king  is  hereby  to  dei- 
fend  the  kingdom :  and  in  ttw  Institute  in  the 
Title  of  Socage,  fb.  28.  137.  the  reason  of 
many  of  the  rest :  <  Quia  thesaurus  re^s  est  fon- 

*  damentum  belli  et  firmamentum  pacts .'  This 
I  coitocive  to  be  the  reason,  that  by  tlie  Statute 
14  £d.  3.  cap.  1.  Escheats,  Waraships,  Cus* 
toras,  and  Profits  arising  of  the  realm  of  Eng- 
land should  be  declared  to  be  spent  for  the 
safeguard  of  the  realm,  more  than  the  profits  of 
the  kiog^s  manors  and  lands ;  and  of  the  difFer- 
cDce  made  in  the  Comm*  M.  3.  Rich.  3.  Lon- 
don, between  *  Rectas  promissiones  Regni,' 
ivhich  by  the  adviee  of  die  Lords  of  the  Council 
were  to  be  spent  in  the  household,  and  the 
other  profits  of  the  crown  to  be  spent '  Circa 

*  salvationem  et  defensionem  regni.'  In  the 
Parliament  Roll,  6  Rich.  N.  49.  the  commons 
petition  that  the  king  wiU  live  of  his  own  reve- 
miesK  and  that  Wwds,  Mftrrtage^  Releases,  Es- 
cfieats,  Farfeitures^  ttnd  other  Profits  of  the 
Crown,  may  he  kept  to  be  fpeat  apen  tht  wurt 


for  the  Defence  of  the  kingdom  :  which  shew- 
eth,  that  there  was  always  a  difference  made 
between  the  Profits  arising  of  the  king's  Manors 
and  Lands,  and  that  which  rose  by  the  Prero- 

fLtive,  ca&ual  and  accidental  ways.  My  Lords, 
have  now  done  with  these. 
The  third  way  the  law  bath  provided  for  th« 
Defence  uf  the  kinndom,  is  particular  Supptiet 
of  Money  for  the  Defence  of  the  Sea  alone  in 
limes  of  danger,  both  ordinary  and  extraordi- 
nary ;  for  besides  the  Supplies  of  Money  before* 
mentioned,  which  are  to  be  employed  fur  the 
good  and  defence  of  the  realm  in  general,  as  in 
the  othei'  cases  where  the  law  putteth  the  king 
to  any  particular  charge  for  the  protecUon  of 
the  Subject,  it  always  enables  him  thereunto, 
and  yields  him  particular  supplies  of  money 
for  the  maintenance  of  the  charge ;  so  here  the 
Courts  of  Justice,  for  the  preservation  of  us  in 
our  Rights,  are  supported  at  his  chai^ ;  and 
that  is  the  reason  why  he  hath  all  Fines  and 
Amerciaments,  the  goods  of  outlawed  men  in 
personal  actions,  Bract,  lib.  3.  cap.  13,  fo.  1S9. 
and  Fines  for  purchasing  of  Original  Writs, '  et 

*  pro  Ucentiis  concdrdandi,'  which,  in  supposi- 
tion of  law,  are  paid  for  not  proceeding,  and 
troubling  the  court  without  cause.  The  king's 
Justices  who  are  maintained  in  their  places  at 
the  king's  charge,  these  are  the '  vectigal' justi^ 

*  ciar'.'  The  Defence  of  the  realm  extends  it- 
self to  many  particulars  of  the  Church,  and  of 
Religion :  and  therefore  in  the  summons  of  par- 
liament, the  cause  of  the  calling  the  parliament 
is  always  declared  to  be '  Pro  defensione  eccle* 

<  siae  Anglia'  in  particular,  as  well  as  *  Totios 
^  Regni.'  His  majesty  therefore  hath  the  Tem- 
poralities of  Bishopricks,  tede  tacante,  a  great 
prerogative,  and^that  which  patrons  have  not ; 
i\ith  an  addition  of  the  First  Fruits  and  Tenthe 
of  them,  and  all  other  Ecclesiastical  Promotaont 
and  Benefices  in  Henry  the  8th*s  time,  and 
likewise  the  Titlies  of  all  lands  which  lie  not 
within  any  parish. 

For  Defence  of  the  Land  alone,  besides  those 
Military  Services  before-mentioned,  the  profit! 
of  Wards  and  Marriages,  which,  as  I  have  read, 
no  other  Christian  prince  hath  As  a  Fruit  of 
them,  are  received  for  that  purpose.  So  it  it 
for  the  Sea,  in  Rot.  Sco.  10  Ed.  3,  m.  16, 
it  is  said  that  the  king  ilnd  his  ancestors  are 
'  Dommi  Maris  Anglican!  et  defensores  contra 

<  hostiom  invftsiones  ante  hoc  tem^us  exis- 
'  tentes.'  For  the  supporting  of  this  Charge 
therefore,  they  have  not  only  had  the  Grand 
Customs  of  the  Mark  arid  Demy-Mark  upon 
the  Wool,  Wool-Fells  and  Leadber,  aj.d  the 
Prisage ;  that  is,  one  Tun  of  Wine  before  the 
mast,  and  another  abaft  the  mast  of  every  ship, 
which  were  even  due  by  the  Common  Law,  as 
appears  by  the  Book  of  my  lord  Dyer,  1  Eliz. 
165,  and  sir  John  Davies  Reports,  fo.  8,  et  9, 
and  implied  by  Mag.  Char.  cap.  30,  that  Mer- 
chants may  trade  '  per  rectas  et  antiquas  con- 
*  suettidines;'  but  likewise  divers  others  things 
were  afterwards  granted  by  act  of  parliament 
in  addition  to  thenl.  As  first,  the  Petty-Cus- 
uma  began  31  £d.  1,  and  were  made  perpetvai 
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by  the  Statute  of  2r  Ed.  3.  cap.  26,  anri  like> 
wise  divers  Aids  and  Subsidies,  vxluch  are  an  in- 
crease of  Custom  upon  the  Staple  Commodities 
of  Wool,  Wool- Fells,  &c.  Leather  and  Tonnage 
and  Wines,  and  Poundage,  and  increase  upen 
all  other  things  either  imported  or  exported, 
either  by  Denizens  or  AUens.  That  which  in  this 
kind  was  taken  by  liis  majesty  in  the  llih  year 
of  his  reign,  when  this  Writ  issued  forth,  was 
300,000/.  and  upwards.  The  Aids  and  Subsi- 
dies, and  likewise  the  Tonnage  and  Poundage 
anciently  granted  upon  particular  occa<iions 
only,  and  afterwards  to  the  late  kings  and  queens 
for  their  lives  by  act  of  parliament,  and  now 
taken  by  his  majesty,  and  likewise  the  new  Im- 
position, altogether  makes  up  the  aforesaid  sum 
of  300,000/.  Of  the  legality  thereof  I  intend 
not  to  speak,  for  in  case  his  majesty  may  im- 
pose upon  Merchandize  \%hat  himself  pleaseth, 
there  will  be  IcdS  cause  to  tax  the  Inland  coun- 
ties ;  and  in  case  he  cannot  do  it,  it  will  be 
strongly  presumed,  that  he  can  much  less  tax 
them.  Tne  proving  these  tvio  things  herein  will 
serve  my  turn:  1.  That  his  majesty  de  facto 
takes  them,  and  that  this  judicially  appears  to 
your  lordships  in  the  court ;  and,  2,  that  these 
and  the  ancient  Customs,  are  for  the  Defence 
of  the  sea. 

For  the  first,  it  was  declared  hy  his  majesty 
in  the  last  parliament,  and  annexed  to  the  Pe- 
tition of  Right  as  part  of  it,  that  bis  majesty 
took  them,  and  could  not  be  witliout  them ; 
whereof  he  likewise  desiried  the  Judges  to  take 
notice,  and  that  they  might  so  do,  it  is  inrolled 
both  in  this  and  other  the  courts  of  Westmin- 
ster-hall. 

For  the  second,  that  the  grant  of  Custom  is 
principally  for  protection  of  Merchants  at  sea 
against  the  enemies  of  the  realm,  and  pirates, 
the  common  enemies  of  all  nations,  sir  John 
Davies  Ri^ports,  fo.  9,  and  12  ;  and  that  those, 
and  likewise  the  Impositions  are  for  that  pur- 
pose, was  held  by  many  of  the  Judges  in  the 
Argument  of  BalPs  Case  7  Jac.  in  the  Exche- 
quer, in  tlie  Case  of  Impositions  upon  Cur- 
rants, and  likewise  by  the  king's  counsel,  when 
the  same  case  afterwards  .came  to  be  debated  in 
parliament,  and  was  one  of  the  main  Reasons 
urged  by  them  for  the  maintenance  of  that 
Judgment.  That  the  Aids  and  Subsidies,  and 
likewise  Tonnage  and  Poundage,  before  they 
were  granted  for  life,  were  not  only  for  tlie  Pro- 
tection of  Merchants,  and  the  ordinary  Defence 
of  the  sea,  but  also  for  the  Defence  thereof  in 
times  of  extraordinary  danger,  and  from  Inva- 
sion from  enemies^  appears  by  the  several 
Grants  of  them  in  the  parliament  Rolls.  Rot. 
Pari.  1  Rich.  3.  pars  2,  M.  9,  and  27,  tlie  king- 
dom being  in  pomt  to  be  lost  by  the  enemies  of 
Spain  and  France,  and  divers  others  there  men- 
tioned, who  made  war  against  us  both  at  land 
and  sea,  a  Subsidy  upon  the  grand  Customs  was 
granted,  as  the  words  are,  '  pur  le  defence  et 
'  rescous  del  kingdome ;'  this  was  for  two  years, 
and  persons  assigned  to  receive  and  expend  the 
money.  Comm'  Mich.  3.  Rich.  2,  London  : 
tVilliam  Wallworth  and  John  Philpot^  citizeui 


of  London,  appointed  the  treasurers  of  it,  upon 
their  account^  shew  the  particulars  bow  this 
Money  was  expcyidcdj  '  circa  snlvationem  et 
'  defensionem  regni,*  and  were  discharged.  Rot. 
Pari.  3  Rich.  2,  M.  16,  and  17.  The  same 
cause  continuing.  Enemies  intended  to  blot  out 
the  name  of  the  English  from  under  heaven, 
the  Subsidy  continued  for  a  year  longer.  Rot. 
ParL  5  Rich.  2,  pars  2  M.  14,  and  15.  Ton- 
nage and  Poundage  grante<i  *  assint  pre  foit 
'  apply  sur  safeguard  'del  Mcrs,'  and  the  king 
at  the  Petition  of  the  Commons  appoints  Re* 
ceivers.  6  Rich.  2,  M.  13,  the  Commons  com- 
plain, that  notwithstanding  the  Grant  of  Ton- 
nage and  Poundage,  the  sea  is  not  kept,  and 
therefore  persons  named  and  assigned  in  parlia- 
ment to  receive  the  money,  and  to  do  it, 
10  Rich.  2,  M.  1.  Tonnage  and  Poundage 
for  a  year.  11  Rich.  2,  M.  6«  and  12.  Ton- 
nage and  Poundage  and  Subsidy  for  a  year. 
12  Rich.  3,  M.  20.  both  for  a  year.  l4  Rich.  2, 
M.  16,  both  for  a  year.  17  Ricli.  2,  M.  12,  both 
for  3  years.  20  Rich.  2,  M.  28,  subsidy  for  & 
years,  and  Tonnage  and  Poundage  for  3  years. 
2  Hen.  4,  M.  9,  both  for  two  years,  d 
Hen.  4,  M.  9,  and  10,  both  for  2  years, 
upon  condition  to  cease  if  the  king  before  St. 
Hilary  provided  not  sufficient  army  for  the  sea. 
8  Hen.  4,  M.  9,  and  9  Hen  4,  M.  16,  both  for 
2  years,  for  the  common  commodity  and  de- 
fence of  the  realm.  13  Hen.  4,  M.  10,  and  11, 
for  1  year,  so  as  the  same  be  confessed  to  pro- 
ceed out  of  their  own  good  will,  and  not  out 
of  duty.  5  Hen.  5,  for  4  years,  upon  many  con- 
ditions. 1  Hen.  6,  M.  9,  for  2  years.  3  Hen.  6, 
M.  17,  Subsidy  for  3  years.  Tonnage  and  Pound- 
age for  1  year.  4  Hen.  6>  M.  22,  6  Hen.  6,  M. 
11,  for  2  years  Tonnage  and  Poundage;  and 
6i.  8(/.  upon  every  man  within  a  parish-church 
that  hath  20  nobles,  and  6t.  8^.  upon  everj 
Knights-Fee  held  immediately  of  the  king.  8 
Hen.  6,  M.  15,  Tonnage  and  Poundage  to  con- 
tinue until  the  next  parliament,  9  Hen.  6,  M. 
14,  both,  and  for  2  years.  10  Hen.  6,  M.  21, 
for  2  years.  23  Hen.  6,  M.  16,  for  4  years, 
and  double  upon  strangers.  27  Hen  6,  M.  20, 
and  23,  for  5  years.  37  Hen.  6,  M.  8,  and  42, 
Tonnage  and  Poundage  first  granted  for  life ; 
and  M.  41,  assigned  into  the  subjects  bands 
for  3  years  for  the  good  of  the  seas. 

My  Lords,  either  by  the  Grant  itself  of  them, 
or  by  the  Declaration  of  the  cause  of  the  call- 
ing of  the  Parliament,  it  appears,  that  these 
were  all  granted  upon  extraoniinary  occasions : 
and  when  they  come  to  be  granted  for  life,  as 
appears  by  the  Rolls  and  printed  Statutes  of  12 
Ed.  4,  c.  13,  they  were  not  only  granted  for  the 
ordinary  defence  of  the  realm,  and  principally 
of  the  sea ;  but  likewise  that  the  kings  might 
always  have  in  readiness  a  stock  of  money  in 
their  bands  to  withstand  an  invasion,  as  is  de- 
clared by  the  very  words  of  those  statutes. 

My  Lords,  his  majesty  is  in  possession  of 
them,  and  was  pleased  by  his,  Proclamtition 

{>rinted  1626,  declaring  the  cause  of  the  Disso- 
ution  of  the  last  parliament,  as  appears  p.  17, 
to  declare  that  they  were  always  granted  to  his 


877]         STATE  TRIAllS,  1 3  Charles  I.  1 637.— w  the  CaK  qf  Sfdp-Money.  [S79 


prt^enitorsy  for  the  guarding  of  the  Seas,  and 
safety  and  defence  of  the  realm ;  and  p.  18,  is 
graciously  pleased  in  these  worcis,  to  declare 
that  be  doth,  and  mu^t  still  pursue  those  ends, 
and  undergo-  that  charge  for  ivhich  they  were 
first  granted  to  the  crown ;  and  p.  44,  that  he 
receives  them  for  the  guarding  ot  the  Seas,  and 
Defence  of  the  realm. 

My  Lords,  I  have  now  done  with  the  Ways 
which  I  first  propounded,  wherehy  the  law  hath 
provided  for  the  Defence  of  tlie  Realm.  I  shall 
add  this  only.  That  by  the  Statute  of  Winches- 
ter, which  was  made  in  13  Edw.  1,  every  man 
'  secundum  statum  et  facultates,'  for  the  words 
of  the  Statute  are  according  to  the  quantity  of 
his  Lands  and  Goods,  is  to  find  horse  and  ar- 
mour for  the  Defence  of  the  realm ;  for  that 
the  Statute  in  this  particular,  extends  not  only 
to  the  keeping  of  the  'Sea,  but  likewise  to  the 
Defence  against  Foreigners,  is  declared  in  the 
Parliament  Roll  of  3  Rich.  2,  M.  36.  and  by 
the  Statute  of  5  Hen.  4,  in  the  Parliament  RplI 
M.  34,  not  printed,  'juxta  quahtitatam  ter- 
'  rarum  et  bonorum,*  against  Invasions  each 
man  is  to  find  Armour.  And  by  the  Statute  1 
£d.  3,  cap.  5,  these  men  upon  sudden  coming 
of  strange  enemies  into  the  realm,  may  be  com- 
pelled to  march  out  of  their  own  counties  where 
they  live :  whether  they  may  be  compelled  so 
to  do  without  Wages,  I  shall  have  occasion 
afterwards  to  speak.  How  far  the  Statute  of 
Winchester  and  5  Hen.  4,  for  Arms  upon  the 
Statutes  of  4  and  5  Phil.  &  Mar.  cap.  2,  and  1 
Jac.  c.  25.  are  in  force,  I  shall  not  speak. 

My  Lords,  I  shall  now  proceed  to  the  stating 
of  the  question.  Bracton  io  the  beginning  of 
his  Book  saith,  That '  in  Rege  necessaiia  sunt 

*  hsc  duo,  anna  et  leges  quibus  utrumque  tem- 
'  pus  Bellorum  et  Pacis  recte  possit  gubernare.'^ 
Glanvill,  in  the  beginning  of  his  Book,  saith, 

*  Reg*  roajestatem  armis  contra  gentes  sibi  reg- 

*  noque  insurgentes  oportet  esse  decorat.'^ — His 
majesty^  as  he  is  lord  of  sea  and  land,  so  by 
that  which  hath  been  said,  it  appears  that  he  is 
armed  for  the  Defence  of  both. 

My  Lords,  the  Reasons  in  the  Writ,  as  they 
are  weighty,  so  firom  these  known,  Supplies^ 
whereby  tlie  law  hath  provi<|ed  for  the  Safety 
of  the  realm,  they  will  all  of  them  be  confessed ; 
and  yet  thereby  receive  Answer,  that  the  law 
bath  foreseen  and  provided  the  supplies  accord- 
ingly without  the  way  in  the  Writ. 

Firsts  The  command  in  the  Writ  being  ^  In 
'  fide  e*  Vgiancia  quibus  nobis  tenemini,'  it  is 
thence  *  fferred,  that  each  Subject's  allegiance 
biDd>;L»a)  to  contribute  to  the  Defence  of  the 
reahi  <  In  the  old  Customs  of  Normandy,  cap. 
43.  '^K^eiance  binds  '  ad  concilii  et  auxilii  ad- 
<  jumeiitum.'  This,  though  it  be  principally 
prjmrnied  by  the  Parliaraent)  both  m  Advices 
und  Aids,  yet  besides  tU'sc  extraordinary,  by 
that  which  hath  been  aaid,  we  see  both  by  the 
Tenures  in  kind,  and  pecuniary  Supplies,  that, 
without  the  assistance  thereof,  our  persons^ 
landSy  and  goods,'  by  his  majesty's  command 
atone,  are  made  contributary  thereunto,  aod 
that  in  a  lar^ge  proportioo.    Sccoodly,   The 


Rule  whereby  this  Contribution  must  be  Regu- 
lated, as  in  the  Writ,  '  secundum  statum  et 

*  facuhates,*  that  likewise  is  satisfied,  and  that 
both  for  Sea  and  Land. 

For  Land,  in  ca!»e  either  the  Statute  of  Win« 
Chester,  or  5  Hen.  4,  be  on  foot,  then  in  words 
that  of  finding  arms,  ^juxta  quantitatem  ter- 
*■  raruiti  et  bonorum.'  So,  secondly,  in  respect 
of  the  Tenures,  by  Knights-Service,  by  the 
Wards,  Marriages  and  Reliefs;  these,  I  confess, 
concern  the  Tenant  only;  but  those  other 
Tenures  in  capite  and  Grand  Serjeanty,  these 
concern  all  others,  in  respect  of  the  Licences  of 
Alienation,  and  of  the  Wardships  of  Lands^ 
held  of  other  lords,  and  that  all  the  Tenants  are 
become  hereby  wardable.  And,  Thirdly,  in 
respect  of  the  Prerogatives  before  ment^sned ; 
for  the  greater  the  Subject's  Estate  is,  the 
greater  influence  they  have  into  it,  and  propor^ 
tionably  raise  more  profit  out  of  it. 

In  respect  of  the  Sea,  this  is  so  by  the  Cus* 
toms,  Aids,  Subsidies,  Tonnage  aod  Poundage, 
before  mentioned ;  for  the  charge  of  these  it 
not  born  by  the  merchants  alone,  but  by  each 
subject  within  the  kingdom,  and  that  ^  secun* 
'  dum  statum  et  facultates  suas.' 

For,  First,  in  respect  of  the  Export:  The 
greater  the  estate,  the  mora  Wool  and  Wool- 
fells,  and  Leather,  Lead,  and  other  commo- 
dities ;  if  that  be  done  by  the  pwner,  he  beara 
the  immediate  charge;  if  by  the  merchant,  ac- 
cording to  that  proportion  is  bis  abateinent  in 
price  to  the  owner.  So  it  is  for  Goods  import- 
ed; for  the  greater  the  estate  and  meaiis  of 
livelihood  are,  the  more  each  person  buys  of 
these,  and  at  a  dearer  rate.  This  is  cleared  bj 
the  Petition  of  the  Commons  in  Parliament  29 
£d.  3,  Rot.  22,  M.  41,  that  the  merchants  had 
granted  to  the  king  40i.  upon  a  sack  of  wool, 

<  en  charge  del  people  et  nemy  des  merchants.' 
And  by  the  Statute  36  Ed.  3,  c.  11.  that  no 
Subsidy  or  Chaige  be  granted  to  the  king  by 
the  Merchants  upon  Wool^  without  assent  in 
Parhament. 

Hence  likewise  that  other  ground  of  Equity 
in  the  Writ,  *  quod  omnes  tangit  ab  oronibue 
'  debet  supportari,'  receives  Answer :  For  at 
all  have  benefit  by  the  Defence,  so  is  the 

<  compensatio  publica,'  we  see  it  comes  from 
all.  The  fuller  Answer  is  the  Parliament  Sum- 
mons of  23  Ed.  1,  for  Provision  against  tha 
French,  who  intended  *  Linguam  Anglicanam 
'  omnino  delere.'  Rot.  Glaus.  23  Ed.  1,  M.  14. 
'  Lex  justissima  provida  et  circumspectione 
'  sacrorum  principum  stabilita,*  statu t'  '  Quod 

*  omnes  tan{!it  ab  omnibus  approbatur  ;'  the 
Cliarge  must  be  borne  by  all,  so  it  must  be  ap- 
proved by  all. 

If  his  majesty  be  intrusted  with  the  Defence 
of  the  realm,  as  in  the  great  Case  between  tha 
earls  of  Hereford  and  Glocester,  it  is  said,  that. 

*  incumbit  domino    regi  salvatio  populi    sibi 

<  commis.'  and  that  '  per  jurament'  est  astrictut 

*  ad  providendum  salvationem  regni  circum- 
'  quaoue,'  because  no  man  goetb  to  war  at  hit 
own  coaige.  W^e  see  by  that  which  is  already 
taidy  that  tha  law  bath,  provided  tha  *  Stipeu- 
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'  dia  Minibterii ;'  which  that  they  do  bind  his 
Tnaje&ty  tu  the  dei'euce  and  safety  of  theHiiiig- 
dom,  nut  only  iu  point  of  caru  and  vi^ilaucy, 
but  even  in  point  of  charge  too,  I  shall  tndea* 
vour  to  prove  to  your  lordbhips  and  the  court. 

Allei^iance  we  owe  as  aii  Act  of  Ilecipro- 
•ation ;  for  as  it  binds  tlie  subject  to  Tribute 
and  Suljectiou,  so  thcrctoie  tJie  king  to  tiie 
charge  uf  Protection  by  the  ex  pence  of  these, 

*  Hex  ad  tutelam  corporuiuet  bonorum  erectus/ 
The  supplies  he  bath,  fur  these  purposes,  tie 
him  to  the  suppQ nation  of  the  Laws,  and  the 
execution  of  Justice.  SO  Ed.  1,  in  the  Case 
before  mentioned  between  the  earls  of  Glocester 
and  Hereford,  it  is  said,  that  '  dpnunus  rex  est 

*  omnibus  tt  singulis  de  regno  suo  justitiae  de- 

*  bitor ;'  which  that  he  is  so,  even  iu  point  of 
charge,  appears  in  his  majesty's  supportation  ot' 
the  Courts  of  Justice,  ami  the  Salaries  not 
only  to  your  lordships,  and  other  the  inferior 
ininisters  of  justice,  and  anciently  to  the  She- 
riflfs,  but  likewise  many  other  ways.  4  Hen.  7, 
c.  12,  the  king  shall  not  let  for  any  favour  of 
charge,  but  that  he  shall  see  Itis  laws  fully  exe- 
cuted. Pari.  33,  Ed.  1.  Hot.  1^,  Exchequer.  A 
clerk  that  akended  a  committee  of  Grievances 
recovered  Salary  from  the  kini;,  although  the 
Commission  was  ibr  the  relief  of  tliat  county. 
This  I  conceive  to  be  the  reason  of  the  decla- 
ration  in  the  Statute  of  14  Ed.  3,  c.  J.  and 
miher  statutes.  That  aids,  though  grantefl  in 
|Mirliamenty  for  Defence,  shall  not  be  brought 
into  example ;  in  that  it  might  be  conceived, 
that  the  commons  were  to  bear  that  charge 
which  principally  belonged  to  the  king.  Pat.  48 
Hen.  7,  M.  8,  it  is  recite^l.  That  whereas  a 
iate  parliament  '  in  articulo  necessitatis  pro 
'  defensione  pegni  contra  bostilem  adventum 
'  alienigeuarura,'  the  commons  granted  him  a 
large  Subsidy,  *  ultra  quam  retroactis  tempo- 
^  ribus    facere  consueverant ;'    now  the  king 

*  eorum  indempnitaii  pro&picere  vol^ns,' grants, 
that  *  non  cedat  in  pn£judicium  nee  in  pos- 
^  terum  trahatur  in  consuetudinem.'  In  Wise- 
man's  Case,  in  the  aecoud  Report,  £b.  15,  it  is 
rasoUed  that  a  Covenant  to  stand  seiied  to  the 
use  of  queen  Elizabeth,  that  she  is  the  Head  of 
the  Commonwealth,  and  hath  the  care  of  re- 
pelling foreign  hostility,  is  not  good,  because, 
aaitb  the  jBook,  the  king  is  bound  to  do  that 
€S  officio.  Com.  315.  One  reason  why  the 
king  is  to  have  Royal  Mines,  alledged  by  ail 
ttiat  argued  for  the  kinp;,  is,  because  he  is  at 
bis  own  charge  to  provide  for  the  Defence  of 
the  realiq,  which  he  cannot,  do  without  money. 
In  the  earl  of  Devon's  Case,  Co.  11,  91,  6 
Institut.  fb.  38,  and  181.  '  Thesaurus  Regis' is 
called  '  Nervus  Belli.'  For  the  practice,  the 
proof  of  tlie  particular  charges  the  several 
kings  have  been  at  for  Defences  of  all  sorts, 
would  be  so  tedious,  tl^t  I  will  omit  the  citing 
of  aoy  thing  in  this  kind.  Sir  John  Davies 
reports^  fo.  \A,  many  authorities,  and  in  tlie 
treatise  *  De  Regabfaus,  p.  81. '  Prinripcstotam 

*  cavigatiou«tu  pro  vectigalibus  pncataxe  oo* 

*  gt*nt»ir.* 

8ut^  becansK  his  m(^«sty,  iu  the  ^cmea- 


tioned  procUnnolIon,  p.  18,  and  44,  is  gnici- 
ously  pleased  to  profess,  that  he  holds  himieir 
obliged  to  undergo  tlie  charge  of  the  Defence 
of  the  realm,  and  of  tl^e  sea  in  particular,  I 
slrnll  hpare  any  further  proof  in  tliis. 

If  that  in  tlie  Writ,  that  the  Sea  *  per  gen- 
^  ttm  Anglicanam  ab  olim  dr^ft-ndi  consuevit,' 
be  not  answered  by  the  Scoti^b  Roll  of  K) 
Ed.  3,  before  recited,  which  says,  That  tlie  kin^ 
and  his  ancestors  '  Maris  Anglicani  defciisorf) 
'  antehac  const iteruut,*  nor  by  what  is  now  said. 
if  it  be  admitted,  yet  that  even  the  charge  ot 
this  defence  is  burne  '  pergentem  Anglicanam,' 
is  before  proved. 

The  next,  aikI  one  of  the  main  things  where- 
upon I  shall  state  my  question,  is  this,  iiis 
majesty  is  ni  the  actual  possession,  not  onij 
of  tlie  Service  in  kind,  for  the  Defence  of  the 
land,  by  taking  ot  the  benefit  of  the  Wardships, 
Marriages,  Reliefs,  Fines,  andbcensesof  Alteo- 
atious,  and  '  primer  seisin,'  and  of  the  prero- 
gatives beforementioned,  but  liketvise  of  the 
services  of  the  Cinque  Ports,  unless  they  be 
released  since  7  Hen.  7,  (for  then  ilieir  Ser- 
vices were  summoned)  and  of  the  Tonnage  ami 
Poundage,  and  otlieir  duties  for  tiie  Defence  of 
the  Sea :  It  appears*  not  by  any  part  of  th« 
Writ,  nor  by  any  thing  in  the  record,  that 
eitlier  the  services  of  the  Cinque  Pons  were 
summoned,  or  that  any  money  at  all  of  i>is 
majesty's  was  expended,  either  for  this  senice, 
or  at  any  other  time  for  die  defence  of  the  sea. 
My  lords,  I  desire  to  be  understood,  I  do  no: 
atfimi  that  none  was  expended  ;  only  this  ap- 
pears not  to  your  lordships  and  the  court :  hII 
that  can  be  inferred  from  the  Writ  to  ths 
purpose  is,  tliat  this  ship  for  Bucks,  is  com- 
manded to  be  at  Portsmouth  hj  such  a  day 
'  ad  proficiend'  exinde  cum  navibus  dicti  d*)- 

*  mini  regis  et  navibus  alior'  fidelium  subdi- 

*  torum  suoruuu'  By  this  it  appears  not  to  the 
Court,  that  tbotigfa  the  Ships  are  the  king's, 
that  they  are  to*^  be  set  forth  at  the  king'' 
char^  ;  for  the  chaise  may  be  borne  by  the 
subject,  for  aught  j^jpears. 

Neither,  Secondly,  doth  it  appear,  bow  many 
these  ships  were,  whereby  the  charge,  in  case 
it  were  borne  by  the  king,  mi{^it  in  any  propor- 
tion appear  to  be  answerable  to  the  supply 
beforementioned.  Those  other  ships,  'aiio- 
<  rum  6deliiim  snbditor'  nostror*  regis,'  as  ia 
truth  they  were  not  those  of  the  Cinque  Ports, 
neither  can  they  be  so  intended,  unless  it  had 
been  so  expressed. 

The  Service  of  the  Cinque  Ports,  and'  Tmi- 
nage  and  Poundage,  and  other  Duties,  are  tht 
ordinary  settled  and  known  ways  by  the  hv 
appointed  for  the  defence  of  tlie  seas;  the  vraj 
in  the  writ  by  seesing  and  altering  the  property 
of  the  subjects  goode  without  their  consenf,  ai 
in  tlie  writ,  most  needs  be  ^[ranted  to  he  a  way 
more  uauhual  and  extraordmary.  Agninst  the 
legality  of  it,  I  shall  thus  frame  my  argument 
by  WHY  of  admission  :  first,  that  in  case  the  srr- 
vuue  ui  the  ports  had  been  summonsd,  sod  ibi 
mivney  by  the  fbremontionpd  waif*  raided  Hud 
I  Uen  esfanded  upon  tkie  defiukce,  and  tkcv  bud 
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Defence  of  the  realni^  a  parliamentary  assist- 
ance  is  necessary.  In  this  it  must  be  grained, 
in  the  fli-st  piace,  that  the  law  ties  no  man,  and 
mach  less  the  king,  to  impossibilities :  and 
secondly,  that  jhe  kingdom  must  be  defended. 
As  therefore  the  law  hath  put  this  great  trust 
upon  his  majesty,  so  when  the  Supplies  which 
by  the  ways  before-mentioned  it  hath  put  into 
his  hands  fail  therein,  it  hath  provided  other 
ways  for  a  new  Supply. 

The  first  thing  that  I  shall  present  unto  your 
lordships  and  this  court,  are  the  Aids  and  Sub- 
sidies granted  in  parliament.  That  amongst 
the'  Ardua  Regni  ncgotia'  for  which  parlia- 
ments are  called,  this  of  the  Defence  not  only 
is  one  of  them,  but  even  the  chief,  is  cleared  by 
this ;  Tluit  of  all  the  rest  none  are  named  in  par* 
ticular  in  the  summons,  but  only  this :  for  all 
the  sumnE^ons  of  parliament  shew  the  cause  of 
the  calling  them  to  be,  *  pro  quibusdan  arduii 
'  negoiiis  nos  et  defeusionem  Kegni  nostri  An- 
'  glis  et  Ecdesise  Anglicans  concernentibus;' 
and  in  xhe  concliisinn  the  party  summoned  to 
be  there, '  Sicut  honorem  nostrum  et  salratio- 
'  nem  et  defensionem  Etegni  et  Ecclesiae  diligit/ 
And  in  all  the  ancient  summons  of  parliament, 
when  Aid  was  demanded,  the  particular  <Aius« 
of  defence,  and  againf^t  what  enemy  in  special^ 
was  mentioned. 

My  lords,  to  gain  time,  I  will  instance  but 
one  or  two  of  each  king's  reign.  Claus.  $3  £d. 
1,  M.  4.  dors,  that  the  French  '  ad  expugnan* 
'  dum  Regn'  nostr*  classe  maxima  et  bellatorum 
'  copiosa  multitudine  Uegn'  nostrum  invadunt 
'  et  linguam  Anglicanam  omnino  proponunt,' 
&c.  Claus.  3  £d.  2,  M.  3,  dors,  and  7  £d.  9, 
M.  8.  dors,  that  the  Scots  had  entered,  burnt 
and  destroyed  the  Marches,  and  put  tliem  to  a 
tribute.  Claus.  1  £d.  3,  pars  2,  M.  6,  and  22 
£d.  3,  M.  31,  dors,  that  the  Scots  and  Frencl^ 
had  invaded  the  realm.  Claus.  7  Hen.  4,  M. 
29,  dors,  that  the  French  were  with  a  great 
fleet.  Quasi  in  ore  Thamesis,  to  invade  the  kin^ 
dom,  and  the  king  to  go  in  person ;  after  thii 
king's  reign,  the  snmmons  was  as  now  it  is. 

That  these  '  Ardua  defensionem  Regni  coti- 
'  cemenV  ^re  the  Ai4^  and  Means  of  Defence^ 
and  not  the  way  and  manner  of  doing  it,  as 
their  counsel  therein  is  clear.  In  the  Parlia- 
ment Roll,  6  Rich.  2*  M.  9.  This  of  the  man* 
ner  and  way  and  prosecution  of  the  war  being 
given  in  charee  to  the  commons  to  advise  upon, 
they  answer  tnis, '  Nee  doit,  nee  soluit  apper- 
<  taine  al  eux  mes  al  roy.'  Rot.  Pari.  13  £d. 
3,  pars  1,  M.  11,  the  same  being  given  in  charge 
to  the  commons,  they  pray  '  que  its  ne  sont 
*■  charge  al  councel  doner  al  choses  del  queux  ils 
'  n'ont  pas  conusance :'  And  so  Rot.  Pari.  21 
Ed.  3,  M.  5,  they  excuse  themselves,  and  say, 
that  this  belongs  to  the  king  and  his  council. 

And  that  these  '  Ardua  circa  defensionem/ 
were  the  Aids,  is  expressed  in  words  in  some  of 
the  Summons,  ^t'aus.  7  £d.  2,  M.  8,  dors,  tha 
cause  of  the  parliament  to  withstand  the  Scots^ 
and  that  in  '  tarn  arduii  debetis  extendere  ma- 
*  nus  adjotrices  opportun*  auxif  faciendo/ 
Chius.  31  £d.  3.  M.  2?1;  doc^.  that  <  circa  necei* 
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not  beeo  sufficient,  that  though  in  this  case  the 
writ  had  been  legal ;  yet,  as  now  it  is,  itis  not. 
Rylie's  Case  in  the  10th  Report,  foi.  139,  and 
Trin.  18  £d.  2,  Banc.  Regis  174,  adjudged^ 
that  so  long  as  he  that  is  bound  by  tenure,  or 
prescription,  is  able  to  do  it,  the  whole  Level 
cannot  be  nase&sed  to  the  repairing  of  a  wall  or 
bank.  It  is  a  maxim,  <  Lex  non  facit  salutem,' 
nor  that  we  are  to  run  to  extraordinary,  when 
the  ordinary  means  will  serve  tlie  turn  ;  these 
rules  are  often  put  in  our  books,  I  intend  to  in- 
stance but  in  one  or  two  cases. 

The  Common  Law  is  the  common  reliever  of 
persons  wronged;  that  in  Chancery  is  extraor- 
dinary, and  therefore  no  man  can  sue  there, 
when  he  may  have  remedy  at  the  common  law. 
The  ordinary  way  of  Trial  for  Life  is  by  Indict- 
ment and  a  Jury;  when  therefore  this  may  be 
done,  and  that  the  sheriff,  with  the  Posse  Co- 
in itatus,  is  able  to  keep  the  peace,  it  cannot  be 
done  by  martial  law,  or  by  judgment  of  the 
king  and  peers  in  parliament  without  indict- 
ment, as  was  adjudged  in  the  case  of  the  earl 
of  March,  Trin.  28  Ed.  3,  Banco  Regis,  Rot. 
21.  My  lords,  the  reason  of  this  maxim  of  law 
is,  as  I  conceive,  tliese  actions  extraordinary 
are  done  extra  ordinem^  and  done  only  in  times 
of  necessity,  when  we  are  not  tied  to  any  rules 
of  law,  and  therefore  not  to  be  brought  into 
example,  nor  have  any  warrant  but  only  that  of 
necessity ;  nor  any  rule  to  guide  them  but  what, 
pro  kic  el  nunc,  shall  serve  ibr  the  bringing  of 
them  about :  the  $nme  power  then  that  may 
once  do  them,  in  the  omitting,  of  the  ordinary 
way,  may,  by  the  same  rule,  always  do  them, 
and  so  hy  consequence,  how  far  such  power  is 
tied  at  any  time,  or  in  any  thing,  to  any  rules 
of  law,  I  shall  humbly  submit  to  your  lordships 
consideration.  My  lords,  I  have  now  done 
stating  the  question,  those  things  whereupon  I 
shall  spend  the  rest  of  roy  time  are  these. 

First,  Admitting  that  the  ordinary  means 
abovementioned  had  been  all  used,  and  tliat 
they  had  not  been  sufficient ;  whether  in  ^his 
Case  his  majesty,  without  consent  in  parlia- 
ment, mtiy  in  this  case  of  extraordinary  De- 
fence, alter  the  Property  of  the  Subjects  uoods 
for  the  doing  thereof. 

In  the  next  place,  I  shalLendeavour,  to  an- 
swer some  Objections  which  may  be  made  to 
the  contrary. 

In  the  third,  place,  for  qualifying  of  this,  I 
shall  admit,  that  in  some  cases  the  property  of 
the  Subjects  Goods  for  the  Defence  of  the 
realm,  iiiay  be  altered  withchit  consent  in  par- 
liament; and  shall  shew  what  they  are  in  par- 
ticular, and  couipare  them  and  the  present  oc- 
casion together. 

In  the  fourth  place,  because  of  some  Prece- 
dents of  the  matter  of  fact,  and  likewi»e  of  all 
authorities  that  may  seem  to  prove  a  legality  in 
this  particular  of  Shipping  for  pefence  of  the 
Sea,  whatever  it  be  in  the  general,  I  shall  there- 
fore endeavour  to  answer  to  such  of  them  as  I 
have  met  withal. 

For  the  first,  that  to  the  altering  of  the  Pro- 
perty of  the  Subjects  Goods,  though  for  the 

VOL.  II r. 


B83]  STATE  TRIALS,  13  Charles  I.  \O^T.^The  King agtmat  John  Ilampden,  esq,  [8S* 


*  sariam  d^fensionem  Regni  qoanf  ad  dictam 

*  aegotium  expediend'  atixilium  necessar'  nos 
'  habere  oportet.'  Claus.  5  Rich.  S,  M.  2,  dors, 
the  king  being-  to  make  a  voyage  *■  pro  delen- 

*  sione  ilegni/  which  cuuld  nut  he  dune  wi(ii- 
out  borrowing  great  sums  of  monev ;  therefore 
the  parliament  was  called  to  advise  about  the 
assurance.  So  that,  my  lords,  it  is  clcar^  that 
the  law  hath  provided  this  parliamentary  way 
for  supplying  of  the  king's  wants  fgr  the  extra- 
ordinary defence,  and  hath  hkewise  put  th^ 
power  of  using  of  it  into  his  majesty's  own 
hands,  for  he  may  call  parliaments  when,  and 
bo  often  as  he  pleasetb. 

My  lords,  as  the  parliament,  first,  are  best 
<}uaiificd  and  fitted  to  make-  this  supply ;  (for 
some  of  each  rank,  and  that  through  all  the 
parts  of  the  kingdom,  being  there  met,  his  ma- 
jesty having  declared  the  danger,  they  best 
know  the  states'  of  all  men  within  the  realm, 
and  are  fittest,  by  comparing  the  danger  and 
inenVestates  together,  to  proportion  the  aid  ac- 
cordingly;) and,  secondly,  are  fittest  for  the 
preservation  of  that  fundamental  propriety 
which  the  subject  hath  in  his  lands  and  goods ; 
because  each  subject's  vote  is  included  in  whatr 
soefer  there  is  done :  so  that  it  cannot  he  done 
otherwise,  I  shall  endeavour  to  prove  to  your 
lordships  both  by  reason  and  authority. 

My  first  reason  is  this,  that  the  parliament 
by  the  law  is  appointed  as  the  ordinary  means 
of  supply  upon  extraordinary  occasions,  when 
the  ordinary  supplies  will  not  do  it.  If  this  in 
the  vrrit  therefore  may  without  resorting  to  that 
be  used,  the  same  argument  will  hold  as  before, 
in  resorting  ta  the  extraordinary  by  way  of  the 
ordinary,  and  the  same  inconveniency  will  fol- 
low. 

My  second  reason  is  taken  from  tlie  actions 
pf  former  kings  in  this  of  the  defence.  The  Aids 
demanded  by  them,  and  granted  in  parliament 
even  for  this  purpose  of  the  defence,  and  that 
in  times  of  immitient  danger,  are  so  frequent, 
that  I  will  spare  the  citing  of  any  of  them.  It  is ' 
rare  in  a  subject,  and  more  in  a  prince,  to  ask 
R^d  take  that  of  giil,  which  he  may  and  oaght 
to  hare  of  right. 

The  second  way  was  I^ans  and  Benevolences 
demanded  by  them,  with  promise  of  repayment 
both  for  the  ordinary  and  extraordinary  defence 
of  the  realm ;  and  that  as  well  of  all  the  sub- 
jects equally,  as  of  some  few.  Pat.  48  Hen.  3, 
M.  16,  a  commission  to  the  earl  of  Leicester 
and  others,  '  contrahendi  mutuum  in  nomine 

*  nostro  de  denariis  et  victualibu<i,'  and  other 
things  *  in  mujiitionera  navium  ponendis  et  nau- 

*  tnrum  stipendiis  cuntra  hostilero   adventum 

*  alienigenar'  in  Regnum  nostrum,  et  ad  defen- 
'  sionem  et  tuttionem  ejusd'  Regni ;'  and  pro- 
miseth  repayment.  Visii  computis  in  the  Ex- 
chequer, 26  Ed.  1,  Rot.  100,  the  king  borrows 
d'  the  merchants  28,966/. «  pro  defensione  Reg- 
«  ni,'  and  piomiseth  repayment,  Hil.  31  Ed.  1, 
Rot.  4,  and  Trin.  31  Ed.  1,  Rot,  41.  divers  sums 
borrowed  «  pro  defensione,'  and  repayment  pro- 
mised. Br.  irrot.  34  Ed.  1,  Rot.  82.  10,000/. 
paid  by  the  king  at  one  time  for  money  borrow- 


ed, this  I  confess  is  *  Arduis  Regni  negotiis. 
Br.  irrot.  11  Ed.  ii,  Rot.  1,  the  Scots  having  en- 
tered the  kingdom,  '  di versa  homictdia,  incen- 

*  dia,  et  depnedationes  perpetrantes,'  the  king 
being  in  person  to  go  against  them,  ^vrites  to 
his  council  to  provide  money ;    and  they, '  di- 

*  versas  vins  pro  denariis  providendis  exquiren-^ 
<,tes,*  resolve  to  borrow.  P.  12  Ed.  2,  Com- 
mun'  for  the  same  Cause  a  loan  upon  all 
merchants  strangers.  RoL  Scot.  1  £d.  3, 
M.  3,  the  So»ts  having  entered  the  reaha 
and  taken  divers  castles,  and  threatened  a  con- 
quest of  England,  and    *  Quia  crescit  sump- 

*  tuum  multitudo  in  tan  turn  quod  thesaurus 
'  noster  ad  sustentationem  exercituum  nosir^ 
'  nequaq*  suflicit,'  he  borrows.  Claus.  14  Ed. 
3,  M.  8,  the  king  had  borrowed  3333/.  *  pro 

*  salvatione  et  defensione  regni,  et  vult  promp* 
'  tam  solutioneci  fieri  prout  decet ;'  and  now 
assigns  it  to  be  paid  out  of  the  customs.  Wal- 
singham,  p.  179.  44  Ed.  3,  the  king  *  Sinistro 
'  usus  concilio  magnas  summas  pecunie,'  of  all 
sorts  *  mutuo  petiit,  asseverans  quod  in  defen- 
<  sionem  ecclesie  et  regni  illas  expenderet ;' 
bnt  the  people  would  not  lend.  Claus.  5  Rich. 
2,  M.  12,  dors,  the  king  '  pit>  defensione  regni,^ 
being  to  make  a  voyage  to  sea,  desired  to  "bor- 
row  money,  and  a  parliament  called  to  give  as- 
surance. 7  Hen.  4,  Rot.  Franc,  money  bor- 
rowed, 'pro  defensione,  volens  promptam  eC 
'  securam  solutionem  fieri.'  Rot.  Part.  11  H. 
6,  M.  13,  10,000/.  borrowed  *  pro  defensione/ 
and  spent,  and  the  parliament  order  the  secu«> 
rity.  Rot.  Pari.  15  Hen.  6,  M.  3,  10,000/, 
borrowed  *  pro  defensione,'  by  the  king.  Stat. 
11  Hen.  7,  cap.  10,  it  appears  that  a  Benevo- 
lence had  been  desired  by  Hen.  7,  for  the  de- 
fence of  the  realm,  and  wherein  he  went  in 
person.  Hie  known  commission  to  Cardinal 
VVolsey  for  the  Benevolence  in  March,  16  11. 
8,  it  was  tr>  withstand  '  Infestissinios  liostes,' 
of  France  and  Scotland,  wlu)  intended  to  invade 
the  realm ;  and  that  the  king's  coffers  were  no^ 
empty,  and  therefore  they  have  power  *  Com- 
'  rnunicandi  et  inducendi,  persuadendi  et  prac- 
'  ticandi  cum  subditis  regis  super  amicabilem 

*  pecuniarum  concessionem,'  2  pars.  Pat.  3T 
Hen.  8,  *  cum  pro  si^stentaiione  mgentis oneri» 
'  nostrarum  copiarum,  quas  in  present!  tam  per 
'  mare  quam  per  terram  conficere,  et  in  promp- 

*  tu  habere  cogimur  ad  re^istend*  propellend* 
'  hobtem  nostrum  Frfincorum  Regcm,  in  uefen- 
'  sionem  tutelani  et  securitatem  dilectoram 
'  suhditonim  nostrorum,  quorum  ill'  damnum 
'  et  interitum  omnibus  viis  et  modts*  molitur. 

*  Statut'  et  ex  consensu  et  scientia  concilii  nos- 

*  iri  decrevimos  aliquam  opem  de  dictis  subdi- 
'  tis  nostris  petere,  et  eaua  cum  eorum  bene- 
'  volentia  recipien'  pro  eorum  cujoslibet  facul- 

*  tate  ministrand'  nihil  dubitans  quin  sponte  et 

*  liberaliter  quisq;    pro  sua  portione  tt  fucul- 

*  tate  elargiturus  sit,  eoqueniagis  etcitiusquod 

*  id  totum  consnmat'  et  cedat  m  saara  ipsorum 

*  defcnsionem  ;'  and  the  power  is  given  to  levy 
it  as  a  Benevolence  only.  By  the  Statute  v€ 
35  Hen.  8,  c.  12,  it  appears  that  for  the  Defence 
Hen.  8,  had  borrowed  divers  sums  of  money. 
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22,  aad  Na.  Br.  97.  These  things  which  are 
peculiar  to  the  king,  either  they  he  certain  ii> 
therobelvefly  as  are  treasure-lrove,  deodands, 
wrecks,  aiid  the  like,  where  the  king  is  to  have 
ti>e  thing  itself;  and  so  if  it  be  in  money,  as 
the  dcmi-mark ;  when  in  a  writ  of  right  the 
tenant  prayeth,  that  the  seisin  may  be  enquir- 
ed, fines  '  pro  licentia  concordandi,'  it  is  the 
tenth  part  by  the  law  comprized  in  the  writ  of 
covenant,  and  tile  post-fine  one  half  so  much 
more,  and  fines  for  purchasing  original  writs 
2s.  Qd,  where  the  thing  demanded  is  40/.  or  10*. 
where  100/.  and  so  in  proportion.  Or  else  it 
is  reducible  to  a  certainty,  iis  in  all  ca^es  where 
the  party  is  to  be  amerceJ,  though  he  is  *  mi- 
*  sericordia  dom*  regis,*,  yet  the  jury  must  find 
the  amerciament ;  and  wIwmi  he  is  to  make 
fine  and  ransom  '  ad  t'oluntatem  domini  regis^* 
yet  this  fine  must  be  set  by  the  judges :  when 
the  tenant  by  knight-service  makes  default  in 
the  summous  *■  ad.exercitum,*  which  is  to  pay 
escuage  for  the  default ;  this  cannot  be  set  but 
in  parliament^  as  I'  shall  prove  hereafter. 

My  lords,  to  apply  all  to  the  thing  in  ques- 
tion, there  is  a  cause  far  raising  money  for  the 
Defence  of  the  realm,  *■  non  defiuitur  iu  lege,' 
what  will  serve  the  tui'a.  If  his  majesty,  as  in 
the  writ,  may  without  parliament  lay  20«.  upon 
the  Defendant's  goods,  I  shall  humbly  submit 
it  to  your  lordships,  why  by  the  same*reaso^  of 
law  i(  might  not  have  been  20/.  and  so  ad  infir 
nitum  ;  whereby  it  would  come  to  pats,  that  if 
the  subject  bath  any  thing  at  all,  he  is  not  be- 
holden to  the  law  for  it,  but  it  is  lefl.eatirely  in 
the  mercy  and  goodness  of  the  kin^ 

My  loras,  I  am  now  come  to  the  second  kind 
of  Proofs,  and  that  is  by  authorities.  The 
cases  wliich  in  the  first  place  I  will  insist  upon, 
will  be  to  prove  it  by  md action :  for  if  I  shall 
prove  that  his  majesty  without  parliament  can- 
not tax  his  people  for  setting  forth  of  %Land- 
Forces  for  defence,  for  making  and  maintaining 
of  forts  and  castles  for  defence,  for  victuals  for 
a  defensive  army,  for  maintenance  of  prisoners 
taken  in  a  defensive  war,  for  pledges  and  hos^- 
tages  given  hy  foreign  states  for  the  keeping  of 
peace ;  if  it  cannot  be  in  all  or  any  of  these 
particulars,  thcT  five  supports  of  a  defensive  war ; 
I  shall  then  offer  it  to  your  lordships,  whether 
it  can  be  done  at  all. 

Before  I. proceed  to  these  particulars,  I  sliall 
observe  thus  much,  my  lord%  in  the  genenij ; 
that  if  those  that  hold  by  ancient  demesne  and 
burgage,  which  are  but  base  tenure,  cannot  be 
taxed  *  nisi  sur  grand  cause,'  and*that  have 
many  privileges  in  -point  of  case  and  profit  in 
consideration  thereof,  as  they  have;  much  less 
then  can  the  tenants  by  Knights-Service  an4 
sockge,  that  are  free  tenants,  and  have  no  pri- 
vilege in  support  of  the  charge,  be  taxed.  And 
as  they  are  not  taxable,  but  *  sur  grand  cause' 
in  the  general,  do  neither  in  particular  for  this 
of  defence,  as  is  proved  hy  that  of  escuage ;  for 
if  his  majesty  without  consent  in  parliament, 
cannot  tax  his  ovni  tenants,  nor  proportion  thtt 
fine  according  to  his  pleasure,  when  the  tenant 
holds  the  land  ad  exercitvmp  for  the  defence  of 


The  third  way  was  by  anticipating  their 
T<MHs.  Trin.  29  Ed.  1,  Rot.  58,  in  the  Exche- 
quer, Writs  went  to  alt  the  sheriffs  oi  England, 

*  pro  salvatione  rcgui  ejusq;  incolarum  salva- 

*  liune,  et  inimicorum  depre^sione ;'  that  all 
the  profits  arising  out  of  their  counties,  and  the 
rents  of  all  the  king's  tenants  due  at  Michael- 
mas, be  paid  at  Midsummer,  and  allowance 
promised  in  the  next  half  year's  rent ;  and  that 
this  '  ad  turn  ardua  negoiia  uecessaria,  et  iu 
'  consuetudinem  non  trahatur.' 

My  lords,  that  not  one  or  two,  but  so  many 
king$,  and  of  such  power  and  wisdom  as  many 
c»f  them  were,  and  that  in  a  matter  of  such  con- 
sequence, and  in  tigies  of  necessity,  sliould  so 
far  descend  from  their  greatness,  or  so.  far  pre- 
judice their  right,  as  to  borrow  that  of  the  sub- 
ject, which,  without  being  beholden  unto  them, 
they  might  ta.ke  of  right,  and  bind  themselves 
to  repayment,  and  all  without  any  talvo  of  their 
"ght,  your  lordships  will  conceive  tliat  it  can 
hardly  be  imagined. 

Mv  third  reason  is  taken  from  the  incertain- 
ty  of  the  way  intended  by  tlie  writ ;   for  the 
law  delighting  in  certainty,  to  the  end  that  the 
Aubject  might  be  sure  of  somewhat  that  he 
might  caU  his  own,  hath  made  all  those  things 
that  the  king  challengcth  as  pebuliar  to  himself 
from  the  subject,  either  certain  in  themselves, 
or  else  reducible  to  a  certainty  either  hy  tlie 
Judges,  J4iry  or  parliament,  or  some  other  way 
than  by  hjs  majesty  himself,  as  indifferent  be- 
tween the  king  and  his  people.     In  this  I  in- 
tend not  such  things  as  are  common  to  the  king 
with  the  subject,  of  which  nature  ore  the  aids 
for  marrying  the  king's  eldest  daughter,   or 
knighting  his  eldest  son  ;   for  these  are  due  to 
several  common  persons  that  are  lords  of  a  ma- 
nor, as  well  as  to  the  king,  as  appears  by  the 
statute  of  Westm'  1,  3  Ed.  1,  cap.  35,  M.  28, 
and  are  not  due  by  {my  special  prerogative,  but ' 
by    Tenure;    and  yet  tlie  common   law  for 
avoiding  excess  therein,  calls  it  *  Rationabile 
'  auxiliuin ;''   and  even  this  by  tlie  statute  of 
Westm^  1,  5v£d.  1,  cap.  35,  is  put  into  cer- 
Caintj^ ;  and  the  cause  of  ma|;.iog  th^  statute,  as 
therein  is  expressed,  is,  (>ecause  tlie  people 
were  grieved  by  paying  more  than  was  requi- 
site ;   and  thereby  that  which  was  reasonable, 
became  an  unreasonable  aid.    This  statute  was 
general,  and  named  not  the  king  in  parricular ; 
but  the  statute  25  Ed.  3,  cap.  11,  is  only  in 
case  of  the  king,  and  Na.  Br.  fo.  82,  gives  the 
reason  of  the  making  of  that  statute,  because 
the  king  before  did  distrain  for  more  than  was 
fit,  and  therefore  by  reason  of  the  excess,  was 
restrained  to^  a  certtiinty  as  well  as  the  subject. 
Neither  are  Ute  taxes  and  telliages  upon  cities 
and  boroughs,  or  ancient  demesne  i^ainst  this, 
in  respoct  of  tlte  baseness  of  their  tenures  be- 
forenv&ntioncd.     And  secondly,  because  the 
subj^t  tliat  is  lord  of  such  borough  and  manor 
of  ancient  demesne,  hath  them  as  well  as  the 
kin^  as  appear^i  by  the  case  of  New  Salisbury, 
33  £d.  1,  in  the  parliament  book,  and  in  the 
new  parliament  roll,  8  £d.  2,  for  the  borough 
i)li  Cireacestefi  an4  Sr»  Tnu.  33  £d.  1;  Itot. 
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the  kingdom,  much  less  can  be  do  it  where 
there  is  no  tenure  for  that  purpose.  That 
esconge  cannot  he  set  without  parliament,  is 
lirst  the  statute  of  Running  Mead,  *  Nullum 

*  Scutagium  vel  auxilium  ponatur  in  reo;no  nos- 

*  tro  nisi  per  commune  concilium  regni  nosiri ;' 
which  though  it  be  not  printed,  yet  it  is  of  re-  • 
cord,  and  inrolled  in  the  Red  Book  of  the  Ex- 
chequer, and  cited  in  Mat.  Paris,  p^  343.  And 
thnt  as  well  before  the  confirmation  of  it,  9 
lien.  S,  as  since,  it  hath  been  by  the  judges 
reputed  to  be  a  statute  and  of  force,  appears 
by  the  book  of  5  Hen.  3,  Mordam.  53,  where 
it  is  pleaded,  and  called  by  the  natne  of  Magna 
Ghana,  and' allowed ;  and  M.  19  Ed.  1,  finiente 
20.  incipiente  Banc.  Regis  Rot.  56.  in  the  case 
of  Ralph  de  Tunney,  it  is  pleaded  by  the  name 
of  Magna  Charta  Johaunis  Regis  de  Rimning 
Mead,  and  allowed. 

In  the  Book  of  Knights-Fees  of  Ed.  l.'s 
time,  there  is  a  writ  cited,  which  went  to  the 
Sheriff  of  Hereford  thus ;  *  Datum  est  nobis 
'  intelligi  quod  plures  sunt  qui  tenent  per  ser- 

*  vitium  nulitarmm  de  nobis,  qui  contradicunt 
'  solvere  scutagia  quae  nobis  sunt  concessa  per. 

*  commune  concilium  regni  nostri ;'  therefore 
lie  is  commanded  to  levy  them.  Comm'  ^I.  8 
Ed.  2,  Rot.  dors,  many  processes  issued  for  the 
levying  of  escuage  granted  in  Ed.  1/s  time  su- 
perseded, and  quite  reltased ;  the  reason  enter- 
ed on  the  Roll  is, '  Quia  dictum  servitium  non 

*  fuit  communiter  factum;'  that  is,  as  I  con- 
ceive, that  it  was  not  done '  per  commune  cnn- 

*  cilium  regni :'  The  Books  are  express,  13  Hen. 
4.  Com.  Banc.  Na.  Br.  83.  Institut.  §  97. 

My  lords,  that  those  that  held  in  socage  or 
fcc-tlirm,  or  not  by  so  many  Knights-Fees  as 
they  were  distrained  for,  were  always  dis- 
charged, as  appears  by  infinite  precedents,  I 
shall  make  no  use  of  it,  as  the  manner  of  enter- 
ing these  discharges  upon  the  roll ;  it  is  observ- 
able, that  he  is  distrained  *  ac  si  tenerit  per  ser- 
«  viiiom  militare,'  whereas  he  holds  the  lands 
in  Socage, '  pro  quibus  servitium  aliquod  regi 

*  in  exercitibus  suis  facere  non  debet,'  and  in 
some  rolls  that  *  Rationc  alicujus  authoritatis,* 
he  ought  not  to  be  distrained  ;  therefore  '  Quia 
'  Dominus  Rex  non  vult  ilium  in  hac  parte  in- 

*  jnriari  prout  jusium  est,'  the  distresses  are  re- 
leased. Amongst  divers  precedents  for  this,  I 
shall  cite  but  one  or  two,  Br.  Trin.  34  Ed.  1, 
Rot.  20.  the  abbot  of  Abington  and  John 
Ardcn,  the  itrr-roll  of  Sussex,  7  Kd  1,  Rot.  107.. 
of  Gilbert  Gifford.  My  lords,  if  the  king  might 
have  raised  money,  and  seized  money  for  find- 
ing of  Soldiers,  or  for  their  arms,  this  manner 
of  entry,  as  I  humbly  conceive,  would  never 
have  been  suffered. 

I  am  now  come  to  the  first  particular  tliat  I 
have  instanced ;  that  is,  the  charging  the  Sub- 
ject for  finding  of  Soldiers  to  go  out  of  their 
county  for  the  Defence  of  the  realm.  My 
lordsj'in  that  I.  shall  in  the  first  place  admit 
these  three  thinj??. 

1.  That  every  man  after  the  Statute  of  Win- 
chester, *  secundum  statum  et  facoltates,'  was 
to  find  all  maAier  ol  iinns,  as  well  for  the  de- 


fence of  the  realm  againU  foreigners,  as  for  the 
peace  ;  and  tliat  I  have  before  proved  by  that 
of  3  Rich.  3,  M.  16.  and  after  by  the  statute  5 
Hen.  4. 

2.  That  upon  sudden  coming  of  strange  ene- 
mies, these  are  compelled  to  travel  out  of  tlieir 
own  counties,  is  the  statute  of  1  Ed.  3,  c.  5.  and 
so  for  appeasing  of  aay  notable  rebellion,  when 
the  king  for  the  doing  thereof  goes  in  person, 
as  appears  by  the  statute  11  lien.  4,  c.  1. 
and  18. 

3.  I  shall  admit,  that  so  lon^  as  they  remaia 
at  home,  and  go  not  out  of  their  countries,  diey 
are  to  have  no  wages ;  and  that  the  mariiioie 
shires,  and  those  ti)at  border  upon  Scotland  and 
Wales,  were  not  to  be  at  the  kind's  charge,  m 
long  as  they  remained  at  home  in  their  own 
counties  for  the  preservation  of  them ;  but  tbst 
they  were  in  that  case  themselves  to  bear  the 
charge  against  foreign  invasion,  as  of  making 
hue  and  cry,  assisting  the  sheriff  when  he  took 
the  Posse  Comitatus,  and  all  other  things  con- 
cerning the  keeping  of  the  peace. 

But  that  the  Subjects  are  taxable  either  for 
Wages  or  Victuals,  or  otherwise  for  finding  t)f 
soldiers  out  of  their  counties,  though  for  De- 
fence of  the  kingdom,  or  that  any  are  compellt- 
ble  to  do  it  at  tlieir  own  charge,  I  shall  humbly 
deny.  The  statute  1  Ed.  3,  says,  That  in  this 
case  it  shall  be  done,  as  usually  bath  been  done 
in  times  past,  for  the  defence  of  the  realm. 
My  lords,  1  shall  not  deny,  but  that  before  Ed. 
3's  time  commissions  have  issued  out  of  tbe 
chancery  fur  that  purpose;  against  which  mat- 
ters of  f^ct,  not  only  to  balance  them,  but  e^en 
to  weigh  them  down,  it  is  as  clear  that  wholt 
armies,  some  of  them  of  30,000  at  tbe  least, 
over  and  above  them  that  were  summoned  by 
their  tenure,  have  been  maintained  at  the  king's 
charge,  from  the  time  that  they  have  departed 
out  of  their  counties,  during  the  whole  time  of 
their  service,  and  that  not  only  with  promises 
of  payment,  but  that  they  were  paid  ex  The- 
tauro  RegiSf  out  of  the  Exchequer ;  and  many 
times  upon  fiiilure  of  payment,  victuals,  wages, 
and  other  things,  upon  suit  for  them  in  the  Ei- 
chequer,  full  payment  has  been  made;  of  which 
sort  in  most  kings  reigns  there  are  many  cases. 

My  lords,  this  is  the  answer  that  I  give  to  tbe 
commissions  to  the  country,  That  de  facto  the 
king  was  at  the  charge  usually  for  defeosiTe 
war.  By  the  stiitute  19  Hen,  8,  cap.  1|  tbose 
(hat  have  annuities  of  the  king  must  attend  hini^ 
when  the  king  in  person  goes  for  the  defence  U 
the  realm,  or  agaiAst  rebels :  But  there  i?  a 
special  Proviso,  that  they  shall  tiave  wages  ot 
the  king  fi>om  the  time  they  set  out  till  tbey 
come  to  the  kin<r,  allowing  twenty  miles  a  dajr» 
and  afterwards  as  long  as  they  shall  remain  la 
the  service.  Upon  a  rebellion  in  the  North  28 
Hen.  8,  against  which  the  king  intended  to  %o 
in  person,  privy-seals  were  sent  to  most  of  the 
gentry  to  attend  the  king  with  the  best  retinoe 
that  they  could  make,  and  likewise  to  brinif  the 
bills  of  their  expence  and  payment  promised, 
as  appears  by  many  of  those  pnvy-seals  remain- 
ing in  the  padace^^asarj.    And  ^'^^  *^ 
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indentures  themselves,  nv hereof  I  have  seen 
many,  it  appears  by  the  statute  2'  &  3  Ed.  6, 
cap.  2,  that  the  retainer  of  soldiers  at  the  king's 
charge,  was  as  well  for  defensive  as  offensive 
wars ;  and  abo  by  the  statute  of  3  Hen.  8, 
cap.  5. 

My  lords,  in  the  next  place  I«hall  endeavour 
the  proof  hereof  by  clear  authorities.    The  sta- 
tute of  25  Edw.  3.  cap.  8,  is,  that  none  shall 
be  compelled  to  find  arms^  but  such  as  hold  by 
such  service,  if  it  be  not  by  grant  in  parliament. 
That  this  was  not  ^  introductivum  novae  legis,' 
appears  by  a  petition  whereupon  the  statute  is 
made,  that  it  is  *  encounter  le  droit  del  roylme.' 
That  the  common  law  was  so  before  the  sta- 
tute, and  likewise  in  case  of  a  defensive  war, 
appeal^  by  the  authorities  following  ;  P.  26  Ed. 
1,  Kot.35.  dors,  the  Scots  entering  the  borders, 
a  commission  issued  Reginaldo  de  Gray,  to 
press  soldiers  in  Lancashire;  he  certified  by  his 
letter  inrolled  there,  '  qpe  san^  denieres  prest/ 
he  could  not  procure  them  to  march  out  of 
those  parts ;   and  therefore  order  is  taken  in 
the  Exchequer  to  send  money.  That  the  Scots 
had  now  invaded  the  kingdom,  appears  by  Br. 
irrot*  m.  26  Ed.   1,  in  Scaccar.  where  commis- 
sions are  inrolled  for  many  thousands  to  be  le- 
vied for  this  war  at  the  king's  wages.     Bra. 
Trin.   32  Ed.  1,  Rot.  18,   Communia.    The 
wardens  of  the  marches  of  Cumberland  and 
Westmorland  write  to  the  barons  of  the  Exche- 
quer, that  whereas  the  Scots  lay  near  the 
marches  with  a  great  army,  and  that  the  people 
of  these  cnnnties  would  not  march' out  of  their 
counties  without  wages  and  victuals,  that  they 
would  provide  for  both.    2  Pars  Pat.  10  Ed.  2, 
M.  26,  and  9  Ed.  2,  in  pari,  a  grant  to  find  one 
soldier  for  60  days  at  the  charge  of  the  town 
•gainst  an  invasion  of  the  Scots.     Now  the 
king  grants,  '  Quod  hnjusmodi  concessio  non 
'  reddat  in  pra*judiciuro,  aec  trahatur  in  ex- 
'  emplum  in  futuro.'    At  the  time  when  this 
aid  was  granted,  the  Scots  had  entered  the 
realm,  and  wasted  the  bishoprick  of  Durhfim, 
as  appears  in  14  Ed.  2,  Banc'  Reg.  Rot.  60. 
Hot.  Scot.  12  and  13  Ed.  2,  M.  7,  and  IS.  The 
tame  indemnity  upon  the  like  occasion  of  de- 
fence, when  they  found  the  soldiers  ^  ad  roga- 
*  turn  Regis,'  and  tlie  king  commanded  the 
chancellor  to  declare  as  much.    Claus.  13  Ed. 
9.  M.  38,  dors,  pars  1,  the  abbot  of  Ramsey 
discharged    ^  pro  custodia   maritima'    in  the 
county  of  Nonblk,  because  he  remained  in  his 
own  county  of  Huntington,    '  cum  equis  et 
'  armiSy'  fot  the  defence  thereof,  with  this,  that 
theretbre  it  was  not  rationi  coiuonaiu  ito  charee 
him  farther.    The  same  it  is  Rot.  Era.  21  Ed. 
S,  M.  1,  Pars  1.  Oxon.  because  they  were 
prompti  et  parati    at  home  to    defend   (he 
county.    But  the  practice,  it  seems,  not  agree- 
ing with  the  right  in  the  parliament,  20  Ed.  3, 
M.  12,  the  commons  complain,  that  commis- 
sions had  issued  out  of  the  Chancery  to  charge 
the  people  in  this  particular  and  otherwise, 
without  consent  in  parliament,  and  pray,  that 
they  nray^isobey  such  commissions.  The  answer 
Uf  that  the  commoas  had  heretofore  promised 


to  assist  the  king  with  their  bodies  and  goods  in 
the  war  with  France,  and  likewise  for  the  defence 
of  the  realm ;  and  that  the  great  lords,  consider- 
ing the  necessity  as  well  tor  defence  as  for  the 
king's  wars,  agree  thereunto,  and  yet  promise 
that  this  which  is  done  in  *  cest  necebsite,  ne 

*  soit  troit  en  consequence  n*  ensample.'  Mj 
lords,  this  is  a  full  declaration  of  the  right,  even 
when  for  the  defence,  and  yet  some  practise  to 
the  contrary.  Before  the  making  of  tlie  statute 
25  Ed.  3,  procured  the  Complaints  in  this  par- 
ticular, in  the  parliament  21  Ed.  3,  M.  22  Ed. 

3,  Pat.  8  Hen.  3. '  Fulcasius  de  Brent  inimicus 
'  publicus  et  excommunicatus,'  that  imprisoned 
the  justices  itinerant  in  Bedford-castle,  and 
held  the  castle  against  the  king ;    the  king, 

*  propter  graves  et  manifestos  excessus  quibus 
( regnum  muitiplicitur  perturbavit,'  besieged 
the  castle;  and  whereas  the  clergy,  de  tnera 
gratia y  had  granted  the  king  aid  for  the  doing 
thereof, '  Rex  nolens  gratiiim  sic  nobis  exhibi- 
'  tarn  ad  debitum  retorqueii/  declares  as  much 
by  his  letters  patent.  My  lords,  it  is  here  de- 
clared that  the  king  cannot  de  dtbito,  or  dejtirc, 
take  any  aid  against  the  subjects  wills  for  he« 
sieging  of  a  castle,  held  agauist  the  king  by  a 
public  enemy.     Rut.  Inquision'  3  Ed.  1,  Hot. 

4.  *  Kent'  coram  auditoribus  quereiarum  pobt 
<  helium  Evesham  et  pacem  proclamatam.' 
The  castle  of  Tunbridge  being  held  against 
tlie  king,  tlie  hundred  of  Feversham  was  as- 
sessed at  15/.  per  insultatiunem  of  the  castle  : 
The  jury  presents  this  as  a  grievance,  which  the 
justices  would  never  have  received,  nor  suffered 
to  be  entered  into  the  roll,  if  this  assessment 
might  have  lawfully  been  m^e.  My  lords,  tltis 
castle  and  hundred  tltey  were  both  iu  the  same 
county,  and  being  before  the  statute  of  Win- 
chester, they  are  not  compellable  to  besiege  the 
castle  ;  and  if  they  were  compellable  to  go  IQ 
person  and  with  arms,  yet  no  assessment  coiild 
be  laid  for  the  doing  thereof.  My  lords,  I  shall 
only  offer  to  your  lordships  consideration  the 
Scoti^h  roll  of  20  Ed.  3,  M.  6,  the  wardens  of 
the  marches  of  Scotland  were  to  appoint  *  £x-' 

*  ploratores  et  vigiles,'  which  were  to  espy  out 
and  give  notice  of  the  enemy's  ihtendnaents. 
By  the  commissions  in  Hen.  4,  Hen.  5,  and  U. 
6's  times,  they  wefe  *  explorandum  defensione 

*  regni,  et  partium  sumptibus  incolarum :'  But ' 
how  ?  Only  *  de  assensu  et  voluntate  sua,  prout 
'  fieri  consuevit.' 

My  lords,  I  am  now  come  to  that  of  Vic- 
tuals. The  statute  14  Ed.  3,  c.  19,  is,  «  That 
*■  for  the  Wars  the  Provision  for  them  shall  be 
'  done  by  merchants  without  commission  or 

*  other  pojwer  from  the  king,  or  any  other  power, 

*  that  the  people  may  not  he  compelled  to  sell 
'  against  tneir  wills.'  That  this  was  as  well  for 
defensive  as  offensive  war,  and  that  this  was  not 

*  introductivum  novae  legis,'  but  was  so  at  com- 
mon law,  is,  by  your  lord&hip's  favour,  clear. 
Pat.  29  Ed.  1,  M.  16,  19,  <  ad  rcprimendam 

*  malitiam  Scotoruin,'  and  to  repel  them,  Con>- 
missions  to  most  counties  to  provide  Victuals ; 
and  because  they  refuse  to  do  it,  the  king  then 
offers  them  security.    Br.  Trin.  8  Ed.  2,  Rut. 
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99.    Victuals  bought  '  juxta  forum  patria  pro 

*  miiDitione  Marchia  Scotis/  and  there  pay* 
ment  upoo  suit  adjudged.  Suroetiines  at  New* 
castle,  sometimes*  at  Carlisle,  sometimes  at 
Berwick,  as  the  war  required,  were  Store- 
Houses,  where  the  Victuals  were  laid,  and 
clerks  of  tbe  scores  to  issue  them  out.  That 
the  king  not  only  paid  for  tbe  Victuals,  but  for 
the  bouses  where  they  were  laid,  app<^'ars.  Br. 
Trio*  £d.  3,  about  the  end  of  the  Roll,  dors. 
the  burgesses  of  Newcastle  complain  in  parlia- 
ment,  that  their  houses  had  been  taken  up  long 
•time  for  thCs  keeping  of  those  Victuals  ;  this 
was  transmitted  iuto  tiie  Excl)equer  by  writ, 
which  says,  '  Volunus  hiis  pro  domibus  suis 

*  pradictis  sic  occupatis,  satisfacere,  prout  de^ 

*  bet  et  prout  justum  fuerit,  et  prout  temporibus 

*  progenitor'  nostror'  fieri  consuevit.*  « 

My  lords,  in  tlie  next  place  for  (he  I)efence. 
When  those* that  served  with  liorse  '  ad  vadia 
'  regis,'  lost  their  horses  in  the  service,  the 
owners  did  not  bear  the  loss,  but  they  were  al- 
ways paid  for  by  the  king  ;  and  therefore  when 
they  were  first  entered  into  the  serrice,  tbe 
marshal,  or  else  the  wardens  of  the  Marches, 
who  had  the  command  of  them,  did  set  down 
in  a  roll  the  horse  of  each  man,  and  the  mark 
and  price  of  each  horse,  to  the  intent  that  the 
owner  by  -this  certificate  might  be  assured  of 
the  full  value  to  be  paid  him,  in  case  the  horse 
was  lost.  «This  appears  Claus.  34  £d.  1,  M. 
16,  where  the  *  custodes  Marchia  Scotia/  as- 
signed *  pro  defensione  Marchia,'  were  to  do  it. 
Br.  irrot.  in  the  26  Ed.  1,  Rot.  105,  106,  the 
Scots  having  entered  the  realm,  divers  '  homi- 

*  cidia,  incendia  et  alia  facinora  perpetrantes,' 
there  the  horses  4ul  vadia^  for  Defence  were  to 
be  appraised.  2  Pars  Pat.  10  £d.  3,  the  same ; 
and  the  Scotish  Roll  of  the  21  Ed.  3,  M.  7, 
the  same,  prout  jus  est.  That  thereupon,  since, 
the  subject  hatii.  recovered  of  the  king,  are 
many  cases.  I  will  instance  but  in  two  or  three. 
lo  34  Ed.  1,  Rot.  16,  dors.  Robert  Heihara  re- 
covered 30  marks  in  the  Exchequer, '  pro  equo 

*  perdito  in  confiictu  Dover  inter  homines  re- 
'  gis  et  iniraicos  Francia  ;'  at  which  time  the 
French  had  assaulted  Dover,  and  burnt  the 
priorv  and  a  great  part  of  the  town.  Br.  Hil. 
17  Ed.  3,  *  pro  restauratio)ie  trium  eqoorum 

*  perditor'  at  Carlisle.  9  Ed.  3,  Com.  P.  9 
£d.  3.  Richard  Waldegrave  recovered  for 
horses  lost  at  Carlisle.  Com.  Hil.  3  Ed.  S, 
for  wages  '  pro  restauratione  equorum  perdi- 
'  tor"  and  burying  of  the  dead  when  the  ^cots 
had  entered  the  roEilm  at  Stanope-Pnrk,  for  one 
troop. 58,000^.  allowed,  <  habica  inde  delibera-  [ 

*  tione,'  and  adjudged. 

For  Castles,  the  antient  Forts  and  Bulwarks 
far  Defence,  the  statnte  14  Ed.  3,  c.  13,  says, 
That  merchants  without  any  commission  or 
power  from  the  king  shall  victual  them,  so  that 
the  people  shall  not  be  conopelled  to  sell  against 
tiieir  wall.  That  thi&  statute  in  this  particular 
is  not  '  iatroductivum  nova  l^b,'  is  cleared 
by  the  Case  Trin.  1^  Ed.  1,  Rot.  93.  Wilts,  in 
»  little  Roll,  and  in  a  great  Roll  of  the  same 
jcar^Rot.  19.  whca  in  Trin.  by  John  Eves- 


borne  Qgaimt  John  Flav.eli,  '  Quia  bfada  et 
'  garbas  suas  cepit,'  the  Defendant  says,  he 
was  Constable  o(  the  kind's  Castle  of  the  De- 
vises, and  that  he  had  *  in  pracepiis  Domini 

*  Regis,  quod  nmr'  faceret'  to  the  castle  '  de 
'  morturo  stauro  vel  de  bladiis ;'  and  of  these 
things,  and  that  by  virtue  of  this  writ,  he  took 
an  inquebt  to  know  where  he  might  have  best 
these  provisions,  *  ad  miuus  nocumentum  pa- 
'  tria  :^  and  the  jury  found  it,  that  the  Defend- 
ant might  take  it  <  ad  minus  nocuu>entum  pa- 

*  trijd  ;'  of  the  Plaintiff;  and  that  he  came  to 
the  PluintiiT's  house,  and  offered  to  buy  '  pro 

*  denariis  et  ad  usum  regis;'  and  that  because 
the  Plaintiff  refused  to  !»ell,  they  departed  from 
his  house  ;  the  issue  joined,  and  found  against 
the  Defendant ;  100  marks  damages  given  tbe 
Plaincitf,  and  adjudged.  There  were  always 
antiently  visores  operationum,  and  they  upon 
oath  certified,  that  ihey  saw  tlie  king's  money 
expended,  which  was  demanded  in  the  Exche* 
quer.  And  for  Victuals,  as  they  were  bought 
with  the  king's  money,  so  when  they  grew  stale, 
or  the  danger  was  passed,  they  were  siild  again 
to  the  king's  use. 

My  Lords,  that  even  in  the  time  of  war, 
when  the  Frontier  Towns  and  Castles  were  be- 
si^ed,  and  the  Borders  invaded,  that  even 
then  the  king  did  bear  the  Charges,  appears  by 
the  allowances  in  the  Exchequer,  Trin.  37  Ed. 
1,  Rot.  47,  '  pro  tuitione  Newcastle  contra 
*■  Scotus,  qui  hostiiiter  Regnum  in  partibiia  iliis 

*  invaserunt.'  M.  31  Ed.  1,  Rot.  3,  the  Scots 
besieged  Carlisle,  26  Ed.  1,  and  allowance  now 
de  exUtbus  Castr'  which  was  the  king's.  And  in 
the  37  Ed.  1,  75,  10,000/.  allowed  pro  ingciC 
and  Trin.  32  Ed.  1,  Rot.  11,  13.  Visis  comput. 
38  Ed.  1,  Rot.  71.  '  prout  ju&tum,  quia  Scoti 
'  contra  regero  ho^tiliter  insurgunt,'  therefore 

*  de  thesauro  Regis,*  Berwick  is  fortified ;  et 
Rot.  78,  dors,  it  appears  that  the  sheriff  of 
Yorkshire  had  carried  10,000/.  ^  de  Uiesaare 
'  Regis*  to  those  parts.  Br.  M.  17  Ed.  2, 
'  propter  frequentes  egressus  Scotorum  in  reg- 
^  no,'  the  Castle  of  Sandali  at  the  king's 
charge  is  fortified  protifj/is^um,  and  allowance 
given.  And  Brevia  Hil.  titat  year  the  castle  of 
Uorney  for  the  same  cause  was  fortified,  the 
Scots  hnving  entered  '  circa  pradict*  Cast  rum 

*  et  apud  Lancaster.'  d  et  4  Phil,  et  Mar. 
Dyer.  163.  b.  One  in  execution  for  debt  in 
the  Fleet,  who,  as  the  Book  saith,  was  a  roan 
very  necessary  fur  the  war ;  and  it  was  moved 
by  the  kine*s  attorney,  *  per  mandatum  coo- 
'  cilii,*  if  the  prisoner  miglit  be  licensed  witk 
a  keeper  by  the  queen  to  go  to  Berwick  for  the 
defence  of  it,  or  no ;  and  it  was  held  by  all 
the  Judges  «f  the  King V Bench  and  Commoa 
Pleas,  that  the  license  was  not  good  ;  and  4  et 
.)  the  same  Case  cited  accordingly  to  baye  been 
the  opinion  of  all  the  Judges. 

My  Lords,  for  Prisoners  taken  in  defensive 
Wars,  and  likewise  for  pledges  and  bottagqs 
for  securing  the  peace,  that  the  chaige  and 
maintenance,' and  tbe  carrying  them  to  tibe  se- 
^'eral  places  of  their  abode,  have  been  always 
borne  by  the  kings  of  this  cealno,  the  aUowuicit 
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thereof  in  the  Exchequer  are  so  frequent,  that 
I  intend  to  cite  none  of  thero,  save  that  for  the 
prisoners  taken  in  the  conflict  at  Dover  before 
spoken  of,  which  is  Conun*  4  Ed.  8,  Rot.  22. 
dors,  neither  do  I  find  it  at  any  time  stood 
upon,  save  only  8  Ed.  2,  among  the  Br.  Trin. 
B  Ed.  2  Rot.  88,  dors.  But  the  reason  is,  be- 
cause that  after  the  death  of  Kd.  1,  in  the  com- 
mission of  granting  tl>e  Constabit  ship  of  tlie 
Castle,  no  mention  was  mude  of  tiie  prisoners ; 
and  yet  even  in  thnt  Case,  upon  a  MonstravU 
Regi,  a  writ  of  Privy  Seal  is  awarded  for  al- 
lowance proutjuslutn. 

My  Lords,  if  in  all  these  particulars  of  Sol- 
diers, Viciuals,  Castles  and  Forts,  Horses,  Pri- 
soners and  Pledges  in  case  of  a  defensive  war, 
the  main  supports  of  them,  the  kings  could  not 
tax  their  subjects,  but  have  borne  the  charge 
thereof  themselves ;  1  shall  then  offer  it  to  your 
lordships  lo  be  so  for  the  defence  in  general. 

My  ix)rds,  I  he  Allowances  in  the  Exchequer 
in  all  the  particulars  before-mentioned  are  fre- 
qncnt.  In  the  Case  of  Mines,  the  profits  of 
silver  mines,  that  they  upon  an  accompt  in  the 
£xohequer  were  always  answered  unto  the 
king,  was.one  of  the  principal  arguments  for 
the  king's  right  thereunto;  and  there  fo.  320, 
it  is  held.  That  in  all  things  that  concern  the 
Revenue  of  the  crown,  because  they  are  there 
debated,  the  Record  of  the  Exchequer  shews 
not  only  the  course  of  the  cQurt,  but  what  the 
luw  is  through  the  kingdom. 

My  Lords,  that  in  cases  of  War  and  Embas- 
sies the  Chequer  made  Allotvanoes,  and  with 
what  great  consideration,  appears  by  the  sta- 
tute b  Rich.  2,  c.  10,  that  ihey  were  not  al- 
lowed by  the  court,  till  the  party  brought  the 
great  seal,  or  the  privy  seal  for  it.  And  if  a  Writ 
of  Allowance  came  to  the  Exciiequer  before  the 
court  had  examined  the  accompt,  yet  they 
never  made  Allowance  until  the  court  had  exa- 
mined it.     Hill.  25  Ed.  1,  Rot.  22.    *  Licet 

*  breve  de  cUocatione  pendit  de  1,000/.  allo- 
'  candis  tain  en  ante  allocationem  factam  oportet 

*  inquirend*  si  pecunia  ilia  ad  opus  Regis  deve- 


*  nit  et  quod  ipsi  doceant  super  hoc  Curiam 
<  Regis.'  And  Trin.  25  Ed.  1,  Rot.*  47,  the 
Allowances  are  never  in  gross,  but  by  particu- 
lars. 

My  Lords,  the  next  proof  that  I  shall  hum- 
bly oflTer  unto  your  lordships,  is  in  that  of  bor- 
ro%ving  of  Mon^  by  the  king  fbi'the  Defence 
of  the  realm ;  which  as  they  have  usually  done 
it,  so  it  is  as  clear,  that  n(«t  only  upon  Peti- 
tions, their  own  pleasure,  and  upon  grace,  but 
likewise  upon  son  they  have  been  adjudged  so 
to  do  in  the  ordinary  courts  of  justice.  Comra' 
Pasch.  31  Rot.  41,  149/.  borrowed  of  Henry 
Thompson,  *  pro  defensione  totius  Regni,'  was 
sued  for,  nnd  repayment  ordered.  M.  10  Ed. 
2,  Rot.  160.  *  Grandes  pccunis  sumniae'  bor- 
rowed by  the  king  for  thnt  purpose,  and  order 
lor  repayment.  Br.  3  Ed.  2,  Comm*  Princip. 
Rot.  664/.  My  lords,  in  this  particular  I  shall 
cite  but  this  one  c»se  more,  Comm*  Pasch.  29 
£d.  1,  Rot.  18.  the  king  <  pro  urgentissimis 
^  fegni  negotiis  et  defensione  totius  regni/  had 
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seized  divers. sums  of  money  in  all  the  Ab« 
hies  and  Cathedrals,  and  other  religious  houses  , 
in  the  realm, '  et  quo  citius  commode  poterit' 
promised  payment.  In  the  parliament  29  Ed. 
1,  at  Lincoln  the  king  is  petitioned  for  repay- 
ment of  these  monies,  who  promiseth  repay- 
ment '  Ita  quod  regis  eonscientia  super  hoc 
*  exoneret,'  and  there,  and  Rut.  19.  divess  sums 
are  adjudged  to  be  paid. 

*My  Lords,  I  shall  thus  hnmbljofller  this  unto 
your  lordships,  that  if  the  king  had  conceived^ 
that  when  himself  wanted  money  for  the  do- 
fence,  that  he  might  have  charged  his  subjects, 
he  would  never  have  made  this  answer  of  Re- 
payment, *  ad  exonerandum  conscientiam'  for 
then  in  equity  and  conscience  the  parliameol 
should  have  taken  care  for  the  satisfaction  of 
these  debts,  or  should  at  leastwise  have  distri- 
buted part  of  the  charge  upon  all  his  subjects ; 
neither  should  the  patties  have  had  full  satis* 
faction  for  all  their  debts,  but  should  have 
borne  part  themselves.  By  the  statute  35 
Hen.  8,  c.  12.  the  king  for  the  Defence  of  the 
realm  had  divers  great  loans  made  to  him. 
Now  likewise  there  being  great  cause  of  new 
defence  against  France  in  Scotland  in  aid 
of  the  king,  they  release  the^e  Assurances 
given  by  the  king,  and  likewise  release  to  the 
king  all  suits  and  petitions  concerning  those 
moneys. 

My  Lords,  I  am  now  come  to  the  other  au- 
thorities for  proof  thereof,  which  is  by  acts  of 
parliament  My  Lords,  before  I  come  to  the 
acts  of  parliament  themselves,  I  shall  humbly 
offer  unto  your  lordships  the  Summons  and 
Preparatives  to  them. 

First,  Tlie  *  ardua  regni  negotia'  for  which 
they  are  called,  are  principally  '  defcnsionem 
'  concementia ;'  that  these  are  not  the  way  and 
manner  of  Defence,  ai:d  their  advice  therein^ 
but  (he  Supplies  and  Aids  for  this  Defence^ 
I  have  presented  clear  Proofs  to  your  lordships 
before.  That  these  Aids  cannot  be  raised 
without  tlieir  consents,  is  strongly  inferred  ia 
this,  that  the  kt^ights  of  the  shires  are  to  have 
'  plenam  et  sulhcientem  authoritat^m  pro  se  et 
<  comitate  comitstus  pncd'  ad  faciend'  et  con-  . 
^  sentiend'  to  the  things  in  *  negotiis  ante  dictis.' 
If  this  might  be  done  without  consent  of  the 
commons,  this  in  the  writ  would  be  needless. 
But  that  this  cannot  be  done  without  their  con* 
sents,  is  cleared  By  the  words  following  in  the 
negative,  *  Ita  quod  pro  defcctu  potestatis  bu- 

*  jusniodi  dicta  negotia  infecta  non  remtineant 

*  quovismod.'  This,  mv  lords,  is  the  constant 
form  of  modern,  and  all  the  aniient  Writs,  and 
shews  clearly  that  the  commons  without  their 
consents  in  parliament,  are  not  chargeable  to  a 
defensive  war. 

In  the  acts  of  parliament,  I  will  begin  with 
that  of  William  the  Conqueror,  anno  4  of  his 
retgu ;  which  besides  that  it  is  cited  in  the  pre- 
face of  the  Bth  Report,  and  Instit.  fol.  75,  and 
by  Ingulphus  fo.  619,  and  Mr.  Selden  in  his 
Eadmerus,  page  171,  it  is  likewise  upon  Re- 
cord, and  inrolled  in  the  Red  Book  in  the  £<- 
chequer.    The  words  lire  these,  *  Volomus  et 


fi95]  STATE  TRIALS^  IS  Charles  I.  Wil.— The  King  against  John  Hampden,  aq,  [S90 


*  firmiter  pnecipiQius  et  concedimus  quod  omnes 
'  liberi  homines  totius  monarchise  regni  nostri 

*  aoglise,  kabeant  et  teneant  terras  suas  et  pos- 

*  sessiones  suas  bene  et  in  pace  iibere  ab  ooini 
'.oaactione  in  justa  et  ab  omni  tallugio.  Ita 
'  <]uod  nihil  ab  eis  exijsatur  v^i  capiatur  nisi 
'  servitiu'n  suum.  liberuin  quod  de  jure  nobis 

*  facere  debent  et  facere  tenent*  et  coiicessum 
'  jure  hsrcditario  in  perpetuum  per  commune 
'  concilium  totius  regni  nostri  prsed'/ 

My  Lords,  the  words  by  reason  of  the  dis- 
junctive *■  et  ab  omni  tallagio'  are  plain,  that 
the  king  sliall  not  exact,  nor  take  any  thing  of 
any  freeman,  but  what  his  Tenure  binds  him 
unto.  As  in  words,  by  reason  of  tiie  generality 
of  them,  it  extends  to  cases  of  the  defence  of 
the  realm  ;  that  it  doth  so  in  intent,  I  shall  en- 
deavour thus  to  prei>ent  it  to  your  lordships.    • 

The  Military  Services  before  mentioned  for 
the  Defence  of  the  realm,  they  are  by  Bracton 
attributed  to  the  Conqueror's  I  nstituiion;  for  in 
his  second  Book  fo.  SQ,  speaking  of  them,  he 
saith,  '  Secundum  quod  in  Conquestu  fuit  ad 
'  inventuro/  Plowden^in  the  Argument  of  sir 
Thomas  Tresham's  Case,  means,  the  Conque- 
ror hod  to  do  it  by  reason  of  the  many  Attain- 
ders of  those  that  took  part  with  Harold,  and 
after  his  death  with  Edgar  Atheling.  That  he 
did  it  in  a  great  part,  appears  by  Matth.  Piiris 
fo.  8,  thnt  he  put  all  the  clergy  that  before  held 
in  Franke  Aimogue  suh  strvituie  MUitari  to  do 
service  tempore  hostilitatut,  and  by  the  county 
palatine  of  Durham  and  Chester  in  those  places 
of  danger.  In  the  Book  of  Knights  Fees  in 
Hen.  2u's  time,  it  appears  by  the  Certificate, 
they  had  sometimes  *  de  veteri  Feoffaroent'' 
and  sometimes  '  de  novo/  And  by  some  of 
them  it  appears,  that  the  tenures  *  de  novo  Fe- 
'  ofiament^ '  were  before  king  Stephen's  time, 
and  therefore  it  is  probable  that  the  Veteri 
might  be  those  created  by  the  Conqueror.  The 
Provision  for  Soldiers  pay  by  tenures  was  like- 
wise of  his  Institution,  as  appears  by  that  be- 
*fore  cited  out  of  the  Black  Book,  lib.  1,  cap. 
S7,  that '  in  primitivo  regni  statu  post  conques- 

*  tum  ad  stipendia  et  donat*  militum*  out  of  the 
castles  and  other  lands  *  in  quibus  agricultura 

*  non  eiercebatur  pecunia  numerata  succres- 

*  cebat.'  The  policy  and  provision  of  the  Con- 
queror for  tha  Defence  bemg  by  Tenures,  when 
in  this  act  of  parliament  he  says,  *  quod  nihil 
'  ab   iis  exigatur  vel   capiatur,  nisi  servitium 

*  suum  quod  de  jure  nobb  facer*  tenentur,'  I 
humbly  conceive  shews  plainly,  that  the  sub- 
ject  was  not  otherwise  to  be  charged  for  the 
Defence,  nor  further  than  by  their  tenure.  This, 
my  lordb,  further  appears  by  other  parts  of  that 
act  of  parliament,  where  speaking  of  any  thing 
of  Charge  that  is  to  be  done  according  to  their 
tenures,  as  that  all  ^  bene  s^  teneant  in  equis  et 
'  annis  ad  servitium  suum  integrum  faciend'.' 
But  in  the  next  place  speaking  of  the  Defence 
it  saith,  that  all  within  the  realm  *  sunt  fratres 
'  conjurati  pro  viribus  et  facultatibus*  to  defend 
the  kingdom  and  the  peace,  '  et  ad  judicium 
*■  rectum,  et  justitiam  faciend' ;'  the  coupling  of 
the  D«fenc«  with  that  q(  tb^  peaoe^  and  doing 


justice,  sliews  the  personal  care  that  all  by  ' 
their  oatli  of  allegiance  ought  to  bear  to  tiie 
common  peace  and  good  of  the  realm. 

The  next  Statute  that  I  shall  present  to  vour 
lordships,  is  that  of  Running  Mead,  17  .Johan- 
nis  regis ;  the  words  are  tl>ese,  *  Nullum  6ci>> 
'  tagium  vel  auxilium  pona  in  regno  nostro  nisi 
'  per  commune  consilium  regni  nostri  nisi  ad 

*  corpus  nostrum  redimtriuiV  Hud  (o  knight  his 

*  eldest  s<m,  and  to  marry  his  eldest  daughter. 
As  iu  words  these  extend  to  the  Defence  ;  be- 
cause all  Supplies  for  that  purpose  from  the  sub- 
ject, they  are  only  in  ouxUium,or  in  subveaiioHC 
expentor*  of  the  king,  who  as  before  is  provided, 
is  prill cipally  bound  thereunto  :  so  may  the  in- 
tent hkt'wisc   be  further  gathered,  nrst  from 
ihi«,  that  the  word  auxilium  is  joined  witli  that 
ot  Scutage,  which  is  for  the  Defence ;  and  like- 
wise from  this,  that  particular  satisfaction  is 
made,  by  other  parts  of  that  statute,  to  those 
that  had  been  disseised  by  R.  2,  and  king  John, 
which  were  things  done  only  for  the  increase 
of  their  revenue,  without  shew  uf  the  common 
dofence.    That  both  before  9  Hen.  3,  and  af- 
terwards 20  £d.  1,  this  was  a  Statute,  and  so 
accouuted,  I  have  before  proved.    And  in  the 
book  5  lien.  3,  it  is  called  by  the  name  of 
I  Magna  Charta  sans  addition.'    So  37  Hen.  3, 
in  that  solenm  confirmation  observed  by  Matth. 
Paris,  p.  115,  this  of  Running  Mead  is  con- 
firmed by  the  name  of  Mag.  Char,  and  50 
Hen.  3,  p.  1220,  which  I  note  only  to  this  pur- 
pose ;  that  of  speakiug  of  Mag*  Chart',  this  of 
Ilunniag  Mead  is  intended  as  well  as  that  of  9 
Hen.  3,  as  part  tliereof,  and  bodied  both  toge- 
ther; yet  that  neither  of  them  were  observed 
either  mking  Johu*s,  or  Hen.  3's  time,  our  his- 
tories are  full  of  it.     And  by  the  pope^s  bulls  of 
12  and  13  Hen.  3,  tlie  pope  absolvmg  the  king 
from  his  oath  iu  their  confirmation,  doth  it  be-  - 
cause,  as  the  words  of  the  bulls  are,  *■  Juramen- 

'  tum  peccati  vinculum  esbe  non  debet :'  nei- 
ther till  after  29  £dw.  1,  as  I  shall  hereafter 
prove,  were  they  at  all  observed  in  the  things 
concerning  the  king's  prerogative. 

The  next  that  I  shall  cite,  are  the  statutes  of 
25  £div.^l,    and   the  statute    '  De  Tallagio 

*  non  concedendo.'  That  of  the  25  £«lw.  1, 
c.  5  &  6,  the  grievance  is  for  aids,  tasks  and 
prizes  taken  through  the  reH«m,  for  the  wars, 
shall  not  be  brought  into  any  custom  for  any 
thing  before  done,  be  it  by  roll  or  any  other 
precedent  that  may  be  found;  and  further 
Krants,  that  for  no  business  from  henceforth, 
he  will  take  any  such  aids,  tasks  and  prizes,  but 
by  common  consent  in  the  parliament  of  the 
realm^  and  for  the  common  profit,  saving  the 
ancient  aids  and  prizes  due  and  accustomed. 
My  lords,  though  by  the  copulative  it  is  clear 
enough,  that  there  must  be  a  consent  and  com- 
mon profit  concurring,  and  although  tlie  saving 
of  the  antient  prizes  and  aids  accustomed  might 
well  enough  have  been  satisfied  in  the  aid  ex- 
cepted in  Running  Mead,  and  the  prizing  of 
wines  and  purveyance ;  yet  to  out  these  and 
all  other  scruples,  the  statute  *  De  Tallagio/ 
(&c.  made  afterwanl»  for  thi^t  purpose,  i^  9^ 
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3oIate  and  general :  That  no  taUinge  or  aid 
sh^Il  be  taken  by  the  king,  nor  that  any  of  his 
officers  shall  take  any  corn,  leather,  cattle,  or 
any  other  goods  v«-ithout  the  consent  of  the 
partv. 

luy  lords,  to  bring  these  statutes  to  the  thing 
in  question,  that  these  things  cannot  be  done 
though  for  the  defence,  the  times  of  the  making 
of  them,  and  the  circumstances  concurring 
thereunto,  I  shall  present  unto  your  lordships. 

That  of  the  25th  of  £dvr.  1,  by  the  date  ap- 
pears, was  the  10th  of  Oct.  25  Edw.  1.  My 
lords,  the  king,  the  12th  of  Aug.  before  being 
at  Odimer  ready  to  go  over  into  Flanders,  the 
parliament  being  then  summoned  by  his  letters 
jxatents,  Rot.  Pat.  25  Edw.  1,  m.  7,  tiiking  no- 
tice of  the  constables  and  marshals  departure 
from  the  court  in  displeasure,  and  of  the  ru- 
mours of  the  people,  that  the  king  refused  to 
seal  articles  sent  him  for  the  common  profit, 
for  the  redress  of  divers  grievances  done  to  the 
people.  For  the  Grievances  he  saith,  that  with- 
out'tliose  things  he  could  not  have  defended 
Che  realm,  and  yet  soith,  that  he  is  sorry  for  it, 
and  prayeth  that  this  ma^r^  be  bis  excuse,  as 
that  he  hath  done  those  tilings,  neither  to  buy 
lands  nor  tenements,  nor  castles^  but  to  defend 
bioQself  and  the  whole  realm ;  and  that  if  he 
returned  again,  he  would  have  all  know,  that 
he  had  an  intent  to  amend  all  those  things,  to 
the  honour  of  God,  and  content  of  his  people; 
cb:it  if  he  dies  iiJ  this  service,  his  heirs  shall 
make  amends.  Hereby  it  appears,  that  the 
giievanpes  that  prpcureci  this  statute,  were  for 
the  defence  of  the  realm ;  therefore  from  hence 
it  follows,  that  the  ^id  and  -taxes  there  n^en- 
tioned  were  for  the  defence.  So  likewise  that 
the  exception  of  the  an  tie  nt  aids  extends  not 
to  those  of  the  defence,  that  being  the  thing 
wholly  complained  of.  This  declaration  of  the 
king  was  the  12th  of  August ;  the  September 
after  the  king  beiit^  at  WinchelseR,  those  arti- 
cles are  sent  unto  him,  to  which  he  deferred  for 
the  present  to  give  his  assent  unto  them,  be- 
cause his  council  was '  not  there,  and  so  sails 
over  into  Flandert.  This  statute  of  the  25th  of 
£dw.  Ij  is  past,  the  king  beyond  the  sea,  the 

*  Tpste  Edvardo  filio  nostro;*  at  his  return,  as 
appears  by  Walsingham,  p.  42,  the  king  is  de- 
sired to  confirm  these  articles,  which  in  Wal- 
stngbam,  p.  40,  are  the  same  word  for  word  as 
the  statute  *  De  Tallagio,'  whioh  the  king  dien 
deferred :  27  Edw.  1,  thev  desire  it  again,  which 
tbe  king  doth  nith  a '  Salvo  jure  corons  uostrse 
^  in  fine  adjecto,  quod  cum  audissent  comites 
'  cam  disptacentia  ad  propria  discesscrunt,' 
saith  the  Author,  'sed  revocatis  ipsis  ad  quind' 

*  Pasch*  omnia  sunt  conce<isa.' 

That  the  Statute  *  DeTallagjo*  was  after  that 
of  25  Edw.  1,  is  plain  in  this,  by  the  king's  go- 
ing over  into  Flanders  without  assenting  unto 
any  articles,  in  Sept.  and  10  Oct.  following,  as 
appears  by  that  statute  25  Edw,  1,  itself,  it  wns 
iniide;  and  likewise  by  the  statute  '  De  Tal- 

*  Ingio*  itself,  the  king's  releasing  all  rancnur  to 
the  earl  marshal  and  constable  who  had  most 
OvTcuded  him,  and  first  preteBted  these  articles 

VUJ^.UJ. 


to  the  ,king.  My  lords,  I  shall  add  tliis  only, 
as  I  conceive  it  will  not  be  proved,  that  this 
king  either  before  or  after  the  making  of  this 
statute,  or  any  of  his  successors  since,  ever 
claimed  this  absolute  power  over  their  subjects, 
as  to  lay  aids  and  taltinges  upon  thenn  for  i]\% 
supportntion  of  their  own  piivate  estates,  ab- 
stracted from  the  common  defence  or  j^ood  of 
the  kingdom.  This  king  at  this  time,  we  see 
by  his  own  declaration,  vias  far  from  it.  This 
last  Statute  fully  satisfied  those  that  desired  it ; 
for  as  Walsin<:ham  saith,  'Ad  eorum'volum 
'  absolute  omnia  sunt  concessa.'  If  therefore 
it  extends  not  to  that  of  defence,  I  shall  hum- 
bly offer  it  by  what  construction  of  it  our  an* 
qestors  judgments  and  discretions  will  be  frqed 
from  a  great  deal  of  censure,  ^hat  yvexe  so  well 
contented  with  it. 

My  lordb,  Mag^  Chart,  beiug  confirincd  at 
the  same  time  when  the  statute  25  Edw.  .1,  was 
made,  and  both  that  and  the  statute  '  De  Tal- 
'  lagio'  being  only  articles  upon  Mag.  Chart, 
they  were  all  of  them,  |ls  I  conceive,  intendeti 
in  the  subsequent,  and  so  often  con6riniitiofi 
of  Magna  Charta. 

My  lords,  the  next  is  the  statute  of  14  £d.  3, 
c'  1,  that  the  people  shall  not  be  compelled-  to ' 
make  any  Aid,  or  to  sustain  any  charge  but  in 
parliament.  That  this  cannot  be  done  fpr  the 
defence,  will,  as  I  conceive,  be  in  forced  from  • 
the  words ;  for  a  great  subsidy  having  been 
granted  as  well  for  the  war  on  tlib  side  the  sea, 
4hat  is  for  defence,  as  for  the  French  wars,  it  is 
declared,  that  this  shall  not  be  drawn  into  ex- 
ample, and  that  out  of  parliament  they  ^hall 
not  be  compelled  to  sustain  any  charge;  and 
,thep  it  14  further  enacted,  that.this  subsjdy  and 
all  the  profits  of  wardships,  .escheats,  and  other 
profits  of  the  realm,  shnu  be  spent  for  defence 
and  safeguard  of  the  realm,  and  the  wars  ia 
Scotland  and  France,  and  not  odierwhere ;  so 
that  this  statute,  as  I  conceive,  all.  put  together, 
bears  this  sense.  That  the  subsidies  granted  in 
parliament,  and  the  wardships  being  a  fruit  of 
the  tenures  created  for  tlie  defence  of  tlie 
realm,  and  other  profits  arising  Jo  the  king  by 
way  of  prerogative,  are  to  be  spent  for  the  de- 
fence of  the  realm,  and  tlie  king*s  other  wars  ; 
but  that  no  aid  or  charge  for  any  of  these  cap 
be  laid  upon  tlie  commons  without  consent  in 
parliament.  Mv  lords,  that  the  practice  of  the 
king,  I  mean  &lw.  3,  was  contrary  to  these 
statutes,  and  that  they  were  not  kept,  appears 
by  the  Parliament  Roll,  15  Edw.  3,  m.  9,  the 
next  year  after,  where  the  commons  she^v'that 
their  goods  were  seized,  and  their  bodies  im- 
prisoned without  any  suit' commenced  ajg^in^t 
them. 

My  lords,  the  next  which  I  shaH  cite  are  tlie 
statutes  of  25  Edw.  3,  and  1  Rich.  3,  against 
Loans  and  Benevolences,  which  I  shall  humbly 
offer  uoto'ynur  lordships  on  thi^ground,  '  Ad  ea 
*  quas  frequentius  acciderint  adp^rantur  leges.' 
As  for  my  part,  I  have  seen  general  loans  and 
benevolencrs,  but  they  were  for  the  defence ; 
so  I  conceive,  if  they  were  othenvise,  they  were 
but  few  in  respect  of  the  otliers.   The  coiiunpn 
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grievances  therefore  being  by  loans  and  bene- 
volences of  that  nature,  these  &tatute&,  I  con- 
ceive, were  made  against  them  ;  for  these  not 
being  within  the  wonfs  of  any  of  the  forcner 
statutes,  that  therefore  the  kings  might  with 
the  more  colour  put  them  io  practice,  and  on 
the  other  side  being  as  equally  dangerous  to 
the  subjects,  because  of  the  displeasure  by  de- 
nial, they  procured  the  statutes.  That  Lo^ns 
for  the  Defence  were  after  25  Edw.  3,  counted 
unlawful,  appears  by  Walsingham,  p.  179;  that 
4i  Edw.  3,  the  king  *  Sininro  conbdio  magnas 

*  summas  pecuniaj*  of  all.  sorts  *  petiit,  asserens, 

*  quod  in  dcfensioncm  ecclesise  et  regni  illas  ex- 

*  penderer,'  but  that  the  people  would  not  lend. 

My  lords,  the  next  wtiich  I  shall  cite  h  di- 
rect in  words,  which  though  it  be  not  an  act 
of  parliament,  yet  the  weight  of  the  authority 
by  putting  of  it  will  appear.  In  the  second 
part  of  tile  Parlianiciit  Boll,  2  Hd.  2,  m.  3,  4, 
5,  the  king  being  beset  with  the  enemies  of 
France  and  Spain,'and  Scotland,  who  all  three 
by  land  and  sea  invaded  the  realm;  the 
privy-council  not  willing,  in  a  ti<iu|::  so  much 
concerning  the  realm,  to  take  the  whole  charge 
of  it  upon-  themselves,  nor  desiriug  s>o  soon  to 
call  a  parliament,  a  parliament  but  a  little  be- 
fore beins  dissolved ;  thcv  therefore  rcs'dved 
to  assemble  a  gr^at  council  of  most  of  the 
l)ishops,  lords  and  other  great  men  and  suges 
of  the  realm,  who  meeting  and.  finding  the  ab- 
solute necessity  of  a  preparation  for  defence, 
and  that  the  king  wanted  money  to  do  it;  what 
their  full  and  final  resolution  in  tl^is  case  of 
extremity  fur  defence  was,  I  shall  read  the 
words  of  the  Holl ;  they  say,  *  Pur  conclusion 

*  final  quils  ne  poicnt  ces(  niischi^fe  remedier 

*  sans  charger  les  comm'  del  royalme,    quel 

*  charge  ne  poient  de  fait  nc  grant  sans  parlia- 

*  meut :'  and  therx^fore  the  necessity  being  ur- 
gent, the  great  men  lend  money  for  -the  pre- 
sent, with  advice  presently  to  call  a  parlia- 
ment, as  well  to  provide  for  the  repayment  of 
this  Loan,  as  for  further  Supply.  It  is  true, 
my  lords,  that  this  king  was  at  this  time  within 
age,  and  it  is  likely  that  many  of  his  council 
had  beep  Edw.  3,  his  grandfather's  privy-coun- 
cil, who  well  knew  his  prerogative,  and  ex- 
tended it  as  far,  by  reason  of  l^s  great  wars,  to 
the  charging  of  his  subjects,  as  any  before  him, 
or  since  Lis  time.  And  that  nut  only  tlie  privy- 
council,,  but  likewise,  as  the  record  saito,  al- 
most all  tlie  prelates  and  others,  dukes,  earls, 
barons^  bannerets,  and  other  sages  of  the  r^alm, 
which  I  conceive  were  the  jud<;es,  should  be  so 
far  from  putting  this  in  execution,  that  tbey 
declare  in  the  ne«;ativ«  uptm  full  deliberatiun, 
that  the'  connnons  cannot  be  charged  herein 
but  in  parliament,  themselves  likewise  thereby 
being  to  undergo  a  present  charge,  by  lending 
to  supply  that  necessity ;  the  authority  must 
needs  be  weighty :  and  upon  second  thoughts 
afterwards,  the  ^mx^e  was  declared  in  full  par- 
liament by  the  Lord  phancellor,  and  sa  after- 
wards eittered  upon  the  KoU  without  any  qua- 
lification at  all,  which  adds  farther  to  the  autho- 
rity thereof. 


Ult.  Feb.  3  Car.  A  commissit)B  issu^  to 
divers  great  lord»;  the  eqd,  9$  (\ppears  bj  the 
words,  was  for  aiding  the  king's  allies  beyond 
sea,  and  for  the  defence  and  safety  of  the  '^^fi" 
dom  and  people.  They  were,  by  the  com- 
missiou«  tp  raise  money  by  imposition  or  other* 
wise,  which.without  extreme  daiig^r  to  the  king, 
kingdom,  and  people,  can  admit  no  loog  df^lay, 
wherein  form  and  circumstances  are  to  he  dis- 
pensed with  rather  tlian  thf  $ubstanc€t  last. 
This,  my  lords,  ^as  a  commi^ion  to  t^  the 
subjects  in  time  of  necessity  for  Deft^ce.  TU^ 
last  parliament,  this  commission  as  against  th« 
law  was  condemned  by  both  houses,  4ud  can- 
celled in  his  majesty*&  presence. 

Philip  Comincs  in  his  5th  book,  cap.  8,  ob^ 
serving  the  same,  above  all  other  commendv 
the  pohcy  of  the  English  laws  and  goverontfiiit ; 
and  both  he  and  Bodinus  lleipublic.  lib.  6, 
c.  11,  and  Pasquerns  Ad^ocate-Oeneral  in  tb^ 
king  of  France  his  Chamber  of  Accompts  in 
his  second  Bpok,  c.  6  and  7,  all  shew  this  like- 
wise to  be  the  ancient  law  of  France  ;  and  how 
the  practice  comes  now  to  be  otherwise,  thei^, 
Pasqucrus  fhew^  at  large ;  and  that  the  kings 
sometimes  endeavouring  to  the  contrary,  found 
so  much  difficulty,  that  they  afterwards,  espe- 
cially Charles  the  jth,  procured  by  the  couscnt 
of  the  three  estates  these  aids  i'^jr  defence  to 
be  grunted  for  3  or  i  years  to-^etlier  :  And  that 
this  consent  of  the  people  at  the  lirst,  was  af- 
terwards that  which  gHve  tiie  occ4ision  to  thq 
king  to  take  it  without  conbuni ;  and  therefor^ 
he  concludes,  that  France  beiu^  *  Un  Royalme 
'  de  Consequence,*  that  they  must  not  easily 
promise' any  thing,  though  but  once,  which  they 
will  not  be  willing  to  permit  for  ever. 

My  lords,  1  have  no*v  done  with  the  Proofs  : 
in  the  next  place  I  shall  endeavour  an  Answer 
to  some  few  Objections  that  ^re  obvious,  both 
from  Reason  and  Authorities. 

For  those  of  Authorities,  13  Hen.  4,  14,  16, 
Gascoigne's  Opinion  th^t  the  king  may  charge 
his  people  witluut  parliament,  to  a  thing  that 
is  for  the  common  proiic  of  the  people ;  the 
thing  that  he  applies  it  to,  is,  that  the  king  ipay 
grant  Pondage  and  Murage,  he.  My  lord", 
that  the  king  ^nay  grant  both  these,  and  Tolls 
upon  erection  of  a  new  fair  or  market,  o^  pave- 
ape,  I  shall  not  deny.  The  Answer  that  \  shall 
give  to  them  is,  first.  That  these  Grants  do 
charge  venalia  oply,  th^t  is>,  goods  carried  to 
those  places  fpr  merchandize ;  but  that  any 
tax  may  be  laid  *  secundum  statum  e(  facuU 

*  tates,'  either  upon  the  Hundred  or  Conocy,  I 
shall  humbly  deny  it. 

It  is  true,  my  lords,  by  the  Conqueror's  laws 
it  appears,  that  cities  and  walled  towns  were 
for  the  Defence  of  the  country,  and  ther^ore 
by  those  laws  no  Fair  or  Market  might  b^  kept 
but  in  *  civitate  aut  burgo  muro  walliat'.* 
Therefore  in  Dooinsday-Book  in  all  such  Cas^ 
it  is  found,  thai  there  are  so  many  *  mansiones 

*  murales,'  which  by  their  tenure*  when  need 
was,  were  bound  '  ad  murum  reiiciend'.'  That 
no  other  land  that  holds  not  by  Chat  service  if 
liable,  appeaja  by  ^^  I'arliam^t  Roll.    I  Ri^ 
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^,  pars  fi,  m.  76,  where  a!!  the  cities  and  bo- 
Itret^hs  o(  England  petition,  that  in  this  tilAe 
of  dans^er  ihej  not  being  able  with  their  nier- 
chtindize  to  do  it,  that  others  that  had  lands 
tHehin  the  towns  might  be  made  contributaries, 
who  before  were  at  no  part  of  the  charge. 

The  Answer  is,  tliat  all  according  to  their 
Tenure,  as  they  have  antiently  done,  so  ishall 
cbejr  strti ;  and  if  tlus  might  be  done„  there' 
ivould  have  been  no  need  of  the  statutes  of  $ 
&  3  Phil,  et  Mar.  c.  1,  23  Eliz.  c.  4,  for  giving 
f)Ov*er  ro  tax  men  *  secundum  statu m  et^facul- 

*  i\iie^,^  to  repair  Castles  and  Towns  within  20 
miles  of  Scotland. 

For  the  Tolls  and  Pontages  and  Paveages, 
iis  there  is  a  great  dtal  df  equity  that  those 
ti^hich  receive  benefit  by  brinn;ing  their  goods 
to  the  market,  and  over  the  bridge,  should  con- 
(ribttte  to  the  chaises  that  make  and  maintain 
the  market-places  and  the  bridges ;  so  neither 
are  thty  compulsory,  but  voluntary  charges: 
For  as  no  man  pays  but  he  that  receives  the 
liitnelir,  so  none  is  compellable  thereunto,  but 
is  left  to  his  liberty.  Neither  is  tliere  any  co- 
lour in  respect  of  the  town  itself  to  who*  the 
iburage  or  paveage  is  granted,  why  they  should 
not  be  charged,  because  the  grant  cannot  be 
but  at  their  own  suits  ;  for  if  it  be  not  at  the 
suit  o£  tot  burgensium,  tlie  Grant  is  void,  and 
to  be  revoked. 

It  may  be  further  objected,  that  as  the  law 
hath  entrusted  the  way  and  manner  of  manag- 
ing of  Defence  wholly  and  independently  to  his 
fnajes^Ty  so  likewise  of  Aids  and  Means,  as  the 

*  Cansa  sine  qua  non  ;'  and  therefore  his  majes- 
ty should  not  be  dependent  upon  the  parlia- 
ment for  tbem. 

My  Idrds,  the  near  relation  beirween  his  raa- 

aand  the  parliament,  that  they  are  but  one 
J,  h*th  been  j^resented  unto  your  lo^<l^llipf, 
and  that  his  majesty  did  exercise  the  sum  mum 
iniperittm  there.      EkxJin.  lib.  1,  cap.  ult.  says, 

*  quod  ejosd*  esset  potestat'  tributa  nova  impo- 

*  nere  cujus  est  legem  terrse  ;*  but  that  the  le- 
gislative is  not  in  his  majesty,  out  of  parlia- 
ment, will  be  granted. 

The  Subjects  interest  being  as  nearly  con- 
cerned in  the  Defence,  as  his  majesty's  is ;  as 
there  is  no  cause  to  fear  that  they  should  not 
be  willing  to  proportion  the  aid  to  the  occasion  ; 
so  neither  can  the  law  presume  otherwise, 
which  hath  So  high  an  opinion  of  the  judgment 
and  integrity  of  this  court,  that  as  it  is  in  the 
Comm'  398,  it  is  unlawful  for  any  man  to  con- 
ceive any  dishonourable  tiling  of  it. , 

idy  lords,  iny  lust  Answer  thereunto  is,  that 
By  the  law  the  king,  hath  as  independent  a 
power  to  make  a  foreign  war,  as  to  make  a  de- 
fensive. It  wilt,  as  I  conceive,  be  granted, 
that  in  tills  case  his  majesty  hath  not  power  to 
tax  the  Subject ;  for  then  it  would  follow,  that 
fts  well  OS  to  the  conquering  of  the  next  adjac- 
ent realm,  so  of  all  Europe,  the  subject  should 
be  at  the  charge,  and  yet  the  land  conquered  be 
only  his  majesty's ;  and  yet  upon  this  ground, 
in  respect  of  the  cqudlity  of  the  powers,  it  might 
be  done.— Jf cither,  as  I  humbly  conceive,  doth 


this  only  answer  the  objection,  but  returns 
upon  the  other  side  ;  for  his  majesty  has  power 
to  make  an  oifonsive  war,  which '  for  the  most 
part  causeth  a  defensive ;  by  this  means  it 
should  be  in  his  majesty's  power  to  make  a  de- 
fensive war,  and  to  lax  the  subject  for  the 
maintenance  of  it. 

My  lords,  the  last  Objoction  whereto  I  shall 
endeavour  an  Answer,  stands  thus  :  The  par- 
liament is  a  great  body,  and  moves  slowly  ;  and 
that  the  case  may  be  such,  that  the  cause  may 
be  lost  before  the  parliamentary  supplies  come. 
My  lords,  how  means  of  effecting  so  sudden 
&nd  so  great  a  surprize  can  be  so  secretly  car- 
ried, I  shall  not  examine  it  in  reason,  but  shall 
humbly  offer  unto  it  these  Answers : 

That  the  service  whereby  the  law  hath  pro- 
,  vided  for  the  Defence  both  for  land  and  sea, 
they  have  both  the  same  limitation  of  time 
with  the  parliamentary  Supplies  in  the  sum- 
mons of  tne  tenants  by  knight's-service  ad  eX" 
ercitiimf  and  of  the  Cinque-Ports ;  forty  days 
warning  is  to  \ye  given,  as  is  for  the  parliament. 
And  so  it  is  probable,  for  that  of  Mould,  ]3  £. 
1,  it  was  for  others  that  held  by  sea-service. 
And  anciently  the  summons  adexerciium  to  the 
ports,  and  for  the  parliament,  went  out  toge- 
ther, or  much  about  the  same  time,  that  the 
parliament  might  assess  the  escnage ;  and  in 
case  the  tenures  and  other  revenues  were  not 
able  to  maintain  the  war,  that  the  parliament 
might  provide  for  further  supplies,  as  appears 
Hil.  28  Ed.  1,  M.  15,  31  Ed.  1,  and  44  Ed.  1, 
M.  15,  et  16,  '  et  oportct  ncininem  legibus 
'  esse  sapientiorem.' 

Tlie  Tonnage  and  Poundage,  when  first 
granted  for  life,  was,  that  the  kings  might  always 
have  money  ready  upon  such  sudden  occasions. 
In  the  Parlianient  lloll,  4  Ric.  2,  M.  42,  the 
commons  desire  payment  of  Edward  the  3d's 
Debts,  that  ihey  might  be  encouraged  to  lend 
the  kin^  in  aid  of  the  realm,  if  a  sudden  cause 
of  necessity  should  fall  out.  The  Answer  is, 
that  it  shall  be  done  selon  le  petition.  My 
lords,  b}  this  it  appears,  that  this  objection  was 
not  then  taken  to  be  of  weight,  many  of  the 
loans  are  in  ^  Causa  necessitatis  in  Articulo.' 
The  authorities  that  further  answer  this  objec- 
tion are  great,  and  full  in  the  point. 

The  first  is  that  of  the  Parliament  Roll  of  2 
Ric.  2,  before  cited  ;  the  business  of  defence 
could  not  stay  so  long  as  for  a  parliamentary 
Supply,  yet  agreed,  that  the  commons  without 
a  parliament  could  not  be  charged ;  and  there- 
fore the  same  men  that  gave  the  judgment  pre- 
sently lend  money  for  that  purpose. 

In  the  Statute  31  Hen.  8,  for  Proclamations, 
the  cause  of  makiug  the  Statute  is  expressed  iu 
these  words :  Considering  that  sudden  causes 
and  occasions  fortune  many  times,  which  do  re- 
quire speedy  remedies;  and  that  by  abiding  for 
a  parUament,  in  th^  mean  time  might  happen 
great  prejudice  might  ensue  to  the  realm ;  there- 
fore the  king*s  proclamation  is  by  that  act  made 
equivalent  t(j  tin  act  of  parliament,  but  wifh  a 
full  exception  of  their  lauds,  goods  and  chattels: 
Whiib  as  it  sheWs  that  before  that,  by  the  com* 
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mon  law,  the  king  could  not,  in  cases  of  exi- 
gency that  coxiid  not  stay  for  a  parliament,  take 

-  or  seize  their  goods,  so  they  were  careful  still  to 
preserve  their  rights. 

My  lords,  after  the  statute  of  31  Hen.  8,  the 
Maxim  of  Justinian  was  verified  in  Hen.  8,  as 
of  the  Roman  emperors  after  the  Lex  Regia, 
whereby  the  people  transfeired  their  suffrage  to 

'  the  eniperor,  <  Quod  Principi  placet  legis  vim 

*  habet ;'  so  all  that  time  was  that  other  as  true 
•n  the  subjects  part  her^,  as  there  in  the  Digest, 
'  Lege  omnia  de  Regalis :  quod  meum  est  non 
'  ttt  uiriversitatis,  et  quod  nostrum  est  sine  fac- 

*  to  nostro  ad  alienos  transferri  non  potest/ 
The  7  Praedict.  of  Spain,  titul*  1.  particular'  2. 
gives  something  more  to  the  king,  for  he  may 
take  from  the  subject, '  pro  necessitate,  reipub- 
^  licie  dato  priinum  tali  causa  dictas  rei  bona 
^  lambia  ejusd'  vel  majoris  pretii  bonorum  viro- 
^rum  arbitrio/  he  may  in  this  case  take,  giving 
a  pawn  to  the  subject  for  the  assurance  of  a  fu- 
ture fail  satisfaction.    Lyme  in  his  Gtlil}ook,  c. 
'85*,  Bodm  in  his  6th  book,  fo.  655,  affirms,  That 
when  Hannibal* had  pdt  Italy  and  Rome  itself 
inta  €0  great  a  haZaf d*,  and  that  tliere  was  not 
money  left  in  the  common  treasury,  that  yet 
the  senate  without  their  consent  could  not 
charge  the  people,  but  that  *  unusquisqae '  of 
the  senate  '  mutuo  dabat  aliquid  in  u^um  pub- 

*  licuin.' 

My  Lords,  the  last  authority  for  the  answer- 
ing of  this  Objection,  and  the  clearing  of  the 
whole  business,  is  the  Commission  of  the  Loan. 
9  Car.  pars  4,  Pat.  Roll,  the  words  are  these : 

*  The  great  and  mighty  preparations  both  by 
'  sea  and  land  did  daily  tnreateu  the  kingdom ; 
'  that  the  safely  and  subsistence  of  the  king  and 

*  people,-  and  the  common  cause  of  Cbristen- 

*  dom,werc  in  apparent  danger  of  suQeriiig  ir- 
^  repai^bly;  that  the  ki^ig's  treasure  is  exhnust^ 

'    '  and  the  coffers  empty :   That  the  business  of 

*  Supply  cannot  endure  so  long  delay  as  the 
'Wiing  of  a  parliament,  and  enquiring  into  all 
''means  jtist  m  cases  of  sUch  unavoiilable  dan- 
'  ger ;  the  king  is  now  resolved  to  borrovV  of  the 
'  Sbbject,  to  enable  his  ronjesty  for  their  safeties, 
'  and  promisetfa  repayment.' 

My  Lords,  the  borrowing  of  Moiley  only  is 
the  thing  required,  that  is  for  Dcfeqce,  the  king 
had  DO  moudy  left ;  the  exigency  such,  that  it 
would  not  stay  for  a  parliament.  This  Com- 
mission afterwards  in  the  parliament  3  Car.  was 
questioned,  and  upon  debate  adjudged  by  both 
the  houses  of  parliament  to  be  void  in  law  ;  by 
the  Petition  of  Right  prteented  so  to  the  king, 
his  majesty  denies  it  not 

My  Lords,  from  this  Objection  of  sudden 
Danger,  I  come  tathe  next,  which  is  the  third 
thing  before  offered  unto  your  lordships,  which 
is  art  admittance,  that  the  danger  sometimes 
may  be  such,  that  the  Subject's  goods  some- 
times without  their  consent  may  be  taken 
from  them ;  for  Property  beiirg  botfi  intro- 
duced and  maintained  "by  human  laws,  all 
things  by  the  law  of  nature  being  common, 
there  are  therefore  some  times,  like  the  Phi* 
^     listinet  being  upon  Sampson;  wherein  these 


cords  are  too  weak  to  hold  us,  '  Nefiessitaa 

*  euim '  (as  Cicero  saith)  *  magnum  humans 

*  imbecillitatis  patrocinium  omneiu  legem  frao- 

<  git ;'  at  such  times  ail  proj^rty  ceaseth,  aod 
all  things  are  again  resolved  mto  the  commou' 
principles  of  nature.  These  times,  as  sometimes 
they  are  only  inttanti,  and  concern  but  some 
few,  as  in  cases  of  killing  one  other  men's 
Lands,  or  with  their  Goods  upon  sudden  as- 
saults ;  so  sometimes  they  are  longer  in  con- 
tinuance, and  larger  in.  extent,  and  concern 
the  whole  kingdom,  as  it  is  in  tioies  of  war^ 

<  Quando  agitur  pro-  aris  et  focis   flagrant* 

*  Bello.'  And  as  on  the  particulars  before 
mentioned,  which  are  but  for  a  short  time, 
and  that  concern  some  few  only,  the  law  hatK 
no  power  for  that  time,  nor  maintains  any  pro* 
perty,  so  in  the  other  case  it  loseth  this  power 
tor  a  longer  time,  and  over  all.  A  dissent  upon. 
Disseisin  in  time  of  war,  takes  not  away  the 
entry  of  the  Disseisee.  Littl.  Sec.  412,  no  ple- 
nary after  the  six  months  bars  the  patroa  of 
bis' Qnare^impedit'  upon  a  presentation  in 
time  of  war.  43  Eif.  3,  *  Quare  impedit '  135, 
Na.  Br.  31.  And  in  a  Writ  of  Right,  wher« 
the  seisin  makes  the  title,  the  taking  of  explec& 
must  be  alledged  to  be  doile  tempore  pacis,  the 
law  allowing  no^estate  in  such  times,  but  calls 
it  an  occupation  in  time  of  war.  Littl.  fo.  V2. 
And  as  *  iiiter  anna  leges  silent,'  so  that  of 
Bract,  lib.  4,  fo.  040,  that '  tempus  guerrss  es( 

*  tempus  injuriaj,*  is  likewise  true ;  for  after  the 
war  is  ended,  the  law,  as  not  having  cognizance 
of  things  then  done,  gives  no  remedy  for  wrongs 
in  that  time  sustained,  us  the  Case  is  adjudged 
in  the  roll  of  Kent.    7  Ed.  1.  *  inter  placita  do 

*  querclib,'  oneParleton  *  dePetro  Randal  quod 

*  ipse  die  Mercurii  ante  festum  Sii*  Thoma,' 
46  Hen.  3,  came  to  the  town  of  Clcve,  and  took 
of  the  PlaintilPs  goods  tliree  oxen,  four  cows, 
and  three  heifers,  and  yet  detains  them ;  the 
Defendant  alledgeth  the  pardon  of  Henry  3,  of 

*  Omues  transgression es  fact'  ratione  turbationis 

*  tunc  in  regno  existen','  and  that  it  was  *  tem- 
'  pus  guerra'  when  tlie  goods  were  taken  ;  the 
Plaintiff  replies,  that  the  king  pardons  only  of- 
fences done  to  himself, '  et  nou  transgressiones 

*  aliis  illntas  ;'    the  Defendant  rt^oins>  that 

*  tempos  illud '  was  '  tempus  guerre,  et  nou 

*  tempus  pacis,*  and  upon  this  the  isiue  was 
joined ;  the  Jury  finds  that  when  the  Defend- 
ant took  the  goods,  *  fuit  tempus  belli,  et  non 

*  tempus  pacis,*  and  therefore  it  was  adjudged 
for  the  Defendant.  *  Tempus  belli,'  when  Pro- 
perty ceaseth,  is  not  upon  every  intesliiie  or 
defensive  war,  but  only  at  such  times  when  the 
course  of  justice  is  stopped,  and  the  courts  of 
justice  shut  up  :  and  this  is  *  tempus  belli '  in 
the  Institutes,  Sec.  41«,  39  Ed.  3,  Banc.  Regis 
Rot.  49;  the  Attainder  of  Treason  of  Thosuas 
earl  of  Leicester  reversed,  error  assigned,  '.Quia 
'  tem'pora  pacis  ranxime  cum  per  totum  ten) pus 

*  pred'  cancellar'  et  al'  curiae  Dom*  Regis  aper* 

*  Ue  fuerunt,  et  in  quibus  jus  cuicunq;  fiehat 
'  prout  fieri  consuevit,  nee  prsdictus  dominus 
'  rex  in  tempore  illorum  cumillis  explicatis  equi- 
'  tavit,'    That  there  were  great  armies  on  foot 
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on  hoth  sides  in  this  business  when  the  earl  was 
taken  at  Barro we- bridge,  our  Histories  are  full ; 
but  yet  it  was  not  that  *  tempusguerne'  intend* 
«d  by  the  law,  because  the  courts  of  justice 
were  open^  and  the  king  with  banners  displayed 
was  not  in  person  in  tlie  field. 

My  Lurdsj  in  these  times  of  war  I  shall 
admit  not  only  his  oinjesty,  but  hkewise  every 
.man  that  htth  power  in  bis  liands,  may  take 
the  Goods  of  any  withiu  the  realm,  puU  down 
their  houses,  or  bum  their  corn,  to  cut  off  vfc- 
tuab  from  tlie  enemy,  and  do  ail  other  things 
that  conduce  to  the  safety  of  tbe  kingdom, 
without  respect  bad  to  any  man's  property. 
13  Hen.  8,  2  Br.  trans.  406,  8  £d.  4,  23,  that 
in  such  times  a  Subject  may  make  a  bulwark 
in  other  men's  lands,  and  that  the  laws  already 
established  are  silent  in  such  times.  And  al- 
though in  that  foreseen  and  lingering  War  of 
Hannibal's,  whereof  I  have  before  spoken,  the 
Senate  could  not  charge  the  people,  yet  when 
there  was  a  *  Tumultus  Gallicus,'  that  is,  when 
the  Cisaipani  their  neighbours,  on  the  sudden, 
as  sometimes  they  did,  assaulted  the  city  ;  by 
the  Same  Author  the  case  was  otherwise. 

My  Lords,  besides  this  sudden  and  tumul- 
tuous war,  which  shuts  the  Courts  of  Justice, 
and  brings  his  majesty  in  perft)n  into  the  field, 
and  wherein  Property  ceaseth;  the  law  takes 
notice  likewise  of  other  times  of  war,  as  when  | 
his  majesty  upon  just  cause  known  unto  him- 
self by  proclamation  ^roclaimeth  war  against  I 
any  foreign  state,  and  likewise  the  law  taketh 
notice  of  the  effects  thereof;  tliat  is,  that  no 
subject  of  such  prince  or  state  is  capable  to  I 
prosecute  any  suit  in  any  his  majesty's  courts; 
aod  likewise,  that  then  it  is  lawful  for  any  his 
majesty's  subjects  to  seize  and  keep  to  their 
own  use,  the  goods  of  the  subjects  of  any  such 
prince  er  state,  as  in  the  books  a^re  adjudged : 
7  £d.  4,  13, 13  Hen.  8,  Br.  Property,  38,  22 
£d.  3, 16.    My  Lords,  it  appears  not  by  any 
thing  in  this  Writ,  that  any  war  at  all  was  pro> 
claimed  against  any  prince  or  state,  or  tliat  if 
any  of  his  majesty's  Subject^  had  taken  away 
tbe  Goods  of  any  prince's  subjects  in  Christen- 
dom, but  that  the  party  jnigiit  have  recovered- 
them  before  your  lordships  in  any  of  his  ma- 
jesty's courts.    So  that  the  case  in  the  first 
*pt»ce  is,  Whether  in  time  of  peace  his  m^etty 
may,  without  consent  in  parliament,  alter  the 
property  of  the  subjects  goods  for  the  defence 
of  tlie  re:ilm.    The  time  that  will  serve  the 
turn  for  the  bringing  in  of  the  supplies  and 
means  of  tlie  dcfeace,  as  to  your  lordships 
appears  judicially  by  the  writ,  that  is  seven 
months  within  four  days.    For  the  writ  went 
out  Aug.  4,  and  commands  the  ship  to  be  at 
Portsmouth,  the  place  of  rendezvous,  the  first 
of  March  following;  and  thereby  it  appears, 
that  the  necessity  in  respect  of  time  was  not 
•Qcb,  but  that  a  parliament  might  in  that  time 
bave  been  called  for  the  effecting  of  the  supply. 
Yet  in  the  next  place  it  is  averred,  that 
^  Salus  regni  periclitabatur/  and  that  was  the 
cause  of  issuing  forth  the  Writ;  and  this  by  tbe 
PiDiancrif  it  should  be  confessedi  yet  this  is 


hut  in  general ;  how  or  in  ^at  manner  *  peri- 
'  clitabntur  non  constat.'  By  the  law  the  De- 
fendant may  have  a  protection  when  he  is  in 
NegotitM  JKe^ni ;  but  when  he  will  make  use 
of  it,  it  is  not  allowable  in  that  gencrahty,  but 
he  must  shew  in  particular,  in  what  town  or 
castle,  or  other  particular  service  he  is  in,  that 
so  the  court  may  judg^  whether  the  cause  be 
sufficient,  yea  or  no;  and  yet  th.at  is  his  tta* 
jesty's  writ  too,  as  well  as  that  in  question; 
The  Books  for  it  are  36  lien.  6,  S8,  39  Hen.  6, 1. 

Yet  in  the  next  place,  if  your  lordships  shall, 
give  any  heed  to  this  General,  as  to  t|ie  parti- 
cular of  Pirates  iiifesting  the  coasts,  and  pre- 
parations further  '  ad  regnum  gravand' '  men-  . 
tioned  in  the  writ,  the  Case  then,  as  I  conceive, 
is  this. 

lo  a  time  of  peace,  his  majesty's  vigilancy 
foresees  a  Danger  likely  to  ensue ;  the  Supplies  . 
for  prevention  of  this  danger  will  serve,  if 
brought  in  seven  months  afler  within  four 
days ;  yet  whetiier  in  this  their  case  without 
consents  in  pnriiamenr,  his  majesty  may  alter 
tbe  property  of  the  subjects  goods  ? 

The  Second  Days  Aagument   of  Mr. 
ST.  JOHN. 

My  Lords,  having  done  with  the  Defence  in 
general,  I  shall  now  endeavour  to  prove,  tliat 
this  of  the  Sea  hath  no  such  pecatiarity  in  it, 
but  that  it  will  fall  within  that  of  the  Defence 
in  general :  wherein,  in  the  -first  place,  I  will 
endeavour  an  Answer  to  some  Objections  both 
from  Authority  and  Reason,  that  may  seem  to- 
prove  a  Right :  and  secondly,  to  some  Prece-* 
dents  conceraiog  the  Use  and  Pracdce.    - 

Of  the  first  rank,  I  shall  begin  with  Danegelt.' 
It  may  b^  said,  that  the  Panes  infesting  the 
realm,  that  Ethelred,  for  the  resisting  of  them 
first  by  his  own  authority,  laid  this  upon  the 
subject,  and  made  it  an  annual  charge.  That 
after  the  Conquest  they  seldom  infesting  the 
coasts,  the  Conqueror  took  it  not  annutdly  as 
at  first,  but  at  Such  times  only  as  it  is  in  the 
Black  Book,  lib.  1,  cap.  11,  when  '  ah  exteris 
'  gentibus  bella  vel  opmionesbellurum  fuerunt.' 
^d.that  after  Henry  the  9nd's  time,  the  king- 
dom being  altogether  freed  from  the  JDaaish 
invasions ;  although  Danegelt  lost  the  name 
and  use,  it  never  atter  his  time  being  taken  by 
hides  of  land  as  before;  yet  the  succeeding 
kings,  by  the  same  authority,  did  lay  taxes  upon 
the  Subjects  for  Defence  of  the  Sea. 

My  Lords,  for  Answer  hereunto,  I  shall  in 
the  first  place  observe  this  only  by  the  way, 
that  the  best  and  certainest  Authorities  agree 
not  what  it  was,  I  mean  the  Laws  of  Edward 
Uie  Confessor,  cap.  11,  and  the  Black  Book. 
For  the  Confessor's  laws  say,  it  was  one  shil* 
Ung  upon  every  hide  of  land,  and  the  Black 
Book  two  shillings ;  by  which  it  should- seem  it 
was  little  in  use  in  Henry  the  Snd's  time,  nor 
much  known.  That  11  cap.  in  the  Confessor's 
Laws,  where  this  is  mentioned,  was  no  part  of 
the  antient  lans  themselves,  but  something  af- 
terwards added,  appears  by  the  words  them- 
selves,   Firstj  it  sp^s  of  tbe  Freedom  which 
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the  Church,  in  the  first  inftitution  of  ir,  had; 
Freedom,  we  know,  was  not  tost  till  after  the 
Conquest ;  and  likewise  of  the  granting  of  it 
b^  William  Rufus  in  parlinment :  and  therefore 
it  should  seem  to  be  inserted  in  those  Laws 
afterwards  out  of  the  laws  of  Henry  the  Snd  ; 
for  this  1 1  cap.  and  that  of  Danegelt  in  Henry 
die  2nd  s  laws,  are  the  same,  fie  verba  inverbuniy 
as  appears  in  Hoveden  fo.  344. 

But  adinitthig  the  thin^,  I  shnli  emlcarour 
Answers  to  eacli  part  ol  the  Ohiection :  as 
first,  that  tlie  Danegelt  was  granted  in  parlia- 
ment. Mr.  Caiiibden*s  Brit.  p.  14te,  observes, 
ihat  the  Danes  first  infested  the  coasts  a.  o. 
800,  and,  as  his  words  are,  With  such  hurli- 
burhes,  as  the  like  was  never  heard  of:  hovoc 
was  made  of  all,  razing  of  cities,  and  burning 
of  churches;  and  for  their  continual  piracy, 
ibey  had  got  the  nick-name  of  Neecugii,  that 
it,  Pirates.  The  Danegelt  first  began  in  Ethfel- 
red's  time,  almost  900  years  after  the  Danes 
first  invasion,  for  he  began  bis  reign  a.  d.  978. 
Thai  Provision  was  made  for  Sea-Defence  in 
the  interim,  and  before  £tbelred's  time,  ap^ 
pears  by  the  many  Sea-Fights  of  Alfred  and 
other  kings.  Thai  this  provision  was  usually 
in  parliament,  is  probabie  from  that  of  Ingul- 
phus,  London  print,  fol.  488,  where  a.  d.  833, 
which  was  38  yean  after  the  Danes  first  Inva- 
sion, a  Deed  to  the  abbot  of  Crowland  is  dated 
thus,  *  Carain  Pontiiicibus  Proceribus  et  Ma- 

*  jorihus  totios  Anglis  in  civitate  London,  ubi 

*  omnes  eongregati  sumus  pro  oonsilio  capiendo 

<  contra  Danicos  piratas  littora  Anglias  nssiduc 
*•  Meatttntm.'  If  king  fithelred,  by  his  own 
authority,  mi^t  have  imposed  this,  it  is  Hke 
sonie  of  his  predecessors,  the  Case  so  nect^a- 
liiy  reqoirira  it,  in  almost  900  years  space, 
would  have  doife  it  before  this  time.  That  this 
of  Daoegelc  was  don^  in  pariiament,  the  Words 
oftrryasmuch;  for  the  words  of  the  law  are, 
'  Danegeldi  reddtcio  primitas  itfttut'  fuit,'  a 
word  most  proper  for  the  pwliameif  tary  autho- 
rity. Bat  fully  by  the  laws  of  that  king,  I 
mean  Echehred^s  laws,  in  Mr.  Lambert's  Saxon 
Liiws,  fo.  58,  there  '  ex  sapient'  suoram  con- 
'  silio,'  peace  is  miide  with  the  Danes,  and  a 
oertaiti  siui  of  money  grants  to  the  army,  as 
our  Historians  observe.  The  Danes,  by  cooh 
position,  were  to  send  away  the  whole  Fleet, 
saving  45  ships,  whidh  were  to  remain  to  de- 
fend the  kingdom  agmst  other  enemies^  and 
the  king  was  to  maiattfin  them  at  his  charge. 
That  the  Danegelt  was  paid  to  the  Danes  for 
this  Defence,  itian  v  of  our  Historians  observe. 
My  lords,  that  aft  the  aime  parHaineift  fehis  was 
provided  for,  appears  by  liie  words  of  the  law, 

<  Si  quis  igitur  posthac  navalis  aspirat'  in  Anglia 

*  prttdam  feoerit,  hie  nobis  amiliom  ferat  ex- 

*  ercitus  nosq;  ei  quamdiu  in  fide  manserit  cFuse 

<  ad  comitat'  sunpetent*  paramtts  omnia.'  That 
thb  WW  a  parliament,  as  the  words  shew  it, 
SD  it  is  held  in  the  Preface  to  the  9tli  Report, 
md  Huntington  fo.  «05.  If  this  was  not  the 
Bane^lt,  yet  this  is  clear,  that  in  that  king's 
time  then  provision  *  contra  Navales  appara^ 

*  ttis*  wa»  made  by  parliament.    '  Primumsta- 


*  tuemnt  AngP  infausto  consilio  quod  ipsi  Da* 
'  nis  censum  persolverent  ;  regibos  namq;  nos- 

<  iris  modo  per  sers'itia  ex  conSuetudme  quod 

*  Dan  is  persolvebatar  ex  ineflabiii  terrore.' 
I'hat  Danegelt  which  after  the  Conquest  was 
paid  to  the  King,  we  see  by  that  author,  '  Pri* 

*  miimstatnerunt  Angl';'  st^tutum  Angl"  roost 
needs  be  by  parliament.  If  the  Danegelt  in 
such  time  of  great  danger  was  not  imposed 
without  parliament,    it    must   strongly   make 

*aguii)st  those  that  shall  object  it. 

The  Danes  having  quitted  the  •  realm,  that 
the  Danegelt  was  released  by  Edward  the  Con- 
fessor, ns  Ingnlp'hus  fo.  520,  and  Hoveden  953, 
and  ail  our  kter  historians.  That  of  Ingulphus, 
my  lords,  alone,  is  without  exceptions,  who 
lived  in  those  times;  he  was  brought  up  in 
England  in  the  Confessor's  days,  and  therefore 
knew  what  he  wrote ;  he  afterwards  wcrit  over 
into  Normandy, and  was  the  Conqueror's  Secre- 
tary, came  over  with  him  to  the  Comjuest,  and 
at  his  own  charge  maintained  twelve  horses  : 
he  was  so  great  at  the  court,  that;  as  himself 
writ4?s,  fo.  514, '  quos  voluit  humiliavit,  quos 

*  voluit  exattavit ;'  and  pag.  518,  a  Charter  of 
the  Conqaeri>r's  to  the  Abbey  of  Crowland  was 
made, '  ad  petit  ionem  Familiar  is  aiei  Ingulphi ;' 
and  therefore,  in  *a]l  likelih6od,  would  not  re- 
port this  partially  acainst  the  king. 

My  Lords,  that  w^are  not  to  put  out  our  fire? 
upon  ringing  of  the  Cur  Feu  Bell,  we  have  no 
other  law  for  it  but  disuse ;  and  the  testimony 
of  Historians,  that  Flenry  1  released  it. 

For  that  of  the  Black  Book,  Chat  Wifliam 
the  Conqueror  retained  it, '  Quando  belU  vel 

*  opiniones  bellorum  fueriut/  as  that  Book  is 
mistaken  in  the  thinp,  saying  it  was  2#.  ev^r^ 
hide  of  land,  being  in  truth  but  one ;  so  it  is 
possible  he  might  mistake  in  the  other  too. 
That  it  was  released  in  atetnum  is  apparent. 
That  many  thin|s  were  done  de  jfactoy  te  the 
infringing  of  the  Uberty  of  the  Subjects  both  in 
his  time,  and  the  times  of  Hen.  1,  and  Hen.  9, 
too,  it  is  clear  by  Historians ;  and  if  it  were  not 
released  before,  yet  that  king  Stephen  released 
it,  is,  Huntingdon  fo.  221.  Hoveden  fo.  276. 
*•  Hoc  Deo  voluit,*  say  these  Historians,  '  s^ 
'  nihil  horum  tenoit :'  and  ns  all  our  Historians 
agree,  that  after  Hen.  2.'s  time,  in  whose  reign 
the  Black  Book  was  compiled,  it  was  never 

Said  ;  so  it  may  be  collected  out  of  the  Red 
look,  for  all  or  most  of  the  Aids  and  Escuages 
in  Hen.  S.'s  time,  and  king  John's  time,  are 
'  there  mentioned.    In  8  Hen.  2,  it  is  said,  *  quod 

<  Banegeldum  assessnm  fuit ;'  but  after  that, 
neither  in  his  time,  nor  in  the  time  of  king 
John,  or  of  any  other  king,  is  any  more  men- 

.  tiod  of  it.    Sir  Henry  Spelman,  in  his  Glossary, 
saith,  that  when  it  was  taken  in  the  Conqne- 

.  ror's  time,  and  since,  it  was  '  Consultis  ma^a^ 

I'tibiis    et    Parliameatar'  demnm    adthorttvt' 

'  *  dirainut'  sunt.' 

My  Lords,  in  the  last  place,  if  the  succ^- 
ing  kings,  mutato  nomine  only,  have  in  lieu 
thereof  laid  other  Taxes  upon  the  Subjects, 
they  must  hold  proportion  with  that  of  Dane- 
gelt; thtt^  iS|  that  the^  hare  been  equally  set 
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upon  all  the  Inland  Town»  throughout  the  l^ing- 
dum,  as  that  was^  and  X2d,  upon  every  hide  of 
laud  ;  and  likewise  in  time,  and  that  there  was 
no  intcnni&sion,  but  that  in  Rich.  1/s  tinie^aiid 
king  John's,  which  were  aciive,  that  then  it  wis 
put  in  eq^ecution.  Claps.  15.  Joh'.M.  3,  dors. 
6c  7.  and  Mat.  Paris,  p.  312, 313.  ITiePope 
hadgrai^ted  the  crown  of  Eogjaod  to  the  French 
king,  ^ho  wa3  ready  to  invade  the  realm ;  great 
provision  of  Shipping  was  made, '  ad  illibera- 

*  tiohes  Regis  et  ^d  stipendia  Regis :'  so  fc^r 
V9S  this  king,  in  this  time  of  necessity,  from 
iniposlps  any  aid  upon  the  subjects  for  the  de- 
fence (if  the  sfa,  as  that  he  himself  bore  the 
chaise. 

niy  Lords,  the  next  AutliQrity  that  I  shall 
jntiitit  uppn,  is,  that  in  the  terms  of  the  la^,  fo. 
114,  in  the  Title  of  Hidage,  the  taxing  by  hides 
vas  used  much  in  old  times,  apd  that  phieHy  io 
king  £thelred*s  days;  who  in  the  year  1006, 
when  the  Danes  lauded  at  Sandwich  in  Kent, 
taxed  all  (he  realm  by  Hides,  and  every  910 
hides  of  land  ^lould  find  a  ship. 

My  Lords,  my  fii st  Answer  to  this  is,  1.  That 
this  was  done  when  there  was  a  formidable 
enemy,  and  whicli  soon  aiter  conquered  the 
kingdom,  was  upon  the  shore,  as  by  the  Book 
appears;  and  thiixetore  it  is  hkely  that  the 
courts  of  justice  were  shut,  and  that  the  king 
was  then  in  person  in  the  field.  2.  This  was 
but  acius  unictiSj  finpl  ^ven  by  the  Common 
Law,  that  easily  admits  of  customs,  not  good  ; 
it  h  acitu  bin^s  that  hath  any  colour '  intni- 
'  flMCendi  consuetndinGm/  3.  It  appears  not 
by  any  thing  in  .the  BooV,  but  that  this  mi$;ht 
be  doae  by  parliament ;  many  of  the  antient 
acts  of  parliament  areffa^ui^  Hex :  and  whereas 
the  Book  saitl),  Taxing  by  liidage  wps  much 
used  in  old  time,  that  th^e  vvere  by  parliament, 
appears  both  by  the  use  and  autliority  express 
in  the  point  in  print,  Dooinsday-^ook  io  Berks, 

*  Quaudp  geldum  debatur,'  Matth.  Paris  780, 
many  Comengia  et  Hidagia,  recited  in  parlia- 
ment^  that  had  been  formerly  given  to  that 
king  in  parliament.  Brapt.  in  his  second  book, 
fal.  37,  IS  express  in  the  point,  that  they  cannot 
be  tt^ken  but  by  Grant  in  parliament;  bis 
words  are  thes^ :   *  Sunt  qui^dam  communes 

*  prsstationes  quae  serviiia  non  dicuntur,  nee 
'  de  coosuetudine  veniunt  nisi  cum  necessitas 

*  intervenerit,  sicut  sunt  Uidagia  et  Comeagia 
'  df  necesj^itate  et  consensu  tutius  regui  intro* 
'  ducta.*  Hot.  Pari.  Q  Hen.  3.  M.  4. 

My  Lords,  the  next  Authority  I  shall  insit^t 
on  ijf  the  C'ase  of  the  abliot  of  Robertsbridgc  in 
Kent ;  which,  because  prima  facie  it  seems  to 
be  to  the  point,  I  will  put  it  at  large.  M.  25 
£d.  1,  fiorent.  1  Bauc.  Rot.  77.  The  Abbot 
btfpi^ht  a  replevin  agtuust  Adam  de  Bridland 
and  others,  for  taking  hiscattel;  the  Defend- 
ants avow  in  these  words,  *  Dicunt  enim  occa- 

*  sioneturhationis  inter  regem,  et  regcm  Francia; 
'  subortu,  assignatus  fuit  Willielmus  de  Leic^h- 
'  bpupte  e%  parte  regis  ad  custodiam.  marie 
'  faciend*  ratioue  cujus  custodise  faciend'  terra 

*  9t  teovmeutii  hominoro  ejusd'  comitatus  agis- 

*  Utft  llicront  ad  custod'  Aiciend\'    And  the 


Abbot  was  assessed,  22  £d.  1,  at  7t.  the  23  fid. 
1,at  13s.  and  24  £d.  l,.at  15f.  <  «d  prasd^ 
'  custod,  faciend' ;'  and  because  he  refused  t9 
pay,  that  the  Defendants  being  collectors  for 
the  town,  distrained  (he  Abbot.  The  Abhot> 
in  bar  of  the  Avowry,  says,  that  for  bit  iaodf 
,  he  was  assessed  to  nnd  a  horse  and  man  in 

*  subsidiiun  custod*  praed','  and  that  he  found 
his  horse  and  man  accordingly,  ^  ad  caod^  ciist^ 
'  diam  faciend' ;'  and  therefore  demands  jodgf 
ment, '  .si  una  et  ead'  occasioae  custod'  pr^ir/ 
he  ought  to  find  the  horse,  ^  et  nibslomimis  pr»d' 
'  pecuniam  solvere.'  The  Defendaiits maintain 
their  Avowry,  and  say,  tliat  the  abhoc  had  di« 
vers  other  lands  within  the  town,  that  he  wb» 
s^sesfed  for  them,  ibr  the  money,  and  that  he 
was  not  ;^sessed  for  those  for  the  man  and 
horse;  thereon  issue  is  joined,  and  day  given, 
without  any  more  thereupon  that  I  have  seen* 

My  Lords,  besides  the  Authority  of  it  ii^ 
point,  these  two  tilings  may  be  further  objected 
from  this  Case:  The  county  was  agisted  ad 
Custodiam  maris,  and  likewise  to  find  forces^ 
My  lords,  for  the  last,  I  have  before  admitted^ 
and  by  the  Statute  of  Winchester  that  may  b* 
done,  for  (he  service  was  to  be  performed  ia 
Kent,  the  same  county  where  the  land  lay. 

My  Lords,  because  this  Case  pritvae  facts 
hath  some  shew  of  authority  in  point,  I  shall 
endeavour  a  full  and  clear  Answer  unto  it. 
By  the  Cnse  itself  it  appears,  ihat  these  Sesses 
were  in  time  o(  war:  the  words  are,  *  oeoa- 
'  siooe  turba^ionis  inter  Regtm^  et    Regem 

*  Francis  ;*  p^ither  was  the  war  with  France 
only  at  that  time,  but  likewise  with  Scotland 
and  Wales,  and  all  the.  effects  of  war  accom-: 
panied  it.  The  French  had  landed  in  divers 
parts  of  the  reahn,  and  in  particular,  23  £d.  1, 
in  this  county  of  Kent,  and  had  burnt  the 
priory,  and  the  greatest  part  of  Dover;  the' 
Il^vens  were  shut  up  for  a  great  part  of  thai 
time ;  the  Goods  both  of  the  French  and  Scott- 
ish nation  were  seized  through  the  whole  king- 
dom ;  the  lands  of  all  priors  aliens  were  seized, 
and  tiiqse  that  were  upon  tlie  maritime  parts 
removed,  and  natives  put  into  their  ^  houses, 
and  all  strangers  whatsoe\'er,  tliat  landed  within- 
the  kingdom,  to  be  arrested.  All  these,  ifanv 
qf  thtm  sh<MjId  be  denied,  will  be  ijnade  good, 
not  only  by  our  historie*;,  but  likewise  by  the 
public  records  of  the  kingdom.  So  that  my 
iirst  Answer  is,  that  these  se^es  were. in  the' 
time  of  an  actual  defensive  war  from  the  two 
next  and  greatest  states  unto  the  realm. 

My  secoQtl  Answer  is,  that  it  appears  not  at 
all,  by  any  thing  in  this  case,  that  these  Sessec 
tyere  made  by  any  authority  from  the  king ; 
for  the  words  are  only  in  the  general,  that  the 
caunty  was  agisted,  aud  that  the  Abbot  him- 
self was  a<!Jsied,  but  says  not  by  whom,  or 


the  words  of  the  case  are ;  for  by  his  commis- 
sion whereby  he  was  to  do  tins,  which  is  Roi. 
2'i  £d.  1,  M.  8,  he  was  so  far  from  hnving  an^ 
power  to  tax  the  county  hereunto,  that  he  M 
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commanded  for  victuals,  arms,  or  other  tilings 
that  he  shall  need  in  this  business,  that  he  shall 
pa^  those  from  whom  be  shall  have  any  such 
tbmg;  which  likewise  is  entered  in  the  Com« 
siuoia,  23  Ed.  1,  Itot;  77.  My  lords,  that 
there  were  parliaments  in  every  one  of  these 
years,  appears  by  the  summons,  and  those  in 
words  not  osual ;  for  the  great  fleet  of  France 
being  mentioned,  and  that  the  French  did  in* 
tend  '  Unguam  Anglicanam  omnino  delere,' 
they  were  now  called  *  ad  tractaud*  ordinand' 
^  et  faciend'  nubiscum,'  and  the  lords,  *  et  aliis 
^  Incolis  Regni  qualiter  sit  hujusmodi  periculis 

*  obriend.,'  as  it  is  in  the  Cldse  Roll,  23  Ed.  1, 
M.  4,  dors,  and  24  Ed.  1,  M.  7,  dors. 

My  lords,  that  accordingly  order  was  taken 
^  cum  Incolis ;'  and  that  the  gentry  and  other 
inhabitants,  by  way  of  by-law  or  agreement 
amongst  themselves,  did  make  provision  in  this 
particular,  I  shall  endeavour  to  prove  to  your 
lordskhips :  that  it  hath  been  done  at  other  times, 
and  that  such  by-laws  are  good,  appears,  14 
Ed.  2,  Banc.  Regis,  Rot.  60.  The  Scots  en- 
tering Durham,  a  hy-law  was-  made  by  the  in- 
habitants for  the  raising  of  money,  and  one 
that  refused  it  was  adjudged  to  pay  it :  besides 
Leighborne,  who  was  admiral  of'^all  the  Eng- 
lish fleet,  there  were  Custodes  maris  in  each 
maritime  county  ;  these,  as  appears  by  Com-' 
munia,  24  Ed.  1,  Rot.  78.  dors,  were  chosen 
by  the  commonalty  of  each  county ;  and  that 
these,  together  with  the  shcrift*  and  inhabitants, 
did  make  orders  for  those  things,  appears  by 
the  Communis,  23  Ed.  1,  Rot.  79,  where  writs 
are  directed  to  the  sheriff  of  Kent,  and  to  the 
sheriff  of  other  maritime  counties,  command- 
ing  them  that  '  circa  maris  custod'  visis  prae- 

*  sentibus  milites  et  potentiores  liberos  homines 

*  de  bailiva  tua  evoces,  et  cum  ipsis  provida 

*  circumspcctione  deliberes,'  how  he  should  do 
it.  This,  I  conceive,  is  expressed  in  point, 
and  the  practice  grounded  upon  that  in,parlia- 
'ment,  '  ad  ordinand'  cum  incolis.' 

My  Lord^,  my  third  answer  to  this  Case  is, 
thit  these  sesses  were  for  land-service  only, 
and  not  for  shipping.  And  this  appears.  First, 
by  the  case  itself;  for  the  abbot,  m  bar  of  the 
avowry,  says,  that  he  was  sessed  to  find  a  man 
and  horse  *  in  subsidiuni  custod*  prtsdV  which 
must  he  for  land  service;  and  therefore  d^ 
maHd«  judgment,  *  si  una  ead*  occasione  custod' 
'  prcdV  he  ought  both  to  find  the  horse  and 
to  pay  the  iess.  This  is  not  denied  by  the  de- 
fendants; but  they  say  that  the  abbot  had 
other  lands,  and  that  this  sess  was  for  those 
other  lands;  sothat  it  is  admitted  that  the  sess 
for  the  horse,  which  must  be  fur  land-service, 
and  that  fur  which  they  avow,  were  both  for 
the  same  use ;  all  the  difference  is,  whether  the 
sess  were  upcm  the  same  land  or  no. 

My  lorils,  if  the  sess,  for  which  the  defend- 
ants avow,  had  been  for  shipping, they  might  liare 
acbiiitted  uU  that  the  abbothad  said,  in  bar  of 
Uicir  avowry;  that  is  notwithstanding  he  found 
arms  for  land-service,  that  yet  he  mignt,  for  the 
same  land,  have  been  sessed  again  to  the  fmd- 
i|»g  of  shipping.    Neither  do  1  donht,  but  that 


the  parties,  in  the  action,  now  before  your  lord« 
ships,  do  find  arms,  and  yet  they  are  sessed  for 
shipping  ;  and  that  it  will  be  stood  upon  by  the 
other  side,  that  the  finding  of  arms  for  land- 
service  excuseth  not  for  shipping. 

But  it  may  be  said  that  the  very  words  are, 
that  the  sesses  were  *  pro  custod'  maris.'  My 
lords,  by  divers  records  it  appears  expressly, 
that  the  custody  of  the  mantime  part  of  the 
land  is  called  *  custod'  maris.'  Claus.  23.  Ed. 
1.  M.  4,  dors.  A  writ  directed  '  CoUectoribus 
'  pecunia  ad  custodiam  maris,'  in  this  county 
of  Kent,  commanding  them,  that  in  respect  that 
the  Cinque  Ports  were  at  the  charge  of  ship- 
ping, '  quod  quiet  i  sint  de  custod'  maris  faci- 
'  enda,'  which  must  aeeds  lie  at  land.  Com- 
munia  24  Ed.  1,  Rot.  79.  A  writ  to  *  WiW 
'  liam_  Bonell,  et  sociis  suis  ad  custodiam  Maris 
'  in  Com'  Suff '  assignatis,'  and  yet  all  that  they 
are  to  do  in  that  oflice  is  for  defence  at  land. 
So  Trin.  31  Ed.  1,  M.  20.  Communia.  This 
*  Custodia  Maritima,'  how  it  is  to  be  done  ap- 
pears, Rot.  Pari.  46  Ed.  1,  M.  49,  andl>y  the 
statute  5  Hen.  4,'  cap.  3,  it  is  to  be  done,  as 
heretofore  it  hath  been  done^  according  to  the 
statute  of  Winchester. 

My  fourth  answer  to  this  case  is,  that  the 
plaintiff  was  a  cler{;yman,  and  the  clei^  having 
denied  in  parliament  to  aid  the  king,  as  the 
laity  did  this  year,  at  this  time  they  stood  in 
the  king's  disfavour ;  rnd  in  Hil.  Term.  25  Ed. 
1,  Rot.  17,  the  king  commanded  all  his  courts 
of  justice,  that  if  any  clergyman  was  plaintiff 
in  any  action,  ^  quod  nullum  ei  fiat  remedium.' 
And  therefore  Walsineham,  in  his  Annuntis 
Consiliis  of  this  year  of  25  Ed.  1,  says,  that  it 
was  '  Clero  Aogliae  importabilis,  quia  de  pro* 
'  tectionc  regia  est  exclusus^  et  per  rcgem  ni- 
'  hiloreinus  depredatum.' 

But,  my  lords,  if  I  shonid  let  all  go  that  hath 
been  said,  yet,  under  your  lordships  favours, 
the  case  is  of  no  authority  at  ail :  for,  admitt- 
ing that  the  sesses  were  for  shtppine,  and  that 
by  the  king's  authority  ;  yet  had  the  plaintiff 
no  reason  to  put  himself  upon  the  point  of  law 
when  the  matter  of  fact  would Jielp  him:  for 
the  plaintiff  says,  that*  he  had  been  sessed  be- 
fore for  those  lands ;  the  other  party  says  do« 
but  that  it  was  for  other  lands ;  and  upon  this 
the  issue  is  joined. 

Nay,  my  lords,  if  there  be  any  authority  at 
all  in  the  case,  under  favour,  it  is  strong  the 
other  way :  for  if'  the  sesses  were  for  shipping, 
the  abbot  says,  that  before  he  had  found  arms 
for  the  land  service,  and  demands  the  judg- 
ment of  the  court,  if  therefore  he  ought  to  pay 
this  sess  toa  The  other  party,  if  the  law  had 
been  clear,  might  have  demurred  thereupon ; 
so  that  the  authority  sways  this  way,  that  noiie 
for  the  same  land  are  chargeable  for  arms  at 
land  and  sliipping  too. 

My  lords,  not  Only  for  the  clearing  of  this 
case,  but  all  other  things  that  concern  it, 
either  in  the  mere  right  or  matter  of  fact  be- 
fore the  29  Ed.  1,  that  before  the  parliament 
at  Lincoln  29  Ed.  1,  all  things  concerning  the 
king's  prerogative,  and  the  subjects  UbcrticS| 
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-were  altogether  upon  incertainfies.    The  sta- 
tute of  Running  Mead,  Magna  Charta,  Charta 
de  Forestai  bad  been  confirmed  at  least  eight 
times,  from  17  Joh.  unto  99  £d.  1,  and  yet  not 
only  the  practice,  but  likewise  the  judges,  in 
the  courts  of  justice,  went  clear  contrary  to 
the  plain  botii  words  and  meaning  of  them. 
By  the  second  chapter  of  Magna  Charta,  a 
baron,  '  pro  Baronia  integra,'  was  to  pay  but 
100  marks  for  his  relief;  the  practice  and  pro^ 
cess  of  the  Exchequer  till  29  Ed.  1,  was  always 
for  this  relief  lOo/.    Michaelis  28  Ed.  1,  Rot. 
54.  jCommunia,  after  the  death  of  John  Gray, 
that  held  per  Baroniam,  the  question  was,  whe- 
ther he  should  pay  100/.  as.  the  record  says, 
^  prout  antehac  onerari  solebat,'  or  100  marks, 
'  propter  confirmationem  secundum  Magnam 
*  Chartani  ;*  and  this  the  court  would  not  de- 
termine before  they  lad  consulted  with  the 
king ;  and  yet  the  statute  of  Magna  Charta 
had  been  confirmed  by  25  £d.  1,  and  likewise 
the  same  year,  afi  appears  by  the  statute  De  Ar- 
ticulis  super  cbartas^  Comraunia,  M.  13.  Ed.  ], 
Rot.  26.  Philip  Mermion  died,  and  100/.  paid 
for  his  relief.    It  was  now  29  Ed.  1,  and  in 
question,  whether  100/.  or  100  marks  admit- 
tance, licet  hactenus,  they  were  always  100/. 
because  the  king  had  confirmed  Magna  Charta 
99th  of  his  reign,  and  by  his  writs  had  com- 
manded his  courts  to  inroU  it,  and  would  have 
it  *  de  C9tero  in  omnibus  snis  Articulis  obser- 
'  vBx'iJ    My  lords,  of  this  kind  there  be  many 
cases.    The  Charter  of  king  John,  and  of  the 
Forest,  cap.  10,  is  Nulius  *  de  caetero  amittat 
'  vitam  vet  membrom  pro  venatione  nostra ;' 
and  yet  against  the  plain  letter  and  meaning, 
Communia  Trin.39  Ed.  1,  R.  44,  Adam  Gower 
of  Scarboroueh,  as  appears,  had  in  this  king's 
reign  been  bdneaded  pro  venatione  in  the  forest 
of  Danby;  and  now  an  inquisition  went  out  to 
find,  what  lands  and  goods  he  had ;  and  then 
upon  the  return  the  question  was,  whether  bis 
land  Vas  forfeited,  and  should  escheat  upon 
such  an  attainder,  and  resolved  that  the  land 
was  not  forfeited.    Pasch.  22  Ed.  1,  fi,ot.  48. 
The  king's  shepherd  had  put  the  king's  sheep 
into  a  man's  ground,  wbo  had  distrained  them ; 
and  for  this  process  went  out  of  the  Exchequer 
to  punish  the  man,  who  there  pleads,  that  he 
knew  not  that  they  were  the  king's  sheep.  And 
there  Rot.  51,  dors.  Lessee  for  life  of  a  manor 
of  tlic  king's  with  an  advowson  excepted,  the 
court  declared,  that  he  had  forfeited  the  manor 
itself.    By  th^  cases  it  appears,  that  neither 
the  practice  .nor  the  proceedings  in  tlie  courts 
of  justice  in  those  times,  in  things  between  the 
king,  and  the  subject,  are  so  much  to  be  relied 
apon,  as  the  words  of  the  law. 

My  lords,  it  niay  further  be  objected,  that  at 
aommon  law,  before  the  statute  of  Winchester, 
the  king  might  compel  the  subject  to  find  arms 
for  the  defence  of  the  kingdom ;  and  therefore, 
by  the  same  reason,  he  may  charge  them  to 
find  ships  for  the  defence  of  the  sea. 

My  lords,  not  granting  the  thing,  yet  for  the 
present  admitting  it,  I  shall  thereunto  give 
ibese  answers  :— That  bis  majesty  by  tonnage 
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and  poundage,  and  tlie  other  duties  at  common 
law  mentioned,  hath  a  {^articular  supply  for 
that  of  shipping,' but  hath  nothing  in  particular 
Tor  the  other  of  arms ;  and  therefore  that  may 
with  more  reason  be  laid  upon  the  subject  than 
the  other.     And  yet  for  one  of  the  principal 
things  in  that  statute  of  Winchester,  that  is,  for 
watching  and  warding',  ithe  king  bef&re  that 
statute  had  a  particular  and  certain  farm  or 
sum  of  money  of  each  county  for  the  doing  of 
it,  which  after  that  statute  tlie  county  was  dis* 
charged  of,  because  by  that  statute  the  ^counties 
took  the  charge  of  doing  of  it  upon  themselves, 
as  the  cases  are  Comui.  Ilil.  20  Ed.  1,  Rot.  10, 
and  Br.  Trin.  43  Ed.  1,  Rot.  22,  dors.  18/.  '  pro 
'  Com.  Northumb*  and  16/.  pro  Cumberland.' 
My  second  answer  is,  that  each  subject,  and 
that  secundum  ttatum  et  facultafes,  is  already 
chargeable  for  that  of  shipping,  as  hatii  been 
before  proved  ;  and  therefore  if  he  be  charge-" 
able  both  in  money  aiid  kind  too,  the  charge  is 
double  in  the  one,  and  but  single  in  the  other. 
Neither  could  it  hold  proportion   with  these 
cases  of  watching  and  warding,  where  the  coun« 
ties  were  discharged  of  the  money,  when  they 
took  the  thing  in  kind  npon  themselves.    And 
therefore  this  objection  cannot,  as  I  conceive, 
be  made,  unless  his  majesty  first  quit  all  the 
before-mentioned  duties  laid  upon  merchan- 
dize.— My  third  answer  is,  that  m  that  of  arms 
there  is  onlymutatio  speciei,  changing  of  money 
into  arms;  for  they  remain  the  subject's  still  iti 
property,  and  are  in  his  own  custody  ;  he  may 
sell  them,  or  employ  them  at  his  pleasure  to 
his  own  use  :  but  in  this  way  of  shipping  there  % 
is  ablatio  ret,  in  respect  of  the  victuals  and  ma- 
riners wages. — My  fourth  answer  is^  that  that 
of  arms  is  not  only  for  the  defence  against  fb-  . 
reigners,  but  in  watching  and  wardmg,  upon 
Hue  and  Cry,  and  otherwise  to  keep  the  peaco 
within  the  realm,  and  for  the  execution  of  jus- 
tice, by  assistmg  the  sheriff  when  he  shall  have 
occasion  to  -use  the  Posse  Comitatus,  and  other- 
wise, all  which  do  fail  in  the  other.    And  as 
the  use  of  arms  is  more  general,  so  are  they  for 
the  more  immediate  defence  of  that  element,' 
wherein  we  have  our  usual  and  certain  liveli- 
hood.    And  yet  the  ordering  of  these  for  three 
hundred  years  and  upwards,  was  by  authority 
of  parliament. — Lastly,  my  lords,  in  respect  of 
the  victuals  and  mariners  wages  to  be  found  for 
S6  weeks,  the  case  in  question,  as  I  conceive, 
cannot  becompareil  to  that  of  arms,  but  rather 
to  that  of  taxing  the  country  Tor  finding  of  sol- 
diers to  go  out  of  their  counties. 

My  lords,  the  next  objection  that  I  shall  en- 
deavour to  give  answer  unto,  is,  that  it  is  iii  his 
majesty's  power,  for  the  safety  of  the  realm, 
to  shut  up  tlie  ports  and  havens  of  the  king- 
dom, aofl  thereby  to  make  a  general  stof)page 
of  all  manner  of  forcii^n  trade;  and  therefore 
as  his  majesty  may  anticipate  gain^  by  barring 
men  from  the  exercising  of  their  callings,  so  by 
the  same  reason  may  he  take  something;  aviay. 
— My  lords,  my  first  answer  is,  that  the  law 
therein  doth  trust  the  kinjr  only  with  that, 
which  being  dooei  is  oio^t  to  Itis  own  loss,  as  in 
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respect  of  the  customs  and  other  duties  this  of 
'prohibiting  foreign  trade  would  be. — My  second 
answer  is,  that  this  cannot  be  done  but  in  time 
of  war,  and  imminent  danger,  and  that  there- 
fore this  objection  will  not  be  seasonable  till 
the  other  be  put  in  execution.  The  last  objec- 
,  cion  is,  that  in  divers  old  charters  of  liberties 
and  exemptions,  the  patentees  are  freed  de 
Danegeido  ct  Navigio,  hereby  is  implied  right. 
•^My  answer  is,  from  the  same  charters  it 
may  as  well  be  inferred,  the  subject  is  l>ouiid  to 
Qiake  and  repair  the  king's  parks  and  houses, 
-and  to  make  up  new  bridges,  and  divers  other 
things;  these  charters  of  exemption  freeing 
them  '  ab  operationibus  omnium  re^alium  par- 

*  coram  et  pontium,'  and  from  divers  other 
things  which  by  law  the  subject  is  bound  unto. 

My  lords,  for  the  precedents  that,  from  mat^ 
ter  of  fact  and  charge,  may  be  brought  for  proof 
of  the  use  and  matter  of  fact,  as  I  do  not  pro- 
fess to  know  them  all,  so  if  I  did,  yet  time 
"would  not  permit  to  givd  a  particular  answer  to 
each  of  them;  I  shall  therefore  offer  these  ge- 
neral answers  to  them : 

The  most  of  them,  or  all  of  them,  are  for 
charging  the  sea-towus,  and  haven  towns  which 
have  ships,  and  many  great  privileges,  and  are 
iufranchised  for  that  purpose,  as  is  declared  in 
the  Parliament-Jloll  of  13  Ed.  3,  M.  11,  before 
cited.  These  that  are  to  fmd  ships,  besides 
the  main  prescription  for  wrecks  and  benefit  of 
fishing,  are  discharged  of  arrays  and  defence  at 
laud,  as  appears  not  only  by  the  Parliament- 
Koll,  but  by  the  Scotch  Roll  10  £d.  3»  M.  28, 
dors.  The  town  of  Shoreham,  in  the  county 
of  Sussex,  time  out  of  mind  had  found  ships, 
and  therefore,  being  by  the  commissioners  of 
array  taxed  to  .arms  for  the  land-service,  a  Sa- 
persed'  for  that  cause  awarded.  Iter  Sussex, 
7  £d.  1,  Rot.  63,  dors.  William  de  Bruce,  lord 
of  Shoreham,  upon  his  claim  adjudged,  that 
all  the  customs  of  merchants  at  Shoreham  be- 1 
longed  to  him.  Rot.  Pat.  26  £d.  1,  M.  16, 
the  town  of  Yarmouth,  '  pro  servitio  navium 
'  impenso  et  impendendo,'  are  discharged  of  all 
subsidies  granted  in  parUament,  *  pro  corpo- 

*  ribus  navium,  et  attito  :  et  communia  Trm.' 
31  Ed.  2,  Hot.  30.  The  town  of  Baldsey,  in 
the  county  of  Sussex,  for  the  same  cause  dis- 
charged by  judgment  of  the  court.  Iter  Kant. 
SI  Ed.  1,  Rot.  44,  dors.  Certain  land-holders 
within    the    Cinque-Ports   have  Taillage  '  de 

*  quolibet  homine  appUcante,'  upon  their  lands. 
Petitions  1  Ed.  3,  Rot.  9,  Oftice  de  Pat.  In 
consideration  of  the  charge  of  providing  ships, 
tlie  town  of  Southampton  petition,  that  their 
privileges  of  having  customs  within  their  ports 
oe  confirmed  to  them;  that  they  had  these, 
appears  Ilil.  13  Hen.  4,  Banc  Regis  Rot.  39, 
where  they  are  indicted  for  extortion,  for  taking 
more  custom  than  was  due.  Rot.  Pari*  45  Ed.  3, 
the  commons  pray,  that  the  franchises  of  the 
sea  towns  and  havens  may  be  allowed  them  as 
heretofore,  and  that  by  default  thereof  the 
navy  of  Enghtud  is  much  decayed,  to  the  dis- 
assurance  of  all  the  realm,  if  need  should  be. 
That  these  that  art  not  maritime  towns  4»ught 


not  to  be  chained,  which  is  the  very  case  of  the 
defendant,  I  shall  cite  to  your  lordships  express 
precedents.  Clause  13  Ed.  3,  M.  14,  par.  2,  the 
town  of  Bodmin  in  Cornwall  disdiarged  of 
ships,  because  in  *  dicta  villa  portus  non  est  et 
'  longe  a  mnri  et  distat,'  and  hath  not  used 
before-time  to  find  shipping,  and  an  inquisition 
awarded  toinquire  of  these  particulars;  where- 
by it  appears,  that  the  inland  counties  had  not 
so  mucn  as  eU  facto  been  usually  charged  with 
ships.     Rot.  Fra.  21  Ed.  3,  M.  17,  those  towns 

*  quae  naves  non  habent,  et  qus  aliis  naves  ha- 
'  bentibus  contributoria  non  existunt,'  that  they 
should  be  discharged ;  it  appears  thereby  that  « 
some  towns  that  are  memoers  of  great  tea 
towns,  are  contributory  to  shipping,  and  other 
inland  towns  are  not  contributory,  2  Pars  Hot. 

2  Rich.  2,  M.  42,  in  which  51  £d.  3,  is  recited, 
whereby  it  is  likewise  recited,  that  the  burgesses 
of  Beverly  had,  by  their  petition  in  paiiiament, 
complained,  that  their  town  is  *  in  loco  arido  et 
'  a  mari,'  that  *  ad  sinistram  procurationem 
^  quorund'  machioantium  ipsos  rodebite  pr«- 
'  gravare  ad  contribuend'  bominibus  de  villa  de 
'  Kingston  super  Hull,'  to  the  making  of  a  barga 

*  per  mandatum  regis;'  now  they  pray  '  de  om- 
'  nibus  et  singulis  hujusmodi  onenbus  insolitis,' 
to  be  discharged  by  their  charter ;  and  it  ap- 
pears they  arc  discharged  accordingly,  and  this 
now  exemplitied,  2  Rich.  2. 

To  those  of  48  lien.  3,  both  for  taxes  for  sol* 
diers  and  for  shipping,  I  shall  give  a  partieular 
answer,  that  it  was  then  '  teropus  belli,'  when 
the  courts  of  justice  were  shut;  for  the  com- 
mission went  out  after  April,  and  in  the  Red 
Book  fo.  241.  6,  it  was  '  tempus  belli'  from  4 
Sep.  48  Hen.  3.  until  the  10th  of  Sep.  49  Hen. 
3,  and  that  the  courts  of  justice  were  shut  up, 
appears  49  Hen.  3,  Rot.  4.  *  Comm'  Scaccario 
'  non  fuer'  Barones  residentes  in  Scaccario,' 
ad  Pas.  48  Hen.  3,  ad  comm'  Pas.  49  Hen. 
3,  <  propter  turbationem  nuper  habitam,'  there 
were  no  sheriffs  in  '  aliquibus  comitatibos,'  48 
Hen.  3,  and  those  that  were  *  non  poterint  sic 

*  facere  qus  ad  officium  vie'  pertinebant.' 

To  the  commissions  30  Ed.  1,  M.  9,  in  the 
Patent  Roll,  '  de  puniendo  homines'  that  re- 
fused, it  is  '  quia  ad  rogatum  mittere  non  con- 
'  cesserint'  so  many  ships.  And  if  a  by-law 
were  good  t5  bind  them,  as  is  b^ore  proved,  as 
well  as  their  own  promise,  it  may  be  so;  but  1 
have  never  seen  any  l^;al  proceedings  against 
any  of  those  that  refused  at  that  Ume,  save 
only  against  the  Cinque  Ports  tliat  are  sum- 
moned by  their  service.  P.  33  Ed.  1,  Banc. 
Regis  Rot.  82,  against  Seaford,  as  a  member  of 
the  ports ;  and  tlie  charge  is,  that'  per  servitium 
'  tenentur  invenire  unam  navem.'    ( 

For  those  of  Ed.  3.'s  time,  his  reign,  for  the 
most  part,  was  a  time  of  war;  and  that  the  of- 
fensive brought  a  defensive  upon  the  kingdom, 
is  plain.  Walsingham  saith,  pace  119,  131, 
that  10  Ed.  3,  the  French  burnt  Southampton. 
And  Stowe,  page  234,  says,  that  Ed.  12. 3,  they 
assaulted  Southampton,  and  burnt  part  of  Ply- 
mouth. 13  Ed.  3,  they  assaulted  the  isle  of 
Wight.  Rot.  Pari'  13  £d,  3^  pars  1.  M.  9,  that 
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Ibey  hftd  done  much  miscliief  in  the  west- 
coasts,  and  conquered  the  isle  of  Guernsey. 
Rot.  Sco.  10  Ed.  d,  M.  5,  dors,  and  M.  3,  and 
all  the  ports  of  England  were  »hut  up. 

My  lords,  in  these  years  wherein  most  of 
these  writs  issued,  the  great  danger  appears ; 
and  yet  that  the  charge  laid  upon  the  county 
was  by  by-law  and  agreement,  I  shall  cite  to 
your  lordships  theScotish  Roll,  10  Ed.  3,  M.  3. 
The  French  riding  at  anchor  at  the  isle  of 
Wight,  the  king  sends  divers  privy 'counsellors 
to  Dover,  and  commanded  all  the  officers,  maf- 
ters  of  ships,  mariners  and  inhabitants,  from 
the  Thames  mouth  to  the  West,  to  come  thi- 
ther, ad  tractand*  with  those  lords  of  the  coun- 
cil for  the  defence  of  the  sea  by  ships ;  and  in 
the  record  it  is  cited,  that  notwithstanding  the 
king's  former  command,  '  bactenus   quicquid 

*  non  facer'  impress*,'  the  writs  for  shipping  is- 
sued before  and  were  not  executed ;  ana  there- 
fore now  a  commission,  if  so  it  might  be  done 
with  consent.  90  Ed.  3,  other  writs  went  out. 
Rot.  Franc,  pars  «,  M.  24,  20  Ed.  3,  a  writ  to 
Yarmouth  *  propter  pericula  maris'  to  stop  up 
their  haven,  and  Hot.  Franc,  pan  1,  M.  19. 
that  no  tishermen  go  out  to  sea.— I  shall  en- 
deavour a  particular  answer  to  this.  Claus.  10. 
£d.  3,  M.  23,  the  writ  says,  that  *  valida  defen- 

*  flionis  super  mare  solvi  non  solebant  teropo- 
'  ribus  progenitorum'  of  the  king.  To  this  I 
shall  give  this  answer,  that  these  WAges  were 
demanded  before  their  time  of  going  to  the  ser- 
vice ;  and  the  record  is,  hujumodi  vadia  have 
not  been  paid. 

My  lords,  if  this  answer  be  not  sufficient, 
my  second  is  by  denying  the  thing ;  for  besides 
that  of  15  Johan.  in  that  time  of  necessity,  the 
ships  were  to  serve  <  ad  liberation es  et  ad  stt- 

Sendia  regis ;'  and  46  lien.  3,  M.  4,  both  in 
Id.  1,  Ed.  2,  and  this  king's  time  before  the 
tenth  year  of  his  reign,  wages  for  defence  were 
frequently  paid. — My  lords,  because  I  know 
noc  how  far  this  will  be  stood  upon,  I  shall 
spare  the  citing  of  any  of  them,  and  to  this 
purpose  shall  cite  to  your  lordships  only  this 
case.  It  is  amongst  the  parliament  petitions 
1  Ed.  3,  and  transmitted  mto  the  Exchequer, 
liil.  2  Ed.  9,  dors.  The  fishermen  upon  the 
coasts  of  Yarmouth,  30  Ed.  2,  were  daily  rob- 
bed and  killed,  and  for  rescous  of  them,  those 
of  Yarmouth  were  commanded  to  set  out  some 
ships  to  sea ;  and  Adam  Bridlington,  the  king's 
clerk,  sent  with  300/.  to  set  out  this  fleet, 
which  the  men  of  Yannouth  intended  they 
fihould  have  as  wages  for  the  voyage ;  hut  the 
clerk  would  not  let  tliem  have  above  230/.  and 
that  as  money  borrowed  of  the  king,^  and  for 
this  they  gave  their  bond  of  repayment  thereof. 
1  Ed.  3,  they  complain  in  parliament,  and 
pray  that  they  may  be  discharged  of  the  930/. 
and  that  the  bond  may  be  cancelled  ;  which  is 
adjudged  accordingly,  and  transmitted  into  the 
Exchequer  for  a  inal,  whether  the  service  was 
done  or  not. — My  last  answer  to  these  prece- 
dents is,  that  the  matters  of  fact  in  these  year.<«, 
to  the  violation  of  the  subjects  rights,  procured 
tipOD  fresh  suitSj  not  only  the  before-mentioned 


statute  of  14  Ed.  3,  cap.  1,  against  any  charge 
to  be  laid  upon  the  subject  without  assent  in 
parliament ;  but  afterwards  they  complain  in 
parliament,  15  Ed.  3,  M.  9,  that  their  goorls 
were  seized,  and  tlieir  bodies  taken  wit  bout 
any  suit  commenced  agtiinst  them,  contrary  to 
Magna  Charta,  and  the  statutes  and  ordinanres 
made  thereupon  witll  so  much  discretion  of 
their  ancestors;  and  in  particular  in  the  Parlin* 
ment-RoIl  of  22  Kd.  3,  M.  4,  for  the  j-uarding 
of  the  sea,  and  in  36  Ed.  3,  M.  9,  and  37  Ed. 
3,  M.  2,  as  before  in  1 5  Ed.  3. 

My  lords,  I  now  come  to  the  last  thinff, 
which  is  the  Prooft  in  the  point,  which  I  shall 
humbly  offer  to  your  lordships.  The  first  au- 
thority that  I  shall  offer  unto  your  lordships  is 
the  Patent-Rolf,  26  Ed.  1,  M.  21,  whereby  I 
shall  endeavour  to  prove  to  your  lordships  these 
two  things : — ^The  confession  of  that  king  and 
his  council,  that  he  was  so  far  from  having 
power  to  tax  the  people  for  the  custody  of  the 
sea,  as  that  he  is  bound  to  make  satisfaction  for 
any  thing  taken  from  the  people  for  this  pur- 
pose. I'he  second,  that  the  charges  laid  upon 
the  people  for  the  custody  of  the  sea,  were  the 
principal  grievances  that  occasioned  the  making; 
of  the  statute  of  25.  Ed.  l,and  the  statute  of 
<  Tallagio  non  coneedendo.* 

Fbr  the  first  that  the  king  declares  that  hii 
had  a  desire  to  redress  the  Urievances  made  to 
the  people  in  his  name,  and  instauceth  what 
they  were,  *  veluii  de  rebus  captis  in  ecclesiis, 

*  et  de  nliis  rebus  captis  et  asportatis  tarn  de 

*  clericis  quam  de  laicis,  sive  pro  cusiodia  maris 

*  vel  alio  modo  quocunque ;'  whereby,  my  Kmln, 
there  is  an  acknowledgnjent  that  it  is  erievanc  e, 
and  to  be  redressed,  to  lay  any  tax  upon  t^ 
subject  for  the  defence  of  the  sea, — Commis- 
sioners are  there  named  throughout  all  Eng- 
land te  entjdire  of  these  grievances ;  herein 
they  are  to  proceed  according  to  certain  irw 
structions  from  the  king  and  the  council,  which 
are  these  three  :  First,  Whether  the  things 
were  taken  without  warrant ;  and  if  so,  then 
the  party  that  took  the  goods  is  to  make  satis- 
faction, and  further  to  be  punished  for  the 
trespass.  Secondly,  If  there  were  no  warrant 
allowed,  then  the  officer  was  to  make  satisfao 
tion.  Thirdly,  If  all  were  done  according  to 
and  in  pursuance  of  the  warrant,  and  no  more; 
then  what  upon  certificate  thereof  is,  the  words 
are  *  et  enferra  tant  que  il  se  fienera  appais 

*  pur  reason  ;'  The  kii>g  hereby  promiseih,  that 
whatsoever  things  were  taken  from  tlie  people 
by  any  command  of  his  for  the  custody  of  tho 
sea,  that  he  will  make  reasonable  satisfaction 
to  the  party  for  such  things. 

My  lords,  for  tho  second  thing,  that  i^,  that 
tliese  grievnnces  occasioned  the  making  of  these 
statutes,  is  clear  from  the  words  of  the  patent; 
for  they  were  made  *  post  ijuerram  inter  regnum 

*  et  regem  Franria? ;'  which,  as  appears  by  the 
Case  of  the  Abbor  of  Robertsbridge,  were  from 
the  22d  to  the  25th  of  Edward  the  first,  and 
by  all  our  historians,  and  man/ records.  It  ap- 
pears likewise,  by  those  other  words,  that  the 
king,  before  bi^  going  into  Flanders,  intended 
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to  have  remedied  those  Grievances ;  he  went 
over  in  Sep.  25  Bd.  1,  and  the  statute  25  Ed.  1, 
wu  made  the  10th  of  Oct.  after.  Hence  like- 
wise it  follows,  that  the  exception  of  the  king's 
ftotieot  aids  and  prizes,  mentioned'  in  the  sta- 
late  of  25  Ed.  1,  extends  not  to  this  of  charging 
the  people  to  the  custody  of  the  sea,  that  being 
one  of  tne  principal  grievances  that  occiisioned 
the  making  of  it.  Thiit  the  same  grievance 
caused  the  making  of  the  statute  De  I'allagio, 
&c.  t  have  before  oHered  to  your  lordships. 

My  lords,  the  next  authority  which  I  shall 
present  is  the  Communia  Hil.  23  Ed,  l,Rot.  77. 
There  the  king  commanded  30galliesto  be  made 
by  several  great  towns,  every  galley  was  lo  have 
120  men  a-piece ;  these  were  *  pro  deteubione 
*  regni  et  securitate  maris.'  My  lords,  the  cases 
are  many  in  the  Exchequer,  wiiere  tiie  money 
for  making  these  gallies  was  recovered  against 
the  king.  I  confess  my  lords,  that  the  king  had 
promised  payment  to  those  that  made  tliem, 
v^-hich  I  shall  thus  submit  to  your  lordships: 
That  in  case  the  king  might  have  commanded 
the  making  of  them,  at  the  charge  of  the  towns, 
that  then  the  kind's  promise  was  but  nudum 
vactwtn  for  promismg  of  payment  for  that  which 
by  law  they  might  have  been  forced  to  do,  and 
so  the  payment  rested  only  the  king's  grace  and 

food  pleasure.  But,  my  lords,  upon  suits  in 
is  ovin  time,  and  in  the  limes  of  Ed.  2,  and 
Ed.  3,  the  monies  for  making  these  gallies  were 
received  by  several  towns.  Si.  29  Ed.  1,  Rot. 
29,  dors,  for  York,  M.  31  Ed.  1.  Rot.  77,  Ips- 
wich and  Dunwich.  P.  5  Ed.  3,  Rot.  31,  for 
him  *  prout  justum  fuer"  nothing  having  been 
paid  before.  Bract.  M.  16  Ed.  8,  Rot.  14, 
both  for  the  pilley  made  at  Southampton,  and 
the  bringing  her  to  Winchelsea^  at  their  own 
charge,  Pra^cept.  P.  1  Ed.  3,  all  the  money 
from  Southampton  not  being  paid,  now  ordered 
that  it  should  be  paid. 

My  lords,  the  next  authority  that  I  shall  pre* 
sent  to  your  lordships  is  the  Parliament-UoU, 
13  Ed.  3,  pars  1,  M.  9  &  11.  The  causes  of 
calling  the  parliament  are  declared  to  be  these : 
Pirst,  the  keeping  of  the  peace.  Secondly,  the 
defence  of  the  marches.  Thirdly,  the  safeguard 
of  the  sea,  that  the  enemy  might  90t  enter  the 
xealm .  to  destroy  it.  These  were  the  three 
points  for  the  commons  to  advise  on,  whicli  are 
Dut  into  writing,  and  entered  upon  the  roll. 
My  lords,  \^  the  articles  themselves  propound- 
ed on  the  king's  part,  it  appears,  That  the 
commons  are  not  chargeable  to  the  guarding  of 
the  sea ;  and  they  pray,  that  this  advice  of  tlieirs 
may  not  be  prejudicial  to  them  to  bind  .them 
thereunto,  and  that  there  are  ships  enough  in 
England  to  do  it,  if  the  people  were  willing. 
M.  11.  The  commons  afterwards  in  debating 
of  these  articles,  when  they  came  to  this  of  the 
sea,  notwithstanding  the  caution  before,  they 
are  afraid,  that  if  they  should  debate  it,  it  mi^m 
iu>ply,  that  tliey  are  chargeable  to  do  it;  and 
therefore  they  protest  against  giving  any  ad- 
vice therein,  as  a  thing  whereof  they  have  no 
cognizance ;  and  do  mrther  declare,  that  the 
Cinque  Ports,  and  other  great  towns,  that  have 


franchises,  are  bound  thereunto,  that  they 
should  do  it.  And  therefore  the  merchants, 
masters  of  ships,  and  mariners,  throughout  Eng- 
land, are  sunnuoned  to  be  at  the  next  parlia- 
ment for  advice  about  shipping. 

My  lords,  the  next  authority  is  the  Parlia- 
ment-Roll, 82  Ed.  3,  M.  21.  The  commons 
petition  in  the<»e  words,  *  que  le  guard  de  la 
'  mere  sc  face  descries  res  soit  le  guard  fit  man 
'  ad  refait  amant  vis  senois  ut  senible'que  mcl- 
*■  liur  guard  ne  poit  estre  fait  que  le  Roy  ne  fait 
'  ne  qu*jl  demeritissent  de  la  sur  la  guer  ct  par 

*  de  fair  de  c'est  ter.'  The  commons  having 
formerly  granted  the  king  divers  Aids  and  Sub- 
sidies upon  Wool,  Wool-fells,  and  Leather  and 
otherwise,  for  the  guarding  of  the  seas,  th^y 
now  grew  weary  of  it,  and  desire,  that  the  king 
himself  from  thenceforth  should  bear  the  whole 
burden,  and  charge  him  with  his  promise  to 
tliat  purpose. 

My  lords,  this  Petition,  though  in  the  name, 
of  the  commons,  yet  the  lords  joined  in  it ;  for 
otherwise  all  acts  of  parliament  of  those  tiroes 
being  made  upon  Petition  and  Answer,  should 
be  without  the  lords  assent.  Hence  it  appears, 
that  the  whole  kingdom,  at  this  time,  was  so  fat 
from  thinking  that  the  king  could  charge  them, 
without  their  consents,  to  the  guarding  of  tiie 
sea,  as  that  they  alledge,  the  king  himself  ought 
to  bear  the  whole  charge.  Neither  doth  the 
king  deny  his  promise,  nor  wholly  deny  tha 
thing ;  for  though  he  saith,  it  should  be  done  as 
it  haih  been  done  before,  yet  it  is  witli  a  quaU' 
fication,  because  the  sea  cannot  be  better  kept 
than  he  hath  kept  it,  by  reason  of  his  being  so 
often  at  sea  in  person,  in  going  and  returning 
from  France,  and  diverting  the  enemy  by  his  wars 
in  France.  If  the  king  had  given  his  absolute 
denial,  yet  here  is  the  judgment  of  both  houses 
of  parliament  express  in  the  point. 

Rot.  Franciye  Hi  Ed.  3,  pars  2  M.  9  &  11. 
The  merchants  had  granted  2s.  8i.  upon  their 
goods  till  Michaelmas,  for  providing  120  great 
ships  '  pro  secum  conductione  navium  et  mar- 

*  chandizarum,  et  pro  defensione  ceterarum 
^  maritimarum  partium  regni,  et  aliis  periculis 

*  his  goerrinis  temporibtts  regno  imminentibus.' 
This  grant  being  made,  the  king  alledging  that 
this  was  not  sufEcient  for  the  service,  and  to 
remove  the  causes  oi  the  stopping  of  the  trade 
by  reason  of  the  wars ;  the  king^ow  lengthens 
out  the  same  from  Michaelmas  to  Easter  fol- 
lowing; and  to  satisfy  the  peo|)le,  the  king  by 
his  proclamation  <|eclares,  that  the  2s.  Bd,  shall 
cease  at  Easter,  according  to  tlie  grant ;  which, 
as  it  should  seem,  not  satisfying  the  people,  dr 
the  king  ooatinoiog  the  taking  uiereol,  the  com- 
mons in  parliament,  22  Ed.  <3,  M.  16,  pray 
that  it  may  cease,  and  that  by  procurement  of 
no  mercKant,  '  pluis  largent  soit  continue.' 
An  imposition  but  for  half  a  year,  and  that 
upon  merchandize^  and  by  consciu  of  the  mer- 
chants for  tl:e  defence,  yet  taken  o0*  Cipoa  cum- 
plaint.    The  Answer  is,  that  it  sliould  cease 

My  next  authority  is  tlie  Parliament-lioil 
2  Ric.  2,  pars  2  M.  5,  before  cited,  where  tha 
great  council  and  sages  of  tb?  kingdom  resaht^ 
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that  the  commons  are  not  chareeahle  to  the  de- 
fence of  the  reahn  without  parliamene ;  which 
extends  to  this  particular  of  the  sea,  for  the 
present  preparation,  whereunto  the  commons  are 
not  chargeable,  was  for  defence  at  sea ;  and 
therefore  the  money  lent  wat  to  provide  nn 
army  for  the  sea,  '  en  defence  et  «alvation  del 
'  dit  Koyalme  et  de  la  Navy  et  des  costiers  del 

*  mere.' 

My  lord?,  the  next  authority  is  the  Parlia- 
ment-Roll 2  Hen.  4,  M.  US.  Commissions  to 
•harge  the  people  to  make  ships  for  the  defence 
of  the  realm  without  consent  of  purlianient,  re- 
pealed by  the  king  and  tlie  whole  parliament 
for  that  very  cause. 

*  Item  pur  ceo  quere  tarde  divers  Commis- 

*  sions  fueront  foist  an  divers  cities  burroughs 

*  et  villages  du    royalme  pur   faire   certaines 

*  Barges  et  Ballingers  sans  assent  du  Parliam' 

*  et  ont  mt'  pr'  nad  estre  fast  devant  ces  hents* 
'  nr'  les  Commons  pray  nr'  snr*  le  Roy  que  les 
^  ditz  Commissions  soicnt  repeals  et  que  ils  ne 

*  K)ient  forces  ne  fait  a  quore  loir  fuk  respons' 

*  que  le  Roy  vest  que  in  les  Commissions  soient 

*  repeals  in  tout  points  mes  pm*  le  grand  neces- 
'  sity  que  ad  des  tiels  vessels  pur  defence  du 

*  royalme  in  case  que  les  quens  **.\X.  priment  le 

*  Hoy  vost  communer  de  rest  matter  ouesqne 

*  Us  Snrs'  et  pub  apres  le  mre'  al'  dits  Com- 

*  mons  pur  intisuner  loir  councel  et  advise  tiel 

*  party.'  The  first  commission's  repealed,  be* 
cause  the  commons  were  not  chareeable  with- 
out  a  parliament.  And  now  the  king  will  put 
it  in  a  parliamentary  way,  by  doing  it  with  tlie 
assent  of  the  lords  find  commons. 

My  Lords,  my  next  authority  is  the  Parlia- 
ment-RoU  9  Hen.  4.  The  cause  of  the  calling 
the  parliament  is  for  the  safeguard  of  the  sea^ 
lind  of  the  North  Marches ;  and  M.  17,  great 
mischief  shewn  for  default  of  keeping  the  sea; 
and  M.  31)  it  is  there  enrolled  by  the  king's 
command,  that  there  was  comrannication  had 
between  the  king  and  the  lords  for  the  defence 
of  the  realm,  and  for  resisting  of  the  enemies, 
who  made  preparations  on  allsides;  whereunto 
sufficient  resistance  cannot  be  provided,  unless 
f4ie  king  have  in  his  parliament  some  notable 
aid  granted  unto  him.  My  lords,  the  king 
Lereby  acknowledgeth,  that  he  cannot  without 
the  parliament,  charge  the  people  for  the  safe 
keeping  of  the  sea,  that  being  the  principal 
part  for  the  defence  there  intended,  the  same 
with  the  summons,  that  without  the  consent  of 
the  commons  <  negotia  prsd'  infecta  remane- 
'  rent,*  and  with  the  summons  in  the  Close 
Roll  23  £d.  1^  before-mentioned,  '  Quod  om- 
f  ues  tangit  per  omnes  debet  supportari.' 

My  lords,  the  next  autliority  is  the  Parlia- 
menuRoll  4  Hen.  4,  M.  S8.  The  lords  spiri- 
tual'and  temporal,  and  the  commons,  grant  the 
king  a. Subsidy  upon  the  staple  commodities, 
and  Tonnage  and  Poundage,  and  likewise  a 
Ucntli  and   Fifleenth,  with  this  protestation, 

*  Protestant  que  ccst  grant  in  temps  avener  ne 
'  soil  point  en  example  de  charger  les  dits  Surs' 

*  nc  Comuious  du  royalme  de  nul  manner  del 

*  Subsidy  ne  10th  ae  l^th  n  let  guerris  desco- 


<  regates,  on  safegard  del  mere  sans  soit  per  le 

<  volents  des  Seig'  et  les  Commons  de  realme 

*  et  ceo  a  novel  grant  feire  in  pleine  Parlia« 

*  ment.'  Rot.  Pari'  6  Hen.  4,  M.  12,  and -Rot. 
Pari'  1  Hen.  5,  M.  17,  the  same  protestation  aa 
before. 

My  lords,  that  the  charge  of  the  defence  at 
sea,  and  that  in  a  large  proportion,  by  reason 
of  the  before-roentionccl  duties,  is  to  be  borne 
by  his  majesty,  I  Conceive  that  it  will  not  be 
denied  ;  that  in  subsidium  and  aid  of  his  ma- 
jesty therein,  the  commons  are  not  chargeable 
without  their  consent  in  fiill  parliament.  In 
these  three  ^ords  there  are  not  only  these 
protestations  of  the  whole  realm  being  made  by 
the  lords  and  commons,  but  likewise  the  king's 
consent  by  accepting  the  things  granted,  and 
that  without  any  qualification  of  the  protesta- 
tions. Those  protestations,  that  they  are  not 
cliargeable  to  the  guarding  of  the  sea  in  a  cer- 
tain way,  as  are  lOths  and  15ths,  do  much  more 
fail  in  a  way  uncertain  as  here. 

My  lords,  my  next  proof  is  from  the  practice 
of  former  kings  in  their  frequent  demands  of 
aids  from  parliaments  for  the  defence  of  the 
sea,  as  well  before  the  statutes  of  tonnage  and 
poundage,  as  then  and  since ;  moneys  borrow- 
ed by  former  kings  for  ships  and  dei^ce  at 
sea,  and  indentures  of  retainer  for  that  purpose 
at  the  king's  charge ;  and  not  only  so,1>ut  upon 
suit  allowance  in  the  Exchequer  for  victuals^ 
mariners  wages,  anchors,  prisoners  taken  in 
fights  pro  drfemione,  and  also  other  things  ne- 
cessary for  shipping  when  for  defence  of  the 
realm.  Whereupon  the  same  argument  may 
be  made  in  this  particular  for  the  sea,  as  was 
before  for  the  defence  in  general. 

The  first  thing  that  I  shall  press,  is  that  of 
the  Cinque  Ports.  Their  service  is  certain  in 
respect  of  the  time,  but  15  days  in  a  year ;  and 
in  respect  of  the  charge,  but  ^0  men  and  a. 
master ;  and  the  number  of  ships  certain  :  be- 
sides thAt  they  are  discharged  of  arms  for  the 
land-service,  they  hare  likewise  divers  other 
privileges  for  the  doing  hereof;  they  were  free 
from  all  aids  and  subsidies  granted  in  parlia- 
ment, and  are  by  privy  seals  discharged  there- 
of. Hil.  2  £d.  3,  Comm'  about  the  end  of  the 
roll ;  they  are  freed  from  all  tolls,  murage  and 
pontage  throughout  the  realm,  which  brmgeth 
a  greater  charge  upon  the  rest  o^  the  subjects, 
— My  lords,  I  shall  thus  oiFer  it  unto  your  lord- 
ships :  If  they  that  have  these  privileges  shall 
serve  but  15  days  in  a  year,  how  the  others  that 
have  no  privilege  at  all,  should  do  it  for  SO 
weeks,  as  in  the  writ  ? 

Secondly,  Their  charge  is  certain  in  the 
number  of  men  and  ships ;  how  the  rest  of  the 
commons  that  are  so  far  from  having  any  privi- 
leges or  recompence  for  it,  as  that  they  do  con- 
tribute to  this  charge  of  the  Cinque  Ports,  shall, 
as  by  the  way  in  the  writ,  be  altogether  uncer- 
tain in  the  matter  of  charge,  both  in  the  num- 
ber of  men  and  ships,  and  of  every  other  thing. 
• — My  lords,  I  shall  press  this  further,  that  when 
the  ports  exceed  their  charge  in  the  number  of 
men  or  ships,  allowance  by  the  king  is  to  be 
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made  unto  thetn,  as  appears  by  the  Quire  of 
Dover,  and  Pat.  iloir  of  7  Hen.  7,  before  cit- 
ed, that  ailer  the  15  days  they  were  to  be  at 
tlie  king's  charge  ;  so  in  the  Pat.  RolF  19  Hen. 
Sf  in.  14,  because  they  found  40  men  in  the 
ship,  the  king  promised  payment  for  all  over 
and  above  liie  number  of  20.  Banc.  Regis 
Trin.  .i3  Ed.  1,  Hot.  22,  allowance  to  service 
in  Scotland  ;  the  Scots,  as  appears  by  WaUing' 
bam,  p.  63,  and  othenvhere,  Iraving  about  that 
time  burnt  divers  English  towns  and  ships,  and 
a  scliool-house,  with  200  scholars  in  it,  Visuti 
Comp.  P.  33  Ed.  1,  pro  ingenti  Ro.  Scotland 
P.  34  Ed.  1,  Rot.  37,  Comm'  la  Composition. 

My  lords,  if  the  ports  who  are  bound  to  the 
defence  at  sea,  when  they  have  performed  their 
service,  be  not  compellable  to  any  further 
charge,  I  shall  humbly  offer  it  to  your  lordships, 
whether  those  that  be  not  bound  at  all,  from 
the  same  reason,  are  chargeable  at  id). 

My  lords,  I  have  now  done,  and  shall  not 
further  press  upon  the  patience  of  your  lord- 
ships ;  1  know  that  ^  nullum  tempus  occurrit 
'regi;'  the  disuse  thereof,  I  shall  press  it  no 
otherwise  than  that  it  is  an  interpretation  of 
the  Statute  made  against  all  Aids  and  Taillages 
in  general ;  and  of  the  complaints  of  the  par- 
liament of  15  Edw.  1,  m.  9;  36  Edw.  3,  m.  19, 
and  37  Edw.  3,  m.  9,  that  those  statutes  bad 
not  been  kept;,  and  further,  as  it  is  an  inter- 
pretation likewise  of  the  before*meotioned  de- 
claratioH;  petitions  and  protestations  against 
this  in  particular;  and  as  it  is  an  execution. of 
them,  and  putting  rhem  into  practice :  '  Praxis 

•  sanctorum/  as  the  divines  say,  *  est  interpres 

*  pncceptorum.' 

'I  he  claims  which  anciently  the  subjects  have 
made  upon  the  crown,  that  none  of  tbe  great 
oibcers  of  tlie  kingdom  could  be  chosen  but  in 
parliament,  nor  tiiat  tiie  king  had  power  to  sell 
any  of  the  antient  crown*lands ;.  the  disuse 
shews,  that  those  claims  of  their's  were  not 
legal.  Br.  in  his  fonrih  book,  fol.  209,  saitb, 
that  '  longa  patientia  trahitur  ad  conseasom.' 
The  non-claims  therefore  of  so  many  kings  and 
queens  I  shall  present  unto  your  lordships,  as 
so  many  U  votts  and  declarations  of  their  ge- 
neral consents,  that  without  assent  in  p«rua> 
nient  they  rould  not  have  laid  tbe  like  sess 
upon  any  of  their  subjects^  as  is  now  laid  upon 
my  client. 

Tbe  first  Day'b  Augumfnt  of  Sir  EDWARD 
LIITLETON,  knt.  his  Majesty's  Solicitor 
General,  iii  the  Exchequer-Chamber,  be- 
fore all  the  Judges,  on  behalf  of  His  Ma- 
jesty, in  the  Great  Case  of  Ship-Money, 

May  it  please  your  Lordships ;  May  02d  last, 
issued  a  Sciri  Faoias  out  of  tbe  Exchequer  to 
tbe  sheriBTof  the  county  of  Bucks,  to  warn  Mr. 
Hampden  to  shew  cause  why  the  QOs,  should 
not  be  charged  on  him  towards  the  finding  of  a 
ship  of  war,  with  men,  munition,  and  victuals, 
expressed  in  a  writ  dated  4  Aug.  11  Car.  And 
the  sums  and  tbe  names  of  the  defaulters  were 
certified  into  tb«  Exchequer  by  a  Mittinuis, 


dated  5  May,  13  Car.  to  be  there  proceeded 
upon  for  tbe  levying  of  the  SOy.  according' to 
the  law  and  custom  of  England  :  Mr.  Hampden 
appeared,  and  desired  that  all  the  writs  might 
be  read  unto  him ;  they  being  read,  he  de- 
murred, and  Mr.  Attorney  joined  with  him  in 
demurrer,  and  adjourned  out  of  the  Exchequer 
into  this  court,  to  have  the  advice  of  all  the 
judges  of  England. 

Before  I  enter  into  my  Argument,  because 
the  true  staling  of  the  question  in  this  and  all 
other  things  doth  exceedingly  conduce  to  the 
clearing  of  the  thing  in  question ;  1  shall  in  the 
first  place,  observe  the  writ,  dated  4ih  August, 
1 1  Car.  the  ground  of  this  assess,  which  was 
directed  into  Bucks,  and  others  into  all  the 
couniies  of  England,  and  this  was  for  raising 
aids  for  ships,  for  tlie  defence  of  the  kingdom^^ 
with  a  notable  circumstance,  *  quia  salus  regni 
'  periclitabatur ;'  which  being  expressed  la  the 
record,  is  confessed  by  the  demurrer,  and  not 
only  so,  but  testified  by  the  king  himself  under 
the  great  seal  in  the  Mittimus :  and  in  all  mat- 
ters, especially  in  matters  concerning  the  pub- 
lic safety,  the  king  is  ^  liecordura  superlativum 
^  et  prsexcellens,'  as  in  the  great  Case  of  the 
earls  of  G1ol»  ester  and  liereibrd,  20  Edw.  1, 
so  that  the  question  is  only  this,  Whether  the 
king,  in  his  judgment,  finding  tlie  safety  and 
preservation  of  the  kingdom  and  people,  neces- 
sarily and  unavoidably  to  require  the  aid  com- 
manded by  the  Writ,  may  not  command  such 
aid  by  the  Writ,  for  saving  and  preserving  the 
kingdom  and  people? 

Having  stated  the  question,  I  shall  now  dis« 
card  many  things  as  impertinent  to  tlie  ques- 
tiou^  not  that  I  that  am  sworn  counsel  for  the 
king,  do  agree  in  those  things  against  the  king; 
but  tliat  they  are  not  now  in  question.  It  is 
not  now  in  question.  What  may  be  imposed  by 
the  king  upon  the  subject  fer  Defence,  at  their 
charge,  for  conquest  or  conservation  of  fi^reign 
conatries  or  territories  beyond  the  seas.  Nei- 
ther is  it  in  question,  what  may  be  laid  by  the 
king  upon  his  sabjects,  for  vindicating  injuries 
done  by  foreign  princes  or  states.  Neither  is 
it  in  question,  whether  arbitrary  insposuions  ot 
taxes  rosy  bo  laid  at  pleasmre  upon  the  subject 
for  the  mere  incresse  of  the  rtrenue  of  the 
king's  treasure.  Neither,  whether  in  ordinary 
and  common  defence,  for  preservation  of  the 
kingdom^  though  necessary^  it  may  be  thas  im- 
posed. 

But  the  question  is,  *  Qoando  salus  regni 
'  periclitabatur;'  in  truth,  the  question  is,  whe- 
ther we  can  be  charged  '  pro  salvatione  nostr* 
'  et  nostror'.'  Again^  it  is  not  in  question,  whe- 
ther the  subject  hath  a  property  in  his  goods^ 
or  can  lose  them  (without  consent  m  parliament. 
I  shall  shew  that  his  property  shall  remain  unto 
him  notwithstanding  this  assess;  and  tbe  argu- 
ment on  the  contrary  savours  more  of  malignity 
than  reason,  to  say  that  by  this  the  subject 
shall  lose  his  property  in  his  goods. 

It  was  rightly  admitted,  tmt  the  law  of  pro- 
perty must  give  place  to  the  law  of  nature,  for 
tbe  common  defence ;  th«  levying  of  a  debt 
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or  doty  public  or  private,  upon  any  subject,  is 
so  far  from  destroying  the  property,  that  it  doth 
coa£rin  it.  He  hath  as  good  property  ihat 
payeth  debts  to  the  kiog,  as  he  tnat  doth  not. 

We  agreed  de  re,  the  kingdom  is  to  be  de- 
fended ;  DO  man  in  iiis  five  senses  will  deny 
that  depertonis,  according  to  the  equitaUe  rule 
in  the  writ  '  quod  omnes  tangit  per  omnes 
'  debet  supportari :'  we  are  in  this  as  in  the 
Conqueror's  laws,  *  sumus  fratres  conjurati  ad 

*  regiium  defendendum/  Dt  persona  whom 
the  law  hath  intrusted  with  the  defence  of  the 
kingdom,  viz.  the  king,  we  are  likewise  agreed. 
The  only  difference  is  de  modo^  whether  the 
right  media  he  observed  by  tlie  king?  and 
whilst  we  are  disputing  whether  he  may  do  it, 
I  am  told  he  may  do  it  in  parliament ;  true,  he 
that  may  do  it  every  where,  may  do  it  in  par- 
liiunent.  And  I  shall  be  sorry  to  hear  there 
sliall  be  no  salvation  for  the  people  but  in  par- 
hament. 

And  whilst  this  was  the  question,  though  a 
great  deal  of  care  was  had,  and  though  it  was 
done  with  advantage  and  policy,  yet  the  bulk 
and  mass  of  what  was  said,  shall  appear  to  fall 
quite  off  as  nothing  to  the  purpose.  There 
wer«  multiplicity  of  particulars,  and  a  pretty 
survey  of  the  king's  revenues,  no  ways  concern- 
ing tlie  case,  and  as  much  mistaken  in  it,  -as  he 
tliat  reckoned  without  his  host.  He  hath  done 
like  a  discreet  gentleman,  and  went  as  near  the 
question  as  his  client  would  let  him;  he  hath 
agreed  cases  more  prejudicial  than  this,  as 
tiius:  It  was  admitted,  that  if  there  be  any  ac* 
tual  war,  though  there  be  but  light  skirmishes, 
the  king  may  do  it;  nay,  if  there  be  but  a  war 
denounced,  though  there  be  never  a  blow 
struck,  surely  then  can  it  not  be  done  when 

*  salas  regni  pericbtabatur  ^  This  is  the  true 
state  of  the  question. 

Before  I  go  further,  I  am  not  ignorant,  and 
therefore  cannot  but  be  with  what  disadvantage 
I  come  to  argue  this  case,  every  man  being  a 
narty  interested  that  hears  me;  but  I  fear  not 
iMit  that  I  shall  satisfy  all  parties,  I  have  truth 
lo  conduct  me,  '  £t  magna  est  Veritas  et  prae- 

*  valebit/ 

The  method  whereby  I  may  maintain  the 
right  of  my  master,  and  the  crown,  is  this ;  I 
shall  first  ground  it  upon  reason ;  every  human 
proposition  is  of  equal  authority,  only  reason 
makes  the  difference.— I  shall  ground  ray  rea- 
sons. First,  upon  the  law  of  nature:  Secondly, 
of  state ;  ana  Thirdly,  of  public  safety,  neces- 
sity, and  conveniency.  Neither  shall  it  be 
against  the  statute  law,  common  law,  or  any  of 
tlve  hereditary  rights  and  liberties  of  the  subjects 
of  England,  but  consonant  to,  and  warranted 
by  all.    I  shall  not  only  prove  it  '  ex  ration i- 

*  bus  cogentibus,*  or  as  lawyers  say,  '  ex  vis- 

*  ceribos  causae,'  but  *  de  sirailibus  ad  similia.' 
1  shall  confirm  it  by  a  beadroll  of  examples 
and  precedents  of  former  ages,  and  compare 
them  with  this,  and  see  if  the  case  be  altered. 

First,  I  shall  shew  it  from  the  foundation  of 
the  kingdom,  to  that  whioh  they  call  the  Nor- 
aaan  ikmqoest;  Irom  the  Norman  Conquest 


to  the  time  of  Magna  Charta,  made  9  Hen.  3,. 
from  Magna  Charta  to  the  statute  *  De  Tallagio 
non  concedendo/  made  25  £d.  1 ;  from  the  sta- 
tute <  l)e  Tallagio  non  concedendo'  to  the  first 
granting  of  Tonnage  and  Poundage;  from  Ton- 
nage and  Poundage  to  this  very  day,  and  that 
the  Petition  of  Right  doth  no  ways  concern  the 
.dispute.  I  shall  confute  all  precedents,  objec- 
tions, reasons,  inconveniencies,  authorities  or 
records,  of  which  a  great  number  were  cited, 
that  there  shall  not  be  a  syllable  left ;  and  in 
that.  First,  I  will  either  shew  that  the  record  is 
mistaken,  or  impertinent  and  not  to  the  ques- 
tion :  Or,  Secondly,  Those  that  are  pertinent,  I 
will  either  agree  them,  or  take  the  force  of 
them  away,  that  none  of  them  shall  be  able  to 
stand  in  the  way  of  the  king  in  this  way  of  de« 
fence. 

The  fundamental  reason  is  the  exact  rule  of 
the  law  in  the  10th  Report  cited  by  t(iat  learn- 
ed gentlemen  Mr.  St.  John,  *  sal  us  populi  su- 
'  prema  lex.^  All  other  laws  positive  are  sub- 
ordinate to  this  law,  and  are  to  be  regulated  by 
it.  We  are  not  to  talk  of  positive  laws,  till 
we  have  a  kingdom  to  use  them.  Glanvile 
saitl),  *  Regiam  majestatem  non  solum  armis 
<  oportet  esse  decoratum  sed  et  legibus;'  arms 
to  defend  us,  laws  f  protect  us.  firacton,  fo. 
1.  Id  *  regibus  duo  sunt  necessaria,  arma  et 
*  leges ;'  and  gives  the  reason :  If  no  arms,  the 
kingdom  would  te  left  as  a  prey  to  the  enemies. 
And  truly  it  is  a  strange  imposture,  that  tlie 
law  should  so  provide,  that  the  king  by  his  writ 
can  give  us  a  remedy  for  white-acre  and  black- 
acre  for  a  clod  of  earth,  and  not  be  able  to 
give  a  writ  to  defend  the  kingdom  when  it  is 
in  imminent  danger.  Nay,  positive  laws  are 
abrogated  by  reason,  when  the  safety  of  the 
kingdom  and  people  are  in  danger.  As  in 
Rome,  in  the  nieht  a  man  might  not  come  over 
the  walls,  but  it  an  enemy  did  approach  tlie 
city,  then  it  was  lawful  for  him  to  do  it. 

In  the  next  place,  I  take  that  ground  which 
is  taken  in  all  laws ;  the  common-wealth  is  to 
be  preferred  before  all  private  estates.  13  H. 
3,  to.  15,  the  opinion  of  Shelley.  Rather  than 
this  shall  suffer,  the  law  will  turn  some  preju- 
dice to  particular  persons,  who  are  but  a  part 
of  the  common-wealth,  SI  Hen.  7,  fo.  28,  8 
Ed.  4,  fo.  23,  29  Hen.  8,  Dyer  36.  If  the 
enemy  doth  approach,  for  the  defence'  of  the 
kingdom  one  man  may  make  bulwarks  and 
forts  on  another  man's  soil,  and  shall  not 
the  king  keep  the  outworks  at  sea,  lest  the 
enemy  should  land  at  our  doors  .^  Again,  by 
the  king's  command,  suburbs  m'ay  be  razed : 
In  1588  when  three  great  land-armies,  20,000 
foot  and  1,000  horse,  30,000  foot  and  1,000 
horse,  and  20,000  foot  and  1,000  horse  were 
raised.  Now  lest  any  army  should  land  in 
other  places,  directions  were  given  to  keep 
them  from  landing ;  but  if  they  could  not  keep 
them  from  landing,  then  that  they  should  burn 
down  houses,  and  come  and  destroy  all  what- 
soever, that  they  might  not  have  food  and 
provision  to  stay  there.  Where  is  the  law  of 
property  in  tliis  case^  which  is  so  miicb  talked 
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pf?  The  public  and  private  are  so  nearly  con- 
next  that  they  can  hardly  be  separated ;  the 
public  loss  falls  ioimediately,  and  by  conse- 
quence upon  particular  persons.  Be  a  man 
in  w)iat  condition  he  would  be,  if  a  public  loss 
oomes  to  the  state,  though  it  falls  on  his  wed- 
ding-day, he  shall  suffer  in  it.  It  is  impossible 
to  safe  private  fortunes  if  the  public  be  lost, 
'  linaquaque  amac*  comm'  bona  totius,  &c.' 
And  another  says  very  well,  no  man  repines  at 
that  which  is  done  for  the  good  of  the  common- 
wealth. If  a  subject  then  can  be  enabled 
without  parliament  to  make  bulwarks  and  forts 
in  another  man's  ground,  shall  not  the  king, 
that  is  pater palria,  do  the  like  for  the  defence 
of  the  whole  ? 

My  third  reason  is  to  confirm,  or  rather  mind 
your  lordsiiips,  that  the  crown  hath  man^ 
powers  and  prerogatives  over  the  estates  of  pri- 
vate persons.  May  not  the  king  enter  into 
another  man's  house,  or  at  least  out-houses, 
and  dig  for  salt-pet  re,  because  it  is  for  the  de- 
fence? 11  Report  fo.  81,  Bowles  case,  and 
€Dtcr  into  his  lands  and  dig  royal  mines  ? 

There  is  proprietas  dominii  belongs  to  the 
subject,  but  he  hath  not  the  power  over  all, 
witlwut  the  property  *  Ratione  protectionis,  ju- 

•  risdiciionis,'  Sec,  Private  interest  must  give 
place  to  a  common  ^ood;  the  private  prejudice 
that  any  man  hath,  is  very  well  repaired  Jby  the 
public  utility  that  comes  to  the  kingdom.  Fisher- 
men may  justify  their  ^oing  into  the  lands  of 
others  to  fish,  because  it  is  pro  bono  publico.  8  £. 
4, 18, 19.  Q9  II.  8,  Dyer  36.  21  Heh.  7,  28.    A 

'  man  may  pull  down  the  house  of  another  man, 
when  the  next  house  to  it  is  on  iire ;  <  Jam  tua 

•  res  agitur  paries  cum  proximus  ardet,'  the  pri- 
vate must  suffer  for  the  public  cause.  2^  £d. 
4,  fo.  2.  b.  26  Ed.  1,  fo.  45.  If  two  men  are 
fighting,  a  man  may  part  them,  and  put  them 
into  several  houses,  because  it  is  for  tlie  good 
of  the  commonwealth.  If  a  madman  be  abroad, 
be  may  be  taken,  whipped  and  imprisoned,  lest 
he  do  violence  to  himself  and  others.  22  £d.  4, 
fo.  45.  A  chirtirgeon  may  cut  off  one  member 
to  save  the  rest,  22  Ass.  Plowden  56.  Neces- 
sity is  the  law  of  the  time  and  action,  and  things 
are  lawful  by  necessity,  which  otherwise  are 
not ;  '  Quicquid  necessitas  cogit,  defendit :' 
and  the  law  of  the  time  must  regulate  the  law 
of  the  place  in  such  public  things.  If  a  storm 
arise  at  sea,  to  cast  out  goods  into  the  sc9  is 
lawful  for  the  safety  of  the  other  goods;  and 
they  whose  goods  are  not  lost,  shall  be 
sharers  with  the  others.  If  it  be  for  safety 
of  lives,  all  must  be  cast  out,  Doffcild^s  and 
Mowse^s  case;  but  if  the  party  hath  taken 
more  in  than  is  fitting,  and  that  be  the 
cause  of  casting  away  the  goods,  and  not  the 
tempest,  there  uie  party  hatn  his  remedy.  48 
Hen.  3,  there  was  a  sudden  summons  to  be  in 
arms  both  at  sea  and  land ;  they  plead,  that 
there  was  not  a  just  time  of  sommons;  the  king 
tells  them,  that  no  man  shall  excuse  himself  for 
want  of  convenient  time  of  summons ;  nay, 
they  shaU  not  alledge  the  time  of  harvest,  &c. 
il  being  safer  U  bi  fQOewbat  dii^iaished  in 


estate,  than  the  public  to  waikr :  *■  Necessitas 
'  est  lex  temporis,'  whatsoever  is  done  for  pub* 
lie  safety  is  best ;  other  la«ts  are  tributavy,  and 
must  give  way  to  the  law  of  necessity :  What 
talk  we  of  formalities,  when  we  are  like  to  lose 
the  kingdom,  when  the  keeping  of  the  laws 
would  end  the  commonwealth. 

But  this  needs  not,  for  I  shall  shew  that  his 
majesty  hath  trod  in  the  steps  of  all  those  kings 
who  have  worn  the  diadem,  and  swiped  the 
scepter  of  this  kingdom. 

lu  the  next  place  I  shall  shew  divers  exemp- 
tions h  cutiodm  ptaritimaf  not  only  ancient  but 
late :  I  will  put  yoa  one,  that  is,  King's  College 
in  Cambridge,  21  Hen.  6.  When  these  grants 
are  made,  it  extends  to  the  ordinary  defence  of 
the  people,  and  not  extraordinary ;  *  no  more 
than  if  the  king  grants  an  exemption  to  a  man 
that  he  shall  not  be  of  a  jury,  yet  if  there  be  no 
other,  that  shall  not  excuse  nim.  Matth.  Parrs 
838,  he  speaks  of  privileges  granted  to  the  arch- 
bishop ot  Canterbury,  London,  &c.  All  are 
granted  in  liberam  eleemoiynetm ;  they  are  boand 
to  do  nothing  but  to  pray,  and  vet  are  not  ex- 
empted from  public  defence, '  Nee  adeo  liber- 

*  tates  et  propter  publicam  utilitatem  regni  et 
'  per  ea  resistcret  hostem.'  I  sliall  give  Mr.  iik. 
John's  Argument  an  answer  by  and  bye  ;  yet 
by  the  way,  if  tenures /eod*  MiUtar^  did  begin, 
as  was  allcdged  out*of  Britton,  in  the  Conqoe- 
ror*s  time,  how  was  the  kingdom  defended  be- 
fore ?  If  wards  and  marriages,  and  accideots 
thereupon,  did  not  go  to  the  foundation  of  the 
kinirdom,  what  was  before  ? 

T(ie  king  is  as  much  lord  of  the  sea  as  land, 

*  sque  dominus  maris  et  telluris.'  Selden  Mara 
Clausum,  6  Ric.  2,  Doctor  and  Student,  lib.  l.\ 
fo.  51.  5  Report  fo.  108.  It  is  obsen'ed  by  a 
great  lawyer,  of  what  consequence  it  is  to  have 
power  at  sea.  -  The  naval  domhiion  of  Englaod 
is  of  great  consequence  and  use ;  for  it  is  called 
dotem  regni.  If  therefore  the  kingdom  of 
England  consists  of  land  and  sea,  I  hope 
we  shall  not  stancf  at  half  defence,  to  de- 
fend the  land  and  leave  the  sea.  Rot.  ParL 
2  Rich.  2,  M.  25.  It  is  a  gfent  advantage  to 
have  defence  at  sen,  else  we  should  have  hot 
war  at  our  thresholds  ;  while  the  sea  is  open, 
men  may  go  to  plough,  and  have  the  courts  of 
justice  open. 

The  kings  of  England  of  themselves,  by  their 
prerogative  royal,  in  times  of  war,  denounced » 
intended  or  suspected,  for  the  preservation  of 
the  public  safety^  may  seize  the  lands  of  prior 
aliens,  41  Ed.  3,  fo.  10, 22  £d.  4,  43, 44.  14  H. 
4,  36.  And  can  a  king  of  England  take  the 
possessions  of  aliens,  and  cannot  he  inforce  hss 
natural  born  subjects  to  defend  the  land  and 
sea  ?  God  forbid ;  nay,  if  we  would  parva  cam- 
ponere  magnii,  we  should  find  in  cases  of  lesser 
consequence,  if  they  have  relation  to  the  de- 
fence, he  may  do  it.  .  As  the  king  may  lay  a 
charge  upon  the  subject  for  walling  a  town,  the 
reason  is,  becatise  they  have  benefit  by  it  in 
time  of  danger ;  and  hath  not  all  the  kingdom 
safety  by  the  navy  at  sea  ?  3  Ed.  3,  Ass.  445, 
Westm.  1,  cap.  3, 13  Uea.  4y  fo.  H)  U«     &if 
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John  Davies*  Reports  fo.  13,  Littl.  fo.  58..  33 
Edward  1,  105.  Pari.  Book,  WnJainghmn, 
14  Edward  J,  60.  7  Edward  3,  Pat.  JM. 
S.  And  the  king  did  not  only  command  it, 
but  took  an  account  of  it,  if  it  was  not  doni*, 
and  took  it  into  bis  own  bands,  Trin.  S7  Ed.  1, 
M.  14,  ex  Ihesaur'  uiurage  of  Carlisle  take;i 
into  the  kinjc'a  hands.  Pat.  14  Edw.  1,  pars  1, 
M.  14,  and  the  surplusage  paid  into  ihe  Exche- 
quer. And  this  agrees  with  the  reason  of  all 
laws,  where  they  have  a  benefit  they  most  con- 
tribute to  the  charge,  10  Report,  fo.  141,  out 
of  44  Ed.  S,  nav  fur  lesser  things,  as  for  paveage 
and  pontage,  the  king  may  impose  that  for  a 
public  good,  and  the  king  may  distrain  all  the 
Urr^  tenenttf  and  laud* owners,  to  make  contri- 
bution *  secundum  statum  et  facuitates.' 

The  king  may  dispose  of  the  preparation  for 
defence,  he  may  compel  men  to  be  knighted, 
because  it  was  for  defence.  Rot.  Claus.  19 
Ed.  2,  M.  16.  Mat.  Paris,  fo.  12.  37  Westm. 
465,  no  man  is  exempted  from  delence ;  judges 
are  nut  exempted,  yirt  judges  are  not  to  6ght ; 
yet  when  it  comes  to  necessity,  they  are  not  ex- 
empted. Trin.  5  Ed.  4,  Moyle  13  Hen.  4,  fu. 
Q3.  clergymen  compelled ;  nay  a  serjeant  at 
common  law  sworn  at  common  pleas,  is  com- 
pellable. Sir  John  Ilulbertiu  Hen.  7. 's  time 
was  compelled  to  he  a  knight :  9  or  29  Hen.  6, 
Rolfe,  a  stout  serjeant,  pleaded  that  he  was  a 
Serjeant  at  common  If^w,  and  not  bound  to  be 
a  knieht,  but  he  is  forced  to  it.  But  why  talk 
we  of  these  ?  there  ought  to  be  a  common  weld th 
before  there  are  laws,  and  private  ought  to 
give  way  to  public. 

Again,  imminent  dangers  and  perils  to  a  state 
do  dispense  with  ordinary  proceedings  in  law  ; 
*  inter  arma  silent  leges.'  Nay,  if  tliere  be  but 
rumours  of  wars,  laws  are  silent ;  we  must  look 
then  to  the  kingdom,  upon  rumours  and  opi- 
nions of  wars.  Pasch.  15  Ed.  1,  Banc.  Regis 
Rot.  70,  dors,  the  Scotch  army  they  besieged 
Rippon,  the  people  they  promise  a  sum  of  mo- 
ney to  them  to  depart,  and  give  them  in  hos* 
tages,  and  that  money  should  be  levied  among 
themselves;  when  the  war  was  over  they  would 
not  do  it,  but  were  compelled  to  it.  In  14  Ed. 
9,  Banc.  Regis  Rot.  60,  the  Scots  besiege  Dor- 
ham,  but  they  must  have  ready  money,  they 
would  not  take  hostages  to  depart ;  while  this 
peril  wus  on  them,  they  met  together  and  swore, 
that  what  should  be  agreed  amongst  themselves 
every  man  would  stand  to.  It  was  ordered  they 
should  go  into  the  houses  of  others,  and  take 
what  money  tbey  could  find  for  that  purpose; 
they  took  from  one  man  60/. ;  oli,  he  was  not 
satisfied,  lie  had  a  property  in  his  goods,  he 
brought  an  actioa,  and  at  Durliam  it  was  ad- 
judged for  him ;  but  when  by  a  writ  of  error  it 
was  brought  to  Westminster-hall  into  tlie  King's- 
Bencb,  judgment  was  reversed.  And  in  the 
time  of  queen  Elizabeth,  greater  things  were 
done  upon  lesser  occasions. 

The  next  thing  is  the  ships  taken  from  time 
to  time,  and  the  command  of  perspns,  watches, 
beacuRSy  shutting  up  of  the  ports,  which  are 
ibe  gate9  of  th#  kion^Ui  14  or  10  E.  4,  Pasch. 
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m.  12,  dors.  3  Hen.  5,  18.  dors.  A  number  of 
other  things  commanded  by  the  king  for  safety; 
when  the  law  considers  what  may  happen,  it  is 
not  material  what  doth  happen ;  nay,  if  there  be 
but  a  vulgaris  opinio^  it  is  enough;  much  mor« 
when  the  king,  by  his  own  iudgment,  foresees 
it.  6  Report  fo.  64,  Clark's  case,  there  they 
are  compelled  to  build  a  hall  at  St.  Albans  for 
the  judges  to  sit  in,  much  more  in  this  case. 
See  Clegate's  case  for  triumphs;  and  if  for 
state,  shuli  not  the  king  command  for  safety  of 
the  kingdom  ?  ilil.  12  Jac.  Uawks*s  case,  for 
paving  of  the  way,  be  may  take  corn  out  of  xhm 
sacks  of  those  that  come  by. 

Again  it  is  a  Droit  Royal  to  meddle  with 
war  and  pence,  subjects  have  nothing  to  do 
with  it.  Rot.  Pari.  13  Ed.  3,  M.  5,  19  Kd.  4; 
fo.  160.  or  6.  Brian,  chief  justice,  sailli.  That  if 
all  thu  subjects  of  England  do  war  with  the 
subjects  of  another  kingdom,  this  is  no  war ; 
but  ir  the  king  denounce  it,  it  is  war.  28  Ed. 
1,  Uot.  Vas.  con.  M.  16„  or  10,  they  must  have 
a  power  from  the  king :  true,  Henry  7,  brought 
military  discipline  to  the  parliumeut  to  advance 
his  ou  n  ends.  Sometimes  dangers  are  fit  to 
be  commonicated  to  the  people,  and  sometimes 
not.  llie  king  should  best  know  what  is  done 
abroad,  who  hatli  bis  close  council  of  war ;  be 
knows  what  is  done  abroad,  what  can  the 
people  tell  of  these  things  ?  and  it  is  very  fit 
that  preparation  be  made  before-hand.  It  is 
not  good  to  find  the  kingdom  without  a  navy, 
especially  .when  such  combustion  is  abroad. 
18  Eiiz.  cap.  23.  It  is  as  much  to  prevent 
danger,  as  to  remove  it  when  it  is  in  being.  1 
Ed.  6,  et  1  Mar.  A  desired  provision  to  be 
made  before-hand,  and  this  hath  been  the 
practice  of  all  times.  Gervasius  Tilburieos. 
Black  Book  Hen.  2d's  time.  Danegelt  before 
the  Conf|uest  paid  annually ;  but  afterwards, 
when  there  was  bellum  or  opinUmes  bellorum^ 
'  Datum  est  nobis  intelligere,  audito  rumore, 
'  6lc.*  are  frequent  in  the  records;  nay  if  there 
be  but  vulgarit  opinio.  Ay,  hot  perhaps  dan« 
gers  will  not  come;  but  if  they  come  unawares 
where  are  we  then  ?  In  the  case  between  the 
earls  of  Gloucester  and  Hereford,  there  was  a 
great  tumult  between  them  about  the  marches 
of  Wales :  and  this  was  contrary  to  the  king's 
command,  and  exception  was  then  taken ;  tha( 
there  was  no  record  to  warrant  the  Sciri  Fa« 
[Na'  oue  fuit  pur  salvatione  del  Royalme.] 
king  aid  affirm  it,  '  Et  Domious  Rex  in 
'  multus  cttsibus  est  supra  le(|em,  &c.  Dominus 
'  Rex  ebi  Record om  superlativum  et  pneex- 
'  cellens.'  It  is  treason  for  any  subject  to 
raise  an  army,  unless  a  town  be  besieged. 
Henry  the  7th  was  a  wise  king,  and  he  had  his 
spies  abroad  in  times  of  peace  to  see  how  things 
went,  and  his  army  prepared ;  and  the  prepa- 
ration of  a  navy  does  much  more  good  than  the 
spilling  of  bloorl.  And  so  Irnth  our  navy  these 
two  years  done  a  great  deal  of  good  to  the 
kingdom,  and  honour  to  the  king. 

Now  1  come  to  the  authorities :  but  first  we 
shall  observe  what  an  authority  shall  be  in  this 
case.    First,  J  conceive  there  may  be,  and  are 
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direct  and  full  examples  in  point,  for  cooapeli- 
ing  the  subjectSy  at  tiieir  owu  cliarge  to  guard 
the  sea  and  land,  though  they  are  not  rulLd  in 
particular  courts  of  jusuce  ;  nay,  under  favour, 
they  are  stronger  than  any  judgment :  lliere 
were  theu  no  need  of  suits  in  the  courts  of  jus- 
tice ;  if  men  would  pay,  what  need  judg- 
ments? Secondly,  I  conceive,  that  though  I 
find  dot  direct  authority  in  printed  books,  yet 
records  are  as  good  te»(inionies,  and  greater 
than  reports,  that  are  but  extracts,  and  second 
authorities  drawn  out  of  them ;  and  those  that 
concern  '  Jus  Publicum,'  come  not  into  ordi* 
nary  debate,  but  remain  '  inter  arcana  Imperii,* 
and  those  will  speak  fully.  Thirdly,  I  shuli  ob- 
serve that  our  precedents  are  not  only  in  open 
war  and  hostility,  but  upon  opinions,  rumours, 
relations,  and  informations  of  wars. 

I  shall  shew  this  in  ail  ages  to  queen  Eliza- 
beth's time ;  and  if  it  be  not  so  full  in  the 
yean  of  king  Stephen  and  Henry  4,  who  were 
usurpers,  it  b  no  wouder.  It  they  had  had 
right  to  (he  crown,  as  his  majesty  hath,  they 
would  not  have  used  compliments,  but  '  Fide 
f  et  legiantia  quibus  nobis  tenemini.  Before 
ibe  Conquest,  I  6nd  that  king  Edgar  had  his 
teoanti,  who   swore  to  co-operate  with  him, 

*  per  terram  et  per  mare.*  King  Ethelred  he 
did  command,  that  he  that  had  310  hides  of 
land  should  find  a  ship,  and  those  that  had 
leaser,  should  fmd  other  arms,  and  at  their  own 
charge,  for  every  ship  eight  oars,  '  ut  temporo 
'.  Putris,*  that  was  Canutus ;  and  it  was  Tri* 
butnin  Classiaie. 

My  lords,  for  Danegelt,  if  those  kings  that 
were  ciUled  in  by  ttie  people  did  lay  this  on  the 
people,  much  more  our  natural- born  kin|r, 
wfiich  shews  it  to  be  an  undoubted  right ;  for 
it  is  not  Hkely  they  woold  put  that  in  practice 
which  was  not  an  undoubted  right.  In  the 
tAws  of  the  Confessor  by  Mr.  Lambert,  and  the 
31ack  Book  in  the  Exchequer,  it  was  sometimes 
one,  sometimes  Ss.  annually,  in  utus  Marilun' ; 
and  btill  the  charge  lies  on  the  subject;  this 
shews  an  inherent  right  in  the  crown,  and  it 
was  paid  for  several  purposes,  but  still  at  the 
subjects  charge.  And  to  say  it  should  not  be 
•o  oeNcanse  of  the  word  *  statutum  (De  Regibus 
Anglie  statutum)'  cannot  be,  for  in  those  times 
Uatutum,  as  in  Cicero,  was  a  constitution, 
there  was  no  parliament  then ;  and  if  it  now 
^otb  alter  from  that  way,  truly  petty  circum- 
•tances,  when  the  substance  is  observed,  alter 
not  the  case.  There  rqust  be  a  defence,  and 
it  was  not  cartain  ;  doth  not  tlie  danger  <  sus- 

*  cipere  majosct  minus?'  and  the  king  may 
•ay  as  Edward  the  first  said,  nay,  I  have  heard 
him  say,  that  he  hath  bought  neither  manors, 
laj»ds  nor  caatles  with  it. 

After  the  Conquest,  Danegelt  is  supposed  to 
ba  released  by  the  Conqueror,  because  he 
dreamed  he  taw  tlie  devil  dancing  upon  tl|e 
Dnnagek;  but  the  BUck  Book  saith  it  was 
paid  in  tiie  Conqueror's  time.  It  was  then 
qaittedy  till  there  was  belkm  or  opifikion€$  hcU 
Urum;  neither  was  it  released  by  William 
ftuTui^  Of  fif  ory  cha  Isk    King  fit^phm  swora 


that  he  would  release  it  at  his  coroaation,  bat 
<  nihil  borum  tenuit;'  nay,  it  was  paid  io 
liciiry  die  2d*s  time,  4  Hen.  2,  ilpt  EoU;  nad 
though  the  name  be  altered,  yet  other  tim.p 
came  in  the  room  of  it. 

And  new  I  will  begin  with  Doooisday-Bnok, 
whicli  begaa  iu  tl«e  14th  of  the  Conqueror,  sod 
ended  tlie  twentieth  year.  There  were  di>en 
towns  and  shires  charged,  and,  there  we  set 
what  assistance  they  did  give  both  for  sea  sod 
land.  In  the  Black  Book  fu.  56,  he  that  v&itcd 
on  the  king's  revenue,  <  liber  non  erit*  for  pub- 
lic things.  And  in  king  John's  time,  wliicfa 
was  a  troublesome  time,  5  Johannis  Fat.  M. 
17.  and  Johamiis  Ciaus.  M.  9,  they  gave  a 
fourth  part  of  dieir  revenues  for  defence  ;  and 
there  was  a  command  tor  staying  of  aU  sk^ 
and  to  repair  to  a  certain  place  appointed. 

And  to  come  to  those  great  things  when  king 
John  was  deposed  by  tlte  pope;  tlie  km|;  uf 
France  made  preparation,  and  the  king  of  Ku^ 
land  made  preparation,  and  alt  ships  were  im* 
breviated  because  he  would  not  put  ail  upon 
land-forces :  and  so  in  1588.  Mat.P6ris,fo.31], 
it  is  said,  the  people  were  '  ad  ]iberatior.t» 
'  nostras  /but  that  voyage  was  to  Poictoo ; 
if  it  were  *  ud  liberutioaes  nostras;*  yet  the 
command  of  the  persons  and  ships  were  the 
king's;  and  true,  all  manners  were  to  be  pH^, 
and  no  question  immediately  at  the  king's 
hand,  but  it  was  first  raised  and  levied  ot'  lie 
people. 

Whereas  for  escuage  and  k night Vserrice, 
the  'summons  was  <  quod  interaitis  cum  equis 
'  et  armis,  &c.  exinde  proHciscend'.nohiscom ;' 
but  this  was  only  to  come  with  their  hones  and 
arms,  by  reason  of  their  tenures.  And  it  fur- 
ther  appears,  that  earls,  barons,  knights  and 
freemen,  and  all  that  had  arms  were  to  come 
'  ad  defendendum  caputs  suum  et  regis,  et  quod 
'  nulltts  remaneat  qui  arma  portare  posit  ;* 
nay,  those  that  had  neither  lands  nor  anss, 
yet  all  must  come,  and  if  they  had  nothing  to 
maintain   themselves  withal,  they  were  to  be 

*  ad  sohdatos  nostros,'  which  shews  all  the  rest 
were  not  at  the  king*s  charge.  5  Johannis 
Claus.  M.  1.  'Quia  ad  arma  jurat  vel  qui  bo- 

*  n<»rem  poss' :'  if  the  king  could  command  for 
land,  he  may  for  sea,  fur  both  are  one  kiagdom. 
In  ilenry  the  dd*6  time  there  are  divers  orrajs. 
U  Hen.  S,  Claus.  7.  dors.  When  the  king 
went  into  France,  tliera  went  a  command  to 
all  the  sheriffs  ef  Bagland  to  swear  those  tbat 
staid  behind,  as  they  ware  sworn  in  king  John's 
time ;  all  this  shews  they  ware  bound  to  arms. 

In  the  statute  of  the  Conquefror,  which  the? 
styled  a  statute,  that  there  should  be  no  tail* 
liM^,  taillage  must  not  be  understood  of  those 
kind  of  aids.  1  hat  famous  year  of  48  Hen.  3, 
(and  observe  when)  that  year  is  not  only  afUr 
Magna  Charta,but  after  it  was  oonfinaed  by  kin, 
90  H.  S,  when  he  waeof  A>U  aga.  48  Ed.S, 
Claus.  M.  dors,  divera  captains  and  others  not 
able  to  maintain  thamselves,  tha  king  oGannaaHs 
they  should  ha  paid.  Da  Comm'  Comitatus. 
48  Ed.  8,  M.  3,  <  da  paouqia  Uvand'  ciraa  tui* 
'  liaa^m^arh/  lhakipgaQi0masdstbfrr,Uiat 
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they  aiiould  come  out  of  their  counties :  the 
Sttinnions  is  two-fold  ;  First,  of  escuage,  which 
is  <  secundum  debitum/  Secondly,  general  for 
defeace,  'cum  neco^se  fuerii/  48  Hen.  S-, 
Claus.  M.  3,  pro  militib'  Saucti  Johaniiis  et  AJ. 
6,  dors.  '  quod  omnes  qui  nobis  et  coronas  m»* 

*  traBJureastringanr^^rc'  all  freemen  must  do 
this  service.   48  lien.  3,  Ciaus.  M.  3,  tlors. 

*  Nuilus  excludatur  sexus  tcI  ordo.'  48  Hen. 
S,  Claus.  M.  7,  tlie  citizens  of  London,  and  thd 
Dien  of  Gretowicli,  were  commaaded  to  keep 
the  Themes  that  none  should  enter  per  ora  eth 
rund^ ;  the  men  of  Greenwich  plead,  that  rhey 
were  distrained  upon  common  summons  (or 
theirservice  in  Kent ;  and  the  king  commanded 
thepr  should  be  freed  in  Kent,  and  join  in 
detence  of  the  Thames.  Claut.  48  Hen.  3, 
fA,  11  don.  to  excawone  who  pretended  lie 
did  attend  at  another  place  with  all  his 
strength;  this  shews  that  he  ought  to  attend 
the  defoice :  nay,  48  Hen.  3,  M.  4,  when  tiiey 
refused  to  come^  the  king  commanded  lo  seize 
their  lands,  and  take  the  profits,  and  answer 
them  into  the  £xchequer.  48 Hen.  3,  Pat  iVl.5, 
be  coBBmaiids  them  to  attend,  setting  all  things 
apart.  48  Hen.  S,  Pat.  m.  10  or  5,  like  writ  to 
Ipswich,  Dover,  and  *  per  costera  maris ;'  nay, 
when  some  went  away  when  their  40  days  were 
expiree^  the  king  tells  them,  that  *  propter  inopi- 

*  natas  causas,'  tliev  should  stay.  Pat.  48  Hen.  3, 
in.  4,  one  hundred  marks  by  the  abbtit  of  St. 
Austin's  for  stipends  for  those  at  sea,  for  de- 
fence of  tlie  sea.  M.  3,  dors,  when  they  would 
have  gone  away,  they  were  commanded  upon 
pain  of  forfeiture  of  all  they  had,  to  sUy.  Bract. 
Jib.  6,  fb.  336.     *■  Cum  foef  in  exercitu  cum 

*  domino  rege,'  &c.  speaking  there  of  law  suits, 
what  may  be  a  good  excuse  for  absence,  saith, 
'  ex  causa  necessitatis  reipublic^e  csiusa,  aiu 
^  cum  rege  in  armis.'  In  the  time  of  Edward 
the  first,  statute  of  Winchester,  finding  of  arms 
began  not  upon  that  statute ;  but  how,  and  in 
what  manner  \hty  ought  to  be  rated,  was  there 
appointed.  83  £dw.  1,  claus.  m.  4,  *  de  con- 
'  tribntione  fiuriend' '  to  Yarmouth,  a  command 
to  the  coUeccors  of  money '  ad  ciisfodV  maris ;' 
and  he  that  v/hi  in  Gascoigne  was  discharged  of 
^race,  but  not  of  right.  Pat.  33  £d.  1,  m.  4. 
'  Ita  quod  omnes  compellere  potsitis  ad  custod' 
'  maris  com  necesse  fuerit.'  Pat.  33  £d.  1,  m. 
6.  '  pro  Willielmo  de  Stoakes  fuer'  custodes 
'  maritime,'  et  m.  5  et  7.  *  custodes  maris  de 

*  Jernemouth,  and  divers  men  tliken,  both  ar- 
chers and  siingers.  Pat.  m.  5. '  de  hominibus 
<  eligendis  ad  arma,^  m.  7,  ^  omnibus  et  singulis 
'  marinettis/  between  London  and  the  month  of 
the  Thames.  M.  6.  De  Navibus  Capiendis, 
Clauk.  33  £d.  1,-  m.  5,  <  Marit'  faciend*  in  di- 

*  vetsis  otvitatihos.'    Hau  34  £d.  1,  m.  16.  *  de 

*  partibus  maritimis  inveniend^  et  castodiend'.' 
M.  0,  et  17. '  de  naribos  et  galleis  inter  viiiam 

*  de  \jju  et  Barwieke.'  Trin.  34  £dw.  1,  Rot. 
63,  Inter  B.  vro  rt^ ;  there  a  writ  issi>ed  tb 
snob  and  fu(»  men  to  find  ten  horsemen  ;  one 
«iirmed,  that  he  hud  sovne  in  Scotland,  and 
tome  at  Cobbaro  in>  JECant ;  the  king  makes  en- 
quiry whether  it  were  tP  or  no^  aifd  fiudif^g  he 


had  not  so  many  as  he  said,  comnianded  that 
he  should  he  distrained,  not  only  for  the  con- 
tempt of  the  king,  but  for  the  danger  the  king- 
dom might  lie  in  for  want  thereof.  94  Ed.  1, 
ll4»t.  78.  Power  to  compel  men  to  make  defence 
juxia  facuUalcs ;  and  the  county  of  Berks, 
which  is  an  inlitnd  county,  upon  refusul  a  capias 
in  manus  was  awarded  to  answer  it  in  the  £x- 
Checker,  and  the  form  of  wages  to  be  set  down. 

34  E(i.  1,  Lord  Treasurer's  Uemen^brancer.  A 
writ  from  tlie  barons  to  assess  all  the  people 
without  the  king,  ne%vs  being  of  10,000  meti 
comings  Claus.  35  Ed.  1,  m.  26,  dors.  William 
de  Ripo.  It  was  recited,  that  the  people  have 
been  at  a  grent  charge^  and  because  winter 
came  on,  the  king  willing  to  spare  theirf, 
watches  and  beacons  were  commanded  to  be 
set  np  and  kept,  and  the  people  to  depart,  but 
to  return  again  apon  notice.  Rot.  Fat  35  Ed. 
1,  M.  5,  Custody  of  tiie  Marintine  was  with 
six  ships;  by  which  it  appears  that  Custodi^ 
Maris,  and  Custodia  Marintina,  are  terms  con>- 
vertable.    The  abbot  of  Kobertsbridt;e*s  case, 

35  Ed.  1,  Rot.  70,  the  abbot  brought  a  reple- 
vin against  one  in — >—  that  lies  in  theconinies 
of  Kent  and  Sussex.  The  officers  did  own,  by 
reason  of  the  war  between  France  and  Eng- 
land, the  abbot  was  assessed  three  several 
years,  at  several  sums,  nay,  the  fourth  time,  an4 
no  hurt  done ;  bnt  now,  if  the  writ  goes  out 
but  two  years  together  (ob  inmudiium)  but 
what  doth  he  plead,  doth  he  deny  the  writf  nO, 
he  pleads  be  was  assessed  for  other  lands;  he 
found  a  horse  ad  cuttodiam  pradictam,  so  that 
the  horse  was  for  tlie  land  service,  and  thfe 
money  for  tlie  sca\  I  conclude  as  Selden,  *  aut 
'  ad  ipsom  mare,  aut  ad  tarn  littus  qoam  niore.' 

After  the  statute  *  De  Tallagio  non  conc^- 
'  dendo,'  Pat.  37  Ed.  1,  M.  3^  <  de  navibtis 
'  congregandis.'  Pat.  31  £d.  1,  M.  30,  <  Male*'> 
'  facientihus  in  Marchtis  AngUae'  a  commission 
went  out  that  all  shall  be  in  amis  against  Scot- 
land. In  ancient  (imes  there  was  such  a  cooh 
nection  between  France  and  Scotlaiirl,  that  we 
had  always  a  double  war,  and  therefore  could 
not  expect  all  forces  in  one  place.  In  the  time 
of  Ed.  3,  Pat.  3  Ed.  3,  pars  9,  M.  36,  '  pro 

*  rege  de  navigio  providendo  vestris  sumptibus 

*  faciend*.'  I  see  with  what  policy  Mr.  Si. 
John  went,  and  what  niutiplicity  of  records  he 
cited,  and  opened  them  with  as  much  skill  aS 
ever  I  knew  any  man ;  but  I  desire  to  go  ift 
the  path  of  naked  trutli.  I  shall  make  it  afJK 
pear  to  all  the  world,  that  the  kinp;  hath  done 
nothing  but  what  his  predecessors  have  done; 
and  that  there  is  not  more  testimony  to  prove 
Littleton's  first  case,  that  the  heir  nt  law  shall 
have  his  patrimony,  than  there  is  to  prove  this 
the  king's  right.  Pat.  15  Ed.  3,  M.  15,  dors.  aU 
between  sixteen  and  sixty  to  be  ready.  Pari' 
liot.  .5  Edi  3,  M.  4.  Ordinance  that  the  king 
without  the  as«>ent  of  the  barons  could  not 
make  war,  but  that  was  repealed  and  damned. 
Rot.  Parr  15  fi«l.  3,  M.  3t.  It  is  said  it  wa* 
prejudicial  to  the  royal  power  of  the  king,  and 
a  blemish  of  his  royal  sovereignty.  Rot.  Claa^ 
17  £4.  8)  M,  to,  vrhe&  th«f  were  wartted  i»bt 
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redely.  19  Ed. 52,  Rot.  Pat.  pare  2,  M.  6.  to  bII 
.bi»bops  in  England  to  be  reaiiy  for  the  defence. 
Claus.  20  Ed.  2,  M.  S.  and  7,  *  de  liomitiibus  | 
*■  qui  doini  reinanserunt,  &c.'  should  contribute 
to  those  that  went,  it  was  to  forty  or  iifiy  coun- 
ties ;  <  Nos  considerantes,  quod  justom  et  con- 
'  S'joum  rationi  non  est,'  that  those  bhould  ex- 
pose both  bod?  and  purse  for  the  utility  of  the 
kihgdoro.  In  the  time  of  Edward  the  third, 
Hot.  Claus.  2  Ed.  3,  '  de  navtbus  inveniend.'  a 
command  that  all  ships  of  40  tuns  and  upwards, 
with  men,  munition  and  victuals,  should  be  in 
readiness  at  their  own  charge.  M.  2,  mariners 
are  warned  to  come  per  duos  menses,  at  their 
own  charge.  7  Ed.  3,  Scotch  Roll  M.  19,  <  de 

*  portubus  contra  adventum,  &c '  *  et  datum 

*  est  nobis  intelligi,  &c.'  it  appean  it  was  done 

*  tam  per  mare  quam  per  terram  ;*  and  a  di- 
rection to  all  archbishops  to  be  attending,  and 
the  Posse  Comitatus  to  be  arrayed, '  secundum 
'  statum  et  facoltates,*  Claus.- 9  Ed.  3,  M.  IS, 
dors,  all  from  Id  to  60,  to  be  anayed  '  armis 

*  competentihus.' 

And  now  I  come  to  th%t  famous  year  of  10 
£d.  3»  Rot.  Sco.  M.  31,  or  33.  Men  for  )and 
«nd  sea.  Rot.  Sco.  10  £d.  3,  M.  21,  dors. 
'  omnes  es  debito  defensionem  astringuntur.* 
Rot.  Sco.  10  Edw.  3,  M.  23,  <  De  proclama- 
tione  faciend'.'  to  all  inland  and  other  counties. 
M.  80,  to  Lynne.  M.  14,  dors,  to  all  '  proot 
<  fieri  consuevit*  to  all  counties,  ^  nos  consider- 

*  antes  quod  ratione  legiantiae  sue  astringun- 
•'  tur.'  M.  1,  don.  through  all  counties  the  like 
observed,  especially  '  nequimus  resistere  oor- 
'  rectiones,  &c.  sine  auxihis  vestris.'  M.  2, '  de 
'  navibus  supervidendis,'  and  in  that  are  the 
very  words  of  the  writ.  M.  25,  '  de  portubus 
'■•custodieod''  inland  counties  as  well  as  others, 
Berks,  Wilts,  Leicest.  Northam.  &c.  M.  16, 

*  Navtbu4  5upen'idendis  nos  advertentes  cir- 
'  cumquaque  aut  h«c  tempora.'  Rot.  Almnn. 
10  Ed.  3,  pars  I,  M.  13,  Rot.  Claus.  12  ImI.  3, 
pars  1,  M.  13,  dors.  Hot.  Alman.  12  Ed.  3,  M. 
33,  pars  2,  *  versus  boreales  duplici  eskippa- 

*  mento,*  and  to  contribute,  and  those  that  re- 
fuse, to  assess  tbemjttj^a  statum.  Rot.  Claus. 
12  m.  3,  m.  14,  Archers.  Rot.  Alman.  12  Ed. 
3,  pars  2,  m.  6,  ord«r  that  but  one  bell  sliould 
be  rung.  Rot.  Aim.  12  Ed.  3.  pars  2,  m.  3, 

*  supervideud'  quod,  onnes  arraiai'  considcr- 

*  antes  quod  omnes,  6lc*  se  et  sua  exponere 

*  astringuntur  pro  salvatione.'  Alman.  12  Ed. 
3,  pars  2,  m.  10,  because  '  hostes  nostri  multi- 

*  tudinenon  raodica,&c.'  All  tlmt  have  <  Red- 
ditu8,&c.'  were  to  attend.  Alman.  13  Ed.  3. 
m.  1.  'de  supervidend'  vill'  Southamp.'  Claus. 
.13  Eki.  3,  m.  Sa,  dors.  A  writ  directed  '  Cu»- 
f  todibus  terne  maritims.*  The  abbot  of  Ram- 
sey lived  at  Huntingdou,  yet  distrained  for  sea- 
service  io  Norfolk.  Rot.  Claus.  13  Ed.  3,  m. 
14,  the  county  of  Oxcui,  an  inland  county,  and 
yet  commanded  *  Custod*  terras  maritimae.'  m. 
.17  Ed.  3,  Banco  Regis  Rot.  15,  a  Supersedeas 
granted  one,  17  Ed.  3,  m.  24.'^Waees  recovered 
of  a  town  for  forty  days.  Scot.  20  Ed.  3,  m.  14, 

*  versus  Scptos.*  M.  21,  Ed.  3,  Rot.  4,  Banco  Re- 
git *  quaiU|dete  ne  soldiers  pay/ 0*^0  complain, 


m.  Sl«  payment  of  wages.  liot.  Pari.  22  Ed.  3, 
m.  4,  tliere  the  commons  were  at  great  charge 
for  guarding   the  sea,  and   pray  remedy,   but 
not  tur  the  right  but  for  the.escess.  Rot.  Franc. 
411  Ed.  3,  m.  24,  dors.  22   Ed.  3,  Rot.  Pat. 
pars  2,  m.  1,  Rot.  Franc.  22  Ed.  3,  m.  5,  dors, 
pro  Johanne  C«>ke.  Rot.  Franc.  26  F^.  3,  m. 
5,  and  4,  '  quia  est  vulgaris  opinio ;'  and  this 
recited,* '  nos  considerantes,  &c.  quod  omnes 
'  per  juramentam,  &c.*  and  this  was  for  the 
sea,  and  goes  to  all  inland  counties.    And  as 
they  talk  of  kings  in  the  field,  kings  use  not  to 
gomto  the  field  in  person.  Rot.  Franc.  34  Ed. 
3,  m.  34,  '  pro  deiro  arraiando.'  Rot.  Claus. 
33  Ed.  3,  m.  89,  dors.  Rot.  Claus.  43  Ed.  3, 
m.  1,  '  de  Navibus  arrestand*.'  Rot.  Claus.  4S 
Ed.  3,  m.  14,  or  13,  '  de  hommibus  arraiandis.' 
Rot.  Claus.  45  Ed.  3,  m.  8,  '  ut  intelleximus.' 
Rot.  Pari.  46  Ed.  3,  m.  20,  the  commons  com- 
plain of  their  chaise,  and  say,  thi^  the  sea  was 
so  noble,  that  all  the  world  called  the  king, 
the  king  of  the  sea,  &c.  they  pmy  as  of  grace, 
&c.  Rot.  Franc.  47  Ed.  3,  m.  20,  for  guarding 
of  the  sea-shore.  50  Ed.  3,  pan  1,  ro.  105,  31 
Ed.  3,  pars  5f  m.  2d,  t|ie  charge  is  not  put 
upon  the  people   without   common  consent. 
The  king  is  not  to  do  it  but  fot*  the  grand  ne» 
cessity  and  defence  ef  the  realm.    In  Richard 
the  second's  time,  Rof.  Claus.  1  Ric.  2,  pars  1, 
m.  7,  Scarborough.  Rot.  Pat.  1  Ric.  2,  pars  1, 
m.  12,  Rot.  I'at.  1  Ric.  2,  pars-l,  m.  42,  dors» 
Beacons.  Rot.  Pat.  1  Ric.  2,  m.  13, dors.  Rot. 
Franc.  2  Ric.  2,  m.  15,  Rot.  Scot.  4   Ric.  2, 
m.  9,  king  of  Castile,  *  pro  compellendo  bo- 
*  mines  pro  custod'  maritim'.'  7  RiCi  5^  M.  9, 
^  Totus  Clems  srpponere  roanus  adjustrices,' 
archbishop  of  York.  6  Ric.  2,  m.  5,  Archeis. 

The  Second  Day's  Argument  of  Sir  ED* 
WARD  LTITLETON. 

May  it  please  your  lordships  ;  The  last  day  I 
left  off  at  the  end  of  Richard  the  second :  I  do 
not  love  to  repeat,  yet  in  regard  the  records  that 
are  of  weii^htiest  evidence  for  the  king  to  men 
of  understanding,  are  perhaps  not  so  clearly 
understood  by  every  one  that  hears  them,  I 
shall  sum  up  what  hath  been  read.  It  hath  af^ 
pcared  by  the  records  that  have  been  read,  that 
the  sea  and  the  land  haVe  been  guarded  by  the 
commons,  when  danger  did  appear  to  the  kiog; 
if  tlie  danger  was  great,  all  the  comnK>ns,  00 
age,  no  sex,  no  order  to  be  spared,  all  ecclesi- 
astical p0rsons  bound  to  defend.  If  the  danger 
were  less,  those  parts  nearest  unto  it  to  defend, 
no  reason  to  trouble  th^  whole  kingdinn,  when 
a  few  will  ser\'e  the  turn :  those  that  refused 
were  compelled  by  imprisonment,  seiat^re  of 
goods  and  lands.  The  writs  have  expressed 
fully  and  significantly,  that  no  wages  ought  to  be 
paid  by  the  king ;  tliat  when  there  was  apparent 
danger,  it  appeareth  by  some  records,  that  one 
man  should  not  serve  for  another ;  care  taken 
by  commission,  that  all  eqoahty  should  be  used 
in  making  of  contribution  ;  and  when  com- 
plaint, as  25  Ed.  1,  was  made  against  it^  it  was 
remedied ;  yet  it  was  not  ratione  tonirikuiionis, 
but  violcnta  cxtortmnis. 
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This  constant  usage  of  former  kings  is-  of 
much  more  authority  tmd  weight,  than  scat- 
tered judfrmeiits  here  and  there,  or  judicial 
proceedings  in  any  court,  and  these  are  not 
M-anting.  Noti^ithttanding,  I  shall  now  pro- 
ceed and  come  to  the  time,  wherein  so  many 
great  lords  did  die,  and  so  much  noNe  blood 
was  spilt  in  civil  mtr,  from  Henry  4  to  Henry  7 ; 
'  Henricus  Rosas  Regna  Jacobus/  There  was 
not  then  such  great  cause  to  look  to  iirepara- 
tion  fnr  sea,  for  the  war  was  then  in  the 
bowels  of  the  land ;  and  the  sea  and  the  land 
make  but  one  kingdom,  and  the  reasons  are  the 
•ame  for  both.  And  for  Henry  the  fourth^  when 
he  was  newly  come  to  the  crown,  it  appears 
Rot.  Claus.  1  Hen.  4,  pars  1,  m.  IS,  dors. 
Writs  are  directed  to  the  archbishops  of  Can- 
terbury and  York,  and  other  bishops ;  and  it 
recites,  that  the  French  had  prepared  a  mat 
navy  whi(fh  was  seen  on  the  coasts,  and  in- 
tended to  invade  the  kingdom ;  and  tliat  abbots 
and  priors  should  be  arrayed,  *  sine  delibera- 
'  tione,  &c.'  '  et  jiuta  statam  et  possessionem, 
&c.  et  triand'  MiUeQiS  centenis/  Rot.  Viagii. 
beons  1  Hen.  4,  to  11  Hen.  4,  m.  SO,  *  de  Pro- 

*  cifunatione  fadend'  to  go  against  the  rebels 
of  Wales, '  de  arraiatione  faciend'^  ia  the  same, 
and  barons  assigned  to  the  custody  of  the 
marches  called  Battelfield  ;  less  reason  for  this 
place  of  any,  for  they  say  there  were  lords 
mvches  to  defend  it.  mi  14,  S3,  *  de  prodam' 
faciend','  to  go  with  the  king  in  person  against 
Henry  Percy  a  rebel  i  and  Uiere  was  an  array 
of  men  by  the  sea  coasts  to  resist  the  enemies, 
&c.  and  in  the  same  Roll,  <De  Homtnibus 
'  Congregandis,'  divers  other  proclamations, 
'  De  Hominibus  Defensibil*.'  In  the  same 
RoU,  '  De  Milxtibos  infra  Comit'  Lancastrise 
'  arraiandV  upon  the  instruction  of  the  earl  of 
Northumberland,  to  bring  them  to  Pomfret, 
m.  10  et  S7,  anin  to  go  to  the  prince  Henry 
the  fifth.  And  in  1  Hen  4,  this  goes  to  Nor- 
thumberland, Derby,  Lancaster,  by  Robert 
duke  of  —  to  invade  the  king<iom.  My 
lords,  noblemen,  valets,  &c.  '  et  omnes  ho- 

*  mines  defensibiles,'  between  16  and  60,  that 
%va8  iuxtm  ttatum^  upon  warning  of  two  days, 
which  was  in  '  Dcrfensione  Regni  nostri,'  to  go 
with  the  king,  m.  SO,  '  De  hominibus  levan- 
'  dis  et  congregandis  ;*  and  of  this  nature  4 
Hen.  4,  m.  11,  dors,  et  10.  5  Hen.  4,  pat. 
m.  88,  dors,  pars  S.  Principal  men  joined  to- 
ftether  to  array  and  muster  all  over  England. 
This  hath  appeared  by  the  constant  common 
law  of  the  kingdom. 

Before  Pari'  5  Hen.  4,  S4,  the  commons 
pray  that  the  commissions  of  array  shiyuld  be 
considered,  and  the  judges  advised  with,  and  a 
commission  made  for  the  future,  '  ad  ariand' 
'  et  triand'  qui  de  corpore  sunt  habiles,'  &c. 
'  juxta  statum  et  facultates,  &c.  et  ad  assidend' 
'  et  proportionandV  ^ith  power  to  distrain.  7 
Hen.  Fitz.  Her.  Thomey  Title  Protection,  the 
subjects  of  England  not  to  go  out  of  England 
with  their  king.  This  was  upon  the  king's 
going  to  aid  the  duke  of  Flanders,  Report 
7  foi.  7,  Cahin'f  Gate,  not  to  go  without  wages 


when  they  were  to  follow  the  king.  In  Henry 
$th's  time  there  were  great  wars  with  France; 
but  wlien  the  king  went,  he  took  great  care  that 
England  should  1^  provided  fon  Put.  3  iicB« 

5,  m.  17,  dors,  pars  S.  '  de  nraiatione  fiiciendV 
care  is  taken  that  all  should  be  arrayed,  and 
being  arrayed,  should  continue  so  arrayed. 
Stat.  1,  Ed.  1,  it  provides  that  ihey  shall  not 
go  out  of  their  counties  but  upon  the  sudden 
coming  of  strange  enemies;  and  upon  warning, 
they  were  not  only  tq,  array  them  but  to  lead 
them  to  the  sea-coasts  out  of  their  countries, 
when  and  where  it  shouid  be  necessary,  *  cum 

*  aliquid  periculum  eveniat,'  nntwitlistanding 
the  statute,  which  is  our  case ;  nay,  our  case 
is  much '  stronger :  And  3  Hen.  4,  is  verbatim 
with  the  other.  6  Hen.  6,  Pat.  m.  8,  dors,  part 
101.  3  Hen.  5,  16,  dors,  this  was  upon  the 
thArateniQg  of  the  king  of  Castile,  to  ail  th« 
counties  of  En^and.  7  Hen.  5,  vaga  regig^ 
divers  privy-seals  to  all  the  counties  of  England, 

-to  inform  the  king  what  able  men  of  ancestrt 
there  were,  '  ad  defensionem  nos  in  propriis 
'  personis  suis  ad  defensionem  regni,'  and  the 
return  is  *  pur  defence  de  son  roahne.'  In  the 
time  of  Hen.  6,  Rot.  P^t.  m.  37,  dors,  pars  2, 
'  de  aratione  faciend':'  7  Hen.  6,  pars  1,  m.  T, 
dors.  Rot.  Pat.  there  is  '  quia  datum  est  nobis 

<  inteUigi,'  for  the  isle  of  Wight.  Rot.  Pat.  7 
Hen.  6,  ra.  5,  dors,  pars  1,  13  Hen.  6,  m.  3^ 
dors.  ^  de  roiUtibus  congregandis  et  duccndit 

*  versus  Scotland.'  Pat.  IS  Hen.  6,  pars  1> 
m.  13,  dors.  '  Contra  roilitiam  inimicorum,'  a 
fiill  command  to  array  all,  and  to  bring  them 

<  ad  costeram  maris'  and  other  places,  '  et 
'juxta  gradus  suos.'  14  Hen.  6,  pars  1,  m.  SO, 
31  Hen.  6,  m.  40,  dors.  Rot.  Pat.  S8  Hen.  6, 
m.  11,  dors.  Rot.  Pat.  S9  Hen.  6,  pars  1,  m, 
45,  dors.  Rot.  Pat.  37  Hen.  6,  m.  6,  pars  ], 
dors,  all  arrays,  a  book-case  S8  Hen.  6,  11.  b. 
pi'  S2.  Divers  of  the  clergy  had  churches  to 
oe  freed  from  the  payment  of  tenths  for  the 
defence  of  the  kingdom,  and  the  clergy  did 
grant  St.  in  the  pound  without  act  of  parlia- 
ment, and  this  sent  by  Mittimus  into  the  ex- 
chequer, P.  S6  Hen.  6,  Rot.  10,etTrin.  11,  for 
levymg  of  money  upon  Sciri  Facias.    36  Hen. 

6,  m.  S,  dors,  regis  1,  Part,  array  in  the  isle  of 
Tlianet,  and  compell  them  by  distress^  *  pro 
'  defensione  regni.'  37  Hen.  6,  Pat.  m.  1,  et  6 
dors.  A  writ  to  many  counties,  because  of  the 
great  hurt  done  to  the  people  by  the  sea-coasts^ 
and  the  great  preparation  to  do  more  hurt.; 
thereupon  command  to  train  and  array  all  parts 
of  England,  '  pro  defensione.'  'And  the  39 
Hen.  6,  Pat  '  de  potestate'  pi  array  the  Isle 
of  Wight,  being  invaded  'juxta  gradus  et  cou* 

*  ditiones,'  &c.  39  Hen.  6,  m.  9,  et  11,  docs, 
a  conunission  to  Edward  duke  of  York^  whq 
claimed  the  crown,  and  it  was  adjudged  him. 
31  Hen.  6,  '  pro  araiatione  faaend'  oiwd' 
per  son'  fil'  ioiquitatis  dissentientes,  &c.'  there* 

'  fdre  is  a  command  <  pro  securitate  persona 
5  nritrs  et  popnli  nostri  ad  invocaiidum  omnes 

*  defensibiles'  to  destroy  them.  Pat.  m.  9, 
dors.  *  de  villa^  de  Stamford  ad  custodiend'.' 
m,  ly  dort.  a  commission  and  command  gives 


.  »■ 
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to  Edward  duke  of  York,  Ed.  4,  which  g»ve 
power  to  raise  men  and  money  at  Bristol, 
Hereford,  and  other  places;  which  was  can* 
Gclied,  and  other  commissions  given  in  the 
rooio.  In  the  time  of  Edward  4,  Hat.,  Pat.  1 
£d.  4,  m.  8,  dors,  for  reducing  Hetirj  6ch's 
power,  congregart  all  the  people,  1  Ed.  4,  m. 
8.  South-Wales  on  the  marches  1  Ed.  4,  Scot. 
Kick,  doke  of  York,  « Cnstos  West-Marcbix 

*  ad  omnes  homines  defensibilis,'  in  Cumber- 
land and'  Westmorland  between  10  and  60, 
'  sint  prompt!  in  defensionem  Marchtarnto,  &c.' 
against  Percy  earl  of  Northmnberiand,  Rot. 
Scot.  10  Ed.  4,  there  are  <  costodes  generaics 

*  vers.  Scot/  for  arraying  all  men  as  there  shoaki 
be  cause.    P»t.  S  Ed.  4,  m.  3,  dors,  continue 

*  pvrati  ad  defensionem  persona  nostrie  et 
<  regni.'  &  Ed.  4,  fol.  S3,  a  book-case;  a  aub- 
jcct  liatft  power  to  make  a  butHvark  in  another 
OMn*s  ground  ;  the  king  hath  as  much  power 
over  all  the  kingdom,  as  sny  particular  man  to 
make  defence,  9  Ed.  4,  Put.  m.  11,  arrays  10 
Ed.  4,  Pat.  m.  13.    Arrays  *  in  salyaiioiiem 

*  regni,'  when  he  was  like  to  lose  his  kingdom. 
A  commission  to  raise  power  against  his  great 
adversary  and  rebel  Henry  6,  who  did  lately 
enjoy  the  crown  by  usurpation.  23  Edv  4,  Rot. 
Fat.  pars  1,  m.  2,  '  pro  conductoribus  et  wafia- 

*  toribus  piscatonim,'  and  at  the  subjects 
chari;e.  Pat.  1,  Rich.  3,  pars  1,  dors,  against 
the  duke  of  Buckingham  '  qUocunqu'  comitatV 
and  this '  juxta  statum  et  facultates.'  In  Henry 
f  th's  time.  Henry  7  was  a  wise  prince,  his 
majesty's  progenitor  as  well  as  his  predecessor; 
be  staid  not  till  he  saw  the  tops  of  the  ships, 
or  the  drums  beat ;  he  provided  for  the  safety 
of  the  kinsdom  betimes  *  when  the  war  was 
denounced  between  Charles  king  of  France 
and  the  king  of  tlie  Romans,  tliough  he  was 
allied  to  bo3i  he  prepared  to  defend  bis  king* 
dom.  Ror.  Pat.  1  Hen.  7,  dors,  a  command 
80  the  sheriff  to  make  proclamation  throu^oot 
all  England,  that  because  we  are  informed  of 
the  war  between  Charles  king  of  France  and 
the  king  of  the  Romans,  and  great  hurt  may 
happen  to  this  realm,  and  the  subjects  thereof; 
oomraanding  all  subjects  to  keep  watch  and 
laad  upon  the  sea-coasts,  and  all  beacons  to 
be  made  ready  to  be  set  on  fire,  as  in  old  times, 
and  this  after  tonnage  and  poundage -was  grant- 
ad  td  him  for  safety :  and  I  am  sure  there  are 
greater  wars  about  us  now,  than  there  were  at 
that  time.     Rot.  Pat.  7  Hen.  7,  *  Intuade^po- 

*  testate  commissa*  to  the  earl  of  Surrey  to 
gp  to-  conquer  France,  7  Hen.  T,  oap.  1.  a  stti^ 
tate  in  print*  OiHen.  7,  Rot,  Pat.  pars  1,  a 
eunonand  to  Richard  Fitz-Hugh  and  others, 
n»  keep'  all  in  army  for  defence  against  Scot- 
lilnd,  wl^ioh  inteed  to  invade  the  realm,  irf  tV 
fbrmatur.    Stnt.  1  Hen.  7,  cap.  16,  every  sub- 


ject is  boQod  by  his  allegiance,  to  assist  when 
I.  Ib 


requires.  In  the  time  of  Hen.  8,  Rot.  Pat 
4  lien.  8,  a  proclamation  to  the  maritime  coun- 
ties to  be  in  a  readiness^  considering  tbe  French 
Wng  had  in  readiness  a  great  navy  to  enter 
thb  kingdom  tbe  ne«t  nmith -ensuing,  &c.  and 
oftisia  oap^Ms  depvted  u  Und  thcoi;  a«d 


they  were  'all  to  be  in  n  readiness  at  an  bour*s 
warning  opoB  their  allegiance.  Rot.  Pat.  4 
Ueo.  8,  the  sanae  commission  to  Bouckters,  &c. 
in  Latin,  14 tb  of  Hen.  8,  which  is  not  in  ibis 
roll,  but  a  book  of  proclamations ;  for  Itefore 
Edward  4's  time  all  between  sixteen  aud^iy 
were  to  be  ready  at  an  hour's  warning.  15 
Hen.  8,  the  inhabitants  of  ^mford,  Nutiin^ 
ham  and  Salop,  6tc,  to  attend  the  earl  of  Surrey 
upon  an  hour's  warning.  30  Hen.  8,  *■  Pali  ace 
'  treaaur'  omnes  homines  ad  ama,*  to  be  ready 

*  ad  serviend'  nobis  in  Scotland,'  as  need  shaQ. 
be.  Stat.  36  Hen.  8,  cap.  13,  remissions  of 
loan«^  reciting  and  considering,  '  est  duty  et 

*  honor  del  people,'  to  assist  tlwir  king  in  body, 
goods,  lands  and  substance  in  his  wanf;  and 
there  it  was  only  fur  oflfeiisive  ware.  Ret.  Par. 
36  Hen.  8,  pars  S,  37  Hen.  8,  in  Mr.  MeyU's 
book,  4  &  5  Phil.  6l  Mar.  oommissioas  of  array 
t»  £p>  to  all  gentlemen,  but  now  but  one  lieo^ 
tenant  cf  a  county;  and  tlwt  power  which  the 
lieutenant  novT  hath  in  England,  was  the  same 
with  the  antient  commissions  of  array  in  sab- 
stance,  fur  it  ia  no  new  Ihwc,  Theae  are  ia 
force  by  5  Hen.  4,  and  cDmmomls^  in  qneen 
Mary  and  queen  Elizabeth's  time;  and  rSej 
did  not  go  by  the  legal  army,  but  by  the  power 
of  the  council* board.  3  &  4  Phil.  &  Mar. 
1557.  Council-board.  -  Calais  was  besieged  on 
the  sudden,  the  enemy  maAsiog  preteoee  of 
going  into  the  Low^Coun tries,  tliere  went  pre- 
sently a  command  to  the  lord  Warden  of  the 
Cinq\ie  Ports  5  Jan.  to  make  proclamation  in 
Kent,  that  all  from  16  to  60  should  repair  to 

,  Dover  to  save  Calais,  upon  pain  of  deauth,  8th 
ef  Feb.  1557,  Letter  of  thanks  given  to  sir 
John  Edgecombe  for  diligently  mustering  1,000 
men.  19  Sept.  1558.  Is  orthumberlaod' served 
witliout  wages.  1  Sept.  To  continue  watch. 
8  April  1558.  Whitty])oole  for  not  finding 
Demylance,  is  nailed  to*  the  counciMable. 
These  are  to  diew  what  proceedings  there  hare 
been  in  fonner  times.  Rot.  Pat.  7  Elix.  pare.  5. 
A  commission  to  muster  all  men  against  Scot- 
land. 11  Elic.  Rot.  Pat.  though  not  on  record, 
yet  in  a  book  in  the  Crown-Office  in  theClwn- 
cery  with  Mr.  Willis:  A  commission  to  array 
men^  and  to  provide  all  things  necessary,  prtnU 
necetsitatf  &c.  ond  to  inform  themselves  what 
armour  they  had,  and  this  to 'be  done  for  our 
better  service:  but  with  those  commissions 
there  went  initructions,  amongst  which,  ok>^ 
serve  this  one,  *  We  require  you  to  consider  how 

*  necessary  this  service  committed  to  you  is  at 

*  this  time,  for  the  benefit  and  safety  of  onr 

*  realm,  wherein  we  think  the  more  earnestness 
'  is'tbe  more  requisite,  because  of  onr  sof^ects 

*  long  continuance  in  peace,  and  tbe  ootorions 
'  being  in  arms  of  our  neighboore  abont  our 
'  realm.'  If  these  times  be  not  worse.  I  lenve 
it  to  nay  indifierent  man's  consideration.  ST 
Elia«  Watson  Roll.  A  warrant  to  the  lord 
chenoellor  to  make  lieutenants  and  d^uty  lico- 
teoauts,  which  are  the  old  oommissioners  of 
array  turned  into  English.  /\ad  ia  1588,  when 
that  great  Armada  camo,  all  the  reatan  waft  m 
tttvs)  aad  at  tbe  sobjecu  charge*    ^  Etts*  oitp. 
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14.  15,  the  •abjecU  granted  a  subsidy,  in  con- 
sideration of  the  queeu'fl  cliarge.  And  the  8ui> 
J£cts  were  then  at  great  charge,  both  for  land 
and  tea,  and  slie  took  it  by  the  power  of  her 
coundirtkbie.  1  he  city  of  IxMidoa  was  de6ired 
to  find  ien  ships,  and  of  tliemseives  they  desired 
to  find  ^wenty  ;  thi^  was  the  affection  of  those 
times,  they  did  nut  dispute  but  were  ready  to 
obey.  i8  April  1658,  a  letter  to  sir  Robert 
Wingfield,  wbereas  divers  towns  in  Suffolk  were 
charged  to  set  out  a  ship,  and  that  divers  were 
poor  and  could  not,  a  command  that  the  richer 
a»hoiikl  do  il.  A  letter  to  the  earl  of  Hunting- 
ton, that  York  should  contribute  to  a  ship 
chari^ed  on  Hull.  A  letter  to  other  towns  to 
contribute  to  Colchester;  they  refused,  yet 
were  compelled  lo  do  it  for  advancement  of  so 
necessary  a  service.  The  clergy  in  1588  joined, 
and  the  archbishop  was  captain.  And  there 
were  letters  for  demolishing  of  Suburbs.  Stap 
tute  3  Jac.  cap.  6,  where  ti^  charge  of  the  peo- 
ple in  queen  Elizabeth's  time  was  remembered, 
London  was  charged,  and  foreigners  and  stran- 
gers were  chargc^d  also  lo  contribute,  for  that 
the  charge  was  common.  In  1588,  3,000/. 
conduct  money  levied  for  the  earl  of  Bath ;  they 
did  not  stay  here  till  the  tops  of  the  ships  were 
seen,  but  they  made  preparations  in  1587.  In 
1599,  great  troops  were  assembled  at  London, 
f«>r  defence  of  the  queen,  when  the  tumult  was 
about  the  earl  of  Essex ;  and  in  1598,  the  charge 
being  common,  the  charge  ought  to  be  born  m 
common :  Nay,  the  Inns  of  Court  were  chareed 
v,'nh  arms  ;  upon  the  apprehending  the  earl  of 
£s»5ex,  a  letter  went  to  the  benchers  of  the 
Inner-Temple  for  that  purpose,  and  all  the  gen- 
tlemen found  arms.  Amongst  these  letters 
great  levies  of  horse  and  foot  at  tlie  country's 
charge.  And  where  she  would  not  have  their 
persons,  sl^  had  their  purses  and  power  to  ex- 
tend accordingly.  1595,  Amongst  the  papers 
of  the  lord  Nottingham,  the  people  set  forth  a 
ship  at  their  charge ;  we  have  the  letter  only 
to  shew  they  did  it,  and  how  much  each  man 
did  contribute.  In  king  James's  time  there 
was  not  much ;  the  times  were  not  only  peace- 
able but  pacificous,  his  Motto  was  '  Beati  Pa- 
*  ciiicu*  10th  of  July,  2  Car.  A  proclamation 
issued,  that  all  people  should  make  speedy  re- 
pair to  several  places,  and  should  continue 
during  the  danger.  And  for  a  binding  autho- 
rity, 19  Car.  the  resolution  of  all  the  judges 
under  their  hands,  and  inrolled  in  eveiy  court 
at  Westminster :  a  man  should  have  thought 
that  that  should  have  given  satisfaction,  it  would 
have  done  so  in  former  times.  And  truly,  that 
the  kinft  hath  done  nothing  more^  but  what  the 
kings  of  this  realm  have  done  before,  is  most 
apparent  to  all  those  who  will  read  our  law- 
hooks.  How  often  have  the  judges  been  es- 
se nibted  by  the  king's  command,  both  in  the 
ootwarj  and  inwafd  Staf-Cbamber,  and  there 
asked  ^estioaa?  t  Rich.  9,  fe.  10^  8  Hen.  8, 
190.  b.  101,  the  king  was  there,  and  reasoned 
there.  Is  ibie  a  new  thing  for  judgte  to  deliver 
their  epiaieat?  But  his  ou^etty  bath  beea 
pleased  likewise  to  giv«  iHiy,  ihak  k  awgln  b* 


brought  to  a  public  debate  in  a  judicial  way ; 
be  hopes  there  ore  very  few  that  oppose  it,  do 
it  out  of  any  averseness  from  the  public  service, 
but  to  satisiy  themselves,  and  so  to  submit. 

To  answer  Mr.  St.  John's  argument.;  before 
I  come  to  answer  in  particular  to  what  was  ob* 
jected  by  this  learned  gentleman,  who  hath 
taken  a  great  deal  of  pains,  and  made  as  much 
use  of  it  as  was  possible  for  a  cause  of  this  mi« 
ture  to  bear;  I  shall  in  the  first  place  give  a 
general  answer. 

I  say,  that  the  testimony  by  records  given 
on  the  other  side,  whereof  many  are  vouched, 
which  I  am  glad  to  hear  of;  and  that  men  look 
into  a  business  of  this  nature.  To  make  such 
a  search  is  for  the  honour  of  the  kiug,  that 
there  is,  according  to  law,  the  freest  access  to 
the  rtcords,  that  ever  was  in  England ;  and 
that  great  lord  (Holland)  doth  know  that  th« 
king  commanded  with  his  own  mouth,  that  free 
access  should  be  to  the  records  in  this  business; 
and  I  appeal  to  the  officers  that  keep  the  re- 
cords, whether  I  did  not  only  deUver  tliat  com- 
mand from  the  king  unto  them,  but  desired 
them  myself  to  shew  to  the  other  party  what* 
ever  I  had.—- 1  say,  these  records,  take  them  at 
the  best,  they  are  not  of  such  weight  in  point 
of  right,  as  the  other  are  which  are  for  the 
king ;  for  if  a  king  shall  voluntarily,  and  in  ease 
of  his  subjects,  or  special  grace,  do  any  thing, 
yet  I  conceive  that  is  not  of  such  weight,  as 
when  he  produces  a  constant  use  of  compulsive 
power  from  the  crown,  and  obeyed  by  the 
people :  for  if  any  of  the  kiuj^s  have  spoken 
m  gentle  language,  as  king  John  when  he  wet 
deposed  from  his  crown ;  I  conceive  that  will 
not  be  so  mnch  as  gentle  words  used  in  the 
writs. 

I  shall  answer  particularly  to  ail  the  recoitlt 
that  have  been  cited :  it  doth  much  concern 
the  king,  that  this  argument  be  answered  fully. 
— ^The  first  thing  that  was  said,  was,  that  to 
seixe  goods  witlMut  suh  or  cause,  is  Toid  ia 
law  ;  but  this  was  not  used  as  an  argument,  but 
an  introduction,  But  in  the  next  pUce*  he 
comes  to  a  high  objection,  that  in  his  majettj 
there  is  voiunttn  interna  and  externa ;  his  in* 
ward  will  which  he  doth  declare  in  his  chaoH 
her,  and  his  legal  will,  and  wiihal,  that  the 
king  cannot  judge  himself,  9  Rich.  ^,  fo.  10^ 
11,  which  was  grounded  upon  that  book-Ccise.-* 
The  king  cannot  judge  in  his  own  person,  hot 
hath  left  it  to  your  lordships,  that  are  sworn  to 
do  eqnal  justice  between  liim  and  his  people; 
but  to  say,  that  ilie  king  cannot  judge  himsei^ 
I  questioA.  Can  that  be  %vanting  ia  the  iqun* 
tain,  that  issues  in  llie  stream }  That  i  ntterhp 
deny.  Is  k  not  said,  Coran  Rege  in  the  King^o* 
Bei)di>  and  in  the  Star-Chamber,  Goran  Coo* 
eihis  nostris  f  This  is  a  new  doctrine ;  and  timlt 
not  the  king  judge  f  Did  oot  Bd.  4»  ak  in  por«i 
son  in  the  KingVBench,  in  a  trial  ef  Rape  f 
and  that  famous  justice  Pophana  sat  nt  thn 
king*s  foet,  and  other  jud|es  at  the  kiog!e«do^ 
asMi  therefore  catted  *  jnsticiarii  a  latere  regas  J^ 
Snre  he  forget  king  James^  who  adjudoed  two 
in  tim  Sker^hwibc^  thnt  of  9Mn§^ 
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ham's  and  sir  Tbo.  Lake's  case.  The  hook 
doth  no  way  warrant  his  inference ;  the  book 
doth  say,  the  king  shall  not  judge,  but  saith, 
that  if  a  man  be  convicted  before  the  judges, 
the  king^shall  not  set  the  line,  because  li«  bear- 
*  eth  not  the  case.  This  no  way  concera^  our 
case. 

That  no  law  can  be  changed  but  by  act  of 
parliament,  as  a  naturalization,  and  a  legitima- 
tion ;.  nay,  no  writ  of  error  hut  in  parliament, 
till  by  the  statute  of  27  £iiz.  and  that  the  par- 
liament is  Curia  Hegis,  and  cited  34  lien.  8th, 
Crompton's  jurisdiction;  the  king  is  at  no  time 
in  sucn  state-royal  as  in  parliament :  all  that 
was  made  out  of  this,  tvas,  that  this  was  a 
change  of  the  law,  viz.  tlie  writ  fur  shipping. 
We  believe  it  is  so  far  from  being  a  change  of 
the  law,  as  that  it'  was  the  custom  of  all  ages  in 
former  times.  Now  he  says  the  parliament  is 
tlio  highest  court,  and  the  kiov  is  there  at  high- 
est both  for  magniticence  and  power ;  but  yet 
out  of  the  parliament,  tlie  king  is  king  of  Eng- 
land. It  doth  not  follow,  because  he  may  do 
it  in  parhament,  that  therefore  he  can  do 
it  no  where  else ;  and  it  is  to  prove  a  compa- 
rison, to  say,  that  the  king  should  have  the  or- 
dering of  war  as  a  generalissimo  over  his  sub- 
jects and  vassals;  all  the  generals  have  their 
power  from  him.  Oh  !  but  the  king  hath  pro- 
vision for  war.  This  i&  but  a  cunning  insinua- 
tion, to  make  a  survey  of  the  king*s  revenue, 
iind  to'  insinuate,  witli  the  people ;  and  he  be- 
gins with  kniglit's-service,  tenures,  and  tResein 
dangerous  places,  as  Dover,  Durham,  Chester. 
36  Hen.  6,  Britt.  that  the  king  should  not 
only  have  his  wards  lands  to  breed  them  up, 
but  to  maintain  the  wars  in  the  mean  time ; 
and  that  knight*s-service  37  lien.  6,  were  in- 
stituted for  ordinary  defence  as  horsemen.  And 
because  the  kings  of  England,  out  of  their  care 
to  have  men  trained  up  had  horsemen  to  follow 
them,  that  therefore  they  shall  hare  no  aid 
when  the  kingdom  is  in  danger,  is  a  strange 
inference;  shall  we  have  no  footmen,  no 
archers,  no  slingers  to  be  used  in  war,  no 
guard  at  sea,  because  he  hath  some  tenures  of 
horsemen  ?  This  doth  not  discharge  the  subject; 
this  is  but  for  forty  days,  and  was  instituted  to 
suppress  the  sudden  incursion  from  Scotland.  19 
Ricn.  8,  Guard.  105.  pV  Tenure ;  they  do  re- 
strain particularly  escuage  and  kAights-eervice 
to  Scotland  and  Wales.  S2  £d.  1,  for  Gas- 
coigne  afterwards  discharged,  but  not  for  Mr. 
St.  John's  reasons.  Rot.  Claos.  5  £d.  2,  m. 
37,  these  were. discharged  of  escuage,  because 
the  king  was  not  there  in  person,  and  because 
it  was  extraordinary.  Rot.  Scot.  5  £d.  1,  m. 
87,  that  record  doth  shew  the  kings  of  England 
did  conceive  that  they  were  somewhat  less 
than  enemies  that  refosed  it ;  for  foreign  service 
I  never  meant  to  object  it. 

Then  he  saith,  that  escuage  is  to  be  assessed 
in  parltament,  though  for  the  defence  of  the 
kingdom. — If  that  were  the  proper  question,  I 
could  shew  wiien  eseuage  was  not  by  parlia- 
ment, for  il  was  W  anothei  reason.  It  was  al- 
itrtd  by  an  act  ofparliameDty  17  Jtbawus  Sta- 


tute de  Running  Mead,  Nullum  Scutagium,  for 
it  was  not  so  before.  Also  it  concerneth  the 
subject  as  well  as  the  king.  9  lien.  3,  cap.  37. 
The  true  reason  of  assessing  in  parliament  ia 
this,  other  men  were  to  have  escuage  as  well 
as  the  king;  now  it  is  true  that  rule.  No  man 
shall  be  judge  io  his  own  case,  but  tlierefore 
not  tlie  king ;  that  holds  no  proportion  :  and 
kings  are  said  to  do  no  wrong*  The  true  reason 
why  it  was  askessed  in  parliament,  was  because 
the  lords  would  take  too  much.  This  is  from 
th^  business,  I  pass  it  over. 

Then  he  alledged,.  that  the  king  is  in  actual 
possession  of  the  Wards. 

That  they  should  go  towards  the  mainten- 
ance of  the  war,  he  cannot  shew  any  authority 
worth  the  valuing,  neither  Bracton  nor  Britton 
hath  any  such  thing ;  for  35  Hen.  6,  the  words 
are  '  pur  ceo,'  &c.-  The  aigument  will  be  hot 
thus  ;  Because  the  king  out  of  his  especial  care, 
out  of  his  own  land,  provided  some  tenures  for 
tliat  purpose,  therefore  he  shall  have  nothing 
from  the  subject.  The  king  did  never  give,  nor 
could  give  other  men's  lauds  for  those  tenures ; 
for  it  is  most  apparent,  the  Normans  came  not 
in  by  conquest.  William  was  no  conqueror ; 
for  after  he  came  in,  men  did  recover  the  lands 
which  were  their  ancestors.  That  was  the 
wisdom  when  Henry  the  4tb  took  the  crown  by 
conquest,  when  be  would  have  altered  the 
laws ;  No !  take  our  laws,  and  take  our  lives. 
This  is  an  aigument  no  way  conducing  to  the 
purpose,  because  be  hath  some  horse  by  tenure, 
therefore  neither  footv  nor  provision  for  sea- 
fight,  nor  trained  bands,  because  provision  is 
made  by  tenure.  This  is  contrary  to  all  reason 
and  experience :  What  obhgation  hath  the 
soakman  and  the  plowman's  tenures,  what  do 
they  pay  to  defend  them  ?  "No  consideration 
for  it ;  these  are  rather  insinuations  than  argu- 
ments.—Then  it  was  said,  there  were  like 
tenures  for  sea,  and  he  cited  two  or  three ;  one 
to  hold  the  king's  head  at  sea,  and  some  .such 
like,  as  if  two  or  three  tenures  were  like  to  de- 
fend the  sea.  It  was  also  said  of  the  Cinque 
Ports,  that  they  have  many  privileges  allowed 
them  for  that  purpose,  13  Ed.  3,  Par*  Roll.  11. 
— Is  the  Cinque  Ports  service  a  cooipetenc 
provision  to  defend  a  kingdom  against  hostility  ? 
I  know  no  reason  but  the  «vhoTe  body  should 
defend  itself.  13  Ed.  3,  m.  9,  it  appears  ea- 
presly,  that  the  commons  made  defence  at  their 
own  charge.  No  man  can  be  discharged  of 
keepine  a  thing,  that  he  did  not  keep ;  so  be- 
cause the  subject  is  said  to  be  discharged,  is  an 
arjgument  that  he  was  charged.  Tl^t  of  the 
Cinque  Ports  is  not  for  the  defence  of  the  kin^ 
dom,  hut  for  intercourse  of  merchants,  no( 
*  Quando  salus  regni  periclitabatnr.' 

Then  they  object,  tnat  tenures  in  ancient  de- 
mesne were  taluable  without  consent,  and  their 
service  for  the  king's  provisions  in  their  house. 
No  reason  that  should  excuse  them  from  tha 
general  service ;  for  though  it  be  true,  that  the 
Swing's  house  employs  such  tenants,  yet  the  king- 
dom must  be  supported  by  them  and  the  rael 
of  the  subjects  together. 
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Tlien  he  did  object,  there  was  another  way 
of  supply  of  extraordinary  means^  as  mines  In 
other  men's  lauds ;  and  here  he  remembered 
HI.  8  Rich.  2,  Prerogative  Comm*,  difference 
taken  between  annual  and  casual  revenues  for 
Defence. 

Then'hc  objected,  Rot.  Parr  6  Rich.  2,  11» 
42,  that  the  king  would  live  of  his  own  revenues, 
and  that  the  mines^  &c.  should  be  for  t(ie  de- 
fence of  the  kingdom.  On&lowe,  who  argued 
tlie  case,  said,  that  the  king  was  the  most  ex- 
cellent person  both  at  sea  and  land  ;  therefore 
the  royal  fish  at  sea,  and  the  gold  and  biiver 
mines  at  land,  were  given  to  him,  because  he 
%vsis  able  to  give  a  stamp  on  money.  And  so  2 
Rich.  2,  they  of  London  prayed  that  the  king 
would  not  put  them  to  charge,  but  live  on  his 
own,  and  so  your  authority  vanisheth  into 
smoke. 

The  king  must  live,  forsooth,  of  his  ordinary 
revenues.  .M.  3,  Rich.  2,  which  expresseth, 
that  the  king  at  that  time  would  do  so ;  that 
the  king,  by  advice  for  salvation  of  the  king- 
dom, would  use  these  things  given  unto  him  ; 
that  indeed  was  a  reasonable  thing  for  that 
time,  but  must  it  be  now  turned  for  a  necessity  ? 
C  Rich.  2,  m.  42,  pars  42,  that  good  govern- 
ment be  about  the  king;  then  they  petition 
that  he  would  live  upon  the  revenues  of  the 
crown,  and  that  all  wardships,  releases,  mar- 
riages, &c.  should  be  for  tne  defence.  The 
king  is  very  willing  to  do  and  ordain  in  this 
case,  as  by  the  lords  of  the  realm  may  be 
thought  best  for  his  honour  and  profit ;  this  is 
not  a  granting  of  the  thing,  but  a  referring  it  to 
his  lordsj  at  best  it  is  but  a  temporary  desire  ! 
— But  oh !  he  hath  the  old  Customs,  and  Petty- 
Customs,  Tonnage  and  Poundage;  of  the  lega- 
lity of  taking  of  it  he  will  not  speak.  If  the 
king  doth  impose  it  on  the  merchants,  he 
needeth  not  to  take  it  of  his  other  subjects. 
Duties  to  the-  king  in  this  year,  came  to 
300,000/.  and  that  Tonnage  and  Poundage 
tvas  granted  for  ordinary  and  extraordinary  de- 
fence. 3  Rich.  2,  5  Rich.  2,  1  Mar.  granted 
ou  condition,  that  by  the  statute  of  Winchester, 
they  were  bound  to  have  arms,  and  no  such 
statute  for  the  sea. 

I  shall  answer  all  this ;  but  for  Tonnage  and 
Poundage,  I  shall  refer  it  for  a  particular  place. 
Thev  say,  the  courts  of  justice  are  maintained 
by  the  king,  the  king  hath  a  profit  thereby,  but 
the  maintenance  of  them  cometh  out  of  the 
subject's  purse  ;  and  the  first-fruits  were  for  the 
defence  of  the  fiiith,  that  no  heresy  should  creep 
into  the  church.  Therefore,  because  the  king 
is  lord  of  the  English  sea,  he  must  defend  it  at 
his  own  charge,  and  not  command  the  body 
nor  purse  of  his  subjects  towards  it.  A  pretty 
argument !  He  saitb,  the  king  hath  the  old  cus- 
toms, which  are  the  ancient  inheritance  of  the 
crown,  and  so  for  petty  customs,  and  that  these 
must  go  for  the  defence  of  the  sea.  See  a  judg- 
ment in  the  Exchequer,  in  Edward  Ist's  time ; 
search  into  the  Fine  Roll  3  Ed.  1,  and  see  for 
what  causes  these  old  customs  were.  It  was 
never  said  till  he  spake  it,  the  old  custoois  or 
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lesser  were  for  this  purpose.  And  for  this  say- 
ing that  the  statute  of  Winclie-tor,  13  Ed.  1, 
doth  enjoin  keeping  of  anus,  and  ihereupop  all 
defence  comes,  that  statute  v»as  repealed  by 
Piiilip  and  Mary,  and  set  a-fuot  by  king  Jauies, 
and  again  by  him  repealed.  I  shall  sliew  be- 
fore* the  13  Ed.  1,  many  records  for  land-ser- 
vice long  belore  :  for  that  statute  doih  unlv  set 
a  form  of  arms,  and  is  not  the  beginning  of  arms. 
So  for  the  ohjection  of  the  king's  revenues,  be 
it  more  or  less. 

Now  I  shall  come  to  Tonnage  and  Poundage, 
the  darling  argument ;  which  1  atiirm  was  never 
given  nor  taken,  of  itself  simply,  on  extraordi- 
nary defence;  I  have  seen  all  the  grants  of  it : 
it  may  be  when  there  have  been  wars  abroad, 
and  then  the  subjects  in  parliament  have  given 
Tonnage  and  Poundage  with  Tenths  and  Fif- 
teenths, they  have  b^en  all  said  to  have  beea 
for  the  defence.  Tonnage  and  Poundage  hatb 
been  given  and  taken  merely  for  an  intercourse 
of  merchants;  and  in  that  sense  the  king  said, 
we  do  and  must  pursue  thobe  ends  for  which  it 
was  granted  to  the  crown.  I  shall  make  that 
appear  by  reason,  and  out  of  the  grants  theui- 
selves  and  other  authorities. 

If  Tonnage  and  Poundage  were  merely  for 
the  defence  of  the  sea,  how  was  the  kingdom 
to  be  defended  before  in  the  time  of  the  Saxons  f 
At  the  first  it  was  6d,  a  year,  then  to  2s.  and 
3s.  for  tonnage  and  poundage ;  then  Si.  upon 
a  ton  of  wine,  and  Qd.  a  pack  on  merchandize^ 
that  was  all  for  tonnage  and  poundage,  the  rest 
was  for  old  customs.  If  this  was  fur  extraordi« 
nary,  how  was  the  kingdom  defended  when  this 
was  given  for  half  a  year  ?  Truth,  it  was  for  de- 
fence of  the  kingdom,  that  is,  with  relation  to 
the  intercourse  of  merchandize;  the  recital 
1  Jac.  saith,  it  hath  been  taken  time  out  of 
mind.  Hath  tonnage  and  poundage  been  givea 
time  out  of  mind  ?  Then  it  was  before  Richard 
Ist's  time  :  H.  6,  he  had  it  for  life,  the  statute 
doth  express  it  as  plain  as  may  be ;  time  out  of 
mind  is  beyond  the  memory  of  any  man  living. 
The  very  interpretation  of  the  statute  explains 
it  to  be  fur  toe  safety  of  the  sea,  and  inter- 
course of  merchants.  In  all  ages  before  the 
granting  of  tonnage  and  poundage,  the  kin^, 
upon  a  general  defence,  have  had  other  aids 
than  this  by  their  own  power.  Ordinary  charge 
for  ail  ordinary  defence. — I  could  have  given  a 
legal  answer,  that  it  was  not  given  unto  the 
king ;  no  act  of  parliament  for  it.  Y/ca,  but  it 
is  taken  de  facto.  Shew  your  inntruments  then 
by  which  it  was  taken ;  that  had  lieen  a  general 
answer. 

But  1  shall  carry  the  king's  honour  along  with 
his  power  and  practice:  Rot.  Franc.  2  Rich.  2. 
7  Hen.  4,  m.  23,  Rot.  11.  Tonnage  and  Pound- 
age granted  to  merchants  to  guard  tlie  sea  for 
intercourse  of  merchandize;  which  shewcth 
plainly  it  was  for  that  purpose.  To  putlt  with- 
out all  manner  of  question,  6  Ric.  2,  m.  8. 
Franc.  Roll  pars  2.  Merchants  and  mariners 
had  Custodia  maris,  and  the  king  granted  them 
6d.  a  pound :  doth  any  man  think  that  he  would 
trust  the  safety  of  his*  kingdom  with  merchaois 
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and  mariners  ?  It  was  merely  for  the  (;iiard  of 
the  sea  lor  merchandize  ;  express  exception  in 
the  very  grant,  that  tiiey  should  not  be  bound 
by  this  to  help  against  invasion  of  enemies,  un- 
less a  royal  power  come,  *  reguli  potestate  <x- 

*  cepta;'  therefore  tJiis  was  no  extraordinary 
service.  7  lien.  4,  Rot.  Pari,  is  in  tlie  same 
manner.  And  in  the  Close  Roll,  that  the  Cus- 
todei  fftaris  should  put  lliere  a  lawful  power  for 
t\\e  safeguard  of  the  sea  agiiubt  the  enemies  of 
the  king,  except  a  royal  power;  then  notice  to 
the  king,  so  it  most  be  understood  merely  for 
intercourse  of  merchants.  I  can  shew  you  a 
Book-case  for  this,  9  Hen.  6,  12.  Qner.  Case 
Title  Cnstf)m.  Bract.  26,  he  saith.  That  Aids 
and  Suhsidies  are  granted  to  the  king,  to  the  in- 
tent that  the  king,  by  his  admiral,  should  guard 
the  sea,  to  the  end  that  merchandize  may  piiss 
and  repass ;  not  a  word  of  the  defence  of  the 
kingdom.  And  in  anno  11,  the  king  was  at 
great  charge  with  his  navy ;  cast  up  the  ac- 
counis  of  the  sea  duties,  and  then  it.  will  appear 
there  is  not  left  to  him  a  penny  for  the  defence 
of  the  sea.  Impositions  and  prizage  of  wine 
%vas  to  Airnish  his  house,  and  not  for  defence  of 
the  sea.  Not  only  upon  this,  hut  there  was  «u 
ancient  writer  that  wrote  the  Doctor  and  Stu- 
dent, whose  name  was  St.  Jennine,  who.wrote 
in  Henry  the  8ih's  time ;  he  tells  you,  lib.  2,  c. 
15,  fo.  153.  The  king,  out  of  the  old  customs 
of  the  realm,  as  lord  of  the  narrow  seas,  is  bound 
twice  in  the  year  to  scour  the  seas,  but  not 
against  all  outward  enemies,  but  only  to  put 
away  pirates  and  petty  robbers.  Hi>tory  of 
Tonnage  and  Poundage.  25  Kd.  3,  Pari.  Roll, 
m,  11,  the  commons  did  pray,  that  6d,  of  the 
2s.  a  sack  of  wool,  and  of  a  ton  of  wine  granted, 
that  the  merch:ints  might  ha\e  safe  conduct 
over  the  sea,  if  it  would  plenso  the  king  :  tlie 
merchants  for  that  would  make  their  own  con- 
duct. All  the  R«j11s  go  in  thnt  manner.  3  R. 
2,  2  Hen.  4,  and  they  cannot  shew  that  Ton- 
nn^e  and  Poundage  was  ever  granted  for  extra- 
ordinary defence,  unless  for  some  great  defence. 

Next  he  iUledgcd  chat  sea  duties  were  borne 
by  every  man  in  the  kincdom,  and  that  secun- 
dum aUitum';  22  Ed.  3,  m.  4,  Pari.  Roll,  which 
says  it  was  m  charge  of  the  people,'  et  nemy  des 

•  merchants.* — All  men  must  brar  proportion- 
ably  their  share  in  the  char;:e  of  defence;  what 
consequence  is  this.?  because  the  first  or  second 
year  out  of  the  subjccl's  purine  for  their  commo- 
dities, therefore  their  lands  shall  be  discharged 
in  casts  of  extraordinary  defence. 

Oh  !  say  they,  but  this  mnt/  be  done  by  par- 
liament.—By  a  m(ty-be  a  man  may  answer  any 
argument ;  but  a  waq-he  will  never  answer  a 
bill.  23  Kd  1,  Rot.  3,  dors,  tiie  writs  were  in 
Octohf  r,  the  parliament  at  St.  Martin's  in  win- 
ter. In  that  to  the  archbishop  of  Canterbury, 
the  king  doth  but  a  Utile  compliment  with  the 
clerijy,  and  telleth  them  he  kiioweth  what  dan- 
cers were  abroad ;  the  business  of  shipping  was 
done  before  the  parliament,  so  the  parliament 
-  nii^ht  consider  of  it  afterwards.  That  it  w  as 
done  afore,  appears ;  this  parliament  was  not 
held  at  the  day^  but  the  king  doth  prorogue  it 


till  after  St.  Andrew's  day,  because  he  was  bosy 
in. preparing  his  shipping ;  so  they  came  about 
shipping  when  it  was  gone  to  sea  before,  tor  the 
writ  of  sunmions  was  the  1st  of  October,  ibe 
day  of  meeting  after  St.  Martin's;  that  to  the 
archbi^hop  was  the  Slst  of  September;  tlje 
ship  writs  Aug.  28,  and  Sept.  31,  then  the  rest, 
the  3rd  and  Gth  of  October;  but  all  long  before 
the  meeting  of  the  parliament,  and  v\  all  ground- 
ed upon  (it  may  be.)  And  to  say  that  the  king, 
!)ecause  he  did  a  thing  voluntarily,  therefore  Ik 
must  be  necessitated  to  it,  I  know  not  what  ar- 
gument it  is.  Henry  7,  indeed,  did  britrg  dtioi,! 
to  parliament  for  the  advancement  of  Lis  o»n 
ends ;  did  queen  Elizabeth  send  any  of  Ler 
commands  out  of  parliament.'  and  yet  the  sub- 
jects gave  her  subsidies.  24  £d.  1.  Suuinior.s 
there  for  the  clergy  to  come  if  the  truce  did  not 
hold  with  Fiance.  I  think  it  not  tit  at  all  times, 
when  it  standeth  upon  intelligence,  to  coum:u- 
nicale  it  to  the  whole  people.  26  Aug.  .**um- 
mons  to  parUament,  divers  writs  in  Ftbraarj 
Hnd  April  before,  no  money  granted  in  tl.e^ 
parliaments;  therefore  to  tell  us  it  might  be  by 
parliament  is  a  poor  ar^iument. — WalsingUio 
saith,  Allegiance  bindetb  the  king  to  pruiK* 
tion,  as  well  as  it  doth  the  subject  to  tribute. 

The  subject  bath  a  double  protection  iVoin 
injury  and  wrong,  in  times  of  peace  by  his  lev*, 
and  in  times  of  war  by  his  power:  must  tbi^  b« 
done  by  the  king's  single  person  ?  No,  it  inu»t 
be  done  by  the  bodies  ol  bis  subjects  at  thtir 
charges.  Indeed  it  is  fit  that  particular  sulditn 
should  be  paid. — Oh  !  but  they  tell  us,  tl»at 
Forrcscue,  Chief  Justice  of  the  KiDgVBemi, 
to  shew  the  law  of  England  to  be  better  lUu 
the  law  of  Fiance,  saith,  that  nothing  could  Le 
taken 'from  the  subjects  but  by  parliimeot. 
That  is  in  the  ordiuivy  way  ;  doili  he  say,  that 
no  man  shall  contribute  to  defend  himself  in  iin* 
minent  danger.?  *  Ne  verbuni  quidena.*  27  Ed. 
1,  m.  7.  Pat.  there  the  king  saith  he  did  not  buy 
lands,  manors,  or  castles  widi  it,  but  did  it  to 
defend  the  whole  realm ;  no  more  doth  our 
king,  but  only  to  defend  himself  and  the  king- 
dom. 

In  33  Ed.  1,  rot.  10.  It  is  objected  that  >i 
clerk  sued  for  his  salary,  and  had  it  allowed 
him  :  and  the  king  supports  his  courts  by  the 
fnies.  But  they  came  from  the  subject.  And 
may  not  the  king  give  a  salary  when  he  pleased}^ 
14  R.  3,c.  1,  and  this  were  prest  to  prove,  that 
aids,  though  granted  in  parliament  for  defence, 
should  not  be  brought  into  example.  These 
were  not  to  be  spent  for  the  safeguard  of  En;:- 
land,  but  Scotland  and  France ;  and  so  ii  comes 
not  to  our  case.  4H  Hen.  3.  Wheo  the  teoaiiu 
catne  with  greater  charge  than  their  service  r^ 
quired, '  non  trahatur  in  exemplum.'  True,  if 
tenants  by  knights  service  at  tjiat  time  did  no 
greater  service  than  they  were  bound  in  time  of 
danger,  it  is  but  reason  that  it  should  not  be 
drawn  to  be  yearly,  to  make  their  tenurei 
higher.  Plowclen  fo.  315.  Wiseman's  case.  A 
covenant  to  stand  seized  to  the  use  of  tlieqoeen, 
in  consideration  she  is  bead  of  the  commoo- 
wealth,  held  do  good  consideration  to  rai^  so 
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use,  because  there  wanteth  guid  pro  quo  ;    and 

the  kinu,  ex  officio,  is  bound  to  do  that.— Under 

my  lord  Coke's  favour,,  it  was  not  io  the  caj^e. 

Tlie  case  \*as  upon  divers  good  considerations, 

and  he  put  this  in  by  way  of  admittance.      1 

can  i?hew  \vhe«»  this  was  declared  to  be  no  law.  . 
Next,  they  ailedj^e,  the  kin^  is  in  poi>scssion 

of  the  service  of  the  Cuique  Ports,  and  of  ton- 
nage and  pound jige,  and  this  appears  not  to  be 

expended  ;  and  ot^otiier  duties  for  the  dc  fence 

of  the  sea,  »nd  '  iTex  non  facit  sail  urn/ — Teuf- 

pus  belli,  I  resierve  for  another  place,  for  that  is 

one  of  the  three  thiiigs  considerable  in  this  ar- 
gument: That  learned  gentleman,  Mr,  St.  John, 

did  confess  that  (as  necessity  requires)  when  tlie 

safety  of  the  kingdom  is  in  danger,  the  subject 

is  bound.  I-f  it  were  material  to  make  it  appear 

whtfther  any  thing  were  spent  or  not,  it  should 

have   been   pleaded   at  the  Exchequer,  if  he 

would  have  taken  imy  advantiige  up<in  it. 
But  adraittino;  they  had  been  all  expended, 

yet  the  propeity  of  tlie  subjects  goods,  saith  he, 

cannot  be  aittred.out  of  pailiament.      He  did 

fcgree  the  kingdom  must  be  defended,  and  did 

yield,  that  for  the  manner  of  it,  it  did  not  belong 

to  the  people.      6  Ric.  2,  2  Ed.  1,  men  and 

money  belong  to  the  wars ;    the  commons  did 

acknowledi^e  it  belonged  to  the  king  for  order- 
ing in  all  times ;  the  cuution  of  former  ages  was 

to  demand  it  in  parliantent. 
AVe  shall  ^hew  in  all  ages,   the  king  did  it 

without  parliament.     This   is  a  prerty  tiling, 

that  the  knjg  is  to  direct  the  war,  and  yet  shall 

h:ive  neither  men  nor  money  without  asking  his 

»ubject^  leave.     And  for  that  of  property  beina 

taken  away,  in  the  opening  of  my  argument  I 

cleared  it,  I  bhall  not  trouble  you  with   repe- 
tition of  it.-— Oh  !  but  they  tell   us,   the  king 

iiath  borrowed  money  to  spetid  in  the  wars, 

and  promised  to  repay  it,  and  that   without  a 

Salvo  of  liis  right ;  this  is  an   argument  they 

think  worth  consideration.  48  Hen.  3,  16  Pat. 

I  know  no  law  that  barret h  the  king  from  bor- 
rowing of  money,  as  he  hath  occasion.  Is  it 
not  of  necessity  that,  the  king  must  borrow, 
notwithstanding  both  ordinary  and  extraordi- 
nary ?  Must  the  king  carry  millions  about 
bim?  His  occasions  maybe  such  as  he  must 
borrow,  and  also  tit  it  is  that  it  should  be  paid 
fij^aiu.  Doth  any  man  think,  that  if  the  king 
doth  borrow  10,000/.  of  any  particular  man", 
he  must  not  be  repaid  a&|ain  ?  48  H.  3,  m.  15 
or  16.  Power  is  given  to  the  earl  of  Leicesti»r 
to  res'jrt  to  the  city  to  borrow  money.  Great 
reason,  becau'^e  it  is  the  chamber  of  the  king. 
• — But  the  king's  money  not  coming  in,  he  deA 
slretb  to  borrow  so  much  of  the  city,  and  it 
shall  be  paid  when  the  other  money  cometh 
in ;  the  end  was  ffir  the  defence  of  the  kingdom. 
Dot  that  therefc»re  the  king  cannot  command 
aid  from  his  subj^ts,  becao^ie  he  borrows  of  his 
subjects,  is  no  i^ood  argument. 

Then  he  satth,  the  law,  delights  in  certain- 
ties, as  in  the  aids  '  pur  file  marier,*  and  to 
make  his  eldest  son  a  knight ;  these  are  certain, 
25  Ed.  3.  All  defence  is  uncertain,  till  we 
know  the  offence ;  certainly  he  must  be  a  wise 


man  that  can  do  it.  How  shall  a  man  know 
how  to  defend,  and  not  know  what  the  defence 
will  require?  whether  ten  or  twenty  thousand? 
and  muat  it  not  be  proportionahle  to  the 
otlencc  .'  Js  not  this  suacipcre  majut  et  minus  Y 
Whire  is  the  argument,  that  because  aids, 
whicli  were  unrcrtain  at  common  law,  are 
made  certain  bv  act  of  parliament,  therefore 
must  this  be  certain,  fur, which  therois  no  act 
of  parliament? — Oh!  but  the  Taillage  in  an- 
cient demesne  and  bur«;age,  they  are  certain; 
and  Mr.  Hampden  he  was  assessed  at  20«.  it 
niivrht  have  bccii  as  well  20/.  this  is  uncertain, 
it  doth  rtst  only  in  the  king's  mercy. 

The  writ  takeih  care  they  shall  not  assess  un- 
equally: if  Mr.  Hampden  be  too  high  assessed, 
Mr.  Hampden  might  cull  the  sheriff  in  ques- 
tion ;  but  the  slieritT  of  Bucks  is  rather  to  be 
lined  for  setting  him  at  so  low  a  rate  as  20i. 
We  know  what  house  Mr.  Hampden  is  of,  and 
his  e!»tate  too  ;  for  any  thing  1  know  it  might 
have  been  20/.  well  enougii. — But  to  the  legal 
part,  some  must  be  trusted  with  it,  and  who 
^hrmld  be  but  the  sheriff?  and  the  parties  not 
without  remedy  if  over-rated.  Then  they  coine 
to  authority  by  jurisdiction,  and  that  they  that 
have  privileges  are  not  talliahle,  '  nisi  pur 
*  grand  cause,'  and  that  escuage  must  be  set  by 
parliament,  which  is  by  act  of  parliament ; 
17  Jobannin,  that  it  was  called  Magna  Charta  ; 
and  so  it  was  in  Matth.  Pari",  and  confirmed  by 
Hen.  3. — Hespeaketh  of  it  as  a  thing  of  story, 
and  these  were  fi^r  foreign  wars,  as  so  not  to 
our  case.  Oh  !  but  it  was  admitted  every  man 
was  to  keep  arms.  13  Ed.  3,  11  H.  7,  cap.  IB, 
and  whiht  they  are  in  their  own  counties,  to  be 
drawn  out  of  their  own  charge  ;  but  not  to  be 
drawn  out  of  their  own  counties  without  wages* 

Henry  the  seventh,  afraid  of  his  own  title, 
makes  a  law,  that  no  man  should  be  que9>- 
tloned  for  being  with  the  king  in  arms :  this 
was  to  take  away  the  occasioli  of  tlie  people's 
talking,  whether  they  went  upon  just  ground. 
— That  many  armies  have  been  paid  by  the  ' 
king.  2  Ed.  6,  cap.  2,  28  Hen.  8,  the  rebels  ia 
the  North  the  king  proraiseth  satisfaction.  11 
lien.  7,  cap.  1,  the  duty  of  the  subject  is  re- 
cited in  it. — 'What  argument  is  this?  We  shew 
in  all  ages  where  the  king  comraand(*d  his  peo- 
ple to  attend  him  or  his  lieutenant,  and  you 
tell  us  that  he  paid  other  armies.  19  Hen.  7, 
doth  extend  to  wars  without  the  kingdom,  as 
well  as  within.  11  Hen.  7,  this  last  did  expire 
with  his  death,  this  doth  appear  plainly,  tiiis 
was  by  especial  gifl  by  the  king.  4  Eliz.  Dyer 
211.  Expressly  it  did  not  extend  to  the  service 
of  any  other  king  but  him.  ^ 

25  Ed.  3,  cap.  8.  None  constrained  to  find 
men  at  arms,  but  chose  that  held  by  such  ser- 
vice. This  must  be  understood  with  relation  to 
the  tenure,  they  were  not  to  come  upon  cumr 
mon  summons  for  escuage;  but  when  the  whole 
kingdom  was  in  danger,  that  they  shoidd  not 
come,  was  noexcu.se. — Oh  !  26  Ed.  1,  Kcygnod 
de  Gray  durst  not  levy  men  without  pay.*  The 
.._^__^^ .  -^^ 

*  Baronibus  elegendis  pro  hoiainibus  S«ot. 
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marginal  note  clears  this,  and  so  no  part  of  our 
qiie«iiion;  and  it  appears  by  "Walsingham,  fo. 
74,  75,  that  the  king  was  actoally  then  in  Scot- 
laud,  where  ht  fell  from  his  horse,  and  lost  two 
of  hiu  ribs. 

In  tiie  next  place  they  say,  Trin.  31  F^d.  1, 
there  is  a  refusal  to  eo  without  pav.  Tlie.Nvar- 
dens  of  the  inarches  of  Cumbeiland  aiul  West- 
inorland  writ  to  the  barons,  that  v^I.eieas  the 
Scots  hiy  near  the  nmrches  with  a  threat  army, 
that  the  people  would  not  march  out  of  then- 
counties  without  pay. — Thi^  iseasiiy  answered; 
there  were  the  Kast  ujiirches,  and  tl.e  Wcit 
marches  of  Scotland,  several  counties  belonging 
to  each :  what  reason  had  they  to  go  out  of 
their  own  marches,  unless  they  had  ujoney  for 
the  keeping  of  them  in  their  absence  ?  Rot. 
tat.  10,  or'll  Ed.  2,  pars  2,  m.  26,  for  war  of 
Scotland,  9  Fa\.  2,  the  same  discharged  in  the 
county  of  Norfolk.  13  Ed.  3,  m.  38,  the  abbot 
of  Ramsey,  because  he  remained  in  his  own 
county,  discharged;  it  was  no  absolute  dis- 
cbarge, but  ditm  tic  intendii.  21  Ed.  3,  Rot. 
Franc.  Some  are  discharged  from  the  custody 
of  the  sea,  because  they  wtreprotnpti  at  home  ; 
•omc  for  finding  hobellers  and  archers,  and  this 
%»as  by  reason  of  a  grant  in  parliament;  some 
were  discharged,  because  of  their  stay  at  home 
to  guard  the  coasts.  This  proveth  the  right  of 
the  personal  service,  and  of  the  contribution. 

AfTOther  objection  is  that  of  21  Ed.  3,  Rot. 
Franc,  that  they  should  not  be  kept  continually 
in  array,  but  suffer  them  to  stay  in  then*  own 
counties  ;  but  they  were  to  go  as  soon  as  there 
was  any  notice  of  dn  enemy. — ^This  was  for  the 
wars  of  Franc*,  and  not  for  the  defence  of  the 
kingdom.     Oh !  but  20  Ed.  3,  m.  6,  Rot.  Scot, 
there  were  '  Exploratores  et   vigiles,'  which 
1%'ere  *  Incolarum  ;*  but  how  <  de  assensu  et  vo- 
luDtate  ?'  But  this  was  nothing,  for  it  was  with 
assent  in  the  Northern  parts,  and  had  been 
done  in  former  times  against  Scotland.    Then 
the  100  Roll  of  Feversham,  which  I  conceive 
rather  raaketh  for  us,  than  against  us ;  for  the 
castle  of  Tunbridge  is  to  levy  15/.  for  the  king, 
pro  talvatione  of  the  castle,  and  to  levy  it  by 
distress.  14  Ed.  4,  cap  19,  tlie  king  could  not 
compel  the  subject  to  sell  victuals  for  wars,  nor 
to  provide  for  the  castle  in  the  town,  29  Ed.  1. 
That  was  for  Scotland  for  payment  of  victuals, 
and  who  can  command  a  purvej^ance  but  the 
king .?  and  that  of  the  castle,  it  was  the  victu- 
alling  of  his   own  castle,  and    subjects  were 
bound  to  victual  their  castles,  8  Ed.  2,  rot. 
©9,  the  marches  provided  for  victuals,  and  par- 
ticular men  paici  for  victuals,  but  they  do  not 
ghew   from  whence  that  money  came.    The 
next  is  horses  for  the  king's  service  marked, 
that  if  they  were  lost  they  might  be  satisfied 

for.  24  Ed.  1,  Robert lost  a  horse  worth 

fiO  marks,  and  received  satisfaction  in  the  Ex« 
chequer,  somewhat  also  for  wages,  m.  26, 
Ed.  1,  rot.  105,  106.  That  is  only  a  Concor- 
dat how  men  should  be  paid,  what  the  horse- 
men should  have,  and  what  the  footmen  ;  for 
Yorkshire,  Northumberland,  and  Cumberland, 
wttxe  to  have  no  wages  from  the  king,  but  to 


go  against  Scotlaucf :  yea;  that  is  another  thing, 
*  si  contra  Scotos  ;'  and  that  distinction,  upon 
stating  of  the  case,  will  go  throughout  14  Ed.  3, 
31.  for  castles.   24  Ed.  2,  72,  78,  dors.  John 
de  Sandell.  Berwick  was  taken  from  the  Scots, 
and  for  furnishing  of  Berwick  castle,  the  people 
are  compelled  to  trust  him.     Oh  !  but  the  pri- 
soners taken  in  the  war,  and  hostages,  were  at 
the  kiiria  charge.  8  Ed.  3,  allowances  in  the 
Exchequer  fur  it.  5  Ric.  2,  cap.  11,  examined  iu 
the  Exchequer. — ^The  king,  if  he  hath  a  pri- 
soner taken  in  the  war,  he  is  to  have  bis  ran- 
som; shall  not   the  king  pay  for  his  charge? 
4  Ed.  2,  Rot.  12.  Roicr  de  Salvage,  a  Scoiish 
prisoner,  the  king  bore  his  charges ;  so  because 
the  kintu  payeih  tiie  charties  of  a  prisoner  for 
which  he  hath  benefit  b\  his  ransom,  therefore 
he  is  to  defend  the  kingdom. 

Dyer  162.  A  man  in   execution  cannot  be 
forced  to  go  to  war. 

Our  writ  doth  not  desire  to  send  men  in  exe- 
cution to  go  to  war,  for  there  are  enough  be- 
sides them.  Then  they  object  the  borrowing  of 
money,  and  the  king  paid  again  (or  it,  pro  wf£^*^ 
(lis  urfientimtnit.  Ihe  king  may  have  occa- 
sion to  borrow  money,  and  reason  he  should 
pay  it ;  nothing  to  the  question. 

But  the  case  is,  whether  all  the  people,  for 
their  wives,  and  for  their  families  safety,  and 
for  the  safety  of  the  w*hole  kingdom,  may  not 
be  compelled  to  contribute  to  it  ?  The  abbot  of 
Gloucester  gave  money  to  maintain  a  damsel, 
the  king  took  his  money  for  the  present,  and 
pfiid  it  hack  again.  This  was  fUd  cjonerand* 
conscientiam  :  that  for  things  taken  away  with- 
out warrant,  the  minister  should  an^iner  for  it^ 
not  pay  and  repay,  but  shall  hold  themselves  sa- 
tisfied with  reason.  But  they  object,  that  26 
Ed.  1,  a  commission  went  out  to  inquire,  '  de 

*  rebus  cnptis,  sive  pro  custodia  mnris,  &c.* 
and  the  king  saith,  that  '  il  fcra  taunt  que    se 

*  tenderont  a  payse  pur  reason.'    True,  *  se 

<  lenderont  a  paysr,  cic*  which  is  not  to  be 
understood,  that  the  king  will  pay  or  repay  ; 
but  that  they  should  hold  themselves  sati&lied 

<  pur  reason,'  that  is,  he  would  give  them  rea- 
son why  they  should  be  satisfied. 

The  Third  Day's  Argument  of  Sir  EDWARD 
IJTTLETON.     • 

May  it  please  your  lordship ;  I  shall  go  on 
where  I  left;  only  inform  you  of  one  Record, 
1  lien.  4.  The  writ  that  went  for  the  array  of 
the  bishop  of  Canterbury,  which  doth  recite, 
that  whereas  there  was  danger  upon  the  sea, 
he  and  all  his  clergy  should  '  manus  apponere 
'  adjutrices.'  I  speak  of  this,  because  it  was 
at  so  low  a  time  as  Hon.  4,  and  it  was,  <  -pro 

*  saint*  populi.' 

Coia'  Pr  1^  Jac.  Between  Weaver  and 
Ward,  command  came  from  the  king  and 
council,  that  the  Train- bands  in  London  should 
be  mustered  for  the  training  and  making  of 
them  ready  to  defend  the  kingdom.  One  ia 
the  training  hurt  his  companion,  and  he  there- 
upon brought  his  action  against  him:  and  this 
was  pleaded  in  bar,  Uiat  he  was  oiostered  1>t 
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special  command;  and  this  was  adjudged  a 
good  justification,  because  it  was  for  tiie  pre- 
serration  of  the  laud  :  28  Hen.  8,  which  recited 
that  the  king  did  pay  them  in  Lincolnshire ; 
but  for  the  other,  he  saith,  that  h«  shall  re- 
member their  paint. 

I  shall  now  go  on.  It  was  objected,  that  by 
the  statute  of  William  1,  the  people  should  en- 
joy their  lands  freely,  *  sine  omni  injusta  ei- 
•  actione  sive  tallagio.'  This  was  for  money  to 
be  received  for  a  general  tiling ;  but  that  it 
was  not  for  this  thing  appeareth  m  one  chapter, 
that  V night-service  tenures  should  do  what  be- 
longed to  it.  The  rest  *  sunt  fratres  conjurati 
'  ad  monarchiam  Anglia;  dcfendend' :  14  £d.  3, 
chap.  1 :  25  Ed.  3  :  1  Ed.  1,  Walsiogham  lai. 
All  these  are  set  aside  by  the  statute,  and  con- 
cern not  our  question.  Ours  is  rateable  and 
proportionable,  according  to  old  practice.  And 
It  is  one  thing  to  compel  a  particular  man,^and 
another  thing  to  set  an  equal  rate  upon  the 
whole  kingdom. 

Ult.  Feb.  3  Car.  A  Commission  of  Loans 
for  the  Defence  of  the  Kingdom.  They  mean 
the  commission,  which  was  n  consideration  to 
levy  monies^  by  reason  of  the  necessity  of  the 
times.  It  appeareth  in  the  Journal  Book  to 
be  for  impositions,  or  otherwise  to  raise  monies 
not  concerning  this  question.  It  appears  by 
that,  that  the  king  gave  a  gracious  answer  unto 
it ;  and  that  it  was  done  for  the  present  time 
only,  a  warrant  for  advice  only.  It  was  done 
to  raise  money  in  general ;  but  no  determina- 
tion of  right,  and  said,  nt  your  desires  it  shall 
be  cancelled.  Then  there  was  u  commission 
for  Loans,  5  Feb.  2  Car.  and  this  they  sa^  was 
for  the  defence  of  the  kingdom.  It  appears  it 
was  for  the  defence  of  the  Palatinate  and  Den- 
mark, and  for  that  a  bishop  was  sentenced  for 
his  mistaking;  Mr.  Fym  brought  up  the  Articles 
against  him. 

I  shall  now  come  to  an  objection,  worthy 
the  making  by  Mr.  St.  John ;  and  because  it  is 
a  thing  not  truly  understood,  but  taken  at  ran- 
dom, I  shall  crave  your  lordship*s  patience : 
and  that  is  the  statute  Do  Tallagio  nonConce- 
dendo,  25  Ed.  1,-  made  after  the  king  went 
into  Flanders,  and  agreed  upon  here  by  the 
prince  as  viceroy,  and  afterwards  sent  into 
Flanders  to  be  sealed  by  the  king,  as  it  is  put 
in  some  books.  Tlie  words  are  general:  no 
Taillage  to  be  taken  without  the  consent  of  the 
lords  in  parliaments.  For  this  I  desire  the  li- 
berty to  inform  you  of  the  storv  of  the  times, 
to  make  a  better  answer.  This' is  not  all,  in 
•ome  Statute-Books  it  is  not  mentioned;  in 
others,  no  king*s  reign  mentioned.  And  in 
Kd.  1,  no  year  of  it,  and  now  they  would  ap- 
ply it  to  the  25  Ed.  1,  and  this  they  would 
f  round  upon  the  compelling;  of  Aid,  93  &  24 
'd.  1.  And  the  commihsion  in  24  Ed.  1,  did 
issue  upon  that,  and  consequently  that  this 
aid  was  the  aid  complained  of,  and  then  re- 
dressed. 

Walsinghamj  a  monk  of  St.  Albans,  they 
rely  upon  for  this,  that  wrote  some  seven-score 
^ears  after  the  thing  was  done.    Sir  Edwartl 


Coke  saith,  Chronicle  Law  is  not  much  to  he 
regarded.  True,  he  saith.  Chronicle  histories 
may  shew  us  the  times,  but  if  it  tell  us  \\h;it  the 
law  is,  we  are  not  to  believe  them.  No  hibto» 
rian,  that  I  ever  knew  yet,  ever  read  tbe  Re- 
cords, and  therefore  no  true  history  ;  for  the 
most  part  they  aie  taken  up  in  Faurs,  or  tlie 
street. — ^To  take  something  in  consideration, 
by  way  of  stating  the  case,  upon  the  statute 
Confirma.  Char,  and  the  other  De  Tallagio  non 
Concedendo,  tliat  is,  that  no  aid  shall  be  levied 
but  by  -consent  in  parliament. 

The  first  statute  is,  that  no  such  aid  shall  ^ 
be  levied,  the  nature  of  it,  and  the  acts  them* 
selves  rightly  compared,  there  remains  no  scru« 
pie  against  the  case*  Three  things  for  the  true 
understanding  thereof  must  be  considered. 
First,  What  kind  of  aids  had  been  in  use  be- 
fore 25  Ed.  1,  and  for  what  they  are  taken. 
Secondly,  How  and  what  remedy  was  given  by 
that'  statute.  And,  Thirdly,  How  far  that 
statute  De  Tallagio  non  Concedchdo  is  in  force 
and  authority  in  this  case. 

For  the  first,  it  appe.ireth  in  the  common 
story,  that  in  21  Ed.  t,  the  king  of  France  had 
seized  all  the  duchy  of  Gascoi^ne,  upon  pre- 
tence that  he  did  not  appear  at  hts  parliament 
at  Paris  upon  a  summons.  Thereupon  the  first 
took  a  course  for  the  regiinins;  of  his  ducliy^ 
and  the  war  coitiinucd  with  various  success, 
till  25  Ed.  1.  And  he  had  also  war  with  Scot- 
land and.  Wales.  For  though  Wale*;  was  taken 
12  E*d.  1,  yet  there  was  one  Madox  wIjo  pre- 
tended himself  to  be  of  the  blood  of  the  prince, 
till  23  Ed.  1,  and  till  that  year  they  were  not 
quieted.  And  he  having  all  these  warn  against 
Flanders,  Gascoigne,  Scotland  and  Wales,  some 
at  one  time,  some  at  another,  and  most  alto- 
gether, divers  aids  and  su^)plies  were  taken 
upon  these  occasions  of  several  natures;  some 
were  by  voluntary  grants  of  the  people,  some 
were  by  impositions  and  levies  by  the  names  of 
taillagei  or  taxes  to  be  jbid  to  the  king,  some 
by  assessment  of  lands,  as  tbe  abbot  of  Roberts- 
bridge,  25  Ed.  1.  All  this  appeareth  by  the 
commission  to  enquire  of  extortion.  And  be- 
sides all  these,  some  by  prizes  of  goods  and 
money  taken  from  the  possessors  without  any 
payment,  rates,  or  taxes.  Nay,  there  was  tliea 
ransacking  of  the  monasteries,  and  taking  of 
the  monies  found  there;  Mr.  St.  John's  case 
for  moneytaken  out  of  their  treasury  :  And  he- 
sides  all  these,  there  were  some  by  way  of  ran- 
som, as  Mr.  St.  John  rightly  observed,  and 
shewed  his  learning  and  industry,  that  the  clergy 
upon  their  denial  were  put  out  of  the  king^ 
protection :  and  they  did  ransom  tliemselvea 
by  giving  a  fifth  part  of  their  goods.  Pat.  25 
Ed.  1,  m.  11,  pars  2.  The  people  being  thus 
grieved  with  such  aid  and  prizes  so  extraordi- 
narily taken  for  the  maifitenauce  of  foreign  war, 
ohtamed  that  it  might  be  enacted,  ^  that  such 
aid  in  a  relative  term  may  not  be  granted  nor 
taken  without  their  consent,  by  the  statute  ot 
25  Ed.  1,  and  Confirma'  Char.  Observe  this 
one  thing,  the  markets  of  England  three  years 
befora  bad    granted  the  king  iubsidium  pro 
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guerra,  upon  every  sack  of  wool  five  marks  ; 
three  marks  upun  woolfells;  upon  every  pack 
of  skins  five  marks:  and  this. was  granted  of 
their  own  free^vvill,  and  this  was  to  continue 
for  two  or  three  years:  22  Ivi.  1,  m.  2,  Sine 
Roll,  where  it  is  there  relicled.  Next  year, 
before  Confirma*  Ch.il  ta,  all  the  laity,  exct^pt 
cities,  boroughs,  and  ancient  domesn,  had 
granted  to  the  kiig  in  $ub^id:um  pro  ^uerrOf 
the  11th  part  of  their  gooH-,  21  Kd.  1,  m.  2, 
Pat.  pars  2.  And  the  iiuninjer  before  Confirmu* 
Chart'  au  8th  granted  by  all  the  laiy,  exci  pt 
the  cities  and  boroughs ;  inul  ibcy  granted  a 
fifti),  ntid  this  was  still  for  the  w.ir,  25  Ed.  1, 
m.  lly  Pat.  The  a|»plicaiion  is  ihis:  Th  )se 
many  aids  of  tlie<>e  several  kin>i<»  hvivin^  been 
Ipranted  for  the  war,  divers  men  of  that  time 
did  doubt  and  fear,  that  i)Owever  tliey  mennt 
'it  but  for  a  certain  time,  yet  being  not  so  clearly 
Oppressed,  it  might  bind  them  tor  the  future; 
and  that  they  so  doubted,  appeureth  by  Con- 
firma'  Char*.  And  rorasmucii  as  divers  of  our 
realm  are  in  fear,  that  the  aid  and  taxes  which 
they  have  given  us  before  time  towards  our  war 
and  other  business,  of  their  own  gifts  and  good- 
wills, might  tnrn  to  a  bondage  to  them  and 
their  heirs ;  and  likewise  for  the  prizes  taken, 
we  do  grant  for  us  and  ouc  heirs,  that  we  shall 
draw  no  such  aid,  taxes,  nor  prizes,  into  a 
custom,  for  any  thing  done  heretofore,  be  it  by 
rule  or  any  other  precedent  that  may  be  found. 

Then  my  lords,  for  no  occasion  such  manner 
of  aids,  taxes,  or  prizes  shall  be.  tiikcn  V)ut  by 
common  consent;  but  it  endeth'  not  so.  saving 
the  antient  aids  and  prizes  due  and  accustomed. 
This  being  the  state  of  the  case,  be  pleased  t«i 
observe  the  complaint  of  the  petiple;  this  kind 
of  aid,  it  is  plain,  was  never  meaut  there,  when 
*  salus  populi  periclitabatur,'  and  may  be  levied 
notwithstanding  the  statute  :  for  theact  is  only 
against  sucb  kind  of  aids  a»  had  been  volun- 
tarily granted  by  the  people,  some  by  mer- 
chants, and  some  by  others,  that  they  should 
not  be  taken  against  their  wills  hereafter,  but 
by  consent  in  p  •rliament.  Such  is  a  relative, 
it  is  not  general  no  aids,  but  no  ttich  aids. 

Secondly,  it  refers  to  th'»se  that  were  volun- 
tarily granted  to  the  kin^  for  Scotland  and 
Wales,  and  his  other  wars.  And  another 
reason  why  these  aids  that  had  been  for  the 
custody  of  the  sea,  could  not  be  said  to  have 
come  of  their  good-wills  :  for  observe  the  abbot 
of  Robertsbridge's  ca«e,  it  appears  plainly  it 
was  done  against  their  villts,  for  the  custody  of 
the  sea,  by  virtue  of  the  king's  writ. 

August  before  Confirm'  Char*  those  that  had 
given  an  8th  part,  they  did  obtain  expressly 
letters  patents,  that  such  their  free  gifts,  here> 
after  might  not  be  in  seroitutetn,  25  £d.  1, 
that  is  the  very  thing  doubted  in  Confirm. 
Char\  Now  those  that  had  granted  an  8th 
had  no  reason  to  do  it,  for  they  had  a  charter 
to  free  them,  but  the  other  had  not :  and  there- 
fore the  statute  might  well  say,  some  did  (ear. 
So  upon  the  whole  matter,  there  are  no  other 
aids  but  these  voluntarily  granted  at  that  time, 
none  ia  the  body  of  tb6  act  but  those  granted 


with  a  good -will,  for  those  foreign  wars;  and 
the  forty  shillings  received  by  the  king  upon 
every  sack  of  wool,  with  three  marks  granted 
2%  Ed.  1,  was  hy  the  merchants  only  for  the 
war  in  Gascoigne;  and  thereupon  it  imis 
enacted,  that  ihe  king  should  not  take  sueh 
things  but  by  ct)nsent. 

There  is  also  in, the  statute  Confirma'  Char' 
an  exception,  that  all  annent  aids  due  and  ac- 
customed were  excepted;  and  therefore  what 
kind  was  meant  in  the  bodv  of  the  act,  the  e\- 
ception  makes  clear,  antient  aids  excepted  ; 
this  was  an  ancient  aid;  and  therefore  nevtr 
meant  there  to  introduce  u  new  law,  that  no 
aid  Jihould  be  laken,  but  ri^  xuch  aid.  No  im- 
positiijn  ihould  be  taken  ;  but  the  practice  of 
all  njrcs  shews  thi-  hath  been  jevicd  e\er  since, 
from  lime  to  time,  which  is  an  interpretation 
of  the  wonis  of  the  law.  This  I  do  oj  en,  to 
make  way  to  the  statute  De  1  dtlagio  non  Con^ 
cedendo.  Thrice  in  the  statute  is  this  word 
(such)  but  th»t  they  should  make  use  i>f  that 
statute  De  Tallagio  non  Concedendo,  of  itself, 
without  relation  to  that ;  whereas  it  wdl  ap{)ear 
it  is  a  mere  extract  (»ut  of  this,  and  no  statute 
itself:  for  debate  of  ihai;  this  De  Tallagio  is 
the  s  tine  with  that  CouHnu'  Char',  it  is  a  plain 
extract*  of  it,  or  some  other  thing  at  some  other 
time.  Sometime  in  some  printed  book,*  nul- 
*  lum  Tall:igium,'  no  aid>  shall  be  taken  by  the 
king:  sometimes  without  notes  of  time  when 
made,  and  at  the  best  it  is  no  more,  but  it  is 
said  it  ^^as  made  in  the  time  of  Ed.  1. 

If  we  shall  compare  Confirma'  Char*,  and 
the  articles  that  were  in  this,  we  shall  find  it  to 
be  nothing  but  an  extract  out  of  that  statute, 
and  that  it  was  no  act  of  parliament.  And  to 
make  it  appear  it  was  an  extract  taken  out  of 
it,  observe  the  general  heads,  De  Tallagio  n'»n 
Concedendo.  First  the  charter  against  prize*. 
Secondly,  Another  against  wool.  Thirdly,  A 
general  confirmation  of  the  laws  aud  liberties. 
Fourthly,  A  pardon  to  divers  lords  there. — • 
These  are  the  things  in  which  they  would  make 
it  a  statute  of  itself,  all  expressed  in  Confirm* 
Char*  they  do  not  dilTer  in  substance.  A  sixth 
head  is  the  very  year  of  the  25  Ed.  1,  for  tha 
pardon  of  those  lords  was  made  5  Nov.  25  Ed. 
1,  this  same  was  sealed  by  the  king  word  by 
word,  proved  by  the  statute-roll,  the  very  same 
roll  that  haih  Confirm'  Char*,  the  next  fol. 
The  monk  did  mistake  this  statute.  No  man 
will  believe  a  monk,  that  wrote  sevenscorv 
years  after,  against  a  record. 

I  shall  shejv  what  was  sent  over  into  Flan- 
ders, and  that  was  Confirm'  Char,  and  did  bear 
date  the  10th  of  October,  the  king  being  then 
in  Flanders,  and  was  there  sealed  by  the  king 
himself.  That  it  may  appear,  there  is  no 
manner  of  question  of  it,  here  is  the  very  copy 
of  the  statute-roll;  and  the  whole  Confirui. 
Char',  is  recited  verbatim,  in  witness,  10  Oc- 
tober 25,  of  our  reign :  whereas  Waisiuiiham 
saith,  that  this  very  charter,  word  for  word, 
was  sealed  in  Flanders,  under  the  great  seal  of 
England,  5  Nov.  25  of  our  reign,  and  sent 
back   into    England.      For   the    statuie-roU 
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against  that  time,  doth  expressly  say,  that  this 
xsns  the  charter  that  was  sent  over  into  Flan- 
ders, and  hath  the  same  teste;  v^ord  fur  word  : 
and  ciiis  was  sent  back  into  England  to  confirm 
it  iunher.  I  he  next  thing  that  followeth  upon 
the  same  date  and  roll,  is  the  pardon  of  the 
earls ;  this  was  dated  5  Nov.  after  tliis  Con- 
linn'  Char,  was  sealed. 

They  have  not  yet  shewed  that  this  statute 
DeTallagio  non  Concedendo  was  eter  entered 
upon  the  roll;  nay,  it  could  not  be  entered  : 
who  would  think  that  an  extract  of  an  act  of 
parliament  should  be  entered  upon  the  roll  ? 
If  ti)ey  can  quit  Mr.  WHlsingham,  they  are  wise 
men  :  they  must  carry  the  practice  of  all  times. 
\Vhere  did  any  man  see  that  this  »ct  of  parlia- 
ment wan  ever  .shewed  to  dischan^e  men  of  the 
defence  of  the  kin<j>dom  since  25  Ed.  1  ?  Did 
no  body  know  this  mystery  to  plead,  not  ro 
defend  the  sea  and  their  land?  Did  no  man 
hear  of  this  till  now  ?  Shall  this,  against  all  the 
practice  of  the  times  ever  since,  Cake  av^ay 
such  a  flower  of  the  crown,  as  to  compel  people 
to  grant  aid  for  the  defence  of  thenibelves  ?  A 
lla^^h  construction  ! — If  this  should  be  true,  it 
would  destroy  even  acts  of  parliament :  to 
what  purpose  is  that  statute  made  of  the  25 
Ed.  3,  if  that  were  totally  taken  away  before  ? 
and  if  no  aid,  those  aids  *■  Fur  fille  marrier,  &c.' 
are  taken  away  also.  Nay,  if  thiit  be  an  act 
of  parliament,  when  was  it  made,  before  the 
25  Ed.  1,  or  smce?  It  appears  not  when  :  it 
is  indiviguum  vagum,  I  know  not  what,  but 
in  tiuth  an  extract.  Nay,  if  tliis  be  an  act  of 
parliament  under  these  words,  no  taili^ge  is 
equivocal  as  well  as  aid ;  that  is  proper  taillage 
that  is  laid  upon  villages.  25  £d.  3,  100 
/ivowry.  Entries  40().  b.  8.  Ed.  2,  Execution 
15  Ed.  3,  lOG  Avowry.  A  rent  may  be  re- 
leased by  the  name  of  Tailiage :  no  mention  of 
;his  in  all  ages. 

Tl>en  it  was  objected,  that  25  Ed.  1,  m.  7. 
>ars.  2,  expressed  in  the  king's  proclamation 
12  Aug.  before  ever  he  was  t^oing  into  Flao- 
iers,  that  he  was  sorry  for  the  aid  den^anded 
}f  Jiis  people. — Let  him  remember  for  what 
easun  he  did  demand  those  aids  which  he  was 
turryfor;  they  were  aids  granted  not  for  the 
le fence  of  the  kingdom  alone,  but  for  the  de- 
'dice  of  the  kingdom  mixed  with  foreign  de- 
ence  by  reason  of  wars  with  Gascoigne,  Wales, 
Hotland,  and  elsewhere ;  for  that  it  was  for 
u reign  wars.  Upon  this  followed  the  coromis- 
i(}ii,  26  Ed.  1,  Pat.  that  went  to  all  the  king- 
lorn,  which  makes  for  us. 

TUere  are  three  parts  in  that  commission : 
1.  To  observe  if  the  ofticer  did  any  thing  wiih- 
>ut  warrant,  they  should  return  it.  2.  If  done 
vrongy  the  king  would  answer  it.  And,  3.  They 
Uould  be  «atistied  with  reason  if  the  king  did 
varrant  it.  The  answer  thereunto  given  was 
ipon  another  coiistruction  made  of  the  words 
)f  the  record  in  the  parliament  2  Ric.  2.  The 
:ause  was  this :  the  chancellor  declaring  the 
;ause  of  calling  the  parliament,  he  doth  shew, 
liat  the  king,  in  the  end  of  the  last  parliament 
lad  assigned  some  lords  to  be  of  bis  oootinual 


council  for  the  year  following ;  the  number  wa^ 
seven  that  were  assigned,  and  they  were  swore 
to  give  good  counsel  tor  the  aid  of  the  kingdom. 
These  couusellurs  treating  of  the  peril  of  ene- 
mies from  all  parts,  and  the  matter  requiring 
dispatch,  they  durst  ntit  undertake  the  order- 
ing of  so  perilous  a  tiling,  therefore  ordered  n 
grand  council  to  be  assembled.  The  grand 
council  was  assembled,  to  whom  was  shewn 
the  great  peril  and  mischief  of  the  king- 
dom  apart»  by  war,  by  land  and  sea;  and  that 
nothing;  was  remaining  in  the  treasury  for  the 
maintenance  of  war :  For  a  final  conclusion,  that 
they  ini^ht  remedy  this  mischief,  ibey  say,  thai 
it  cannpt  be  done  without  p»rlia|uettt;  this  wae 
the  English  of  it,  and  in  the  mean  time  an 
army  might  be  landed^:  And  for  the  present 
supply  of  ihe  charge  of  such  an  army,  they  lent 
tiie  king  great  suras,  which  by  great  security  and 
otlier  things,  he  did  engage  himself  to  pay; 
Upon  this  tlie  lords  did  advise  how  it  might  be 
done  with  the  least  charge  to  them  all,  and 
how  the  king\  right  of  his  crown,  and  other  in* 
heritance  beyond  the  seas  might  he  safe,  and 
the  king,  kingdom,  and  themselves  defended^ 
to  the  confusion  of  all  their  enemies  :  To  thia 
purpose  the  treasurer  was  directed  to  be  ready 
to  shew  what  was  e^^^ended  tbe  next  parlia- 
ment, to  be  bestowed  for  the  inarches  of  Scot* 
land,  Wales  and  Ireland ;  and  said  in  thaf 
greiU  council,  they  could  not  remedy  that  mis* 
chief  withotit  charging, of  the  commons,  whick 
cannot  be  done,  say  they,  without  parliament. 
— It  is  plain,  by  the  story  of  that  time,  and  tbe 
words  of  the  chancellor,  that  it  was  for  the 
maintenance  of  tiie  war  in  France,  Scotland 
and  Ireland.  And  though  the  defence  oV  the 
kingdom  be  mentioned  with  these  wars,  yet  the 
main  supply  was  for  these  foreign  wars. 

In  the  next  place,  a  httle  before  in  the  par* 
liaineot,  the  like  aid  for  the  like  occasion  was 
desired  by  the  king,  2  Ric.  2,  m.  24,  25,  Pari. 
Roll.  Wliat  did  the  commons  say  now  ?  Tl>ey 
ou^ht  not  to  bear  such  foreign  charges.  The  king 
gave  them  a  fair  answer,  admonished  them,  for 
Gascoigne  concerned  the  kingdom  of  England, 
for  that  is  as  a  Bulwark  to  the  kingdom  of  £ng« 
land :  Burbacon  is  an  old  Fort  de  Uors  ;  for  the 
aid  demanded  in  that  parliament  was  wjth  this 
relation  as  consonant ;  both  together  concerned 
tbe  defence  of  the  kingdom,  that  they  might  be 
bulwarks  for  the  kinsdom  of  England. — In  the 
next  place,  who  spake  these  words?  The  lords, 
said  they,  could  not  remedy  the  mischief  wich- 
oAt  a  parliament.  The  lords  assigned  by  the 
parliament,  they  must  not  do  it;  it  is  depend- 
ent upon  the  other  part,  the  lords  could  not  do 
it  that  way. 

But  shall  we  come  home,  and  speak  plain 
English  ?  We  know  this  was  2  Ric.  2,  a  young 
prince.  It  doth  appear  expressly,  that  tliese 
things  were  brought  into  the  parliament  fov 
advice,  which  were  fit  for  royal  authority, 
for  expence  for  wan,  and  for  counsel,  and  fop 
governing  of  this  realm.  Ft  appears  further,  b^ 
tlievery  chancellor's  speech,  that  the  conned 
had  been  heretofore  ordained  for  the  guarding 


of  the  kingdom,  S  Rich.  3,  Rot.  Pari.  This 
parliament  taking  notice  of  the  king's  tender 
age,  they  took  much  power  unto  themselves. 
There  was  to  be  a  council  for  the  governing 
of  the  kingdom  in  general  f  but  the  counsellors 
should  be  chosen  to  govern  the  state  for  two 
years,  and  these  counsellors  not  to  be  removed 
from  the  king  without  the  parliament ;  and 
more  than  that,  his  treasurer  was  to  be  govern- 
ed by  the  parliament,  and  his  counsellors 
chosen  in  parliament. 

At  the  end  of  the 'Petition  of -Right,  neither 
lords  nor  commons,  jointly  nor  severally,  can 
make  a  new  law  without  his  consent ;  and  that 
your  lordships,  and  none  but  you,  are  the  in- 
terpreters of  the  law,  wise  king  James  did 
declare. 

The  next  thing  considerable  is,  tempus  belli 
to  defend  it.  It  is  when  the  condition  of  the 
time  is  such,  that  the  curretit  of  justice  and  law 
is  by  such  violence  stopped,  as  judges  do  not 
»it,  nor  sheriffs  dare  execute  tiieir  office,  nor  any 
court  is  open,  especially  the  Chancery,  which 
is  Officina  Justitis.  It  was  said  there  was  a 
time  when  the  king  might  command  this  levy, 
to  which  they  did  agree  :  They  did  agree  the 
king  might  command '  this  levy  when  he  hath 
proclaimed  a  war,  though  no  stroke  strucken, 
no  danger,  nor  armies,  nor  opinion  of  any  force 
coming  ;  this  doth  put  it  into  the  king^  power 
by  their  own  consent.  And  by  all  reason,  19 
£d.  4.  6.  Brian's  Opinion.  How  many  wars 
have  been  proclaimed  in  this  latter  a^^e  ?  No 
war  denounced  in  1588,  though  consulted  of 
in  Spain ;  and  they  did  not  think  fit  to  de- 
nounce a  war,  saith  sir  Walter  Raleigh ;  those 
days  are  past.  Now  they  begin  by  tlie  sword. 
Dot  by  the  trumpet  or  herald. 

In  the  next  place,  they  say,  if  the  king  be 
in  the  field  with  his  banners  displayed;  this 
the)'  say  was  tempus  belli.  Cannot  the  course 
of  justice  sit  then,  but  there  must  be  a  peace? 
S9  Ed.  3,  Rot.  10.  Did  not  the  court  of  justice 
sit  then  ?  Our  ordinary  printed  books  shew 
what  causes  of  law  then  were.  And  in  Henry 
6's  time,  in  all  our  civil  wars,  and  in  Henry 
tlie  7's  time,  they  sat  then.  But  the  true  time, 
to  make  it  tempus  belli,  is  to  make  a  war 
against  the  king. 

In  the  North,  towards  Scotland,  when  the 
enemy  approaches,  is  it  necessary  that  it  must 
be  a  lime  of  peace,  because  the  court  of  justice 
sits  at  Westiuinster-hall  ?  Tiiere  may  be  then  a 
strong  war  in  the  North  and  West,  as  ever  was 
in  England,  when  the  court  of  justice  sits  here. 
That  tempus  belli  may  be  in  some  places  of  the 
kingdom,  and  in  some  places  not,  appeareth  33 
£d.  3,  and  who  shall  discern  if  there  be  any 
danger  ? — They  agreed  in  general,  the  kiiig  may 
do  it,  and  that  the  power  of  discerning  is  in  his 
majesty  :  I  shall  leave  it  in  the  king,  till  Mr.  St*. 
John  Hnds  a  third  person  to  do  it.  13  Hen. 
4,  (or  the  murage,  they  say  that  this  doth  only 
charge  those  thing'i  that  are  venniia,  for  men 
are  not  compelled  to  ^o  to  market.  How  shall 
they  then  live?  True,  it  is  not  compulsory  to  go 
thither^  but  it  is  compulsory  to  pay  the  money. 


— T%e  Kinq  agaittit  John  Hampden,  esq,  [9(10 

1  Ric.  3,  m.  176,  pars  2.  A  petition  fron 
the  city  of  London,  to  have  all  owners  of  kuuis 
to  be  rated  with  them  in  the  danger  of  wan, 
not  having  lands  in  tenure  to  do  it. — ^Tbis  dotli 
make  for  us ;  that  not  only  merchants,  but  erm 
man  in  the  lieu  of  tenure  to  do  it.  Tiie  lord 
St.  Albans  saith  of  Henry  7th,  that  kings  may 
fall  from  their  absolute  power  when  thry  ^e 
cause,  but  not  be  compelled  to  do  it.  The;  saj 
supplies  are  called  those  things,  sine  qua  nen 
the  kingdom  may  not  be  defended  *.  And  U- 
cause  there  is  a  way  by  parliament,  therefore 
no  other  way. 

They  say,  it  will  not  be  affirmed  that  the  kin; 
hath  the  same  power  for  an  offensive,  as  de- 
fensive war;  I  affirm,  nor  defend  nothing;  the 
parliament  is  a  great  body,  and  the  kinadom 
may  be  lost  in  the  interim.  Then  they  alledge 
there  is  forty  days  tor  essoinage,  and  theliko 
for  parliament.  Many  times  things  are  im- 
possible, and  inconveuient  to  be  done  bvparlis- 
ment. 

First,  impossible ;  the  necessity  may  be  sacfa 
that  it  will  not  brook  the  delay  of  a  parliament. 
43  Hen.  3,  summons  to  the  Cinque  Ports. 
They  come  day  and  night  to  the  king  when  aoy 
danger  is.  It  hath  been  said,  that  there  &re 
seven  months  between  the  teste  of  the  writ 
and  the  ships  being  at  Portsmouth;  in  that 
time  a  parliament  might  have  been  summoDed. 
The  great  one,  and  the  true  answer  is,  that  this 
resteth  still  in  the  king's  judgment.  If  the 
king  hath  intelligence  that  foreign  states  «ill 
set  out  the  next  spring^a  fleet,  and  for  cod- 
veniency  of  his  people  sendeth  seven  months 
before-hand  to  raise  this  aid  ;  hath  the  people 
any  cause  to  complain  of  this  ?  Mr.  Hampden 
hath  not  paid  the  money  yet,  being  two  jeai) 
afler.' 

If  they  shoidd  have  gone  by  parliament,  see 
what  rubs  in  this  case  might  be.  Forty  daji 
are  spent  before  the  parliament  sits:  Then 
when  they  meet  in  parliament  there  is  a  cere- 
mony in  choosirg  of  a  Speaker,  solemnities  in 
these  take  up  time:  Then  the  lords  take  things 
into  consideration,  then  they  must  have  con- 
ferences and  dispuses  with  both  houses ;  beibie 
they  agree,  the  kingdom  may  be  lost:  In  the 
mean  time,  suppose  this  comes  in  some  reason- 
able time,  to  make  assessments  first  in  the 
cities,  then  in  the  burroughs,  then  particultf 
assemblies,  then  divisions ;  and  after  all  this, 
there  must  be  collectors  appointed  to  levy  tlte 
money ;  what  a  great  deal  of  time  is  spent  io 
all  this,  every  man  may  see. 

Our  county,  say  they,  is  au  inland  coontj; 
nod  they  cannot  find  a  ship  soddenlv;  and 
therefore  the  i^reater  the  king's  mercy  «o<* 
favour  to  lend  them  his  ships  instead  thereof. 
When  all  this  is  done,  and  ships  provided,  rea- 
sonable time  must  be  allowed  to' sail  from  the 
North  to  Portsmouth ;  but  this  doth  solely  rest 
in  the  judgment  of  the  king. 

31  Hen.  8,  cap.  8,  an  act  of  parliament  not 
to  take  away  any  of  their  inheritance  or  lands. 
Here  is  no  lands  or  goods  taken  away ;  only 
let  them  contribute  tq  (he  de£?nce  of  i^f^^ 
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lelveSy  apd  all  is  done.  Mr.  Hampden  hath 
tind  nooeof  bis  goods  touched.  Tbey  say,  for 
^hippitig  it  was  done  in  king  John's  time  at  the 
>ubjects  charge ;  but  tbey  do  noc  nieddLe  with 
land-service  at  that  time.  15  Joban.  IS,  dors. 
Hot.  CUu9.  king  John  bad  business  beyood 
the  sea.  That  this  was  rather  for  beyond  sea, 
than  the  kingdom,  appeareth  thus :  The  writ 
laitb,  to  have  such  snips  as  would  carry  eight 
or  six  hocses,  and  that  must  needs  be  hr  some 
liiEeigD  service,  and  Qot  fi>r  laud-service  at 
bome.  And  it  appeareth,  Rot.  Claus.  m.  1, 
dors,  the  king  was  well  landed  at  Rocbel. 

For  the  terms  of  the  law,  which  concerns 
hidage  and  other  things,  Bract.  37^  and  some 
services  introduced  by  common  consent,  I  will 
not  trouble  you  with  it.    To  come  to  tbe  case 
of  the  abbot  of  Robcrtsbridge,  that  arm?  ^as 
laid  on  by  the  statute  of  Winchester.    That 
will  not  serve^  armtf  was  long  be£)re  that  time. 
Tbey  say  the  assess  was  in  time  of  war ;  the 
French  had  burnt  Dover,  33  £d.  1,  and  that 
the  assessment  was  not  made  by  the  king's 
authority :  but  it  appears  it  was  by  the  king's 
authority,  by  virtue  of  his  writ,  85  Ed.  1,  I^. 
Treas.  Rememb.  Lf  yboume  was  admiral  of  all 
the  kingdom ;  and  was  Gustos  Maris  et  Maritim' 
for  some  parts :  but  that  it  was  for  land-ser- 
vice, and  not  for  sea-service.    Cuatos  Maris  et 
Maritim'  are  terms  convertible ;  he  that  doth 
one,  defends  the  other.    They  have  left  no 
atone  unturned  to  take  away  the  force  of  this 
case.    They  tell  us  now,  the  deigy  was  put 
out  of  the  king's  protection  this  year,  and  so  it 
appears  in  the  Exchequer ;  but  they  have  not 
shewed  any  such  writ  delivered  into  the  com- 
mon-pleas, only  Spencer's  word  of  mouth,  that 
ihcy  should  have  no  privilege  there.    Suppose 
it  were  so  in  other  courts:  S5  Ed.  1,  it  appears 
plainly,  th^t  the  clerey  came  all  to  be  m  the 
king's  protection,  and|;a\'e  ransoms :  and  this 
cause  wts  not  till  Michaelmas  after.     And 
whereas  it  is  said,  this  abbot's  case  did  only 
concern  the   land-service,  it  proveth  both  the 
one  and  the  other ;  money  for  the  sea-service, 
horse  and  ^^fuan  for    the  land-service. — Oh  ! 
they  say,  39  Ed.  1,  Mag.  Char,  was  not  observ- 
ed; and  instanced  John  de  Gray  and  Philip's 
case.    Whatsoever  was   the  practice  of  that 
time,  is  not  material.    And  ibr  that  of  the 
Charter  of  the  Forest,  they  say,  though  it  be 
there  said,  *  Nullus  emittat  vitam  vel  membrum 
'  pro  venatione  nostra,'  yet  one  was  beheaded. 

But  what  is  all  this  to  the  safe  custody  of 
the  sea?  Nay,  ihey  have  not  she  vied  your  lord- 
ships, that  there  wjis  any  thing  in  that  great 
charter  for  the  custody  of  the  sea.  51  Hen,  3. 
fol.  84,  Brit(.  117,  Flet.  et  Fitz-Her.  Lord : 
Coke  on  Littleton.  Perhaps  question  might 
be  about  this  in  the  exchequer  at  this  time,  the 
case  of  Shoreham  discharged  of  land-service, 
because,  they  found  shipping.  They  that  were 
nearest  danger  most  ut  tor  that  defence;  as 
the  king,  in  the  tenth  year  of  his  reign,  sent 
only  to  maritime  towns.  2  Eic.  m.  43r  They 
say  Beverly  was  discharged,  because  it  was  an 
inland  town,  therefore  no  inland  town  ought 
YOIn  III. 


to  pay.     A   writ  directed  to  \yilUam  RusseL 
adiniral,  cummandeth  only  the  sea  coasts. 

13  Ed.  3,  m.  35,  Rot.  Claus.  Part.  1,  after- 
wards discharged,  because  of  other  Service. 
And  for  that  of  Beverly,  a  complaint  that 
they  were  to  contribute  to  such  a  town  to  find 
a  ship ;  tbey  say  they  have  (privileges,  but  ths 
special  reason  why  it  was  freed,  wais  for  reve* 
rence  the  king  did  bear  to  St.  John  de  Bever- 
ly, ^r.  St.  John  knows  it ;  120  ships  granted 
to  the  two  adnurals,  Norto  and  West,  for  ser* 
vice  beyond  the  sea.  ^1  £d.  1,  *  de  inveniendo^ 
horses,  because  of  great  business  in  liis  wara 
abroad,  he  bound  them  to  make  gaUeya  ioi 
forei^  service.  Tru^  the  kioe  at  this  time 
was  in  Scotland,  and  kept  his  Christmas  there. 
Then  come.  t6  31  £d.  1,  as  tliough  he  should 
do  it  by  service  of  the  Cinqne  Ports :  Newcastle 
upon  Tyne  at  their  own  cbiirges :  but  wben  int<S 
Scotlaod  at  the  king's  pay,  then  they  eame  to 
this.  10  £d.  3,  m.  6,<Rot.  Claus.  «ent  for 
ships  into  North- Wales  and  South-Wales;  tbe 
wnt  did  say,  that  wages  used  not  to  be  paid  for 
such  service ;  and  did  express  in  his  writ,  satis^ 
faction  should  be  given  unto  them,  not  of  right| 
but  de  gratia  :  and  reciteth  that  clause,  that 
the  people  were  bound  unto  it.  2  £d.  3,  1$ 
dors,  'iliat  there  should  be  three  hundred 
pounds  to  relieve  the  fishermen,  the  king  should 
not  have  it  of  the  people  of  that  town.  The^ 
say  all  these  records  being  matter  of  fnct,  dia 
occasion  the  making  of  many  statutes  of  re* 
dress.  14  £d.  3,  cap.  1,  great  aid  for  Scotland^ 
France,  and  Ga$coigne ;  15  £d.  3,  m.  0,  con* 
trary  to  Mag.  Char.  22  Ed.  3,  ni.  4,  36  £d.  $^ 
in.  9,  no  goods  to  be  taken  without  consents 
these  nre  things  comprehended  within  the  Pe* 
titioo  of  Right.  37  £d.  3,  m.  2,  speaketli  onl^ 
of  the  great  aids.  23  £d.  3.  Galleys  made; 
they  say  the  king  paid  for  them :  that  is,  upoa 
the  king*s  own  promise ;  but  they  say  that  b 
nudum  pactum.  Then  Uiey  sny,  is  the  kind's 
word  nothing  I  13  £d.  3,  m.  9,  called  a  parha^ 
meat,  propounded  as  on  tLe  king's  part ;  tb^ 
are  not  liable  to  tlie  defence  of  the  sea.  if 
the  commons  jiave  nothing  to  do  with  the 
guard  of  sea,  why  is  it  propounded  unto  them? 

20  £d.  3.  m.—  That  tlie  guard  of  the  sea  - 
henceforward  be  made  at  the  charge  of  the 
king,  as  hath  been  p|*omised,  and  there  the  peo^ 
pie  ^discharged.    1  hey  do  not  affirm  in  their 
ovf  n  case  there  was  any  right.     21  £d.  1,  rot. 
Franc,  m.  9.  2s.  on  merchants  wools,  and  Qd» 
poundage  for  a  certain  time,  and  to  cease  tarn 
quam,  &c.  552  Ed.  3,  2f.  upon  a  sack  of  wool 
may  cease.     All  these  things  were  granted  for     \ 
foreign  wars ;  and  if  tlie  cause  sliould  ceasCg 
then  the  thing  should  cense.     2  lien.  4,  com- 
mission for  building  of  galleys,  the  king  would 
confer  with  the  lords  about  it :  then  19  Hen'.  ■ 
4, 17,  21.  touching  the  guard  of  the  sea,  not 
bound  unto  it. 

.  4  Hen.  4,  28  m.  Tonnage  and  Poundage  not 
10  be  taken  without  common  consent.  A  pro- 
testation of  the  commons  doth  not  bind  tht 
king,  and  concluded  with  nullum  tempu$  occitt^ 
rUregi, 
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the  whole  record,  the  case  so  appeareth  for  the 
king,  thut  4  Aug.  11  Car.  being  the  dace  of  tb« 
writ,  the  king  coutd  by  his  writ  diarce  tlw 
county  of  Bucks  for  the  finding  of  a  ship  of 
war?  This,  on  bis  majesty's  part,  bath  beeii 
stated  in  these  records,  whether  the  king  find- 
ing  in  his  judgment  the  safety  and  presenradon 
of  the  kingdom  and>  people  necessarily  and  vm- 
avoidably  to  require  this  aid  commanded  by 
this  writ,  might  not  command  such  an  aid  bj 
the  writ,  for  saving  and  preserving  of  tfa« 
kingdom  and  people ;  wherein  I  confess  tbero 
is  not  one  word  but  bath  its  weight. 

As  to  tliis  question,  thus  made,  I  shall  take 
three  exceptions,  which  are  things  taken  in  to 
be  granted,  which  I  shall  not}  argue  if  I  cmn 
avoid  them.  That  at  least,  in  the  king's  joHg* 
ment,  the  safety  and  preservation  of  the  king- 
dem  was  endangered  4  Aug.  that  is,  that  tho 
kingdom  was  in  danger  to  be  lost.  If  it  be  so 
that  the  kingdom  was  in  such  danger,  and  that 
the  danger  was  so  instant  and  unavoidable, 
that  it  necessarily  required  this  aid  by  this 
writ ;  that  is,  it  required  a  present  char|re  of 
shipping  presently,  4  Aug.  11  Car.  to  be  forth- 
with commanded,  and  that  occasion  could  not 
expect  a  parliamentary  consideration  and  sop- 
piy  ;  these  be  things  wherein  we  diflfer.  And, 
lastly,  for  the  truth  of  it,  the  certt£cate  was 
su^cient  in  a  lesal  way. 

My  lords,  to  nnd  out  whether  the  record  doth 
warrant  these  three  things  of  great  importance. 
First,  I  shall  seek  for  them  in  the  writ  4  Ang. 
and  next  in  the  Mittimus ;  there  is  no  colour 
elsewhere  to  look  for  them.  Tq  open  the  writ 
rightly  will  clear  these  dilferenccs,  as  I  humbly 
conceive,  without  any  great  argameut.  And 
first,  for  the  writ. dated  4  Aug.  11  Car.  I  shall 
read  the  words,  wherein  the  danger  of  the 
kingdom  is  expressed,  and  then  explain  what 
words  give  that  sense  that  is  taken  out  of  thero. 

'  Quia  datum  est  nobis  intellig'  quodprsp- 

*  dones  quidam  pirati  et  maris  grassatores  tam 
'  nominis  Cbristiani  liostes  Mahumetani  qaam 
'  alij  congregati,  naves  et  bona  et  mercimonia, 
'  non  solum  subditorum  nost'  veru^  etiain  sub- 
'  ditor*  amicor'  nost"  iu  niari  quod  per  gentem 
'  Anglicanam  ab  ollm  defendi  consuevit  nefaric 
'  diripientes,  et  spohantes :  ac  ad  libitum  suum 
'  deportavere  honiinesq;  in  eisd'  in  captivitatem 
^  miserrimam  mancipantes.  Cumq;  ipsos  con- 
'  Spicimus  navig'  indies  prseparantes  ad  merca- 
'  tores  nost'  ulterius  molestand*  et  ad  regn*  gra- 
'  vand'  nisi  citius  remedium  apponatur,  eorum^; 
'.  conatui  virilius  obvietur.      Et   con^ideratis 

*  etiam  periculis  quae  undique  his  euerrin'  tem- 
'  poribus  imminent,  ita  quod  nobis  et  subdttis 
*■  nostris  defensiunem  maris  et  reg'  omni  festi- 
'  nntione  quam  poterimus  accelemr^  convenit, 
'  nos  voleotes  defeusione  reg'  tuitione  maris 
'  securitate  subditor'  nost*  salva  conductione 

*  navium,  &c.'  Here  are  the  causes  and  occa- 
sions; all  that  comes  af^erisnot  material  to 
the  stating  of  the  question. 

My  loids,  in  the  opening  of  this  writ,  it  is 
true,  there  was  mention  of  loss  by  merchants  of 
some  particular  members  of  the  kii^om.  And 


The  First  Day's  Argument  of  Mr.  IIOL- 
BORNE,  on  tlie  Behalf  of  Mr.  Hamp- 
den, before  the  Judges  in  the  Exche- 
quer-Chamber, in  the  great  Case  of  Ship- 
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May  it  please  your  lordships ;  In  obedience 
to  your  lt>rdshi|is  commands,  1  am  ready,  though 
-  not  as  I  desire,  nbr  as  the  dause  descrveth,  to 
argue  it ;  it  being  impossible  for  one  in  so  shbrt 
a  time  to  l>e  fitted  to  ntake  a  reply  tu  the  life 
of  the  CHUse  oi  ail  argument/ so  long,  so  learn- 
^,  and  so  full  of  records,  wherein  neither  la- 
bour nor  learning  was  wanting.  I  may  say  of 
bim,  as  one  suid  ouce,  *  etiam  hiec  defensa 
*  fuisset.' 

I  shall  now  rather  shew  your  lordships  what 
I  should  do,  than  what  I  shall  for  the  present. 
I  sliall  proceed  v^ell,  hoping  the  subject  will 
excuse,  and  your  lordships  greater  care  supply, 
my  detects,  which  have  been  without  any  de- 
fault. 

My  lord<^,  the  case  upon  the  records  stands 
thus :  In  May  last  there  issued  out  of  ih*^  Ex- 
chequer a  Writ  of  Sdr*  Fac'  to  the  sheriff  of 
Bucks,  to  warn  my  client  to  shew  cau!>e,  why 
he  should  not  pay  20s.  assessed  upon  him  by 
the  Lite  sheriff  of  that  county,  for  the  finding  of 
a  ship  of  war  mentioned  in  the  writ,  4  Aug.  11 
Car.  sent  into  that  Inland  country,  and  the  20f. 
certified  into  the  Chancery  to  be  unpaid,  and 
sent  over  into  the  Exchequer  by  Mittimus,  to 
be  levied  there.  Mr.  Hampden  hath  appeared, 
and  demanded  oyer  of  the  writ  4  Aug.  of  the 
Mittimus,  &c.  and  upon  the  reading  of  them 
all,  hath  demurred  in  law  generolly ;  and  the 
king's  counsel  have  joined  in  demurrer :  and  I 
humbly  conceive  judgment  ought  to  he  given 
for  my  client. 

My  lords  ^  shall  proceed  to  the  stating  of 
the  questions,  which  are  three  :  the  first,  which 
is  a  chief  one,  is  this ;  whether,  upon  the  whole 
record,  the  case  doappear  for  the  king;  that  4 
Aug.  11  Car.  being  the  day  of  the  date  of  the 
writ,  the  king  could  charge  the  county  of  Bucks 
to  find  a  ship  at  their  costs  and  charges  ?  By 
way  of  admittance,  if  he  could,  yet  whether  the 
king  can  give  power  to  the  sheriff  to  assess  the 
county  as  in  this  case?  By  a  further  admit- 
tance, admit  that  the  king  have  power  to  charge 
an  assets,  whetlier  he  can  levy  the  money  unpaid 
by  this  course  of  Certiorari  and  Mittimus,  as 
he  might  do  if  it  were  his  own  proper  debt  ? 
Of  these  three  questions,  whereof  the  two  last 
remain  untouched,  and  not  argued  by  us,  I 
chiefly  intend  to  insist. 

For  the  first  question,  though  argued  fully, 
yet  I  doubt,  as  yet,  whether  it  standeth  riehtly 
stated;  not  but  that  I  conceive  Mr.  Solicitor 
had  f;ood  colour  to  state  it,  as  he  made  it,  partly 
by  the  record,  yet  somewhat  out  of  our  admit- 
tance, yet  by  admittance  only,  and  so  express- 
ed. Again,  another  reason  which  I  conceive, 
there  was  a  necessity  on  the  king's  part,  so  to 
make  it  as  Mr.  Sohcitor  stated  it,  or  else  to 
wave  the  debate. 

The  first  question  is,  whether  or  no,  upon 
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this  loss  by  *  pnedooes  pirati  quam  Mabume- 
*  taiii  et  a? ;'  and  though  '  alii/  jret  pirate  still 
and  no  more ;    then  it  saith  *  ipsi/  still  those 
pirates  daily  prepared  ships,  bjit  not  armed 
with  men.     Wiiat  to  do  ?   To  molest  the  mer- 
chants, aody  '  ad  gravandom  reg','  as  pirates 
atili  hitherto.    I  conceive  there  is  not  a  word 
of  d auger  (foof  any  empire,  but  from  pirates ; 
not  a  word  of  danger  to  the  kingdom,  but  to 
jnerchants  :    however,  all  this  is  guod  inttUexi- 
Kites.    The  record  goes  on  thus,  '  Consideratis 
*  ctiaoi  periculis,  &c.  immineu'.'    This  part,  as 
I  conceive,  is  not  so  positive,  the  dangers  are 
but  *  consideratis/  nor  the  danger  to  the  body 
uf  the  kingdom.     No  word  oi  that ;    or  if  to 
the  kingdom,  yet  nothing  in  point  of  safety 
only,  but  in  pomt  of  molestation  :   none  of  all 
iliese  appears.    A  ud^  besides,  the  clause  is  too 
general,  not  expressing  any  particular  danger, 
Irom  whom  or  bow.     However,  be  the  danger 
to  the  one  or  to  the  other,  be  it  to  the  kingdom 
or  to  the  merchants,  be  it  for  trouble  or  for 
^safety,  hitherto  I  may  say  there  is  no  mention 
o£  any  such  instant  danger,  as  necessarily  did 
require  tiiis  instant  command  in  the  writ,  not 
so  much  as  in  the  king's  judgment.     For  ought 
.that  appears,  a  parliament^  even  in  the  king's 
Judgment,  might  have  been  called,  and  consi(^ 
ration  taken  for  a  defence.    Here  be  all  the 
premises    upon   which    the   conclusion    must 
.arise ;  and  nitlierto  nothing  material  to  make 
a  danger  to  the  safety  of  the  kingdom^  and  so 
instant,  that  a  supply  nunc  aut  nunquam  must 
come  in. 

Although  the  premises,  I  conceix-e,  are  only 
considerable, yet  the  conclusion  will  be  but  this, 
convenil  acceferare  ;  but  it  is  fitting  to  hasten  : 
but  no  such  necessity,  though  it  be  '  convenit 

*  accelerare  pro  defenstone  reg'.*  If  that  were 
jnaterial,  it  cannot  be  construed,  but  with  rela- 
tion to  the  premises  on  which  it  is  built.  And 
whether  in  fear  of  trouble,  or  danger,  or  loss, 
fum  constat :  and  though  it  be  '  cum  omni  fes- 

*  tinatioue/  yet  it  is  <  qua  poterimus ;'  and 
that  is  '  possimus  quod  jure  poterimus;'  that 
is,  with  aii  the  haste  that  by  law  you  can  make : 
which  way  this  is,  your  lordships  have  heard. 
Now,  my  lords,  it  Appears  on  the  record,  that 
there  was  no  such  instant  necessity,  but  that  a 
parliament  might  have  been  time  enough ;  for 
that  it  was  ooserved  between  the  test  of  the 
Writ  and  the  rendezvous,  there  were  200  and 
odd  days,  whereas  a  parliament  requireth  but 
40;  in  the  remainder  of  these  200  days,  tlie 
parliament  might  have  considered  of  the  means 
of  defence.  But  I  leave  it  to  your  lordships  to 
judge,  notwithstauding  those  expences  of  time 
cunningly  reckoned  up  to  your  lordships  by 
Mr.  Sohcitor;  and  though  it  be  true,  that 
things  are  oftentimes  long  in  deliberation,  yet 
mature  tells  us  they  can  be  sooner.  If  there  be 
a  necessity,  we  know  that  will  force. 

I  have  but  opened  this  writ  4  Aug.  I  am 
aow  come  to  the  Mittimus :  The  only  duubt 
which  I  conceive  in  the  Mittimus  is,  that  where 
the  case  stands  but  thus,  in  this  wri^  is  recited 
tki  fieoor  of  the  writ  4  Aug.  and  thee  the  writ 


goes  on,,  and  saith,  '  Quia  saUs  regf  periclitax* 
'  batur,'  and  that  is  all  the  clause  in  the  record 
tliat  gives  colour  to  the  case  so  to  be  made. 
And  to  the  whole  record  we  have  demurred.— 
Here  it  hath  been  said,  we  have  confessed  all 
by  the  demurrer;  and  if  that  hold  not,  th« 
kmg,  who  is  the  judge  of  the  danger,  hath  said 
so,  he  hath  certified  so  under  the  great  seal : 
and  on  these  depends  the  weight  of  both  these 
processes. 

To  this  I  have  many  answers,  but  I  shall  se- 
lect a  few  from  many  others,  on  which  I  shall 
rely.  My  first  answer  is  this ;  here  the  words 
are,  that  '  Salus  reg'  periclitabatur.'  Thesa 
words  in  shew  seem  to  be  positive,  but  in  sub* 
stance  but  relative ;  and  are  rather  but  a  com- 
ment on  the  writ,  or  an  abstract  in  point  of 
those  dangers  mentioned  in  the  writ,  for  thm 
clause  was  brought  in  on  the  return  of  the  writ ; 
and  if  we  have  tlie  writ  itself,  the  comment 
thereupon,  or  further  explanation  thereof,  it 
not  material.  My  second  answer  is ;  I  doubt, 
I  say  no  more,  if  the  king  put  particular  rea- 
sons into  the  ^vrit  4  Aug.  whether  the  law,  I 
speak  of  l^al  course,  doth  permit  any  after 
writ  to  put  in  furtlier  clauses  of  the  same  uatura 
with  the  former,  to  the  same  end.  If  the  casa 
be  thus,  then  our  demurrer  will  be  no  confesr- 
«ion  of  any  such  danger. 

In  the  next  place,  admit  the  words  in  tha 
writ  had  been  positive,  and  materially  express- 
ed ;  yet,  according  to  our  rules  of  law,  it  can- 
not make  use  of  that  sense  they  are  now  ap- 
plied unto :  For  the  best,  the  word  '  salus,'  b«- 
ing  only  proper  to  a  physical  and  natural  body, 
is  applied  here  to  a  body  politic.  It  is  but  a 
metaphor,  which  the  law  will  not  endui-e  in 
writs,  for  it  would  bring  in  great  mischiefs.  In 
writs  and  in  pleadings,  metaphors  are  danger- 
ous :  We  know  not  how  to  take  issue  upon  it, 
and  therefore  it  is  not  regularly  allowed ;  but  I 
leave  it  to  your  lordships  judgments. 

There  are  no  words  of  the  danger  of  the  loss 
of  the  kingdom,  that  is,  such  instant  danger  ; 
for  apply  the  words  to  a  natural  body,  as  salue 
J.  S.  is  in  danger,  it  doth  not  presently  imply, 
that  he  is  in  such  instant  danger  of  death.  A 
doctor  will  say  a  patient  hath  not  his  health,  yet 
no  danger  of  death,  it  is  the  common  speech; 
the  same  sense  it  roust  have  in  a  body  politic. 
If  the  words  were  good,  and  did  imply  a  dan* 
eer,  yet  not  such  a  danger  as  may  haizard  tha 
loss  of  the  kingdom ;  for  the  words  are  only 
<  Salus  re^  penditabatur,'  and  the  thing  may 
be  never  m  action,  which  twenty  years  henc« 
may  lose  the  kingdom.  A  man  may  say,  that 
the  safety  of  the  kingdom  is  in  danger.  At  the 
best,  the  words  will  not  make  the  case  as  it  it  ■ 
put. 

Mr.  Solicitor,  out  of  his  great  care,  searching 
into  every  hole  where  he  thought  we  might  peep 
out,  doubting  our  demurrer  would  not  be  a 
confession  sufficient,  he  takes  in  another  help, 
which  is  this,  that  if  this  be  so  declared  by  the- 
king's  opinion,  and  uuder  the  great  seal,  that 
this  alone  had  been  suihcient.  Fot  this  there 
hath  been  urged,  the  legal  weight  of  the  king't 
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kfllirmatioD,  and  of  a  certificate  ander  tl)e  great 
seal ;  and  l)Otb  be  concluded  in  this  case. 

My  Lords,  before  I  answer  to  this  tnatter,  I 
profess,  for  my  client  and  myself^  that  we  make 
no  doubt  of  the  kincj's  word,  and  believe  there 
Was  danger,  though  not  so  apparent  to  us ;  but 
only  loth  to  allow  it  as  sufficient  in  a  legal  pro- 
eeedint;,  lest  what  his  majesty,  in  his  own  worth 
deserv'ts,  by  after  princes  might  turn  to  a  dis- 
advantage. —That  vthich  we  urge  is,  how  far 
ni  fotm  of  lnw  this  may  be  allowed,  we  shall 
krgue,  and  that  briefly,  for  the  case  needeth  nb 
help.  For  this  point  I  take  it  for  leave,  under 
your  lordships  favour,  that  in  legal  proceedings, 
and  regularly,  his  majesty's  opinion,  and  certi- 
ficate in  things  of  fact,  is  not  binding.  Yea, 
l)ut  they  say,  it  is  matters  of  state  and  goTern- 
ment.  For  that,  to  ask  the  question,  whether; 
or  no  raising  forces  thus  is  iefl  to  his  migesty, ; 
that  stands  and  falls  on  the  main  cause. 

My  Lords,  I  do  agree,  in  divers  cases  tlie 
king's  affirmative  shall  be  conclusive  in  matters 
of  fact,  that  is,  when  it  Is  not  so  triable  cfse- 
Vhcre ;  as  in  a  writ  De  Rege  inconsuho,  to  stay 

proceedings,  when  the  king  certifies  matter  6[' 

zkct,  the  writ  must  be  obeyed,  bat  then,  withfil,  | 
^e  matter  is  triable  elsewhere.     But  these 
'cases  will  not  match  ours.    As  for  tliat  great . 

case  ?0  Ed.  1,  concerning  the  lords  inarchcrs, , 
that  the  king  was  *  Rctordum  stiperlativum,' 

to  say  no  more,  it  is  but  an  allegation  of  the 

king's  couDsel. 
My  Lords,  the  reasons  whereon  I  shall  most 

rely,  to  avoid  the  sense  of  the  writ,  *  Salus  fee' 

'  periclitabatur,'  is  th\i8.  That  though  it  doth 

now  appear  by  the  Mittimus,  that  4  Aug.  the 

kingdom  was  in  danger  of  being  lost,  yet  it  is 

tiot  sufficient  iu  law,  nor  can  our  demurrer  hurt 

us ;  because  it  must  l:av^  so  appeai^ed  in  the 

writ,  4  Aug.  Itself;  for  the  writ  and  declaration 

4n  law  must  ever  contain  precisely  so  Bfuch  of 

matter  as  is  necessarily  true  to  Warrant  the 

Vdemand. 

In  this  to  see  the  mischief,  if  a  danger  now 

declared  makes  the  case,  how  shall  the  subject 

■know  by  the  writ,  4  Aug.  whether  lo  obey 

or  no  ?  The  law  binds  not  a  man  to  divine : 

And  if  this  subsequent  declaration  shall  mend 

the  case,  then  the  subject  shall  be  a  wrong 

doer,  ex  parte  facH^  which  is  against  the  reason 

of  our  books.    1  shall  remember  tbe  cases'put 

%y  Mr.  St,  John  to  another  purpose.    A  com- 

Imssion  sent  fortli  without  cause  expressed,  that 

commissioQ  is  not  good ;  and  fl  h  not  denied 

t>y  Mr.  Solicitor,  that  a  cause  most  be  set  to 

make  it  good  in  law.    And  if  your  lordships  be 

pleased  to  look  on  the  precedents,  as  I  know 

you  will,  which  the  king's  side  shall  bring  onto 

yon,  your  lordships  will  find  the  danger  turned 

frwii  the  first  writ  to  the  last.    Nay,  in  the 

Writ  uf  this  year  I  am  told  it  is  -so,  out  of  tlieir 

opinion,  fearing  the  writ  4  Aug.  was  not  so  good 

OS  they  would  have  it.    They  put  it*  into  the 

Mittiinus,  which  they  knew  could  not  do  good ; 

but  they  did  it  only  to  cavil. 

But  lastly,  admit  the  king  had  said  the  king^ 
.  tiom^was  in  such  iustant  danger  of  loss,  and 


that  there  tvas  an  instant  <iecessitV  of  the  com- 
mand this  way,  and  that  this  could  not  have  ex* 
pected  Cdusiaeratiun  in  pariiament ;  yet  if  the 
contrary  appears  in  the  record,  then  neither 
was  the  demurrer  a  confession,  nor  the  certifi- 
cate Conclusive. — I  could  stand  on  many  other 
things,  as  that  the  danger  shodd  be  fenore  par- 
ticular, for  so  are  all  the  old  precedents.  To 
say,  *  salus  regni'  is  in  danger,  is  toi^genertd  ; 
as  in  a  protection,  they  must  alledge,  in  what 
place  the  party  protected  is  employed.  Sndly, 
In  the  Mittimus  it  should  not  be  that '  Salus 
<  reg'  periditabatur,'  but  how  '  Salus  reg'  peri- 

*  clitabatur,'  I  believe  it »  meant  so;  but  we 
must  now  look  to  rules  of  law.  True  it  might 
have  been  in  danger  before^  but  not  tunc ;  ns 
in  the  case  of  indictment  u!pon  tbe  statitte  of  8 
Hen.  6,  for  ah  entry  upotk  Whiteaker,  *  existens. 

*  tenement.'  J.  S.  the  laws  will  not  take  notice 
of  the-tnne,  without  saying, '  tunc  existens,'  at 
the. time  of  tiie  eiitry. 

My  lords,  in  ^e  conclusion  upon  this  dis- 
course, it  bppearSt  ^  ^^^^  so  spared  the  case, 
th^t  in  the  writ,  dated  4  Aug.  there  vppem  no 
danger  of  the  kingdom  being  theft  lost ;  and 
*thnt  in  the  Mittimus  there  are  no  expre«(S  wordk 
of  danger  to  the  kingdom  instant  or  anaVoidtt- 
ble.  If  it  were  so,  it  cometh  not  time  enongh ; 
for  it  should  have  been  in  the  writ  dated  4  Atfs. 
And  if  there  had  been  such  expressing  of  smm 
insttmt  danger  in  the  writ  4  Aug.  and  in  die 
Mittimus,  yet  not  material,  if  otherwise  on  re- 
cord. And  lastly,  this  certificate  doth  Wt 
conclude  us. 

Thus  then  to  shew  what  the  dase!s,*and  what 
it  is  not,  I  have  pQt  ont  of  the  consideration  of 
the  case,  all  considerations  of  sUCh  Nrltinger  t6 
the  kfngdom,  as  are  unavoidable. — I  have  hh 
nothing  in  the  case  but  consideration  of  pro- 
tecting merchants  against  pirates,  but  for  ordi- 
nary defence  of  the  sea.  If  the  case  doth  fisfl 
thus,  I  humbly  conceive,  ^hat  in  this  -plMte,  I 
mighr,  without  further  Argument,  w4ni  some 
^hfidence,  venture  my  client's  case  opoh  ydor 
lordship*s  judgments,  notwirhstandiug  any  thing 
objected  on  the  king^s  part. 

Then,  by  your  lordshtp^s  command  I  shall 
proceed :  having  faid  aside  the  Mittimus  and 
*  Salus  rc^ni  periclitabatur/and  taking  the  case 
only  on  the  writ  4  Atig.  which,  as  I  take  it,  is 
nothing  of  danger  to  the  kingdom,  hot  for  pro- 
tecting merchants,  and  for  cotnmon  defence. 
The  case  stftnds  thus :  That  thoogh  there  be  no 
acturj  invasion,  no  known  or  declared  enemy; 
yetthe  kint;ovt  of  hisjadgment,  4  Aug.  11  Car. 
apprehendeth  and  foreseeth  danger  to-tbe  kirfK- 
dom  in  point  to  be  lost ;  and  thet  the  danger^ 
so  instant  and  unavoidable,  that  it  requireth 
this  aid.  Whether  the  king  out  of  p&rliument 
by  his  poyal  poWer  can  command  this  supply  > 

I  have  endeavoured  not  to  mistake  Mr.  Sioli- 
citor;  it  were  an  mjury  to  reooite  him  so  iD. 
In  my  anromeiit  I  shall  desire  reave  to  bold  his 
course,  because  the  two  main  questions  are 
both  of  one  nature,  though  different  in  debtee. 
Oar  question  is,  in  case  of  common  good  against 
pirates.    Upon  tb«  whole,  my  end  is  to  shew. 
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thfttbjT  tTie  randtiiheintftl  pbHcy  of  Engkhd,  the 
kiifg  cftimotout  oFptiHramctit'chAi^  tihe  sub- 
ject, no  not  for  common  good,  unless  in  special 
cases,  and  of  2i  diftefent  nature,  or  upon  diffe- 
rent Teason ;  not  for  A  necessary  defence, 
thoagti  in  the  kin^*sjudgmtenttbe  dliDgerbehi- 
Btiitit  find  unavoidabfe. 

My  lords,  in  the  debate  of  tbese  t^o  <)U^ 
tioms,  I  have  learned  of  Mr.  Solicitor  Yiot  to 
ttay  all  that  I  tsould,  but  so  much  as  is  Aecfes- 
tary,  and  as  he  faath'xh&lked  dxit  the  way.  { 
%baH  inquire  of  this  -power  by  ati^ments  upob 
practice  constant  and  allowed  in  thne  of  good 
government^  when  the  Ifberty  of  the  subject 
vnis  not  trampled  upon ;  add  shew  it  by  acts  of 
^mHiai^ent,  reason,  and  authorities  ifi  both. 

My  Lords,  I  am  now  come  dose  to  "the  rargu- 
Vtfifnts  on  the  main :  before  I  begin,  give  liie 
teftVe  to  '{Profess  that  I  am  fA  ^  dilemma.  The 
tjoestion  will  be,  what  the  king  can  do  in  these 
cases,  by  his  royal  po^r  ?  it  much  concerms 
fiim.  And  I  haVe  lenirntfd  out  of  a  spetech  of 
'his  late  majesty,  What  it  is  toVlebiite'stich  ques- 
tions. Ndt  to  ni^e  it  ^efe  to  disobey  the  as- 
signment of  the  court,  and  to  deserC  my  diem 
Md  liis'caUse.  Tor  my  "Jm^t,  as  your  lordships 
see  I  have  laboured  to  4i^dide  the  rtiain  ques- 
tion, I  6h6irid  be  ghtd  it  might  so  sleep. — I  shaB 
liot  offer  it,  if  happily  tH^'case  falls  off  in  the 

rmniog  of  the  writ,  and  not  of  the  king's  power, 
donbt  whether  the  way  of  argument  shall  do 
the  crown  a  dis^sertice. — ^Out  of  my  duty  to  his 
tif9jesty,tind  Service  to  your  lordships,  I  hufnbly 
o^r,  t%hether  ybiir  lordships  may  not  think  it 
'ifittiag  to  determine  the  truestion  upon  the  iram- 
ing  of  the  rase,  before  it  be  further  argued ;  and 
hierelshail  rest,  or  up6n  yodr  command  ufn 
'feady  to  go  on. 

[Here  the  Lord  Chief  Justice  Finch  said, 
'  We  do  not  use  to  judge  of  Cases  by  fractions.'] 

My  Lords,  siilce  it  is  your  command  I  shall 
obey,  and  go  on,  notwithstanding  the  hUorne 
4argumentumj  which  on  each  side  threateneth,  I 
iiope  his  majesty  will  excuse  us,  for  arguing  of 
that  whicili  cimnot  else  l>e  determined.  And  as 
4ie  hath  given  way  to  an  argument,  1  hope  his 
froodrtess  will  excuse  itfs,  white  we  do  our  duty 
ibr  our  client.  And  if  I  err  in  fiiy  materials,  or 
in  the  waty  of  my  arguing,  it  is  from  the  defect 
of  my  "wisdom,  I  cannot  be  wis^r  than  Gt>d  liath 
marde  me,  at^d  not  out  of  any  disaffection  to  the 
service. — My  Lords,'!  hope  neither  his  tmtjesty 
^lOr  your  lordships  will  think  it  a  po^t  of  a 
higher  nature :  yet  thus  far  I  assure  your  lord- 
ships, that  if  any  matter  or  consklenition  of 
«fat«  come  in^my  way,  I  shall  tni^  as  lightly 
4Ka  I  ttkn ;  yet  I  most  crave  liberty  tk>  pick  out 
some  to  refer  to  your  lordship's  cOnsideratioiD, 
Atod  shall  forhear  (hose  things  dist  are  utiiit. 

IHcrte  the  Lord  Chief  Justice  Finch  said, 
^  Keep  Tou  within  the  hounds  of  duty,  as  befits 
*  bife  of  Jour  ptofession'at  die  Bfer  at  Westmin- 
^  st6r,  aUd  you  shall  have  no  interruption.'] 

My  Lords,  I  shall  be  very  wary  and  tender. 
I  shtQl  now  ope&  the  di^sioo  anU  parts  of  my 
^ute^t. 


My  negative  part  is  this,  That  the  king  cai»- 
tiot  out  of  parliament  charge  the  subject,  not 
only  for  the  guard  of  the  sea  against  pirates ; 
hut  also  not  for  the  ordiiwry  defence  of  the 
kingdom,  though  the  kihg  judge  the  kingdom 
unavoidably  in  danger  to  be  lost.  And  in  this 
i  must  take  in  the  defence;  as  well  the  defence 
at  land  as  sea. 

My  positive  part  is  this.  The  king  regularly 
IS  to  be  at  the  charge  for  guarding  the  sea 
against  pirates;  and  for  the  defence  of  land  and 
sea  against  enemies,  so  far  as  he  is  able :  and 
that  the  king  hath  provision  for  both,  especially 
for  the  sea  service. 

In  the  prosecution  of  these  two  general  parts, 
I  shaH  not  only  ^opose  my  own  considerations, 
but  join  them  with  Mr.  St.  Jolm's  as  I  can  fur- 
ther infer  them,  or  justify  them  against  Mr.  So^ 
licitor*s  denial  or  evasion.  Atfd  this  course 
will  necessarily  bring  in  many  of  his  nrguments, 
which  I  Would  be  ,glad  to  spare,  if  the  cause 
would  bear  it,  because  your  lordships  should 
not  think  that  I  do  nothing  but  repeat.  In  this 
way  I  shall  humbFy  endeavour  to  clear  each 
part,  by  giving  a  reply  before  I  descend  to  otlier 
particulars.  And  where  I  conceive  a  new  ob- 
jection, which  will  not  fall  within  any  former 
answer,  I  will  raise  it,  and  endeavour  to  lay  it. 
Into  these  general  questions  will  fall  many 
others  of  great  consequence: 

First,  such  as  not  being  the  main,  I  will  not 
draw  npon  particular  debates.  Where  th€Tt 
is  any  thing  concerning  state  or  reverence,  I 
hope  to  admit  such,  and  save  my  client's  cause^ 
Having  thus  Unfolded  my  form  of  argument,  I 
descend  to  my  negative,  that  the  king  in  none 
of  these  cases,  without  parliament,  can  charge 
the  subject.  I  will  pro\'e  it  frpm  reason,  which 
is  the  master  of  all  authorities,  as  Mr.  Solicitor 
said.  And  from  reason  drawn  from  the  funda- 
mental policy  of  (he  frame  of  this  English  go- 
vernment, in  the  necessary  attendance  of  the 
public  adtice  in  parliament  upon  the  royal 
power.  And  ieciondly,  from  the  absolute  pro- 
perty the  subject  hath  in  his  lands  and  good9. 
From  these  two  things  1  shall  draw  my  reason. 
For  the  political  advice  in  parliament,  I  shall 
humbly  decline  all  school-disputes.  The  spider 
may  make  poison  out  of  that  which  the  beie 
makes  honey.  I  shall  omit  the  consideration 
df  sohie  points. 

I  shall  take  my  rise  from  the  judgnient  of 
king  James  1610,  in  his  speech  in  parliament ; 
Whefein  his  majesty  agrees,  that  the  king  in 
etmcerto,  can  do  no  more  than  the  fundamental 
laws  of  the  kingdom  alloweth :  and  I  assure 
ihyself  his  majesty  desireth  not  more. 

Before  I  enter  into  the  argument  further. 
Whether  the  hiw  hath  intrusted  the  king  out 
of  parliament  in  either  of  the  cases  put :  I 
here  profess* for  my  client  and  myself,  that 
while  we  speak  of  political  advice,  and  how  far 
a  governor  subject  to  error  and  will  may  use  a 
regal  power,  we  do  always  with  thankfulness 
to  God  acknowledge  our  present  happiness  to 
be  blessed  with  so  jUst  a  prince ;  and  we  fetch 
it  from  our  hearts.    And  were  his  majesty  so 


immorul  as  he  deserves,  and  sure  that  his  iuc- 
censors  may  be  heirs  to  his  virtues  as  well  as  to 
his  crowns,  we  should  wish  the  royt^  power 
miliht  be  free  from  political  ad>'ice,  and  unli- 
mited. 

[Here  the  Chief-Justice   Finch  said,  *TI»is 

*  belongs  not  to  the  Bar  to  talk  of  future  govern- 

*  menc ;  it  is  not  agreeable  to  duty,  to  have 
'  you   bandy  %^h;it  is  the   hopes  of  succeeding 

*  princes,  \vheti  the  king  hath  children  of  his 

*  own  ttiat  are  IIkc  to  succeed  him  in  his  crowns 

*  and  virtues/] 

My  lords,  for  that  whereof  I  spake ;  I  speak 
,as  lookinf^  far  off  many  ages,  Hve  hundred  years 
hence. — My  lords,  because  I  might  run  into 
further  error,  if  I  should  not  take  your  advice, 
I  sl^iall  blip  over  much ;  and  the  sum  of  all  is, 
First,  An  argument  from  the  policy  of  England, 
in  the  necessary  attendance  in  the  particular 
advice  in  parliumenL     Secondly,  It   will   be 
from  the  absolute  property  that  the  subject 
hath  in  Lis  goods,   taking   that  for  granted, 
against  the  book  of  Cowel  written  in  the  time 
of  king  James,  who  under  the  word  Parliament, 
speaking  of  the  king's  power  out  of  parliament, 
saitb|  the  power  in  parliaments ,  is  but  a  pious 
policy.     But  this  was  complained  of,  and  by 
proclamation  the  hook  was  denied.    Your  lord* 
ships  also  know  of  another  book  that  was  sen- 
tenced upon  the  same  occasion.    The  use  that 
I  make  of  it  is  this :  if  the  frame  of  English 
government  stands  in  the  royal  power,  and  the 
subject  hath  property  in  his  goods ;  then  tiie 
adequate  reason  of  both  from  these  is,  that 
therefore    the    kin^  can   without   parliament 
charge  the  subject  m  liis  estate,  though  in  pre- 
tence for  common  good^  no  more  than  a  prmce 
500  years  hence,  if  subject  to«rror  or  v^iU,  may 
if  he  will,  upon  any  occasion  or  no  occasion,  at 
what  rate  he  will,  charge  the  subject,  to  the 
height.    As  to  the  advice  political,  if  the  king 
can  do  this  alone,  what  is  become  of  the  policy 
for  which  the  political  advice  was  made  attend- 
ant to  the  regal  power  ?  '  Ne  respublica,  &c.' 
Secondly,  If  the  subject  hath  a  property  in 
his  goods,  how  is  it  in  the  power  of  any  one 
alone  to  charge  that }    Tliis  reason  I  must  not 
leave,  for  on  this   the  case  stands  or  falls; 
though  there  be  many  books  and  cases,  yet  all 
are  from  reason,  but  especially  when  these 
stand  together.    The  reason  seems  so  strong, 
that  it  ever  holds  in  ordinary  power.     It  holds 
*  pro  bono  publico  et  pro  defensione,'  he  cannot 
make  a  charge  in  ordinary  things;  and  Mr. 
Sohcitor  did  not  deny  the  force  of  this  objec- 
tion.   The  answer  stands  thus:  Admit  it  be 
agreed,  that  by  the  policy  of  the  kingdom  the 
king  cannot  charge  the  subject,  yet  the  king 
may,  without  advice  in   parliament,  in  cases 
extraordinary;    where   in    his- judgment,  the 
safety  of  the  kingdom  is  in  instant  danger,  and 
that  the  busitiess  will  not  admit  of  the  calling 
of  a  parliament.     He  fortified  tliis  part  of  his 
distinction,  with  strong  reason  ;   for  in  such 
pases  property  must  yield,  for  <  salus  populi 
fsupremalez;  et  necessitaa^  lex  temporiS|  et 
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'  quod  cogic  defendit/  all  are  true ;  and  to  thif 
some  home  cases  were  put :  as  for  buildine  of 
bulwarks  upon  another  maa's  land,  and  burning 
of  corn  in  1588.  And  then  foreseeing  the  io- 
counter  of  a  reply,  he  saith  the  subject  must 
not  say,  that  although  the  power  be  in  the 
king,  he  will  inlarge  his  power,  for  the  king 
can  do  no  wrong. 

This  primtt  facie  bath  a  fair  shew,  and  may 
go  far;  yet  I  hope  to  give  it  a  full  reply.  By 
this  distmction  the  whole  frame  of  political 
advice,  is,  under  favour,  destroyed.  I  shall 
shew  the  contrary  by  reason  and  experience. 
For  the  distinction  between  danger,  ordinary 
and  extraord^iary,  where  the  king  doth  think  a 
danger  and  a  parliament  caimut  be  called: 
that  distinction,  I  say,  must  needs  destroy  the 
policy  in  the  whole ;  for  as  I  coBceive,  the  end 
of  that  policy  was  but  this;  for  else,  what 
could  it  be  ?  As  it  will  e?er  be  in  the  will  an^ 
desire  of  a  good  prince  to  do  all  good  for  the 
subject,  to  whom  this  advice  by  parliament  can 
do  tio  hurt;  so  what  case  soever  should  iiappen 
many  a^es  after  for  that  posterity  will  look 
upon  it.  It  should  never  be  in  the  power  of  an^ 
governor  to  become  subject  to  will  or  error,  if 
he  would  so  do  to  hurt  the  kingdom.  That 
policy  was  not  made  so  much  for  a  good  kin^ 
but  looking  what  might  happen  many  age* 
after. 

If  you  allow  such  a  prince  power  extraor- 
dinary, and  make  him  judge  of  the  occasion  ; 
then  in  substance,  tliougb  provision  be  made, 
yet  after  his  declaration  we  must  make  further 
provision.  Yet  may  some  say,  here  is  a  posse 
and  esse;  because  he  may,  so  he  will.  True,  it 
is  unmannerly  to  say  so  of  any  ordinary  man  ; 
but  under  favour,  it  is  allowable  to  say  he  may^ 
if  he  will:  then  if  wc  leave  him  that  liberty, 
in  such  cases  he  hath  no  restraint,  but  his  wiU. 
But  it  is  said,  the  law  will  not  presume  any 
such  thing.  The  law  doth  not  presume  a  wil^ 
but  the  law  looks  on  things  that  may  be,  as  well 
as  on  things  that  wHl  be.«  True,  the  law-books 
say,  the  king  can  do  no  wrong  ;  which  proves, 
that  it  is  possible  for  a  governor  in  his  inclina- 
tion to  incline  to  wrong,  and  therefore  the  la«r 
hath  taken  a  care  that  he  should  do  none; 
for  he  cannot  make  a  disseisin  nor  discontiou- 
ance.  There  may  be  an  inclination  to  entry  ; 
but  the  law,  because  he  should  do  no  wrong, 
hath  made  this  act  void :  which  is  not  a  dis- 
ability in  the  king,  but  a  prerogative,  to  make 
him  come  the  nearer  to  the  divinity  in  the  at- 
tribute. 

I  shall  offer  the  judgments  of  several  ages  in 
England  ;  they  ever  thought  it  a  dangerous 
thing,  when  they  thought  any  restraint  Itcingy 
to  allow  any  exception  whatsoever,  tbougb 
cause  for  it,  lest  the  party,  that  was  meant  to 
be  restrained,  should  be  judge,  and  then  go  out 
when  he  would.  Thomas  of  Beckett,  he  would 
not  swear  to  the  laws  of  Hen.  2,  unless  he 
miisht  put  in  this  expression,  '  Salvo  honore 
Dei.'  The  king  uei'er  ineant  to  violate  any  of 
these ;  but  if  that  had  been  allowed,  the  cleigr 
had  been  judges  of  that,  therefore  they  wowa 
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not  be  8atis6cd :  at*  this  day  {re  have  ati  expe- 
rience of  the  opinion  of  kings  themselves  in 
this  case. 

I  shaU  proceed  to  the  practice  of  Our  kiogis. 
In  all  acts  of  parliament,  where  they  had  ever 
a  desire  to  declare  the  kine  limited  or  r^ 
strained,  if  they  did  admit  of  any  exception, 
they  would  have  it  in  words  so  punctual,  that 
they  would  not  admit  of  any  matter  of  evasion, 
for  fear  hereby  his  proceeding  mi^ht  be  at 
large.  In  the  Grana  Cb&rter  of  king  John,  , 
*  Nullum  sctttagium  imponatur,'  there  was  a 
daose  of  exception ;  true,  there  was  a  reason 
to  except  bow  all  (not  as  £d.  1,  would  have 
done)  saving  the  aid  due  and  accustomed ;  but 
the  '  fkire  fitz  chevalier,  &c/  and  so  was  Mag. 
Char,  though  not  in  tha  roll,  so  careful  they 
were  to  have  no  words  that  give  any  such  light. 

I  come  to  the  statute  of  25  Ed.  1,  against 
aicf,  saving  the  antient  aid  due  and  accus- 
tomed :  no  doubt  but  in  these  words  there  was 
no  more  saved  than  law  must  allow  the  king, 
and  the  parliament  did  so  mean ;  yet  when 
that  same  act  came  out,  the  subject  was  not 
satisfied,  and  therefore  the  statute  De  Tallagio 
non  CoDcedendo  was  made  to  take  away  the 
exception  in  that  act.  The  statute  28  Ed.  1, 
after  the  confirmation  of  two  charters,  and 
divers  additions,  there  comes  at  last  a  '  salvo 
'jure  coronas/  Your  lordships  will  find  in  his- 
tory how  ail  this  wa«  satisfied.  And  29  £d.  1, 
at  a  parliament  held  at  Lincoln,  the  king 
made  a  confirmation  without  a  snlvo,  and  yet 
none  will  deny  the  ri^ht  of  the  crown;  the 
lords  did  intend  to  preserve  that.  Thus  your 
lordships  see  the  opinion  of  this  kingdom,  from 
time  to  time,  how  careful  they  ever  were  in  all 
their  acts,  to  leave  any  way  whereby  that  which 
they  did  intend  for  their  good  might  be  avoided. 
Now  whether  in  this  case  there  might  not  be  an 
avoidance,  I  humbly  leave  it  to  your  lordships' 
judgments.  But  before  I  go  turther,  it  may 
be  demanded,  how  came  in  those  savings  into 
those  acts,  if  the  parliament  did  not  like  them, 
and  if  they  were  put  in  here  was  -a  trust?  I 
shall  give  a  doable  answer  in  the  case;  thoueh 
a  salvo,  yet  it  will  differ  from  our  case  :  tne 
king  was  not  judge  there,  but  your  lordships 
are  judges  between  the  king  and  his  people : 
but  in  this  case  the  king  is  to  be  judge  of  the 
necessity. 

But  to  give  you  the  true  answer,  die  excep- 
tion never  came  in  originally  from  both  houses, 
but  from  the  lords  themselves ;  this  may  seem 
strange.  It  was  the  difference  of  those  times 
and  ours  in  making  acts  of  parliament ;  those 
were  not  tiroes  of  granting  all,  or  denying  all, 
but  to  answer  some  as  to  some  part,  and  some- 
times an  exception.  And  this  being  read,  the 
act  drawn  up  upon  the  whole  by  the  king's 
council ;  and  this  mischief  was'  found  out  5 
lien.  4,  and  from  that  time  all  petitions  were 
wholly  igranted  or  denied.  So  your  lordships 
sec  how  these  savings  came  in,  not  by  the  sub- 
jects, but  by  the  penning  of  the  acts  by  the 
kinf^'s  council.  The  last  example  is  in  late 
limes  in  the  late  parliament,  in  the  Petition 


of  Right  now  printed,  which  was  long  in  debate 
in  parliament  against  loans  and  billetting  of 
soldiers.  After  the  Petition  had  passed  the 
lower  house,  that  those  things  were  against  the 
law,  there  was  a  proposition  in  the  upper  house 
concerning  the  addition  of  a  clau«e  of  saving. 
Upon  the  Journals  it  appears,  that  ihire  were 
several  conferences  between  both  booses, 
where  the  reasons  are  mentioned,  aud  do  ap- 
pear. And  in  the  several  conferences  the  com- 
mons did  not  yield,  but  the  Petition  passed  al^ 
solutely ;  and  the  reason  was,  because  to  put 
in  that  Saving  was  to  undo  the  Petition. 

To  conclude  this,  to-  shew  the  experience  of 
such  an  exception,  sine  assennt,  what  it  hath 
wroufiht  in  former  ages,  as  that  of  Normandy, 
though  foreign  ;  yet  to  shew  what  »uch  a  thing 
did  work  there.  It  had  the  same  privileges  wo 
claim,  and  much  of  their  law  came  in  here  with 
William  the  Conqueror.  Lewis  the  11th  taxed 
them  high ;  they  made  complaint,  he,  on  the 
complaint  acknowUdgeth  it,  and  would  tax 
them  no  more  but  on  great  occasions :  what 
followed,  those  histories  plainly  declare. 

Having,  as  I  hope,  taken  off  the  bulk  of  that 
distinction,  I  shall  further  shew  how  it  doth  not 
stand  with  the  practice  of  the  common  law.  It 
is  a  fundamental  rule  in  our  law,  rather  a  mis- 
chief than  an  inconveniency  :  for  when  nothing 
can  he  so  absolute  in  government,  but  that 
there  may  be  one  case  or  other  wherein  there  is 
no  provision  made,  all  the  care  men  take  is  to 
chuse  the  least.  Now  his  rule  is  rather  a  mis- 
chief than  an  inconvenience.  Now  mischief  is 
that  which  perhaps  may  fall  out  never  ;  or  if  it 
doth  fall  out,  yet  seldom ;  for  if  it  were  a 
thing  that  might  commonly  fall  out,  it  were 
an  inconvenience.  On  this  fundamental  rule, 
the  law  concerning  lands  and  liberties  is 
thus  grounded.  True,  there  mif^ht  be  a  mis- 
chief for  want  of  this  power  in  a  case  extra- 
ordinary ;  but  the  mischief  perhaps  never,  or 
seldom  falleth  out.  But  to  allow  the  other, 
would  be  an  inconvenience  daily.  I  desire 
yoor  lordships  to  cast  your  eye  upon  a  learned 
writer,  Commes,  fol.  107,  ISl,  180,  181,  vihere 
in  the  whole,  putting  them  all  together,  speak- 
ing of  the  danger  that  might  come  to  a  state 
for  want  of  power  to  raise  supplies  for  resist- 
ance, piveth  a  commendation  of  the  govern- 
ment of  England  :  true,  he  doth  go  so  far,  saith 
he,  '*  it  is  hard  in  a  defensive  war,  that  any  pre- 
paration which  must  be  great  and  lotig  about, 
can  be  so  acted,  but  that  princes  may  take  a 
timely  notice,  to  call  together,  and  advise  by 
parliament.  In  the  Low-Coimtries,  where  thcv 
b&ve  wars,  though  they  have  an  excise  for  ordi- 
nary, yet  they  do  it  not  for  extraordinary,  with- 
out consent  iu  parliament." 

My  lords,  I  ^o  on :  admit  an  enemy  ready  to 
land,  no  possibility  for  a  parliament  ;  see  how 
the  case  will  now  stand.  I  shall  leave  it  to 
your  lordships  consideration,  whether  there  be 
an  absolute  necessity,  infrm  et  eTtra,  to  com- 
mand, and  then  to  shew  there  is  a  command, 
and  by  what  law ;  aud  by  that  law  that  is  more 
strong  than  the  positive  law  of  the  kingdom ; 
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mii€i  doth  work  vaotre  io  point  of  firv.  I  do  put 
ibis  by  wr%}f  of  (idmittanc?.  In  that  c«s«  toere 
|Qeth  out  a  writ,  a  Mtmdamus  Roganies ;  but 
It  is  ia  *  ArticuUs  necessitatis  et  quatenus  a 
iRan(|£^(»U8  rogaute^/  not '  sqb  p»aa  forisfact,' 
ej  all  you  can,  but  for  your  qwq  preservation, 
•nd  safety  of  the  kipgdona.  Tbese  writs  have 
mwB  forth  in  such  times,  when  there  {latb 
h«ea  a  near  dani^er,  and  that  hath  served  the 
(ttfn ;  for  that  instinct  of  nature,  that  did  make 
MBitt  part  «f  the  kingdom  desire  government 
for  preservation,  the  same  instinct  qf  nature, 
doth  infer  to  contribution  for  defence :  nay, 
chat  is  a  stronj^er  Uiw  than  ours;  for  that  law 
which  priseth  from  one's  own  breast,  as  it  doth 
command,  so  it  dotb  compel :  there  need  no 
law  without,  when  there  is  a  judge  within. 
Now  in  times  of  necessity,  there  is  a  law  that 
doth  compel ;  nay,  there  is  a  stronger  penalty 
Chan  QUI*  laws  can  imagine  ;  for  our  laws  can 
juake  but  a  penalty  of  all  that  you  have  ;  but 
how  }  To  the  kiqg.  Qut  when  there  is  a  dan- 
cer from  an  enemy  there  is  not  only  a  danger  of 
losing  all  that  one  liath,  but  of  losing  Ijves  and 
Unds,  and  all  that  we  liave ;  and  all  into  the 
hands  of  the  eiaemy. 

Put  the  case  an  enemy  was  landed,  to  shew 
what  the  powers  are  by  our  laws  in  that  case 
tor  defence ;  when  tliere  is  particular  ap.peaii> 
ance  of  instant  and  apparent  dan^rer,  in  that 
caso,  pz^icular  property  must  yield  much  to 
necessity.  These  cases  our  books  warrant,  as 
building  of  bulwarks  on  another  man's  ground, 
and  burning  corn.  In  tbSH,  there  was  an  actual 
danger,  and  then  it  was  just  to  take  corn  or 
grass,  or  any  thing  to  raise  supplies.  But 
where  do  any  of  our  books  say,  that  upon  fear 
of  danger,  though  in  the  king's  case,  a  man  can, 
yrithout  leave,  make  a  bulwark  in  another^man's 
land  ^  I  do  not  read.  As  your  lordships  may 
observe  in  this  case,  of  apparent  danger,  the 
power  of  the  king ;  observe  withal  the  power 
of  the  subject,  and  out  of  what  prindple  this 
doth  grow ;  whether  out  of  a  form  of  law,  or 
out  of  neeessity.  In  these  cases  of  instant  dan- 
ger, and  actual  invasion,  it  is  not  only  in  the 
{tower  of  (he  king,  but  a  subject  may  do  as 
much  in  divers  cases.  For  if  tbece  be  an 
actual  war,  tlie  subject  may,  without  any  direc- 
tion, do  any  act  upon  any  man's  land,  and  in- 
vade any  property  towards  defence :  ii  is  the 
law  of  necessity  that  doth  it.  Nay,  in  thdt 
case,  the  subject  may  prejudice  the  king  him* 
^elf  in  point  of  property.  If  an  enemy  bie 
landefl,  and  a  subiect  take  away  tlte  horses  of 
the  king,  he  may  justify  it  in  any  action ;  as  in 
case  of  a  castle  or  city,  if  they  CcUi  justify  there 
vas  a  necessity,  they  may  pull  down  the  tvalls 
or  blow  up  the  city.  In  tijis  case  there  is  no 
manner  uf  mischief  if  subjects'  ipoods  be  taken 
by  the  king,  or  any  man ;  and  m  that  instant 
necessity  he  imployed  to  the  public  good. 
Levis  timar  will  not  serve ;  for  then  a  man 
«uuiot  epter  for  fear  of  force,  but  for  such  a 
fear  as  arisetii  from  an  actual  and  apparent 
danger ;  then  there  can  be  no  liss  to  the  sub- 
ject in  that  case.    Secondiyi  oo  the  oth^r  side 


I  shall  shew,  what  goods  were  taktia  for  pubHo 
use,  were  taken  by  way  of  loan,  and 
was  made  for  them. 

The  Second  Day's  AacuM^sVT  of 
Mr.  HOLBOHNE. 

May  it  please  your  lordships;  To 
the  question  whereupon  I  left  off  my  aigomaQt 
the  other  day,  whether  the  kiiig  of  Borland 
can  cliarge  tiie  subiects  for  indmg  of  ships  at 
their  owa  costs,  only  upon  th»  king's  judgment 
of  an  instant  danger.  First,  whether  ioi  de- 
fence of  merchants  against  pirates.  Secondly) 
for  ordinary  dt^^ence  af  the  sea :  and,  thicdlj^ 
for  defence  extraordinary  aeainst  an  enemy, 
only  out  of  the  k lug's  appirehension  of  an  in* 
stant  danger,  which  cannot,  in  his  judgment, 
expect  a  supply  elsewhere. 

Not  to  repeat,  yet  in  a  word  or  iwo,  I  shall 
open  my  proeeedingon  this  question ;  and  the 
rather,  for  that  I  had  some  misappreheDsion, 
as  if  I  had  granted  more  than  I  meant,  which 
is  ^t  to  clesr. 

The  sum  of  all  was  hut  this,  that  the  king 
could  not  charge  the  subject  in  any  of  these 
cases.  The  reasons  I  urged  were  but  shortly 
thus :  that  the  subjects  of  England  having  an 
absolute  property  in  their  goods  and  estates, 
and  the  policy  of  parliamentary  advice  being  to 
prevent  charge  only,  then  on  no  occasion  one 
might  err  by  weakness,  by  evasion  or  will ; 
that  therefore  the  king  GOuld  not  charge  in  any 
of  theiie  cases,  without  pariiament ;  for  that 
so  he  might  charge,  if  he  would,  as  on  occasioB 
so  on  no  occasion,  as  to  JL  so  to  17 L  Thai 
if  tbb  held  in  ordinary*charges,  you  may  not 
exert  extraordinary  occasions,  though  instant 
in  the  kingfs  opinion ;  for  so  a  king  intendtog 
to  do  nothing  by  his  pohcv  vrithout  parliamen- 
tary assistance,  ne  may,  it  he  would  so  dechure, 
charge  at  pleasure,  on  no  necessary  occasion, 
or  beyond  all  proportion.  This  distinction  I 
endearoured  to  take  pff,  shewing  it  did  des- 
troy the  end  of  the  pohcy. 

That  there  was  no  necessity  of  sndi  a  dia* 
tinction  here,  I  shewed.  There  was  one  thing 
which  I  forgot,  for  destroying  of  the  distinction 
from  necessity,  and  leaving  the  king  judgy!  of 
the  necessity;  that  in  judgment  so  to  do  it,  is 
all  one  as  to  leave  it  to  him  arbitrarily,  if  htf 
will,  which  is  that  only  which  was  intended  to 
he  prevButed ;  if  he  will,  was  part  of  the  Charge, 
if  not  the  principal,  in  the  lowei:  house  of  par> 
liament,  against  the  Divine  for  his  Sermon.  I 
have  seen  the  clia»e  for  holding  the  kii|g  had 
a  power  in  case  or  necessity,  and  leaving  the 
king  judge,  and  so  at  liberty  and  pleasure  if 
be  will.  This  I  do  but  touch  here ;  for  I  must 
make  use  of  it  ii>  the  main;  and  under  fiurour 
shaU  make  the  case  somewhat  like. 

For  the  other  two  matters,  that  when  danger 
is  apparent,  there  was  no  need  of  positive  law^ 
I  urged  it  thus ;  not  admitting  any  thing,  where- 
in I  desire  not  to  be  mistaken.  Admit  no  writ 
of  positive  command,  ^et  the  subject  wtU  bf 
then  under  a  stronger  law,  which  as  it  doth 
commandi  so  it  doth  compeii  that  is  the  Lsw  of 
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necessity,  which  is  ilie  strongest  of  all  laws ; 
with  which  the  judgment  carrieth  an  execution, 
and  that  (his  law  commandeth  under  a  greater 
penalty:  for  though  not  under  pain  of  for- 
tt'iture  to  the  king,  which  as  to  the  ciiuseof  for>  I 
ieiture,  is  hMi'ad  ttrrorem  ;  yet  under  the  true 
pain  of  forfeiture  of  all  to  the  enemy,  from 
whom  we  must  look  tor  no  mercy. — Lastly  that 
of  an  actual  invasion,  and  necessity  withal,  that 
not  by  any  positive  law  of  the  kingdom,  bat  of 
the  general  Uw  of  necessity,  which  is  above  all 
laws,  for  the  public  gobd  private  good  doth 
yield  on  all  parts.  Of  these  too  last  I  have 
but  touched  here,  to  shew  what  1  mean;  I 
^hali  speak  further  of  them  both  towards  my 
conclusion,  in  my  answers  to  Mr.  Solicitor's 
objectious. 

I  shall  now  proceed  to  make  good  out  of  our 
books  of  law,  that  the  law  doth  nut  leave  ii  in 
the  power  of  the  king  (in  respect  of  such  a 
king  as  possibly  may  be)  to  lay  any  charge  upon 
the  subject  but  only  in  such  cases  where  the 
iaw  hath  made  such  provision,  that  if  he  would 
he  cannot  miscarry. 

In  this  place,  because  it  is  taken  for  a  maxim, 
that  the  kmg  can  do  no  wrou^;  and  therefore 
the  law  doth  repose  this  trust  m  him,  of  charg- 
ing without  any  danger  at  all :  I  sliajl  shew, 
that  the  same  law  doth  take  notice  how,  and 
in  what  cases  the  king  can,  as  much  as  in  him 
lieth,  do  amiss;  and  wbere  the  law  is  sparing 
to  leave  die  king  any  power  to  lay  a  charge  on 
the  subject,  even  in  small  things,  whe^  the 
guantum  rests  in  his  judgment.  It  is  true,  the 
law  doth  allow  the  lung  to  command  payment 
of  monies  in  some  cases ;  yet  where  the  quan^ 
i  urn  or  occasion  is  subject  to  a  trial ;  the  ground 
of  all  this  is,  that  the  law  sees  the  king  may 
incline  to  mistake,  though  as  a  king  be  can  do 
no  wrong. 

This  may  seem  a  nicety,  but  under  favour  it 
is  clear.  This  rested  in  the  distinction  of  a 
double  capacity  of  a  king,,  as  a  natural  man ; 
and  to  sav  in  this  respect  he  cannot  err,  is 
strange !  human  nature  is  not  capable  of  that 
prerogative  at  the  best;  and  they  are  subject 
to  natural  infirmities  of  tlie  body,  and  must 
die:  even  so  of  the  understanding  and  will. 
i\nd  so  you  see  the  law  must  take  notice  of 
possible  mistake  in  government ;  and  this  pos- 
sibility in  another  is  no  injury  to  a  good  prince, 
but  sets  off  his  merits  with  a  greater  lustre. 
This  is  not  only  true  for  smaller,  things,  but 
even  in  the  greatest.  How  many  acts  of  par- 
liament  have  we  in  print  (of  which  your  lord- 
ships are  judges)  declaring  the  king's  mistakes 
in  the  s^cts  themselves  by  way  of  complaint, 
and  providing  remedy  fur  the  future,  yea,  in 
their  own  tiroes.  To  instance  in  one  long 
since,  cast  your  eyes  upon  the  beginning  of  the 
acts  of  parliament  of  Edward  3dS  time,  where 
we  find  a  statute  for  the  government  of  the 
reaiira. 

As  the  law  saith,  he  may  incline  to  mistake 
in  his  natural,  so  it  hath  taken  care,  that  in  his 
politic  capacity  he  shall  not.  And  therefore, 
lest  possible  errors  of  th«  natural  body  should 
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reflect  on  the  body  politic,  the  law  hath  pro- 
vided ancient  means  to  prevent  it,  which  was 
a  writ  of  ad  quod  damnum.  Na.  Br.  saith,  that 
if  any  damage  be  to  the  king's  subjects,  the 
patent  is  in- law  naught:  As  if  the  kmg  gmnis 
a  fair,  and  there  is  an  ad  quod  damnum  brought, 
to  enquire  what  fairs  were  kept  by  it;  if  fuund 
a  damage,  the  patent  is  void :  The  books'  are 
full  of  such  cases.  It  is  true,  that  in  some 
cases,  the  books  do  allow  the  king  to  Iny  a 
charge  upon  the  subject,  yet  not  in  every  case 
for  public  good  ;  but  only  in  some  few,  which 
indeed  have  been  antient,  and  indeed  of  the 
very  essence  of  necessary  traffic  and  intercourse, 
between  one  part  and  another  of  the  kingdom  ; 
as  murage,  to  keep  the  commodities  sold  the 
safer;  toll,  for  a  fair  or  market,  towards  the 
maintaining  of  it :  pom  age  and  pavea^e,  for 
the  betterini;  of  pnssages.  And  in  all  these 
cases  the  king  moy  grant  a  sum  of  money  to 
be  paid ;  yet  as  it  is  in  this  common  good, 
somebody  must  have  ihe  power  to  grant,  and 
that  can  be  none  hut  the  king.  So  if  the  king 
should  grant  on  no  occasion,  or  howsoever, 
which  is  enough  for  me,  a  sum  too  great,  greater 
than  the  benefit  the  subject  shall  receive,  it  is 
void  in  law.  If  the  subject  hath  not  a  quid_ 
pro  quo,  then  no  charge;  5  Report:  and  in 
this  case  there  is  a  judge  of  the  justness  of  the 
proportion,  besides  the  king :  And  this  is  when 
a  patent  cometh  to  be  questioned,  if  the  toll 
be  laid  too  high,  then  the  same  patent  is  nought. 
Thus  then  you  see  how  fur  it  is  that  the  law 
doth  agree,  that  the  king  shall  lay  charges  upon 
the  subject,  only  out  of  common  and  ordinary 
necessity,  there  must  be  somebody  to  have 
power.  But  then  there  is  a  further  remedy  of 
a  mistake. 

Here,  before  I  leave  this,  I  will  make  a 
double  ute  thereof.  First  to  shew,  that  if  the 
law  doth  not  permit  the  kins  any  absolute 
power  in  this  trifie,  shall  the  king  do  it  in  so 
great  a  matter  where  you  shall  have  no  judge 
out  himself  of  the  occasion  and  proportion?— 
I  next  observe,  where  the  law  permits  the  king 
to  charge  in  any  case  arbitrarily,  it  is  but  where 
this  power  dotn  arise  by  original  contract,  and 

f precedent  consideration  and  agreenaent  for 
and;  and  then  not  quatenut  as  a  subject,  but 
quatenut  as  a  tenant,  only  as  '  ratione  tenune,' 
m  respect  of  the  particular  stgnory  and  depend- 
ance,  not  in  respect  of  the  general  signory  of 
the  kingdom. 

My  lords,  it  is  true,  at  the  common  law  the 
king  bad  a  power  and  liberty  to  charge,  till  be 
was  restrained  by  statute,  which  was  aids  <  pur 
'  faire  fitz  chevalier,  pur  file  marrier,  pur  ran- 
*  some,'  and  taxing  of  antient  boroughs :  and 
these  aids,  too,  were  in  rei»pect  of  particular  sig- 
nory, '  quatenus  tenentes.' 

The  next  thing  that  I  observe  is,  that  the 
policy  of  the  kingdom  so  little  delightsin  these 
mcertainties,  though  it  ariseth  of  contract  and . 
consideration,  that  in  case  of 'these  aids,  the 
law  would  not  allow  that  inconvenience  of 
leaving  them  to  an  arbitrary  charge,  but  ju 
some  case  settled  a  proportion.    It  is  true^  iM. 
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nsom,  becatise  no  man  can  tell  the  1  tentee  had  tjjten  upon  him  the  Bcouring  of  ihc 
)f  tlKit,  it  ib  lett  at  lari;e.— This  I  iur-     livcr,  in  ttiat  case  tlie  patent  was  repealed.  So 

in  tlie  cave  of  rights  to  be  kept  for  the  beneCt 


case  of  ra 

certainty  ot 

iher  ohscrve,  by  the  common  law,  wi>ere  ti.e 
chiirge  is  in  respect  of  the  tc  nency ;  yet  if  the 
charjre  coines  often,  as  the  kins:  pleasetli,  there 
tl'.c  hiw  did  not  leave  it  to  die  knit's  judgment; 
as  in  escuacre,  ul.idi  is  a  profit  arising  to  the 
king  in  resptct  cf  the  signory.  Tlioujiii  tlie  law 
allowed  ihe^said  aids, »  pur  fairu  fitz  chevalier,' 
and  *  pur  file  Hiarrier,'  because  they  could  hap- 
pen but  once ;  but  e-cuai:c  that  iuij:ht  happen 
often,  the  law  would  not  allow  tliat  to  be  un- 
certain;  it  must  be  n>0M.S5cd  in  parliau»ent^  iis 
in  the  ciiarter  of  kinj^  John,  which  was  always 
held  to  be  no  more  than  the  common  law. 

My  lords,   upon  the   whole,  1    desire  your 
lordships  to  consider   how  unwilling  the  law  is 


uf  sc.tfanirj;-njen,  this  was  in  charge  of  tlie  peo- 
ple. This  patent  was  complained  of,  and  your 
louL-hi|js  know  the  order  upon  it.  1  omitinaoy 
cnsts,  and  conclude  with  that  of  Fortescue  do 
Lej^jbus  Angliae,  cap.  25,  speaking  of  and  com- 
mending the  policy  of  the  government  of  Eng- 
land, he  prefers  it  before  that  of  France  ;  aiid 
shews  the  <:ood  fruits  and  effects  of  it ;  and  lays 
down  this  tor  one,  That  the  king  cannot  charge 
wiihout  consent  in  parliament.  And  he  was  a 
man  allowed  for  extraordinary  judgment,  wlio 
.sheweth  instructions  for  a  prince  for  future  go- 
^eruHicnt,  being  trusitd  more  with  the  govern- 
ment of  the  prince  than'any  other.     I  conclude 


to  leave  the  king   a  liberty  to  ch.iriie,  tvrn  in     these  cases  witli  lhi>  observation. — ^This  deny- 


tlie  kind's  case,  at  common  law  ;  and  Isow  re- 
strained by  act  of  parliament,  where  the  com- 
mon law  before  did  '^\\q  liberty.    >ie\t  ohserie 
that  the  law,  in  none  of  the  said  cases,  nor  1 
believe  in  any  other,  doth  permit  a  power  to 
.lay  an  immeciiate  charge  upon  the  suhject,  hut 
only  in  laying  a  charge  to  be  piiid  in  respect  of 
tlje  bench t  which  he  haihreteived,  winch  is  fit 
lu  pay,  and  none  are  compelled  to  receive  it 
OD  pay  it;  for  if  he  will  not  liave  the  beneht,  he 
msgt  fefiise   to  pay  it  even  in   cases  between 
king  vmd  subject.     In  the  case  of  toll,-  puntage 
niwl  pavenue,  it  is  not  laid  so  on   the  subject, 
that  he  shall  pay  it  whether  he  will  or  no;  but 
as  there  is  <i  benefit  by  tlie  pontage,  6c.i'.  which 
cannot  be  maintuined    without    chaige,  it  is 
therefore  just  that  those  thr.t  have  tlie  benefit 
should  bear  the  charge.     Lastly,  1  shall  ofter, 
that  even  in  cas«s  where  the  king  doth  lay  a 
charge  quatenns  rex,  it  is  not  so  left  unto  him, 
either  for  the  occasion  or  profjoitiun,  as  that  if 
he.will  lay  never  so  niuih,  he  may  ;  for  if  it  be 
unreasonable,  the  law  dilh  make  it  void,  as  in 
case  of  loll,  if  unreasonable. 

My  inference  is  this :  if  the  law  Vjc  thus  care- 
ful in  small  things,  as  penny  matters,  whether  | 
or  no  the  law  will  make  no  provision  in  the 
main,  but  leave  the  suhject  to  the  absolute  li- 
berty of  the  kins,  to  charge  the  subject  when 
he  will  say  the  kingdom  is  in  danuer,  and  where 
there  is  no  judge  at  all  }  4,  will  conclude  with 
book-cases,  in  the  point,  that  the  law  doth  not 
leave  a  power  in  the  kinj;  to  charge,  though  it 
be  in  the  king's  judgment?  pro.  bono  publico ;  as 
in  the  case  of  granting  an  office.     The  king 
cannot  at  this  day  regularly  create  an  office  in 
itself  with  a  fte,  hut  m  law  it  is  void;  though 
the  office  in  itself  hath  a  shew,  nay,  it  may  be 
pro  btmo  publico.     P.  11  Hen.  4,  15,  16,  and  in 
14,  a  grant  of  an  office  of  measurage  with  a  fee 
void  ;  and  that  very  thing,  13  Plen.  4,  was  coro-> 
plained  of  in  parliament,  that  it  vrm  against  the 
law,  because  ip  was  in  charge  of  the  people;  to 
which  the  king  answers,  let  the  laws  and  statates 
be  performed.     In  the  Rojl,  amongst  the  Ad- 
judictiXcs;  the  reason  is  expressed,  *  quia  sonat 
f  in  projudicium  populi.'  16  Ric.  i,  the  king 
grants  to  one  a  rate  upon    every  barge  that 


ing  of  power  of  laying  charge  on  the  subject,  is 
not  only  in  the  case  w  here  the  king  would  rcifce 
benefit  to  himself,  which  a  man  may  call  *  taU 
*  lagium  vel  auxdium  ;'  but  in  ca«jes  of  charge 
wliich  lie  on  tl  e  subject,  though  not  for  the 
kini;'s  own  brnofit,  though  also  it  be  in  cases 
pro  bono  puhiicOy  as  in  the  cases  put  before. 

I  shall  now  come  from  the  books,  by  which 
I  have  shewed  what  is  the  common  law,  that 
by  these  grounds  the  king  cannot  charge  the 
subject.  I  shall  now  offer  the  consideration  4 
of  some  things,  which  are  acts  of  parliament, 
oc  have  the  force  of  acts  of  parh mnent. 

1  shall  be<>in  with  that  of  William  1,  for  a 
Conqueror  I  shull  not  call  him,  for  that  name 
came  in  about  Ed.  3,  his  time ;  fur  there  being 
an  KHwanl  before,  because  they  could  not  tell 
how  to  eive  him  a  distinction  from  the  Confessor, 
thcv  calletl  him  Kdward  3,  after  the  Conquest, 
by  direction  of  sir  Roger  Owen,  the  great  anti- 
quary. That  which  I  sliall  urge  is,  that  which 
he  granted  anno  1,  of  his  reign,  that  all  free- 
men should  hold  their  lands  *  ab  omni  iujusta 
cxacticme  sen  tallagio,'  nothing  to  be  demand- 
ed but  that  which  was  by  tenure,  as  in  Kadme- 
ruB  by  Selden.  Now  whether  or  no  this\»e  an 
act  ot'  parliament,  I  shall  not  dispute ;  yet  in 
those  times  when  a  thing  was  granted  between 
the  king  and  the  subject,  though  it  had  not  all 
the  formahties  that  now  it  hath,  vet  it  was  bind- 
ing :  however,  this  is  called  the  Conqueror's 
laws,  and  I  take  it  for  a  law. 

Then  it  resteth  to  examine  the  words,  whcy 
£her  the  words  will  serve  the  purpose,  to  c'ear 
tlie  subject  in  point  of  sess.  It  is  said,  they 
should  be  free  '  ab  omni  injusta  exactioneseu 
'  tallagio,  ita  quod,  &ic*  By  this  all  charges, 
but  such  as  were  by  tenure,  are  called  exac- 
tions. The  rule  is,  *  ubi  lex  non  distinguit  nee 
'  noB  debemus.'  This  is  a  grant,  if  not  of  right, 
yet  of  grace,  and  must  be  taken  largely,  *  fa- 
<  vorcs  amplificandi.'  Tlie  subject  could  not 
have  demanded  of  him,  especially  that  of  40s., 
if  it  had  not  been  the  law  of  the  lend  before. 

I  shall  humbly  leave  it,  whether  this  be  not 
the  law  by  which  Edward  the  Confessor  laid 
dow  n  the  Danegelt ;  for  the  Danegelk  was  not 
only  against  pirates  and  sea-robbers,  (they  were 


p^s(e<|  the  bridge,  in  cqnsideration  that  the  pa-     indeed  pirates  and  strpng  atsea)but  alsoagiUMl 
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all  other  enemies.  Tbt%e  called  tlie  king  of 
Man,  Archipirata,  that  is,  a  powerful  king  at  sea ; 
and  that  these  pirates  were  only  stranuie  ene- 
mies; and  it  waft  to  raise  men,  not '  obviareerup- 

*  tioni/  bat  *  irruptioni,'  not  sa  much  to  keep 
tbem  within  their  own  kingdom,  hs  to  keep 
them  from  falling  on  the  land.  And  by  the 
history  of  those  times  when  tliis  was  raised,  it 
was  by  reason  of  the  Danes  landing  in  Nor- 
thumbertaod  and  Essex ;  ami  so  opon  that  ir- 
ruption of  the  Danes,  Danegelt  was  raised.  It 
is  calleil  by  Cainden,  in  his  Brit'   *  irryptione 

*  hostiam ;'  and  Lambert,  io  his  Saxon  laws  : 
but  let  it  be  *  irruptione,'  or  *  eruptione;,'  or 
be  it  Danegelt,  to  keep  them  from  coming  out, 
or  landing  here,  both  of  ibera  were  for  the 
pubhc  service.  When  this  had  been  so  maoh 
complained  of  in  Edward  the  Confesior's  time, 
it  is  clear  he  damned  it.  And  Ineolphus  is  an 
author  without  exception,  and  Tilburiensis  not 
to  be  compared  to  him.  Ingulphus  was  a  great 
courtier  and  favourite  of  William  the  Conquer- 
or's ;  and  to  think  thab  he  had  not  a:  better 
knowledge  of  what  the  Confessor  did  than  Til- 
buriensis, who  wrote  many  score  years  after,  is 
much.  And  it  is  strange  that  In«^]phus, 
who  ua$  so  much  bound  to  the  Confessor, 
abould  carry  a  law  down  to  Edward,  so  mucli 
to  the  prejudice  of  the  Confessor  if  he  had 
not  been  sure  o£  it.  Tilburiensis  was  urc;ed,  as 
if  he  spake,  that  it  hwl  been  paid  lu  the  C«>n- 
queror;  he  wrote  in  Henry  J2's  lime.  And, 
my  lords,  observe  that  he  was  an  olHcer  in  the 
Exchequer,  and  for  the  rules  of  the  exchequer 
he  teacheih  thein  well ;  but  f6r  histdry  against 
InjKulphus  1  leave  him. 

If  this  were  laid  down  by  Edward  the  Con- 
fessor, then  I  conceive,  this  law  of  William  1, 
was  but  the  law  of  Edward  tl»c  Confessor  ;  and 
there  was  no  ground  for  him  to  require  a  law 
to  lay  any  charge  but  what  was  before.  Til- 
buriensis makes  this  good,  for  he  hiibseif  saith, 
that  the  Conqueror  laid  it  down,  and  took  it 
up  again.  If  it  were  laid  down,  I  would  know 
by  what  law  or  particular  direction  it  was  laid 
down,  if  not  by  this ;  f(r)r  nothini»  in  all  tlie  laws 
of  the  Confessor  can  cabse  to  lay  it  down  but 
this  ;  and  thus  far  he  staodeth  with  Jngulphus. 

I  shall  further  shew  these  aids  and  taiilages 
were  meant  here.    It  is  a  clear  ground,  that, 

*  exceptio  format  regulam  in  non  except  is,'  an 
exception  often  doth  enlarge  the  meaning  of 
the  word  beyond  the  ordinary  sense-  As  if  I 
do  grant  to  J.  S.  all  my  trees,  here  tny  apple- 
trees  pass  not;  but  if  I  grant  all  my  trees  ex- 
cept my  pear-trees,  'there  my  apple-trees  do 
pass,  because  this  sheneth  that  meant  all  my 
f'ruit-lrces.  In  the  word  trees  I  apply  it,  that 
here  is  a  discharge  of  all  taxes,  except  by  te- 
nure. Now  I  shall  shew  that  leniires  were  for 
defence  and  service  of  the  kingdom  in  the  pro- 
per place,  when  i  shall  shew  what  provision 
and  means  the  law  hath  allo^^ed  the  king  for  i 
defence. 

My  \9JSt  observation  is  tliis,    This  was  not  a 
c-Tianer  between  the  kmg  and  his  tenants,  btt , 
betwiit  the  king  aitd  kingdom ;  «iid  so  eoia^-  j 


thin*;  must  be  laid  dnwu  that  was  due  to  the 
kini;.  There  are  two  kinds  of  .aids,  oue  from 
tenants,  the  other  from  tl^j  commons;  one  was 
by  command  from  the  kiiij:  without  any  moro, 
the  other  hy  act  of  parlitinont. 

liut  here  Mr.  Sohcitur  hath  taken  that 
grounded  argimieut,  of  v^l»ich  I  have  I'Jijnd  a 
contrary  sen -e,  that  i«,  *  Sumtis  fratrcs  conjd- 

*  rati  art  reg'  dcfeiuicndV  *\l)i.*rcfore  ihe^e  aids 
not  poss.bly  meant  hire  ;  but  this  is  contradic- 
tory. By  inference  to  overthrow  a  thihg  ex- 
press is  against  the  hnv.  Ihe  words  are  ex- 
press, that  there  shall  be  no  tuillage;  then  hf 
an  inference  to  say,  that  the  defence  of  th^ 
kingdom  is  not  n^eant,  is  hard.  Triie,  all  by 
thfrir  allei;iai>ce  are  bound  U)  defend  the  king- 
dom, all  are  to  tight  for  it.  Acts  of  parliament 
tells  us,  where  and  how  we  do  it,  ;in<l  when-; 
but  that  we  must  give  aid,  is  anoti.er  iliing. 

It  is  one  thing  to  supply  with  tlie  body,  ano»- 
ther  thing  to  v^ne  or  pay  money  ;  and  if  there 
beany  iniasion,  *  pro  posse  suo,'  every  man  ib 
bound  to  defence;,  but  whetl'.Of  for  every  de- 
fence of  the  kingdom  we  mue.t  give  an  liid,  is 
another  thing.  Acts  of  parlianjent  will  be  the 
best  expositors  of  things  so  long  since ; '  for  as 
custom  and  use  will  make  a  comndon  law,  so 
likewise  it  will  declare  an  antient  act  of  parlia« 
mcnt. 

Now  I  shall  come  to  that  of  king  John^ 
'  quod  nullum  scutagium  vel  auxilium  ponatur.* 
The  credit  of  this  statute  I  shall  first  clear.  It 
is  not  only  in  Mattli.  Paris  verba tir/if  who  wrote 
in  Hen.  3*8  time;  but  the  original  was  sliewed 
under  seal  the  last  parliament  by  IVIr.  Selderr, 
and  these  very  words  were  rend,  *  nullum  scu- 

*  tagium,  &c.'  And,  my  lords,  though  this  be 
no.where  on  the  roll,  yet  that  no  ways  lessens 
the  authority  of  it.  It  is  no  part  of  the  essence 
of  a  stntutc  to  ba  found  on  record  ;  if  all  should 
be  burned  by  mischance,  whnt  would  become 
of  the  laws  ?  Though  the  rolls  are  all  burnt,  yet 
the  judges  know  what  are  acts,  and  what  not,  ' 
though  they  have  nothing  to  mtike  it  good  by, 
butil.eir  own  manuscripts  or  printed  books,' or  .  • 
traditions.  A  iiian  cannot  plead  against  an  • 
act  of  parliament,  nuV  tiel  record  ;  and  that  is 
the  Judgment  in  the  Case,  in  8th  Report, 
Prince's  Case.  The  duchy  of  Cornwall  stands 
supported  by  an  act  of  parliament,  not  upon 
record.  That  which  I  shall  shew  to  make  this 
an  act  oi  parliament,  appears  out  of  the  words  ; 
there  are  two  things,  Scutagium  and  Auxilium  ; 
nnrl  Scutagium  risetli  from  the  tenants,  and 
Auxihura  from  I  he  subject.  To  shew  that 
Auxilitim  is  laid  down  by  this,  it  appeare,  that 
he  cuold  not  assess  scutage  uithout  |?arliament. 
I  hope  to  shew  that  scutage  was  for  the  de- 
ft nee  of  the  kingdom,  and  is  such  a  provision, 
that  no  king  hath  a  better,  and  such  an  one  as 
will  raise  itrEn^rland  above  40,000  men. — Ay, 
but  saiih  iMr.  bollcitor,  not  as-es^cd  but  by 
parliament,  thai  is,  not  meant  to  hind  the  king, 
but  the  tubject;  the  king  can  do  no  wrong. 
Doth  any  man  think  that  the  commons  did 
come  to  Lhe  king  to  bind  thcmSclvt  i^  and  Irave 
the  king  at  Ubvriy  I 
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1  come  now  to  argue  from  the  exceptions, 
'  Kxce[)tio  turoiat  regulam  in  nuu  exceptis/ 
This  exception  shews  the  latitude  of  the  words 
to  be  a  discharge  ofidl  aids,  that  there  had  not 
been  care<had  of  the  particular  aid,  <*  quatenus 
'  a  tenemibus ;'  they  were  afraid,  even  those 
were  swallowed  up.  True,  I  do  not  conceive 
that  was  a  tbin^  of  neoebsiiy ;  but  as  the  king 
may  have  it  in  if  he  would,  so  the  subject  had 
no  reason  to  deny  it  htm,  for  it  wa»  but  just,  and 
was  never  meant  to  be  taken  from  him.  Nay, 
the  lords  themselves  had  reason  to  take  care 
themselves,  that  this  was  not  discharged ;  fur 
in  all  these  cases  the  king  bath  no  more  than  a 
common  person,  for  he  hath  his  aid  '  pur  file 
'  marrier,'  and  '  pur  faire  ransom,'  and  that 
appeareth,  21  Ed.  1.  A  release  from  a  lord 
unto  his  tenant :  so  that  there  was  reason  that 
the  king  and  lords  should  have  care  of  this ;  yet 
they  were  afraid  those  words  would  be  so  strong 
against  public  aid8«  that  they  would  take  away 
private  aids. 

Last  reason  that  this  Auxiliura  must  be  said 
public ;  look  in  all  the  king's  desires,  when  they 
did  desire  aids,  still  their  introduction  is  for  the 
defiance  of  the  kingdom ;  which  is  a  cause  of 
calling  the  parliament;  which  appeareth  by 
sfieeches  there  on  record.  Nothing  can  be  in- 
tended of  these  private  aids  for  himself.  I 
have  done  with  the  charier  of  king  John. 

I  next  come  unto  Mag.  Char.  9  Hen.  3.  For 
Magna  Charla,  I  humbly  conceive  that  this 
ciiarter,  at  the  first,  when  it  was  granted,  was 
'no  more  than  verbaiim  the  charter  of  king  John, 
and  originally  had  in  it  this  very  clause  of  Nul- 
lum Scutagiara  :  my  reason  font-is  this. — First, 
upon  all  histories,  that  afler  king  John  had 
grunted  a  charter,  the  pope  would  have  dis- 
charged him  of  ity  as  far  as  in  him  lay,  but  that 
still  ihe  lords  and  commons  made  clHim.  He 
died,  Hen.  3,  cometh  in.  A  difterence  ariseth 
between  the  king  and  the  French.    Then  it  was 

Eroposed,  that  tlus  charter  should  be  confirmed ; 
istories  say,  that  at  his  coronation  he  gave  his 
oath  to  confirm  the  charter  of  king  John,  Then 
in  the  9tli  year  of  his  reign,  the  lords  demand- 
ed it ;  he  was  unwilling,  because  it  was  gotten 
per  duresse  :  But  the  king  said,  we  are  sworn 
to  do  it,  and  tlierefore  must  confirm  it.  And 
in  Matt.  Paris  it  is  said  expressly,  that  the  lords 
did  call  for  the  charter  of  king  John,  and  there 
it  was  read  and  confirmed  verbatim.  And 
IMatt.  Paris  lived  in  the  king's  court,  and  was 
adeo  famiUar'u,  that  it  is  said,  he  eat  with  him 
at  his  table;  and -at  that  time  he  wrote  this 
book,  and  sure  he  durst  not  have  written  it, 
had  it  not  bten  irue ;  but  we  find  it  not  now 
upon  record :  how  iliis  might  possibly  slip,  1 
kliali  tell  you. 

First,  we  have  no  original  enrolment  of  Mag' 
Char',  no  Mag'  Char'  but  that  of  king  John's. 
If  it  be  true,  which  histories  say,  that  Hen.  3, 
did  revoke  his  charter,  it  is  possible  these  Rolls 
might  perish  in  that  time :  the  authority  of  the 
king  at  Oxford  did  enforce  them  to  bring  in 
their  retords ;  doubtless  they  would  not  leave 
Ihe  enrolmenu.    Th«  next  step  to  look  for  it  is 


38  Ed.  1,  confirmed  there,  and  is  exemplified; 
the  original  may  be  lost  in  so  long  a  time :  what 
became  of  all  Parliament  Rolls,  till  4  Ed.  3  f 
All  perished  by  fire  or  some  other  mi«chaoce ; 
things  were  afterwards  put  together,  and  npon 
the  roll.  This  was  not  the  ordinal  enrolmoit 
of  8  Hen.  1,  and  written  in  the  roll  where  acts 
of  later  time  are  written,  and  with  the  same 
hand.  If  it  were  once- in  king  John's  time,  it 
must  be  left  nut  somewhere.  Observe  this  ooe 
thing  more,  that  is,  as  this  of  Scutaginm  and 
Auxilium  doth  concern  the  subjects  in  their 
lands,  there  is  a  clause  also  that  conceroeth  the 
subjects  in  their  persons,  '  N alias  liber  hooo 
<  imprisoaetur,'  that  might  be  taken  for  ordi- 
nary imprisonment ;  then  there  cometh  a  pro- 
vision for  the  king  that  he  should  not  do  it. 
which  is  '  non  super  eum  mittimus,'  such  words 
as  that  a  man  knoweth  not  what  to  make  ut 
them :  but  in  tlie  charter  of  king  John,  it  ii 

*  nee  eum  in  carcerem  mittimus.'  In  this  great 
thing  we  see  the  mistake,  and  how  the  other 
happened,  I  cannot  tell. 

I  now  come  to  £d.  l.'s  time,  wherein  I  hope 
to  make  good  those  acts  of  parliament  that  ite 
have  vouched ;  and  here  lieth  a  main  eadea- 
vour.  The  first  was  of  S5  Ed.  1,  which  is  09t 
denied  to  be  an  act,  nor  cannot.  The  other  is 
De  Tallagio  non  Concedendo,  which  is  so  full, 
tliat  it  cannot  be  evaded,  and  tlierefore  is  denied 
to  be  an  act.  First,  for  the  act  oi  25  £d.  1, 
which  is  against  aids  and  taillages  not  to  he 
taken  without  consent  of  the  kingdom,  J  hom- 
bly  conceive,  that  by  these  words  Aids  and  Tail- 
lages used  in  former  acts,  that  these  were  meant 
of  things  for  a  public  defence  of  the  kingdom, 
complained  of,  and  not  denied.  I  shall  brine 
home  the  roil  of  tlie  S5  £d.  1,  that  die  i\^ 
doth  not  promise  to  pay  them  '  pur  reason,'  ti> 
have  words  for  tlieir  mon^y ;  btit  that  the)'  mu5t 
have  a  reasonable  satisfaction :  I  will  shew  that 
was  the  sense  given  upon  the  record. 

First,  for  the  practice  of  the  times,  that  there 
were  ship-writs  went  out,  these  writs  went  forth 
in  a  more  terrible  term  than  any  I  eversa«, 

*  sub  p<pna  forisfactune  vita,  et  roembror'.'  24 
Ed.  1,  was  the  writ.  I  am  sure  that  such  \ 
writ,  by  the  common  law,  would  not  have  been 
mentioned,  that  if  they  did  it  not,  the  V\% 
should  hang  them.  This  writ  was  the  pritT- 
anre  upon  the  subject,  and  this  act  refers  tu 
that/  True,  there  were  other  grievances,  4tt>. 
and  5to.  but  this  was  one;  and  tliat  tliese  aidN 
wliich  were  then  for  the  defence  of  the  kingdum* 
were  included  within  the  rest,  appe<irs.  The 
king,  in  readiug  the  articles,  speaketh,  that 
what  was  done  was  for  defence  >  though  true 
he  had  wars  in  Poictou,  and  in  other  places  b^ 
yond  the  seas,  yet  as  true  that  it  was  a  » or  to 
be  kept  from  hence  by  defence.  That  paft 
was  for  defence  cannot  be  denied ;  and  yet  oo 
distinction  to  be  made  between  a  foreigo  ^'^ 
and  defence,  and  both  equally  a  grievance  to 
the  commons. 

After  tliis  act  of  2i  Ed.  1,  there  cometh  «)ot 
a  commission,  and  this  was  in  pursuance  of  the 
promise  that  the  king  did  make  at  bi9g<»°i 


9S5]        STATE  TRIALS,  1 3  Cuakles  I.  1 637— in  the  Case  (^  Ship-Money.        [DSC 


into  Flanders,  and  that  was  to  inquire  of  those 
grievances  in  the  articles,  apd  among  the  rest 
there  was  '  de  lanis  et  coriis'  taken  away  *  pro 
defensione  maris;'  and  to  that  the  king  saith 
there, '  pay  pour  reason/  There  hath  an  an- 
swer been  given  unto  this,  and  much  stood 
upon,  that  the  king  should  say  upon  this  com- 
mission to  inquire  of  enevance  *  pro  custod' 
'  maris,'  if  it  were  so '  iiferra  taunt  ils  teneront 
<  appayer  pur  reason/  [Veu  le  Parol  del  Re- 
cord.] That  this  should  be  no  more,  than  that 
the  kmg  would  give  a  reason  why  he  did  it,  I 
question.  As  if  he  should  send  forth  commis- 
siqns,  and  afterwards  dispute  it)  or  if  he  did  do 
it,  whether  lawful  or  not,  that  is  not  the  way  of 
sending  out  commissions.  Suppose  that  the 
king  should  say  he  would  give  tnem  a  reason 
for  it,  this  commission  did  go  forth  to  enquire 
of  those  grievances.  And  if  the  king  bad  not 
said  he  would  have  given  any  satisfaction,  yet 
it  is  enough  that  it  is  inquired  of  as  a  grievance. 
It  is  a  wrong  upon  the  subject,  princes  may  lay 
taxes,  yet  the  subject  doth  not  call  for  satisfac- 
tion. A  princely  word  that  it  should  be  done. 
— But  when  the  king  doth  say  *  pais  pur  rea- 
'  son,'  to  think,  that  that  is  no  more  than  that 
he  would  give  some  reason  for  it,  is  a  very  strange 
inference.  In  a  baigain  they  use  to  say,  you 
shaU  hold  yourself  content  with  reason,  you 
shall  not  have  your  own  demand,  but  he  is 
satisfied  one  way  or  other;  so  here. 

To  begin  with  a  record.  21  Ed.  1,  Parlia- 
ment Book.  A  petition  of  the  commons,  and 
they  did  desire  restoration  of  all  their  monies. 
25  £d.  1,  there  were  two  *  de  lanis  et  victuali- 
bus'  within  that  commission)  so  the  monies 
and  the  tilings  taken  were  inquired  upon  by 
that  commission,  26  £d.  1,  were  for  defence, 
ond  here  '  Ordinatum  est  per  concilium  quod 

*  rex  satisfaciet  eis  qoam  citius  potent.'  Upon 
this  petition  they  desired  satisfaction.  Tor 
goods  taken  upon  the  aforesaid  commission,  86 
ordered  by  parliament,  that  the  king  should 
satisfy  them  so  soon  as  he  can,  so  that  they 
ahould  hold  themselves  content,  '  Ita  quod  se 
'  contentos  haberent.'  So  that  you  see,  not 
satisfaction  by  reason,  to  justify  them,  but  the 
king  should  satisfy  them  one  wa3r  or  other.  It 
is  that  they  should  have  sometbins  for  it,  and 
not  that  they  should  have  reason  shewn  them 
why  they  should  have  uoihine. 

But  I  rest  not  here,  there  is  one  parliament- 
roll  remaining  before  4  £d.  S,  and  that  was  8 
£d.  2.  '  Pro  priore  et  fratribus  Sti  Johannis 
'  Jerusalem.'  It  is  there  set  forth,  that  £d.  1, 
did  command  his  treasurer  and  barons  of  his 
exchequer,  to  make  satisfaction  for  wages  taken 
in  Scrutinio  to  the  clergy  and  laity, '  veluti  pro 

*  lanis  et  coriis;'  and  that  satisfaction  should 
be  part  by  money  and  part  by  releasing  of 
debts ;  so  as  thus  the  king  had  no  meaning,  26 
Ed.  i,  to  pay  back  money  presently,  but  would 
give  them  satisfaction  one  way  or  other,  by 
payment  of  debts,  or  releasing  of  debts,  as  was 
explained  by  that  of  Ed.  2.  Another  record 
P.  27.  Ed.  2,  Rot.  36.  Satisfiiction  was  there 
given  for  an  eighth  and  a  fifth. 


Tliose  things  which  were  taken  before  25  Ed« 
1,  complained  of,  and  that  confessed  by  Mr. 
Solicitor;  so  as  I  conceive,  though  it  bad  been 
enough  that  there  had  been  an  inquiry  of  these 
things  as  upon  a  complaint,  though  there  had 
been  no  more  answer.  If  any  answer  make  it 
better,  it  is  no  answer  to  say,  that  they  should 
have  ^tisfaction  by  v^ords,  but  either  in  money 
or  releasing  debts;  if  none  at  all,  confession 
had  been  enough. 

I  shall  now  come  to  talk  of  Mr.  Solicitor's 
exceptions  to  the  25  Ed.  i,  wl^re  he  endea- 
voured to  shew  that  this  money  for  shippin^^ 
could  not  bb  intended  within  the  body  of  tho 
act ;  and  if  it  was,  yet  it  wa^  excepted  in  the 
saving  of  the  act. 

The  objection  stands  thus.  No  aids  were 
charged  but  such  as  were  granted,  and  we  do 
not  shew  that  these  were  granted;  and  there  is 
a  word  beyond  that,  (prizes)  and  how  far  that 
extends,  I  leave  to  your  lordships  judgments. 
But  if  in  the  body  of  the  act,  yet  excepted  m 
the  saving  all  antient  aids  due  and  accustomed  ; 
for  the  saving  soch  an  aid  due  and  accustomed 
surely  was  meant  there. — In  this  answer  lieth 
this  question,  whether  these  were  the  antient 
aids  due,  or  not,  by  the  common  law  ?  this  will 
stand  or  fall  on  the  body  of  the  argument.  I 
shall  tell  you  what  these  aids  were,  and  they 
cannot  be  these ;  there  were  other  aids  men- 
tioned in  the  charter  of  king  John,  as  '  pur 
*  faire  fitz  chevalier,'  &c.  That  which  takes  off 
all,  is.  If  these  aids  were  part  of  the  grievance, 
though  for  the  defence,  they  cannot  be  meant 
in  the  saving,  for  that  destroys  the  purpose  of 
the  act.  And  for  that  saving,  it  never  came  in 
by  the  commons,  nor  the  lords;  but  the  form 
being  so,  to  grant  in  part,  and  as  the  king  would 
grant  it  so  they  must  take  it :  Histories  do  say 
they  did  not  like  it,  and  so  they  desired  an  ab- 
solute act.  It  was  said,  that  aids  and  defences 
were  meant  of  foreign  ones.  If  the  king  and 
council  were  so  wary  as  to  put  in  such  a  saving 
as  before  was  not  m  the  act,  it  shews  what 
care  they  bad  to  have  that  they  could  not  have. 
If  by  the  laws  they  might  have  them  for  fbreipa 
defence  and  not  at  home ;  they  that  put  in  the 
saving  would  have  put  in  a  distinction.  I  shall ' 
leave  the  consideration  of  this  act  to  your  lord- 
ships, how  fiir  it  shall  extend  to  aids  for  the  de- 
fence of  the  kingdom  in  that  case. 

I  shall  go  on,  and  conclude  with  the  statute 
De  Tallagio  non  Concedendo.  That  act  of  the 
25  Ed*.  1,  was  indeed  so  %vell  penned,  that  it 
gave  Mr,  Solicitor  a  very  probable  colour  to 
make  those  plausible  answers.  The  lords  did 
desire  a  better  act,  not  with  these  words, '  No 
such  Aids ;'  for  '  such'  is  a  relative  word,  and 
those  are  dangerous  words. 

Next,  if  no  more  be  meant  by  the  saving 
than  *  pur  faire  fitz  chevalier,'  &c.  and  yet  to 
have  left  these  in  the  general,  and  not  in  the 
particular,'  had  lef^  a  way  open  to  question 
what  they  had  been.  And  in  Walsingham  it 
appears  tlie  lords  were  not  contented  with  it, 
though  it  waS'  signed  and  had  passed  the  great 
seal.    It  is  truti  that  at  this  time  a  pardon  did 
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pass  to  those  lords ;  th«  words  are  so  strong, 
that  tills  was  denied  to  be  an  act:  and  much 
•aid,  and  verj;  colourable ~  too,  to  that  pur- 
pose. It  is  true,  that  this  act  is  no  where  on 
record,  that  we  find ;  but  for  tlmt  an  answer 
Iiath  been  given  betbre.r— It  is  said,  that  is  no 
act,  hut  only  penned  as  a  charier ;  that  ex- 
ception was  once  made  by  the  king's  council 
on  another  occasion.  Acts  of  parliament  were 
then  penned  !»o  ;  Mag.  Charta,  and  Charta  de 
Foresta^are  but  in  form  of  Charters. — Yea,  but 
we  cannot  tell  when  it  was.  How  many  acts 
of  parliament  are  there  which  we  know  not 
when  they  were  ?  Historians  best  lell  that.  It 
h  hard  tu  find  it  when  the  records  are  lost. 
But  this  will  appear  to  be  in  the  time  of  £d.  1. 
There  is  the  pardon  to  those  earls  in  23  Ed,  1. 
We  know  that  the  roils  of  those  times  miscar 
ried  and  were  lost,  and  sure  it  mast  be  after 
the  statute  of  '^io  Ed.  1. 

But  then  there  is  an  exception  from  the  di- 
versity of  the  penning ;   sometimes  *  nullum 

*  tallagium  ponetur,' sometimes  '  ponntur.*  We 
know,  upon  the  enteriogof  the  rolls,  there  have 
been  divers  mistakes  in  the  entering  of '  pona- 

*  tur ;'  if  it  be  with  a  dash,  it  may  easily  be 
mistaken,  and  so  only  vitium  seripioriSy  and  no- 
thing else. 

Then  let  us  enquire  what  it  was  if  it  be  no 
act.  It  is  said  it  is  no  act,  but  an  extract  out 
of  25  £d.  1,  and  that  be  utved  several  ways 
upon  several  occasions.  By  the  penning  of  it, 
it  doth  appear,  that  he  that  wrote  it  was  a  scho- 
lar, and  not  mistaken,  to  make  a  thing  absolute 
.  that  was  relative  ;  for  nullum  to  make  it  talcy 
and  to  make  that  without  a  saving  that  had  a 
saving,  is  a  strange  kind  of  saving.  Yea,  this 
cannot  be  on  act ;  for  at  that  time  there  was  a 
pardon  granted  to  several  great  lords. — If  that 
be  true,  which  history  saitb,  when  this  act  was 
published,  the  lords  were  not  satisfied  with  it ; 
and  these  were  the  lords  to  whom  the  pardon 
was  granted  that  were  not  satisfied.  And  to 
make  their  pardon  the  stronger,  they  did  weave 
it  into  the  very  body  of  tfae^act:  and  fot  Wal- 
•ingham,  he  is  of  great  credit  mnong  (lie  hi&to- 
riai»s.  They  say  further,  that  this  is  no  act,  for 
this  takes  away  those  tliree  aids, '  pur  faire  fitz 

*  chevalier,  file  nEiarrier,'  and  *  pur  corpus  redi- 
'  mend'.'  This  is  not  so,  acts  of  parliajnent 
speak  of  it,  and  practice  speaks  of  it,  and  tliere- 
fore  no'law ;  and  practice  of  ship  writs  ever  since, 
aad  for  defence  of  the  kingdom.  For  the  aids, 
that  is  a  good  act;  yet  those  were  not  intended 
aoT  included  within  that  act,  and  therefore  that 
practice  is  not  contrary,  because  it  is  not  within 
the  words  of  the  act,  nor  in  the  noeaning  of  the 
act. 

For  the  aids  therein  qaeetioned,  the  question 
was  between  the  king  and  the  commons,  and 
Dot  between  the  king  and  ttoants ;  then  that 
being  the  question,  there  must  be  a  considera- 
tioB  according  to  the  occasion  and  the  doubt 
made.  But  to  take  thus  <  nnllum  auxilium  po- 
'  nmnua,'  these  are  not  aids  pat  on  the  tenants, 
but  fiaits  of  a  signory,  as  ttie  duty  risetfa  not 
from  the  kiog^s  ^tmnmBflf  bal  kom  the  laws. 


and  so  not  whhin  these  words  *  nuUom  aaxilium 
*  ponamus.'  And  so  all  the  practice  ever  sines 
will  well  stand  with  this  act. 

And  to  say  shipping  is  not  meant,  because  of 
the  pmcticc  since,  is  nothing.  Let  me  establi&li 
once  the  laws,  and  no  matter  for  the  practice. ' 
If  the  laws  be  once  settled,  we  must  reduce  pre- 
cedents to  laws,  and  not  laws  to  precedents. — 
And  for  the  pnictice  yet,  still  the  subject  makes 
a  continual  claim  against  them. 

My  Lords,  to  prove  this  is  an  act,  Wahing- 
hai!t  entered  it  in  his  time,  who  did  not  wnte 
very  long  after  it.  Though  it  hath  been  said 
that  he  was  a  monk,  and  what  he  wrote  he  took 
up  in  the  street  and  market  place ;  yet  I  will 
not  think  so  of  Walstngham,  who  was  ever  held 
an  historian  of  very  great  credit.  And  no  his- 
torian whatsoever  dorst  set  down  any  thing  for 
an  act  of  parliament,  if  he  had  not  a  sure  war- 
rant for  it.     It  had  been  little  less  than  forgrry. 

In  the  next  place,  it  hath  been  said,  his- 
tories erp  no  good  authorities  in  law.  Troe, 
they  shall  hot  tell  me  what  the  law  is,  yet 
they  are  good  to  tdl  us  of  re$  gcst^y  whe- 
ther or  no  there  liath  been  such  things  done. 
He  tells  us,  not  that  this  was  for  shipping,  or 
not  for  shipping,  but  tells  us  there  was  such  a 
thing.  I  have  searched  after  this  act,  and  I 
have  found  in  an  antient  manuscript  in  Hen.  4.*s 
time  where  it  is,  and  it  goes  there  under  the 
nameof  Statutum  deTnllagio  non  Concedendo; 
and  I  find  it  mentioned  no  \>  here,  but  still  find 
it  mentioned  as  a  statute.  I  have  an  abridge- 
ment of  Hen.  8.'s  time,  and  there  it  is  put  in 
as  a  statute.  I  will  not  urge  positively,  btit 
probably,  and  that  an  act  in  Hen.  4.'s  time.  13 
Hen.  4,  a  complaint  t>f  laying  taxes  on  the 
subject;  the  answer  is, '  let  thela^s  and  statutes 
'  beobserved :'  this  is  that  positive  act  that  doth 
reach  it  more  than  any  other. 

But  the  main  answer  that  I  rely  upon,  i«, 
that  if  they  deny  the  n^uth  of  an  historian  for 
res  gestit  as  this.  If  from  time  to  time  it  bath 
been  conceived  autact,  what  more  strong?  what 
makes  our  common  taw,  but  general  opinions 
and  allowances  ?  And  should  we  doubt  of  many 
things,  whereof  we  find  the  acts  of  parliament 
themselves,  I  am  afraid  we  should  snake  mnny 
things  done  by  the  common  law.  That  which 
I  rely  upon  is,  the  judgment  of  the  late  parlia- 
ment, to  which  your  lordships  will  give  all  re- 
verence. This,  my  lords,  did  not  pass  sub  «- 
lent  to  f  but  was  made  a  question,  and  something 
proposed  on  the  king*s  part,  whether  an  act  or 
not  f  in  the  conclusion  it  came  into  the  Petition 
of  Right.  The  very  statute  mentioneti  in  thai 
Petition  was  this,  De  Tallsgio  non  C>onced^ndo, 
made  in  £d.  l.'s  tnne.  How  far  this  quesiion 
pass^  at  the  conimittee,  it  is  better  known  to 
your  lordfhip$,  and  is  the  thing  whereon  it  is 
built.  If  this  had  not  been  an  act,  it  had  been 
dangerous  to  have  put  it  into  tlie  upper  boose ; 
but  it  beins  there  read,  your  lordships  know 
«»hat  was  done  upon  it. 

The  Petition  bt-iug  thu«.  deba'ted  in  both 
houses,  I  shall  t^te  it  to  your  lordships  consi- 
deration, bow  far  vou  vHll  make  tIdK  auoition  t* 
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go  in  this  case.     And  liis  majesty  did  not  Her* 
tliu  same,  but  both  king  and  coiincil  agreed  it  is 
a  law. 

The  Till rd  Dav's  Argument  of 
Mr.  HdLBOIlNE. 

My  Lords ;  As  tbe  other  day,  so  now  again 
with  your  lordships'  favour,  I  shall  be  bold  Co 
sum  up  my  last  day*s  ari^ument  in  a  very  few 
words ;  and  by  the  «vay  clear  my  meaning, 
wlierein  I  was  any  whit  obscure,  as  also  add 
where  1  was  defective,  yet  briefly  in  botli. 

My  lords,  the  general  question  the  other  day, 
being  concerning  the  king's  power  to  lay  a 
chaTfic  of  mrney  upon  the  s*ibject;  and  my 
coo  era!  ground  nguinst  it  bting  but  this,  that 
though  tlie  laws  did  intrust  the  king  in  many 
great  powers  in  government,  and  with  the 
whole  government,  according  to  i\\G,  1  iv«s;  that 
yet  by  doing  of  acts,  which  cliart<e  «r  prejudice 
tlie  siihjt'Ct  m  his  estate,  the  law  did  ^*.e  that  it 
was  possible  that  kings,  us  men,  miahf  err, 
and  therefore  did  make  provision,  ihnt  iheir 
acts,  if  against  law,  should  be  voi^l,  as  in  case 
of  a  ctisseisin  or  discontinuance,  or  where  they 
were  to  pass  graats,  that  there  sliould  go  before 
an  ad  quod  damnum ;  and  also,  tluU  if  they 
weje  passed,  and  were  to  tliepre'iudice  of  ano- 
ther, thht  recularly  in  that  cuse,  the  law  did 
make  them  naught,  and  that  they  were  to  be 
repealijH. 

ATid  I  shewed  how  this  did  hold,  e^pecinlly 
in  laying  charges  upon  the  subject.  I  shev*td 
that  the  low  was  not  wilHng  to  h»aV€  the  king 
power  to  charwe  in  any  case,  notwi*hstandin|r 
where  the  occasion  mi^jht  be  common,  and  did 
require,  for  the  maintenance  of  traffick  and 
commerce  between  them,  so  to  bold  then*  still 
as  withm  one  body.  The  law  must  leave  in 
somebody  a  power  to  charg»>,  which  would  be 
left  in  none  hut  the  king  as  supreme  governor. 
The  cases  for  this  were?  the  monies  to  ho  naid 
for  raurape,  pontuge,  paveacc,  ferriage,  and  the 
like.  That  in  iho*»e  cases,  though  the  kinp  was 
trusted  with  a  p'»wer  to  lay  a  charge ;  yet  the 
law  did  not  leave  the  charge  arbitrarily  in  the 
king's  breast,  st>,  but  th:it  if  it  were  unreason- 
able, the  grant  was  naught,  and  the  proportion 
xvas  to  receive  trial  by  another,  upon  whose 
judgTiient  it  must  stand  or  fall,  which  were 
either  the  judges  or  a  jury  ;  like  to  that  case 
Which  I  ra^ht  have  put,  but  did  not,  of  a  fine 
uncertain  upon  a  copyhold.  I  also  shewed, 
that  in  some  cases  the  law  did  allow  to  demand 
arbitrarily  upon  some  subjects,  sums  of  money, 
yet  that  was  not  upon  the  subjects,  quatftms 
subjects;  but  upon  some  spbjecttt,  qnatenus 
tencnten,  which  did  rise  upon  the  ;u^  rentulare, 
as  to  maiTv  his  dauchter,  to  m»ke  his  son  a 
knight,  or  for  ransom,  or  npon  tho«e  who  were 
little  better  than  villains,  the  king's  burgesses, 
whom  the  law  did  not  so  much  regard ;  yet  the 
policy  of  the  kingdom,  in  those  cas^s,  did  after- 
wards restrain  the  king  to  a  certainty,  by  act 
of  parliament. 

Afrerwai-ds  I  went  to  the  cases  w4iich  were 
in  pointy  that  the  king  could  not  lay  a  charge 


upon  the  subject,  though  for  a  public  ^ood ; 
and  instanced  in  the  aise  of  tlie  grant  of  the 
otfice  oi'  measurage,  with  a  fee,  adjudged  void, 

*  quiasonat  in.  oppressionc  popnli:'  22  Ed.  3, 
Pat.  31.  The  king  granted  to  one  Pawley,  an 
otiice  of  alue:ige  of  worsted;  and  because  in 
charge  and  burden  of  the  people,  and  a  new 
grant,  adjudged  void,  and  was  repealed. 

I  begin  wiih  that  of  4  Will.  1,  which  I  now 
find  more  clearly  to  he  an  -act  of  parliament, 
out  of.an  ancient  manuscript  of  the  church  of 
Litclifield,  mentioned  to  this  purpose  in  £ad-' 
meras.  Here  I  endeavoured  to  answer  to  Mr.  • 
Solicitor,  when  he  stiid,  that  there  was  another 
law  of  the  Conqueror's,  which  explahicd  this; 
and  shewed,  that  the  charges  for  the  public  de- 
fence were  not  meant,  because  it  is  said  in  ano- 
ther place  of  the  same  law,  *  quod  omnes  sunt 
'  Iratres  conjurati  ad  rcgnum  defendendum.' 
To  this  my  answer  is,  that  they  are  so  fur  their 
bodies,  *■  fratres  conjurati,'  to  serve,  hut  not  to 
be  charged.  Yet  I  must  confess  it  is  *  pro  vi- 
'  ribus  et  facultatibu»*  to  defend  the  realm  ; 
where  *  pro  facultatibus'  may  seem  to  ioiply, 
that  they  were  bound  to  be  subject  to  charges, 
•'  secunduHL  facuitates.'  Under  favour,  *  pro 
'  viiibu»  et  tacultatibus,'  are  but  words  of  like 
natute;  vinbus,  that  is  fiicuUutes,  natural 
powers,  not  substance ;  for  it  is  not  only  that 
tiiey  should  be  *  Fratres  conjurati  ad  regnum 
'  ueftudend.'  but  also  <  ad  pacera  dignitatem 

*  C'^ronae,  &c.  et  ad  judicium  reg'  ct  justitiam 

*  t.tciend.' 

1  went  next  to  the  charter  of  king  John, 
which  I  observe  to  be  but  common  law ;  it  is 
inrolled,  remainetb  under  seal,  and  is  recited 
verbatim  in  Mattb.  Paris. 

I  went  next  to  the  acts  of  pariiament,  25  Ed. 
1,  against  aids  and  taillages ;  there  I  laboured 
to  shew,  that  the  act  was  made  against  aids  and 
taillaees,  though  for  the  public  defence ;  and 
that  was  out  of  the  Articles,  whereupon  the 
statute  was  made,  and  UDon  the  king's  answer 
to  the  Articles:  next  out  of  the  commons,  which 
was  after  the  statute,  to  enquire  of  the  griev- 
ance mentioned  in  tlie  articles,  to  the  end  there 
might  be  satisfaction,  which  was  promised  upon 
the  Articles;  where,  in  the  commons,  the  *«vhole 
inquiry  was  de  gravaminibnt. — It  is  enough  for 
me  that  this  commission  was  grounded  upon 
the  former  articles,  and  that  here  this  very 
thing,  '  pro  defenslbnc  reg"  was  *  inter  grava- 

*  mina.'  It  had  been  -strange,  when  the  king 
had  confessed  upon  the  articles,  that  he  would 
not  legally  justify  them,  and  ^upon  the  com- 
mission, in  pursuance  of  the  articles,  had  called 
them  Gravamina,  and  so  to  be  inquired  of,  that 
now(  when  they  were  found  he  nould  justify 
them  in  any  point,  and  say,  *  a  pais  pur  reason,* 
give  tbeiiti  a  reason  for  what  he  did,  as  Mr.  So- 
lititor  saith. 

Next  I  did  c,ondnde  with  the  statute  De 
Tallagio  non  Concedendo;  and  there  my  labour 
was  to  prove  this  to  be  a  statute :  and  I  am 
sorry  I  spent  npon  it  sO  nmch  time,  if  that  had 
not  been  denied  by  Mr.  Solicitor  to  be  a  sta- 
tute.   BHt  ROW  I  understand^  by  the  king's 
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side,  that  this  was  no  statute,  but  made  and 
taaled  at  the  sape  time  4vith  that  of  the  25th, 
and  meant  to  be  no  more  than  that  of  the 
35th. — ^This  seeroeth  strange :  for  why  should 
they  be  both  at  onetime?  Next,  how  came 
they  so  much  to  differ,  if  made  at  the  same 
time?  Why  are  there  some  things  in  the  sta- 
tute De  Tallagio  non  Concedendo,  whicfi  are 
not  in  the  stiitpte  of  the  25th  ? — But  the  Teste 
will  clear  all.  First  for  the  Teste  of  that  of 
the  25th,  it  was  Teste  Ed*  principe,  and  sealed 
by  no  more  than  the  king  :  To  this  the  arch- 
bishops and  |ord$  put  their  hands  and  seals. 
But,  however,  I  am  glad  to  hear  it  now  con- 
fessed to  be  a  statute ;  for  then  we  have  no 
more  to  do,  but  to  see  whether  the  charge  of 
the  defence  were  within  the  meaning  of  these 
words,  wherein  sure  the  words  are  general 
enough ;  and  what  reasons  have  been  given,  why 
by  the  expositions  of  these,  charges  of  defence 
should  be  excepted,  you  have  heard  ;  and  what 
vay  answers  have  been  unto  them,  I  leave  to 
your  lordships  judgments. 

I  come  now  to  Ed.  the  3d*s  time,  17  Ed.  3, 
Pari.  Roll.  Whereas  commissions  have  been 
awarded  to  the  people  and  shires,  to  prepare 
men  at  arms  fur  Scotland  and  Gascoigne,  or 
elsewhere,  at  the  charges  of  the  shires,  contrary 
to  law  ;  the  Ling  hatli  not,  before  this  time, 
given  wages,  whereby  the  people  have  been  at 
great  charge,  and  much  impoverished.  The 
king  wills,  that  it  be  done  so  no  more.  Ay, 
but  it  was  said,  this  was  to  Scotland  and  to 
Gascoigne ;  and  that  this  was  foreign  war ; 
and  that  was  denied,  though  not  admitted. — 
I  answer,  that  in  those  times,  Scotland  held  in 
fee  of  the  seignory  of  EDslaod ;  and  in  those 
times  the  ^  king  of  England  was  '  Dominus  di- 
*  rectus  Scotis :  and  so  Ed.  1,  when  he  deter- 
mined that  quarrel  between  Bruce  and  Baliol, 
and  gave  judgment  by  writ,  settled  Baliol  king 
of  Scotland,  and  did  justify  it ;  and  it  is  re- 
maining in  the  rolls  of  Scotland,  in  Mr.  Squire's 
office.  When  there  was  a  treaty  of  peace  be- 
tween Baliol  and  Ed.  the  1st,  he  refused  to 
acknowledge  the  signory  of  England ;  and  there 
the  pltfliament  resolves  he  should  rather  have 
a  war  than  lose  this.  So  see  Sdden  upon  For^ 
tescue.  War  in  Scotland,  not  foreign  war,  but 
like  to  that  in  Wales :  and  so  was  it  ever  since 
held,  since  the  conquest,  to  be  within  the  sig- 
nory of  England.  By  the  statute  of  18  Ed.  1, 
and  bjr  the  statute  of  Hen.  8,  it  appeareth  to 
be  within  the  fee  of  England.  War  against 
one  another,  cannot  be  callec)  a  foreign  war ; 
as  in  the  war  to  Scotland,  Wales,  and  else- 
where, which  is  not  meant  of  foreign  parts  ;.for 
then  it  would  have  been  express^  where,  as 
well  as  Gascoigne.  And  by  the  histories  of 
those  times,  we  shall  find  there  were  armies 
carried  to  no  otlier  place.  Nay,  to  shew  this 
elsewhere  is  ineant  m  England,  see  the  1  Ed. 
3.  Parliament^roll  before  this  pariiament. 
The  Scots  invaded  England,  as  appears  by  a 
writ  of  Ed.  S,  where  is  mention  of  an  invasion, 
and  thereupon  reqaireg  aid.  If  there  be  wars 
in  Gascoigne,  and  if  occasions  to  Sootland, 


airJ  in  England  too  where  the  Scots  are,  and 
this  a  defensive  war.  Further  Ibr  the  wars  of 
Scotland,  if  that  should  be  called  a  foreign 
war;  if  the  kingshoutd  go  thither  and  make  a 
war,  yet  by  the  rules  of  the  king's  council,  if  a 
war  in  foreign  parts  is  but  to  prevent  a  war  at 
home,  this  war  is  not  foreign,  but  for  defisnce. 

Another  act  made  on  this  occasion,  that  the 
king  wills,  1  Ed.  3,  c.  5,  that  ho  men  hence- 
forth shall  be  charged  to  arm  themselves, 
otherwise  than  formerly  in  the  kingdom  of 
England  ;  and  not  to  be  compelled  to  go  out 
of  their  counties,  unless  upon  the  sudden 
coming  of  an  enemy,  and  in  case  of  necessity, 
and  then  to  be  done  as  in  times  past :  this  sta- 
tute coming  in  the  same  year '  when  the  com- 
plaint was  made  for  carrying  men  out  of  their 
counties  at  their  own  charges. 

Here  I  observe  that  the  subject  shall  not  go 
out  of  his  county,  not  only  at  sudden  coming 
of  enemies,  but  likewise  on  necessity,  and  both 
together.  And  when  it  is* said,  it  shall  be  done 
as  formerly,  it  as  an  allowance  that  they  bad 
formerly  been  paid.  So  then,  if,  this  be  a 
stronger  case,  admit  here  an  actual  coming  of 
enemies,  nay,  sudden,  nay,  here  is  a  necessity, 
and  the  subject  is  to  go  out  of  his  country,  fro 
posse  suOy  yet  he  had  his  allowance. 

Perhaps  it  may  be  asked,  why  should  not  the 
subject  pay  ?  Is  not  the  kingdom  in  danger  ? 
are  they  not  to  defend  it,  posse  suo  f  They  are 
so  in  their  counties;  and  if  they  go  out,  the 
law  hath  provided  a  supply.  Parliament-roll, 
13  Ed.  3,  there  was  a  time  when  there  were 
known  enemies,  actual  wars  in  France;  tbej 
intended  to  divert  the  war  by  bringing  it  home 
to  our  own  doors:  the  enemies  threatened 
much,  nay,  did  much  hurt;  yet  did  not  Ed:  3, 
command  these  supplies  this  waj,  but  called  a 
parliament,  and  there  consideration  was  had  in 
parliament  for  Supply,  and  that  the  kingdom 
has  ships  enough,  if  they,  were  willing;  and 
this  was  in  way  of  Defence. 

From  all  this  I  conceive  that  it  is  strongljr 
inferred  that  he  could  not  force  them :  and 
when  the  lords  and  commons  did  meet,^  to  take 
consideration  for  the  wars  against  France  and 
Scotland,  the  commons  laid  the  whole  charge 
on  the  Cinque  Ports,  they  disclaimed  to  have 
any  thing  to  do  with  it.  And  for  the  land- 
service,  they  said,  let  those  of  every  county 
reside  there,  but  no  charge  on  the  subject  in 
pursuance  of  this.  Claus.  13  Ed.  3,  m.  11,  et 
14.  dors.  The  town  of  Bodmin  doth  shew  the 
execution  of  this  judgment ;  it  being  agreed, 
that  the  sea-towns,  and  bordering  shores,  should 
look  unto  it. 

I  sbedl  agree  that  some  inland  towns  are 
bound  by  use  and  tenure^  but  no  otherwise,  4« 
Ed.  3,  c.  1,  that  the  people  are  not  compelled 
to  make  any  aid  out  of  parliament ;  ana  that 
ihe  aid  granted  shall  not  be  drawn  into  exam- 
ple ;  and  that  the  aid  granted  is  for  the  defence 
of  the  sea.  But  it  bath  been  said,  that  they 
are  aids  granted  for  foreign  wars,  for  the  wars 
in  France*.  True,  they  were  in  part  granted, 
some  for  the  wars  in  Fraace,  and  pan  alfo  for 
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lefence  on  thw  sid«.  And  where  there  is  nft 
iiaiincdOD,  wbj  not  for  the  one  as  weH  as  the 
ithcr  ?  It  musty  under  favpur,  be  conceived 
or  either  or  both.  And  between  thin  time  of 
4  £d.  S,  and  S5  £d.  d,  your  lordships  have 
leard  from  Mr.  St.  John,  some  complaints,  in 
larltament,  for  charging  the  counties  with 
iobbellers,  and  going  out  of  their  coanties, 
rhich  are  not  realty  compleat,  only  for  proper* 
ion  in  regard  of  thc^ir  success,  but  also  for  the 
hing  itseif. 

8  £d.  9,  m.  SI.  The  commons  )>ray  to  be 
liacharged  of  the  guard  of  the  sea;  and  that 
he  kmg  would  keep  it  at  his  own  charge.  This 
hews  the  judgment  of  both  houses,  and  the 
veight  of  it  is  very  great ;  for  when  there  is 
my  difficult  point  concerning  the  liberty  of  the 
nbjecty  it  is  referred  by  the  judges  to  the  par- 
iamenty  tb  be  there  decided :  of  that  reverence 
s  the  parliament. 

But  it  hath  been  said,  this  is  rather  a  matter 
)f  prayer  than  right.  Under  favour,  the  matter 
ihews  that  they  claim  in  point  of  right :  and 
t  is  to  be  supposed,  that  they  %vuuld  not  make 
luch  an  unreasonable  request,  as  to  lay  that 
vholly  on  the  king,  if  they  of  right  ought  to  do 
t.  And  if  words  i^ere  put  in  a  fair  language, 
t  was  but  a  fit  and  humble  language  for  so 
;reat  a  prince  as  Ed.  the  Sd  was.  But  Ed.  the 
Id  gave  no  rehef;  yet  that  doth  shew  the 
udgment  of  the  two  houses;  and  as  there  was 
lo  granting,  so  tliere  was  no  express  denial.  A 
landsome  prayer,  and  a  handsome  answer. 
14  Ed.  9,  Parliament-Roll,  there  it  appears 
here  was  a  charge  Of  St.  oh  all  wool  fells,  and 
his  for  defence  of  the  sea ;  and  in  the  15th 
aken  away  in  the  parliament. 

I  shall  conclude  this  with  the  25  of  Ed.  3. 
S^o  ilobbelters  were  to  go  out  of  their  counties, 
inless  by  common  cousent  This  statute  is  ge- 
neral for  defence;  there  is  no  eicception  :  if  an 
^nemy  do  ihvade,  the  pariiament  believes  the 
Kingdom  is  provided  for.  Yea,  saith  Mr.So- 
icitar,  the  aebject  is  not  charged  to  go  out  of 
;he  county,  that  is,  upon  summons,  ad  exerci" 
turn  ;  for  summons  is  twofold.  First,  a  sum- 
nons  ad  eiercitum,  and  then  a  generol  som- 
inons.  By  the  Summons  ad  exercitumf  only 
hose  were  to  go  that  did  hold  by  tenure ;  and 
:hey  say  it  is  encaknier  droit,  to  be  charged  out 
>f  their  counties.  It  is  true,  about  this  time 
here  are  some  records  of  16  and  18  Ed.  3,  in 
he  Eicheouer,  where  charges  are  laid  on  the 
aihject  for  bobbeliers,  and  such  things :  but  you 
(hall  find  in  the  Exchequer  that  the  money 
rarae  thence,  which  was  before  the  statute ; 
;hese  things  were  the  grievances  complained  of. 
^  the  practice  there  will  not  expound  the  sta- 
Mte,  for  the  contrary  practice  did  beget  the  sta- 
:ute.  But  the  last  of  these,  in  24  Ed.  3,  who 
was  an  active  prince,  and  maintained  wars,  and 
^  h'ld  great  ocdiasion  for  moneys,  and  so  chaig- 
?d  the  people  higher  than  they  would  endure ; 
or  which  be  did  afterwards  repent,  and  desired 
:o  be  prayed  for,  and  therefore  there  were 
jiven  impositicms  on  nierchants ;  all  wht^'h  I 
pass  over,  ohiy  this  out  of  the  Roll,'50  fid.  3,  | 

VOL.  Ilf.  I 


fli.  94.  'It  is  the  lord  Latimer's  Case,  a  privy- 
counsellor  and  chnniberlain  to  the  king;  tliere 
was  n  complaint  in  parliament  ngainst  him  ftir 
divers  things,  whereof  one  was  for  laying  an  im- 
position upon  merchandize.  In  his  ju!^titication 
he  pleads  the  command  of  the  king;  and  fc^r 
that  particular-  he  whs  sentenced,  imprisoned^ 
fined  and  ransomed ;  so  careful  were  they  to 
revive  that  law.  And  that  sentence  of  his,  % 
Hie.  9,  made  the  great  lords  so  unwilling  to 
talk  of  the  defence  without  parliament. 

And  so  i  come  to  that  of  2  Kic.  9,  upon 
which  I  must  insist,  for  that  it  is  of  great  weight. 
It  doth  appear,  as, well  by  the  consultation  it- 
self, as  by  history,  that  the  realm  was  in  great 
danger  from  several  parts ;  as  from  France^ 
Scotland,  &c.  and'  that  the  danger  was  so  in- 
stant, that  it  could  not  5tAy  for  a  parliamentary 
supply :  therefore  the  coimcii  of  the  king  were 
to  consider  of  it ;  they  know  not  what  to  ad- 
vise; they  meet  together,  they  had  no  time  to 
call  n  parliament ;  but  the  lords,  both  temporal 
and  spiritual,  and  sages  of  the  reafan,  consider* 
ed  what  to  do,  when  the  safety  of  the  kingdom 
laid  so  at  the  stake.  The  resolution  of  these 
lords  and  sages,  who  were,  as  I  conceii'e,  the 
judges,  propter  exceUentiam,  conclude  that 
there  was  no  way  but  by  parliament  ^  and  all 
this  was  for  delence,  and  against  an  instant 
danger,  which  could  not  expect  suuimons  of 
parliament.  And  the  lords  themselves  rather 
lend  money  out  of  their  own  purses,  than  ad- 
venture that  which  Latimer  did;  which  indeed 
was  the  ground  which  made  them  wary. 

To  this  there  were  many  answers,  yet  all  will 
fall  olF.  It  is  true,  that  it  is  no  act  of  parlia- 
ment ;  yet  such  a  resoliitidn,  that  had  it  been 
300  years  before,  would  have  done  much.  The 
weight  of  this  is  thus:  if  this  had  been  a  parlia* 
ment,  there  is  little  doubt  what  this  resolution 
would  have  done:  for  the  matter  we  have  the 
resolutfon  of  the  upper  house ;  and  how  the 
commons  would  have  revolved  in  a  point  of 
liberty,  we  may  easily  conceive.  Here  we  have 
the  judges  opinions  in  point  of  the  legal  power 
of  the  king,  what  the  king  would  do,  as  well  as 
what  he  should  do :  and  in  things  of  this  nature, 
the  judges  are  the  king's  council.  And  as  in 
the  great  council,  (the  parliament)  they  sit 
there  for  counsel  in  things  that  belong  to  mat- 
ters of  law,  so  at  this  tmie  in  this  assembly, 
which  was  instead  of  a  parliament,  these  were 
not  lef^  out,  being  best  able  tn  declare  the  rule; 
and  this  was  about  two  years  after  Edward  the 
third's  death T  he  could  not  then  have  any 
other  than  the  council  of  his  grandfather;  and 
of  their  resolution  was  that  the  king  could  not 
charge  the  subject  out  of  parliament:  and 
though  it  was  no  act  of  parliament,  yet  it  had 
the  honour  to  be  so  accouDted,  else  it  had 
never  b.een  entered  upon  tlie  parliament-roll. 

But  it  is  said,  by  way  of  oojection,  that  Ri- 
chard the  second  was  then  no  infiint.  True, 
he  was  so,  but.  he  had  a  brave  man  for  his  pro- 
tector, John. of  Gaunt ;  and  he  had  doubtless  a 
select  council,  and  ihey  were  as  fearfol  as  might 
be,  that  nothing  rhould  be  dune  that  mi|;ht 
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bono  publico  ■;  and  upon  the  recordj  the  judg* 
inent  was  delivered  6o,  because  tonat  in  pr^w 
dicium  pnpulL 

I  shall  remeinber  the  grants  of  tonnage  and 
poundaj^  to  Hen.  4,  and  the  grants  usually  to 
iiim  were  temporary  and  upon  occasion,  and 
not  fur  life,  until  afterwards-;  and  in  bis  tinnc 
they  were  for  the  defence  of  the  sea  and  king- 
do'm  :  and  it  was  granted  upon  cond'tton,  that 
*  it  should  be  confessed  it  was  granted  of  loan^ 
and  not  of  rit>ht.  9  Ben.  4,  m.  16,  and  11  lien. 
4,  m.  45,  and  13  Hen.  4,  n).  10,  which  is  the 
fullest ;  tliey  make  a  protestation  it  shall  not 
be  drawn  into  example ;  yet  all  that  time  were 
imminent  dangers. — But  it  was  said,  we  can- 
not shew  that  purely,  and  simply,  and  solely, 
it  was  ever  granted,  but  with  a  mixture  of 
other  things,  as  that  of  tenths  and  fifteenths. — 
But  tke  parliament  was  so  wary,  that  they  did 
sever  them,  and  lay  the  tenths  and  fifteenths  by 
themselves,  and  tonnage  and  poundage  by  it* 
self;  for  though  they  are  the  same  acts,  yet 
upon  the  matter  they  are  several. 

I  am  now  come  to  Henry  the  5th*8  time ;  and 
for  him  there  is  not  much,  but  like  Henry  4, 
Parliament  Roll,  1  lien.  5,  m.  17,  a  grant  of 
tonnage  and  poundage  for  the  defence  of  the 
realm,  and  safe-guard  of  the  sea,  wkh  a  protest* 
ation  that  they  ^lould  not  he  cliarged  fur  tiie 
time  to  come.  .  I  think  after  this  time  we  find 
no  more  protestations  or  grants  upon  condition. 
But  that  %\  hieh  I  argue  from  these  grants  made 
in  tliis  manner,  is,  sure  it  was  the.  opinion  of 
the  parliament,  that  they  were  not  bound;  and 
tlie  king  by  his  acceptance  doth  acknowledge  so 
much :  no  landlord  accepts  that  from  the  tenant 
as  a  gif^  which  J«e  may  command  as  a  duty  ; 
and  to  take  it  on  terms  so  advantageous  for  Ine 
subject,  and  not  only  give  an  acquittance  fur  it» 
but  put  it  on  record  as  in  point  of  right.  Bat 
here  is  an  affirmation  of  the  commons ;  and 
tl*ough  they  cannot  make  a  law,  yet  rh^t  which 
they  do,  and  the  king  accepts,  shall  be  oP  a 
strong  proof.  Again  :  It  is  true,'y(k.'i  shall  not 
charge  tlie  subject  with  tonnage  and  poundage 
witliouc  parliament ;  but  shall  not  the  subject 
be  charged  another  way  ? 

To  what  end  would  that  protestation  have 
served,  that  the  king  should  do  it  another  way? 
And  it  is  all  one,  if  the  commons  bear  the  charge 
of  defence,  whether  they  bear  it  by  tonnage  and 
poundage,  or  otherwise;  for  that  which  falls  on 
the  particular,  falls  on  the  other.  To  chaige 
them  thus,  were  as  if  tlie  king  should  say,t]ioQgh 
I  cannot  charge  you  this  way  by  tonnage  and 
poundage^  yet  I  will  charge  you  another  way. 

In  tlie  time  .of  Henry  the  6th. there  is  little* 
— I  come  next  to  the  time  of  £dw.  4,  wherein, 
though  there  is  not  much  upon  statute,  yet 
there  is  a  speech  of  his  that  shews  much  of  this. 
7  £d.  4,  Pari.  HoU.  1,  thei^  was  a-speech  made 
and  cited.  The  king  first  protests,  which  was 
not  itnmediately  upon  his  coming  to  the  crown^ 
that  he  will  live  ot  his  own,  and  not  chaige  the 
commons  but  in  cases  extraordinary,  and  those 
burdens  too  should  lie  tecundum  tnortm  9«m* 
ram  ;  aod  that  he  hopes  they  will  be  as  team 


wrong  the  king  in  his  prerogative.  It  is  true, 
they  had  a  power  of  doing  things  by  parliar 
ment,  yet  that  was  no  act  to  restrain  the  king, 
but  an  act  of  necessity:  the  king  was  an  intent, 
and  therefore  it  was  requisite,  that  during  his 
siiinority  nothing  should  be'  done  but  in  par- 
liamodt,  especially  that  concerned  the  king- 
dom ;  which  was  not  a  usurping  of  the  regsd 
power,  but  a  provident  care  ot  the  kingdom 
and  him :  and  they  do  protest  in  that  roll  a|;ainst 
incroachmeu is  upon  tlie  royal  poMer;and  to 
say  that  is  good,  whiclt  is  to  an  ill  intent,  in  a 
strange  construction. 

Ttiey  say  that  this  consultation  was  for  fo- 
reign  wars;  for  that  Bre >t  and  Citlais  were  in 
danger,  and  to  be  prnvidtd  for:  and  for- fO' 
reii;u  w^ars  it  is  ngreed  tlie  kingdom  could  not 
be  charged.  To  this  1  answer,  admit  a  mixture 
of  Wars,  yet  every  one  looks  home  first :  we 
have  a  care  of  ourselves  first :  but  they  would 
have  made  no  such  dilTerencc,.if  the  debate  had 
been  for  both.  However,  the  lords  conplude 
the  king  cannot  charge  without  parliament. 

But  I  cannot  leave  this  objection,  but  shall 

5;ive  a  particular  answer ;  though  Brest  and  Ca- 
ids  might  be  in  danger,  yet  that  was  no  part 
of  this  consultation ;  for  it  is  said  in  that  con- 
sultation, that  ill  a  former  parliament,  sufficient 
provision  was  made  for  tlu^n.  True,  they  were 
in  danger,  but  provided  for  in  parliament  be- 
fore ;  and  that  which  clears,  ail,  under  favour, 
there  is  not  a  word  in  that  consultation,  but  is 
merely  for  the  defence,  and  no  relation  to  a 
foreign  war.  I  end  this  kind's  reign  with  the 
8  and  p  Uic.  2,  rot.  10,  where  is  a  consultation 
with  Jolm  of  Gaunt  for  foreign  wars,  and 
others  mixed  together.  It  appears  tlie  subject 
is  not  chargeable  out  of  parliament. 

And  so  I  come  to  Hcmy  the  fourth's  time, 
fi  Hen.  4,  hath  been  urgeo,  and  an  answer 
•given  to  several  commissions  for  Calais,  and 
for  the  defence:  there  was  then  a  complaint| 
and  a  desire  that  those  commissions  might  be 
recalled.  It  is  true,  we  find,  not  this  granted 
expressly ;  but  as  no  graiit,  so  no  denial;  andgs 
we  take  it,  it  was  granted.  This  time  of  Henry 
the  fourth  did  yield  many. instances  that  the 
king  cannot  charge,  though  for  the  publick  de- 
fence. I  shall  j-e member  a  record  which  the 
Other  day  I  vouched.  Par.  Rol.  13  Hen.  4> 
m.  43.  It  was  upon  an  action  of  the  case 
yv'hich  we  find  in  the  books,  11  Hen.  4,  which 
was  pleaded  in  13  Hen.  4.  There  was  an  office  of 
,  measurage  erected  and  granted,  and  a  fee 
granted  in  it ;  this  was  complained  of  in  parlia- 
ment :  first,  an  action  was  begun  at  law  11,  and 
in  13  lien.  4,  a  complaint  in  parliament;  and 
they  complain  that  this  was  against  the  statute, 
that  no  taxes  nor  taillages  should  be  laid  upon 
the  subject ;  and  the  answer  is,  let  the  statute 
be  observed.  This  use  I  make  of  it;  this  doth 
not  ouly  shew  the  confession  of  the  tiling,  ihat 
this  ought  not  be  laid,  but  t  h-it,  this  statute,  De 
Tallagio  non  Concedcndo,  was  to  be  a  statute : 
and  this  statute  was  not  for  aids  that  come  to  the 
king  in  particular,  but  against  any  char|j:e  laid 
by  the  king  u^a  the  subject^  though  it  be  pro 
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of,  aod  lind  to  him  as  to  his  predecesson,  say- 
ing chat  be  wouJd  latr  no  charge  upon  them,  but 

in  extraordinary  things. 

This  shews,  that  what  was  granted  by  the 

commons,  thouj^h  upon  extraordinary  occasion, 

WAS  not  oat  of  duty,  bat  oat  of  tenderness;  and 

this  was  a  good  while  after  his  victory,  and 

could  not  upon  the  matter  be  called  a  brokage. 

And  this  falls  not  under  the  answer  of  Mr.  So- 
licitor, that  monev  was  borrowed  of  the  poor 

men,  and  reason  that  they  should  be  paid  again. 

—But  those  loans  were  by  way  of  commission, 

and  not  to  some  poor  men,  but  they  did  con- 
cern the  general.     And  though  Rich.  3,  had 

reason  to  bring  in  good  laws,  b^use  of  the  de< 

feet  of  his  title,  yet  my  lord  of  St.  Albans  called 

it  a  kind  of  brokage  to  get  the  people's  good 

will ;   yet,  however,  this  must  be  a  declaration 

of  both  houses  of  parliament ;   and  it  was  not 

wo  much  odered  by  Rich.  3,  but  because  £dw. 

4  had  made  many  borrowings. 

I  come  now  to  Henry  the  7th's  time.    That 

which  hath  been  press«l,  is  the  19  Hen.  7,  c. 

11.      Provision  that  the  king's  servants  that 

were  to  attend  upon  him  in  the  wars  out  of  the 

counties,  should  oe  paid ;   then  if  they  were  to 

Jbave  it,  then  d  fortiori^  they  that  were  not  to 

attend.     This  shews  that  the  king  is  to  be  at 

the  charge,  and  not  the  subject.     The  answer 

is,  this  extends  to  foreign  wars,  and  then  no  rea- 
son bat  that  they  should  be  paid  ;    and  so  will 

■ot  serve  our  turn.     If  there  be  such  a  dificr- 

ence  between  foreign  and  home  wars,  why  do 

Dot  the  acts  of  parliament  make  a  difference  ? 

the  words  are- general,  and  extend  to  wars  out 
of  the  realm  and  in  the  realm ;    and  where  the 

Jaws  do  not  distinguish,  neither^  I  hope,  wili 
your  lordships. 

Now  I  come  to  Hen.  8,  who  was  as  unwilling 

to  beg,  as  powerful  to  command.  13  Hen.  8, 
cap.  So,  the  king  desires  for  some  necessity  of 
sovernment,  and  against  an  fnstant  occasion,  to 
nave  power  to  make  a  proclamation  for  govern- 
jnent,  and  to  do  it  under  penalties^  A  law  sea- 
sonable for  that  time,  though  it  continued  in 
£d.  6.'s  time.  As  he  would  have  liberty,  which 
lie  could  not  have  without  parliament,  to  lay 
these  kind  of  penalties*  on  men  ;  so  the  parlia- 
ment was  as  careful  to  give  him  no  liberty  to 
lay  any  charge  upon  their  estates,  lands,  'or 
goods.  So  as,  though  for  the  natural  govern- 
ment they  leave  him  a  power  to  lay  penalties 
upon  others ;  ^et  to  lay  any  thing  upon  their 
gotids,  that  which  is  meum  et  tuum,  he.  had  no 
Uberty ;  which  is  a  declaration  of  the  opinion 
of  the  parliament,  that  by  the  common  law  he 
could  not  do  it. 

Dift  in  the  preamble  of  the  act  it  is  said, 
that  there  is  some  intimation  of  the  power 
of  the .  king,  if  he  will ;  and  open  that  pre- 
amble indeed  Cowel  would  have  built  the 
roval  power  of  the  king.  But  Cowel  was  mis- 
taken, and  had  hie  reward.  It  is  true,  there  is 
something  in  the  act  that  speaketh  of  the  regal 
power  in  necessity,  but  not  absolute ;  and  that 
too  came  in  by  the  penning  of  it  on  the  king's 
Asd  il  flcD.  Of  your  lordships  know  his 


power,  and  how  he  was  not  to  be  resisted  in 
small  things.  If  he  could  pull  down  those  ah- 
beys,  what  could  he  not  do  ?  Therefore  it  was 
not  iitr  them  to  question  with  the  kins  upon  the 
penning  of  his  preamble,  hut  a  dutifulness  in 
ihem  to  conform  themselves.  And  when  there 
was  provision  enough  n\ade  against  that  in  the 
act  afterwards,  it  had  been  a  weakness  of  the 
house  so  to  do. 

Yea,  the  net  was  that  tlie  king  coold  not 
charge  the  lands  nor  goods ;  but  there  is  no 
such  thing  in  our  case.  It  is  true,  there  is  no 
immediate  charge  laid  upon  tlie  lands  or  goods, 
but  in  substance  and  consef|uence  there  is  a 
charge.  It  is  all  one  to  me  in  substance,  where 
my  life  and  benefit  is  the  same  in  either  way. 
And  if  I  am  taxed  secundum  ttatum  et  Jacul' 
iatetj  I  must  pay  ttie  money  out  of  my  estate ; 
and  in  the  penning  of  an  act  *  non  litigator  do 
'  verbis  sea  de  intentione.'  And  if  I  ant 
changed  and  pay  not,  my  goods  are  taken  away, 
and  sold ;  so  it  is  all  one  to  me,  as  if  it  had 
been  laid  upon  my  coods. 

For  the  times  of  L.  6,  queen  Mary  and  queea 
Elizabeth,  and  his  late  majefity  king  James,  ( 
shall  put  my  observation  of  all  these  into  one. 
I  find  not  much  upon  the  Parliament  Rolb  for 
these  four ;  few  statutes  were  made,  yet  in  every 
one  of  these  is  offered  one  act  of  parliam^t, 
which  is  a  stronger  proof  than  any  of  thos* 
which  have  been  urged,  and  such  proof  as  doth 
only  come  home  to  the  defence  of  tl>e  kingdom, 
in  case  of  extraordinary  defence,  in  case  of  ne* 
ccssity,  and  in  ca^  of  invasion.  All  this  ariseth 
out  of  the  consideration  oC  tlie  penning  of  the 
s^ttite  of  tonnage  and  poundage,  in  the  begin* 
ning  of  every  of  their  reigns.  The  act  that  I 
mention,  is  1  Jac.  where  it  is  said  to  this  effect, 
that  there  may  be  times  of  necessity  where  trea* 
sure  is  not  to  be  wanting ;  and  it  is  unfit  tho 
treasury  should,be  unprovided  at  any  time  upon 
necessary  occasions;  and  therefore  they  grant 
tmto  the  king, '  tonnage  and  poundage.  But 
liow?  not  foi;  ^iiid  pro  ^im,  not  merely  for 
defence,  but  towards  the  defence  of  tlie  king* 
dom.  Then  by  the  judgment  of  the  parliament 
this  being  not  granted  formerly^  but  towards 
this  defence,  and  towards  his  great  charges^ 
therefore,  by  that,  the  charge  by  the  laws  ought 
to  lie  upon  the  king. — ^Now,  my  lords,  if  tho 
king  were  not  b«)und  to  the  defence  of  tlie  king- 
dom, whether  or  no  would  he  accept  it  on  thess^ 
terms;  and  whether  it  seems  aot  more  than 
probable,  that  in  case  of  necessity  the  charge 
may  not  be  laid  on  the  subject.  1  £d.  6,  c.  13. 
Maria  cap.  18, 1  £liz.  cap.  19, 1  Jae.  cap.  331, 
are  the  several  grants  of  tonnage  and  poundage. 
I  conclude  this  part  with  .the  times  of  bis . 
majesty  that  now  is,  which  in  the  point  of  de- 
fence have  been  stroni^er  aud  greater  than  be- 
fore, both  in  point  of  laws,  and  in  matter  of  ex- 
ample. I  take  my  beginning  in  this  upon  that 
parliament  3  Car.  upon  the  Petition  of  Right* 
and  his  majesty's  Answer  and  Judgments  to  that 
are  something  home. 

The  Commission  of  Loans  and  Benevolence;, 
the  necessity  of  the  time  did  require  an  instant 


Bupply ;  and  it  appears  by  tlie  Coaunisaioii, 
that  there  was  a  necessity  vvhicb  coutd  not  stiiy 
for  a  supply  another  way,  and  your  lordships 
kouw  wiiat  was  done  in  tins,  'i  his  Curnmissiou 
was  nut  to  borrow  of  a  few,  but  it  was  general, 
with  an  equal  and  proportionable  weigi it;  and 
this,  as  it  appears,  was  for  the  defence  of  the 
kingdom,  it  hath  beeu  said,  that  mention  is 
made  of  supply  for  the  Palatinate,  and  to  send 
aids  to  Denmark.  True,  it  is  so  ;  but  ttiat  of 
the  Palatinate,  and  that  of  Denmark,  do  upon 
Uie  matter  concern  us ;  for  that  war  being  upon 
oar  resolutions,  there  was  a  kind  of  engagement 
laid  upon  us. 

In  that  Commission,  there  appears  more  tlian 
a  possible  danger  to  the  kingdom  ;  there  was  a 
necessity,  yet  this  was  laid  down,  it  held  not ; 
and  in  pursuance -thereof  there  was  an  Order, 
1» hereof  we  have  a  copy  ;  it  is  in  the  Exchequer 
moved  by  the  king*s  Attorney  for  staying  the 
proceedings  for  money  spent  about  Loanii, 
which  was  i)y  his  majesty's  gracious  command, 
wherein  his  majesty  did'prevenc  the  commons 
(Jesire. 

The  Petition  goes  on,  that  there  were  soldiers 
bitieted  in  several  parts,  and  there  was  a 
charge ;  and  this  was  after  a  late  foreign  war,  an 
enemy  then  known  and  declared*;  there  was  a 
necessity  for  instant  defence,  and  to  stand  upon 
our  gu.ird  ;  the  enemy  mi^ht  in  a  short,  time 
have  been  upon  our  coasts :  yet  your  lordships 
know  what  was  said  to  that.  And  as  the  Pe- 
tition looks  back  to  those  things  that  are  taken 
off  their  handi),  lo  it  looks  forward,  and  pro- 
vides, tlukt  no  such  things  should  be  taken 
hereafter  by  the  power  of  the  king  oinne,  al- 
though upon  matter  of  necessity.  And  ail  this 
v^s  a  Petition  not  of  favour  merely,  but  in  point 
of  right,  according  to  our  laws  and  statutes, 
which  are  the  statute  25  £d.  1,  ti>e  sUtute  De 
Taliagio  non  Concedendo,  and  Magna  Charta, 
the  ground  of  ail.  And  to  all  these  his  majesty 
promiseth  such  things  should  be  done  no  more. 
And.  they  not  content  with  this*  bis  majesty 
gives  this  answer,  *  Soit  droit  fait.' 

I  cannot  leave  tins  great  strength  thus,  but 
Bring  it  home  to  this  very  case.  The  substance 
of  tiiis  Petition  being  for  charging  of  the  subject 
out  of  parliament  by  the  royal  power,  when  this 
Petition  had  passed  the  lower  nonse,  it  came  to 
the  lords ;  and  upon  some  motion,  there  was  a 
proposition  of  a  having  to  be  put  in  the  end  of 
the  Petition,  saving  the  sovereign's  ])0%ier, 
which  bis  m^esty  is  entrusted  with  for  tite  de- 
fence of  tile  kingdom.  All  this  your  lordships 
know,  that  after  several  conferences^  in  the 
conclusion  the  Petition  passed  without  any  Sav- 
ing. ' 

My  lords,  upon  what  reason  this  Saving  was 
left  ont,  your  lordships  may  see  by  the  record, 
which  your  lordships  and  the  rest  of  the  house 
best  know,,  and  whether  upon  this  reason  or 
not. — ^That  die  laws  the  Petition  went  on,  whe- 
ther the  Saving  would  stand  with  those  laws. 

My  lords,  it  appears  that  thfi  first  Answer 
wfts^  that  the  laws  should  be  put  in  execution ; 
jeiin  tl^«€liMetker«isputinaiafiiig  of  tiM 
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prerogative:  but  tbif  Answer  did  not  sitisfj; 
and  therefore  tliere  was  a  general  ADs«er, 
*  Soit  droit  fait/  But  now  what  w&sgnnteii 
by  the  last  Answer  more  than  by  Uie  fucgur, 
only  that  the  law  was  left  more  absolute? 

As  to  that  commiss'ioo  of  advice  for  consiik- 
ration  of  means  to  raise  supplies,  and  it  ws^  tcr 
defence,  and  a  necessary  defence,  and  that  M 
nbt  bear  delays,  that  commission  was  laid  dovi 
by  his  majesty  ;  yet  in  thut  there  was  do  mnt 
than  this  consideration,  kow  supplies inigitio- 
stantly  be  raised,  which  could  uot  endure  de- 
lays by  impositions  or  oilierwise,  thai  is  stii 
lawful  ways.  If  there  had  been  any  to  hy  i 
charge  on  the  subject  by  way  of  loan,  theo  that 
commission  bad  not  been  excepted  &gs:nM; 
yet  his  majesty  tras  pleased  to  ksy  dowa  tk 
upoa  the  desire  of  the  house. 

I  conclude  with  that  which  I  conceive  to  be 
the  judgment  of  both  houses  in  point.  It  ii  the 
judgment  of  both  houses  against  the  Seram 
touchi'd  upon  by  Mr,  St.  John,  wliich  I  sUl 
press  as  far  a&  it  will  be  applicable  to  our  on. 
— The  .Sermon  was  to  shew  the  power  of  ibe 
king  in  case  of  necessity  to  lay  a  chaqi;e  on  tk 
subject  wii bout  a  parliament.  W ben  tltis  caae 
into  the  lower  bou^e,  this  was  the  main  ud 
principal  charge,  I  say  not  the  sole  cbarp:- 
When  it  came  into  the  upper  house,  there :: 
was  pressed  against  that  divine  by  tiie  kiri|'i 
counsel ;  and  it  appears  by-tbe Journals  ot  u 
upper  house,  that  the  crime  was,  tiiat  he  sbould 
shew  the  king's  power  to  cliarge  the  subjec: 
without  parhament.  -  It  appears  by  the  uui 
journals,  that  the  Doctor's  excuse  was,  that  he 
meant  nothing  but  to  shew  what  kings  miKi^ 
do  in  extreme  necessity  of  danger.  And  ^uu; 
lordships  may  read  m  his  Sermon,  that  he 
speaks  of  necessity,  not  attending  the  slow  mo- 
tion of  parliamentary  advice;  to  that  it  s 
pinched  on  extreme  necessity :  but  neitkcrooe 
excuse  nor  the  other  did  serve  bis  torn.  T*^ 
oflFenoe  is  acknowledged^  subnuasion  msde  m 
both  houses,  and  the  Sermon  called  in  by  pro* 
clamatioo.  Ay,  but,  saith  Mr.  Si^tor,ihi 
Sentence  was  for  other  matters.  I  say  not,  bat 
that  the  Seiitance  was  for  this  thing  alone: 
tiiere  were  other  tfainea,,  but  the^  were  ooly  bf 
the  bye ;  only  occasioned  by  this.  Now  iw* 
far  this  case  comes  to  our  casci  I  leave  to  josr 
lordships  Judgaieots. 

^     The  Fourth  Day*s  An GyiiEiixof 
Mr.  HOLBORNE. 

May  it  please  your  kirdships  ^  I  hare  tha 
far  gone  on  in  my  proof  from  reason,  boob^ 
cases  and  authorities,  all  being  of  highest  na- 
ture, that  is,  bv  the  laws  of  £ngiaDd ;  thsi  tbt 
king  cannot  charge  his  sul^ects  intboDt  their 
consent  in  parliament,  though  iiht  pro  ieu 
pubtko^fiT  for  case  of  necesN^..  It  bow  if* 
maineth  that  I  offer,  what  eitber  the  nnctict 
hath  ever  been  in  the  beat  times,  and  me  cob* 
trary  practice  decried  from  time  to  tioie.^lB 
tills  I  shall  do  a  work,  of  supereragation.  J(  * 
not  material  what  the  practice  is,  if  the  M 
be  onoesettiid.    Alawonceinad^oia^nikth 
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vA\  ftacike  affciVardg.  And  u  a  law  b  law 
before  practice,  90  it  10  law  agaipH  practice : 
T€t  because  practice  may  be  an  expoWtor  of 
law,  especially  vnhtn  the  words  may  seem 
general,  I  shall  shew  from  age  to  age,  that  the 
sui^jects  without  their  ajosent  could  not  be 
charged. 

Fruin  the  practice  of  the  kii^  thetnselresy 
eveo  in  ail  ages,  that  on  extraordinary  occa- 
sions they  have  resorted  goto  parliaments ;  and 
when  tbcfy  could  not  do  good  by  that,  they  have 
made  many  borrowingSt  as  appears  by  the  Par- 
liamen ('Rolls.  What  other  courses  they  have 
taken,  your  lordships  liave  heard  upon  the  former 
argument.  And  when  the  king  received  these 
supplies,  it  came  voluntarily,  uid  with  protes- 
tation, tliat  those  things  should  not  be  drawn 
iuto  example. 

I  filuill  go  now  to  the  practice  of  the  subjects 
part.  First,  I  shaU  go  as  high  as  the  Saxons 
time.  That  of  Danegelt  did  begiu  by  a  common 
consent :  and  in  the  very  laws  in  Mr.  Lambert, 
it  is  said  ilututum  est.  Though  it  alwajs  did 
not  signify  a  statute,  yet  when  it  was  written 
by  one  that  knew  the  laws,  and  writ  of  the 
laws,  it  must  be  so  taken.  Tilbuiiensis  saitb, 
as  it  was  the  act  of  the  king,  so  it  was  the 
petition  of  the  commons ;  '  Statutiim  est  a  re- 
^  gibus/  still  the  king.  It  is  strange  in  that 
time  of  Ethelred,  when  Danegelt  was  so  .great 
mnd  common  as  it  was,  the  subject  being  easily 
drawn  unto  it,  that  the  king  should  not  ask  it, 
when  he  might  have  it  for  asking.  But  this 
I>anegelt  being  raised  by  Ethelred  upon  emer-' 
gent  occasions,  as  it  was  not  like  to  be  always, 
90  the  provision  was  not  for  all  times.  After 
him  came  in  some  of  the  Danish  kings,  and 
they  continued  the  Danegelt.  And  what  be- 
came of  those  that  were  the  collecton  of  the 
I>anegelt  between  Ethelred  and  the  Confessor, 
doth  appear  m  Huntingdon,  and  how  the  peo- 
ple did  decry  it  in  general ;  then  it  was  laid 
down  ut  graviawimm^  as  appears  in  Ingulphus. 
.  Edward  the  Confessor  he  laid  it  down.  At 
the  Conquest,  still  they  go  on  with  the  Dane- 
^It.  It  was  part  of  the  terms  made  by  the 
people  with  several  kings,  that  it  should  be 
belaid  down:  and  king  Steplien  did  promise 
to  lay  it  down;  though  notwithstanding  they 
did  now  and  then  take  it  up.  In  Hen.  S*8 
time  yet  still  more  complaints,  and  that  was 
left  out  of  the  charter  or  king  John.-^The  use 
of  all  this  is.  That  though  there  were  a  practice 
under  pretence  for  defence  of  the  kiugcrom,  yet 
the  people  did  decry  it;  it  was  not  such  a 
practice  as  could  bring  in  a  law. 

When  panegek  was  thus  laid  down  for  the 
time  of  king  John,  Hen.  3,  and  Ed.  1,  in 
which  times  practice  for  shipping  will  not  be 
material,  for' in  all  those  times  Uie  very  ship- 
ping itself  was  decried,  pari*  85  Ed.  1,  there 
the  very  charges  of  the  subjects  for  shipping 
were  the  compbunt,  the  complaint  is  the  tning 
I  am  upon.  After  the  SS  Ed.  1,  and  the  sU- 
tote  De  Talkgk)  non  Concedendo,  the  course 
of  these  proceedings  did  alter;  for  before  in 
i^bei^ntfitfth  whts  tfader  a  great  peoal^, 
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and  29  Ed.  1,  m.  10,  he  contracts  for  his  shipa^ 
and  they  go  at  his  charges.  P.  76,  Ed.  1,  Rot. 
35,  Rtfginald  de  Grey,  wh^n  the  Scot?  entered 
the  kingdom,  he  was  commanded  to  bring  sea* 
men  out  of  their  counties,  and  he  durst  not 
without  money ;  and  thereupon  he  had  money 
out  of  die  exchequer. 

But  the  answer  was.  This  was  for  Scotland. 
-—For  that  no  doubt  this  War  was  at  home,  for 
in  the  26  the  Scots  had  entered  the  kingdom* 
Br.Trin.3S£d.l,Rot.  11. 

I  come  now  to  Ed.  S'stime;  there  isnol 
much  i^ainst  us,  but  for  us.  This  I  shall  ob- 
serve, th^t  tlie  first  writ  that  went  out  waa  9 
Ed.  %  It  is  true  a  Mandamus  went  out  for 
shipping,  and  against  an  enemy,  and  for  defence 
of  the  kingdom ;  hot  how  ?  Not  a  *  Mandamus 
'  firmiter  mjungeates,'  nor  '  sub  poena  foris- 
'  focturae,'  but  a  '  Mandamus  rogautes,'  and 
the  m^ans  of  compelling  '  quatenus  honorem 
'  nostrum  et  salvationem  vestrum  diligitis.'  So 
you  see  how  the  course  of  the  law  altered  ia 
that  time. 

I  come  to  Ed.  3,  for  I  will  but  touch  upon 
every  time,  and  offer  but  one  thing  to  shew  the 
practice  in  it.  As  I  find  a  statute  in  the  be* 
ginning  of  his  reign,  concerning  provision  made 
for  wars,  so  I  find  an  execution.  Rot.  Scot.  1 
Ed.  m.  3,  there  went  out  two  writs,  and  they 
were  concerning  raising  of  shipping,  and  in 
respect  of  the  Scots  entering  that  year.  This 
is  that  I  put  it  for,  to  shew  that  upon  that  occa- 
sion 1  Ed.  3,  soldiers  were  paid,  although  for 
the  wars  in  Scotland.  It  doth  recite  diat  tb« 
Scots  had  entered  the  land  that  yeaf,  aud  did 
make  forther  preparation ;  and  if  they  could 
not  have  their  peace  on  their  own  terms,  ihey 
would  proceed.  '  Consideratisetiampericulis,^ 
for  it  WHS  io  ariiculo  neceuUatii;  he  giveth  a 
command  that  there  should  be  ships,  but  it  is 
^a  '  mandamus  rosantes,'  notliing  at  all  bj 
compulsion  or  forreiture  in  the  writ,  <  sicut 
*  honorem  nostrum/  It  appears  by  the  writ» 
that  he  said,  he  sent  inoney  at  that  tune  for 
(be  victuals  for  the  soldiers;  and  this  very  writ 
waa  *  pro  salvatioue  regni,'  and  that  we  could 
not  be  safe  without  shipping :  and  this  w^  in 
a  pure  and  innocent  time. 

I  will  not  say,  that  in  all  the  actions  of  Ed^ 
3,  he  never  broke  this  rule :  your  lordship  know 
what  wars  he  had,  and  what  necessities,  and 
what  those  necessities  brought  him  to;  but  b« 
was  so  far  from  justifying  of  himself  as  it  ap* 
pears  by  Daniel  s  History,  that  he  sent  to  tat 
archbishop  of  Canterbury,  to  pray  for  himj^ 
and  desire^  the  people  not  to  think  ill  of  him 
for  laying  those  charges  upon  them  in  case  of 
necessity.  12  Ed.  3,  Ror  Aim'.  Your  lord- 
shins  shall  see  upon  that  acknowledgment,  how 
he  began  to  alter  his  course.  Parliament  Roll, 
IS  Ed.  3,  though  he  laid  chaijges  before  now,' 
he  calls  a  parliament,  and  desires  supplies  for 
shippihg'that  way ;  and  that  acknowledgment 
12,  will  answer  home  that  famous  year  of  TO 
Ed.  3. — ^Neat|  my  lords,  to  shew  the  decnring 
of  the  people  in  this  time  of  shipping  itself  ia 
the  rolls  of  jU  and  51  Ed- 1>  there  the  peoplf 
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ini;  of  a  treasurer ;  tliey  called  i^  antifuu$  mar. 
And  it  was  5  £d.  3,  in  a  parliament,  but  re- 
pealed  15  Ed.  3.  And  for  ancient  land  of  the 
crown,  they  were  not  devisable  oat  for  that 
reason :  and  that  none  should  buy  the  land 
of  the  crown,  tor  it  was  not  alienable  in  that 
time. 

My  lords,  in  the  form  of  our  gorernment, 
the  king  in  the  supposition  of  the  laws  bad  all 
these.  By  the  books  cited  by  Mr.  St.  John^ 
nil  were  in  the  crr>wn,  and  being  so,  they  were 
for  the  service  of  the  kingdom;  and  that  is  the 
reason  tliat  all  land  is  held  immediately  or  me- 
diately of  the  king.  A^  a  lord  of  a  manor, 
when  he  hath  a  circuit  of  ground,  he  letts  one 
part  to  one  man  to  plow  in  kniglits-service, 
and  part  he  keeps  for  himself.  So  the  king 
when  all  was  in  him,  he  disposed  of  some  for  tlic 
service  of  the  kingdom.  Hence  arisetb  the  te- 
nures originally.  As  they  kept  in  tlieir  hands 
palaces  and  demesu,  so  for  public  service  they 
made  distribution  of  certain  lands  for  publie 
defence;  some  by  Knights-Service,  some  by 
Scutage,  some  by  Cornage,  and  some  for  Cas- 
tle-guard and  Grand  Scrjeanty,  all  for  the  ser- 
vice of  the  kingdom  ;  and  tenures  per  baroM" 
gium^  which  was  an  eminent  service,  as  appsan 
by  the  books  of  the  Knights  Fee;  Peuy  Ser* 
jeanty  for  meaner  offices,  and  Grand  Se^eanty 
tor  greater  offices.  Divers  lands  were  given  to 
find  ships,  as  in  Doomsday-book,  besides  the 
Cinque-Ports,  which  were  to  find  a  certain 
number ;  and  so  some  inland  tovpis  did  find 
ships,  but  how.?  As  by  tenure,  not  generally  ai 
subjects.  And  though  Mr.  St.  John  did  urge 
one  or  two  precedents  by  way  of  example,  yet 
be  said  not  there  were  no  more. 

Mr.  Solicitor  did  give  an  answer,  that  all 
those  came  out  of  the  estate,  what  was  that 
charge  to  the  public?— It  b  true,* if  the  king 
had  that  for  himself  oiignally,  he  said  well; 
but  if  it  was  in  him  originally  ^ro  regno  as  well 
as  for  himself,  then  it  is  otherwise. 

But  it  hath  been  said,  what  are  a  few  men, 
or  one  ship  ?  But  it  appears  in  Doomsday-book, 
the  king  hath  a  great  nary.  There  were 
60,000  Knights  Fees  in  ^he  Conqueror's  time : 
and  though  divers  serjeanties  arj  turned  into 
rents,  yet  the  revenue  is  the  same.  I  shew  « 
for.  this,  that  there  was  a  provision  made  m 
the  institution  of  our  frame  of  government, 
but  for  the  guarding  of  the  sea  more  parucu- 
lariy.  •  t_   u 

The  king  for  the  guarding  of  the  sew  hstb 
all  the  natural  profits  thereof;  as  all  grw* 
fishes,  whales,  sturgeon,  &c.  and  all  other  pro- 
fits of  the  sea,  if  the  king  would  uke  them; 
and  so  letters  of  nmrque ;  and  though  some  or 
them  are  got  into  the  subjects  hands,  y^J^^^ 
nally  th^  did  belong  to  the  king.  So  the  ow 
Customs  by  the  common  law,  antiqua  ff*^^ 
tudo :  and  so  holdeth  sir  John  Dkvies  m  tw 
customs  of  Ireland.    So  Priaes  and  linposi* 


said  they  were  not  to  bear  the  charge :  so  it 
was  no  practice,  for  the  commons  did  decry  k. 
That  for  H'tbbellers,  they  were  at  the  charge 
of  the  county  before  25 ;  but  that  they  were 
oomplaitied  of  in  parliiunent,  wherein  the  sta- 
tute of  25  Ed.  3,  was  made.  But  all  that  I 
aim  at  in  this  i»,  whatever  the  contrary  practice 
was,  to  out-(>alaiice  it  by  the  contrary  opinion, 
and  claim  of  the  kingdom;  and  the  practice  1 
hope  shall  not  be  ahle  to  make  it  law. 

1  come  noiv  to  ihe  time  of  Kichard  2,  for  his 
time  I  shall  remember  but  one,  Tr.  7,  Rich. 
8,  oi.  lo,  <  de  contribuendo  ad  custodiam  maris,' 
there  is  a  recital  of  Danegclt;  and  that  the 
subsidies  that  the  kinti;  had  were  not  sufficient, 
and  therefore  commanded  an  aid,  but  to  do  it 
gratuiter,  I  do  observe,  that  all  ship-writs  do 
end  in  the  time  of  Ed.  3,  one  or  two  perhaps 
may  be  after,  and  therefore  I  do  end  with  the 
practice  of  those  times;  but  from  those  times 
downwards  to  lien.  8,  this  was  offered,  and 
not  denied;  Tluit  there  are  several  records, 
how  the  kings  of  England,  both  at  sea  and 
land,  did  bear  the  charge  of  defence ;  and  all 
the  answer  was  that  it  doth  not  appear  how 
the  king  doth  raise  the  monies. 

For  the  time  of  Hen.  4.  2  Hen.  4,  Parlia- 
ment-Roll ;  a  complaint  of  tlie  commons,  of  a 
commission  for  building  of  galleys  for  defence: 
And  their  complaint  was,  that  it  was  done 
without'^consent  of  parliament,  which  ought  not 
Co  be  done;  and  this  commission  is  repealed. 
This  shews  tiie  decrying  of  the  subject,  and  that 
the  practice  hath  been,  that  the  defence  was  at 
the  charge  of  the  king. 

I  have  thus  finished  the  negative  part  of  the 
argument,  that  the  subject  is  not  compelled  to 
fiiid  shipping  for  defence  at  their  own  charge. 

Next  for  the  positive  part,  that  the  charge 
both  in  cases  ordinary  and  extraordinary  lies 
on  tlie  king,  and  that  by  the  common-law ;  and 
that  the  king  hath  provision  and  consideration 
for  it. 

My  lords,  for  provisions  regularly,  whatso- 
ever estate  is  in  the  king  in  the  politic  capacity, 
is  in  him  as  Rexy  and  not  in  him  in  his  natural 
capacitiy ;  and  what  is  in  him  so,  is  for  the 
^benefit  of  the  kingdom :  and  that  hath  ever  been 
the  ground  of  the  acts  of  resumption,  and  some 
of  resumption  made  by  Hen.  7,  where  lands 
were  aliened  by  him,  he  made  a  resumption ; 
and  those  many  privileges  that  the  kin|;^hath  in 
him,  are  as  Kex  in  his  politic  capacity.  All 
which  cases  are  put  together  in  Calvin's  case  in 
the  4tb  report.  And  not  only  in  England,  but 
in  all  Christendom,  all  estates  in  princes  are 
held  for  the  benefit  qf  the  kingdom,  as  well  as 
for  themselves ;  and  that  is  not  denied  by  king 
James  in  his  answer  to  Perron  ;  he  would  have 
it  absolutely  to  be  to  that  purpose.  All  that  is 
to  the  advantage  and  honour  of  the  king,  is  for 
the  benefit  of  the  kingdom. 

My  lords,  from  the  consideration  of  the  in- 
terest of  the  kingdom  in  the  estate  of  the 
prince,  the  parliaments  have  so  often  offered 
their  service  to  the  king :  And  the  parliament 
in  forgier  times  did  require  a  band  in  the  nam" 


So 


I 


tions  are  for'  the  defence  of  the  sea. 
Tonnage  and  Poundage,  which  was  ongiowy 
granted  for  ordinary,  but  oftentimes  opo" 
emergent  occasionsi  it  •ppeat(  it  was  griDiw 
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9ro  saivathne  regnif  and  not  granted  amongst 
>ther  things,  but  by  itself.  But  in  latter 
imesy  when  it  vas  settled  upon  the  prince 
for  life,  then  it  was  for  extraordinary  de- 
lence,  and  to  have  money  in  readioess  for  an 
instant  occasion  :  for  it  is  said,  in  the  very 
▼rant  to  king  James,  that  the  king  must  not  be 
with(/ut  money;  aod  therefore,  towards  his 
cbai^ges  upon  an  instant  he  must  have  it.  i^nd 
though  it  was  granted  on  particular  occasions, 
yet  that  is  enough  that  it  was  granted  on  great 
occasions ;  and  this  was  granted  out  of  their 
love  to  him.  The  words  of  the  act  1  Jac. 
speak  of  a  sudden  invasion ;  now  whether  this 
is  by  sea  or  land,  it  is  general. 

My  lords,  I  shall  now  upon  the  whole'observe 
what  I  have  made  good,  either  upon  those  ge- 
neral statutes,  that  Uie  king  shall  lay  no  charge, 
or  rather  by  the  books^  that  the  king  cannot 
charge  for  little  things ;  or  upon  the  prairtice 
of  times,  wherein  every  time  the  king  hath  been 
at  the  charge,  And  when  it  hath  been  on  the 
subject  they  have  decHed  it.  How  you,  my 
lords,  believe  it  in  point  of  right,  I  leave  it  to 
your  judgnients. 

My  lords,  I  shall  go  on  to  the  answer  of  Mr. 
Solicitor ;  I  have  made  a  reply  to  all  his  an- 
swers to  our  positive  part.  It  remains  I  should 
offer  an  answer  to  his  positive  part.  First,  I 
shall  give  a  general  answer  to  his  whole  argu- 
ment; for  if  the  case  be,  as  we  conceive  it  is, 
that  the  point  ottahitregniii  not  now  in  ques- 
tion, the  argument  will  fall  oflF.  How  far  salu$ 
regni  is  in  the  case  notwithstanding,  I  shall 
argue  over,  and  examine  the  nature,  of  his 
proofs. 

I  am  sure  be  had  none  from  parliament,  ei- 
ther act  or  declaration  of  both  houses ;  what 
there  is,  is  against  him.  The  answer  of  the 
kijig,  with  the  judgment  of  both  houses,  is  a 
main  tliiog  in  point  of  right.  I  did  not  receive 
any  legal  material  record,  but  that  of  the  abbot 
of  Robertsbridge,  nor  any  book-cases  in  point, 
where  it  is  said  the  king  shall  charge,  but  the 
books  15  Ed.  4. 1  shall  answer  these  first,  prac- 
tice next,  and  reasons  last. 

To  begin  with  the  case  of  the  abbot  of  Ro- 
bertsbridge,  which  was  opened  by  both  sides. 
It  was  26  £d.  1,. the  abbot  had  land  agisted 
/td  cnttodiam  marU  ;  and  in  an  action  brought, 
tlie  abbot  pleads  that  he  had  found  a  horse  for 
the  same  land.  Here  is  an  argument,  tliat  the 
abbot  doth  admit  that  the  king  might  agist 
ad  cuitod*  marU:  now  if  that  admittance  in 
this  case  should  be  of  any  authority  to  alter 
your  judgments,  I  shall  leave  it.  The  abbot's 
counsel  did  no  more  than  a  discreet  counsel 
would  have  done.  If  an  action  be  brought  for 
words,  and  it  appears  the  action  will  not  lie, 
what  then  ?  If  the  abbot  had  a  plea  that  he 
was  agisted  to  find  a  horse,  what  reason  had  he 
to  put  himself  on  matter  of  law  with  the  king  ? 
So  the  authority  can  he  nothiag  against  us  ; 
and  at  the  be^t  the  case  did  rest  were,  and 
went  no  further. 

For  the  book-case,  13  £d.  4 j  where  it  is  said, 
that  the  king  can  lay  a  chaj^e,  that  book  is 


with  reference  to  toll ;  and  such  things  are  no- 
tfiing  to  our  main  case ;  and  that  book  will 
prove  strongest  aj^aipst  the  king.  Tlie  main 
case  was  concerning  a  new  office  of  measuroge 
erected  with  a  fee :  this  was  j»ro  bono  ftuhlteo^ 
yet  an  action  brought ;  it  began  in  11  Ed.  4. 
Then  cometh  the  parliament  in  IS, and  titis  was 
complained  of  to  be  against  the  statotes,  that 
provide  that  no  taxes  should  be  laid.  The  an* 
swer  is,  let  the  statute  l)e  observed. 

1*0  the  case  of  toll,  which  fiir  common  ne> 
cessity  to  maintain  traffic,  and  because  thef« 
fnust  be  a  power  in  somebody,  and  without  a 
fee  not  possible  to  maintain  the  chaige,  it  is 
allowed  it  may  be  done  by  the  king:  but  in  our 
case  here  is  no  common  necessity,  hero  is  a 
thing  that  may  seldom  or  never  happen.  The 
ground  of  granting  toll  is  this,  because  it  ia 
jBro  bono  publico ;  yet  if  not  for  common  ne- 
cessity, the  king  could  not  do  it. — Next,  the 
toll  is  not  so  much  a  charge,  it  is  quid  pro  quo : 
in  the  5th  Report  it  is  s^id  there,  that  it  is  no 
charge;  for  the  benefit  in  the  thing  itself  will 
quit  th^  charge.  Again,  toll  id  but  inter  mini* 
mum^  this  of  weight ;  and  though  an  argument 
will  hold  a  minori  ad  majus  in  the  negative,  be- 
cause a  man  cannot  do  a  less,  therefore  not  a 
greater ;  but  not  in  affirmatives,  because  ha 
can  lay  those,  therefore  greater,  non  tequitur. 
Next,  for  toll ;  no  man  is  forced  to  pay  toll, 
because  no  man  is  compelled  to  come  to  the 
market ;  if  he  will  come  voluntary  and  receiva 
the  benefit,  then  there  is  reason  he  should  pay 
it ;  but  this  is  not  our  case.  Lastly,  the  Ltw 
doth  allow  in  this  necessity,  in  case  of  toll,  to 
the  king  a  power  to  grant,  yet  the  law  doth 
not  leave  the  king  absolute  judge  of.the  quon^ 
turn :  for  if  the  toll  be  nut  proportionable  to 
tlie  benefit,  the  patent  is  to  be  avoided,  as  in 
case  of  a  ^ne  uncertain.  Now,  my  lords,  in 
our  case  here  is  no  judge  of  the  proportion  but 
the  king ;  so  the  argument  is  thus :  If  the  law 
admit  not  the  king  to  charge  but  in  common 
necessity,  then  not  in  cases  that  may  happen 
but  seldom  or  never ;  if  not  in  small  things, 
then  not  in  greater. 

I  come  now  to  practice  :  and  for  practice, 
where  there  is  no  opinion,  either  for  record* 
or  books  to  warrant  it,  it  is  something  w^ak^ 
especially  when  there*  is  no  urgent  occasion. 
For  the  practice,  I'  shall  give  this  general  an- 
swer :  if  I  can  satisfy  your  lordships  by  autho- 
rities ofparhament,how  thelawstandeth;  the 
contrary  practice,  either  before  or  after,  is  not 
material;  and  for  that,  I  must  leave  it  to  your 
lordships. 

Your  lordships  have  heard  us  read  the  words 
of  the  acts  of  parUament,  and  explain  our 
meaning  thereon,  and  we  have  brought  them 
home  to  our  case.  It  will  be  hard  to  make  an 
exception  if  the  act  be  general. — For,  my  lords, 
the  practice,  it  consists  of  two  parts.  First, 
arrays  of  men.  Secondly,  of  shipping,  and  for. 
shipping;  *  de  navibus  congrcgandis,'  or  *  muni- 
'  enqis'  and  '  inveuiendis/ 

For  practice  of  arravs,  I  shall  lay  then^  by, 
and  give  them  ageneraji  answer :  for  thera  wcra 
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very  few^  if  any,  that  Went  from  the  beginning 
#f  Rich.  %  but  only  to  see  if  they  be  .armed,  et 
wvmptif  and  that  is  made  by  the  statute  of 
Winchester.  It  is  one  thing  to  see  that  they  be 
armed  and  in  readiness  ;  and  another  thing,  at 
whose  charge  they  shall  go :  that  appears  not 
ent  of  those  arrays.  There  is  no  doubt  but  the 
aubject,  on  the  statute  of  Winchester,  ought  to 
be  ready  with  arms,  and  in  his  county  to  make 
defence ;  and  upon  occasion  he  ought  to  go  out 
of  his  county,  hot  at  whose  charge,  that  is  the 
^estion.  And  if  those  writs  of  array  were  the 
same  with  the  commissions  now  to  the  lieute- 
nant, yet  I  know  not  how ;  this  is  my  argument ' 
in  the  case :  and  so  your  lordships  see  that  a 

S'eat  number  of  the  arrays  falls  off  this  way.— 
ut  if  arrays  had  been,  and  at  the  subjects 
charge,  vet  against  the  statute;  I  leave  it  to 
YOur  lordships  to  judge,  how  far  practice  shall 
be  an  argument. — But  for  shipping,  for  writs 
*  de  navibus  congregandis,'  those  are  nothing ; 
for  the  matter  is,  whether  they  shall  be  paid 
before  they  go,  and  many  of  the  ship-writs  are 
of  that 'nature.  No  doubt  but  the  king  may 
command  '  ad  congregandas  naves,'  to  use 
them  upon  occasion;  but  the  matter  is,  at 
whose  chaiige  they  shall  be.  And  for  all  the 
writs  that  are  to  find  ships,  I  hope  those  writs 
are  not  concluding; 

My  lords,  for  those  writs  that  are  iumptibut 
ptrqfriu ;  a  writ,  and  no  more,  without  execu- 
tion, is  not  a  practice  sufficient  to  make  a  law, 
no  more  than  a  common  evidence,  when  to 

Erove  right  by  usage.  Now  whether  or  no  they 
ave  shewed  a  general  execution,  by  obeying 
atod  doing  it  at  their  own  charge,  or  money , 
levied  upon  them,  I  leave  it  to  your  lordships; 
I  see  no  proof  It  may  be,  such  writs  might 
be ;  but  that  there  was  an  eKecution  of  them 
at  their  o^tra  charee,  or  money  levied  on  tiiem, 
we  see  no  such  thing.  And  if  writs  were  to 
ihid  shipping  in  these  times,  it  is  like  the  mo- 
nies were  retOrned  by  the  counties,  and  so  the 
receipt  might  shew  it,  especially  if  inland  coun- 
ties, where  nothing  could  be  had  firom  them 
but  moni?y. 

But,  my  loHs,  to  examine  on  those  groands, 
whereby  a  practice  must  make  a  law  :  if  this 
charge  be  within  the  words  of  the  law,  no 
practice  can  take  this  out  of  the  way  of  excep- 
tion. The  practice  must  either  shew  that  was 
the  common  law,  and  so  generulit  canmetudo, 
or  must  declare  the  meaning  of  a  statute  by 
constant  consent ;  which  must  be  of  those  that 
could  consent,  and  those  which  did  not  express 
a  disassent. 

We  are  now  upon  inquiry  as  ort  practice, 
though  the  king  cannot  generally  lay  a  charge, 
yet  whether  he  can  do  it  in  this  case,  to  make 
an  exception  of  law ;  It  must  be  done  by  use 
and  practice  ;  as  ib  make  a  law  practice  doth 
not  make  common  law,  but  as  it  is  a  proof  of 
common  consent :  for  all  laws  are  made  two 
ways. 

First,  By  express  consent  of  parliament :  or, 
aecoiidlyv  fcgr  use,  ft-om  time  to  time,  whereby 
it  dot^  appear  tbii  was  e«€ep«ed;i  and  th«  oae 


becometh  a  tommon  law :  so  as  still,  if  an  use 
doth  make  a  law,,  such  use  it  must  be  as  doth 
prove  a  tacit  consent. — ^Next,  as  the  use  mast 
bind  the  kingdom,  so  St  must  be  general  over 
all  the  kingdom ;  it  is  not  enougli40  be  at  some 
times  and  seldom,  but  it  most  be  Meaner  eMfeni* 
And,  lastly,  it  must  be  reasonable, 

I  shall  examine  on  these  rules,  for  these  are 
undoubted  rules  to  examine  n  law  by,  the  writs 
of  Hen.  d,  £d.  1,  and  Ed.  3.  In  all  these  cimcM 
the  practice^  as  to  this,  will  not  make  a  law  ; 
here  will  be  no  proof  of  a  coiuent.-*First,  For 
Hen  3,  to  88  £d.  l,heTe  the  subject,  as  before 
the  complaints,  which  begot  the  charter  of  kitig 
John,  was  upon  the  charges  imposed  on  the 
subjects;  so  afterwards,  until  the  S5  £d.  1, 
the  law  of  the  liberty  of  the  subject  was  not 
settled  :  for  though  king  John  did  grant  ht« 
charter^  ^'et  the  pope  did  dispense  with  hitia,* 
and  he  broke  it,  and  so  it  rested  till  9  Hen.  S. 
So  all  this  time  tbe  subjects  of  England  were 
under  power;  and  what  in  that  time  he  might 
do  by  duress,  was  not  by  consent.  Then, 
9  Hen.  3,  he  made  a  charts*,  yet  irom  time  to 
time  he  broke  it,  though  he  desired  to  be  ex-- 
communicated  if  he  did  it;  and  so  it  rested 
until  S5  Ed.  1,  and  then  with  much  ado  wes 
gotten  a  Confirmatio  Chartarum  :  yet  this  sa- 
tisfied not  at  all.  Till  28  £d.  1,  Mag.  Chart, 
not  observed.  I  cbuld  shew  divers  cases  point*' 
blank  against  these. 

The  statute  98  Ed.  1,  saith  expressly,  thatt 
this  charter  was  Hot  observed ;  and  it  was  once 
a  punishment  for  those  that  were  the  breakers 
thereof.  Now  when  acts  of  parlmm^t  decla  re 
that  the  law  of  the  liberty  of  England  was  not 
observed,  I  shall  not  need  io  shew  any  record 
how  it  was  broken  :  so  chat  all  the  prftctice  in 
Hen.  S's  time,  though  much,  yet  that  will  noc 
serve  the  turn ;  for  that  government  was  nit»re 
of  force  than  law.  But  for  that  of  Hen.  S'§ 
time,  I  shall  give  a  furtlier  answer  ;  the  very 
courts  of  justice  were  shut  up,  then  it  was  in 
flagrante  hello. 

And  for  Ed*  l*s  time,  all  thfe  main  on^s  con« 
siderable  were  immediately  before  the  making; 
of  that  btatute;  if  rijjhtly  apprehended,  they 
did  particularly  occasion  that  statute ;  so  the 
subject  did  deny  it,  and  it  is  a  dis-assent. 

After  28  Ed.  1,  little  considerable;  and  Ed. 
1,  when  he  made  99  Ed.  1,  when  the  charters 
were  cohfirmed,yet  he  had  imiokDejurteoroKit^ 
which  did  not  please  the  subject;  and  after* 
wards,  notwithstanding  he  niMe  some  grants 
in  parliament,  yet  sometimes  he  did  revoke. 
Your  lordships  know  whiat  a  gredt  renunciation 
he  made ;  but  as-some  of  our  historians  obstenre, 
\then  lie  had  occasions  for  moneys  he  did  grant, 
but  otherwise  did  not ;  so  that  in  all  bis  thne 
the  subjects  did  not  consent,  but  as  much  at 
they  could*  did  dis-assent  t  and  in  ^  S5th, 
you  see  how  the  practice  did  aher  ibr  coia^ 
manding  of  ships. 

Next  for  Ed.  %  for  his  time,  we  S0e  how  h« 
went.  In  the  beginning  of  his  reign  he  stfnds 
but  a  mandamus  roga^tes.    Iki  the  end  of  hit 

mign,  wbett^r  his  fdfveriifliett  was  Mie  of  Uk^ 
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iian  power,  I  leave  to  your  lordships ;  that 
ittle  pracitce  that  way^  if  it  doth  come  home, 
s  »oc  sulficient  to  make  a  law,  who  was  uuder 
vilL 

Next  for  Ed.  3,  for  him  in  his  best  times, 
rou  aee  how  he  went,  he  laid  not  the  charge  on 
;he  suhject  at  the  first;  afterwards  there  is  no 
ige  wherein  there  were  so  many  complaints  as 
n  his  time,  from  the  first  to  the  last;  and  not 
>nly  in  this  of  shipping,  which,  as  Olten  as  it 
vsib,  there  was  still  complaint,  but  in  in^posi- 
ions  on  merchants,  whereupon  lord  Latimer 
vas  imprisoned  :  so  that  in  point  of  charge,  the 
ubjcct  did  inforce  him  upon  it  in  time  of 
lecessity.  So  that  in  those  times  the  practice 
\'iil  not  be  any  argument  against  us. 

That  of  10  £d.,3,  he  confessed  that  he  had 
aid  too  heavy  charges  on  tlie  subject,  and  did 
isk  forgiveness ;  so  here  was  no  consent,  but  a 
leveral  dissent  by  their  several  complaints. 
\nd  if  I  take  off  these  three  kings  reigns,  I  take 
>fF  all  jhe  force  of  practice  concerning  shipping ; 
or  from  that  time  afterwards  you  will  find  very 
ittle,  for  what  conieth  afterwards  is  but  for 
natters  of  arrays. 

The  next  ibmg  is,  that  every  practice  that 
nust  bring  in  a  law,  must  be  constant  and  con- 
inual,  so  long  together  as  may  bring  it  into  a 
;ustom. — Now  out  of  what  your  idrdships  have 
leard,  if  you  conceive  in  the  times  of  those 
hree  kings,  that  they  had  one  way  and  the  sub- 
ect  another,  then  there  is  no  constant  practice 
o  lay  it  on  the  subjects :  And  fur  Arrays,  I 
:oiiceive  them  to  be  no  part  of  the  case. — And 
or  the  next ;  if  practice  make  a  law,  it  must 
)e  general  through  the  whole  kingdom;  for 
bat  is  our  case,  we  are  in  an  inland  county ; 
ind  observe  how  few  virrits  we  have  that  went 
iver  the  whole  kingdom :  Nay,  have  you  any 
hat  proveth  it  indeed?  That  they  went  to  some 
uland  counties  it  is  true,  hut  that  they  went  to 
til  throughout  the  kingdom,  you  ^lew  not. 

Now  if  you  will  have  a  practice  to  bring  in  a 
uw,  you  must  not  bring  your  practice  by  pieces ; 
it  one  time  in  one  part,  and  at  another  time  in 
mother  part :  for  that  in  one  part  of  the  inland 
counties  alone  will  not  be  justifiahle,  for  that 
vas  to  lay  a  charge  on  the  one,  for  the  main- 
enance^of  the  whole ;  and  that  is  against  rea- 
on,  and  the  reason  of  this  writ.  So  to  charge 
he  whole  kingdom,  you  must  shew  they  went 
)ver  the  whole  kingdom,  and  were  obeyed  by 
he  whole  kingdom;  for  obedience  in  some 
tarts,  will  not  bind  all,  so  once  or  twice  wiU 
lot  do  it;  for  the  writs  that  have  been  pro- 
iuced,  many  of  them  went  to  the  sea  towns 
'nly. 

Next,  my  lords,  admit  that  the  practice  had 
»een  constant  froin  king  John's  time  down  to 
ien.  3/s,  so  to  this  day;"  under  favour,  us  the 
:ase  standeth,  your  lordships  could  not  find 
uch  a  practice  as  could  now  introduce  a  law. 
The  custom,  which  must  be  of  a  manor,  you 
nust  not  shew  the  beginning  of  it,  that  within 
:ime  of  memory  the  thing  was  not  so.  True, 
f  the  time  had  been  long,  and  I  cannot  shew 
b'hen  it  hath  not  beeo^  that  is  time  out  of  mind. 

VOL.  lu. 


I 


To  examine  this  upon  the  rule ;  it  hath  been 
said,  that  from  the  time  of  lien.  2,  Danetselt 
was  taken :  True,  it  was  taken,  de  fticio,  but 
not  dejure.  The  subject  was  not  at  that  time 
charged  both  with  Danegelt  and  shipping  too. 
Theu  our  course  of  charging  the  subject  to  find 
shipping,  must  begin  »incc  that  time. 

But  peradventure  it  will  be  said,  as  sir  Henry 
Speiman  in  his  Glossary,  that  when  Danegeit 
went  down,  this  other  came  in.  And  perad- 
venture  it  will  be  said,  this  is  enough  to  shew . 
this  begun,  though  but  in  memory;  then  it  is 
but  to  see  upon  what  warrant  of  law  this  he- 
gun. — If  Danegeit  had  not  been  legal,  then  this 
to  come  in  instead  of  that  which  was  not  legal 
is  not  sufficient.  Now  for  Danegeit  it  was  not 
legal,  and  so  fallit  fundamcntum :  if  it  had 
been  legal,  yet  not  so  pursued  in  the  course  as 
is  legal,  so  that  there  is  no  ground  for  it  on 
right  or  wrong.  That  Danegeit,  when  it  went, 
it  went  over  all  the  kingdom,  and  in  a  propor- 
tionable way  to  all ;  yet  these  writs  for  snipping 
were  cttmmonly  to  tlie  seartowns,  and  but  some- 
times to  some  inland  towns.  If  Danegeit  were 
on  tiie  land,  and  certain,  this  is  on  the  person, 
and  uncertain ;  this  respects  both  lands  and 
goods,  the  other  ni;t.  There  is  no  such  assu- 
rance of  equal  charging  in  this,  or  in  the  other, 
if  Danegeit  had  been  legal;  yet  whether  thit 
coming  in  lieu  of  Danegeit,  being  of  a  far  dif* 
ferent  nature,  be  legal,  I  leave  it  to  your  lord- 
ships judgments. 

Next  to  examine  it  upon  another  reason, , 
upon  the  reason  of  the  practice.  If  die  prac- 
tice went  over  the  whole  kingdom  from  time  to 
time,  there  was  the  more  equality  ;  but  if  the 
practice  went  over  the  kingdom  but  by  degrees, 
sometimes  to  one  part,  sometiines  to  another, 
though  over  all  the  kingdom  at  times,  yet  this 
is  not  sufficient  to  make  a  law.  For  that  act 
which  is  unreasonable  in  itself,  and  not  agree- 
able to  justice,  will  never  make  a  law :  for  a 
law  will  never  arise  out  of  an  act  illegal.  Now, 
my  lords,  when  a  charge  is  laid  upon  parts  of 
the  kingdom,  which  the  whole  should  hear^  it 
is  unreasonable.  I  will  not  deny,  but  iq. 
manors,  where  you  are  to  have  a  custom,  some- 
times on  one  piece,  and  sometimes  on  another; 
this  may  be  good,  though  it  goes  not  over  the 
whole  manor;  because  in  tliis .  act  there  is 
nothing  against  justice,  for  here  one  man  doth 
not  bear  the  charge  for  the  whole ;  but  it  is 
otherwise  in  our  case. 

,  My  Lords,  I  shall  go  further;  as  for  the  in- 
land towns,  so  for  the  sea-towns,  we  do  not  find 
a  general  practice  of  all  sea-towns  together, 
sometimes  to  one,  sometimes  to  another;  if  luiy 
to  all,  yet  not  to  all  oftentimes. 

My  Lords,  admitting  armors  would  be  mate- 
rial  in  this  case,  as  I  conceive  they  will  nut ; 
yet  under  favour  they  will  be  no  precedent  for 
the  defending  of  the  sea,  thecase^dothdifier. — 
For  though  the  king  be  lord  both  of  sea  and 
land,  and  hath  in  them  both  the  sole  dominion; 
vet  in  the  sea  he  hath  the  whole  property,  and 
in  a  manner  all  the  considerable  profit  and  pri- 
vilege; the  subject  hath  but  the  pftsii^«  of  Uie 
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Tliough  no  positive  law  doth  char^,  yet  in 
case  of  imminent  danger,  if  I  should  ny  my  pri* 
vate  property  is  become  public,  it  is  no  mis* 
chief,  for  so  it  is  in  some  cases :  fur  in  this  time 
of  imminent  danger,  the  king  and  subjects  are 
unrier  a  law  of  absolute  necessity,  and  public 
safety.  In  all  human  reason,  when  the  clanger 
is  ill  proxima  potentia,  we  may  pretent  it ;  thus 
if  another  man's  house  be  on  fire,  mine  may  bt 
pulled  doWn  to  8t»p  it :  so  that  we  may  Me  by 
what  grounds  we  do  go  in  case  of  absolute  ne- 
ccs«>ity.  If  the  king  doth  command  any  thing 
concerning  the  property  of  goods,  in  respect  of 
danger,  the  execution  may  not  be  by  any  posi* 
tive  laiT  merely,  which  in  such  cases  decease  in 
furore  belli  ;  for  those  are  acted  by  formalities, 
and  inter  arma  siUnt  leget.  And  in  these  cases, 
as  the  king  may  command  my  property,  so  may 
the  subject  command  the  property  of  another: 
the  books  are  so,  8  £d.  4.  For  hindering  the 
landing  of  an  enemy,  bulwarks  may  be  built  oit 
my  land  without  consent.  So  tlte  power  is  not 
only  in  the  king  in  these  cases  of  nece»^ity,  hot 
in  the  snlject:  and  the  books'say  not  that  the 
power  is  only  in  the  king,  but  I  can  do  it,  and 
the  law  of  necessity  is  the  warrant. 

Then,  my  lords,  it  res:eth  considerable  in 
this  case,  what  shall  be  said  to  be  a  time  of  ne- 
cessi^.  I  speak  still  by  way  of  admittance,  tor 
I  grant  notbing.— It  must  be  in  a  danger  now 
acting  or  in  proxima  potentia ;  as  iire,  though 
not  burning,  yet  ready  to  burn:  that  is,  there 
must  be  a  war,  furor  belli.  Note,  That  when 
the  king  makes  proclamation  of  war,  or  the 
king  is.  in  the  ficJd  ;  and  that  indeed  was  nol 
Mr.  St.  John's  meaning,  it  was  taken  ftrtfaer 
than  he  meant  it. 

It  must  be  in  such  a  danger,  when  this  power 
is  of  necessity  to  be  used,  as  in  case  oi  fire; 
there  must  not  only  be  fear  of  fire»  fur  one 
bouse  must  be  first  actually  on  fire,  before  the 
house  can  be  pulled  down,  but  withal  such 
a  danger,  that  if  this  be  not  putted  down, 
the  other  will  be  lost :  and  as  in  case  of  sa 
enemy,  a  suhject,  out  of  fear  of  an  enemy,  can- 
not build  a  bulwark  on  another  man's  laud,  bot 
when  he  is  a-coming.  So  that  non£  of  these 
cases  will  match  ours.  The  properly  yieldeih 
not  in  fear  of  danger;  but  such  a  danger,  af 
help  must  come  in  nunc  out  nunqnatn.  This 
time  is  not  when  the  king  will  think  there  is 
occasion  to  exert  this  power,  as  in  the  case  of 
1588.  Though  the  queen  and  state  did  conimasd 
the  burning  of  those  roods  and  provisions,  if  an 
enemy  landed;  which  was  a  lawful  command, 
and  justifiable  to  be  done/ ho  they  did  land;  but 
could  not  command  them  to  burn  their  corn 
before  an  enemy  did  come. 

Your  Icftdbhips  know  the  king  may  command 
in  case  of  danger  the  destrnctiun  of  all  suburbs, 
rather  than  an  enemy  should  come  ifl  them. 
But  if  there  be  a  fear  only  of  wars,  if  the  king 
should  command  it,  how  far  that  is  jaitifiable, 
I  leave  it  to  your  lordships  judgments.  •AU 
this  difference  "^appears  out  oi  the  case  of  the 
Gravesend  barge,  Dufieitd's  case,  19  Jac.  If 
tfaert  be  ft  s torm,  or  « l«ak  in  ft  ship,  that  tbf 


sen,  and  the  minima  to  take  fish,  not  consider- 
able in  point  of  benetit :  But  for  the  land,  that 
is  our  own,  and  the  land  of  the  kingdom  is  the 
house  of  the  kingdom.  A%  for  the  charge  of 
the  land  to  find  sliipping,  there  will  be  a  great 
deal  of  difference  between  sea-towns  and  inland 
towns:  As  those  that  live  in  sea- towns  are  in 
more  danger  from  the  sea,  so  they  have  more 
profit  and  privileges ;  and  that  is  the  reason 
that  in  the  parliament  13  Ed.  3,  th^  searUiwns 
•hould  do  it  in  regard  to  their  profit  and  pri- 
vileges. 

And  for  the  command  to  find  ships,  the  po- 
sitive law  is  to  make  those  to  find  ships  which 
are  chargeable^  as  your  «ea>towns,  and  for  in- 
land towns  to  find  arms;  because  both  are  not 
fitted  alike,  there  is  no  reason  that  they  should 
be  chari^ed  alike.  Upon  this  reason  is  the  case 
of  Beverly  put  before,  Q  Ric.  2,  where  the  com- 
plaint is,  that  they  Are  charged  for  shipping, 
being  a  dry  town ;  they  say  they  were  charged 
tndcbitl.  10  £d.  3,  Shoreham,  they  plead  they 
never  found  arms  but  shipping,  and  a  good  dis- 
chai^e.  And  in  Mat.  Paris,  upon  wars  with 
France,  the  seartowns  complain  and  desire 
help ;  so  that  the  burden  lies  on  them,  if  on 
ftny.  My  lords,  I  have  gone  over  in  a  general 
^vay,  as  well  as  I  can,  and  endeavoured  to  an- 
iwer  the  practice;  to  have  gone  over  all  in  par- 
ticular would  have  required  longer  time  than 
your  lordships  can  spare. 

The  reasons  now  only  rest  to  be  examined ; 
/or  if  no  full  authority,  nor  sufficient  practice, 
reason  alone  will  not  argue  against  a  funda- 
mental rule:  for  we  are  not  now  to  examine  on 
reason  what  is  fit,  and  what  not,  but  to  see 
what  is  the  truth. 

The  first  is,  that '  salus  populi  suprema  lex :' 
the  question  is  not,  what  we  are  to  do  by  ne- 
cessity, but  what  is  the  positive  law  of  the  land? 
The  question  must  now  be  as  before;  what 
power  is  in  the  king,  and  did  our  forefathers  in 
that  time  of  peace  and  government  leave  in  the 
crown,  not  in  case  of  necessity  and  public  dan- 
ger; when,  with  them, '  salus  populi'  was  *  su- 
'  prema  lex,'  and  upon  that  they  «lid  ground  the 
rule  of  government?  In  this  case,  whether  or 
no,  in  their  consideration,  they  did  conceive  for 
the  public  good,  to  leave  the  power  in  the  king 
or  not,  to  lay  a  charge  on  the  people ;  there  the 
rule  came  in,  '  salus  reipublicse  suprema  lex  :' 
ftnd  that  which  they  looked  on  most,  was  the 
benefit  of  the  muftihide.  So  that  now,  my 
lords,  it  is  not  to  dispute,  whether  it  he 
better  or  worse,  but  that  it  was.  And  to 
shew  there  was  no  such  great  necessity  as 
■  can  countervail  the  possibility  of  prejudice  the 
other  way :  if  there  do  come  such  a  danger, 
then  the  subject  is  at  that  time  under  a  law  of 
preservation  of  life;  and  all  which  mak^s  the 
subject  ns  willing  to  obey,  as  to  submit  to  go- 
vernment in  the  creation.  Tiiis  law  is  of  an 
higher  force  than  any  positive  law  can  be.  But 
ftdmit  that  this  cease  in  this  cose,  and  all  posi- 
tive law%  of  properly  yield  to  the  law  of  neces- 
sity ;  yet  T  admit  nothing,  though  I  might  ftdmit 
oiiich)  aad  not  prejudice  the  case. 
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dMiger  be  actual/it  h  justifiable  for  the  master 
to  tbfow  out  the  goods ;  but  if  he  see^  a  cloud 
wise,  mod  out  of  fear  of  a  storm  he  threw  out 
the  goods*.  I  doubt  on  a  jiv^  which  way  this  will 
go  with  the  bargeman ;  but  if  a  stonn  do  cume^ 
or  a  leak  spring  in,  in  that  case  the  baigeman 
may  do  it.  So  you  see  i^pon  what  law  my  pro- 
perty yieldeth.  That  position  generally  taken, 
US  it- is  saidy  may  be  of  a  great  deal  .of  conse- 
ijuence;  for  it  doth  not  rest  there,  solely  upon 
▼ielding  of  .the  laws  of  property :  for  all  positive 
uiws  do  cease  in  that  danger :  then  the  positive 
laws  of  my  liberty  and  person  also  do  cease. 

Now,  whether  or  no  you  conceive  all  laws  of 
liberty  and  person  cease  in  this  time  of  danger, 
when  the  danger  was  but  conceived  and  not  ac- 
jtualy  that  I  leave  to  your  lordships  judgments. 
And  if  tliat  rule  be  iieoeral,  then  why  not  the 
other  ?  So  we  may  see  the  difference  from  our 
case ;  for  in  that  case  there  is  no  manner  of 
loss  to  the  subject,  for  he  shall  have  allowance 
for  his  loss,  or  make  suit  to  the  parliament,  and 
ihey  can  recompense  him ;  for  what  is  taken 
for  the  public  good  is  but  borrowed.  As  in 
case  of  shipping,  if  my  goods,  be  cast  out  to 
save  the  ship,  every  on«  of  the  ship  is  to  bear  a 
share;  so  in  our  case,  either  the  king  must  do 
it,  or  the  parliament :  so  there  is  no  pfejudice. 

So  upon  the  whole,  my  answer  is.  Admit  the 
yule  of  *  Saltis  populi  suprama  lex;'  yet  the 
law  of  practice  doth  not  yield,  till  there  be  an 
sctual  enemy,  or  ^^rans  helium.  It  is  not 
enough  that  there  be  but  an  apprehension. 

There  were  divers  othlh*  reasons  urged,  (but 
those  two  of ''  Salus  populi  suprema  lex ;'  and 
of  private  property  must  yield  to  public  safety) 
were  the  two  rationet  cogentes;  the  other  were 
but  a  pari  et  a  $imili;  and  all  those  I  shall 
pass  over  which  were  only  for  convenience,,  as 
Che  granting  of  toll,  or  a  corporation  to  make 
ordinance  tor  the  good  of  the  corporation :  all 
these  will  not  come  home  in  the  manner.  My 
lords,  in  all  these  cases  '  a  minore  ad  majus 
*  nan  valet,  ne^ativum  v^et.' 

But  there  are  only  two  reasons  urged,  which 
require  an  answer :  The  trust  that  the  laws  put 
in  the  king  in  greater  matters,  viz.  the  shutting 
of  the  ports;  and  the  Droit  Royal  of  wars  and 
peace.  For  the  shutting  of  the  ports,  there  is 
more  diiference  in  point  of  prejudice  of  the 
king  than  the  subject.  The  kii>g  cannot  shut 
the  ports  but  to  his  own  prejudice.  Again,  the 
•hutting  of  the  ports  without  cause  of  necessity, 
the  king  hath  the  loss  *as  well  as  we ;  for  by 
that  he  loseth  his  customs,  and  by  shutting 
them  he  can  gain  nothing  at  all.  And  besides, 
there  is  no  law  at  all  that  binders  him  from 
that.  But  there  is  a  law  saith,  that  he  shall  not 
tax  the  subject  without  consent  in  parliament. 

The  next  is  the  Droit  Royal  of  wars  and 
peace.  It  is  one  thing  to  say,  rhe  king  can 
make  war  and  peace;  another  thine  to  say,  he 
can  charge.  In  war  and  peace  the  king  is 
equally  charged  with  the  subject,  nay  more; 
imd  for  those  things  there  are  no  tsreat  reasons, 
but  that  in  the  first  form  of  government  they 
iiu§bt  h%  well  tuffiBPed,    For  that  .cause  (pack- 


ing the  king's  power  over  coinase,  there  was  a 
necessity  to  counterpoise  the  like  tiling  in  ano* 
ther  state;  in  that  case  tlie.  king  loseth,  and 
we  lose.  The  king  may  dispense  with  penal 
statutes,  and  make  them  as  none.  Doth  any 
laws  say  be  shall  not  do  it  ?  The  reason  dif- 
fereth  in  that  ca<>e ;  there  is  a  commpn  necessity 
that  there  should  be  a  power  in  somebody,  for 
acts  of  parliament  are  but  leget  temporU,  It  is 
one  tiling  for  the  king  to  have  power  in  point 
of  favour,  and  another  thing  in  point  of  charge; 
so  in  case  of  pardon  there  is  no  hurt  if  he 
doth  pardon ;  Uod  forbid  that  he  should  not 
have  power  to  shew  mercy. 

My  lords,  there  are  in  the*case  two  pointf 
more  which  I  shfdl  move.  Whether  or  no, 
admit  the  king  could  command  the  subjects  to 
find  ships,  he  can  give  power  to  the  sheriffs  to 
make  the  assessment  as  m  the  writ  ?  The  ground 
is  upon  this,  that  in  all  cases  qf  politic  charges 
the  law  takes  an  especial  care  to  make  an 
equality,  .  In  parliaments  of  old,  they  were  al- 
ways careful  to  make  provi&ion  that  way,  as 
upon  fifteenths  and  subsidies.  Add  in  Dane- 
gelt  they  went  such  a  way,  as  there  could  b« 
no  inequality ;  they  went  by  taxing  of  hides. 
Now  if  the  law  doth  make  this  a  legal  way  of 
charging,  it  allows  the  like  way  for  assessment 
tliat  is  allowed  in  otlier  eases,  such  a  way  as 
wherein  tiiere  can  be  no  inconveniency.  Now 
Ihiw  a  sheriff  hath  that  knowledge  to  lay  it  on 
men's  estates  and  lands,  I  cannot  tell. 

My  lordsi  not  to  leave  a  power  iq  the  king 
to  lay  an  arbitrary  charge,  but  in  the  sheriff  to 
lay  more  or  less  on  an^  man;  though  the  law 
may  trust  the  king,  yet  it  is  a  question,  whether 
it  will  trust  the  sheriff.  Nay,  I  ask  if  the  she- 
riff be  an  of&cer  of  law  in  tliis  case ;  yet  the 
king  may  command  any  man  as  well.  Assess- 
ments are  usually  made  by  others,  and  not  so 
much  by  the  sheriff.  So  I  do  conceive  that 
this  is  a  t^ing  that  doth  properly  belong  not  to 
the  sheriff,  he  is  not  an  officer  swom,  and  it 
resteth  not  only  in  the  sheriff,  but  the  under- 
slicriff.  So  that  if  tlie  law  doth  trust  the  king, 
yet  whether  or  no  this  be  tlie  vniy  to  charge  it, 
1  leave  it  to  your  lordships  judgments.  If  a 
hundred  be  ch^i^ed,  they  have  ways  to  lay  it 
on  themselves  proportion  ably. 

The  next  tiling  is  this :  Admit  a  levy  ro^ 
be  well-made,  whether  the  money  tlins  paid 
may  be  brout^ht  into  the  Exchequer,  by  a  Sci. 
Fa.  I  do  think  that*  this  is  the  first  writ  that 
ever  was  of  this  kind,  I  do  not  find  it  regularly. 

My  lords,  I  think  it  is  hard  to  find  where 
tliere  is  a  writ  that  commands  and  prescribes 
the  manner  of  levy.  It  not  only  gives  you 
power  to  levy,  but  sets  the  way  of  levying,  by 
imposition,  by  distress,  by  selling ;  for  my  parr, 
I  knqw  no  case  can  match  it. 


The  First  Day's  Akgumeht  of  Sir  JOHN 
BANKS,  knt.  his  Majesty's  Attorney- 
General,  on  behalf  of  His  Majestt,  be^ 
fore  all  the  Judges  in  the  Exchequer- 
Chamber,  in  the  Great  Case  of  Smr- 

MOVKT. 
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May  it  please  jour  lordships ;  There  was  a 
8ct.  Fa.  brought  against  Mr.  Hanipdefi,  and 
divers  others,  to  shew  cause  why  those  sums  of 
money  assef^sed  upon  them  by  the  sheriff  of 
Bucks  should  not  be  paid  and  answered ;  it 
beareth  teste  the  2 '2d  May,  13  Car.  and  a  Sciri 
Feci  returned. 

Mr.  Hampden  demandeth  Oyer  of  the  ori- 
ginal writ  4ih  Aug.  11  Car.  and  of  the  Cer- 
tiorari, and  the  Mittimus,  and  of  their  several 
returns.  The  writ  4th  Aug.  which  went  out  to 
provide  a  ship  of  450  tons,  with  victuals,  men, 
ammunition,  &c.  that  writ  giveth  power  to  the 
sheri6F  to  make  an  assessment  upon  the  county, 
and  giveth  power  of  distress  and  imprisontnent 
in  case  of  non-payment.  He  demandeth  Oyer 
of  the  Certiorari,  which  cousibts  of  two  parts ; 
the  one  to  certify  the  sums  assessed,  the  other 
to  certify  the  names  of  the  defaulters.  And 
the  names  of  those  that  made  defaults  were  re- 
,  turned,  and  Mr.  Hampden  amongst  others. 
He  doth  demand  Oyer  of  the  Mittimus,  which 
doth  recite  (he  tenor  of  the  first  writ. 

Upon  Oyer  of  all  these,  both  of  the  writ  4th 
Aug.  of  the  Certiorari,  Mittimus  and^Sci.  Fa. 
and  their  several  returns,  Mr.  Hampden  hath 
demurred  in  law. 

The  case  that  riseth  upon  the  record  is  thus. 
The  king  is  lord  of  the  sea  (for  that  is  part  of 
the  record)  tlie  seas  are  infested  by  pirates  and 
Turk^,  which  commit  depredations,  and  take 
goods  and  merchandizes,  both  of  the  king's 
subjects  and  others  tliat  traffic  here,  and  carry 
them  away  into  captivity.  There  is  prepara- 
tion of  shipping  and  imminent  danger,  for  so 
the  writ  reciteth :  A  danger  that  the  king's  do- 
minion of  the  sea  should  be  lost,  or  at  lease  di- 
minished.   There  was  a  further  danger,  that 

*  salus  reg.  pcriclitabatur,'  whether  in  this  case 
the  king  '  pro  defensione  reg'  tuitiono  maris, 

*  securitate  subditor'  et  salva  conductione  na- 

*  vium,'  may  command  his  subjects  *per  totam 

*  Ao|Uam,'  by,  writ  under  the  great  seal,  to 
provKle  ships  at  their  own  charge  and  cost; 
•md  this  do,  when  the  king  in  his  own  judgment 
conceiveth  such  a  danger,  as  doth  necessarily 
require  that  aid?  That  under  fovour  is  the 
question  upon  the  Record. 

There  is  in  this  Record,  whereof  your  lord- 
ships are  judges,  four  wriu.  First,  That  of  4th 
Aug.  11  Car.  which  goeth  out  of  the  Chancery, 
Ibr  setting  forth  this  ship  of  450  tons.  Secondly, 
the  Certiorari  9  Martij  12  Car.  Tliirdly,  the 
Miuimus  5  Maij  13  Car.  And  fourthly,  that 
9f  the  32  Maij  13  Car.  which  is  the  Sci.  Fa. 

The  second  and  tiie  fourth  writ,  which  is  the 
Certiorari  and  Sci.  Fa.  they  are  retuniable,  the 
first  and  the  third  writ,  which  is*  the  writ  4th 
Aug.  and  the  Mittimus,  they  have  no  returns ; 
but  they  give  command,  and  require  execution 
shall  be  done,  *  prout  de  jure,  et  secundum 

*  coosueiudinem  reg'  Angiie  fieri  consueviL' 

The  first  writ,  whicli  is  the  ground  of  this 
business,  it  standeth  upon  two  parts :  a  pre- 
amble, and  the  body  of  the  writ.  The  preamble 
that  containeth ;  first,  a  direction ;  and  second- 
ly, tU  causes  and  motires  of  the  issoing  of  this 


writ.  The  body  containeth  six  parts.  First, 
the  direction  that  is  to  thesherifTof  the  county 
of  Bucks,  nee  non  unto  the  baili6Fs  and  burgesses 
of  the  borough  of  Buckingham,  and  mayor  iwd 
burgesses  of  Chipping-Wiccomb  alias  Wiccomb, 
and  '  probis  hominibus'  of  ad  the  countr.  Se- 
condly, the. motives  and  reasons  inducing  this 
writ,  which  are  nine  in  number.  1.  *  Quia 
'  piratae  et  maris  grassatores,*  he.  That  these 
commit  spoils  and  depredations  by  sea,  and 
take  the  goods  of  the  king's  subjects.  8.  Be- 
cause they  carry  the  king  s  subjects  into  miser* 
able  captivity.  3.  Because  of  the  preparation 
of  shipping  that  is  made  vndique  to  infest  tlie 
coasts.    4.  *  Quia  pericula  imisinent,'  &c.    5. 

*  Quia  pro  defensione  reg.  tuitionc  maris,'  6cc, 
6,  '  Quia  pro  debellatione  quorurid'  hostiua 
'  satagent,'  6cc,  7.  *  Quia  progenitores  nostii 
'  r^es  Anglis  dig'  maris  temporibus,'  &c.  8. 
'  Quia  onus  defensioois,'  &c.  9.  The  most 
prevalent,  *  Quia  hoc  per  legem  et  consuetiH 

*  dinem  Anglias,'  &c.  The  body  of  the  writ 
contains  also  several  mandates  to  the  sheriffs 
and  head  officers,  *  quod  fide  et  legiaucia,  &c. 
'  et  sicut  nos  et  honorem  nostrum  diligitis.' 
The  mandates  are  six.  1.  To  provide  %  ship 
of  450  tons  well  manned  and  furnished  with 
provision,  and  that  was  to  be  in  readiness  by  the 
1st  of  March,  to  continue  for  the  space  of  96 
weeks, '  ad  proficiscendum  cum  navihns  nostris, 

*  &c.  pro  tuitione  maris,'  &c.  '2.  That  the  she- 
riffs and  head  officers  meet  within  SO  days,  and 
set  down  what  shall  be  t&xed  upon  the  iDCo^ 
porate  towns.  -  3.  A  command  to  the  bead 
officers  of  those  incorporate  towns,  that  within 
their  l>aili»ick  they  make  an  assessment  upon 
particular  persons,  and  compel  them  to  pay  the 
same.  4.  A  power  to  the  sheriffs  to  assess  all 
the  rest  witliin  the  county,  ^juxta  statam  et 

*  fflcultates.'  5.  A  command  for  the  levying 
of  these  sums  by  distress,  *  et  quos  rebelles  in- 

*  veneris'  to  imprison  their  persons.  6.  That 
no  part  of  this  sum  collected  shall  be  converted 
to  any  private  use ;  but  if  any  money  shall  be 
remaniing,  it  should  be  paid  mttr  tohendat. 

My  lords,  the  reasons  expressed  in  this  writ 
might  justly  satisfy  any  man's  judgment  with- 
out further  argument;  but  I  shall  clearly  n^ 
nifiest  tiiere  is  no  clause  or  practice  by  this  writ, 
but  is  verified  by  many  records,  and  is  *  secun- 
'  dum  legem  et  consuetudinem  Anglie.' 

The  question  that  is  made,  is  of  a  high  tran- 
scendent nature ;  it  concerneth  the  king,  both 
in  his  ordinary  and  absolute  power.  Whether 
the  king  in  those  cases,  where  he  in  his  royil 
judgment  shall  conceive  a  necessity  for  the  de- 
fence of  the  realm,  may  command  ships  in  thii 
kind ;  whether  by  his  royal  power  he  may  do  it, 
or  must  require  the  aid  per  canmmne  roaci/itt'" 
in  the  parliament.  And  I  conceive  his  majesty 
may  do  it,  not  only  by  his  kingly  prerogative, 
but  jure  mt^eUatis, 

This  power  is  not  only  *  inter  prerogativa  re- 

*  gis,  sed  inter  jura  sammae  majestatis.'  I  ^^^ 
by  many  records,  that  these  writs  have  issued 
out  in  all  succession  of  *  times;  in  the  times  of 
the  Saxons  be£or«  the  Conquest :    bnt  I  mt^ 
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^nd  that  this  power  was  judicially  questioned 
in  any  court  at  Westminster  before  now.  I  find 
<}ue8tions  made  touching  assessments,  whether 
they  have  been  equal;  touching  the  levying, 
w  hether  w  ithin  the  warrant  of  the  office ;  touch- 
ing  the  discharging  of  some,  by  reason  of  a  grant 
of  exemption:  but  to  quebtion  the  main  power, 
whether  the  king  by  his  royal  power  might  com- 
mand this  for  the  defence  of  himself  and  the 
kingdom,  was  never  disputed  before  now.  But 
his  gracious  majesty,  who  bath  declared  himself, 
that  he  will  rule  his  people  according  to  his  laws, 
for  the  satis&ction  of  the  people,  and  to  clear 
his  justice  and  judgment^  does  suffer  these  writs , 
to  go  forth,  to  which  Mr,  Hampden  hath  de- 
ZBurred,  and  to  be  questioned  in  this  legal  way 
to  be  determined  by  your  lordships,  to  which  I 
hope  you  will  give  a  clear  end. 

My  position  shall  be  thus :  that  the  king,  as 
he  is  king  of  £ngland,  *  pro  defensione  reg'  tui- 

*  tione  maris,'  &c.  when  his  ma^ty  in  his  royal 
judgment  conceiveth  it  a  time  of  such  danger, 
as  doth  necessarily  require  the  aid  commanded 
in  this  writ,  that  he  may  command  and  compel 
his  subjects  '  per  totam  Angliam'to  set  forth 
ships  with  men  and  ammunition  and  double 
equipage;  and  this  may  be  done^  as  well  by  the 
king  s  writ  under  the  great  seal,  as  by  consent 
io  parliament. 

For  the  proof  of  this  position,  I  shall  reduce 
what  I  have  to  say  to  these  heads.  First,  that 
this  power  is  *  inter  jura  summie  majestatis,'  in- 
nate in  the  person  of  an  absolute  king,  and  in 
the  persons  of  the  kings  of  England.  That  this 
power  is  so  inherent  in  the  king's  person,  it  is 
not  any  w^y^  deriv|^  from  the  people,  but  re- 
served unto  the  king  when  positive  laws  first 
began.  And  that  in  this  case  the  king  is  sole 
judge  of  the  danger,  and  how  this  danger  is  to  be 
prevented  and  avoided :  this  is  my  first  ground. 

The  second  is  this,  that  the  regal  power  is  not 
confined  to  the  politic  advice,  that  the  king 
must  be  in  cathedra  sitting  fu  pariiament ;  but 
•that  it  hath  been  always  done,  either '  per  ip* 

*  sum  regem,  aut  per  regem  et  concilium,  aut 

*  per  dominos  suos,  aut  per  regem,'  when  he 
ehaii  please  (o  call  a  consultation  of  merchants 
ana  portsmeu  experienced  in  the  service, — My 
lords,  I  shall  present  unto  your  lordships,  that 
this  power  is  so  inherent  in  the  king,  that  during 
the  time  of  parliament,  and  in  those  years  when 
parliaments  were  sitting,  these  writs  issued  out 
by  a  regal  power,  without  any  aid  or  power 
fxt>m  parliament;  and  that  advice  was  not 
thought  necessary  in  former  times. 

3.  I  sMall  also  shew  unto  your  lordships,  that 
this  power  is  iinphed  out  of  the  sovereign's  titles 
given  unto  him  by  the  common  law  of  England. 

4.  And  also  I  shall  insist  upon  precedents ; 
and  herein  1  shall  desire  your  lordships  to  take 
notice  that  these  writs  have  not  issue  out  at  the 
first  any  sudden  advice ;  but  that  there  was  a 
creat  search  made :  first,  by  my  predeeessor, 
Mr.  Noy,  a  man  of  great  learning  and  profound 
judgment;  other  searches  made  by  the  king's 
counsel  and  some  others ;  and  a  great  nmnl^r 
•f  records  were  coosidened  of  maturely  before 


these  writs  issued  :  so  nothing  was  done  upon 
the  sudden ;  and  we  that  are  of  the  king's  coun- 
sel did  think  it  fit  that  most  of  these  -records 
should  be  cited  in  the  first  Argument,  by  Mr. 
Solicitor,  to  the  end  that  the  counsel  at  the 
bar  might  give  an  answer  to  then>  in  their  re^ 
ply :  many  more  have  been  added  by*  Mr.  So- 
licitor, and  many  more  I  shall  cite  which  have 
not  been  remembered. 

My  Lords,  in  the  vouching  of  these  records, 
I  shall  observe  eight  things.  (1.)  That  the  re- 
cords we  insist  upon,  are  not  grounded  upon 
any  private  custom,  or  upon  any  charter,  or 
upon  any  covenants,  but  upon  the  laws  of  the 
land ;  and  there  is  not  in  any  of  these  records 
any  recital  that  these  writs  went  out  upon  any  of 
these  grounds.  (2.)  That  in  all  a^es  before  the 
Conquest,  and  in  the  time  of  William  1,  that 
these  writs  have  issued  <  per  ipsum  regem,  per 
*  regem  et  concilium,'  and  did  not  issue  upon 
any  advice  of  parliament.  (3.)  That  these  re- 
cords and  writs  were  sent  out,  not  in  case  of 
Hannibal  ad  portaSf  or  an  enemy  discovered,  or 
sudden  invasion ;  but  upon  case  of  rumours^ 
and  in  tliat  a  danger  might  happen  ;  so  not  in 
approaching  of  an  enemy,  but  in  case  of  prepa- 
ration to  provide  against  an  enemy.  (4.)  That 
the  king  did  command  shipping  to  be  set  forth 
in  those  years  wherein  there  were  parliaments^ 
and  sitting  parliaments,  by  his  royal  power, 
without  advice  of  parliament.  (5.)  That  when 
great  subsidies  and  aids  have  been  given  unto 
the  king  by  parliament '  pro  defensione  regV  in. 
the  same  year  that  writ  went  forth  for  the  de- 
fence of  the  kingdom.  (6.)  That  these  aids  have 
not  been  required  only  from  the  maritime  parts, ' 
the  ports,  nor  from  the  inland  -counties  only, 
but  '  per  totam  Angliam.'  (7.)  That  many 
times  when  thsse  writs  issued,  there  have  been 
no  such  causes  declared,  as  hath  been  in  this 
writ.  I  shall  observe,  that  in  many  of  these 
writs  no  cause  at  all  is  set  forth  in  them,  Sut 
only  that  they  should  repair  to  the  place  of  ren- 
dezvous, and  there  receive  further  directions. 
(8.)  I  shaB  verify  every  clause  of  this  writ  by 
many  precedents.  A  Mandamus,  and  not  a 
Mandamus  Rogantes,  shipping  at  the  charge  of 
the  county,  and  assessments  made  by  the  she- 
riffs, as  commoners,  and  a  penalty  greater,  not 
only  distress  and  imprisonment,  but  extent  of 
lands,  seizing  of  gopds,  till  the  king  was  paid. 
These  are  the  things  I  shall  observe  out  or  the 
precedents^  when  f  shall  come  unto  them. 

My  Lords,  in  the  fifth  place,  when  I  have 
laid  these  foundations,  I  shall  then  dispel  those 
mists  that  have  been  raised,  remove  those  forces 
that  have  been  mustered,  and  answer  the  ob- 
jections of  those  gentlemen,  that  will  not  be  sa- 
tisfied by  the  king's  writ  under  the  great  seal : 
And  in  the  sixth  give  a  particular  answer  to  the 
acts  of  parliament  that  they  have  cited,  to  the 
records  that  thev  have  insisted  upon,  and  to  the 
reasons  and  authorities  they  have  alledged. 

In  the  seventh  place,  I  shall  answer  their  ex- 
ceptions that  have  been  taken  unto  the  several 
writs,  records,  and  proceedings  thereupon,  that 
have  been  produced  by.us« 
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And  in  the  eighth  plaoe,  I  shall  collect  some 
conclusioni  and  reasons  out  of  the  premises, 
jmd  cite  unto  jour  lord»hips  some  judicial  re- 
cords, that  ma^  satisfy  your  lord&hips  in  point 
of  judgment.  These  are  my  maienals,  I  shall 
proct^ed  to  the  building. 

My  lords,  my  first  ground  was,  that  this 

rower  is  innate  in  tlie  person  of  as  absolute 
ing.  All  magistracy  it  is  of  nature,  and  obe- 
dience, and  subjection.  It  is  of  nature.  And 
before  any  municipal  law  was,  people  were  go- 
veroed  by  the  law  of  nature,  and  practice  did 
rule  according  lo  natural  equity :  this  appeareth 
in  the  ileports  of  sir  £d.  Coke,  written  by  him, 
ivben  be  was  chief  justice,  7  Rep.  fol.  13.  I 
will  hot  lake  occasion  to  discourse  either  of  the 
law  of  nature,  which  doth  teach  us  to  love  our 
country,  and  to  defend  it,  to  expose  the  haind 
to  danger,  rather  than  the  head  should  suffer; 
nor  of  the  law  of  God,  wiiich  commaodeth  obe- 
dience and  subjection  to  the  ordinance  of  our 
fuperiors;  nor  of  the  law  of  nations,  which 
doth  agree,  that  there  must  be  protection  from 
tlie  king,  and  obedience  from  the  people;  and' 
without  defence  there  can  be  no  protection;, 
and  witimut  aid  of  the  people  there  can  be 
no  defence:  nor  of  the  impeFial  law,  which 
•aiib,  that  in  cases  pro  comtnuni  uhiilaU  the 
king  may  ttatutrt  alone. 

My  lords,  upon  this  subject  I  will  con6ne  my- 
self to  the  law  of  the  land,  and  insist  upon 
«uch  records,  and  such  precedents,  and  such 
reasons,  and  such  authorities,  as  I  find  both 
by  records  of  former  tinies,  and  also  in  our 
books. 

First,  In  the  original  govemmenrof  this  na- 
tion, I  do  not.  find  that  it  was  a  monarchy  ;  i 
$nd  the  contrary,  that  there  was  a  great  number 
of  petty  re(;inients.  Aud  when  Julius  Cesar 
invaded  this  realm,  he  writeth  there  were  four 
kings  in  Kent ;  and  Strabo  saith  the  like,  lib. 
4,  so  those  times  will  not  be  material.  Puring 
the  domination  of  the  Romans,  which  conti- 
jMied  500  years,  the  Romans  had  tlieir  prefects 
here  in  England.  No  roan  will  doubt  but  that 
they  miiibt  command  what  they  pleased,  J^oti- 
iia  Hlriutq:  Imperii,  fol.  161,  that  in  their 
times  there  were  special  officers,  ealled  Comites, 
&c.  OlhceM  appointed  by  sea,  and  other  offi- 
cers by  land.  Those  that  succeeded  the  Ro- 
mans were  the  Saions:  and  in  their  times, 
both  by  anuent  grants,  and  by  edicts  of  the 
princes  of  those  times,  it  appears  that  this 
naval  power  was  commanded  by  them  for  the 
defence  bf  the  realm. 

First,  To  begin  with  kinjglna,  a.  d.  7S^,-  king 
«f  the  West-Saxons.  This  king  in  that  yqar 
made  a  grant  to   the  abbot  of  Glastonbury, 

*  Quod,  &c.  sint  quieti  ab  omnibus  regiis  exac- 

*  tionibus  et  operibus  quod  indici  solent,'  ex- 
cept '  Expedit'  arcium,  et  pontium  construe^ 

*  tionem  sicut  in  antiquo,  &c.'  which  shews 
that  these  expeditions  were  accustomed  to  be 
done.  Wuldredus,  who  was  king  of  Kent  in 
the  year  74S,  granted  tmto  his  churches  '  quod 

*  sint  liberi  ab  omnibus  secularibus  servitiis,' 
except  '  expedit'  pantiumi  &c*'  so  in    that 


erant  these  expeditions  were  excepted.  Ediel- 
reduB,  king  of  tlie  Mercians,  anno  749,  granted 
'  Monasteriis  de,  &c.'  except  ut  $upr».  So  a» 
in  those  times  these  services  were  common,  and 
v%ere  done  by  a  <  dicto  regis.'  That  the 
churches  should  be  free  firom  all  services,  ex- 
cept these  three,  expeditions  of  building  castles, 
bridges  and  forts;  *  a  quibus  nolii  uoquam  laa- 
'  ari  possunt.'  Egbert^  an.  840^  commanded 
a  great  navy  to  be  provided;  and  that  for  the 
defence  of  tlie  realm,  and  safeguard  of  ships. 
Ethel wa Id,  that  was  king  of  the  West  Saxons, 
anno  B^,  granted  to  the  Church,  that  it 
should  be  free  from  all  service  tempoial,  except 
'  regalibus  tributis.'  In  the  tira'b  of  king  Al- 
fred, who  was  the  first  monarch,  and  king  of 
all  En|[laod;  one  who  was  a  privy-oounsellor 
in  his  time,  and  wrote  the  story  of  that  time, 
he,  in  the  ninth  page  of  his  book,  saith,  <  Quod 

*  rex  Alfredus  roissit  galleas  longas  naves  et 

*  cymhas  sdifican ;'  and  agreeing  with  this,  is 
the  history  of  Asser  Menetensis,  Florentius 
Wigomensis,  316,  and  Huntingdon  351,  where- 
in your  lordships  may  see  by  Uie  record,  it  was 
done  *  ex  precepto  regis  per  totum  regnum.' 
This  king  made  a  law,  wbicn  is  not  remembered 
by  Lambert  in  his  Saxon  laws,  to  this  effect; 
that  no  man,  by  summons,  by  the  horn  or  word 
of  mouth,  should  sit  srfll  m  matter  of  theft, 
bloodshed,  or  going  to  war,  whensoever  his 
expedition  should  require :  and  there  he  doth 
mention  it  to  be  upon  pain  of  forfeiture  of  life. 

King  Edgar,  who  stited  himself  Anglie  Basi- 
iicus,  be  in  tlte  year  959  provided  a  great  navy 
of  3,600  ships,  as  saith  Wjgomeosis,  and  Matth. 
of  Westminster;  and  he  gjpve  a  command,  that 
every  year,  at  Easter,  a  navy  of 3  or  4  000  should 
be  set  out,  and  divided  into  three  parts.  East, 
West,  and  North :  the  ships  in  those  times  wera 
not  so  great  as  now  they  be..  The  same  Edgw,  in 
the  year  973,  granted  to  the  abbey  of  Thorney 
all  manner  of  immunities,  and  that  it  should  be 
free  from  all  services,  except  those  three  af 
building  bridges,  castles  and  forts.  And  the 
same  kmg,  in  his  charter  to  the  church  of  Wor- 
cester, granleth  them  to  be  free  *  ab  onmibus 
'  exactiouibus,'  except  '  constructionem  poo« 
'  tium,  arcium,  &c/ 

My  lords,  by  all  these  several  grants,  and 
what  hath  been  done  by  those  kings,  it  doth 
appear  that  these  three  fundamental  services 
were  ever  reserved  unto  the  crown,  saving  the 
grants  to  two  or  three  abbeys,  which  had  some 
pariiculas  exemption.  In  tJie  year  1008, which 
was  remembered  by  Mr.  Solicitor,  there  was 
then  a  gr^at  navy  provided  by  king  Ethelred. 
The  words  are   thus:    *  Rex  Ethelredus  per 

*  totam  Angliam  ex  310  hides,  n  a  vera  unam. 
'  6cc,  preparare,  fecerat.  Sec*  that  was  for  every 
310  nidos  of  land  to  build  one  ship;  and 
every  eight  hides  of  land  to  find  a  man  and  a 
corsiet,  and  to  meet  at  Sandwich  fur  deft  nee 
against  the  Danes.  This  appeareth  in  Hun- 
tingdon 360.  Matth.  of  Westminster  387. 
Uoveden  496.  aud  Malmsbur?  100. — In  this 
record  these  things  are  observable,  ^  rex  parare 

*  &CU|  et  nx  toti  aisit  i'  then  ^  per  totam 
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*  And.'  all  fingbind  was  to  be  chait^ed.  By 
Che  Glossary  of  that  learned  and  judiciouB  an- 
tiquary, sir  Henry  Spelmao,  it  appears  that 
'  rirgata  terras  coniinet  S4  acras,  quatuor  vir- 

*  cats  continent  unam-  hidam,  et  quinq;  hidas 

*  feod.  niilitar/  Upon  casting  ttp  of  this,  it 
doth  appear,  that  there  be  in  England  363,600 
hides  of  land ;  and  ever?  310  hides  being  to 
let  out  one  ship,  the  whole  nomber  amonnteth 
to  divers  thousands,  11,079;  and  every  eight 
hides,  to  set  forth  a  soldier,  anoonts  to  45,450 
men :  but  it  is  not  the  nomber,  but  the  matter, 
that  is  done  by  the  king's  command,  '  per 

*  totam  Angliam.' 

In  the  30th  year  of  king  Ethelred,  he  made 
an  edict,  which  Mr.  Solicitor  caused  to  be  read 
in  coart,  siting  he  had  it  out  of  an  old  book  in 
Cambridge,  *  Quod  instanrant  tiel  nomber  del 

*  naves  per  singnlos  annos.'  I  read  it  to  this 
purpose,  Co  shew  that -in  the  dOth  year  of  his 
reign,  there  was  a  naval  expedition  to  be  al- 
ways ready  at  Easter,  and  sheweth  the  penalty 
of  such  as  did  depart  without  hcence. 

King  Canuttts,  Lambert  fbl.  117,  118,  *  ex 
'  sapientom  concilio,  &c.'  ordained  a  command 
amongst  his  temporal  laws,  cap.  10,   '  quod 

*  praesidia  fiant,'  &c.  coqfimandft  ships  to  be  pro- 
Tided  ;  and  foh  118,  a  penalty  upon  all  those 
that  refused  to  pay  130s.  which  was  a  great  sum 
in  those  days. 

That  which  I  observe  out  of  these  two  were 
these:  First,  That  thev  were  made  by  the 
king,  by  the  advice  of  his  lords;  that  there 
were  to  be  yearly  preparations  for  shipping; 
and  those  that  departed  out  of  the  sertice  n iih- 
out  license,  were  to  incur  the  foHeiture  of  all 
their  esutes.  If  these  edicts  were  acts  of  par- 
liament, they  stand  unrepealed  ;  and  if  no  acts, 
then  tliey  stand  by  command  from  the  king's 
power. 

My  lords,  I  have  shewed  you  the  practice, 
as  it  was  before  the  time  of  William  the  Isi : 
He  did  not  abrogate  the  furttier  Ian  s,  but  was 
sworn  to  perform  them.  Nay,  it  was  said  that 
he  did  confirm  '  antiquas  leges  et  consueto- 
'dines  Anglis.'  So  thpn,  if  these  »ere  the 
laws,  and  this  the  power  that  the  antieiit  kings 
of  England  had  before  hi»  time,  he  did  rati^ 
and  confirm  it,  but  not  diminish  it.  This 
power  of  commanding  of  shipping,  for  the  de- 
fence of  tlte  realm,  it  is  a  principal  part  of  the 
power  royal..  This  kingdom,  it  is  a  monarchy. 
It  consists  of  head  and  members,  the  king  is  the 
head  of  this  politic  body  ;  it  consists  of  clergy 
and  laity  :  the  head,  it  is  furnished  with  entire 
power  and  jurisdiction,  not  only  to  administer 
jiistice  in  cases  criminal  and  temporal  onto  his 
people,  but  likewise  for  defence  of  both ;  and 
he  may  command  the  power  both  of  the  one 
and  the  other.  This  power  I  find  to  be  men- 
tioned in  the  register  of  original  writs,  written 
before  the  conquest,  1S7  b.  It  reciteth,  that 
'  Nob  considerantes  quod  ratione  rcgise  digni- 
'  tatii)  maxime  ad  providendum  salvationi  reg' 
*  nostri  ci^cumquaq;  astringimur.'  It  appears 
by  Stamford,  in  his  Prerogat.  cap.  l,thttt  as  the 
king  is  tfatf  most  eicellent  and  worthiest  part  of 


the  commonwealth,  so  is  he  aho  the  preserver^ 
nouri&her,  and  defender  of  his  people.  I  find 
it  in  Fortescae,  that  they  have  cited ;  thai  a 
commonwealth  without  this  head  is  but  a  trunk, 
as  the  natural  body  is  a  cadavei*.  I  find  it  in 
Fitz.  Her.  Na.  Br.  fo.  73,  or  173,  that  the  king 
of  right  ooght  to  save^and  defend  the  realm,  as 
well  against  the  sea  as  against  the  enemies^ 
that  it  be  not  surrounded  nor  wasted. 

How  is  this  defence  against  the  sea  and  ene- 
mies of  the  kingdom  ?  Is  the  king  bound  tode» 
finid  tlie  king(k>m  by  sea  walls  at  his  own 
charges  ? — No ;  the  power  of  defence  is  a  sik 
perintendenC  power  in  his  majesty,  to  author 
rize  sheriffs  and  commissioners  to  see  it  done, 
bat  by  his  power ;   yet  at  the  charge  of  the 
people.     Register  127  h.  it  appeareth  there, 
where  the  king  commandeth  the  people  by  hit 
writs ;   the  one  directed  to  the  sheriff,  and  th« 
other  to  the  commissioners,  and  in  both  willeth 
and  commandeth,  <  quod  distringat  A.  B.  et  al*/ 
to  distrain  the  lands  of  all  those  that  may  t^ 
ceive  damage  to  repair  the  sea-wail«,  as  well  as 
the  Ter*  Tenn'.     This  writ  was  before  any  sta« 
tote  concerning  that,  forihe  Register  was  bet'oro 
the  Conquest ;  and  the  first  statute  that  con- 
cerneth  commissions  of  sewers,  was  made  6  H. 
6.    So  it  is  by  the  pdwer  the  king  had  at  cnnH> 
mon  law,  and  not  upon  any  statute  :    And  this 
was  to.  the  sheriff,  as  well  as  to  commissioners  ; 
and  that  it  was  done  at  the  charge  of  the  cnun- 
trv,  and  not  at  the  king's  charge,  Pat.  33,  Ed  1, 
m.  4,  dors,  agreeth  with  the  Register:   The 
king  doth  there  recite,  '  Quod  ratione  dignita* 
'  tis  regis,  &c.  et  per  juramentum  sumusastricti 
'  ad  providendum  salvationi  reg';'    and  there 
he  giveth  power  to  commissioners  to  distrain 
the  people  to  make  defence  against  the  sea,  at 
tlieir  own  charges.     Pat.  2  Ed.  S,  pars  $,  m.  5, 
dors,  in  the  case  of  Wiseman.   Rep.  %  fol.  15, 
the  king,  ex  officio^  ought  to  govern  his  subjects 
in  peace  and  tranquillity.    7  Rep.  fol.  9,  pro- 
tection of  the  king  is  general  over  all  the  king- 
dom ;    there  is  reason  why  it  should  be  thus  s 
For  tiie  king  of  England,  he  hath  an  entire  em- 
pire, he  is  an  absolute  monarch ;   nntliing  caft 
be  given  unto  an  absolute  prince,  but  is  in  he* 
rent  in  his  person,  as  may  appear  by  books, 
records  and  acts  of  parlinment :  Bract.  lib.  9^ 
fol.  55,  b:  Sciendum,  ftrc.  '  Dominus  rex  super 
'  omnes  qui  ad  coronam  pertinent.'     I'liis  ap- 
pears likewise  in  the  sutute  24  Hrn.  8.    Thert 
it  is  declared  that  this  realm  of  England  is  an 
empire,  and  hath  been  so  accepted  in  the  world. 
Stat.  35  Hen.  8,  cap.  81,  1  Eliz  cap.  1,  1  Jac. 
cap.  1,  the  crown  of  En$rland  ts  affirmed  to  bS 
an  imperial  crown  ;  and  acts  of  parliament  ard 
proofs  of  the  highest  nature.      16  liic.  2,  c.  5. 
that  the  king  holdeth  his  empire  immediately  of 
tlie.  Ood  of  Heaven  :    And  at  his  coronatioiu 
his  crown  is  elevated  as  a  signification  thereof 
This  is  likewise  acknowledged  in  the  Irish  Re- 
ports, fol.  60,  '  Rex  Anglise  est  absolutus  mo- 
*  narcha  in  regno  suo.'    Fortescue  saitb,  the 
king  of  England,  as  well  as  any  other  king  o^ 
emperor,  bath  all  the  liberties  within  this  king^ 
doib  <  in  imperio  suo.'    the  lai»  of  England 
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makes  the  king  of  Eneland,  not  as  his  subjects 
are,  a  nataral  bod^r,  but  a  body  politic,  freeth 
bim  from  all  imperfection  and  infirmity ;  he  is 
immortal,  and  never  dies ;  the  king  ever  liveth, 
Com.  177,  11  Hep.  ful.  .7,  21  £d.  4,  and  otlier 
records. 

My  lords,  as  he  is  an  absolute  monarch,  so 
all  these,  '  Jura  summs  majestatis,'  are  given 
«Dto  his  person  by  the  common  law. 

First,  He  hath  supreme  dominion,  both  by 
tea  and  land,  as  is  proved  by  the  Mirror,  the 
greatest  part  whereof  was  writ  before  the  Con- 
quest. Some  things  are  added  to  it  by  H. 
Home  in  the  reign  of  Ed.  4.  He  holdetb,  that 
all  lands,  and  all  jurisdiction,  and  all  dontinion, 
is  derived  from  the  crown  :  That  whatsoever 
was  not  granted  from  the  crown,  remainetii  in 
the  person  of  the  king.  This  Supremum  Do- 
minium is  so  inherent  in  the  king*8  person,  that 
if  the  king  grants  away  his  lands,  <  absq;  aliquo 
'  reddendo,'  yet  the  tenure  must  still  remain 
to  the  king ;  8  Hen.  7, 12,  30  Hen.  8, 45  Dyer. 
This  dominion  is  not  only  upon  the  land,  but  it 
is  upon  the  sea.  And  so  the  king  he  hath  not 
only  a  dominion  at  sea,  but  he  is  *  dominus  ma- 
'  ris  Anslicani ;'  he  is  both  owner  of  the  sea, 
and  of  the  soil  under  the  sea.  And  so  it  was 
resolved  huely,  by  my  Lord  Chief  Baron,  and 
the  rest  of  the  barons  in  the  Exchequer,  in  the 
case  of  Sutton  Marsh,  Mich.  13  Car.  That  the 
soil  of  the  land,  so  far  as  the  sea  floweth,  is  the 
king's,  and  the  king  is  seized  thereof, jure  coro- 
na. Mirror  8,  Bract,  fol.  8,  temps  £dw.  1, 
Avowry,  46  Ed.  3,  Com.  3,  b.  That  not  only 
the  dominion  of  the  sea^  but  the  very  soil  be- 
longeth  unto  the  king. 

In  the  next  place  he  hath,  besides  his  su- 
premum dominium,  a  sovereign  jvrisdiciion,  and 
that  extends  both  by  sea  and  land. 

First,  For  creation  of  all  his  great  officers 
and  judges;  creation  of  the  Admiralty,  time 
out  of  mmd.  20  Hen.  7,  fol.  8, 12  Hen.  7,  fol. 
17,  power  to  make  justices  could  not  be  grant- 
ed ;  and  all  these  powers  resumed  in  the  sta- 
tute, as  inherent  in  the  crown.  12  Hen.  7,  fol. 
17,  there  it  is  said  by  Fineux,  that  at  the  be- 
ginning all  administration  of  justice  was  in  one 
hand,  that  is,  in  the  crown.  And  surely  this 
jiirisdiction  did  not  begin  in  the  time  of  Ric.  1, 
when  those  laws  were  renewed  by  him  at  his 
return  from  the  Holy  Land  ;  but  there  were 
admirals  in  England,  and  the  admiral  law  by 
sea  long  before.  27  Ed.  1,  a  famous  record  in 
the  Tower,  that  the  commissioners  for  the  em- 
peror, Spain  and  France,  did  appear  before  tlie 
sing's  commissioners,  and  did  acknowledge  the 
sovereignty  of  the  king  of  England  upon  the  sea 
did  belong  unto  him  time  out  of  mind.  And 
for  further  proof  of  this,  it  likewise  appeareth 
in  that  learned  book  of  Mr.  Selden*s  called 
Mare  Clausum. 

My  lords,  the  next  inherent  power  of  the 
trown  are  pardons  of  offences  and  condemned 
persons,  and  restitutions,  which  none  can  do 
but  the  king  himself,  1  Hen.  4,  fol.  5,  20,  Hen. 
7,8. 

Tb«  nest  is  '  jui  aummi  percutiendi,'  a  set- 


ting of  a  royal  stamp  upon  his  coin,  the  advanc- 
ing of  the  value  of  his  coin,  and  the  debasing 
of  it.  91  Ed.  3,  6.  That  the  king  only  caa 
put  a  value  upon  it.  5  Rep.  fol.  114.  T>at 
the  king,  by  his  absolute  prerogative,  may  make 
any  foreign  coin  lawful  money  of  England,  by 
liis  proclamation,  Davies  Reports,  fol.  SO. 

The  next,  *jus  summse  majcstatis,'  is  that 
of  concluding  war  and  peace,  which  is  abso- 
lutely inherent  in  the  kmo's  person,  which  he 
may  do  without  calling  his  great  council,  19 
Ed.  3,  a,  and  7  Report  25.  That  all  the  sub- 
jects of  England  cannot  nuike  a  war,  belUtm  in' 
dicere  belongs  not  to  the  subject.  And  to 
make  aliens  and  denizens,  is  a  high  preroga- 
tive. 

My  lords,  this  trust  that  the  king  hath  for 
making  of  war  and  peace,  and  for  the  defence 
of  the  realm,  both  by  sea  and  land,  it  is  a  great 
trust,  inherent  in  the  person  of  the  king ;  no 
man  ought  to  mistrust  where  the  law  doth  trust. 

There  is  an  objection  made,  that  if  it  should 
rest  in  the  power  of  the  kin|,  he  might  do  it 
when  there  was  no  ground  lor  it,  and  without 
cause ;  and  cause  forces  to  be  mustered,  and 
ships  provided  where  tlierc  is  no  immioeot 
danger,  in  such  a  manner,  as  that  it  might  be 
grievous  unto  the  people.  There  are  oljeo 
tions  clearly  against  presumption  of  law ;  for 
where  the  law  trusteth,  we  ought  not  to  distrust. 
The  king,  as  appeareth  by  all  our  books,  is  the 
fountain  of  justice  and  piety,  and  will  do  jus- 
tice unto  all  his  subjects,  1  Com.  240.  All 
justice  is  derived  from  the  king,  13  Ed.  4,8. 
The  king  can  do  no  wrong.  Bract.  Hb.  3,  cap. 
9,  8,  H.  6,  SO.    It  is  royal  power,  <  Deaver 

*  correction  de  luy  m\*  He  is  the  sole  judge, 
and  we  ought  not  to  question  him,  Bracton, 

*  Rex  non  babet  superiorem  nisi  Deus,'  11  Rep. 
f.  72.  The  king  is  the  fountain  of  justice  and 
common  right :  And  the  king,  being  God's  lieu- 
tenant, cannot  do  wrong,  17  Ed.  3,  49.  The 
king  could  not  be  made  an  instrument  of  oovio 
and  fraud,  but  the  patent  was  void,  Littleton's 
Comment.  99,  the  5tb  Report,  fol.  14.  That 
religion,  justice  and  verity,  are  the  sure  sup- 
porters of  crowns  and  diadems,  24  Ed.  3, 43. 
Stamford's  Pleas  of  the  Crown,  fol.  72.  M 
the  common  law,  the  law  doth  not  dbtrust 
where  the  king  doth  commit  one,  but  that  is 
upon  just  cause,  and  so  we  are  not  to  doubt  it. 
And  therefore  at  the  common  law.  West  1) 
cap.  15,  a  nuin  committed  by  the  king  was  uot 
repleviable :  Nay,  if  he  was  committed  by  his 
council  that  was  his  representative  body,  he 
was  not  repleviable.  Shall  we  then,  when  the 
law  hath  commi0«d  this  power  unto  the  king) 
who  is  the  fountain  of  justice  and  equity,  ^hp 
is  mistrusted  by  the  law  of  the  realm,  and  the 
commonwealth  intrusts  him;  sliall  we  think 
that  succeeding  kings  will  do  that  which  is 
not  fit  to  be  done  ?  f  say,  if  the  law  trust  him, 
we  ought  to  trust  him.  At  the  common  law, 
if  the  king  commit  a  man  per  bouche^  he  is  not 
repleviable. 

But  for  a  further  reason,  those  that  are  his 
del^ates  or  Judges,  are  not  to  b«  miitrustcd. 
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That  which  a  judge  dpth,  as  in  his  office,  shall 

not  be  a^sigiieJ  for  en  or.  ..If  it  be  so  in  tlie 

delegate  power,  iimcli  more  in  the  primitive 

and  tuuiiuiiL     5  Mar.  Dyer  163,  ibe  court  of 

KingVbeoch  did  rrccive  a  record  of  nwi  priuSf 

the  Postea  returned  of  the  clerk,  and  the  deatu 

of  the  justice  of  assize  assigned  for  error,  and 

could  not  be  recciied ;  and  so,   1  Mar.  Dyer 

59,  a  writ  of  err\»r  to  reverse  a  fine,  prvat  in 

Djrer.     That  is  the  reason  of  the  book,  7  lien. 

7,  fol.  40,  10  Hen.  7,  28.     Fitz.  Uer.  Na.  Br. 

126,  saith,  he  cannot  assign  for  error,  nor  shull 

be  admitted  to  alledge  any  thing  contrary  to 

the  office  of  a  judge ;  <is  to  say,  the  judge  did 

not  give  right  judjimeut,  or  the  clerk  did  n-.t 

make  right  entries,  in.  7,  Ed.  1.  B.  Rs.  and  that 

is  the  reason  why  a  man  of  non  compoi  mentis 

in  a  fine,  and  sutforing  of  a  recovery,  it  sh.dl  not 

J»e  assigned  for  error  against  the  acts  of  a 
judge,  0  Kep.  Dr.  Bonners  case.     Records  hy 

a  judge,  nor  justice  of  peace,  not  traversable. 

Good  D\y   lords,  then,  if  by  the  laws  of  this 

kingdom  one  shall  not  be  admitted  to  receive 

an  aver.nent  against  any  acts  done  by   your 

lordships  the  judges,  or  against  acts  done 
by  inferior  judges ;  surely  in  thi?,  where  the 
king  is  absolute  judge,  it  bhall  nut  be  allowed  to 

tay,.there  was  no  cause  of 'danger,  or  that  in 

done  by  the  king  whicli  ought  not  to  be  done. 
Bract.  lib.  1,  cap.  24,  *  est  in  corona  regis  fa- 
•  cere  justitiarn  ;'  The  king  is  so  absolutely 
trusted  with  this  defence,  that  a  subject  cannot 
make  a  fort  or  ca&de  upon  his  own  freehold 
without  the  king's  license  ;  that  appears  in  die 
old  Mag'  Char'  fo.  162.  Inquiry  made  of  diose 
that  do  build  forts  and  casdes  without  the 
king's  license,  Rot'  Pari'  45  Ed.  3,  m.  34,  6 
Hen.  4, 19,  and  a  book  of  Long.  5  £d.  4,  fol. 
1 29,  that  a  subject  cannot  make  a  fort  or  cas- 
tle without  the  king's  license ;  not  in  his  own 
ground. 

My  lords,  the  king  hath  so  discharged  this 
trusty  that  though  there  were  no  account  unto 
the  subject,  yet  these  ships  that  have  been 
commanded  were  '  ad  proficiscend*  cum  navi- 
^  bus  Dostris.'  The  king  hath  been  at  greater 
cliarge  with  these  ships  going  out,  than  any 
king  of  England  ever  was,  as  will  appear  by 
those  vast  sums  of  money  the  king  hath  spent 
in  these  years,  besides  what  hath  been  contri- 
buted to  It  by  die  subjects. 

My  lords,  I  have  done  with  my  first  position, 
(hat  it  is  an  inherent  right  in  the  person  of  the 
king  of  Eugland;  and  that  the  king  is  the 
sole  judge,  both  of  the  danger,  and  when  and 
how  it  is  to  be  avoided. 

It  hath  been  objected,  That  the  king  of 
England  may  do  it,  but  how  f  It  must  be  ac- 
cording to  the  institution  of  the  laws  of  tlie 
realm :  there  must  be  a  concurrent  power,  a 
polidc  advice  in  parliament,  and  so  it  may  be 
done.  But  the  king,  either  by  his  ordinary 
power  or  absolute,  without  the  assistance  of 
the  great  council,  he  cannot  do  it,  as  hath  been 
objected.  And  therefore  in  the  second  place, 
I  shall  come  to  the  second  thing  I  did  propose, 
Kiat  was,  That  the  king^  a«  he  is  king  of  Eng- 
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*  land,  that  he  alone,  for  this  common  defence  of 
the  realm,  with  >ut  tlie  aid  of  psirliument,  may 
stuinerfj  fyc.  That  the  king,  by  the  advice  of 
his  cuuncii  vihen  he  pleases,  may  do  it;  tliat 
he  may  orduin  several  w^ys  by  the  institution 
of  the  common  l.iws,  by  his  onlinadce,  by  his 
proclamation,  by  hi.H  patents,  by  his  writj$,  and 
in  legal  matters  by  his  judges.  That  this  may 
be  done  hy  him. 

First,  It  is  agreeable  to  reason;  for  kings 
were  before  parliament^,  und  then  surely  they 
might  have  done  it.  As  justice  doth  iluw  from 
the  crown  originally,  as  it  was  in  Moses,  so  it 
is  in  the  king  of  England,  only  in   th%  king's 

{)crson.  But  aflerwards  the  kin^;  did  depute 
iis  deputies,  and  gave  uthe.s  power;  tins  is  no 
conceit  of  mine.  12  lien.  7,  fol.  17,  b.  per 
Fineaux,  there  was  a  time  when  there  were  no 
umnicipal  laws,  when  positive  laws  were  not 
establisiied,  nh'U  kings  did  rule  tfieir  people 
according  10  natural  tr|uity;  nnd  then  surijy 
the  king  might  ordain.  No  inuu  xs'di  cpustion 
it;  since  there  have  been  po^itive  laws  and 
municipal  laws,  the  kings  of  £t)giahd  they  haic 
ordiiined,  as  by  those  several  rt'cord»  cittd  ap- 
pears. It  appears  hy  the  practice  sin<  e  ti»e 
time  of  Wdliam  1»  that  the  kings  of  England  in 
all  those  writs  that  they  have  ordained,  have 
prescribed  the  time  for  issuing  of  these  writs,- 
the  numbers  of  the  ships,  tlie  times  ot  meetine, 
the  manner  of  munition,  and  to  stay  foR  the 
defence  iiuomdiu  nobis  placeret,  I  have  made 
a  collectitm  of  what  have  gone  out  by  the  kmg 
himself,  what  per  /r^f'yn  ei  concilium ,  and  wiiac 
by  advice  of  his*  council,  and  with  the  advice 
of  merchants  and  portsmen ;  but  they  are  so 
infinite,  and  so  many  of  them,  that  I  will  not 
trouble  your  lordships  with  the  repedtion  o£  - 
them. 

These  ordinances  for  the  defence,  they  are 
suitable  and  agreeable  to  the  ordinance  thai 
the  king  maketli  in  other  cases,  where  the  king 
alone  doth  ordain,  as  by  his  proclamntion. 
Claus.  24  Ed.  S,  pars  2,  m.  2,  dors..  The  king 
by  his  proclamation  commanded  all  carls, 
barons,  knights,  esquires,  and  other  men  at 
arms,  that  none  of  them  should  depart  into 
foreign  parts.  Fitz.  Na.  Br.  fo.  85,  he  agreeth 
it;  and  saith  the  book,  He  that  trans^resseth 
diis  proclamation  shall  be  fined  for  his  dis- 
obedience. And  this  command  may  be  undiT 
the  great  seal,  signature,  or  privy-senl;  for 
saith  the  book,  The  subject  is  to  take  notice  of 
any  of  the  king's  seals;  so 'in  all  ages  he  hath 
commanded  no  victuals  shall  be  transported. 
Claus.  24  Ed.  3,  m.  7,  dors'.  5,  Dec.  4  Hen.  8, 
11  Hen.  7,  23.  The  king  granted  a  proclama- 
tion for  a  Justing;  and  if  one  of  the  two  that 
be  fighting  be  killed,  it  is  no  felony.  5  Report 
114.  Tbe  king  by  his  absolute  power  may 
make  any  kind  of  money  current  by  his  pro- 
clamation. In  the  next  place,  the  king  may 
ordain  by  his  patent  alone.  40  Ed.  3,  fol.  17, 
18.  The  king  did  grant  a  privilege  to  the 
scholars  of  Oxford,  that  they  should  have  the 
choice  of  the  inns  in  Oxford,  which  was  before 
there  were  anv  fair  colleges  in  Oxford :  saith 
3  W 


1027]   STATE  TRIALS,  l5Cn.  I.  \tTi  .^f he  King  ngcmst  John  Hampdcn/tsq,  [lOS 


the  townsman,  This  is  my  freehold,  the  king  j 
cannot  do  it :  say  the  jiRiges,  This  is  by  the  I 
king's  p:\teiit,  and  is  in  favour  of  learning,  and 
therefi)re  a  j»ood  ordinance.  So  the  justice  in  j 
eyre  may  take  up  the  principal  inn  in  a  town. 
Is  there  any  thing  more  usual  than  for  the  king 
to  give  power  lO  a  corporation  to  n\ake  ordi- 
nance for  a  common  goud  ?  49  Kd.  S,  162. 
Shall  it  be  so  in  the  creature,  and  not  in  him 
that  makes  the  creature  ^  A  case  or  two  upon 
every  one  of  them.  Tlie  kinj;  may  ordain  by 
his  writ,  and  that  appears  9  Ed.  3,  18,  a  writ 
of  Cessavit  against  the  tenants  of  Northumber- 
land. The  tenants  had  been  miglitily  op- 
pressed by  the  Scots ;  they  petitioned  the  king, 
and  said,  they  were  not  able  to  pay  their  land- 
lords their  rents,  by  reason  of  those  incursions 
upon  them  ^  of  tlic  Scots,  and  desired  stay  of 
suit ;  and  tijere  it  appcarcth,  that  the  king  did 
ordain  by  his  writ,  that  those  ^uits  upon  those 
reasons  should  not  proceed  against  the  tenants 
for  non-payment  of  their  rents.  Out  of  the 
same  reason  are  the  writs  of  protection. 

Tlien  tiie  king  and  his  council  may  ordain ; 
for  that  I  find,  m.  4,  Hen.  3,  Fitz.  Her.  N.  Br. 
Dower  179,  a  writ  of  Dower  there  brought  by 
a  French  woman.  The  tenant  of  the  writ 
pleaded,  that  there  was  an  ordinance  of  the 
king  and  council,  *  Quod  uuUus  de  potestate 

*  regis  Frjmciae  respondeatur  de  Anglia  ante- 

*  quam  Angl'  respond'  de  jure  suo  in  Francia  ;* 
that  is.  We  Env;lishmen  should  not  be  com- 
pelled to  answer  any  Frenchman  or  woman  in  a 
legal  way,  till  the  English  were  answered  in 
France  to  their  suits  there.  39  Ed.  3,  7  per 
Thorp.  The  king  and  his  lords  may  make  an 
ordinance,  which  shall  'be  as  binding  ns  a  sta- 
tute. Rot.  Franc.  72  Ed.  3,  m.  C.  The  king 
by  the  advice  of  his  council  did  ordain  '  quod 
'  omnes  magnat.  et  al'  qui  habent  terras  et 
'  teneroenta  contiime  morat*,  &c.'  Upon  this 
ordinance  I  can  shew  above  40  writs  that  have 

tone  out  to  the  nobility, clergy,  archbishops,  and 
ishops,  and  to  all  the  king's  subjects  too  that 
had  houses  in  the  maritime  parts.  Rot.  Franc. 
22  Ed.  3,  m.  16,  and  50  Ed.  3,  m.  47,  dors.  24 
Ed.  3,  m.  6,  that  of  24  is  to  tlie  inlands  within 
16  miles  of  the  sea  coasts.  40  Ed.  3,  m.  37, 
the  like  writs  awarded  to  most  maritime  coun- 
ties, upon  pain  of  seizure  of  their  lands  and 
goods.  So  likewise  for  provision  for  the  army ; 
the  king  and  his  council  have  orduined,  both 
for  markets  to  he  kept  within  such  a  distance 
of  the  army,  and  wine  to  be  sold  there,  and  no 
where  else.  Rot.  Sco.  10,  12  Ed.  2,  m.  IS, 
llors.  So  they  have  set  down  the  number  of 
the  men  of  arms  that  every  town  should  be 
charged  with,  Claus.  13  Ed.  8,  pars  l,!m.  14, 
dors,  with  a  command  that  they  sh6uld  distrain 
the  commonalty  of  that  county  for  the  wages 
of  those  men  at  arms. 

My  lords,  if  the  king  may  at  any  time  of 
danger,  by  his  proclamation,  by  his  patent,  by 
his  writ,  by  the  advice  of  his  council ;  surely  in 
Cfisc  of  necessity  it  is  much  more  lawful,  for 
ntcessitas  tst  lex  iemporis,  where  a  defence  by 
iea  and  laud  is  required.    S  £d.  4,  6. 14  Hen. 


7,  20,  jurors  by  law  are  to  lioW  togetberiill 
iliey  give  up  their  verdict,  yet  otherwise,  if  tfca 
house  be  like  to  fell  upon  their  heads.  38 
Hen.  7,  11,  upon  a  Pracipe,  the  tenant  may 
be  excused,  if  he  could  not  pass  the  waters. 

My  lords,  I  find  that  in  legal  matters  the 
king  and  his  judges  make  certain  explanatioas 
upon  the  statute  of  Glocester,  as  appear?  by 
Mag'  Char.'  And  what  was  done  then  bj  the 
judges  advice,  hath  the  force  of  a  law  at  tlts 
day.  So  as  yon  see  by  the  laws  of  England,  as 
well  in  other  cases,  as  in  cases  of  defence,  the 
law  hath  given  the  king  of  England  this  power 
to  ordain  for  the  good  and  safety  thereof. 

I  find  that  in  all  ages,  and  in  all  times,  tbf 
incidents  to  a  defence,  as  well  as  this  principal 
part,  hath  been  given  to  the  king  himself,  ^s 
he  is  king  of  England.  First,  For  the  Murarc 
of  Towns:  Thatlheking  hath  commanded  J  lif 
murage  of  towns  to  be  dtme  at  the  peopit'> 
charge;  the  precedents  are  so  many,  1  nJ 
mention  none  of  them ;  and  shall  he  not  com- 
mand for  the  defence  of  the  wooden  walls  of 
the  kingdom?  Rot'  Aim'  12  Ed.  3,  pars  2,0 
10.  The  king  commands  by  writ  a  place  to  be 
fortified  towards  the  war;  and  every  man  hi»- 
ing  rent  there  to  contribute,  or  to  be  cxfir- 
pelled  thereto  by  distress;  that  was  commrnd- 
ed  to  be  done  by  writ,  Pat.  12  Ed.  3,  pars  5. 
m.  5,  it  appear€l.h  it  was  done.  The  lin; 
imposed  a  certain  rate  upon  all  goods  ai«i 
merchandize  that  came  unto  Kingston  u]vl 
Hull,  and  commanded  this  should  be  emploj«l 
to  the  walling  of  the  town ;  this  was  *  de  voiuo- 

*  tate  regis;'  this  appeareth  Rot.  Pat.  19  Ed 
3,  pars  1,  m.  12,  there  was  the  same  comraand 
for  other  toiyis,  as  Dover,  &c.  The  saiJ  roll, 
m.  22,  Pat.  12,  Ed.  3,  pars  3,  ra.  14,  don.  i 
writ  for  the  repairing  of  the  walls  of  Winchester 
at  the  subjects  charge.  Rot.  ib,  m.  1.%  '** 
king  by  special  grant  gave  power  to  the  niavcf 
and  burgesses  to  assess  the  inhabitants  towan^? 
the  making  of  the  wall,  and  the  defence  of  ii»e 
town.  Claus.  1  Ric.  2,  ro.  12,  Oxford  »it 
commanded  by  the  king  to  be  fortified  at  the 
inhabitants  charge.  Claus.  12  Ed.  5,  par?  3. 
m.  32,  the  king  commanded  particular  sub- 
jects to  fortify  their  castles  at  their  own  chai?* 
in  time  of  danger,  Pat.  18,  Ed.  3,  m.9,  the  N 
taketh  the  castles  of  the  subjects  iuto  liiso«B 
hands  in  time  of  danger,  *  acf  e^ntanium  danua 

*  et  pericula  qua».  nobis  evenire  possint.'  Clans. 
13  Ed.  3,  pars  1,  m.  36,  dors,  the  king  bv  id- 
vice  of  his  council  did  ordain,  that  ibe  town  « 
Southampton,  *  pro  salvatione  ejosd','  sboulo 
build  a  wall. 

My  lords,  if  the  king  may  command  tw 
walling  of  a  town  at  the  charge  oftheiohaw- 
tants,  he  may  likewise  command  the  defenff 
of  the  kingdom  by  sea ;  so  for  other  inodco" 
of  defence,  as  for  erecting  betirons  upon  w 
sea-coasts.  Rot.  Vas.    ll,  12  Ed.  3,  m.  ^j 

*  de  common ibus  in  singulis  ;'  Clans.  1,  K'C-  'i 
m.  4,  dors^  «  de  ordinatione  per  regera  el  coj* 

*  cilium  pro  vigiliis  faciend'/  So  likewise  v« 
king  in  all  ages  "hath  commanded  the  imbirnn(j 
of  ships  for'ihe  defence  of  the  feaJin,^^^'''*** 
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public  service;  Uiis  ap^peareth  Claus.  14  lien. 
3,  m.  17,  dors,  all  slups  arrested  that  could 
carry  16  horses.  Rot.  Sco,  10  Ed.  3,  m.  2, 
ciors.  *  omiies  naves  pro  defeosioue,  &c.'  Hot. 
^Jm.  la  Ed.  3,  m.  23,  pars  1,  and  12,  for  the 
ixobarring  of  ship»  for  the  defence  of  the  realm. 
So  likewise  the  kijig  coaimandeth  and  appoint- 
ctU  who, shall  be  oncers,  who  sluUl  be  admiral 
of  the  fleer,  who  shall  be  Custodes  Maris,  as 
appears  Fat*  Ed.  2,  ro.  7,  dors,  and  in  tiie  same 
roll,  m.  10,  Pal.  15  Johannis  ni.  10,  Pat.  48 
lien.  3,  ni.  5,  Claus.  23  Ed.  3,  nu  5,  dors,  and 
an  infinite  number  more.  Then  that  the  coun-^ 
t^  paid  the  charges  of  those  who  had  Custod' 
JVIaritifo',  that  appears.  Rot.  Fra.  21  Ed.  3, 
in.  31,  dors.  Claus.  13  Ed.  3,  pars  1,  10.^14^ 
ciors.  The  king  when  there  was  cau^e  he  mo- 
derated theexpeuce.  Cl^s.  25  Ed.  3,  m.  16. 
Xhe  king  did  order  how  much,  and  liow  long 
the  couutj  should  pay  for  wages ;  and  com- 
manded the  stay  tjf  those  that  could  have  been 
gone  before  their  time :  and  this  appeareth 
Pat.  48  Hen.  3,  m.  4.  Claus.  48  lieu.  3,  m.  2, 
3.  dors.  Then  it  appeareth  by  many  record$| 
that  this  guard  of  the  sea-coasts  was  to  be  ac- 
cording as  the'  king  should  order  and  direct, 
sometimes  per  regem  and  sometimes  per  not  et 
concilium :  and  this  appeareth  Claus.  23  Ed.  1, 
Di.  5,  dors.  Claus.  13  Ed.  3,  pars  2,  m.  14, 
dors.  Pat.  29  Ed.  1,  m.  1. 

Sometime  the  king  out  of  his  royal  power 
hath  been  pleased  lo  give  disdiarges  to  parti- 
cular men,  to  be  dischar{/ed  from  this  Custod' 
IVlaritim.  This  appeareth  Claus.  23  Ed.  1, 
m.  S,  dors.  Portsmouth  discharged,  because 
their  ships  were  in  the  king's  service,  Claus. 
8  Ric.  2,  m.  A  discharge  for  the  abbot  o(  St. 
Albans,  Pat.  12  Ed.  3,  pars  2,  m.  8,  Pat.  12, 
£d.  3,  pars  1,  m.  14^  discharges  de  Cubtod' 
Marith 

Then  the  power  of  punishing  those  that  should 
neglect  those  commtmds  hath  been  always  in 
the  king,  and  to  be  punished  by  his  conunis^ 
•ioners,  or  by  his  writs,  and  that  in  a  high 
manner. 

That  there  have  been  commands  by  distress, 
by  imprisonment,  by  seizure  of  lands,  goods, 
and  forfeiture  of  all  that  they  had,  this  appear- 
eth, Pat.  48  Hen.  3,  dors.  Claus.  48  lien.  3, 
xn.  3,  and  A  great  number  in  the  times  of  Ed. 
S,  and  Ed.  3.  Tlje  king  hath  so  far  meddled 
iu  this  business,  that  though  it  hath  been  the 
money  of  the  country,  yet  the  king  hath  ap- 
pointed the  pay-master,  Claus.  48  Hen.  3, 
m.  20,  Ctaufi.  16  Ed.  2,  m.  13.  So  jIII  arrays 
for  mustering  of  men  between  16  and  60,  have 
been  in  all  age.%  and  by  the  king's  command, 
to  be  in  and  continue  in  readiness  so  long  as 
the  king  shall  please.  Hot.  Aim.  12  Ed.  3, 
pars  2,  m.  C,  dors.  So,  my  lords,  it  doth  ap- 
pear by  these  precedents  that  hnve  been  cited, 
by  these  records,  and  by  these  book-cases,  that 
the  kings  of  En{;land  have  in  all  ages  given 
command,  and  made  ordinances  by  themselves, 
by  their  council,  by  iheir  judges,  and  by  their 
peers;,  and  these  ordinances  have  been  obeyed. 

My  lprd%  {  prosuft  Ufiun  thi«  ^ead  W  make 


it  good,  that  in  these  times,  and  in  these  year?^ 
wherein  there  were  parliaments,  that  though 
the  parliiuneuLs  did  determine  matters  concern- 
ing the  land  forces,  and  the  going  of  the  king;*s 
army  into  Scotland,  and  yet  sitting  the  parlia- 
ment, tlie  king  hath  coiuinamied  the  setting 
forth  of  ships  by  his  writ;  this  was  ever  left  to 
the  roy;d  power.  For  the  proof  of  this,  there 
was,  the  24  Ed.  1,  a  parliament,  us  appears  in 
the  pr'mted  books  ot  that  year  ;  and  in  time 
year  the  king  coimnandcd  ships  by  Iiis  writs 
at  the  charge  of  the  subjects.  Pat.  24  Ed.  1^ 
m.  17.  Command  to  take  up  a  hundred  snips; 
and  in  Pat.  24  Ed.  1,  ex  parte  regis  rem.  Ex- 
chequer-Roll 2.2.  Conmiand  pro  Custod'  marit'. 
Ilil.  9  Ed.  2,  a  parliament  holden  at  Lincoln, 
and  yet  in  the  same  year  ^rits  went  out  to  pro- 
vide shipping,  as  apjiearsby  Hot.  Pat.  9,  Ed.  2, 
pars  2,  m.  26, 1  fmd  there  was  a  pariiument 
held  12  Ed.  2.  This  appearctlt  in  the  book  of 
statutes.  Rot.  Scot.  U,  &.u(i  12  Ed.  2,  m.  8, 
the  king  recites  certain  inroads  made  upon  the 
men  in  Northumberland,  'et  quod  de  (!ominuni 
*  conciiio,'  held  at  York,  *  ordioavimus,  &c.' 
'  and  iissigns  the  earl  of  Pembroke,  and  bishop 
of  Norwich,  '  ad  requireud'  NortF  et  SuCr 
'juxta  discretioues  vestras  subsidium  facera 
'  per  naves,  &c.  per  tempus  trium  vol  quutuor 
'  mensium.'  At  this  time  there  was  a  provision 
by  parliament  for  the  king^s  service  by  land, 
and  for  his  armies  to  meet  him  at  Newcastle  ^ 
and  for  two  reasons  why  Navale  Subsidium 
should  be  necessary.  First,  to  hinder  the 
bringing  of  any  victuals  into  Scotland.  Se- 
condly, for  the  free  intercourse  of  trade.  So 
as  you  see,  in  this  year  wherein  a  parliament 
was  holden,  this  Navale  Subsidium  was  com* 
mauded  by  the  kind's  writ,  without  an  act  of 
parliament ;  though  this  writ  was  foi;  Norfolk 
and  Suilblk,  yet  the  like  was  for  Dorset,  Somer- 
set, &c*  It  appeareth  likewise  10  and  11  Ed.  2, 
which  were  those  great  years  of  sending  out  of 
writs,  that  then  parliaments  were  holdeu.  And 
so  it  doth  appear  by  the  printed  book  of  sta- 
tutes ;  yet  in  that  year  ot  10  Ed.  3.  Claus.  10 
Ed.  3,m.  37,  dors,  a  writ  directed  to  the  mayor 
and  bailiff  of  Bristol,  with  a  command,  that  all 
ships  of  40  tons  et  ultras  should  be  seized.  10 
Ed.  3,  m.  21,  dors,  command  that  the  sliips 
should  be  set  forth  for  the  preventing  of  dan- 
ger, and  that  no  foreigners  ships  come  m  to  aid 
the  Scots.  M.  21,  dors,  the  same  roll ;  com- 
mand to  the  city  of  London  to  set  out  ships  at 
their  own  charge.  Sco.  10  Ed.  3,  m.  21,  dors. 
Writs  to  the  sheriff  of  Bucks  to  send  horsemen 
and  footmen  to  the  county  of  Southampton : 
so  there  were  men  drawn  out  of  their  county, 
and  the  refusers  there  were  called  rebels.  Rot. 
ib.  writs  *  De  Navibus  pro  DefensioneRegni.* 

My  lords,  there  was  something  more  ohserv<«^ 
able  iu  tliis  year  of  10  Ed^  3,  for  some  of  the 
writs  that  went  out  bear  teste  3  Octobris  10 
Ed.  3,  and  mention  a  parliament,  but  did  not 
go  out  by  any  ordinance  of  parliament ;  so  that 
vie  awarding  of  these  writs  10  Ed.  3,  were 
silling  the  purliament,'and  by  the  royal  power: 
which  i&  a  strong  ar;^uujent,  there  necdetknut 
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aid  of  parliament  for  the  king  to  command  hir. 
forces.  11  Ell.  3,  tln^re  was  likewise  a  parlia- 
menr,  as  appeareth  in  the  printed  books  of 
statutes,  yet  writs  dated  10  Januarii  11  Ed.  3, 
per  ipmm  rrgem,  ships  are  commanded  pro 
^uerra  super  marc^  Kot.  Vas.  20  Ed.  3,  m.  6, 
dors,  proclamation  to  several  counties,  that  ail 
ships  be  in  readiness.  In  the  12Lh  year  of  Ed. 
3,  there  was  a  parliament  at  Northampton, 
Chus.  12  Ed.  3,  pars  2,  m.  1,  the  same  roll 
pars  2,  m.  32,  and  yet  the  same  year  the  king 
commanded  sliipping  at  the  charge  of  the  coun- 
ties, as  appeareth  IXox.  Pari.  12  Ed.  3,  pars  1, 
m.  12.  Glaus.  12  Ed.  3,  pars  3,  m.  29.  And 
in  the  13th  year  of  Ed.  3,  there  was  likewise  a 
parliament  holden,  as  appearetli  12th  Ed.  3, 
in.  9,  10,  but  printed  statutes  make  no  men- 
tion of  a  parhament  then. 

My  lords,  in  this  record  these  things  are  ob- 
servable, cited,  and  made  use  of  by  the  defen- 
dant's counsel ;  a  strong  record  as  any  can  be 
against  them  !'In  that  parliament  the  king  he 
did  pray  the  advice  of  the  commons  in  parlia- 
ment touching  his  war  with  France,  and  th% 
guarding  of  the  sea-coasts ;  the  commons  they 
make  answer,  *  Pricnt  les  commons  que  ils  ne 
'  counsel  doner  al  choses  de  quel  oe  ptiss  conu- 
*  zance,  &c.'  They  say  further,  and  they  grant 
that  the  maritime  towns  ought  to  make  the 
guard  upon  the  sea  without  wages,  and  the  in- 
land towns  upon  the  land. 

Two  things  are  observable  in  this  record. 
First,  When  the  king  doth  descend  so  low  as 
to  pray  the  advice  of  his  commons  in  parli?v- 
ment,  and  assistance  for  the  guarding  of  the 
sea;  the  commons  disclaimed  it,  and  said,  they 
•  have  no  connuzance,  &c.  and  yet  the  defen- 
dant's counsel  did  press,  that  now  the  king 
should  ask  the  advice  of  the  commons  in  par- 
liament ;  a  thing  disclaimed  by  the  commons 
in  parliament  13  Ed.  3,  to  have  any  cognizance 
of.  Secondly,  That  by  this  record,  the  mari- 
time parts  ought  to  guard  the  sea  at  their  own 
charges :  This,  though  it  was  granted  in  their 
^petition,  it  was  not  granted  by  the  king;  for  it 
appeareth  in  the  same  year,  Rot.  Aim.  13  Ed. 
5,  m.  13,  dors,  that  the  king  that  year  hearing 
of  some  preparations  in  France,  commanded 
ships  for  three  months.  Clau«.  13  Ed.  3,  pars 
4-  m.  14,  that  in  several  counties  men^were  dis- 
trained for  not  payment  of  wages  for  the  archers 
and  others  that  guarded  the  sea-coasts.  It  ap- 
peareth by  these  records,  that  both  the  guard 
of  the  sea,  and  the  sea-coasts,  was  done  juita 
wdinationem  nottram^  order  made  by  us  and 
our  council.  Rot.  Aim.  13  Ed.  3,  m.  15.  dors, 
ihe  king  appointed  the  archbishop  of  York, 
Hugh  de  Percy,  tt  al\  for  that  purpose,  &c. 

So,  my  lords,  I  have  done  with  the  second 
ground,  that  is,  that  the  king  is  the  sole  judge 
of  this  without  his  parliament:  That  the  com- 
mons in  parliament  ha\'e  disclaimed  to  have 
iiny  cognizance  of  it :  That  in  the  same  year, 
-when  parliaments  were  holden,  tlic  same  year 
these  writs  have  issued  without  advice  of  par* 
liawent. 

The  third  .thing  I  did  propost  was  those  su- 


preme titles,  which  the  common  taw  of  Eng- 
land giveth  unto  the  king,  which  may  enforce 
thi$.  Bract,  lib.  2,  £ap.  24,  saiih,  that  the 
king  he  is  Vicarius  Dei;  his  poner,  as  vrai 
agreed,  is  jure  4i'cino.  God  is  the  God  of 
hosts,  and  the  king  is  a  model  of  God  liimself. 
40  Ed.  3,  fol.  18,  the  king  is  the  chief  guardiau 
of  the  commonwealth.  The  sheriff  hath  Pos!>e 
Comitatus  under  the  king,  the  king's  vicegerent 
in  the  county :  And  he  hath  this  power,  not 
only  for  the  execution  of  legal  process,  but  for 
the  defence  gf  the  realm.  12  Hen.  7,  fol.  7,  this 
delegate  power  of  the  sheriff  is  as  well  for  de- 
fence, as  for  the  execution  of  process.  Shall 
the  sheriff  do  it,-and  not  the  king?  10  Hen.  S, 
Tol.  1,  B.  Hen.  7,  fol.  1,  the  king  is  the  conser- 
vator of  the  law.  20  Hen.  7,  fol.  4.  *  Rex  est 
*  Capitalis  Justiciarius  totius  Anglis;'  he  is 
not  only  to  maintain  justice  in  the  courts  of 
justice,  but  to  protect  and  defend  his  people. 
Stamford's  Prerogat.  cap.  1.  The  king  is  tht 
most  worthy  part  of  the  body  of  the  common- 
wealth, the  preserver,  nourisher,  and  defender  of 
it :  And  by  this  they  enjoy  their  laws,  goodi 
and  lands,  11  Rep.  ful.  70.  b.  Magdalen-Col- 
lege's case, '  Rex  est  Mecficus  Regni  et  Sponsui 
'  Reipublica;.'  It  is  the  part  of  a  good  physi- 
cian, as  welt  to  prevent  disease?,  as  to  care 
tliem ;  and  ttie  office  of  a  good  king,  as  well  to 
prevent  danger,  as  to  remedy  it.  Com.  fol. 
130.  He  is  the  soul  that  animates  the  body  of 
the  commonwealth  ;  and  we  ought  to  move  as 
he  moves.  11  Rep.  fol.  72.  The  king  is  the 
fountain  of  common  right,  therefore  we  have 
no  reason  to  stain  the  fountain. 

I  am  now  come  to  my  fourth  propf,  which  ii 
by  precedents,  wkerein  I  shall  be  somewhat 
long. 

The  Second  Day's  ARGt:'MENT  of  Sir  JOHJf 

BANKS. 

May  it  please  your  lordships ;  To  remember 
I  shewed  by  charters,  aids,  and  a  great  number 
of  precedents,  that  this  royal  power  was  in  the 
king  of  England  before  the  Conquest :  And 
that  though  some  were  exempted  from  the 
setting  forth  of  ships  by  grant  unto  some>s^ 
ticular  men,  or  some  particular  churches ;  y^ 
these  three  fundamental  services  of  expedition, 
repairing  of  castles,  and  making  of  bridges, 
were  always  exempted. 

Then  I  shewed,  by^  a  great  numVer  of  pre- 
cedents, that  not  only  the  priuji^ipal,  tut  all 
other  necessaries  that  concern  the  defrnce  ol 
the  realm,  both  by  sea  and  land,  hath  been  al- 
ways commanded  by  the  king's  writ :  for  the 
fortifying  of  towns  and  castles,  and  the  murage 
of  towns;  the  appointment  of  admirals  of  the 
fleet,  and  those  that  should  be  guardian  bv  set 
and  land  ;  the  imbnrring  of  ships,  and  arrays  of 
men,  the  erection  of  beacons,  and  discharging 
of  some  upon  just  cause,  and  by  punishing  ef 
those  that  were  refractory:  And  all  this  was 
done  by  the  king's  command,  ptr  ipium  regm, 
or  per  rtgem  et  canciiiurp,  withoat  any  aid  o» 
parliament. 

Likewise,  I  have  made  it  appear  to  your  lord- 
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»tiips,  that  the  kinj;  is  the  sole  judge  of  this  de- 
f  4&tice :  That  the  king  is  nut  to  be  mistrusted  in 
the  execution  of  his  office,  as  king;  nor  your 
Ic^rdships.as  judges,  are  not  to  be  mistrusted. 
X  have  then  shewn  out  of  precedents,  that  in 
t:lii>se  years,  wherein  there  have  been  parlia- 
vnents,  and  sometimes  sitting  the  parliaments, 
"^vrits  have  issued  p€r  ipsum  regem,  and  per  rc- 
^^m  et  concilium, 

I  stiall  proceed  to  make  good  other  particu- 
J  ar9,  which  I  hare  opened  unto  your  lordships. 
JPtrst,  That  these  precedents  that  have  been 
shewed,  and  which  I  shall  shew  unto  your  lord- 
ships, have  not  been  grounded  upon  any  par- 
ticular covenant  or  clmrter  of  custom,  but  upon 
tlie  law  of  the  land,  and  upon  such  reasons  as 
are  irreversible,  and  bind  all  the  king's  subjects, 
as  well  clergy  as  laity.  For  this  I  shall  remem- 
l>er  Claus.  48  Hen.  5,  m.  3.  The  writs  do  re* 
cite,  <  quod  turn  milites  et  liberi  tenentes  quam 

*  omnes  alij,  ^c.  ad  defensionem  regni  tenean- 
'  tur.'    Xllaus.  9  £d.  3,  m.  11, '  pro  defensione 

*  regni  omnes  teneantur.'  Scot.  10  Ed.'  3,  m. 
12,  *  quia  consonans  rationi,  quod  omnes  tangit 

*  per  omnes  supportari  debet  :*  And  the  same 
roll,  m.  SO.  dors.  *  ex  legiantia  lid  defensionem 

*  contra  hostiles  ingressus  inimicor'  manus  ex- 

*  ponere  adjutrioes,  &c.'  Rot.  Aim.  12  Ed.  3, 
m.  t,  dors.  *  omnes  et  singuli  tenentur,  &c. 

*  Se  et  sua  ex  ponere,'  the  same  roll,  m.  12, 
dors. '  omnes  et  singuli  ad  defensionem  regni 

*  astricti.'  And  I  think  every  man  will  acknow- 
ledge himself  to  be  bound  out  of  his  allegiance. 
Rot.  Aim.  13  Ed.  3,  m.  13,  dors.  *  ex  legiantin 

*  ad  defensionem  regni  et  vestri  et  vestrr)rum.* 
Same  roll,  m.  17.  And  there  be  writs  unto  all 
the  bishops  of    England,  '  quod   invenerint 

*  homines  ad  arma  pro  defensione.'  Francke 
Almoigne  Tenure  was  no  plea  against  this  ser- 
vice. Hot.  Franc.  46  Ed^  3,  m.  34.  There 
vras  a  writ  directed  to  the  bishop  of  Canter- 
bury, for  the  arming  and  arraying  all  ecclesias- 
tical persons  within  his  province :  The  hke  to 
the  bishop  of  York  in  the  same  roll.  So  it  ex- 
tends to  all  the  king's  subjects,  as  well  to  the 
clergy  as  the  laity. 

Nay,  ports  that  were  obliged  to  do  particular 
service,  yet  in  case  of  extraordinary  defence, 
that  there  the  writs  went  out,  oot  only  to  per- 
fonn  the  ordinary  services,  but  sen'ices  ultra 
dtbUum.  The  Cinque  Ports,  by  their  charter  of 
£d.  1,  were  to  set  forth  52  s6ips  at  their  own 
charge  for  1$  days;  yet  we  find  by  several 
writs,  and  in  several  kings  reigns,  that  the 
Cinque  Ports  have  been  required  to  do  further 
services.  Arrests  have  been  of  these  ships, 
<  Ultra  servitium  debitum.'  Scot.  Roll.  10  Ed. 
3,  ro.  2,  3.-  dors,  and  28.  dors,  there  is  a  com- 
jnand,  that  all  their  ships  of  40  tons  should  be 
arrested  for  the  king's  service.  And  so  like- 
wi*»e,  m.  22,  that  all  the  ships  of  the  Cinque 
Ports,  *■  taru  majores  quam.minores/  should  be 
arrested.  Rot.  Aim.  13  Ed.  3,  m.  13.  *  Omnes 
'  naves  que  transire  poteriiit,'  arrtsted  and 
brought  to  the  C'inque  Ports. 

So  thin,  to  cell  of  particular  rolls,  that  these 
•lid  these  towns  w«r«  obliged  to  do  these  servi- 


ces ;  this,  under  favour,  is  no  argument.  For  al- 
though they  be  obliged  to  do  the  service,  yet  upon 
other  occasion,  the  king  took  all  their  ships, 
uttra  servitium  debitum.  Claus.  16.  Ed.  2,  m, 
18,  dors.  The  king  writcth  to  divers  earls, 
barons  and  others  in  this  manner,  '  Qnod  sint 
*  tam  citius  quatcnus  poterint  parati/  beyond 
your  service,  with  horse  and  arms,  anH  come  to 
our  town  of  Newcastle  upon  Tyne:  so  as  this 
writ  was  directed  to  ali^  the  lords  spiritual' and 
temporal,  and  all  the  king's  subjects ;  not  only 
with  their  due  service,  but  beyond  their  ser-^ 
vice  to  be  at  Newcastle.  So  your  lordships 
see  the  motives,  and  grounds,  and  reasons  ol 
these  writs  are  universal;  they  concern  not  a 
particular  part  and  subject,  but  all  the  king*$> 
subjects ;  and  they  are  *  Legiantia  sua  debita« 
So  that  is  the  first  thing  I  would  observe  to 
your  lordships,  that  these  writs  and  preceden;# 
are  grounded  upon  the  law  of  the  land,  and 
not  upon  particular  custom. 

The  second  thing  is  this  :  that  all  these  writs 
have  issued  by  the  king's  mandate,  either  by 
the  king  only,  or  hy  the  king  and  his  council, 
without  advice  in  parliament ;  of  which  I  have 
made  a  collection :  and  it  is  better  for  me  to 
attend  your  lordships  withal,  than  to  cite 
them ;  because  they  are  above  500,  wherein  I 
have  distinguished  ivhat  have  been  per  regem, 
and  which  per  regem  et  consilium,  and  where 
the  advice  of  particular  merchants  and  ports- 
men  were  required,  Scot.  11  Ed.  3,  m.  2,  dors. 
19  Ed.  3,  pars  1,  m.^6,  dors.  And  in  these, 
the  advice  of  particular  men  were  called  to  as* 
sist  the  king  and  his  council.  .  ' 

Now,  my  lords,  if  before  time  of  William  1, 
and  siuce,  and  for  so  many  hundred  years  to- 
gether, rhis  hath  been  done ;  shall  not  these 
precedents  make  a  rule?  That  precedents  that 
arc  not  against  the  law,  nor  contrary  to  the 
rules  and  reasons  of  the  law,  make  a  law,  this 
appeareth  by  4k  Ed.  4,  fol.  43.  The  lord-chan- 
cellor sent  forth  a  writ  of  error.  The  judges 
took  exceptions  both  to  the  matter,  and  the 
manner,  saith  the  book,  because  it  hath  b^ea 
always  so ;  the  precedents  make  a  law.  33 
Hen.  6,  fol.  20,  an  absurd  return  made  by  a 
-sheriff;  yet  because  precedents  to  warrant  it, 
a  good  return.  2  Ric.  2,  fol.  7,  where  a  duty 
was  to  be  paid  to  a  corporation  of  mayor  and 
commonalty,  the  duty  to  be  paid  to  the  body, 
and  an  acquittance  to  be  had  from  them; 
but  because  it  had  been  used  the  mayor  alone 
to  give  the  acquittance,  a  good  acquittance. 
2  Rep.  Haines's  case;  the  king  shall  not  part 
with  his  interest  without  the  Great  Seal;  but 
yet  a  lease  for  years,  under  the  seal  of  the  Ex* 
chequer,  is  good  by  custom.  4  Rep'  fol.  9, 
that  the  precedents  of  the  oourt  are  good 
against  the  express  words  of  a  statute.  Having; 
so  many  precedents,  I  will  not  trouble  you  any 
longer,  though  I  have  reserved  a  special  place 
for  answering  of  objections ;  yet  such  objeo* 
tions  as  fall  materially  in  the  way,  I  shall  give 
an  answer  to,  though  I  reserve  the  answer  te 
the  main  objection  to  the  fifth  place. 

It  hath  bee9  seid,  by  Mr.  Uolbora,  tbH 
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bere  liath  been  a  ^iUcoatiuiuiDce  of  time ;  aod 
Uuit  since  tbtr  time  of  50  £d.  3,  none  oi  these 
writs  have  ifisued.  Shall  discootinuance  of 
time  take  away  the  kinu 's  right  ?  If  there  have 
been  no  use  Avithin  the  time  of  the  memory  of 
man ;  yet  if  there  have  been  an  inlicr^ut  right 
isf.  the  crown  of  £ngland,  ^liall  the  crown  lo^e 
it  by  discontinuance  of  time,  contrary  to  the 
rule  of  the  law  ?  10  Hen,  4,  fol.  6.  Where 
the  kiag  i»  the  founder  of  a  bishopric  or  abbey, 
»nd  is  by  common  ri^ht  to  have  a  Corody, 
though  not  used,  and  the  king  hath  not  de- 
manded it  in  time  of  memory,  jet  the  king 
yball  nut  lose  it.  Fitz.  Her.  Na.  Br.  fol.  5.  A 
writ  of  right  brought  by  the  king,  where  you 
must  alledge  expUis  et  tfUin,  wiH  not  bind  the 
king  to  alledge  a  Seisin  in  him  and  his  proge- 
nitors :  for  if  once  the  king  had  a  Seisin,  pro- 
tracts of  time  shall  not  discontinue  it.  12 
Hen.  7,  foL  30.  The  statute  of  Mortmaine 
confineth  the  lord  to  enter  within  a  year  and  a 
day  ;  but  it  shall  not  bind  the  king,  for  he  may 
do  it  any  time.  35  lien.  6,  fol.  26.  If  a 
villein  doth  alien  his  lands,  it  barreth  not  the 
kio^.  Plenarty  after  six  months,  no  plea 
ajgainst  the  king.  6  Rep.  no  discontinuance  of 
time,  if  the  king  hath  a  right.  7  £d.  4,  30.  If 
•n  alien  and  another  man  purchase  lands  tc^e- 
tber,  and  the  alien  dies,  the  king  shall  not  be 
prevented  by  survivorship  :  and  in  personal 
goods,  you  shall  raise  no  prescription  against 
the  king.  35  Hen..  6,  fol.  27.  There  is  no 
man  can  pretend  a  title  to  the  king's  goods, 
£ar  waifs,  estrays,  or  wrecks ;  for  no  prescrip- 
tion can  invade  the  king's  profit. 

But  then  they  say  the  precedents  are  not  in 
aU  tildes;  for  we  have  not  shewn,  nor  cannot 
«bew  that  in  all  times  these  writs  have  issned. 
^«-A  strange  objection  in  all  times ;  My  lords. 
It  is  a  casual  service.  In  all  times,  God  be 
thanked,  not  that  occasion  or  necessity  of  this 
defence.  VVill  you  have  us  shew  you  prece- 
deats  for  a  casual  service  done  at  all  times  ? 
4  Rep.  fol.  10.  If  a  mai|  hold  to  do  service  to 
W  lofd,  to  go  with  him  into  the  war  of  the 
king,  this  is  out  of  the  statute  of  limitation ; 
for  it  niay  happen  not  once  in  two  or  three 
bundred  year^ :  therefore  the  law  doth  not  re- 
quire, we  should  have  a  Seisin,  for  this  very 
reason,  because  it  is  casual.  Sd  Hen.  Br. 
Fealty  1^.  That  for  homage  and  fealty,  casual 
lervice,  they  are  out  of  the  statute  of  limita- 
tioBB  :  sp  as  now,  by.the  same  reason  that  they 
would>iie  us  to  precedents  where  there  was  no 
oecasion,  by  the  same  reason  the  tenants  are  tu 
do  hqitia^e,  or  go  into  the  wars  when  there  was 
Bo  occasion.  But  besides,  he  is  much  mis- 
tuk^a  ;  these  precedents  do  not  end  with  £d. 
9,  7  Ric.  2,  m.  IQ.  13  Ilea.  6,  m.  10,  14  Hen. 
$,  par^  1,  w.  H,  a  great  number  of  ships  com- 
manded then  ill  the  king's  service. 

3ut  it  hath  been  said,  that  the  people  have 
i^ways  petitioned  acaiii^t  it,  and  th^re  liath 
been,  a  decrying  by  the  peqple ;  an<j  they  have 
petitioned  in  parliament  against  it.  And  these 
tbiui^s,  t\m  must  be  made  good  by  custom, 
mu»t  gather  strength  by  a  «>n$4nt.    And  fur- 


ther, that  when  petitions  Ivave  beea  preferred* 
the  king  hath  not  denied  the  petition  expressly. 
My  lords,  I  shall  shew,  whea  I  come  to  giv« 
a  particular  aaswer  to  those  records  and  peti- 
tious  that  they  have  mentioned,  that  notwith- 
standing these  petitions,  this  service  hath  been 
always  continuetl  :  and  for  the  answer  that  he 
speaketh  of,  that  they  have  not  been  denied  ; 
inese  are  the  very  words  of  the  answer,  *  Le 

*  roy  se  avisera.'  VVe  know  whether  this  be 
an  express  denial  or  no.  So  though  the  king 
took  time  to  advise  of  the  petition  of  his  com- 
mons, this  is  no  argument,  but  that  it  is  a  man- 
nerly  kind  of  denial.  Besides,  in  these  verj 
years  of  10,  11  et  12  £d.  3,  the  writs  went  out 
for  the  shipping  business,  by  the  royal  power. 

Then  it  tob  been  said,  that  we  can  make  no 
precedents  of  these;  for  though  writs  havegon^ 
out,  yet  it  doth  not  appear  tliat  these  writs  have 
been  put  in  practice,  or  that  any  eiiecution  of 
them  have  been  done. — But  the  service  bath 
been  done,  as  doib  appear  by  the  monuments 
of  those  times.  Then  it  dotu  appear  by  other 
records,  that  the  wages  of  mariners  have  been 
paid  by  the  country.  These  very  years.  Rot. 
CUus.  20  £d.  3,  m.  6,  7,  it  doth  appear  that 
some  particular  men  had  particular  discharges, 
either  because  they  were .  in  the  king's  service, 
or  in  Gascoigne,  or  lived  on  the  searcoasts; 
that  they  pleaded  their  discharges,  and  had 
them  allowed  for  that  reason,  23  £d.  3,  m.  14. 

So  as,  my  lords,  upon  this  second  ground, 
that  these  writs  liave  gone  forth  thus  constantly 
in  several  ages;  that  there  being  such  a  nuoiber 
of  precedents,  the  discontinuance  hath  ever 
been  when  there  was  no  occasion.  That  the 
precedents  of  the  courts  of  justice  make  a  law, 
and  discontinuance  cannot  take  away  the 
king's  title.  This  is  the  second  thing  I  do  in- 
sist upon,  that  these  precedents  make  a  law. 

The  third  thing  I  shall  observe  upon  these 
precedents  is,  That  these  writs  have  gone  forth, 
not  only  in  cases  of  an  actual  war,  or  in  cases 
of  an  mvasion,  when  the  enemy's  fleet  bath 
been  upon  the  sea;  but  by  way  of  preparation 
before- hand,  when  the  enemy  meant  to  come; 
and  m  contingent  cases,  whe«»  the  king  might 
cqnceive  any  danger  might  i&sue  :  but  in  these 
cases  writs  have  i^ued  out,  will  appear,  Rot. 
Claus.  48  Hen«  3,  m.  2.  The  writs  are  here  in 
court.    '  Cum.  necesse  sit  ad  defeusionem  ri^ni 

*  esse  prompt um,  £(c.'  Claus.  23  £d.  1,  m.  5, 
there  were  several  writs  directed  to  divers 
earls,  bishops  and  ojiicrs,  de  Custod.  Marit. 
The   words    are  thus,  *  Quia  volumus   quod 

' '  partes  merit'  in  com'  £ssex,  &c.  contra  iui- 
<  micos  diligenter  custod icnd.  ibrsan  si  in  partes 
^  ilia's  veuire  contiugeut.'  24  £d.  1.  Reoten^ 
brancer  in  the  Exchequer ;  upon  information 
given,  that  there  werd  1,000  men  in  Flanders 
made  preparation  to  come  unto  YarmouUi  to 
burn  tite  towp,  writs  sent  forth  by  the  treasurer 
and  barons  ex  ojfficiot  to  be  in  readiness  in  case 
there  wat^  ap  iuvasion.  Pat.  9  £d.  2,  pars  9, 
m.  26,  writs  directed  to  all  the  port-towns  be> 
twccn  Souti)amptou  and  Thames,  to  set  forth 
$hips,  at  their  own  charge^  fur  tii%  better  dc- 
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"nee  of  tlie  kingdom ;  and  agiinsl  tliosc  that 
ommit  depredations  upon  the  sea,  as  well  to 
nen  of  tl)n  kingdom,  as  to  others  coming  to 
liib  kingdom.  Hot.  Scot.  11  &  12  Ed.  2,  ni. 
;.  Tlie  king,  by  several  writs,  directed  to  se- 
em) commissioners  in  sev'eral  counties,  recited 
he  provision  made  for  iiis  army  at  land  at  the 
x^i  parliament,  and  saith,  '  Nos  considerantes 

;\d   expeditionem  preed.  tarn  ad  impedend. 

Scotos,  quam  pro  custodiend.  maris,  &c.'  and 
o  commandeth  for  that  purpose,  that  ships 
hould  be  sent  out  of  several  counties  for 
hvsQ  two  causes;  the  one  to  hinder  victuals 
rom  going  into  Scotland,  the  other  for  free  in- 
ercoorse  of  trade.  It  appeareih,  10  Ed.  3, 
hat  the  ships  of  France  were  not  upon  our  sea- 
roasts,  but  were  in  Britain  in  France ;  and  yet 
he  king,  upon  relation  that  they  had  an  inten- 
ion  to  invade  the  realm,  did  send  forth  for 
he  providing  of  ships  in  most  parts  of  the 
ealra  ;  this  was  only  upon  information,  Rot. 
>cot.  10  Ed.  3,  ra.  30.  17^  audivimm ;  m.  23. 
Ut  intetleximus ;  m.  16,  22.  Quod  audit,  m. 
18,  dors.  12.  dors.  5.  dors.  .'  in  partibus  trans* 

marinis.'  So  by  these  records,  this  prepara- 
ion  of  shipping  was  only  upon  information. 
Franc.  26  Ed.  3,  m.  5.    *  Qui  vnlgaris  opinio 

ret^num  nostrum  Anglia  invadere,'  therefore 
rommandetli  shipping  by  sea,  and  forces  by 
and.  Rot.  Franc.  10  Ric.  2,  m.  28,  24.  <  Quia 

ccrti  rumores  quod  Franc,  .infra  breve  tempus 

cuni  magnis  armat'  hoc  regnum  invadere,  &c.' 
-ommands  the  custody  of  the  sea  and  sea- 
:oasts.  So  as  it  doth  appear,  by  these  records, 
;hat  upon  an  information,  or  conjecture  of  the 
dng,  be  may  send  forth  these  writs,  and  com- 
nand  hi^  subjects  to  be  in  readiness,  in  case 
;hat  danger  might  happen ;  better  so,  than  to 
•ereive  a  blow,  and  then  to  make  preparation 
or  defence ;  we'shonld  buy  that  wit  with  re- 
pentance.    *  Prudentis&ima  ratio,  quia  timor 

belli,  &c.  praeparavii.'  And  surefy  wlien  the 
iing  sees  those  prrpn rations  abroad,  those 
^reai  armies  in  adjacent  countries,  *  qui  nocere 

possnnt,'  great  reason  we  should  be  in  prepa- 
ration. 

This  if  not  only  consonant  to  precedents, 
n'isdom  of  times,  policy  of  state,  *  Venienti  oc- 

curerc  morbo,'  but  to  "the  reason  of  our  cora- 
non  law.  If  a  man  be  in  fear,  that  another 
nan  lieth  in  wait  for  him  to  do  him  a  mischief, 
.hall  he  ktay  till  he  receive  a  wound  ?  17  Ed. 
I,  4.  In  this  case  he  may  have  a  writ  to  bind 
lini  to  the  peace,  13  Hen.  7,  fol.  17.  If  a  man 
jave  a  warranty  for  his  land  shall  he  stHy  till 
le  be  impleaded  }  No,  a  Warmntia  Chnrtae 
icth  till  he  be  impleaded.  If  lord  and  tenant 
n  antient  demesn,  and  the  lord  shall  require 
nore  service  of  the  tenant  than  he  ought  to 
:)erform ;  shall  the  tenant  stay  till  there  be  a 
listrejis  taken.'  No,  he  shall  havr  his  Mon- 
.travcrunt,  Fiti  Herb.  Nat.  Br.  40  Ed.  3,  fbl. 
1.5,  46,  and  this  only  upon  verbal  demand 
>f  service.— Shall  then  the  common  law  of 
Enoland  secure  the  subject  not  to  stay  till  a 
^^rc  sent  danger,  but  he  shall  have  his-Warraniia 
[Tharta,  and    MoDstraveniQt  before   dinrets 


taken ;  and  shall  not  the  comition  Ifew  provide 
lor  the  king,  that  he  in  his  expectation  of  dan** 
ger,  may  make  bis  preparation  agaiost  it  ?  So 
surely  these  precedents  are  according  to  reaioxi 
of  law. 

The  next  tiling  that  I  did  observe  out  of  these 
precedents  was,  that  in  these  very  years,  where* 
in  there  have  been  aids  granted  to  tlie  crown 

*  pro  defensione  regni/   in  those  very  yeari     • 
these  writs  have  issued. out  by  the  royal  power. 
Claus.  48  Ilea.  3,  m.  2, 3,  dors.  There  was  then  % 
tenth  given  by  the  clergy  '  pro  defensione  reg^ 

'  ni ;'  and  yet  in  that  year  he  did  command  the 
defence  of  the  realm,  both  by  sea  and  land ; 
and  that  appeareth,  Pat.  48  Hen.  3,m.  6,  dors, 
and  Claus.  48  Hen.  3,  m.  30.  In  the  22  Edl 
1,  the  king  had  given  him  in  parhameni,  *  pro 
'  subsidio  guerra^,'  a  tenth  of  all  moveable 
goods,  which  was  to  be  collected  in  tlie  2Sd 
year,  a^  appears,  Pat.  22  Ed.  1,  m.  2.  My 
lords,  this  very  year,  when  this  was  paid,  he 
commanded  a  great  number  of  shipping  for  the 
defence  of  the  coasts,  and  that  appeareth,  Pat. 
23,  Ed.  1,  m.  6.  Writs  were  directed  to  divers 
coanties,  as  Sussex,  Southampton,  Dorset,  Ike, 
commanding  them  to  be  aiding  and  asststiug  to 
William  Thornton,  in  the  taking  of  all  the 
ships  in  those  counties,  Pat.  23  £d.  1,  m.  7, 
'  a  Com'  Radolpho  de  Salwico  ad  provtdend. 
<  de  navibus,  ita  quod  oromptisintquandocuno; 
'  mandamus.'  So  to  oe  in  readiness  with  all  ' 
ships  in  those  parts,  that  were  of  40  tons.  M. 
8,  some  roll-wriis  directed  to  most  of  the  she- 
riflls  of  England  to  be  assisting  to  John  de  Bar- 
wicke,  to  the  chusing  and  sending  forth  of 
Archers,  'ad  proficiscendum  cum  fleta  no^itra.' 
So  as  they  were  not  only  brought  out  of  their 
own  counties,  but  all  the  counties  of  England, 

*  ad  proficiscendum.'  My  lofd^,  this  23d  year, 
when  this  great  aid  of  tenths,  and  part  of  all 
the  moveables  were  granted,  Pat.  23  Ed.  1,  m. 
7,  the  king  writeth  to  all  the  archbishops,  earls, 
and  others,  reciting,  that  he  hath  committed 
the  custody  of  the  sea  to  William  de  Stoaks, 
'  Ita  quod  idem  Willielmus  vos  omnes,'  naming 
the  archbishops,  bishops,  earls*  &c.  *  prout  ne- 
'  cesse  fuerit.'  So  as  ytm  see  the  greatest  sub- 
ject is  not  exempted  from  these  commands,  but 
should  be  *  auxiliantes,  respondeiites  et  in  ten- 

*  dentes.'  Clans  23  Ed.  1,  m.  5,  dOrs.  The 
king  commanded  'the  bishops  of  London  and 
Norwich,  for  the  safeguard  of  the  sea-coasts. 
Pat.  23  Ed.  1,  m.  1.  A  command  to  all  arch- 
bishops; bishops,  abbots,  earls,  barons,  knij^hts, 
and  others,  commanding  them  to  he  aiding  to 
Adam  de  G.  '  Ita  quod  idem  Adam  compel* 

*  lere  posset  quoties  nece«se,  &c.*  So  Claus. 
23  Ed.  1,  m.  5,  df»rs.  t!>e  like  commands.  So 
as,  my  lords,  in  lliose  times,  which  was  23  Ed, 
1,  when  there  was  an  aid  granted  by  parlia- 
ment, it  doth  appear,  those  great  defences, 
both  by  sea  and  lanti,  were  commanded. 

My  lords,  10  Ed.  3,  in  a  pnrliament  holdeft 
at  NoTiincham,  there  was  a  Fifteenth  graiited 
to  the  king  for  three  vear^,  and  solt  was  recited 
in  the  Record.  And  it  appeareth  likewise, 
Pat.  12  Ed.  3,  m.  t,  pan  3;  Claus.  12  £d.  8, 
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m.  23,  pars  3,  it  appearetb,  that  a  Tenth  and 
Fifteeath  were  granted  to  die  king  in  parlia- 
ment ;  and  this  was  '  tarn  pro  detensioiie  quaui 

*  arduis  negotiis.'  12  £d.  3,  The  prelates,  and 
lords  and  commons  at  a  parliament  holden  at 
Westminster,  gave  the  king  10,000  sacks  of 
wool,  said  to  be  given  '.pro  defen&ione  regni,' 
as  appears  Hot.  Aim.  12  Ed.  3,  pars  1,  in.  1. 
In  the  same  year  there  was  granted  likewise 

*  pro  defensione  regni  medietatem  lanaruni,' 
the  moiety  of  all  their  wool,  ro.  31,  32.  In  t)>e 
tame  year  the  clergy,  they  gave  the  king  in  par- 
liament,   '  medietaiem   ianarum    usq;    vigint. 

*  mill,  saccar.'  asappeareth.  Rot.  Claus.  12  Ed. 
3,  pars  Zy  m.  13,  Rot.  Claus.  12  Ed.  3,  pars  2, 
IB.  1^  dors.  And  in  this  year  the  king  collected 
a  Tenth  and  Fifteenth,  tnat  was  granted  to  him 
by  the  laity  in  parliament  for  two  years ;  as 
appeareth,  Claus.  12  Ed.  3,  m.  30.  And  he- 
aides  all  this,  the  clergy  gave  the  king  a  Tenth, 
Claus.  12  Ed.  3,  pars  3,  m.  30.  These  I  cite 
the  more  particularly,  because  no  .memory  of 
t'lem  in  the  printed  statutes.  Were  all  these 
aids  granted,  10,  11,  12  Ed.  5,  <  pro  defcn- 
'  siooe  regni ;'  and  shall  the  king  in  those  very 
years  jseud  forth  writs  for  the  defence  of  the  sea 
and  kingdom  ?  And  may  not  (he  king  do  it  now, 
when  he  seeth  such  great  cause  ? 

Now,  my  lords,  in  this  12th  year,  when  all 
these  great  aids  were  granted,  Rot.  Aim.  12 
£d.  3,  pars  1,  m.  12,  Walter de  M.  was  appoint- 
ed admiral  of  the  fleet  towards  tlie  north,  and 
appointed  commissioners  '  ad  assidendum  villas 
'  bonis  et  catallis  ad  contrihuenduni,  he*  and 
commandeth  nil  sheriffs  and  oflicers  to  be  aiii- 
iiigand  assisting.  So  in  this  Record  it  doth 
appear^  that  in  these  10, 11  and  12  years,  ships 
and  forces  were  commanded.  Claus.  12  Ed. 
3,  pars  l,m.  17,  dors.  Command  by  tiie  king, 
that  the  men  of  Surrey  and  Sussex  should  haie 
their  goods  seized,  and  persons  imprisoned,  if 
they  refused  to  contribute  towards  the  charge 
of  shipping.  Rot.  Aim.  12  Ed.  3,  pars  1,  m.  2. 
A  commivsion  to  William  de  B.  and  others, 
'  ad  assidendum  omnes  homines  juxta  statum,' 
and  to  seize  their  goods  and  chattels,  if  they  re- 
fused to  contribute  for  the  wages  of  manners 
fur  the  ships. 

So  as  your  lordships  see  by  these  records, 
though  there  be  Aids,  Tenths,  Subsidies  and 
Fifteenths,  granted  by  the  clergy  and  laity; 
yet  in  that  very  year,  if  an  extraordinary  occa- 
sion coaxes,  though  ships  not  upon  the  sea,  the 
king  hath  commanded  the  defence  of  the  sea 
and  land  at  the  charge  of  the  counties.  I  have 
done  with  the  fourth  particular. 

Tiie  finh  particular  is  this.  This  aid,  and 
these  contributions,  they  have-not  been  requir- 
ed only  from  the  maritime  towns,  but  from  the 
inlaiid  counties,  '  per  tofam  Angliam.'  And 
this  is  materially  to  be  insisted  upon,  because 
we  are  n^w  in  an  inland  county,  in  the  county 
of  Backs. 

My  lords,  That  this  was  done  before  the 
Conquest,  your  lordships  have  heard.  For  Al- 
fred, the  first  monarch,  anno  827,  *jussit  Cira- 
^bas^&c.  per  totain  An^am.'    Aiscr.  Meaa* 


vensis  Ad.  9,  Wigor.  Floren.  .316,  Huntington, 
351.    That  king  Ethelred  did  the  like,  anno 
1008,  *  per  totam  Angliam,'   every  310  hides 
of  land  to  ^nd  one  «htp.     Floren.  fol.  9,  Matth. 
of  W*stm.   387,  Huntington,  fol.  3(>0.     The 
decree  or  council  which  was  held  at  H.  about 
the  30th  year  of  king  Ethelred,  was,  that  ships 
should  be  prepared  against  Easter.     And  those 
laws  which  are  remembered  in  Lambert,  were 
before  the  Conquest,  cap.  10,  folj  106,  *  Quod 
'  prackidii,  IkcJ    So  it  was  general  and  univer- 
sal throughout  the  realm,  concurring  with  those 
antient  precedents  and  council,  since  the  time 
of  William  the  1st.     Claus.  48  Hen.  3^  m.  2. 
For  where  a  record  is  to  be  applied  unto  seve. 
ral  purposes,  I  must  mention  that  record  a{;ain. 
It  appeareth  by  that  Record,  that  Bedford- 
shire,  which  is  an  inland  county,  was  charged 
with  the  guard  of  the  sea-coast,  and  paid  for 
wages  :  Same  Roll,  m.  3,  intus  m.  2,  dors.  Rut- 
land, Oxfordshire,  Dorsetshire,  inland  counties 
charged  for  the  same  service.     Pat.  48  Hen.  3, 
m.    7,    Cambridgeshire   and   Iluntingtonshire 
ch.arged    for    the  like  service,  and  that  tjicy 
should  do  *  prout  per  concilium  nostrum  ordi- 
'  natum  fuerit.'    24  Ed.  1,  king's  remembrancer 
in  the  Exchequer,  Rot.  77,  78,  79.     Title  <  de 
'  associanda  pro  custod.  maris;'    and    writs 
went  out  for  ships  in  divers  counties;    and 
amongst  others  to  Bucks.     Pat.  26  Ed.  1,  ni. 
21.      When  there  was  a  complaint  that   the 
subjects  did  suffer  upon   undue  service,   the 
commissions  that  are  directed  for  enquiry  there- 
of, are  directed  to  all  the  counties  of  England, 
as  well  inland  as  maritime.     Pat  23  Ed.  l,n). 
5.    That  men,  to  furnish  a  fleet,  were  drawn 
and  commanded  from  the  roost  parts  of  the 
kingdom.    Rot.  Scot.  10  Ed.  3,  m.  14.    Inland 
counties  charged  with  shipping  for  the  defence 
of  the  kingdom,  as  Cambridgeshire,  Hunting- 
tonshire,   Nottinghamshire,    and    Derbyshire. 
Claus.  13  Ed.  3,  pars  3,  m.  14,  dors,  and  there 
Oxfordshire  is  charged  with  Custod*  Maritim. 
Rot.  Scot.  12  Ed.  3,  m.  12, dors.  Bedfordshire, 
Bucks,  your  county,  and  Derbyshire  charged 
there  with  the  same  defence.    Claus.  I  Ric.  2, 
m.   18.      There  Cambridge  and  Hmitington 
were  to  provide  a  baige  at  their  own  chaise ; 
and  yet  seafaring  men  there  were  none.    Writs 
were  then  also  directed   to'  Nottingham  and 
Derby ;    though  they  had  no  seamen,  yet  thej 
had  money  and  means-  to  provide  tliem.     Hot. 
Franc.  7  Ric.  2,  ra.  18.    The  king  sends  hit 
writs  into  most  counties  of  England,  as  well  in- 
lan<l   as  maritime,   reciting  that  the  king   of 
France  was  gone  with  an  army  into  Flanders, 
and   that  Calais  was    in  danger;    and   com- 
mandeth all  knights,  esquires,  and  archers,  and 
every  of  them,  according  to  his  estate  and  fa- 
culty, to  be  sufficiently  arrayed  and  armed, 
and  come  to  the  port  of  Sandwich,  '  ad  pro6- 
<  ciscend'.    My  lords,  in  this  Ilecord  there  was 
mentioned  Bucks,  Bedford,  Huntington,  Cam- 
bridge, Nottingham,  Derby,  Leicester,  Rutland, 
Northampton,    and    Berks,   all   these    inland 
counties.    The  words  of  the  writ  are,  '  Quod 
*  omnes  teneotar  pro  def^sione  regni,  &•• 
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-Mau$.  9  Ed.  3,  in.  18,  •  peroinnes  supportnri.' 
Flot.  Aim.  12  Ed.  3,  m.  12,  vel  20,  quod,  &c. 
^11  and  every  of  our  kingdom,  out  of  their  alle- 
giance, to  be  ready  to  defend  the  realm.  13 
£d.  3,  dors,  a  great  number  of  slw^s. 

By  all  which  it  doth  appear,  First,  That  the 
ervice  was  commanded  from  those  inland 
rounties.  Secondly,  That  the  same  reasons 
vliich  are  given  to  bind  the  inland  counties, 
ire  given  to  bind  the  maritime  counties,  Pat. 
*S  Ed.  1,  M.  6^  for  the  taking  of  ships  in  Sus- 
ex,  Devon,  Middlesex,  and  other  counties.     If 

0  be  the  maritime  counties  be  in  dimger,  surely 
he  inland  counties  cannot  be  in  safety.  We 
ire  in  an  inland  county  ;  and  the  entry  of  an 
•nemy  upon  any  part  of  it,  concerns  the  sufety 
(fua  all.  And  by  ttie  rule  of  the  law,  every 
me  that  is  to  receive  a  benefit,  is  to  give  a  con- 
ribution.  As  the  case  of  16  Hen.  7,  fol.  13, 
ill  feoffees,  whose  lands  were' liable  to  a  statute, 
lie  one  bhall  have  contribution  against  ano- 
ber.  If  four  or  five  cognizors  in  a  cognizance, 
ill  shall  have  contribution  one  against  another. 
iO  Ed.  3.  Parceners,  upon  whom  a  warranty 
lescendeth,  they  shall  be  equally  charged.  If 
L  man  bind  himself  and  his  heirs  in  an  obliga- 
ion,  having  lands  partly  by  his  father,  and 
>artly  by  his  mother,  and  they  descend  to  seve- 
al  heii-s,  both  shall  be  equally  charged,  as  it  is 
(  Rep.  fol.  13,  Herbert's  case. — So  I  go  upon 
hese  reasons^  that  it  is  consonant  to  reason  of 
aw,  besides  these  precedents,  that  where  a 

1  anger  is  to  all,  and  all  receive  a  benefit^  all 
ire  to  be  equally  charged. 

My  lords,  to  illustrate  it  by  further  reasons, 
hat  though  the  inland  counties  and  maritime 
;o unties  be  charged,  1  find  that  the  ports,  by 
he  charter  of  Ed.  1,  were  to  find  52  ships.  I 
ind  tbiit  when  the  necessity  of  the  service  did 
equire  it,  then  all  their  ships  were  seized  in  the 
:ing*8  service.  I  find  likewise,  that  when  there 
lath  been  a  disability  in  the  ports  to  perform 
he  service,  as  now  they  are,  for  then  the  maia 
lart  of  the  trade  was  in  the  port  towns,  but 
low  it  is  gone  from  thence,  and  gone  to  Lon- 
(on  ;  and  few  ports  have  the  trade,  but  Lon- 
ton,  Newcastle,  Bristol,  and  Hull ;  and  shall 
t  not  now  be  required  of  the  inland  counties, 
ince  there  is  a  disability  in  the  ports  ?  Rot. 
'>anc.  21  Ed.  1,  m.  23.  I  find  there,  that 
Plymouth,  and  some  of  the  port-towns,  did 
tear  more  than  London ;  for  Plymouth  found 
ships,  Dartmouth  6,  Bristol  4,  Newcastle  3, 
tiorwich  and  Yarmouth  4,  London  2,  Hartle- 
'oole  2,  Sandwich  2,  Dover  2,  Rye  2,  Shore- 
lain  and  Arundel  2,  and  other  places  found  but 
ne.  It  appeareth,  Rot. 'Aim.  13  Ed.  3,  m.  3, 
.dfs.  that  Yarmouth  furnished,  at  their  own 
osts,  4  ships,  Kingston  2,  Boston  2,  Lynn  2, 
iarwich  2,  and  Ipswich  2. 

My  lordsy  are  these  ports  able  to  furnish  the 
ing  with  so  many  ships  in  these  days  to  do 
heir  service  ?  The  wealth  of  one  portsman  in 
hose  days,  was  worth  the  wealth  of  a  whole 
own  now. 

Admit  the  maritime  towns  were  bound  to  it : 
ct  if  there  be  a  failing  of  their  alttlity,  that 

?OIm  iik 


1 637.— w  the  Case  of  Sfiip-Monty,       [  1049 

they  cannot  do  it,  shall  ft  not  elsewhere  be  re- 
quired ?  That  it  is  agreeable  ti>  the  rule  of  the 
law,  before  any  commis^ioiis  of  siwf-rs,  where 
pnrticulnr  men  are  bound  to  defetid  the  sea- 
bank;:,  yt  t  before  any  statute,  in  case  the  man 
was  not  able,   the  service  was  requiied   from 
the  county :  for  by  it  they  niij^ht   nave  either 
gain  or  loss.     This  appeareth  by  the  rules  of 
the  common  law,  before  any  statute,  in  case 
Re;iistir  fol.   123.      *  Quod  Hisiringat  omnes, 
\c.'  when  one  man  was  to  maintain  the  banks 
against  the  sea;    if  not  able  to  do  it,' the  rest 
that  hnd  benefit  by  it,  were  to  be  distrained  to 
do  it,  5  Rep.  fol.  99.     10  Hep.  fol,  140,  141. 
the  case  of  the  Ible  of  Ely  agreeable,  that  all 
that   have  *  snlvaiionem   et  dumniHcationem* 
shall  contribute. — To  this  purpose  are  those 
two  records  meritioi»ed  by  Mr.  Solicitor,  Rot, 
Pvl'  7  Hen.  14,  ra.  Ifl,  that  where  there  was  a 
subsidy  granted  to  the  king  for  the  defence  of 
the  realpi,  it  was  assigned  to  merchants,  yet 
with  a  salvo,  unless  royal' power  came.    Rot. 
Franc.  6  Ric.  2,  m.  8,  certain  merchants  had 
the  custody  of  the  sea,  except   '  regalem  po- 
*  testatem.' 

So  the  conclusion  is,  if  an  extraordinary  de- 
'fence,  there  may  be  no  cause  to  go  into  the  in* 
land  counties ;  but  if  a  royal  powc  r,  or  extraor- 
dinary dnnger,  though  not  imminent,  the 
king  mny  require  an  extraordinary  contribu- 
tion, *  per  totam  Angliam,'  from  all  his  sub- 
jects.— But  this  hath  been  objected  against, 
and  some  records  vouched  ;  that  is,  say  they, 
we  will  shew  you  many  precedents,  wherein 
'  navale  subsicTium'  hatn  been  required  from 
inland  counties,  and  they  have  been  d'\%» 
charged  thereof,  as  Pat.  2,  Ric.  2,  pars  2,  m. 
42,  dors,  the  town  of  }3ever]y  petitioned,  be- 
cause they  were  to  contribute,  being  an  inland 
town,  towards  the  fuiding  of  a  ship  with  the 
town  of  Hull,  and  were  discharged  thereof.— 
This  is  truth,  but  not  the  whole  truth :  for  the 
town  of  Beverly  was  discharged  by  reason  of  a 
charter  of  exemption  grnn  ted  unto  them  'in 
honorem  S.  Joluinnis  de  Beverly,'  the  king's 
confessor;  upon  that  charter  they  were  dis- 
charged. 

They  have  objected  likewise  the  town  of 
Bodmin,  an  inland  town  in  Cornwal,  was  dis- 
charged *  a  custod*  maris :'  For  this,  Glaus.  13 
Ed.  3,  pars.  2.  m.  14,  was  vouched  for  it,  tliat 
the  town  was  discharged  of  this  contribution.-^ 
For  answer  to  that,  it  will  appear,  that  one 
Trussel  was  then  admiral  of  the  fleet,  and  was 
by  his  commission  to  be  furnished  from  the 

Sorts  at  their  own  charge  'for  three  months. 
ly  lords,  this  apppears,  Rot.  Claus.  19  Ed.  3, 
pars  1,  m.  35,  and  so  that  town,  an  inland 
town,  was  to  be  dischare^ed.  My  lord^,  like^ 
wise  there  were  other  discharges;  upon  tbi» 
reason  Norwich  was  discharged  from  finding  of 
men  for  manning  of  ships,  because  the  admi- 
ral's commission  did  not  warrant  it,  Rot.  Scot. 
10  Ed.  3,  m.  15,  for  it  only  extended  to  the 
ports ;  but  yet  Norwich  was  charged  to  find 
ships,  Glaus.  13  Ed.  3,  pars  2,  m.  14.  So  GoU 
Chester  was  discliargcd  for  6uding  of  a  ship,  tut 
3  X 
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ii  was  because  ihey  wt* re  not  wiiiiin  the  words 
ot'ihe  «%nt,  as  appeareih,  llot.  Claus.  13  Ed.  3, 
pars  J,  in.  iSo  to  tell  your  lordstiips  a  story  of 
a  threat  number  of  land  tenures  discharged  *  de 
*  c  us  tod*  maris/  and  not  to  give  your  lordships 
(lie  reason,  it  :s  nothinc  to  the  purpose. 

So,  ivy  lords,  having  verified  the  se  five  points 
by  (tie  precedents,  and  justified  them  by  the»c 
reasons,  and  an^vtereJ  these  objections,  I  shall 
now  come  to  the  sixth  matter  upon  this  record ; 
and  that  is,  though  no  cause  be  declared  in  the 
vrit,  no  dan-er  manifest,  nor  against  what  ene- 
mies ;  that  yet  the  king  by  his  writs  hath  com- 
mandicd  shipping  for  defence  of  sea  and  land  ; 
and  in  the  king*s  Mis<lom  the  danger  hath  been 
reserved  in  liis  breast,  and  not  communicated 
to  his  people  bv  his  writs. 

First,  1  find  that  antient  precedents  have 
been  so,  that  it  hath  been  rc-ser^'ed  to  tlie  king 
himself,  and  those  that  he  did  depute  to  take 
care  thereof;  this  appeareth,  Roc.  Claus.  14 
Johan.  vn.  2,  the  king  directed  his  writs  to  Her- 
bert, with  a  Mandamus  to  make  ready  all  ships 
for  our  service,  when  we  shall  command ;  not 
a  word  of  the  cause  declared,  or  an  enemy  pro- 
claimed. The  same  Roll,  m.  '6,  the  king  by 
wrir,  directed  to  several  parts,  causeth  all  ships 
that  could  carry  six  horses  or  more  to  be  sent 
nnto  Portsmouth ;  and  the  like  writs  were  di- 
rected to  other  ports.  Rot.  Pat.  15,  Johan.  m. 
4y  the  king  appoints  a  guardian  upon  the  sea 
coasts,  and  commandeth  all  men  that  they 
should  be  inUndentes  ;  and  other  writs  in  the 
same  Roll,  directed  into  many  counties  with  a 
Mandamus,  Claus.  17,  Johan.  m.  7,  dors.  Wiits 
for  taking  of  ships,  and  bringing  them  into  the 
Tiiames  mouth,  \^itliout  sh<;wing  any  cause:  all 
this  was  done  in  the  time  of  king  John.  In  the 
time  of  Hen.  3,  Uot.  PatrlS  Hen.  3,  m.  5,  a 
writ  commanding  the  sheriff  of  Kent  and  Sussex 
to  arrest  all  ships  in  those  counties  to  be  at 
Portsmouth,  to  be  ready  to  go  into  that  service 

we  shitll  command.     And  it  appeareth  in  the 
«ame  ^^11,  that  thes6  ships  were  able  to  carry 

but  six  horses.     So  Rot.  Claus.  14  £d.  1,  m. 

13.    To  our  bailiff  of  Portsmouth,  and  keeper 

of  uur  na\'y,  to  make  ready  one  good  ship,  and 

to  be  ready  to  go  in  our  service,  whither  and 

when  we  sliall  command  it.  Rot.  Claus.  fS  £d. 

1,  m.  5,  dors.     The  king  declares  that  he  will 

have  the  sea  coasts  in  Essex  guarded  against  the 

enemy;   and  there  commandeth  them  to  be 

obedient  to  sgch  an  one,  who  had  the  custody. 

Rot.  Pat.  23  £d.  1,  m.  2.     Tlie  king  writeth 

to  all  the  archbishops,  bishops,  sheriffs,  knights, 

and  others,  to  be  assisting  unto  William  de  S. 

who  had  the  custmly  of  the  sea.     So  as  by  all 

these^  it  appeareth  the  king  did  give  no  account 

to  his  subjects,  either  of  the  service,  oi^the  time 

«»Len.    Roc.  Scot.  10  Ed.  J,  m.  13.    The  king 

commanded  all  ships  to  be. arrested,  and  men 

and  mariners  to  be  sent   to  the  admiral  of 

the  fleet,  '  ad  proficiscend.'     The  same  Roll, 

m.  5,  dors,  a  matter  fit  for  the  council,  and  not 

for  the  people  to  know.     Same  Roll,  m.  90, 

that  they  should  do  '  prout  nobis,'  &c.  the  king 

•nath  no ^«couiU  to  his subj«:ctfi  of  thoie  tkiogs. 


*2  ^  Ed.  1,  m.  19.    The  king  having  commanded 
E.  8.  to  take  up  100  ships  fit  for  his  service, 
commandeth  the  sheriff  of  Northumberland  and 
others  to  be  assisting.    Same  Roll,  ra.  17.      A 
command  to  ^e  same  effect,  that  all  ships  should 
be  taken  between  Lynn  and  Ber««ick.     It  was 
so  likewise  in  the  time  of  Ed.  2,  Pat.  9  Ed.  2, 
pars.  2,  m.  26,  ships  taken  up  at  the  charges  of 
the  inlmbitants,  to  defend  the  sea  against  male* 
factors  and  pirates.     Rot.  Claus.  1£  Ed.  9,  m. 
11,  dors.    Writs  directed  to  the  mayor  and 
bailiff  of  Sandwich,  to  make  ready  all  ships 
within  their  port  of  40  tons,  *  Ita,'  &c.  thkt 
they  be  ready  within  three  days  warning  to  go, 
as  we  sliail  more  fully  declare ;  but  the  service 
tlmt  was  to  be  done,  not  mentioned.    So  it  ap- 
peared by  other  writs  to  other  towns  in   the 
same  Roll,  17  Ed.  9,  m.  11,  Pat:  14  Hen.  6,  m. 
14.     *  Rex  quia  quibusd'  arduis  causis,'  &c. 
doth  assign  John  Hoxhom  to  take  up  all  baigea 
of  10  men  and  upwards. — So  in  all  these  timea 
of  king  John,  Hen.  3,  £.  1,  £.  2,  £.  3,  and  Ueiu 
6,  writs  have  g(me  out  generally ;   that  the  aer* 
vice  hath  been  concealed  ;  and  for  instruction^ 
they  were  referred  to  the  council. — It  standeth 
with  reason,  for  resolutions  of  war  are  not  co  be 
communicated ;   his  majesty  hath  a  separate 
council  of  war  from  the  body  of  his  privy  cotinciL 

Now,  my  lords,  for  the  objectioo  that  bath 
been  made  ai^ainst  the  fir^t  writ  of  4  Aug.  11 
Car.  that  is,  that  the  king  hath  not  declared  saf» 
ficient  cause  for  tlie  issuing  of  this  writ :  Tfaa 
king  hath  not  communicated  to  J.  S.  and  J.  N. 
what  the  employment  mu^  be;  he  must  satisfy 
the  counsel  at  the  bar,  which  he  ought  not  to 
communicate  to  his  privy  council,  but  is  re- 
served for  his  council  of  war. — ^This  is  a  writ  to 
command  obedience  from  his  subjects,  and 
upon  such  reasons  as  may  satisfy  any  reasonable 
man ;  and  if  fewer  reasons,  it  bad  been  the  bet- 
ter agreeable  to  all  former  writs. — For  the  next 
matter  out  of  the  precedents,  which  is,  that 
during  the  times  of  the  sitting  of  pariianaeDts, 
these  writs  have  issued  out  by  command  from 
the  king,  I  hai^e  made  it  good  upon  my  former 
head. 

Tlie  last  thing  I  observe  upon  the  precedents 
was  this,  that  there  was  no  clause,  no  particolar 
in  the  writ  of  4  Aug.  11  Car.  hut  was  warranted 
by  many  precedents  *.  and  that  ii^  this  thing  the 
kmg  doth  but  *  jubere  per  legem.' 

First,  for  the  direction  :  It  is,  as  in  this  wrir, 
sometimes  upon  one,  or  '  probis  hominibns'  ot' 
such  a  county,  sometimes  the  direction  is  to 
commissioners;  sometimes  one  way,  and  some- 
times another :  and  of  this  of  the  precedenu 
themselves,  when  your  lordships  come  to  see 
them,  I  shall  speak.  They  would  have  the  king 
descend  so  low,  as  to  give  them  a  reasoti  why 
he  doth  it :  some  reasons  are  expressed  in  the 
writ ;  as  '  quia  periculum  imminens,  quia  pro 
'  defensione  regni,  tuitione  maris,  secnritate 
'  subditorum,  salva  conductiune  nsyium,'  &c 
My  lords,  all  tliese  are  expressed  in  the  record, 
9  Ed.  3,  m.  12,  Scot.  10  Ed.  3.  m.  90.  Rot. 
Aim'  IS  £d.  3,  ro.  1,  Rot.  Aim'  13  Ed.  6,  m.  13. 
I  find  in  these  wcits  the  Mine  matter,  power  of 
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assessment,  sometimes  levies  by  distress  and 
imprisonment;  nar,  seizure  of  lands  and  tene- 
ments, goods  and  cliattles,  that  are  expressed 
in  former  writs  :  and  (hat  it  was  at  rhc  charges 
of  the  counties,  both  inland  and  marititne,  this 
appenreih,  Rot.  Scot  8  Ed.  2,,m.  9.  *  De  Na- 

*  Tigio  providend/  Pat.  9  Ed.  2,  m.  26,  pars.  2. 

*  De  ^favfgio  providendo  pro  Costod*  Maris.' 
Many  more  of  these,  Scot.  10  Ed.  3.  That  ihe 
wage*  of  the  men  that  went  in  the  ships,  and 
guarded  the  coasts,  were  at  the  charge  of  the 
couwy  ;  this  appeareth  10  Ed.  3,  m.  2,  dors. 
60.  Men  appointed  and  sent  to  Portsmouth, 
and  they  refuse  to  co  without  wages;  hut  a 
command  came  from  the  king,  and  commanded 
the  counties  to  pay  them  wages.  10  Ed.  8,  ra. 
91,  dors.  And  his  predecessors  not  to  bear 
any  charge  whatsoever,  thou;»h  *  pro  defensioiic.' 
Rot,  Ahii'  12  Ed.  3,  pars  1,  m.  9:  Those  of 
Lynn,  who  refused  to  contribute  towards  the 
charge  they  were  assessed  by  the  cotmnissitiU- 
crs,  *  juita  quantitatem,' were  compelled  to  con- 
tribute; so  Rot.  Claus.  12  Ed.  3,  ra.  8,  the 
like  *  pro  custod'  maritim.*  I  might  be  infinite 
in  these  particulars,  bat  I  will  not  trouble  your 
lordships. 

Here  they  have  made  some  .  objections  ; 
though  to  answer  the  main  objection,  I  am  not 
yet  come.  They  say,  this  power  of  assessing 
the  people  for  sums  uncertain,  ought  to  be  no 
more  than  escuage  uncertain,  and  must  be  as- 
tessed  in  parliament:  and  this  assessment  for 
defence,  ought  not  to  be  by  commission,  or 
the  king's  writ.  First,  for  the  authority,  which 
is  Littleton,  he  saitb,  fol.  20, '  Que  communiter 

*  dit  que  escuage  serea  assesse  pur  parliam'.' 
— I  do  not  find  by  tlie  Register,-  where  these 
writs  are ;  neither  do  I  find  them  grounded 
upon  any  &ct  of  parliament.  Some  that  are 
p'Ounded  upon  acts  of  parliament,  do  recite 
them.  But  what  if  it  be  by  act  of  parliament? 
A  service  that  is  to  be  done  by  the  tenant  to  his 
lord  ;  what  if  this  be  so,  that  it  must  be  as- 
sessed in  parliament.^  Your  lordships  know 
that  the  tenants  must  do  according  to  the  origi- 
nal duties  of  them.  And  if  this  be,  that  the 
lord  shall  not  assess  them  but  in  parliament,  is 
that  an  ai^ument  from  a  tenant  to  a  lord  in 
this  case  ? — This  is  a  service  commanded  not 
by  tenure,  but  by  a  kmg  from  his  subjects ; 
this  it  suitable  to  the  reason  of  law  in  other 
eases :  for  those  ancieut  aids,  which  the  law 
doth  require  for  the  making  of  his  eldest  sun  a 
knight,  or  '  pur  file  marrier ;'  are  not  those 
certain  at  the  common  law  ?  Must  there  be  an 
act  of  parliament  to  assess  those  aids  ?  The 
books  are  otherwise. — But  the  king  at  the  com- 
mon law  might  require  an  aid  uncertain,  and 
might  assess  it  as  be  pleaded.  Glanvile  lib.  9, 
cap.  8,  Brit.  fol.  57,  cap.  27,  Bract,  lib.  4.  cap.  16. 
So  as  at  the  common  law  they  were  uncertain. 
11  Rep.  fol.  68,  D.  It  is  said  there,  the  statute 
of  Westmiuster  1,  cap.  15,  which  puts  reason- 
able aid  in  certain,  doth  not  bind  the  king ; 
aforltori  we  must  not  bind  him  to  a  certainty 
for  the  defence  of  the  realm.  No  roan  can  tell 
«li«t  the  preparation  mist  be^  or  tbe  charge 


thereof.  If  they  can  shew  an  act  of  parliament 
that  limits  the  king  tor  the  defence  of  the  realm, 
they  say  sonu  thing. 

But  ihey  s'ly  the  slieriflT  is  no  proper  officer, 
not  sworn  to  execute  this  ^rit.  VUi')  i%  as  wide 
as  the  other.:  for,  my  lord**,  tlie  sheriff  is  ^worn 
to  execute  all  writs  tiiat  Shalt  be  delivered  to 
him  for  the  king's  service.  And  surely  this 
writ,  if  it  come  to  him,  he  must  at  his  p*  ril 
execute  it. — First,  The  direction  of  those  writs 
have  been  many  times  as  well  t'>  the  bhi'tiHTs  as 
the  commisMoners.  Rot  Scot.  Ed.  3,  m.  13, 
Claus.  15  Ed.  3,  ni.  17.  1  lie  king  rommandcth 
the  sheriff  of  many  coimtirs  to  furnish  men  with 
anrsy  victua!-*,  and  other  necessary  provisions, 
botli  for  sea  and  land.  23  Ed.  3,  m.  5,  dorb. 
2*  Ed.  1,  r.t.  7,  9.  Ex*  Kemem' Kei;is  11. 
The  lands  of  the  shfriflfs  and  o  her  officers  ^^e^4 
extended,  l»t  cause  of  their  nc^l  gcnco  in  rU»in«j 
of  tl»eir  duties  conccrninu  tho^o  wrl**,  26  Ed.  1, 
Ex*  Remeni*  Kcgi-*.  A  comniission  went  out 
to  enquire  of  the  execution  of  the  officers  in  the 
duty  of  their  place*. 

Besides  these  writ*  nt  the  common  law,  thift 
is  seconded  by  the  authority  ol"  the  coamion 
law,  Register  122,  or  127.  'The  writs  that  go 
out  to  the  sheriff  (for  they  go  out  to  the  sheriff 
as  to  commissioners)  it  is  left  to  the  discretion 
of  the  sheriff  or  con»nji>sioncrs,  as  occasion 
shall  require,  Register  191.  Bie  De  Pariiiione, 
before  any  statute  was  made  concerning  ihe 
same,  that  writ  went  out  gem  rally  to  t'e  the- 
riff ;  so  that  in  all  times  and  a^res  it  hath  ever 
been  in  these  cases,  where  no  certainty,  left  to 
the  discretion  of  the  sheriff  and  commissioners. 

My  lords,  for  the  manner  of  the  levying 
'  per'  districtiones,'  and  by  imprisonment  of 
those  that  do  refuse  :  is  this  new  P  It  h;)thbecni 
so  in  all  the  precedents  that  have  been  vouched, 
both  by  distress  and  imprisonnjent.  Fdr  the 
distress  :  if  the  king  makes  a  corporation,  and 
gives  them  power  to  ordain  for  the  common 
good  o(  the  corporation  ;  and  if  they  make  an 
order  for  the  payment  of  money,  and  that  those 
that  do  not  pay  the  same,  shall  be  di»trained; 
is  not  this  adjuoged  a  good  ordinance?  5  Rep. 
fol.  64,  Clark's  Cose,  Trin.  7  Hen.  7,  rot.  .*». 
There  is  a  benevolence  granted  to  Ed.  4,  for  his 
voyage  into  France  ;  one  T.  R.  did  deny  pay- 
ment, and  he  was  distrained  for  liis  proportion. 

They  except  to  the  penally  of  the  writ.  The 
penalties  of  former  writs  have  gone  higher. 
Inter  Common*  in  the  Exchequer,  there  was  a 
Mandamus  to  assess  those  that  were  employed 
in  the  provision  for  shipping;  and  the  Manda- 
mus was,  '  sicut  nos  et  honorem' nostrum  et 
'  salvationem  regni  diligitis.*  In  that  roll  this 
is  so  often  remembered.  Rot.  Scot.  10  Ed.  3, 
ro.  11,  dors.  '  quod,  &c.'  their  lands,  goods, 
and  chattels  to  remain  seized  in  our  hands. 
And  m.  2,  under  pain  of  forfeiture  of  life ;  11 
Ed.  3,  m.  2,  to  cast  tho*e  in  prison  tfiat  did 
refuse.  Rot.  Claus.  12  Ed.  3,  ni.  fQ,  dors. 
Writs  directed  to  Henry  Hussey,  and  others, 
to  punish  those  that  refused  to  contribute  ; 
and  to  imprison  them,  and  to  seize  their  lands 
and  goods  into  tbe  king's  hands.    Claas,  13 
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cliarter  to  be  free  froni  Daaegelt  '  et  omnibdi 
<  auxiliis/  If  ihey  had  not  been  freed,  they 
had  been  subjecL  I  find  Pat.  7,  Johan.  m.  S, 
tlie  king  authorized  Walter  Scot  and  oikn, 
'  quod  omnes  naves,  &c«'  which  they  shuukj 
find,  to  arrest,  and  command  all  to  assUt,  as 
they  luve  us  and  our  peace  in  our  realm.  U 
Johan.  ra.  6,  as  your  lordships  have  heard, 
all  the  ships  were  arr<ested,  that  could  carry  m^ 
horses,  and  to  be  at  Portsmouth.  M.  2,  all  trie 
s»hips  in  the  port  were  to  go  in  his  service,  t^itb- 
out  expre<^su)»  for  what,  and  nulude.  Ci^uv 
12  Jolmn.  lid.  7,  dors,  communded  all  ship  to 
be  brought  iuto  tlie  Thames  mouth.  ^  Ure 
was  not  a  laying  down,  but  a  continuance  ui 
it.  So  in  Hen.  3*$  time.  Clans.  14  lien.  3,  m. 
Vi,  dors,  all  ships  taken  that  could  carry  s.iireu 
horses.  Claus.  15  Hen.  3,  m.  17,  dors.  Ctn- 
nmnd  for  the  furnishing  of  arms,  men  i»iii 
victuals,  and  other  provisions  for  forty  (bu 
And  here  was  the  like  command  to  sheriffs  io 
s€\cral  counties.  Claus.  26  Hen.  3,  the  ku:| 
commandeth  the  men  of  Yarmouth  to  b^e 
their  ships  ready  with  men  and  arms  ;  ihesatif 
roll,  to  Hnd  ten  ships  to  go  to  Picardy.  Fat.  4£ 
Hen.  3,  m,  3,  dors.  Writs  to  the  several  pon- 
towns,  that  oo  ships  should  go  beyond  sea,  be*. 
*all  to  stay  at  home.  M.  5,  dors.  Those  lir.^ 
returned  from  guardinir  the  sea-coasts  wiil.'.u: 
leave,  were  punished  by  seizure  ofgoodb:ri 
chaittls.  M.  4,  same  roll,  dors.  Provision  iot< 
made  till  lunhcr  orders  be  hnd.  So  it  wai.a^: 
confined  to  time,  but  occasion,  as  need  ^bouii 
require.  And  there  be  divers  others  io  ti/ 
time  of  lien.  3,  upon  other  occasions,  which  I 
have  remembered.  In  the  time  of  £d.  1,^1 
Ed.  1,  m.  USf  it  appeareth  there,  that  all  the 
purt-towns  were  appointed  by  the  king  and 
his  council,  how  many  ships  every  one  o(  tUio 
should  set  forth.  Hot.  Vas.  92  £d.  1,  u.  Ui 
dors.  The  king  of  England  in  that  writ  stile:fi 
himself  Dominus  Kegni  Scotiae,  &c.  and  scudi 
his  writ  to  the  king  of  Scotland,  to  let  bim  knc<r, 
the  king  of  France  had  taken  part  of  Gascotgoe, 
an  inheritance  of  the  crown  of  Englaud,  th^iche 
should,  '  in  fideet  homagio,*  beat  London  vii^ 
horse  and  arms,  &c.  This  writ  is  very  ob>tn- 
able,  the  king  of  England  is  Superior  Dominni 
Scotiae.  A  part  of  .Gascoigne  was  then  lost. 
The  king  ot  Scotland  was  required  by  i^i* 
writ,  as  well  as  requested,  to  give  him  aid  tur 
the  recovery  of  those  grounds  taken  from  him 
in  Gascoigne.  My  lords,  this  p6wer  is  not  ani- 
fined  only  to  England,  but  it  reacheth,  as  Greit 
Lord,  into  Scotland.  Also  into  Ireland,  Vase 
92  Ed.  1,  m.  5,  dors.  The  king  by  bis  wnt 
commandeth  divers  earls,  and  others  in  E:)^ 
land  and  Ireland,  to  do  the  like,  to  stnd  »« 
to  London  with  horse  and  arms.  The  tasse^ 
roll,  m.  13,  dors.  All  that  claim  to  be  oi 
the  liberty  of  the  port  so  commanded..  Pat«  '^^ 
Ed.  1,  m.  1,  5,  7.  All  ships  of  40  tons  were 
to  be  furnished  and  provided  for  the  king's  set- 
vice.  Claus.  23  jj-ld.  1,  m.  5,  every  ma  » 
compelled  to  contribute.  The  same  roll,  »• 
4,  those  that  did  not  inhabit  maritime  towos,}'^^ 
if  thev  had  lands  there,  they  muit  cootnbDtiy 


Ed.  3,  p:<r>  1,  m.  3G,  dors,  to  seize  into  their 
hand^  (he  l.intU  and  teuenRiits  of  the  refusers. 
Riji.  Franc.  VI  Ed,  3,  pars  1,  m.  11,  the  king 
c-ijiiuian(N  >t>ips,  under  pain  to  lose  life,  and  all 
their  e>i.ue.  Hot  I'ranc.  10  Rich.  2,  m.  23,  to 
iniuriM)ii  th  .^e  rlut  are  contrarv,  under  forfti- 
turc  of  itil  they  had.  So  as  your  lordships  see 
jMr.  lidlb  jiae  was  very  lar  n»ir»tiiken. 

Aly  lords,  in  ti.o  next  plooc,  they  have  laid 
hold  uii  tlic  distance  of  time  :  t hoy  say  there 
Vftie  hexen  n  ontlis  between  the  Teste  of  the 
writ,  and  ilie  tiiiiP  of  the  rtikk/vous;  that  the 
king  in  that  lime  niit'lit  have  called  a  parlia- 
ment, and  there  niii;ht  have  been  an  aid 
grantt-d,  and  the  service  performed  in  a  par- 
liamentary way. — But  they  u^iiy  rcineinber  the 
40  davs  hetwcen  the  Ti'Stc  and  the  return  of 
the  writ  for  summoning  n  parliament ;  then  the 
*.  tiuie'spent  in  prebw-'uimg  ot  a  Sie  >ker ;.  the  so- 
lemnity us.'d  before  they  bet^iii  their  grand  com- 
mittee; their  rendiiit;  of  a  bill  thrice  ;  tlie  de- 
bate about  passim;  of  it  in  both  houses  before 
il  be  tiranted ;  and  after  all  this  be  done,  and 
the  parliament  ended,  a  time  for  the  levying;  of 
the  money  must  be  had  ;  and  when  it  is  levied, 
time  for  the  return  of  it;  and  when  il  is  re- 
turned, time  for  the  expending  of  the  money : 
and  the  preparation  will  ko  slowly  on  till  the 
money  be  returned.  48  Hen.  3,  m.  4,  dors. 
There  w;ui  a  command  for  guarding  of  the  sea- 
Coasts.  Claus.  T<i  Ed.  1,  m.  5,  dors.  The  port 
of  Yarmouth  commanded  to  rind  ships  for  a 
certain  time.  Rot.  Scot.  11,  12,  13  Ed.  2. 
They  are  put  down  in  that  roll,  m.  8,  that  there 
was  a  coinmand  for  a  Navale  Subsidium  for 
three  or  four  months. 

So  as,  my  lords,  for  the  time  of  preparation 
and  for  the  time  of  the  continuance,  it  hath 
ever  been  referred  to  tlie  wisdom  of  the  kin^. 
My  lords,  for  the  Spanish  invasion,  that  hatli 
been  so  late  in  our  memory,  I  find  by  the 
books  that  are  kept  in  the  council-chamber, 
that  the  preparations  were  in  October  1537, 
•gainst  the  coming  of  the  Spanish  fleet  in  1588, 
which  did  not  set  fath  till  June:  I  find  no 
parliametit  called  that  year.  And* by  letters 
and  orders  from  the  council-board,  those  ships, 
and  defence  that  was  made,  was  ad  sumptum 
of  the  suhject. — So,  my  lords,  by  this  that 
hath  been  sai<l,  it  doth  appear  to  your  lord- 
ships, that  there  Is  not  any  clause  in  this  writ, 
cillKT  for  the  direct iun,  viotives,  mandates,  or 
penalties,  but  are  warranted  by  former  prece- 
dents in  u  higher  dej;ree. 

My  lords,  these  are  the  precedents  that  I 
have  collected,  and  reduced  to  these  several 
))eadt?,  I  'bull  now  remember  to  your  lord- 
ships divers  others.  And  in  the  first  place 
observe,  that  William  1,  came  not  to  abrogate 
any  torn, er  law,  but  was  ^worn  to  observe  '  An- 
•  tujuos  leges  Anglicanas,'  that  appeareth  in 
Lamhen,  fol.  V25,  jTout.  So  every  man  by 
•  this  law,  that  wa^  but  a  confirmation  of  former 
lavvs,  must  provide  '  pro  viribus  et  facultati- 
*lus.* 

I  find  by  the  grant  that  William  1,^  made  to 
\ki^  abbey  of  Battel  of  his  own  foundation^  a 
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resident  or  not  resident ;  within  or  witliout  the 
liberty,  all  must  contribute. 

My  lords,  in  that  %vTit,  which  is  Clans.  23 
£d.  1,  m.  5,  dors.  I  will  oi)Sf:rve  these  thinp : 
1.  A  command  to  all  bishops,  abbots,  lords 
spiritaal  and  temporal,  *  quod  sint  inlendentcs 
*  eC  respondentes  ad  custorliatn  mnrii».'  2.  In 
contingent  causes ;  '  causa,  6cc.'  3.  The  writ 
taith,  ^  fluodomues  adarnia,&c.  sectmdumsta* 
turn,  &c.  ad  transfretandum  cum  nbbis ;'  and 
possession  of  goods  and  lands  to  betaken  fur  the 
custody  of  the  sea,  as  in  former  rimes  they  were 
accustomed :  so  it  is  to  be  done  in  this  manner 
as  in  times  past.  4.  The  writ  was  directed'  to 
several  sheriffs,  *  per  corpora,  bona,  et  terras,^ 
to  distrain. 

Next,  24  £d.  1,  m.  15,  The  king  command- 
ed the  archbishops,  bishops,  barons,  and  all  the 
commonalty,  to  defend  .the  maritime  parts. 
Glaus.  24  Kd.  1,  m.  19,  '  pro  custodia  marit.' 
There  was  another  of  Symon  de  Spencer,  which 
I  remembered  before.  ^4  Ed.  1,  rot.  76. 
Another  of  the  like,  £xt'  Uemem' Regis,  Claus. 
85  Ed.  1,  m;  S6,  dors.  The  king  moderateth 
the  expences  of  the  country  when  the  danger 
ceaseth.  Claus.  25  Ed.  1,  m.  12.  The  king 
commandeth  the  shenflb  of  several  counties, 
and  others,  to  bring  all  the  ships  to  be  ready 
for' our  service,  when  we  command.  M.  26, 
The  like  command.  * '  De  custodia  marit.'  Pat. 
SI  Ed.  1,  m.  20,  power  given  to  Thomas  de  B. 
to  raise  forces  in  Cumberland  to  resist  the 
Scots ;  and  those  that  did  refuse,  to  seize  their 
goods.  In  the  time  of  Ed.  2,  Claus.  2  Ed.  2, 
m.  SI,  the  king  commandeth  divers  towns  to 
set  out  ships  against  the  Scots ;  and  after,  by 
special  writs,  some  of  those  were  discharged. 
Rot.  Pat.  9.  Ed.  2,  pars  2,  m.  6,  Pat.  16  Ed.  2, 
m.  1 1,  a  writ  directed  to  sir  Thomas  Weston  and 
others,  to  array  all  between  16  and  60,  or  to 
take  their  lands  and  goods,  if  they  did  refuse. 
Pars  1,  m..  7,  of  the  same  roll,  Claus.  20  Ed. 
8,  m.  — ,  the  king  doth  there  declare  that  those 
that  stay  at  home  ought  to  contribute  to  set 
forth  ships,  and  for  the  wages  of  the  men  em- 
ployed. Claus.  20  Ed.  2,  m.  6,  writs  directed 
to  the  scholars  at  Oxford,  they  were  not  ex- 
empted, but  commanded  to  keep  Southeate 
safely.  Rot.  Vase.  18  Ed.  2,  m.  18,  The  king 
writeth  to  the  archbishop  and  others,  command- 
ing them  to  have  horses  and  men  in  a  readi- 
ness, as  often  as  need  shall  require.  For  time 
of  Ed.  3,  Claus.  2  Ed.  3,  m.  13,  and  m.  22, 
dors,  to  Southampton,  and  to  several  other 
towns  for  their  shipping,  above  40  tons.  Pat. 
3  Ed.  3,  pars  2,  m.  6,  the  king  commandeth 
the  sheriff  of  Cornwall  to  distrain  knights  and 
others,  that  abide  not  upon  their  lands  in  mari- 
time parts,  and  to  imprison.  Those  years  of 
10,  11,  12  and  13  o(  Ed.  3,  having  been  re- 
membered, 21  Ed.  3,  The  king,  poncerning  the 
defence  of  the  sea  end  sea-coasts,  gave  special 
rales  to  be  observed,  both  for  the  number  of 
the  ships  and  the  men,  and  the  quality  of  their 
persons,  and  for  the  proportion  of  their  wages ; 
as  appeareth,  Pat.  21  Ed.  3,  pars  1,  ro.  26,  27, 
«rher«  there  was  special  •rder  taken  for  the 


guarding  of  thcboa  and  sea-coa.^ts  at  the  charge 
uf  the  inhabit  Milts.  Hot.  Franc.  21  Ed.  3, 
pars  l,m.  11,  roiumnnd  to  ttic  sheritf  of  Lon- 
don to  arrcbC  all  e^hips  in  London  to  be  ^ent  to 
Calais,  to  resi&t  the  enemies  against  us  then 
about  to  cume.  Rot.  Franc.  25  Ed.  3,  m.  9, 
the  king  reciteth,  tliat  France  made  a  prepara- 
tion to  invade  tlie  realm,  and  gave  a  power  to 
some  to  raise  forces ;  and  commandeth  the  she* 
ritfs  to  raise  the  Posse  Comitatus,  to  assist  the 
commissioners.  Pat.  26  Ed.  3,  pars  1,  in.  7, 
the  king,  by  his  writs  to  several  counties,  com- 
manded ail  men  between  16  and  60  to  be  in 
readiness  to  resist  the  Scots.  Rot.*  Franc.  25 
Ed.  1,  m.  31,  commanding  all  officers  and  mi- 
nisters to  assist  Andrew  de  iL^ulpho,  in  the  raising 
of  forces  for  shipping.  So  as  in  that  roll  likewise^ 
your  lordships  see  that  the  inland  counties  were 
commanded  for  shipping.  Rot.  Franc.  28  Ed. 
3,  m.  6,  the  king  appointed  Ro.  Co.  and  Ro. 
A.  to  arrest  all  ships  of  20  tons  and  upwards, 
between  such  a  distance,  and  (o  bring  them  to 
Southampton.  Rot.  Scot.  29  Kd.  3,  m.  13, 
several  writs  Were  directed  to  the  bi&hops  of 
Durham  and  Carlisle,  and  others/ for  the  array-* 
ing  of  men.  Rot.  Franc.  40  Ed.  3,  m.  37,  tne 
king  sent  forth  divers  writs,  conmauding  *  quod, 
&c.'  with  all  their  forces,  they  should  assist  to 
the  safe  keeping  of  the  sea-coasts,  to  resist  the 
malice  of  the  enemies.  Rot.  Franc.  50  Ed.  3, 
m.  47,  dors,  command  to  make  proclamation, 
that  all  that  have  land  upon  the  sea-coasts 
should  repair  thither  with  their  families.  So  in 
all  ages,  and  at  all  times,  writs  have  issued  both 
fur  the  defence  of  the  sea  and  land  by  the  king's 
command.  In  the  time  of  Rich.  2,  Rot. 
Pari.  6  Rich.  2,  m.  42,  that  was  objected  as  a 
record  against  the  king,  but  maketh  clear  for 
him  :  '  Que  dit  que  le  roy  persons  assembles, 
'  en  parliament,  est  desire  de  vivere  del  re- 
'  veneus  del  corone  car  escheats  marriages  et 
<  forfietures  sontpur  le  defence  nostra  royalms.' 
The  king  answers,  ^  Le  Roy  volet  de  mirs  in 
^  ceo  case  come  per  de  advise  des  seigniors,  &c.' 
your  lordships  see  they  desire 'of  the  king, 
that  he  would  live  of  his  revenues,  that  the 
profits  of  escheats,  wards,  &c.  might  be  kept 
for  the  defence  of  the  realm.  Tlie  king  giveth 
them  this  answer,  That  he  will  do  in  this  case 
by  the  advice  of  his  lords,  as  shall  be  roost  for 
bis  honour  and  profit :  So  no  reason  to  make 
any  enforcement  out  of  this  record,  that  the 
profits  of  escheats,  wards,  &c.  should  go  for 
the  defence,  because  the  king  maketh  no  ah* 
solute  denial  unto  it,  saying,,  that  he  will  do  as 
he  shall  be  advised  by  his  lords.  Rot.  Franc. 
7  Rich.  2,  m.  18,  that  the  lords  beyond  the 
seas  be  arrayed  and  armed  according  to  their 
state  and  faculties.  Pat.  8  Rich.  2,  pars  2,  m. 
15,  a  command  that  all  between  16  and  60 
be  in  a  readiness.  Rot.  Franc.  10  Rich..2,  ra. 
23,  arrays  through  all  England.  And  so  ia 
the  time  of  Hen.  4,  Rot.  Pari.  5  Hen.  4,  m.  24, 
for  the  arraving  of  all  men  throughout  England, 
and  those  that  were  impotent,  and  could-  not 
go,  to  contribute  unto  it.  3  Hen.  5,  m.  36, 
dors.   Pat.  13  Hen.  6,  m.  10;  general  coiniwf* 
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•ions  for  tiie  arrcBling  of  ships,  without  declar- 
ing the  cause.  Pat.  14  Hen.  6,  assigned  Job. 
de  N.  to  arrest  all  bhips  in  the  pori  of'  South- 
ampton, to  do  service  as  the  king  shall  com- 
mand, there  was  iio  cause  declared.  Par.  38 
litn.  6,  in.  2,  13,  comuiissions  to  array,  and 
those  arraved  to  keep  in  array,  with  diii^ient 
watches  into  several  counties.  1  Hen.  7,  par* 
1/the  king  writeth  tu  sir  Fits  Hugh,  to  array 
archers  aii«i  horsemen. 

So  that  it  appcareth  by  those  precedents  in 
all  ages>  that  those  defences  which  have  been 
made  by  sea  and  land,  are  not  confined  t'i  port 
towns,  and  marititne  places,  but  '  per  t^am 
'  ADgliam.' 

In  the  next  place,  I  shall  give  a  particular 
answer  to  some  objections  tiuit  h  ive  been  made, 
as  have  not  fallen  in  my  way ;  and  to  the  acts 
of  parliament,  reasons,  records  and  book^cabcs^ 
urged  by  the  otlicr  side. 

The  Third  Day's  Argument  of  Sir  JOHN 

BANKS. 

May  it  please  your  lordships ;  The  matter 
that  1  did  propose  to  insist  upon  this  day,  was 
the  answering  of  the  objections.  I  shall  use 
no  preamble,  no  repetition  to  introduce  what  I 
havo  to  say  :  but  in  the  ans«\'ering  the  objec- 
tions, I  shedl  first  uive  answer  to  the  several  acts 
of  parliament  insisted  upoii,  then  to  the  several 
records  aiid  reasons  that  have  been  urged  on 
the  other  side.  And  in  the  last  place,  1  shall 
answer  the  exceptions  that  have  been  taken  to 
the  writ,  4th  Aug.  11  Car.  Mittimus,  and  fonn 
of  proceedings. 

JThe  first  act  they  have  insisted  upon,  is  that 
of  William  1,  call  it  what  you  will,  an  act  or  a 
charter.  Tlie  words  of  it  are  verbatim  in  Mat. 
Paris,  '  Volumus  et  concedimus,  quod  omnes 
'  hberi  homines  sint  quieti  ab  umni  Callagio,' 
&c. — It  doth  no  way  trench  upon  the  royal 
power :  for  as  in  tlie  beginning  of  my  argu- 
ment, I  opened  to  your  lordships,  that  this 
poorer  was  inherent  in  the  kings  of  England 
before  the  Conquest;  here  is  only  a  concession 
that  tliey  shall  be  free  '  ab  omni  injusta  exac- 
'  tione.'  Now  this  is  no  unjust  exaction,  for  it 
11  of  common  right.  And  dien  the  other  part 
of  that  law,  doth  explain  it ;  for  it  doth  say, 
'  Quod  sumos  fratres  conjurati,*  &c.  so  for  the 
defence  of  the  reakn.  By  the  same  law  they 
would  urge  to  take  away  the  power,  by  the 
fame  law  it  is  reserved. 

The  next  thing  they  insisted  upon,  was  the 
charter  17  Joban.  or  on  Magna  Charta,  as  they 
call  it;  which  indeed  is  mentioned  in  Mat. 
Paris,  and  may  be  under  the  great  seal.  The 
words  of  that  are,   *  Nullum  scutagium  vel 

*  auxilium  nisi  per  commune  concilium,  nisi  ad 
**  primitm  filium  militem  faciend'  et  maritand* 

*  m',  6cc.' — ^This  charter,  as  it  was  acknow- 
ledged by  themselves,  was  granted  at  Running 
M^,  where  the  banners  were  displayed,  when 
tkere  was  war  or  rebellion  between  the  barons, 
ooanionalty,  and  the  king.  It  was  not  assented 
unto,  the  king  sitting  in  parliament :  fbr  par- 
KoBRnts  are  Dot  called  wm  aras^  and  io  tke 


field.  It  Was,  in  truth,  an  infbrced  act  from  t 
distressed  king.  ShJlU  this  bind  the  crown r  I 
shall  remember  the  act  of  parliament  made 
15  £d.  3,  and  there  only  were  things  that  »erc 
in  parliament  enacted  derogatory  to  thecromn, 
as  this  is :  That  no  peer  should  be  qrjcstioced 
but  in  parhamcnt :  Tiiat  no  great  pl&cer  be  re- 
removed  but  in  parliament :  That  no  clerE;ytoan 
hhall  come  before  temporal  judges.  Tlieac  were 
thiujis  that  were  much  derogatory  to  the  |jre- 
roi^Htive  of  the  king:  15  Ed.  3,  That  kin*  the 
same  year,  when  he  was  better  ad\is>ed,  did 
make  a  charter  which  is  in  print,  for  the  ^^ 
calhng  of  this  prejudicial  act  of  parhameat  stili 
in  force.  It  af.peareth  by  the  parliameDt-nalls 
and  printed  books  where  ti«  king  declareih  it 
was  drawn  from  him  with  an  unwilling  mind, 
and  was  prejudicial  to  the  prerogaiive  of  b 
crown ;  and  therefore  by  that  charter  it  «ai 
repealed. 

Bur,  my  lords,  if  that  Charter  17  Johin. 
shouM  be  in  force,  why  liath  there  been  no 
C'infirmarion  of  it  in  so  many  parliaments  sinct? 
The  statute  of  Magna  Chart i,  9  lien.  S,  Ifitb 
been  confirmed  one  and  thirty  times;  why  m 
confirmation  of  the  charter  17  Johannis  ?  And 
why  have  we  not  heard  of  it  since  thai  lime? 
The  reason  for  it  is,  that  it  trencheth  too  muc!) 
upon  the  prerogative  of  the  king  and  ctowd. 
But  take  the  words  as  they  are,  what  be  tbey? 

*  Nullum  scutagium  vel  auxilium  nisi  per  com* 

*  mune  concilium  reg.  nostri.*  If  these  were 
an  act,  doth  it  extend  to  take  any  thing  avsT 
that  belongs  of  common  right  unto  the  crown? 
And  that  hath  been  the  exposition  of  ray  lords 
the  judges  of  act^t  of  parliament :  That  aidi 
due  of  common  right,  ure  not  taken  awav  bf 
general  words,  *  Commune,  he*  And  there- 
fore these  aids  due  of  common  right,  as  this  is, 
are  no  way  taken  away. — Besides,  for  the  sn- 
tute  of  Magna  Charta,  it  is  made  3  Hen.  5, 
c.  29,  *  Null  us  liber  homo  capietur,  aut  impn- 

*  sonetur  nisi  per  legem,*  &c.  The  genertl 
words  of  this  act  of  parliament  do  no  ways  im- 
peach the  royal  power,  for  this  royal  poneri» 

*  h  X  terra.'  Besides,  in  these  precedents,  1* 
Hen.  8,  15  Hen.  3,  26  Hen.  3,  48  Hen.  3,  and 
all  the  succeeding  kings  remembered  in  til  ^ 
them,  that  tjitse  writs  went  out  to  provide 
shipping  at  the  charge  of  the  inhabitaot*,*  so, 
surely,  if  they  had  been  taken  away  by  MapM 
Charta,  the  writs  after  MagnaCharta  wooWdoJ 
have  used  it. 

But  then  there  bath  been  objected,  the  !»• 
tote  De  Tallagio  non  Concedendo.  If  it  1* 
25  Ed.  1,  as  it  is  printed,  or  34  Ed.  1,  or  ts 
the  Petition  of  Hight  doth  recite  it '  temp*  w. 
primi,'  be  it  when  they  will,  under  favour,  ihe^ 
IS  nothing  in  that  act  doth  take  sway  }m 
power  t  The  words  are  thus, '  Nullum  tallagiuBj 

*  vel  auxilium  sine  voluntate  cpiscopoi'  barofl 
'  burgens*,  &c.'  Mr.  Solicitor,  in  his  sfgaroenti 
upon  probable  grounds,  did  moke  quesiKW 
whether  this  was  an  act  of  parliament  y««  ^ 
no  s  1.  In  respect  it  was  not  inrolled  afflon^t 
other  acts  of  that  time.  2.  Becaose  by  ^ 
pcflning  of  it,  it  oAy  seem-  mihw  te  be  as  »• 
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simct.  '  3.  'Because  when  ihe  other  acts  of 
those  times  were  sent  over  to  £d.  1,  to  be  sealed 
and  confirroedy  no  such  act  was  sent  over« 

My  lords,  I  will  not  lay  hold  on  this,  but  will 
admit  with  them  that  it  is  recited  in  the  Peti- 
tion of  Right  to  be  an  act  of  parliament :  so  I 
will  admit,  yet  to  wave  nothinf;  that  hath  been 
said,  but  by  way  of  admittance,  I  gi?e  this  an- 
swer. 

First,  That  it  taketh  away  no  aids  that  are 
due  by  the  laws  of  the  realm ;  yet  the  words 
are  general :  '  Nullum  talla^iiun  vel  auxilium 

<  nisi  assensu  parliamenti,  &G.'  Here  is  not  in 
this  act  of  parliament  so  much  as  any  exemp-' 
tion  of  an  aid  to  knight  the  king's  son,  or  to 
marry  his  daughter;  yet  in  this  the  law  is  oh- 
tervedy  that  these  aids  %re  not  taken  away ; 
and  so  it  is  declared,  25  £d.  1,  cap.  11,  which 
doth  reduce  these  aids  unto  certainty.  So  as 
your  general  words  of  '  nullum  auxilium'  will 
not  do  it,  if  this  be  an  aid  due  by  the  laws  of 
tbe  land. 

Then  I  say  this  is  not  properly  an  aid,  but  a 
contribution  of  king  and  people  for  the  defence 
of  the  realm ;  it  is  *  ad  proficiscendum  cum  na- 

*  vibus  nostris :'  then  I  say  this  power  is  '  inter 
'jurasummse  majestatis,'  one* of  the  highest 
prerogatives  of  the  king,  and  shall  never  be 
taken  away  from  the  king :  17  Hen.  7,  statute 

*  Quia  emptorcs  terrar"  doih  not  extend  to  the 
king  to  take  away  his  tenure.  If  you  will  have 
such  a  high  prerogative  taken  away,  you  must 
shew  it  in  the  acts  of  parliament.  Nay,  my 
lords',  I  say  that  in  the  tiroes  of  Ed.  1,  this  royal 
power  is  expressly  reserved  by  act  of  parlia- 
ment to  the  crown ;  and  therefore  in  after*  times 
never  intended  to  be  taken  away. — First,  I 
shall  inforce  it  out  of  the  statute  of  25  Ed.  1, 
C.  5,  6,*  that  doth  recite,  that  aids  and  taxes 
that  have  been  given  unto  us  towards  our  wars, 
and  other  business  of  our  own  grant  and  eood 
will,  howsoever  they  Were  made,  miglit  turn  to 
a  bondage,  &c.  We  have  granted  that  we  shall 
Dot  draw  these  taxes  into  a  custom,  &c.  and 
do  grant  that  for  no  business  henceforth,  we 
shall  take  such  manner  of  aids,  but  by  a  com- 
mon consent  of  the  realm,  &c.  saving  the  an- 
cient aids  due  and  accustomed.  This  aid  is  not 
to  taken  to  be  an  aid,  for  this  was  never  given 
the  king  of  England,  but  taken  by  roynl  power : 
the  statute  of  95  F^.  1,  speaketh  of  such  aids 
as  bave  been  given,  and  excepteth  such  aids  as 
have  been  due  and  accustomed.  And  by  the 
precedents  shewn,  it  sppeareth  these  have  been 
due  and  accustomed.     It  hath  been  desired  in 

<  fide  legiantise/  and  with  a  Mandamus :  2  Ed. 
1,  cap.  1,  this  statute  doth  confirm  the  Great 
Charter,  and  the  Charter  of  the  ForeHs;  but 
tn  the  end  of  it  in  the  Parliament-roll,  that  not- 
withstanding all  these  things  before-mentioned, 
both  the  king  and  the  council,  and  all  they  pre- 
sent at  the  making  of  this  ordinance,  will  in- 
tend ihe  prerogative  of  his  crown  to  be  saved 
unto  hina. 

A  further  answer  to  tlie  statute  De  Tallagio 

^  Vide  les  parols  del  StatutOk 


nnn  Concedendo  ;  the  practice  that  hath  been 
since  the  time  of  Ed.  1,  in  the  time  of  Ed.  2, 
Ed.  3,  Rich.  9,  and  the  practice  since,  doth 
shew  plainly,  that  it  was  never  intended  by 
tbe  statute  to  take  away  this  royal  power.     But 
then  there  was  a  thing  materially  objected,  if 
the  records  would  have  warranted  what  had 
been  said,  and  that  was,  llot.  Pari.  29  Ed.  1, 
and  then  it  was  said.  That  though  there  be  a 
saving,  25  Ed.  1,  and  28  Ed.  1,  yet  here  is  no 
savjng  in  this  act;  so  then  if  not  for  the  act  29 
Ed.  1,  all  was  lost.    My  lords,  to  this  I  say^ 
*  Nul  tiel  record.'    And  therefore  I  shall  de- 
sire, that  this  which  they  call  an  act,  29  Ed.  i, 
I  ma^  attend  your  lordships  with.     By  this  re« 
cord  It  doth  appear,  that  it  is  only  a  record  of 
the  perambulation  of  the  forest,  and  no  repeal- 
ing of  any  former  law ;  neither  is  any  thing 
enacted  by  that  law  derogatory  to  the  crown. 
The  next  statute  objected,  is  1  Ed.  3,  cap.  5. 
The  words  are  these :  That  *  no  man  shall  be 
'  charged  to  arm  himself  otherwise  than  in  tha 
^  time  of  the  king's  progenitors ;  and  that  none 
'  be  compelled  to  go  out  of  iiis  shire,  but  where 
'  necessity  requires,  and  the  sudden  coming  of 
^  strange  enemies  within  the  realm.'    So  this 
statute  is  relative  to  what  hath  been  formerly 
done :  What  hath  been  found  done  formerly,  ap* 
peareth  by  the  records  of  king  John's  and  Ed. 
the  first's  time,  that  the  subjects  were  to  set 
forth  shipping  at  their  own  charee :  then  those 
writs  went  out  in  king  John's  and  Ed.  the  first's 
time,  as  hath  been  shewed.    And  then  this  sta- 
.  tute  alloweth  in  two  cases,  one  where  necessity 
requireth/  the  other  upon  coming  of  strange 
enemies ;  and  this  writ  requireth  no  other,  but 
where  there  is  necessity,  in  the  king's  judgment. 
The  next  statute  is  1  Ed.  3,  cap.  7,  which 
was  objected,  where  men  at  arms  were  convey* . 
ed  into  Scotland  and  Gascoigne  without  ^rages ; 
the  kinrg  saith,  it  shall  be  done  so  no  more.— 
The  statute  mentioneth  Scotland  and  Gascoigne, 
foreign  wars,  and  so  foreign  to  this  business; 
fur  though  Scotland  was  subject  to  the  domi- 
nion of  England,  yet  it  was  a  divided  kingdom. 
8  Rich.  2.  Continual  claim.  Com.  376.  That  a 
fine  shall  be  paid  by  a  stranger,  because  be  was 
in  Scotland  at  the  time  of  the  fine  levied.  Bract« 
436.    An  abjuration  into  Scotland  is  good.    6 
Rich.  2,  Protection.  46.    That  Scotland  is  oiit 
of  the  realtp ;  therefore  this  statute  that  speak- 
eth of  Gascoigne  and  Scotland,  speaketh  of 
foreign  war,  not  of  defence. 

Tbe  next  statute  is  18  Ed.  3,  cap.  7,  men  of 
arms,  hobellers  and  archers,  shall  be  at  the 
king's  charges;  the  statute  speaketh  likewise 
of  going  out  of  England.  But  he  that  is  upon 
the  defence  at  sea  of  the  kingdom,  it  is  no  going 
out  of  England ;  for  that  see  6  Rich.  2,  Proteo 
tion,  40.  The  sending  of  men  and  ships  for  tbe 
defence  of  the  coasts,  is  no  going  out  of  Eng- 
land. 

The  next  statute  is  25  Ed.  3,  cap.  8,  ne 
man  shall  be  compelled  to  find  men  of  arms, 
hobellers  or  archers,  otherwi<)e  than  those  that 
hold  of  such  service,  without  consent. — My 
lordsj  this  statute  of  25  £d.  3,  doth  not  take 
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away  anv  former  laws.  These  three  fonner 
•tatuics  of  1  Ed.  3,  18  Ed.  3,  and  Q5  Ed.  3, 
are  recited  in  tiie  scitute  4  Hen.  4,  and  it  is 
enncied,  tliey  shall  l)e  tirroly  holden  and  kept 
in  all  pgints;  so  if  these  statutes  must  be  kept 
^milv  in  all  points,  then  the  statute  af  25  Ed.  3, 
doth  not  repeal  r.ny  ot  these.  Now  that  of  i 
Ed.  3,  cap.  15,  rcscrveth  n  power  to  the  crown 
where  necesbiiy  requiretb,  and  where  sudden 
enemies  come.  •  26  Ed.  3.  Those  S'hips  were 
sent  forth,  and  commanded  for  the  defence  of 
the  realm,  at  the  charge  of  the  subjects,  Rot. 
Francl  26  Ed.  3,  ra.  4,  5,  Rot.  Franc.  28  Ed. 
3,  m.  6.  So  as  clearly  there  is  no  part  of  this 
power  impeached  by  this  statute  of  25  Ed.  3. 

Then  they  have  objected,  Rot.  Pari.  2  Rich. 
U,  m.  3,  That  upon  a  council  of  a  great  many 
earls,  barons,  and  sages  of  the  realm,  assembled 
by  the  king'b  privy-rouncil,  it  was  there  de- 
clared what  dancer  the  kintdom  was  tl»en  in, 
and  that  money  was  wanting ;  they  declared 
they  could  nut  remedy  these  miscitiefs  without 
charging  the  commons,  which  could  not  be  done 
but  by  a  parliament. — This  is  no  act  of  parlia- 
ment; it  is  but  a  parley,  or  discourse,  or  com- 
munication between  the  lords  and  commons ; 
it  was  2  Rich.  2,  in  thv  non-a^c  of  a  young 
prince,  who  did  not  assent ;  for  there  was 
no  royal  assent  unto  it,  so  no  proof  in  this 
case. 

The  next  record  they  objected  was,  Rot. 
Part.  9  Rich.  2,  m.  10,  there  vwas  a  tenth  and  a 
half,  and  a  fifteenth  and  a  half  granted  to  the 
king,  upon  condition  contained  in  the  schedule; 
which  is,  thatthe  king  should  assent  that  the 
inreat  officers  of  the  kingdom  should  be  named 
by  parliament;  and  servants  appointed  for  dis- 
pence  of  the  money.  If  the  king  doth  accept 
of  the  subsidies  and  aid  upon  condition,  doth 
this  take  away  bis  royal  power  ?  There  is  no 
more  done  in  this  than  was  in  the  parliament 
31  Jac.  for  there  the  officers  and  treasurer  were 
appointed  by  the  houses  of  parliament.  But 
then  further  it  doth  appear,  that  this  was  grant- 
ed, '  pro  viagio  Johannis  regis  de  Castile,  &cc.* 
so  that  it  was  not  granted  for  the  custody  of 
the  sea,  but  for  that  voyage. 

The  next  record  they  insisted  upon  was,  Rot. 
Pari.  8  Hen.  4,  m.  2,  a  tentli  and  a  half,  and  a 
fifteenth  and  a  half,  granted  with  a  protestation, 
that  this  should  not  be  brought  into  example. 
—This  is  nothing,  no  more  than  the  other.  A 
parliament  grants  a  subsidy,  with  condition  it 
should  be  thus  and  thus  employed ;  and  the 
protestation  can  no  ways  prejudice  the  crowo 
m  this. 

And  7  Ed.  4,  Rot.  Pari.  m.  7,  hath  been  ob- 
jected ;  there  die  king's  speech  is  entered  upon 
the  roll,  that  he  will  not  charge  his  subjects  but 
upon  great  and  weighty  occasions. — My  lords, 
tnis  is  nothing  but  a  graeious  speech  of  the  king 
to  his  subjects,  that  he  would  charge  them  but 
in  such  cases  as  shoulc)  concern  the  defence  of 
the  realm. 

The  statute  next  objected  was  1  Rich.  3, 
cap.  20,  that  the  subjects  from  henceforth  shall 
iu  ttu  waj  be  cbai^d  by  any  such  exacti^m  or 


imposition.    This  is  4io  benevolence,  but  a  hs 
gal  due. 

Next  they  object,  the  statute  of  Tonnage 
and  Poundage  granted  lo  the  crown  for  the 
defence  of  the  realm. — First,  In  answer  to  this, 
I  say,  tliat  there  is  no  act  for  Tonnage  and 
Poundage  that  is  now  in  force,  neither  ore  any 
duties  taken  to  the  crown  upon  any  act  of  par- 
liament. Those  acts  for  Tonnage  and  Pound* 
age  that  have  been  granted,  make  for  the  crown. 
And  therefore,  if  your  lordships  look  the  sta- 
tute 1  Eliz.  and  1  Jac.  it  was  given  towards 
the  king's  charges,  for  the  defence  of  the  realm 
and  safeguahd  of  the  sea :  It  was  given  towards 
his  charges,  it  was  not  intended  of  extraordinaiy 
defence.  So  my  lords,  these  acts,  when  they 
were  in  force,  did  give  this  but  towards  the 
chai^ges.  It  is  so  now  ;  for  this  which  is  done, 
and  those  contributions  levied,  are  but  towards 
his  chaises:  and  that  will  appear  upon  account, 
that  his  majesty  for  these  three  or  four  yesin 
hath  expended  more  upon  the  sea  than  any  of 
his  progenitors. — Besides  an  acknowledgment 
in  these  acts,  that  this  defence  could  not  be 
done  without  the  intolerable  expence  of  fait 
majesty;  tiicse  aids  are  of  necessity,  and  are 
not  to  be  lacking  at  any  time. 

My  lords,  in  the  next  place,  they  insisted 
upon  the  Petition  of  Right,  3  Car. — It  was 
never  intended,  that  any  power  of  the  king,  by 
his  prerogative,  should  be  taken  away  or  lessen- 
ed by  it.  I  dare  be  bold  to  affirm,  for  I  was 
of  (hat  parliament,  and  was  present  at  the  de- 
bate, that  there  was  never  a  word  spoken  iu 
that  debate  of  taking  away  any  power  of  the 
king  for  the  shipping-business. — ^Besides,  it  is 
declared,  assented  unto,  and  deuied  by  none, 
that  there  was  no  intention,  by  the  Petition  of 
Right,  to  take  away  the  prerogative  of  the  king. 
The  king  thereby  did  grant  no  new  thing,  bat 
did  only  confirm  the  antient  and  old  liberties 
of  the  subje<2t. 

My  lords,* these  were  the  acts  of  parliament 
that  have  been  objected  luid  insisted  upon  by 
the  other  side. 

In  the  next  place,  for  an  answer  to  scanda- 
lous objections.  It  hath  been  said  by  Mr. 
Uolborne,  of  these  statutes  of  2o  £d.  1,  and 
28  £d.  1,  that  at  the  times  of  making  these 
laws  the^  were  positive,  no  such  Salvo  was  in 
them  of  the  king's  prerogative :  that  the  acu 
before  Hen.  4,  were  penned  by  the  king's 
council,  and  those  chiuses  of  a  Salvo  crept  in  by 
the  king's  council.— These  were  bold  and  pre- 
sumptuous assertions  of  the  acts  of  parliament 
made  in  that  time  of  £d.  1,  tliat  there  should  be 
any  clauses  added  by  the  king's  coimcil,  that 
should  not  be  added  to  the  record.  I  have  here 
the  Parliament  Record,  that  these  exceptions  are 
recorded  as  fully  as  any  part  of  the  rest  of  the 
record,  and  those  laws  confirmed  since  :  there- 
fore to  make  any  such  assertions  against  re- 
cords, ought  not  to  be  done ;  he  mar  obj^  t\» 
same  against  Masna  Charta,  whipk-ts  for  tbt 
liberty  of  the  sub^t.  ♦       -  -  •  — ' 

In  the  next  place  they  have  ol»jectcd  out  of 
the  Parliament  Books,  dd  £d.  1,  thai  op^u  • 
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petition  made  to  the  kins,  to  have  resrilution 
of  money  token,  that  the  king  did  ordain  the 
treasurer  should  give  saiisfaction.  I  shall  de- 
sire it  may  be  read,  and  you  shall  see,  those 
moneys  for  which  direction  was -given  for  sa- 
tisfaction, were  for  goads  taken  for  the  king's 
use.  Rot.  Parl.'33'Ed.  1,  fol.  105,  dors.  *  per 

•  scrutin'  pro  guerra,  &c.  Respons.  per  rogem, 
^  Rex  ordmavit  per  concilium  quod  satisfactio 

•  fact'  tam  ciio  quam  poterit.'  So  this  record 
was  for  moneys  taken  for  the  king's  use,  there- 
fore reason  satisfaction  should  be  given,  Feram- 
bulat'  Forest'  Rot.  20  Ed.  1,  de  Libertatibus 
^ngl.  18  Febr.  Lincoln.  So  here  is  no  taking 
away  of  any  former  act  of  parliament;  it  refer- 
rcth  to  what  shall  be  futurely  amended  and  re- 
voked. 

The  next  they  objected  was,  Rot.  Pari.  8 
Ed.  3,  m.  8.  The  ftyars  of  St.  John's  at  Jeru- 
salem did  petition  to  have  satisfaction  of  2,354/. 
taken  by  the  king  out  of  their  treasury.  Now, 
because  this  record  was  vouched  two  days  to- 
gether, I  desire  it  may  be  read;  and  upon  the 
reading  it  will  appear,  to  be  upon  another  pur- 
pose, *  Sur'  le  lioy,  &c.'  there  was  cause  and 
reason  why  the  king  should  make  satisfaction. 

The  next  record  was,  Pat.  26  Ed.  1,  m.  21, 
and  that  was  highly  magnified  by  them :  that 
I  here  were  several  commissions  went  out  to 
enquire  of  gravarpinibux,  of  wools,  and  of  other 
particulars,  '  de  custod'  maris;'  and  in  this  it 
was  affirhoed,  that,  as  all  (he  king's  counsel 
took  their  notes,  these  pluuses  were  omitted  out 
of  the  writ  that  concerns  the  forfeiture  of  lands, 
goods  and  chattels,  or  seizures. — This  (commis- 
sion maketh  nothing  to  this  purpose,  for  like 
commissions  daily  come,  where  there  are  taxes 
laid  upon  men  heavier  than  ought  to  he.  Then 
a  commission  to  enquire  of  grievances  in  this 
kind,  wherein  an  answer  of  any  thing  unjustly 
taken  shall  be  restored,  but  not  a  word  to  im- 
peach this  royal  power.  'And,  my  lords,  for 
the  penalties  in  the  writ,  31  Ed.  1,  m.  20, 
power  to  seize  the  lands  and  goods  of  the  re- 
fusers, 20  Ed.  2,  m.  10,  under  forfeiture  of  all 
their  goods,  10  Ed.  3,  m.  5,  dors.  Ciaus.  12 
£d.  3,  m.  18,  dors,  that  the  penalties  and  com- 
mands were  as  high  in  this  commission  as  before. 

The  next  objection  was,  that  the  kings  of 
[England  have  always  con&ulted  with  their  par- 
liament concerning  the  defence  of  the  realm, 
and  that  the  aids  and  subsidies  for  defence  have 
been  granted  by  parliament. — This  is  no  argu- 
ment to  impeach  this  royal  power;  for  if  in 
time  of  war  the  king  will  consent  to  ir,  shall 
this  take  away  his  royal  power?  In  the  times 
of  Edw.  8,  and  Rich.  2,  did  that  take  away  the 
king's  royal  power,  that  he  may  not  ordain 
standards  of  the  money  himself?  He  may  by 
his  royal  power  erect  courts  of  justice:  shall 
that  take  away  this  from  his  power,  because  the 
court  of  wards  was  erected  by  court  of  parlia- 
tncnt? 

Next  they  objected  Rot.  Aim.  12  Ed.  3,  pars 
3,  m.  22,  That  Ed.  3,  was  so  penitent  for  what 
he  had  done,  that  he  sent  to  txie  archbishop  of 
Caaterbury  to  pray  fur  him ;  and  that  the  peo- 
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pie  would  forgive  him  for  laying  thote  taxes 
upon  them,  which  his  war  compelled  him  unto, 
and  he  would  never  do  tiie  like  again. — Yoa 
shall  see,  it  was  only  to  pray  for  him  for  his 
voyage  mto  foreign  parts,  (and  he  caused  tho 
record  to  be  read,  beginning  thus;  '  De  excu* 
'  sando  regem  Tei-sus  populum,'  and  endings 
^  de  gravaminibus')  dated  at  Berwick  upon 
Tweed.  Your  lordships  see  nothing  by  this 
record,  bat  the  desire  of  a  prayer ;  first,  to  pray 
for  the  king  for  his  voyage  beyond  seas;  the 
other,  concerning  the  charges  and  impositions. 
Surely  this  contribution  commanded  in  the 
shippmg  business,  was  none  of  these  charges, 
taillages,  or  hn  positions.  This  his  desire  to  the 
archbishop  was  not  only  in  the  12th  year  of, 
his  reien,  but  th&  like  in  anno  25,  26,  and  50; 
80  surely  those  prayers  of  the  archbishop  were 
for  other  causes,  and  not  for  this,  which  was 
for  the  defence  of  the  realm. 

Next  they  do  object  Rot.  Franc.  7,  Rich.  8,  * 
m.  13.  That  the  king  assigned  Tonnage  and 
Poundage  to  Henry  earl  of  Northumberland  for 
guard  of  the  seas. — My  lords,  it  doth  appear  by 
the  very  record  itself,  that  this  was  only  for  an 
ordinary  defence,  and  not  for  an  extraordinary 
defence. 

Then  they  insisted  upon  the  Parliament-Roll 
13  Hen.  4,  m.  43,  the  ofBce  of  measuring  of 
linen-cloth,  a  half-penny  upon  the  buyer,  and 
as  much  upon  the  seller,  and  other  fees  upon 
long-cloth  :  the  parliament,  IS  Hen.  4,  de- 
clares it  to  be  a  void  office,  and  that  accord- 
ingly judgment  was  given,  13  Hen.  4.  Out  of 
this  he  would  conclude,  that  therefore  there 
should  be  no  new  office,  and  that  an  office 
granted  with  a  fee  is  void  in  law. — For  answer 
to  this :  First,  The  reason  why  that  was  a  void 
grant,  was  this ;  it  appeareth,4  Ed.  1,  that  the 
office  of  measurage  of  all  woollan  and  flinen* 
cloths,  was  one  entire  office.  If  the  king  will 
grant  that  to  another  man  which  did  intrench 
upon  the  former  office,  a  void  patent ;  there- 
fore a  strange  conclusion,  that  because  this  of- 
fice was  void,  therefore  no  new  office  to  be 
granted.  22  Hen.  6,  fol.  9.  The  office  of  sur- 
veying the  packing  of  all  cloth,  a  good  office, 
27  Hen.  8,  fol.  28.  The  king  granted  to  one 
to  be  his  surveyor,  a  good  office.  Fitz-Her. 
saiih,  because  it  had  no  fee,  therefore  it  was  a 
void  office.  And  now  at  the  bar  it  is  said,  be- 
cause it  hath  a  fee,  it  was  a  bad  office;  If  this 
reason  may  hold,  alt  antient  offices  may  ML 
34  Hen.  6,  office  to  be  marshal  of  the  King's* 
bench;  12  Hen.  7,  15,  to  be  warden  of  the 
fieet.  Nay,  it  taketh  down  all  offices  that 
have  been  erected  for  thepublic  i;ood,  and  upon 
just  occasion,  as  tho  omce  of  Subpcsnas  in 
Chancery,  Star-Chamber,  &c.  All  those  with- 
in time  of  memory  must  be  shaken  by  this. 

In  the  tiext  place  they  object,  that  these  coti- 
tril)utions,  they  are  in  substance  impositions; 
and  that  the  king  should  not  impose  upon  the 
subject  by  his  charter,  or  by  his  writ;  but  it 
must  be  done  by  common  consent  in  parlia- 
ment.— ^Your  lordships  have  observed  in  all  my 
discourse,  that  I  have  not  insisted  any  -way 
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upon  any  power  of  imposition,  neither  is  it  the 
qucblion.in  the  busiuesii :  For  no  man's  property 
is  invaded,  no  seizure  of  any  mun's  goods,  unless 
they  incur  it  for  contempt;  and  by  a  wilful 
contempt,  tlic  subject  may  lose  his  property. 
Therefore,  Dyer,  tol.  :G,  ai.d  13  Kliz.  fol.  '296, 
if  the  king  « ill  coiunumd  his  sul>ject  to  come  into 
the  realm,  and  he  will  not,  he  shall  forfeit  for 
liis  contempt  all  lii^uoods ;  or  if  he  be  attached 
to  nppedr  in  the  courts  of  justice,  and  not  ap- 
pear, he  shall  forfeit  his  goods,  34  lien,  (j,  49, 

0  lieu.  7,  6.  If »  man  will  wilfully  contemn 
the  kintr's  command  by  his  writ,  he  may  be 
distrained;  this  he  incarreth  not  by  an  inva- 
sion of  his  property,  but  in  respect  of  his  con- 
tempt. 

Theti  they  alledged  Rot.  Pari.  50  Ed.  3,  m. 
94,  the  lord  Latimer,  he  was  sehtenced  for  per- 
suading the  king  to  lay  impositions  on.  the  peo- 
ple, ^ly  lords,  I  have  looked  upon  the  record, 
Und  there  the  case  of  the  sentence  is  declared, 
that  he  himself  laid  the  impositions,  and  did 
take  upon  him  royal  power ;  and  therefore  he 
was  justly  sentenced. 

And  for  the  sentence  of  Dr.  Man  waring,  it 
is  nothing  to  this  purpose.  This  writ  denietii 
not  the  property  to  be  in  the  subject,  but  saith, 
the  subject  hath  the  property  ;  pnd  therefr»re 
commandeth  (he  sherilTto  dis'.rail^  him  if- he 
will  not  pay. — And  for  the  commission  2  Car. 
for  the  borrowing  of  money  for  the  Palatinate, 
this  was  for  the  recovery  of  the  Palatinate,  and 
not  for  the  defence  of  the  rejilm  ;  and  besides, 
it  was  called  in  by  special  ordtr. 

In  the  next  place,  they  objected  and  shewed 
divers  records,  that  the  kiiig  hath  paid  the 
wages  of  di\  ers  mariners  and  sqldiei's.     And 

1  do  agree  it.  Is  that  an  argument  that  he  may 
Hot  command  the  mariners  to  be  sent  at  the 
charges  of  the  county  to  furnish  the  king*s 
ships .^  This  is  against  the  records  that  I  have 
remembered.     So  likewise  they  have  cited  21 

.  y*d.  3,  rot.  77,  Kv  parte  Komem*  Regis.  Tl»c 
king  commanded  the  c»nstiible  of  his  castle  of 
B.  to  build  ships,  and  the  king  to  pay  for  th^m. 

.  So  he  doth  at  this  dny ;  he  haih  buili  the  Sove- 
reign of  the  Seas,  and  paid  for  it. 

They  have  ohjectejl  Dr.  Cowell's  book, 
which  was  called  in.     I  wish  they  had  read  the 

^  proclamation:  there  are  three  ciiu>es  expressed, 
xirst.  Because  he  had  writ  things  derogatory 
to  the  crown.  Secondly,  For  — — .  And  Thirdly, 
Speaking  irreverently  of  the  commou  l-.uv.     Juj»t 

,  like  to  the  men  v\h«i  do  nut  sp*are  to  wade  into 
all  the  deep  mysteries  of  princes,  v'ho  are  gods 
upon  earth. 

For  their  objection,  tliat  the  king  hath  a  re- 
venue belonuing  to  his  crown,  for  the  defraying 
of  all  ordinary  and  extraordiimry  charges,  and 
for  the  guard  of  tlje  sea,  as  Tenures  by  Knight- 

.  Service,  Eacuage,  Wards,  Marriages,  antient 
Demesn,  &c.  louimge  and  Poundage,  Ser- 
vice of  the  Ports,  and  Profits  of  the  Sea.  My 
lords,  it  is  not  for  us  that  are  lawyers  to  look 

,  into  the  secrets  of  the  king's  revenue ;  he  hath 
high  officers,  as  treasurer,  and  under-treasnrer, 
that  look  to  the  secrets  of  his  estatei  aud  they 


know  well  whether  his  ordinary  or  extraordi- 
nary revenue?  do  answer  more  tlian  his  annual 
expence.  I'he  story  of  Actaeon  might  deter 
men  from  looking  uito  the  secrets  of  princes. 

Por  his  it^nurt'S,  that  Kuight-Ser\ ice  tmurc 
was  originally  instituted  for  the  strvice  of  Scot- 
land and  Wales,  19  Rch.  2,  Pilz-Her.  Guard. 
165,  and  Old  Tenuie,  fo.  10.     The  duties  of 
Tonnnt^e  and  Poundage  are  nut  given  now  to 
the  king  by  acts  of  pariii.ment;  and  when  ti'.cy 
were  gi^en,  it  was  for  the  great  charges  of  this 
defence.     And  beside?,  those  acts  of  Tonnage 
and  Poundage  only  concern  the  ordinary  dt- 
fenpe  :  the  sending  forth  of  the  75  tliips  out  of 
the  Cinque-Ports,  it  was  but  for   15  days,  at 
their  own  charges.     And  for  the  Profits  of  the 
Sea  by  sturgeons,  wlmles,  &:c.  is  it  a  proper  de- 
fence for  a  kingdom?  And  for  the  Service  of 
the  Ports,  you  may  remember  by  the  records 
shewed,  they  were  several  times  commanded 

*  ultra  senitium  debitum.* 

But  then  they  have  granted  one  case,  and,  I 
think,  but  one;  that  the  king  ipay  ordain  a 
Toll  in  a  tair  or  market,  or  grant  pontiige,  or 
the  like,  because  there  is  an  '  ad  quod  duiu- 
^  num,'  and  th.ereupon  shall  he  an  inquir}',   '^  si 

*  patria  grave tur.* — The  king  may  grant  a  fair, 
without  an  *  ad  quod  damnum,'  if  in  his  ju«'ig- 
uient,  &c. 

Rot.^Scot.  1  Ed.  3,  m.  C,  A  writ  directed  to 
the  treasurer  to  pay  for  the  shipping  at  Yar- 
mouth. My  lordSj  it  doth  particularly  appear 
in  t!.e  record,  that  J.  S.  was  admiral,  and  soln; 
into  Scotland:  so  the  defence  was  for  a  foreijiti 
war. — It  h:itii  been  mightily  insisted  upon,  timt 
here  needcth  no  command  to  furnish  ship's,  by 
(he  king*s  writ;  every  man,  by  the  instinct  of 
nature,  ^*ill  do  it,  **here  there  is  a  necessity; 
no  need  of  a  royal  ]>ower  to  command  it. — 
Surely  tliis  argument  is  made  by  the  people,  or 
to  please  the  fftMjple.  What  will  the  conse- 
(^uenre  of  it  be,  but  the  introducing  of  a  denio- 
cratical  govcrnmenr,  wlien  every  man  shall  be 
hb  own  defender?  '1  he  God  of  h'^sts  cho*<» 
enjjtains  and  le;ulers  to  £0  before  his  people, 
ar.d  cofiinund  them.  l>ut  to  give  the  peoj'ie 
this  libcity,  that  every  man  shall  do  as  he 
). leases,  npd  make  a  defence  by  an  iustinct  of 
nature,  is  a  strange  po^ition. 

I]ut  it  hath  been  snid  in  the^e  case?,  it  is 
better  to  sustain  n  mischitf  than  an  inconveni- 
ence: by  this  iuoonvenicnce  r\eFy  man's  pro- 
[K-riy  is  taken  away  from  him,  as  often  as  the 
king  plrnsetli,  and  in  what  proportion  he  pltn:i- 
eih. — This,  though  a  maxim  in  law,  yet  it  goeth 
but  to  particuLirs:  but  the  los>s  of  a  kini^dooi 
is  both  loss  of  hbertv  and  estate;  this  is  not  to 
be  reckoned  among  the  mischiefs,  for  this  mis- 
chief de^troyeth  both  head  and  members. 
Therefore  1  do  marvel  to  hear  the  rule  of  Mr. 
II ol borne,  Suffer  a  mischief  rather  than  an  in- 
convenience. 

The  next  objection  was  tlie  Parliament-R«ii', 
2  Hen.  4,  m.  22,  '  Par  faire  dcs  barges ;'  tliis 
was  the  petition  of  the  common*,  that  thr 
commissions  granted  to  burroughs,  cities,  and 
towns,  for  building  of  harg^^  should  be  re- 
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pealed.  The  king's  answer  for  the  present  is, 
i  iiey  should  be  repeuUd  ^  but  for  the  future, 
f>r  case  of  nece^jsity,  he  would  udvise  with  the 
lords. — It  doth  not  appear  thHt  these  were 
(ranted  for  the  buiidiiig  of  uny  ships  for  the  de* 
fence  of  the  realm. 

These  are  the  objections  that  have  been 
made  out  of  th^  nets  of  parliament,  out  of  the 
recoi-ds,  and  renbons  they  have  insisted  upon. — 
ISio»v  I  come  to  their  exceptions  and  objections 
aiiainst  the  writs  and  proceedings  in  this  matter. 

First,  ihey  say,  there  was  no  butiicieut  danger 
represented  by  the  writ  4  Aug.  11  Car.  They 
».iy  a  supply  by  the  Mittimus  comes  too  laie  ; 
and  that  the  words  of  the  Minimus  are  not  a 
good  affirmative,  *  quia  salus  ref^ni  periclitaha- 
*  tur.*  And  it  doth  not  appear  there  tvas  any 
danger,  4  Aug.  11  Car. — For  this  I  have  given 
it  an  aj|{swer,  that  it  was  not  necessary  to  re- 
present the  danger  in  the  writ.  The  king  has 
secret  intelligence,  he  hath  his  spies  abroad, 
his  ambassadors  beyond  seas;  he  know^  the 
danger,  we  know  not;  nay,  he  knows  that 
which  is  not  fit  to  be  discovered,  and  those 
dangers  by  preparation  perhaps  diverted  ano- 
ther way :  it  is  not  fit  by  a  public  writ  to  reveal 
tlie  dani^er.  Bur,  my  lords,  for  the  satisfac- 
tion of  his  people,  he  hath  expressed  suthcient 
cause  enough  in  the  writ ;  '  Quia  salus  regni 
'  periclitabatur/  They  say  there  was  no  dan- 
ger represented  at  tiiis  time  when  the  writ 
went  out.  That  is  mistaken,  for  the  writ  of 
Mittimus  doth  recite  the  writ  4  Aug.  and  that 
saith,  '  quod  quidem  pnedones,  pirats,'  &c.' 
which  shews  that  danger  was  the  cause  of  the 
issuing  of  these  writs. 

Then  they  except  at  this  word,  salus  ;  it  is  a 
physical  word,  and  siuniiieth  health,  and  you 
must  Imve  no  metaphors  iu  writs.  Surely  the 
grammarians  tell  us,  that  salus  is  taken  *■  pro 
'  incolumltate,'  as  well  fo.^  safety  as  for  health. 
Metaphors  are  usual  in  writs;  I  dare  be  bold 
to  speak,  there  are  more  metaphors  in  the  Re- 
gister tlian  in  any  book  :  Register  61.  Turba, 
&c. 

Then  they  have  left  no  stone  unrolled  in  this 
case:  now  they  say  the  king's  testimony,  by 
his  writ,  is  insuthcient  for  that.  Under  favour, 
tl)€  teste  mfijtsci  is  without  exception;  we  are 
bound  to  give  credit  to  it.     1  Eliz.  fol.  105. 

*  Ne  exeat  regno ;'  the  king  afhrms  J.  S.  wijl 
go  beyond  the  sea,  sait(t  the  book,  this  aver- 
ment of  the  kinvr  in  his  writ  is  not  travei'seable, 
you  shall  not  aver  against  it.  The  case  re- 
membered by  Mr.  Solicitor,  was  mistaken  by 
Mr.  ilolborne  in  the  answer,  Uil.  20.  £d.  1, 
coram  rege.  Rot.  14.  lie  saith,  these  words 
vouched  in  the  record  were  but  the  saying  of 
the  king's  counsel,  and  not  the  opinion  of  the 
court.  Clear  otherwise,  for  it  was  the  saying 
of  the  judges ;  and  then  agreed,  '  Quod  domi- 
<  iius  rex  est  superlativum  record'  et  pneex- 

*  ceilens.*  Will  your  lordships  give  credit  tb 
the  marshal  of  the  king's  host,  to  the  certifi- 
cate of  the  captain  of  a  company,  if  the  men 
be  in  the  king's  service,  as  11  Hen.  7,  fo.  5,  to 
clic  certificate  of  a  bishop^  «>  in  oast  of  bat- 


tardy;  to  the  certificate  of  a  mayor  and  al- 
derman, by  the  recorder,  as  5  Ed.  4,  30,  and 
will  you  not  admit  of  the  certificate  of  the  king 
by  his  Mittimus.' 

The  next  exception  was  taken  to  theScir*  Fac' 
that  this  Scir*  Fuc'  ought  not  to  go  forth  for  this 
debt;  and  j;ave  two  reasons  for  it.  F.T<it,  Th© 
writ  of  4  Auff.  dolh  direct  a  form  of  levying, 
vvhich  is  by  di.stress,  or  imprisoning  those  that  are 
rehels.  Secondly,  It  is  no  debt  to  the  kirtu,  and 
rliereforc  oji^hr  not  to  he  levied  by  Scir*  Fac*.— 
My  lords,  for  this,  this  duty  is  a  duty  to  the  com- 
monwealth ;  it  is  *  pro  defensrone  rcgni,  the- 

*  saurus  publicus  nspicit  reijetn:*  whosoever 
shall  detain  'Any  public  duty,  he  may  be  qties- 
tioned  by  the  king,  as  the  head  of  the  D«>dy 
politic;  for  that  it  appeareih,  27  Ass.  PI.  17,  it 
was  declared  that  J.  S.  and  J.  D.  had  levied 
100  marks  on  the  county  for  the  array  of  cer- 
tain archers ;  wliich  money  did  not  come  fof 
the  profit  of  the  king.  Out  of  which  I  ob- 
sen'e  two  things. — First,  This  money  that  was 
for  archers :  the  money  was  levied  on  the  body 
of  the  county.  Sectmdiy,  recovered  by  an  in- 
dictment at  the  king's  suit,  Q7  Ass,  PI.  17,  11 
Hen.  4,  fo.  2.  The  fees  of  the  knighta  of  the 
shire  that  serve  in  parliament,  they  are  reck- 
oned among  public  duties  ;  therefore  the 
goods  of  a  stranger  may  be  taken  within  the 
town  to  pay  those  fees,  if  the  money  be  not 
paid ;  the  distress  may  be  sold,  for  it  is  for  a 
public  duty,  11  Hen.  4,  ?.  So  are  the  books : 
Regist.  19,  the  king  may  command  the  sheriffi 
to  levy  these  fees,  as  well  within  his  liberty,  as 
extra.  Hil.  23  £d.3  rot.  57,  coram  rege.  Jurato- 
res  Hundred?  de  S.  they  make  a  presentment 
that  J.  S.  and  J.  D.  chief  constables  of  £.  paid 
wages  to  archers  which  went  not  beyond  sea. 
So  as  by  this  record  it  appeareth,  that  these 
public  duties  are  recoverable  at  the  suit  of  the 
king,  '  quia  ad  opus  dominis  regis.'  Pat.  14  Ed. 
1,  m.  1, 14,  the  king  commandeth  an  account  to 
be  taken  of  the  murage,  and  how  the  sums 
levied  have  been  employed.  P.  15  £d.  ^, 
eoram  rege  70,  dors.  Rippon  was  besieged,  they 
gave  hostages ;  promise  made  by  the  town  that 
these  hostages  should  be  redeemed,  they  were 
not :  complaint  is  made  to  the  king,  and  it 
came  to  ihe  King's-bench ;  and  these,  moneys 
being  700/.  that  was  promised  by  the  town  for 
the  bringing  back  those  hostages,  was  ordered 
to  be  paid,  because  it  was  for  the  public  ser- 
vice. So  for  other  things  that  are  *  pro  com- 
'  muni  militate,  inter  Communia.'  Hil.  5.  Hb. 
4,  rot.  4,  Aurum  Regime,  due  uoto  the  queen, 
may  be  levied  by  process  out  of  the  Exchequer 
in  the  king's  name,  nothing  more  usual. — ^I'his 
Scir'  Fac'  is  grounded  upon  the  whole  matter,  the 
writ  4  Aug.  the  Certiorari,  and  Mittimus ;  and 
commandeth  that  the  df/endants  shall-  shew 
cause  why  they  should  not  pay  the  moneys  as- 
sessed upon  them  for  the  public  service. 

My  lords,  I  have  done  with  the  Objections. 
I  shall  come  to  the  judicial  records,  24  Ed.  1, 

*  Ad  custodiam  maris.'  Berks,  an  inland  coun- 
ty, refused  to  contribute  the  names  of  those 
that  made  deikulCy  were  certified  into  the  £x- 
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chequer ;  it  appeareth  by  the  records,  that  pro- 
cess went  out  of  tlie  Exchequer  in  the  strictest 
mauoer,  *  A  capias  in  manus/  of  their  lands, 
tenements,  goods  and  chattels ;    and  that  their 
bodies,  with  horse  and  armour,  be  sent  to  Ports- 
mouth ;   for  besiiJes  the  doing  of  their  service, 
the  seizure  of  their  lands  and  goods,  24  the 
same  year,  £xc.  Remero.  Thesaur.     On  the 
other  side,  J.  de  S.  gives  information  to  the 
Chancellor  of  the  Exchequer,  and  barons,  in 
absence  of  the  Lord  Treasurer,  of  the  prepara- 
tion of  men  in  Flanders  (this  being  remembered 
before  to  another  purpose).     It  appeareth  that 
after  consultation  had,  they  did  resolve  to  send 
forth  two  writs,  one  vfixs  to  the  town,  the  other 
to  thcT.  H.  Custos  Maris,  to  call  all  for  de- 
fence of  the  maritime,  6cc.  Kxc.  Remem'  Regis, 
fl-lt  Ed.  1,  Rot.  80.      lienry  llussey  was  seized 
of  the  manor  of  W.  in  Berks,  he  was  assessed, 
to  find  a  horse  '  pro  custod'  marit.'    He  com- 
plained in  tlie  Exchequer,  that  he  had  not  the 
whole  manor,  and  vet  he  was  assessed  to  find  a 
Trhole  horse ;  he  did  not  come  and  say,  I  ought 
not  to  be  taxed,  but  submitted  to  the  power, 
and  desired  a  manorly  contribution.     28  Ed.  1, 
Hot.  72,  the  abbot  of*^  Robcrtsbridge's  case,  re- 
membered on  both  sides,  divers  times  :    under 
favour,  the  joining  of  the  issue  in  the  record  is 
a  very  full  proof  in  the  cause ;  he  broui;ht  a  re- 
plevin against  J.  S.  for  taking  his  goods  in  an 
inland  town  in  Kent ;   he  pleadeth  the  contest 
tation  between  our  king  and  the  king  of  France, 
and  Leighome  assigned  keeper  of  the  sea,  that 
the  plaintiff  was  assessed  unto  7<.  7d.  anno  22, 
to  ld«.  anno  23,  to,15f.  and  the  defendant  be- 
ing collector  did  distrain ;    the  plaiutiff  did  not 
Bay  in  bar  of  this,  tliat  he  ought  not  to  be  taxed, 
but  that  he  was  assessed  *  ad  inveniend^  6ccS 
for  such  lands :    tiie  defendant  saith,  the  plain- 
tiSt  holds  otlier  lands  in  the  county,  and  for  that 
land  he  was  assessed.      Now  this  doth  admit 
the  power  of  taxinjg.    Hil.  16  Ed.  3,  Rot.  23, 
coram  rege  :    The  jury  of  Suffolk  did  present 
that  J.  Russel,  and  others,  8  Ed.  8,  were  hob- 
bellers,  elected  in  the  hundred  of  T.  and  staid 
•t  home.    They  plead,  Not  Guilty.  •  The  jiu-y 
fiiids  that  J.  Russel  did  perform  the  service,  but 
J.  S.  did  not  perform  it,  therefore  committed 
to  prison,  aiid  paid  a  fine  unto  the  king.     By 
this  record  it  appeareth,  the  money  paid  to  the 
archers   and  hobbellers  was  at  the  county's 
charge.     Methinks  that  the  disclaimer  that  is 
by  the  coromoos,  13  Ed.  3,  Rot.  Par.  9,  &  11, 
is  in  nature  of  a  judgment  in  this  ca3e ;   k>r 
there  they  did  disclaim  they  had  no  cognizance, 
and  there  likewise  upon  their  own  concession, 
that  the  maritime  paru  ought  to  defend  at  their 
own  charges,  as  the  inland  parts,  the  inland 
counties.    This  coacesaion,  13  £d,  3,  is  a  strong 
asgument.  Pari.  21  Ed.  3y  rot.  20,  when  the 
commons  did  petition  for  a  gaard  for  the  sea : 
The  answer  is,  *  Soit  guard  £it,'  and  that  was 
at  the  chwge  of  the  counties,  as  your  lordships 
know,     20  Ed.   3,  divers  onlinancea  made, 
which  ordinances  made  had  the  force  of  a  law  : 
The  king  and  his  council  did  ordaio,  '  Qaod 
*  OB)nM  illi^  fitc'  ivhi(;h  have  Quek  a  qntDtity  of 


land  should  be  asse5sed  to  ^nd  one  archery 
one  hobbfUer  lOi.  two  hobbellers  v^'al.  ^ik-. 
unum  hominem  ad  arma  25/.    Thi»  appeareth 
Rot.  Franc.  20  Ed.  3,  pars  1,  m.  17,  in  tha 
counties  of  Bedford  and  Bucks.    In  the  same 
year,  another  ordinance,  that  those  that  did  re* 
lide  with   their  families,    *  cum  toto  posse/ 
within  six  miles  of  maritime  parts,  were  exciia* 
ed  from  finding  of  men  without. 
.  My  lords,  upon  the  occasion  of  this  service, 
there  were  divers  refusals  made,  certificate  hy 
Mittimus  of  their  names  into  the  Exchequer  ; 
as  in  this  case,  J.  T.  and  W.  G.  were  certified 
for  defaulters  amongst  others :   upon  this,  tlie 
court  of  Exchequer  award  process  against  tjioee 
men  and  others,  which  was  a  *■  Capias  in  manuay* 
Seizure  of  their  lands  and  goods ;   they  came 
in,  and  pleaded,  they  resided  '  infra  sex  leucas/ 
with  iheir  families  and  all  their  powers :    iasuc 
joined ;  upon  this,  the  jury  impannelled,  and  it 
appeared,  those  that  were  lound  within    six 
miles,  judgment  quod  $ine  die  ;   but  for  others, 
they  were  imprisoned  and  fined ;   for  so  much 
land  as  they  had  without  the  six  miles,  for  that 
they  were  charged.      If  I  should  number   to 
your  lordships  all  the  judgments  in  tliis  kind,  I 
might  speak  here  till  to  morrow  momiog.      P. 
22  Ed.  3,  *  inter  communia,'  in  the  Exche- 
quer ;    P.  25  Ed.  3,  m.  27,  P.  27,  and  28   Ed. 
3,  and  there  is  a  number  more  in  other  years, 
as  29  and  30  lien.  4.    And,  my  lords,  accord- 
ing to  those  judgments,  Trin.  31  Ed.  3,  rot.  S^ 
the  writ  went  forth  for  di^har^ingof  such  as 
have  resided  upon  their  lands  within  six  miles. 
21  Ed.  1,  Pipe-Roll ;  some  discharged  because 
they  were  in  the  king*s  service.— So  as,   my 
lords,  out  of  tliese  records  thus  much  may  be 
collected.     First^  tliey  affirm  the  king's  power 
in  assessing  and  levying.    And  secondly,  that 
they  are  grounded  upon  those  ordinances  made 
by  the  king  and  his  oouncil.    Thinlly,  the  pro- 
cess went  out  of  the  Exchequer,  and  ia   the 
king's  name.    M.  22,  Ed.  3,  parL  coram  Baro. 
Issue  joined,  whether  J.  S.  had  lands  to  the  va- 
lue of  40/.  to  find  hobbellers ;   if  he  had,  then 
he  was  to  do  it. 

My  lords,  I  have  now  done  with  the  Judicial 
Precedents ;  I  have  cited  some  few,  amongst 
many  others.  It  is  now  time,  after  so  long 
premises,  to  draw  to  a  conclusion :  wherein 
your  lordships  have  heard  :  First,  that  the  king 
of  England,  he  is  an  absolute  monarch ;  and 
that  by  the  common  law  of  England,  all  those 
'jura  summe  majestatis,'  are  inherent  in  bis 
person.  This  '  Supremum  Dominium  '  for  all 
tiie  land  that  any  subject  holdeth,  it  is  derired 
from  the  crown ;  and,  as  Plowden  patteth  it, 
12  and  13,  that  there  Is  a  tacit  condition  io 
law  annexed  to  his  grant,  that  his  officers  may 
do  justice  to  execute  process  surely  upon  his 
grant.  This  tacit  condition  may  be  suDJect  to 
a  comraon  defence.  Supreme  jorisdictioii,  both 
by  s^a  and  land,  was  never  yet  impencbed,  and 
from  him  lieth  no  appeal.  And  originaUy,  by 
the  institution  of  the  laws  of  this  raJm,  iHiat 
was  once  in  his  band,  and  was  never  eraated 
fvon  kiffiy  i»  attU  in  him;  be  hatb  i&eelute 
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power  ofconclading  war  and  peace :  All  these  I  certified  into  the  Cbancerjr,  and  by  writ  of  Mit 
are  in  him  as  he  is  an  absolute  monarch,  ,and  |  timos  dated  5  Maii  IS  Car.  sent  into  the  £x- 
holdcth  bis  kingdom  under  none  but  Ood  him- 


ielf.  It  haih  appeared  also,  that  a  principal 
part  of  this  king)/  office  consists  in  the  defence 
of  the  realm ;  that  as  his  jurisdiction  is  by  sea 
find  land,  so  is  his  defence.  And  this  hath 
been  made  appear  to  your  lordships,  both  by 
precedents  belbre  William  the  1st,  and  since: 
'  pro  communi  otilitate/  and,  in  case  of  ne- 
cessity, the  kings  of  England  may  ordain,  by 
their  proclamation,  writs  or  patents,  by  the 
advice  of  their  council,  or  judges,  in  legal  mat- 
ters. That  the  king  is  the  sole  Jadge  of  this 
daogeiv  both  for  the  prevention  of  it,  and  for 
the  avoiding  of  it.  Therefore  for  us  to  distrust 
that  he  will  command  too  great  a  power  or  aid, 
it  is  a  presumption  against  the  presumption  of 
law. — It  hath  appeared  likewise  that  all  the  in- 
cidents of  defence  are  likewise  inherent  in  his 
majesty.  We  cannot  build  a  fort  or  castle  on 
our  own  ground,  without  license  from  him. 
Your  lordships  have  heard  the  precedents,  par- 
ticular and  general ;  precedents  wluch  have 
universal  reasons,  *  quod  omnes  ex  debito  85- 
'  trictisunt;'  Writs  awarded  by  the  king's  royal 
power,  in  times  of  parliament,  when  parlia- 
ments were  silting,  and  in  those  years  when 
great  aids  and  subsidies  were  granted  to  the 
king,  many  times  no  cause  declared,  nor  the 
occasion  discovered. — ^There  is  no  act  of  par-  { 
liameUt  made  to  take  away  this  power :  And 
the  judicial  precedents  which  your  lordships 
have  heard,  have  affirmed  this  power. 

My  lords,  if  there  were  no  law  to  compel  to 
this  duty,  yet  nature  and  the  inviolate  law  of 
preservation  ought  to  move  us.  These  vapours 
that  are  exhaled  from  us,  will  again  descend 
vpon  us  in  our  safety,  and  in  the  honour  of  our 
nation.  Therefore  let  us  obey  the  king's  com- 
mand by  bis  writ,  and  not  dispute  it.  He  is 
the  £rst  mover  amon^t  these  orbs  of  ours;  and 
lie  is  the  circle  of  this  circumference ;  and  he 
ift  the  center  of  us  all,  wherein  we  all,  as  the 
lines,  should  meet ;  he  is  the  soul  of  this  body, 
whose  proper  act  is  to  command.— But  I  shall 
need  to  use  no  persuasions  to  your  lordships  to 
do  justice  in  this  cause :  and  therefore  I  shall 
Jbumbly  desire  Judgment  for  the  king. 


chequer,  and  there  to  be  proceeded  upon  ac- 
cording to  the  course  of  the  law.  The  sheriflF 
of  Bucks  is  commanded  to  warn  the  parties 
named  to  appear,  and  to  shew  cause  why  they 
should  not  be  charged  with  those  several  sums 
assessed  upon  tbera. — Hereupon  Mr.  Hampden 
appeareth,  and  demandeth  Oyer  of  the  writ  4 
Aug.  of  the  Certiorari  and  Mittimus,  and  their 
several  returns ;  they  being  all  read  uuto  him, 
he  saith  that  these  several  writs,  and  the  returns 
thereof  and  the  sdiedules  thereunto  annexed, 
do  not  contain  any  sufficient  matter  to  charge 
him  to  pay  the  20ff.  and  thereupon  depsurred. 
Mr.  Attorney  General  saith,  that  they  do  con« 
tain  sufficient  matter  to  char^ge  him.  And  there- 
upon  the  demurrer  is  joined.  The  demurrer 
being  joined,  the  record  was  read  in  the  Exche- 
quer ;  and  the  cause  appearing  to  be  of  great 
weight^  it  was  adjourned  unto  thb  phice  in  the 
Exchequer  Chamber,  to  have  the  advice  of  aU 
the  judges  of  England. 

Upon  this  record,  I  am  to  deliver  my  opi- 
nion ;  and  I  take  it  there  is  sufficient  matter  to 
charge  Mr.  Hampden  with  this  20s.  And  so  I 
give  Judgment  for  the  king. 

Here  have  been  twelve  days  spent  in  the  9T* 

guing  of  this  case  at  the  bar:  I  will  confine  my- 

;  self  to  two  hours  and  less,  though  not  lied  unto 


The  Arcvment  of  Sir  FRANCIS  WESTON, 
Knt.  one  of  the  Barons  of  hia  Majesty's 
Court  of  Exchequer^  in  the  Great  Cause 
of  Ship-Movey. 

Iki  Easter  Term  last,  there  was  a  writ  of  Scir' 
Fac*  went  out  of  the  Exchequer,  directed  to  the 
sheriff  of  Bucks,  reciting.  That  whereas  divers 
several  sums  of  money,  specified  in  a  schedule 
annexed  to  the  writ,  by  virtue  of  the  writ  4 
Aug.  1 1  Car.  were  assessed  upon  the  several 
persons  in  the  schedule  named,  towards  the 
providing  of  a  ship  of  war  mentioned  in  the 
writ,  which  sums  being  so  assessed,  and  not 
paid,  b?  writ  of  Certiorari  9  Martii  12  Car. 
mder  me  great  seal  of  England,  the  n^es  of 
those  sevml  personf  and  fans  nsened  ire 


1 


any  time.  The  way  to  be  short,  is  shortly  to 
find  out  the  poifkts. — But  I  must  first  observe, 
in  what  state  this  cause  cometh  in  judgment 
before  us.  There  is  a  rule  in  law,  that  if  a  man 
shall  demur  generally  to  the  writ,  he  doth  con- 
fess all  other  matters  in  fact  that  are  alledged. 
The  reasons  of  it  are  apparent :  because  mat- 
ters of  fact  are  to  be  tried  by  jury,  and  matters 
of  law  by  the  judges.  So  in  tliis  case  all  the 
danger  alledged  by  the  writ,  is  confessed  :  and 
the  matter  m  law  is  that  which  we  that  are 
judges  are  to  deliver  our  opinions  upon. 

It  hath  been  objected,  by  Mr.  Holbome,  that 
we  are  tied  to  the  writ  4  Aug.  for  that  writ  is 
the  ground  of  all,  and  upon  that  doth  all  the 
rest  depend.  It  is  true,  that  if  he  had  relied 
upon  the  writ,  it  had  been  so.  Bat  his  demur- 
rer is  this :  That  the  writ,  and  the  rest  of  the 
proceedings  with  the  schedules,  do  not  contain 
matter  sufficient :  so  that  now  they  have  not 
put  to  us  the  writ  4  Aug.  alone,  but  all  the  rest, 
to  give  judgment  upon.  For  the  writ  of  Mitti-* 
mus,  it  is  confessed,  that  in  that  there  is  an  ex« 
pression,that'  salus  regni  periclitabatur,'  which 
IS  not  in  the  writ  4  Aug. — To  this  he  hath 
taken  exception,  that  *  salus  regni  periclit^bf^ 
'  tur/  the  aanger  is  at  the  present  time  of  the 
Mittimus,  and  doth  not  say,  *  periclitatur,'  4 
Aug.  11  Car.  and  therefore  this  expression  now 
in  the  Mittimus  cannot  make  good  the  defect 
thereof  in  the  writ  of  4  Aug. — To  this  I  answer, 
that  the  demurring  to  all,  hath  confessed  all, 
and  yet  the  matter  in  the  writ  is  sufficient  to 
express  the  danger. 

Then  he  olijected,  that  salus  signifies  health, 
and  not  safety ;  and  that  the  physicians  term 
it  so. — But  saha  signifies  safety  as  well  as  health. 
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and  great  forces  on  land.  If  we  shoald  have 
but  an  ordinary  defence  at  sea  by  shipping,  no 
man  can  tell  or  suppose  but  that  those  navies, 
being  so  great,  may  land  wliere  they  will,  and 
in  as  many  places  as  tliey  will ;  what  spoil  would 
they  make  before  such  time  as  any  resistance 
could  be  made  against  them  ? 

They  objected  here,  that  these  navies  at  sea, 
they  are  engaged  in  war  one  with  another ;  we 
arc  safe  enough,  we  need  not  fear  chem.  I  an- 
swer, they  are,  I  tiiiuk,  engaged  in  good  earnest; 
but  who  knowech  how  soon  tliese  wars  maj 
end?  they  may  end  by  the  mediation  of  friends, 
or  the  death  of  some  one  person.  And  when 
there  is  a  great  navy  at  sea,  and  forces  at  land, 
how  ernsy  is  it  to  remember  an  old  quarrel,  or 
to  pick  a  new  one  ? 

These  things  do  persuade  me  that  the  king- 
dom is  in  danger,  and  a  very  great  and  just 
cause  to  •  make  preparation  for  defence.  And 
if  every  man  would  be  so  persuaded,  they  would 
not  deny  the  payment  of  the  money.  An  ex- 
ample of  this  nature  hath  happened  in  former 
times:  in  Henry  7th's  time,  i^  appeareih,  bj  a 
record  on  the  king's  part,  Pac.  1  Uen.  7,  pars 
3,  duo  ;  there  were  wars  between  the  king  of 
the  iiomaiis  and  the  king  of  France;  they  were 
both  friends  to  Uen.  7,  tliey  owed  him  no  ill- 
will  ;  yet  by  reason  of  these  great  wars,  great 
forces  at  sea,  and  great  forces  at  land,  (he 
king  would  not  trust  them,  but  sent  forth  bii 
proclamation,  to  command  that  watch  and 
ward  be  kept  over  the  sea-coasts ;  and  com- 
mand was  to  all  Ills  subject's,  that  upon  siiort 
warning  they  should  be  ready  for  dcfencs 
of  the  kingdom.  So  this  may  well  be  an  ex- 
ample for  the  course  that  is  now  takeo^  for  de* 
fence  of  tlie  kingdom. 

I  shall  now  come  to  those  reasons,  aiid  to 
the  records  that  have^been  objected  on  either 
side.  1  shall  begin  with  the  king's  side,  because 
that  layeih  a  chai|;eon  the  defendant. — Ithaih 
been  objected,  that  some  of  them  are  not 
warranted  by  the  record.  First,  say  tbej, 
there  is  a  ship  commanded  to  be  provided,  and 
money  must  be  levied  :  but  in  tiie  end,  when 
this  great  sum  of  money  is  collected,  it  must  be 
disbursed,  no  man  knows  how^  No  such  thing 
in  the  record. — ^To  this  I  answer,  the  record 
saith,  a  ship  must  be  provided,  and  the  sheriff 
is  to  rate  the  county,  *  secundum  facultates,' 
towards  the  same  ;  not  a  word"  of  any  money 
to  be  paid  unto  the  king.  It  is  a  mp  that 
the  sheriff  is  to  build,  and  to  assess  money  to- 
wards it. 

They  have  said  besides,  here  is  in  the  writ 
a  command  for  the  imprisonment  of  the  party, 
and  that  his  liberty,  dearer  to  him  than  bis 
life,  and  his  goods,  wherein  he  bfttli  an  abso- 
lute property,  shall  be  taken  away.  These 
things,  they  say,  are  not  warranted  by  tbe  writ, 
nor  by  any  thmg  in  the  record. — I  answer  it  is 
not  warranted  by  the  proceedings  in  this  ca&e; 
for  the  Scir'  Fac'^  is  not  to  shew  cause  why  tl» 
party's  goods  should  not  be  sold,  or  he  impri- 
soned, but  why  he  should  not  b^  charged  witl^ 
the  money  assessed  upon  him. 


So  it  is  Englished  in  Cooper's  dictionary,  and 
so  it  is  taken  by  poets  and  historians  for  sai^ty. 
The  next  objection  was  to  the  writ  4  Aug. 
That  if  there  were  a  danger,  it  must  be  plainly 
expressed  in  the  writ,  &c.  The  words  are  '  da- 
'  turn  est  nobis  inteUigi,'  &c.  How  comeih  the 
king  to  understand  it?  the  danger  must  ]^e  fully 
expressed.—- For  this  I  hold  it  more  fit  for  a 
statesman  than  myself  to  give  an  ansv/er  to, 
that  the  king  should  discover  his  intelligence ; 
whether  it  is  fit  to  make  known  to  all  the  world* 
the  danger  the  kingdom  is  in.  But  yet  I  find 
that  in  the  said  writ  4  Aug.  there  is  expressed 
both  danger  by  pirates  on  the  sea,  and  that  the 
dominion  of  the  sea  is  like  to  be  lost:. and  that 
these  are  dangers  to  the  whole  kingdom.  For 
tbe  Certiorari,  I  find  it  is  directed  to  the  shire, 
and  the  writ  of  Mittimus  to  the  court  of  Exche- 
quer; and  therefore  he  could  not  take  excep- 
tion to  these  writs;  whatsoever  I  shall  take  ad- 
vantage of  it  must  be  contained  in  the  writ  4 

In  this  writ,  three  things,  as  dangers,  are  ex- 
pressed. 1.  The  danger  by  pirates.  S.  The 
danger  of  losing  the  dominion  of  the  narrow 
seas.  And,  3.  The  great  peril  in  this  time  of 
•war. — For  the  pirates,  I  shall  not  meddle  with 
them ;  they  are  but  petty  robbers,  and  still  run- 
ning away  :  the  ports  must  defend  themselves 
against  these ;  the  inland  counties  are  in  no 
danger  of  them. — I  will  not  insist  upon  the  do- 
minion  of  the  narrow  seas,  though  that  is  con- 
siderable; for  in  the  defence  of  that  consists 
much  the  preservation  of  the  kingdom.  But  I 
shall  insist  on  the  danger  of  the  kingdom  ex- 
pressed in  the  writ  4  Aug.  thus,  <  Consideratis 
*  etiam  periculis  midiquaque,'  &c.  There  is 
danger,  there  is  peril  round  about  us ;  and  it  is 
by  reason  that  there  are  now  times  of  war,  we 
see  danger  on  every  side. 

There  are  two  things  trouble  this  point.  1 
Tbe  subject  suspects  that  this  is  only  a  pretence, 
and  that  the  kingdom  is  not  really  in  danger.  2. 
Ttiat  there  bein^  great  sums  of  money  raised 
upon  this  occasion,  this,  in  the  end,  will  be 
drawn  to  be  atmual  and  perpetual :  but  if  they 
were  satisfied  that  the  kingdom  were  really  in 
danger,  likely  they  would  be  content  tp  piiy  the 
money  till  the  danger  be  over. 

Por  my  part,  I  answer  to  these  objections, 
that  it  is  an  unworthy  supposition.  I  must  be 
satisfied,  and  I  am,  that  the  kingdom  was  in 
danger  for  two  tilings :  one  reason  is,  because 
it  is  so  expressed  in  the  writ  4  Aug.  It  cannpt 
be  denied,  but  that  the  kingdom  may  be  in  dan- 
ger^ It  hath  been  conquered,  and  so  it  may  be 
•gain,  therefore  it  is  necessary  it  should  be  /ore- 
leen  and  prevented ;  and  somebody  must  do  it, 
and  who  better  than  the  king,  that  hath  the 
care  and  charge  of  the  kingdom  ?  he  saith  the 
kingdom  is  in  danger,  and  hath  so  declared  it 
by  his  wrir;  why  I  should  not  believe  it,  when 
the  king  hath  declared  it  so  by  his  writ,  I  know 
not. — My  other  reason  that  the  kingdom  is  in 
danger  is,  that  it  is  so  de  facto.  It  cannot  be 
unknown  to  any  man,  that  these  three  or  four 
years  last  past,  great  navies  havt  beci)  at  sea, 
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They  say,  that  the  general  defence  of  the  sta 
lieth  upon  the  king  ;  becausa  he  hath  where- 
withal to  do  it.  I  would  willingly  disbur- 
den myself  as  much  as  I  can  of  the  objec- 
tions :  a  general  answer  I  shall  gtre  to  these 
particulars. 

They  say,  the  king  hath  personal  service,  the. 
service  of  tenants,  by  knights  service,  escunge, 
castle-guard,  grand  serjeaiity,  petty  serjcanty. 
Is  the  king  bound  by  tliese  to  the  defence  of 
the  kingdom  ?  lie  that  doth  look  on  tlieir  ori- 
ginals, \>iil  not  say  so;  for  these  are  tenures 
reserved  upon  the  several  grants  made  by  the 
king ;  and  no  more  reason  is  there  that  the 
king,  by  this,  should  be  tied  to  defend  the  king- 
dom, than  there  is  for  the  lords,  that  are  sub- 
jects, and  have  the  like  tenure,  that  they  should 
be  bound  to  the  defence  of  the  sea. 

They  say,  he  Iwith  besides  these,  wards,  mar- 
riages, reliefs,  fines,  ibsucs,  amerciaments. 
primer  seisin,  fines  of  alienation,  respites  of 
homage,  all  fruits  of  the  tenures  ;  which  ail 
must  go  towards  the  defence  o'i  the  kingdom. 

I  answer  these  profits  are  casunl ;  besides, 
if  he  be  not  bouiui  in  respect  of  the  tenures, 
as  aforesaid,  he  cannot  be  bound  by  the  fruits 
•f  them. 

It  hath  been  ohjected,  that  the  king  hath  the 
profit  of  the  sea,  as  royal  fishes,  whale%  &c. 
wrecks  at  sea,  treasure  trove,  royal  mines, 
tec — I  answer,  these  he  hath  l»y  his  preroga- 
tive, «nd  not  for  the  defence  ;  neither  are  they 
fit  for  a  subject  to  have. 

You  say,  he  hath  -particular  service  from  the 
Cinque  Ports  and  other  places,  as  from  Maiden, 
Col<;hcsier,  and  other  places ;  and  besides,  lie 
bath  all  manner  of  customs,  and  in  regard  of 
these  he  is  bound  to  provide  for  the  defence  of 
the  sea.  It  is  true,  the  king  must,  for  an  ordi- 
nary defence,  use  the  means  the  law  hath  al- 
lowed him  ;  but  that  is  not  now  the  question  : 
it  is  for  an  extraurdinnry  defence.  The  ques- 
tion now  ariseth,  if  it  were  asked  any  man, 
T.hcther,  they  do  think  in  their  conscience  that 
tlio  king  is  able  of  himself,  out  of  these,  to 
prepare  u  royal  navy,  without  help  from  the 
subject  ?  N(me  are  so  senseless  as  to  think  it. 

There  be  some  oiher  thing?;  to  which  I  shall 
give  a  geucral  answer.  It  appcareth  by  many 
records,  that  the  king  hath  paid  wages  to  sol- 
diers, Hud  fionietimes  hath  hired  snips ;  and 
Yinle«s  there  had  been  a  consideration^  the  king 
«%ould  not  have  done  it. — To  this  I  answer,  it 
was  for  ordniary  defence,  and  he  is  hot^iul  to 
doit;  and  if  he  engaged  himself  by  promise  to 
repay  unto  them  their  charges,  1  can  say  no 
more  but  this,  that  every  Jionest  man  that 
makes  a  promise  will  pcrforgn  it,  and  &o  is  th^- 
king  bound  to  perform  his  promise  :  for  that 
vhich  honesty  binds  others  to  the  performance 
of,  honour  biitds  the  king. 

I  shall  come  to  tliose  things  to  which  a  more 
parlicular  answer  is  to  he  ^iven.  The  charue 
lieth  general  upon  the  »hoie  kingdom,  which  I 
•hail  divide  into  three  ptkrte.  1.  The  Ports.  ^. 
'J'he  Maritime  Counties.  And,  3.  The  Inland 
C«ouiities :  And  to  these  three  I  will  apply  the 


records.  1.  For  the  Ports ;  they  are  of  tw» 
kinds,  the  Cinque  Ports,  and  the  Ports  at  lai]ge. 
What  services  are  due  from  the  Cinque  Ports, 
is  expressed  in  Libr'  Rubrico,  in  the  Exche- 
qaer,  that  they  were  to  find  52  ships,  and  24 
men  in  every  ship,  for  fifteen  days ;  which 
Cometh  to  1188  men.  The  ports  at  large  are 
tied  to  no  certain  service;  it  will  appear  by 
mo<>t  of  these  records  which  I  shall  apply,  that 
the  Cinque  Ports  have  been  charged  with  more 
than  their  due,  and  the  ports  at  large  equally 
with  the  Cinque  Ports.  Pat.  25  Joh.  m.  6,  the 
king  sent  his  writ  to  the  Cinque  Ports,  and 
thereby  commandeth,  '  quod  omnes  naves 
paratip,  &c.  et  homines ;'  he  doth  not  here  tie 
tliem  to  a  number,  but  all  must  go.  Claus.  17 
Joh.  m.  7.  Here  the  king  sent  his  writ  Baroni- 
bus  suis  de  Rye,  a  member  of  the  Cioque  Ports, 

*  Quod  venire  faciatis  omnes  naves  apud  Quin- 
^  one  Portus ;'  this  was  general,  as  the  others; 
alt  the  ships,  not  tied  to  the  number  of  52. 
Claus.  14  Hen.  3,  m.  13.  A  writ  went  out  to 
Portsmouth,  being  a  port  at  large,  to  provide  a 
galley,  ^  et  earn  munire  faciant  cum  hominibns, 

*  et  quod  prompti  et  parati  sint  ad  proficiscend' 
'  cum  necesse  fuerit.  So  here  is  a  particular 
charge  upon  Portsmouth,  not  bound  unto  it,  to 
provide  a  galley  with  all  manner  of  munition. 
Clans.  'J5  Kd.  1,  m.  5,- dors.  A  writ  went  unto 
Guernsey,  a  port  at  large,  to  make  a  ship  ready 
as  often  as  need  should  require, '  de  contribu- 
^  tione  faciend'  pro  navibus  quoties  opus  fuerit.* 
Pat.  0  Kd.  2,  pars  2,  m.  26.  A  writ  goeth 
forth,  and  that  was  directed, '  BaUivis  et  probis 
'  hominibuscomit^Southampton,'tomake<  pro* 

*  visionem  navigii  sumptibus  propriis;*  no  pro- 
mise from  the  king  to  pay  this  again.  Claus. 
20  Ed.  2,  m.  7.  A  writ  goeth  to  the  shari6f  of 
London,  and  that  reciteth  a  charge  formerly 
laid  upon  the  city,  and  upcm  Kent,  for  finding 
of  12  ships;  London  to  find  9  bhips,  and  Kent 
3,  and  forty  men  in  every  ship,  *  ad  sumptus 
<  illarum.'  tlaus.  20  Ed.  2,  m.  8.  A  \\v\t  di- 
rected to  the  bailiff  oi  Yarmouth,  which  is  none 
of  the  Cinque  Ports,  and  they  were  charged 
with  two  ships  at  their  own  costs.  And  the 
same  command,  in  the  st.uc  roll,  fur  nil  ships 
of  50  tons  to  he  rcidy.  Rot.  Scot.  10  IM.  :J, 
m.  12.  Tliat  wr'.t  reciteth  tJ»o  t»enfrnl  obliga- 
tion that  tl^ey  are  bound  in  to  (WW  nd  llio  king- 
dom, almost  in  the  same  words  ment'oncd  in 
I  his  writ  ;  it  reciteth,-  that  every  mnii  should 
be  a«se5^'"d  *juxta  st:Uuni  et  fr.cultatcs,*  so 
there  was  a  cuntributirrn  ;  then  couieth  m  the 
clause '  ultra  illain  pecuniie  &ununam  debit'  pro 

*  servitiis.'  it  i*-  true,  indeed,  the  kin;;  did  pay 
towards  this,  but  it  is  cxpre«>hed  to  be  of  his 
mere  grace  and  iavour.  10  Ed.  8,  m.  2,  dor*. 
A  writ  to  VVinchelj?ea,  a  meml>er  of  the  Cinque 
Ports,  and  tlwt  was,  *  Quod  omnes  naves  sint 
paratse,'  bo'h  of  the  ports*  et  aliarum  villarum ;' 
and  the  Yeason  is  expressed,  because  without 
their  help  the  king  was  not  able  to  defend  the 
kii)gdom  ;  and  app' inted  thetn,  by  that  writ, 
that  the  sliius  should  be  ready  victusdled  fgr 
thirteen  weeks;  whereas  the  ordinary  time  was 
but  for  fiflecn  days.    Vas.  12  £d.  3,  m.  Q. 
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There  a  writ  goeth  forth  to  the  sheriflT  uf  Kent, 
and  to  the  baruns  of  the  Cinque  Ports,  whereby 
they  were  all  commanded  to  look  to  the  custody 
of  ttie  sea-coasts ;  here  are  the  maritime  towns 
and  port  towns  joined  together.  26  Ed.  3,  ni. 
92,  dors.  A  writ  to  Soutliamptoo, '  ad  congre- 
'  gandum  naves.'  In  the  same  mU,  m.  8,  more 
writs  to  other  towns.  Pat.  12  £d.  3,  pars  4, 
m.  3.  There  was  a  command  tliat  ail  that  dwell 
fiithin  the  isle  of  Thanet,  from  16  to  60.  should 
be  ready  to  defend  the  sea-coasts,  and  this  was 
'juxta  statiim  et  facultates.'  Hot.  Aim.  13 
Kd.  3,  m.  13,  Yarmouth  charged  with  4  ships, 
and  in  each  ship  24  men :  whereas  usually  it 
was  but  Ul  men  in  a  sliip,'now  I  think  they 
are  come  to  sixscore  men  in  a  ship.  There  are 
an  infinite  number  of  rolls  to  tins  purpose,  to 
charge  the  port  towns. 

I  come  now  tu  my  second  division,  which  is 
maritime  towns.  Pat.  48  lien.  3,  m.  4,  dors. 
A  writ  went  to  the  sheriil's  of  Norfolk,  reciting. 
That  ships  and  soldiers  had  staid  there  long, 
and  that  they  were  intending  to  depart,  because 
their  forty  days  were  past :  Command  was,  that 
they  should  stay, '  donee  aJiud  inde  mandatum 
'  fuerit.'  Claus.  23  Ed.  1,  m.  5,  dors.  There 
were  tvrits  directed  to  the  sheriifs  of  Southamp- 
ton, Dorset  and  Wilt5,  these  three  are  ail  mari- 
time counties ;  A  command,  that  tliey  should 
raise  three  thousand  men  tu  defend  the  coasts. 
Pat.  24  Ed.  1,  m.  17.  A  writ  directed  to  the 
sheriffs  of  Lincoln,  York,  and  Northumberland, 
to  assist  certain  commissioners  to  take  up  an 
hundred  ships,  with  a  competent  number  of 
men,  these  are  to  maritime  counties  :  The  like 
wriu  go  to  the  sherifis  of  Sussex  and  South- 
ampton, and  these  for  the  preparation  of  sliips, 
and  t9  take  them  wheresoever  they  are  to  be 
found.  Rot.  Pat.  25  £d.  1,  m.  6,  writs  went 
to  Southampton,  Devun,  Cornwal,  D<>rset,  and 
many  other  places  that  were  maritime  towns, 
for  arresting  of  ships,  and  raisinir  of  men.  But 
the  rolls  I  might  most  insist  upon,  are  only 
these  ;  1*11  but  name  them  :  Pat.  24  Ed.  1,  m. 
16,  Ex  parte  Remem.  Regis,  et  rot.  78,  Ckus. 
85  Ed.  1,  m.  26,  Claus.  IS  Ed.  3,  m.  14,  pars 
1,  dors.  Scot.  10  Ed.  3,  m.  22.  By  all  tvhich 
it  appears,  not  only  the  ports,  but  the  maritime 
counties  have  contributed  towards  the  charge 
of  the  defence  of  the  kingdom.  And  the  other 
fide  do  hardly  deny  it,  but  that  the  maritime 
towns  may  be  charged. — I  will  open  it  plain, 
that  it  is  for  their  ease  to  bring  in  the*  inland 
counties.  This  cause  is  not  of  so  great  conse- 
quence, as  is  conceived  ;  for  if  the  port-towns 
and  maritime  towns  may  be  charged^  then  it 
bringeth  but  in  the  inland  counties.  In  Eng- 
land and  Wales  there  are  fifly*two  counties, 
thirt;ir-tbree  of  these  are  maritime  counties ;  so 
the  iiUand  counties  are  but  nineteen  at  the 
most,  and  they  contribute  but  to  a  fourth  part 
of  the  charge  for  the  defence  of  the  kingdom. 
And  so  much  to  my  second  division  of  mari- 
time towns. 

S»  To  the  third  division,  which  is  of  Inland. 
Counties,  that  they  have  hem  charged ;  I  shall 
mak*  that  ^[kpe«r,  that  tb«  g^wtir  pun  of  tb«m 


have  been  charged  formerly  for  this  manner  of 
defence.  They  oljeeted,  that  the  county  of 
Bucks  is  an  inland  county,  and  that  Mr.  Hamp- 
den dwells  there ;  and  therefore  no  reason  be 
should  contribute  to  the  defence;  no  inland 
county  ever  did  it,  say  they.  There  may  be 
two  reasons,  why,  in  former  times,  the  writs  for 
the  most  part  went  to  the  ports  and  maritime 
counties.  J^.  Because  thev  have  the  benefit  of 
the  seas  by  expurtiition  and  importation  nf  their 
goods.  And,  2.  Because  tliey  are  continually 
in  danger^  of  pirates  and  robbers ;  and  far 
nearer  Ipr  a  sudden  defence,  than  the  inland 
counties  are.  But  this  cannot  be  held  for  a 
suthcient  reason,  that  they  only  that  are  near 
tije  danger  should  be  put  to  defend  the  whole 
kingdom.  I  am  sure  the  iidand  counties  re- 
ceive great  pains  and  proBcs  by  the  commo- 
dities from  the  port-towns;  ami  they  are  the 
more  in  safely,  the  stron^ser  the  sea-coasts  are 
kept :  and  therefore  no  reason  but  that  ther 
iihould  contribute  towards  tlie  charge  of  the  de- 
fence of  the  sea.  For  all  the  writs,  save  one 
conunissionj  hnve  gone  to  be  for  the  general 
defence  of  the  kingdom ;  then  no  reason  but 
inland  counties  should  be  charged.  If  thej 
say  they  never  did  it,  it  is  a  strange  prescrip- 
tion, that  because  they  never  did  it,  tliey  nerer 
will  do.  it.  A  man  cannot  excuse  himself,  that 
because  Ite  never  paid^tithe  to  such  a  vicar,  or 
such  a  parson,  that  therefore  he  will  never 
pay  it. 

I  shall  go  to  the  records  that  charge  the  is- 
land counties.  Claus.  48  Hen.  3,  m.  2,  a  writ 
directed  to  t^e  mayor  and  bailiff  of  Bedford, 
an  inland  county ;  it  doth  recite,  that  divers  of 
that  town  were  called  to  go  with  the  king  to- 
wards the  sea-coasts,  '  contra  hostilem  inva- 

*  sionem,  et  nunc  necesse  est,  et  causas  fortuit' 
'  ut  levari  fac'  et  expensas;'  and  appoint  at 
what  rate  they  should  levy  it,  the  horsemen  were 
to  haye  eight  pence  per  day,  and  the  footmen 
four  pence.  Claus.  48  lien.  3,  m.  7.  A  writ  di- 
rected to  the  sberiir  of  Huntingdon,  whereby 
the  men  of  that  county  were  commanded  to  go 
to  Ijondon  and  from  thence  to  the  sea-coasts,  for 
the  defence  of  the  kingdom .  Rot.  Scot.  £x. 
Remem.  Regis  24  Ed.  1,  m.  78,  dors.  A  writ  i« 
directed  to  the  sherifKi  of  Berks,  and  this  is  to 
distrain  men  to  make  good  the  custody  of  the 
sea-coasts.  Rot.  26  Ed.  1,  m.  5.  The  like 
writs  were  directed  to  the  sheriffs  of  Hertford, 
Essex,  Nottingham,  Derby,  Huntington,  Cam- 
bridge, &c.  and  almost  to  all  the  inland  coun- 
ties,. '  pro  custodia  maritima,'  all  to  come  to 
London,  and  to  go  from  thence  to  the  sea- 
coasts^  for  the  defence  thereof.  Claus.  13  1^* 
3,  pars  1,  m.  14,  dors.  A  writ  goeth  out  to 
Oxford,  '  ad  distringendum,'  for  wages,  '  pro 
'  custodia  maritima  ;'  one  man  was  distrained, 
and  he  pleaded  he  had  been  charged  in  Wilts, 
and  ought  not  to  be  charged  in  another  county, 
and  for  this  there  went  a  Supersedeas.  Rot. 
Viagii  1  Hen.  4,  ro.  10.  A  wnt  was  directed  to 
the  sheriff  of  Nottingham  and  Derby,  two  in- 
land counties,  and  this  was  to  proclaim '  f\^^ 

*  oan«s  homines^  iat^r  16  &  60,  parati  siDt,&c.' 
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to  go  with  the  king,  within  the  kingdom,  where 
he  pieased.  Cla^.  1  Ric.  2,  in.  18.  Writs 
were  directed  to  the  mayor  and  baiiifh  of  Hun- 
tington and  Cambridge.  This  roll  is  cited  by 
the  counsel  for  the  defendant;  and  in  part  it 
maketh  for  the  defendant,  and  in  part  againht 
him.  The  effect  of  it  b  this  i  the  writ  is  directed 
to  the  bailiff  of  Huntington,  and  this  recites  a 
former  writ  to  provide  barges,  called  Ballin- 
gers,  with  forty  and  fifly  oars  a-piece,  like  to  a 
galley,  at  the  charge  of  the  most  rich  men,  and 
tliis  was  *  ad  cuktod.  maris.'  And  the  like 
writs  went  to  the  towns  of  Nottingham,  Glou- 
cester, and  Warwick,  and  divers  other  places ; 
these  vessels  >rere  not  devised  then,  I  find  them 
used  before  in  Edward  the  third^s  time.  In 
the  Parliament  Rolls,  2  Ed.  4,  m.  22,  the  com- 
mons did  complain  that  a  commission  was  gone 
forth  for  the  making  of  these  barges.  True, 
upon  a  petition  of  the  commons,  the  king  saith, 
he  will  advise  with  his  lords :  there  is  no  more 
done;  but  upon  this  they  cease.  I  have  now 
done  with  the  precedents  on  the  king's  side. 

I  shall  now  come  to  that  which  hath  been 
said  on  the  defendant's  side  for  their  discharge. 
And,  first,  for  the  acts  and  petitions  in  parlia- 
ment, which  are  weighty  and  considerable. — 
First,  for  the  statute  De  Tallagio  non  Conceden- 
do,  which  was  in  the  time  of  Edw.  1,  it  hath  been 
doubted,  whether  this  be  a  statute  or  no.  I 
see  no  colour  of  doubt,  but  that  this'is  a  sta- 
tute; it  is  printed  amongst  the  statutes,  and 
ever  accounted  for  a  statute :  and  in  the  Peti- 
tion of  Right,  it  is  recited  for  a  statute.  And 
to  say  it  is  no  statute,  because  the  Parliament- 
Roll  is  wanting ;  if  it  should  be  disallowed,  it 
would  draw  a  great  inconvenience  with  it :  for 
private  men  might  embezzle  tlie  records,  and 
then  if  the  records  were  wanting,  the  act  of 
imriiament  should  be  void. 

It  is  an  act  of  parliament,  no  question ;  but 
the  question  is,  whether  the  provision  made  by 
this  writ/be  within  the  meaning  of  this  statute. 
-»And  I  conceive  it  is  not ;  for  there  are  two 
words  in  this  statute  obsenrable,  Taillage  and 
Aid.  By  *  no  aid'  here,  will  vou  take  awav  the 
aid  '  pur  filstnarricr,  or*  purfairefitzchavalier?* 
By  *  no  taillage,'  wUl  you  have  it  so,  the  king 
shall  demand  no  sum  of  money?  Then  ifyoy 
w^ill  give  it  this  large  construction,  you  will 
take  away  all  fines  and  amerciaments  that  are 
due  to  the  kjng,  all  lawful  impositions;  and 
surely  this  was  not  the  intent  and  meaning  of 
this  statute :  but  it  was  only  to  take  away  all 
taxes  and  taillages  that  were  unlawful.  If  they 
were  lawful,  this  statute  meddled  not  with  them. 
-*Now  that  no  taillage  is  to  be  taken,  it  appears 
in  the  Parliament-Rolls,  13  Hen.  4,  m.  42, 
where  an  office  was  granted  by  the  king,  with 
a  fee,  for  the  measuring  of  linnen-cloth,  that 
the  subject  should  pay  him  a  certain  sum  of 
money  for  every  piece  measured;  whereupon 
at  the  parliament,  the  commons  complain,  that 
this  was  Ml  unjust  imposition,  aAd  they  desire 
that  they  might  not  be  charged  with  this  kind 
of  taillase,  which/ as- was  apparent,  was  unjust, 
and  so  they  had  present  rehef  against  it, 

VOL,  111. 


The  next  act  of  parliament  is  14  Edw.  3,  the 
second  parliament  of  that  year,  three  parlia- 
ments being  held  that  year.  The  commons 
grant  the  king  a  certain  sum  of  money,  for  the 
great  business  he  had  as  well  on  this  side«the 
sea,  as  beVond ;  but  after  a  cessation  of  the 
troubles,  then  the  king  is  to  be  at  the  chaiga 
of  the  future  defence;  thereupon  the  king 
granteth  this  shall  not  be  had  in  tiemplum,  and 
that  they  shall  not  aderwards  be  taxed  without 

farliameiit:  and  this  is  the  strongest  thing  that 
have  heard  objected. — It  requireth  a  good 
answer ;  the  words  are  plain,  no  charge  no 
question ;  but  this  is  a  charge.  I  looked  into 
ttie  Petition  of  Right,  and  it  is  not  there  men- 
tioned, nor  amongst  those  acts  of  parliament 
that  are  in  the  margin ;  but  the  reason  why  it 
was  omitted,  I  know  not. — I  observe  in  this 
act  of  parliament  a  subsequent  clause,  that  will 
go  hr  to  the  answer  of  tms  objection ;  for  nei- 
ther in  the  acts  of  parliament,  nor  in  the  Peti- 
tion of  Right,  is  there  any  mention  made  of  the 
defence  of  the  kingdom ;  if  the  king  had  been 
bound  to  detend  the  kingdom,  could  the  parlia- 
ment have  accepted  this  as  a  kindness  at  his 
hands?  14  Edw.  3.  This  act  was  made,  vet  the 
aids  continued,  none  of  these  writs  found  till  24 
Ed.  3,  Rot.  Franc.  24.  Ed.  3,  m.  9,  &  26,  there 
went  out  commissions  to  array  men,  to  the 
counties  of  Suffolk,  Dorset  and  Somerset,  for 
the  defence  of  the  maritime  parts ;  within  eleven 
years  afler  the  making  of  the  statute.  Rot. 
Franc.  26  Ed.  3,  m.  5,  the  like  writs  to  the 
earl  of  Huntington, '  Considerantes  quod  omnes 
'  incols  tenuntur  de  jure  ad  defendend'  in  pe- 
'  riculo ;'  and  that  they  shall  array  the  men  in 
this  county,  and  to  bring  them '  ad  custodiend' 
'  mare;'  and  by  this  it  is  recommended  for  the 
erecting  of  beacons,  which  is  the  first  direction 
of  that  nature ;  so  here  is  a  new  charge,  and^ 
within  eleven  years  after  the  n^aking  of  the* 
statute.  The  same  year  hkewise  there  went 
writs  to  the  sherifis  of  Nottingham,  Derby, 
Salop,  Berks,  Middlesex,  Bucks,  Northampton, 
Sic.  So  though  these  writs  go  almost  into  every 
county,  and  divers  other  writs  of  the  like  na- 
ture, as  Rot.  Franc.  28  Edw.  3,  m.  34,  yet  as  I 
said  in  no  act  of  parliament  extant,  nor  in  any 
writ  that  ever  went  forth  that  I  can  find,  there 
is  any  tiling  appears  to  charge  the  king  with  the 
defence  of  the  kingdom,  and  in  all  of  them,  no 
distinction  made  between  the  port-towns,  ma- 
ritime-towns, counties,  and  inlaud-couuiies  ^ 
but  that  all  of  them  are  generally  chargeable. 
And  for  the  rest  of  the  acts  of  parliament,  they 
all  mentioned  in  the  Petition  of  Right,  and 
therefore  I  pass  them  over.  There  is  in  those 
acts,  provision  against  loans  and  grievances; 
but  this  clause,  for  the  defonce  of  the  kingdom, 
I  find  it  mentioned  in  no  act  of  parliament  but 
this  of  14  Ed.  3,  before  mentioned. 

I  will  now  come  to  the  petitions  in  parlia- 
ment: Rot.  Pari.  13  Ed.  3,  m..9, 11.  It  was 
there  declared  to  the  commons,  that  the  French 
had  invironed  the  island  of  Guernsey,  and  all. 
this  was  for  default  of  a  navy  upon  the  sea;  and 
therefore  it  was  needful  to  consider  bow  (hit 
3z 
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poiver,  it  \You](i  turti  to  his  conteiofxt,  both  at 
hrtine  and  aliroad  :  and  all  litis  nlrle  the  mat- 
ter is  iu)i  so  great,  it  is  but  parting:  with  aluuft 
money  '  secunduo)  statuin  et  tacuUatcs.'— Ii  a 
true,  as  Mr.  Hiilborne  hath  «aid,  That  ia fonrer 
limes  tbey  have  been  careful  not  to  leave  too 
much  power  to  the  king;  but  you  would  lea^e 
so  litile  as  would  braig  him  in  conten^.pt  botl 
at  home  and  abroad.  The  worst  tint  coraa 
to  the  subject,  is  but  to  yield  their  help  Vitt 
king,  in  such  times  <if  danger,  ^kith  «  small  p«t; 
of  their  estate  ;  and  then  it  would  make  iuic^u 
nations  that  know  of  it  afraid  ofus,  %vljdi  U4 
by  this  occasion  have  encourageinenl  lo  a:- 
tempt  that  which  otlierwise  they  would  uot. 

It  hath  beeu  oljected,  Thai  if  the  kingtuT 
raise  monies  is  this  manner,  many  iacu^^u 
niences  would  follow,  and  it  would  beamMis 
to  keep  back  parliameiiis. — To  this  object*i. 
I  answer,  It  is  no  nieans  to  keep  back  a  jh- 
liainent ;  for  there  are  many  other  canses  d 
calling  a  parli.uuent,  besides  for  the  defence  r: 
the  kingdom  ;  as,  for  ranking  good  lawj,  re- 
dresbinii  of  grievancts,  &c.  The  king  may  be 
ungated  in  a  fore-gn  war,  and  the  sulyeci in'.s5 
help  him.  But  to  call  a  parHament  alvms  9 
not  necessary  ;  for  when  ihc  kiu^dom  na>  i' 
the  greatest  danger  that  ever  it  was,  asiu  15£^ 
and  the  rebellion  in  the  North,  yet  »o  pai-u- 
ment  was  called  in  either  of  these  dangers. 

Next  they  object,  That  if  this  course  besi- 
mitted,  the  king  may  pretend  a  danger  ^^  tt 
there  is  none;  or  a  great  danger,  when  it  a 
but  small:  and  so  may  rai«e  a  great  sumo: 
n)0uey,  and  tbo  subject  sliall  have  but  li:'Jt 
benefit  thereby. —  I  shall  give  three  answer^  to 
this  objection  ;  1.  If  this  power  be  iu  the  L:. 
and  that  power  be  just  and  equal,  theo  it  ^ 
not  to  be  taken  from  him,  h^aase  he  ma;  n  - 
employ  his  power.  If  he  misuse  his  power,  i«e 
i'auit  is  his.  2.  This  objection  cannot  l)e  oadf. 
unlesb  you  suppose  injustice  in  the  king:  m^'- 
what  laws  you  will,  if  the  king  be  unrulj,  b; 
will  break  through  tltem.  3.  Kit  so  falls •"' 
tikUt  the  writ  going  (oit  upon  this  pretence,.* ' 
that  great  sums  of  money  are  levied,  and  it 
monies  eraployed  t,o  another  use,  it  wti^f  ■ 
great  inconvenience;  but  in  this  ca^e  tLeiti 
no  such  fear,  for  the  writ  is  expressly  lo  roakei 
.ship;  and  if  they  would  have  taken  an)  *-• 
vHntage  upon  tiiat,  the  counsel  ouchi  to  l^*'- 
pleaded  it,  and  the  judgment  ought  to  apf*^: 
there  upon  record.  There  appears  no  uit^-! 
in  this  case  to  be  coming  to  his  rriaie^'." 
hands ;  b^t  it  is  said  in  tlie  writ,  '  vojua.;.' 
*  autem,'  &'c.  we  will  that  no  part  ©f  the rricD^^ 
be  converted  to  another  use  than  to  the  bu^^ 
iog.of  a  ship. 

Then  they  object,  That  by  the  SMn«  «a*:.3 
the  king  commandeth  his  subjects  to  pr3Vi«>! 
one  ship  now,  he  may  cumniand  two  ships  tt? 
next  year.  To  this  I  answer,  If  the  danjer^ 
greater,  tlie  defence  must  be  greater,  wi  t^ 
tiie  supply  must  be  greater ;  and  no  umb  cia 
appose  Uiat  the  king  will  impose  that  on  Jt^ 
suDjects  when  there  is  no  need. 
I  shall  now  come  to  the  twg  U»k  tiMpO>^ 


might  be  regained.     It  was  ans'verrd  by  the 
conmions,  '1  hat  concerning  the  right  and  guard 
of  the  sesi,  thijy  desne  to  give  no  advice,  say- 
ing, they  hav£  no  cognizance  of  things  concern- 
ing the   scii;    but  if  there  be  occasion,    the 
cinquc-poris  are  to  be  ch:irged :  and  said  fui- 
thii",   tliat  in  the  marches  of  Scotland,   they 
were  to  defend  the  kincdum  against  the  Scots : 
hut  that  this  kind  of  defence  should   lie  upon 
them,  was  never  heard  of. — I  ^^ill  give  you  an 
answer  to  your  acts  of  parliament,  and  ptci- 
tions  of  pailiamcni,  by  putting  of  a  case.     I 
will  admit  you  have  an  act  of  parliament  as 
'Strong  as  you  can  make  it,  that  the  w  hole  charge 
of  the  defence  of  the  kiusidoin  shouUl  lie  upon 
the  king,  and  not  U])on  the  subject,  iu  case  of 
any  sudden  invasion.  Admit  there  was  a  gicnter 
power  at  sea,  than   the  king  was  able  to  make 
defence  against;  iLea,  I  pray,  whether  should 
this  not  give  way  to    the  present  necessity,  or 
the  kingdom  should  be  lost  ?  Is  it  not  better  to 
endure  a  mischiff,  than  an  inconvenience? 

If  you  say,  the  acts  of  parliament  sliould  j;ive 
way  to  uccebsity,   then  yon  have  answered  all 
you  ha^e  objtcied  : — Tliis  is  not  the  only  case 
of  necessity.     I   shall  put  you   another  case, 
when  acts  of  parliament  must  give  way  to  ne- 
cessity :  that  if  a  man  be  attainted  of  treason, 
he  is  disenabled  to  inherit  by  act  of  parliament; 
but  if  the  kingdom  should  descend  to  such  a 
man,  then  the  act  of  parliament  should  give 
way  to  it.   And  shall  not  the  acts  of  parliament 
give  wtiy  to  necessity  for  defence  ot  the  king- 
dom? What  though  tliere  have  been  petitions 
in  parliament  to  have  it  decreed,  that  this  kind 
of  charge  should  not  be  laid  upon  the  subject? 
Admit  it  had  been  so  decreed  in  purlianunt, 
y^t  by  the   law  of  equity  they  ought  to  be 
charged  ;  and  in  all  reason  they  oucl't  to  be 
chargf:d  towards  the  defence  of  the  k.i^gdom; 
and  that  for  three  respects.     1.  For  the  rea- 
son given  in  the  writ,  *  Quod  omiies  tangit  per 
'  oinnes  debet  supportari :'  which  is  but  equity. 
it.  The  king  is  trusted  with  the  defence  of  the 
kingdom,  and  therefore  it  is  tit  he  should  have 
means  wherewith  to  do  it. 

But  you  say  he  may  call  a  parliamenf,  and 
they  will  give  him  means  wherewith  to  do  it. 
It  is  true,  this  thing  in  question,  if  it  had  been 
done  by  parliament,  it  had  been  done  by  the 
happiest  means  ;  but  because  he  might  have  it 
by  parliament,  must  he  therefore  have  it  no 
other  ways  ?  The  question  now  is.  Whether 
ivhat  is  done,  may  be  done  without  a  parlia- 
ment or  no?  What  is  done,  is  done  by  the 
great  seal,  which  is  the  next  authority  to  a  par- 
liament. What  if  an  enemy  had  come  betbie 
tl)e  parliament  had  met,  or  before  liiey  had 
granted  any  aid,  should  the  Sfdety  of  the  king- 
dom depend  upon  such  contingencies?  God 
forbid.  Will  you  have  forces  on  both  sides, 
and  restrain  the  king  to  his  power  by  parlia- 
ment, which  may  be  so  dilatory,  that  the  king- 
dom may  be  lost  in  the  mean  time  ? 

3.  Many  inconveniences  might  happen  both 
to  the  king  and  subject,  if  this  should  be  suffer- 
ed :  if  the  king  should  -be  restrained  of  his  royal 


It  bath,  lastly,  been  objected,  That  this  taxa- 
tion ought  to  be  *  secundurn  le^cm  et  consue- 
•  tudincm  Angliie:'  aid  that  oupht  not  to  he 
by  writ,  but  by  parliament. — To  this  I  answer, 
That  from  king  John  s  to  Henry  4's  time,  there 
hath  been  nn-  usage  and  custom  to  send  forth 
writs  of  this  nature,  nnd  since  that  lime  till  now 
not  the  like  command.  About  Henry  4*3  time, 
began  your  tonnage  and  pnundiigc:  so  long  as 
he  hud  that,  the  defence  was  at  his  own  charge. 
There  is  no  att  for  taking  this  charge  by  writ 
away;  it  is  become  a  *»cneral  custom,  and  the 
general  custom  mukes  the  law  of  England  ;  and 
we  are  to  examine  and  try  new  causes  by  the 
old  law,  and  novT  compare  this  with  what  haih 
been  done  in  former  times. 

I  shall  make  an  eud:  For  my  own  part,  I  am 
persuaded  in  my  conscience  that  there  is  im- 
minent dancer :  I  am  salibHr d  in  it,  both  hy 
the  king's  writ,  and  that  which  is  apparent  to 
every  one ;  and  there  is  a  necessity  this  danger 
should  be  prevented.  I  do  conceive  tliis  writ 
to  be  grounded  upon  this  dangt  r  of  necessity  ; 
and  that  the  danger  a(}pears  sutBciently  in  the 
writ. — Therefore  I  conceive  that  the  pntceed- 
ings  are  legal;  and  that  there  is  good  and  suffi- 
cient cause  to  charge  Mr.  Hampden,  and  that 
he  ought  to  pay  the  20s.  assessed  upon  him. 
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Tirst,  Thai  the  power  cannot  be  given  to  the  the  money  ;  but  the  other  g'>ing  to  the  war*, 
sheriff  by  the  writ  4  Aug.  to  tax  every  man  afterwards,  by  a  second  direct -on,  wus  quit: 
•  secundum  statum  ct  facultates;'  that  this  is  And  the  first  gave  security  for  the  repayment 
too  great  a  power  to  be  committed  to  the  of  his  wages,  being  3(»y.  and  also  for  the  armour. 
aherilf.  To  that  I  answer,That  I  conveive  the 
therilT  to  be  tlje  fittest  man,  and  most  indiflfcreiu 
tor  that  purpose;  for  if  there  were  coramis- 
Bioners,  or  many  men  appointed  for  doing  there- 
of, they  might  perchance  be  partial  to  their 
friends:  And  the  sheritT  having  all  the  free- 
holders names,  and  the  bailiffs  for  his  rauiisters, 
that  know  the  eaiates  of  most  men ;  therefore 
oat  of  all  doubt  he  is  the  fittest  per?on.^  For 
the  exception  to  the  Scir'  Fac*  it  hath  been 
objected,  That  the  king  cannot  by  that  course 
levy  moneys,  because  the  king  having  no  in- 
terest in  the  money,  he  cannot  levy  it  by  Scir' 
Fac';  neither  doth  it  appear  in  the  writ,  to 
t»hom  this  money  is  to  be  paid.  I  confess  this 
point,  though  not  spoken  to  by  the  defendant, 
2s  of  most  diificulty.  Though  no  person  cer- 
tain is  named,  to  whom  this  money  is  to  be 
paid,  and  the  sheriff  is  only  to  levy  it  accordini; 
to  the  writ,  and  the  king  providmg  a  ship,  I 
suppose  that  Scir'  Fan'  may  issue  for  it ;  'for  if 
A  common  person  claim  any  thing,  or  be 
wronged,  or  debarred  from  his  right,  he  hath 
by  the  law  a  writ  for  his  remedy :  and  shall  not 
the  king  havo  the  like  remedy  for  this  ^hip, 
being  for  the  defence  of  the  realm  in  general, 
for  which  he  is  intrnsted,  to  prevent  a  wrong  to 
be  done  to  this  common-wealth;  But  in  this 
case,  the  Scir*  Fac'  is  not  for  Mr.  Hampden  to 
shew  cause,  why  be  doth  not  pay  the  money  to 
the  sheriff,  but  why  he  doth  not  pay  the  money 
he  was  assessed  towards  the  makiiig  of  the 
ship ;  which  for  aught  I  know,  when  it  hath 
done  the  service,  is  the  subjects  again,  at  whose 
cost  it  was  provided,  f  )r  they  might  either  have 
hired  a  sliip  or  bought  a  ship.  In  Fitz-Her. 
Na.  Br.  it  is  held,  the  king  may,  for  the  good 
of  his  people,  send  forth  writs  for  removing 
commonsrievai)ces,andforTepairing  of  bridges, 
and  the  like;  And  why  may  not  the  king  send 
firth  writs,  for  so  necessary  a  service  as  lo'de- 
fend  the  kingdom  ?  Claus.  1  Rich.  2,  m.Y,  a 
writ  went  out  to  the  mayor  and  bailiff  of  Ox- 
ford to  repair  the  walls  and  ditches  about  the 
town  ;  and  why  not  as  well  to  repair  the  wooden 
walls  of  the  whole  kingdom,  as  the^alls  and 
ditches  of  a  town?  The  king  hath  charge  and 
power  over  all,  to  see  all  done. 

But  it  hath  been  said,  Wheir  this  money  is 
gathered,  we  know  not  what  becomes  of  it.  I 
aubwer'them  with  the  common  roll  in  Scacc' 
24  et  25  Ed.  3,  where  a  commi<^sion  went 
forth  to  levy  money  for  maritime  defence,  but 
what  was  done  thereupon  is  not  expressed. 
But  at  that  time  there  was  a  cause  adjudged  in 
the  exchequer,  it  is  a  Norfolk  cause,  where  divers 
being* commanded  to  go  to  the  wars  against  the 
Scots,  and  had  thereupon  armour  and  wdges 
allowed  them;  afterwards  comes  a  counter- 
command  to  some  of  them  not  to  go,  and  two 
men  that  had  wa^es  went  not.  Whereupon  a 
writ  went  out  against  them,  and  the  jury  found 
cbe  oae  tuilty,  and  he  was  ordered  to  pay  back 


The  Argument  of  Sir  EDWARD  CRAW- 
LEY, Knt.  one  of  the  Justices  of  Com- 
mon-Pleas,  in  the  E\che()uer-Chamber,  ia 
the  Great  Cause  o^Ship  Monet. 

The  record  hath  been  opened,  therefore  I 
shall  spare  that  labour.  I  conceive  the  Case  in 
question  to  be  this:  Whether  the  king,  by  his 
right  of  sovereignty,  may  charge  the  subject,  in 
case  of  necessity,  to  contribute  with  him*to  the 
necessary  defence  of  the  kingdom,  without  tlie 
subject's  cmsentin  parliament.^  Mr.  St.  John, 
whom  I  take  to  be  the  mouth  o\'  the  defendant's 
counsel,  confe>seth,  That  this  question  is  not 
so  much  lie  re,  of  necessity,  but  de  modoy  if 
done  without  parliament. 

This  is  one  of  the  greatest  cases  that  ever 
'came  in  judgment  before  the  judges  of  the  law. 
The  king's  ri^ht  and  sovereignty,  in  a  high  point, 
is  concerned,  and  the  lionour  and  safety  of  the 
kingdom,  on  the  one  side;  and  the  liberty  of 
the  subject,  in  the  property  of  his  goods,  on 
the  other  bide. — This  is  the  first  Cause  that  ever 
came  to  judgment  of  this  kind,  that  1  know  of. 
Kings  have  not  suffered  their  rights  of  sove- 
reignty to  be  debuted  at  the  bar,  as  now  it  is ; 
for  these  are  Arcana  Regni,  not  fit  for  public 
debate.  The  use  of  law  was  to  have  causes 
debated.'  as  saith  one,  no  man  knows  what 
metal  the  bell  is  of,  until  he  hears  it  ring.  1  his 
bell  hath  been  rung  very  roundly  and  labori- 
ously on  both  sides. 

The  stibjects  have  objected,  that  they  may 
bring  actions  a^nst  olficeys  of  the  king  for 
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assessments  bj  virtue  of  this  writ.  But  for  that 
I  find  no  precedents,  save  only  one,  which  is 
35  £d.  1,  the  abbot  of  Robertsbridge's  case ; 
and  be  was  taxed  double  for  this  matter  of  de^ 
fence  of  sea  and  land,  in  two  several  places  : 
and  therefore  be  brought  his  action  to  oe  dis- 
charged in  one  place.  But  in  cases  of  this  na- 
ture, they  petitioned  in  parliament  to  the  king 
for  redress,  as  appears  by  many  precedents. 

•In  Bractou,  who  wrote  after  Hen.  3's  time, 
and  inclined  to  those  times  when  the  liberty  of 
the  subject  was  strongly  mi^ntnined,  he  saitb, 

*  totum  regnum  petatur,  &c.'  They  used  to 
petition  the  king ;  but  now  you  have  actions 
broueht  against  the  king's  officers  in  the  King's 
Benoi,  Common-Picas,  and  here  in  this  court ; 
and  it  please th  the  king  to  bring  this  Scir'  Fac* 
to  the  end.  that  the  right  of  this  cause  may  be 
tried  by  the  judges  of  the  law. — In  11  Rep. 
and  Coke's  Comment,  on  Littleton,  fbl.  10,  it 
is  said.  That  the  laws  and  customs  of  the  par- 
liament are  obscure :   *  Lex  est    consuetudo 

*  parliamenti,  quaerenda  est  ab  umnibus,  ignota 
'  a  multis,  et  cognita  a  paucis.' — As  Tully  sairl 
of  one  that  would  define  anima,  eind  said  it 
was  musica  harmonia,  that  was,  a  musician, 
'  Homo  non  multem  recessit  ab  arte  sua :'  1 
for  my  own  part,  will  keep  myself  to  my  own 
art  of  the  books  of  the  law  and  statutes.  And 
if  I  use  the  help  of  others,  I  hope  you  will 
pardon  me  for  that. 

I  will  briefly  propound  my  order  and  method 
throughout  the  case.  .1.1  will  remove  some 
few  impertinent  discourses,  which  are  not  in 
the  record,  as  being  out  of  the  ring  of  this  bell'. 
3.  I  shall  propound,  that  the  sole  care  of  de- 
fence, at  sea  and  land,  '  Jure  Regio,'  apper- 
tains to  the  king,  and  none  other ;  and  that  he 
n  the  sole  judge  6f  this.  3.  That  the  sole 
charee  of  defence,  in  ordinary  cases,  regularly 
and  legally  appertaineth  to  the  king.  4.  That 
the  extraordinary  charges  of  defence  ought  to 
be  supplied  by  the  paniament,  and  upon  this 
rule,  '  Quod  omnes  tangit  ab  omnibus  debet 

*  supportari.'  5.  If  the  defence  be  of  necessity 
and  the  danger  great,  and  so  great  as  the  king^ 
revenue  is  not  sufficient  to  supply  the  occasion, 
then  the  rule  comes  to  be  in  use,  *  Qui  sentit 

*  commodum  sentire  debet  et  onus ;'  and  if  it 
be  general,  *  Quod  omnes  tan^t,  ab  omnibus 

*  debet  supportari.'  6.  That  m  the  defence, 
where  all  ought  to  join,  the  sea  and  land  ought 
to  assist  and  contribute  the  one  to  the  other. 
7.  I  say,  there  are  some  particular  cases,  in 
which  this  charge  of  defence  cannot  he  imposed 
by  parliament.  8.  That  the  king  solely  is  in- 
trusted, by  the  law,  to  impose  this  charge  upon 
the  subject.  And,  9.  These  being  my  generals, 
I  shall  come  to  my  minor,  and  conclude  that 
this  charge  is  justly  imposed  by  the  king,  with- 
out parliament. 

As  to  the  first  impertinency,  you  spedk  of 
tonnage  and  poundage :  is  there  any  such  grant 
on  record  ?  Shall  we  take  notice  of  a  thing 
that  is  not  in  rerum  natur^f  I  say,  I  wish  it 
bad  been  granted,  for  *  Qui  adimit  mediimi 
<  demit  finem;'  be  that  taketh  away  the  ordi- 


nary means  of  preservation,  is  the  author  of 
ruin  and  destruction.  You  see  it  is  taken,  but 
you  cannot  tell  by  labot  right.  If  this  were 
material,  you  wronged  your  client,  you  pleaded 
it  not :  and  if  it  is  not  material,  you  wrunged 
us,  and  your  auditors,  and  yourselves,  to  talk 
of  it. 

You  say,  this  Ship-Money  hath  been  charged 
for  the^e  three  years  together ;  is  this  discourse 
within  the  record  ?  If  liot,  you  speak  without 
book.  You  say,  the  king  hath  imposed  great 
sums  of  money  upon  merchandizes :  but  what 
is  this  to  the  business  now  in  question?— Then 
you  talk  of  a  property  the  subject  loseth 
thereby;  but  this  rather  to  abuse  the  people 
without  either  colour  or  shadow.  It  was  '  ad 
'  faciendum,'  or  rather  '  inficiendum  populum.| 
If  you  at  the  bar  had  not  spoke  it  *  argumeoti 
'  gratia,'  it  cciuld  not  but  have  proceeded  out 
of  the  depth  of  malice,  or  ignorance,  or  both. 
If  one  be  found  guilty  of  murder,  and  the  judse 
knoweth  the  contrary,  what  shall  be  done  ?  He 
ought  to  acquaint  the  kin|;  therewith;  for  it  is 
the  kingV  right  of  sovereignty  to  pardon,  but 
the  judge  hath  no  such  power.  I  say,  tha 
whole  care  appertaineth  to  the  king  only,  aod 
he  is  the  sole  judge  botli  of  the  defence  at  sea 
and  land.  Fitz.  Na.  Br.  fol.  113.  *  Le  roy  de 
'  droit  saver  et  defender  son  realme  al  bien 
^  vers  la  mere  come  vers  les  enemis.'  Regist. 
fol.  137.  *  Rex,  &c.  pro  eo  quod  nos  dignitatis 
'  nostras  regni  ad  providend'  salvationem  regni 
'  nostri  circumquaq;  sumus  astricti.'  Fortesqoe 
cap.  37.  '  Omnes  potestat'  regis  deferre;  &c. 

*  in  defensione  et  tuitione  regni.'  I  think  no 
man  can  well  oppose  this. 

But  we  will  come  to  the  third.  The  sole 
charge  of  the  defence  regularly  and  legally  ap- 
pertains to  the  king.    Bract,  fol.  1.    'Inreg<i 

*  qui  recte  regit,  hsec  duo  sunt  necessaria,  anna 
^  et  leges,  &c.'  with  ivhich  words  accords  Joft- 
tinian,  in  his  Provmium,  from  whence  that  is 
taken  in  Plowden,  fol.  315,  in  the  Case  of 
Mines.  One  reason  why  he  saith  royal  minef 
belone  to  the  king,  is,  because  be  is  the  head, 
and  the  people  bis  members.  And  be  is  to 
preserve  the  subject  two  ways :  by  arms  to  de- 
fend them  against  all  hostility ;  and  by  law,  to 
preserve  them  from  injuries.  S  Rep.  fol.  11» 
The  body,  lands,  and  goods  of  the  king's  debtor 
were  liable  to  execution ;  *  qui  thesaurus  regis 

*  est  pacis  vinculum  et  beUorum  nervi,'  Rep. 
11.  The  king's  treasure  is  the  ligament  of 
peace,  the  preserver  of  the  honour  and  safety 
of  the  realm,  and  the  sinews  of  war;  and  is  of 
high  estimation  in  law,  in  respect  of  the  neces* 
sity  thereof;  that  tlie  embezzling  of  treasure 
trove,  though  not  in  the  king's  chest,  is  treason. 
And  treasure,  and  other  valuable  things,  arc 
so  incident  to  the  crown,  that  they  Cannot  go 
from  the  crown.  He  hath  on  the  land,  ward- 
ships, escheats,  amerciaments,  &c.^  for  tb^ 
mamtenance  of  his  honour  aod  dignities  royal. 
For  the  sea  he  hath  whales,  &c.  These  do  litde 
towards  an  army  to  defend  the  sea.  The  rear 
son  why  the  king  hath  the  customs,  is  for  the 
protection  of  merchants  upon  the  seti  sgUQ^ 
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airates  and  enemies  of  the  realm.    So  I  shall 
oitclude  this  point,  That  the  ordinary  defence, 
t)oth  for  care  and  chaise,  of  sea  and  land,  doth 
appertain  to  the  king. 

The  next  is  this,  which  is  my  fourth  head; 
That  the  extraordinary  charge  of  defence  regu- 
arly  ought  to  be  supplied  by  parliament,  and- 
:annot  be  done  without  it.  Albeit  subsidies 
be  of  gift  and  grant,  yet  this  is  of  right  and  rea- 
son ;  the  king  is  pater  patria.  If  the  son  give 
:o  the  father  when  he  wants,  it  is  his  duty,  19 
hien.  6,  the  rector  of  Cheddingioo's  case,  whe- 
.her  the  king  may  grant  a  discharge  of  a 
iftecnth  ?  If  the  king  may  grant  a  discharge  to 
ine,  so  he  may  do  to  all.  It  is  against  law  the 
iing  should  not  have  subsidies  of  his  people,  in 
:ase  of  necessity  and  danger;  the  same  law 
:hat  willeth  the  king  should  defend  the  people, 
;ells  us  we  shoulVl  grant  to  the  king  aids  for  the 
defence.  T^is  is  to  be  done  in  parliament  r«- 
;ularly;  and  that  tliis  extraordinary  charge 
:annot  be  imposed  but  in  parliament,  these  are 
:heir  objections.  I  come  now  to  the  statute 
De  Tallagio  non  Concedendo,  which  without 
:juestion  is  a  statute,  being  in  our  printed 
aooks;  and  in  the  Petition  of  Right,  3  Car.  it 
s  recited  as  a  statute,  and  estabhshed :  the 
words  of  that  arc,   *  Nullum  Tallagium  sine 

assensu  Parliamenti/  And  14  Ed.  3,  cap.  1, 
here  the  king  expresses  himself,  he  will  not 
mpose  any  charge  or  aid  on  the  subjects,  but 
n  parliament.  Fortescue  reciteth  this  to  be 
he  law,  «  No  charge  without  parliament.'  And 
Bodmus,  lib.  1,  fol.  97,  saith,  «  That  the  sta- 
tutes of  England  are  as  a  buckler  to  defend  the 
►ubject  agamst  the  king,  for  laying  any  charge 
ipon  them  but  by  parliament."  And  in  his 
ixth  book  he  magnifieth  this  kingdom  for  the 
lue  observing  this  law.  Other  kings,  in  this 
>oint,  have  no  more  power  than  the  king  of 
England,  for  tliat  it  is  not  in  the  power  of  any 
>rince  in  the  world,  and  his  pleasure,  to  raise 
axes  on  the  people,  no  more  than  to  take  ano- 
her  man's  goods  from  him.  And  yet,  never- 
iieless,  if  the  necessity  and  danger  of  the  com- 
nonwealth  be  such,  as  it  cannot  stay  for  the 
:»llin|^  of  a  parliamTent,  the  king  in  his  wisdom 
uid  foresight  may  lay  a  charge  without  their 
consent;  and  this  is  by  the  law  o£jus gentiumy 
he  rule  of  law  and  reason  hol^eth  •  quod 
omoes  tangit  ab  onuiibus  debet  supportari.' 

And  so  I  come  to  my  fifth  head.  If  the  de- 
ience  be  of  necessity,  and  the  king's  treasure 
loth  not  suffice  to  defray  the  charge,  then,  in- 
tead  of  the  rule  *  quod  omnes  tangit,  &c.'  tliis 
ule  succeeds,  *  qui  sentit  commodum,  sentire 
debet  et  onus.'  If  the  treasure  of  the  king 
vill  not  defray  the  chaise,  I  do  not  conceive 
le  is  bound  to  sell  or  pawn  his  crown,  or  his 
aiids,  thou(||h  some  princes  have  been  so  cour- 
eous  to  do  it,  and  paid  it  again. 

You  say  at  the  bar,  he  must  spend  ail,  and 
nore  if  he  had  it.  I  will  put  this  case  in  the 
lOth  Rep.  One  is  bound*  at  the  common  law 
)y  f)rescriptidn  to  repair  a  wall  against  the  sea, 
ret  in  case  of  necessity,  in  avoidance  of  public 
nischief,  the  prescription  cea^th ;  yet  in  this 


case,  if  reparation  must  be  done,  then  cometb 
this  rule,  '  quando  impotentia  excusat,  tunc 
*  qui  sentit  commodum  sentire  debet  et  onus/ 
And  if  he  be  not  able  to  do  it,  the  charge  being 
so  extraordinary,  shall  he  not  have  contribu- 
tion ?  The  law  compelieth  n6t  impossibilities. 
So  the  king  is  bound  to  defend  the  kingdom  by 
land  and  by  sea :  but  if  the  defence  be  so  great, 
and  the  danger  tends  to  the  subversion  of  the 
kingdom,  and  tlie  king  not  able  to  make  de* 
fence,  the  king  and  his  subjects  ought  to  con- 
tribute to  this  charge,  in  due  proportion.  <  Ubi 
'  est  eadem  ratio,  ibi  est  eadem  lex.'  If  the 
law  shall  make  this  provi&ion  for  a  small  letei 
of  ground,  d  fortiori  for  the  commonwealth, 
in  Uie  time  of  Extraordinary  danger  and  ne- 
cessity. 

Sixthly,  In  this  joint  charge  of  defence,  the 
land  ought  to  assist  the  sea :  nay,  it  is  not  pos* 
sible  that  any. island  should  be  defended  with- 
out wooden  walls  of  the  navy  at  sea.  Canutus 
the  Dane  entered  the  Thames  mouth  with  an 
army,  and  afterwards  went  and  landed  in  Dor- 
setshire :  and  again  shipped  his  men,  and  en- 
tered the  Severn :  then  he  went  into  Worces- 
tershire,' then  he  sailed  back  again  to  other 
parts  of  the  kingdom :  so  he  that  is  master  of 
tHe  sea,  may  make  great  spoil  upon  the  land  at 
pleasure.  The  Netherlanders  having  a  great 
navy,  the  Spaniards  fortified  strongly ;  as  soon 
as  the  wina  served  they  set  sail,  and  were  80 
miles  off  before  the  Spaniards  could  march  with 
their  forces  to  make  resistance ;  the  Nether- 
landers presently  got  a  strong  place,  and  after- 
wards sailed  to  another  place,  and  took  that 
also.  These  are  no  new  examples,  for  islands ' 
to  be  masters  of  the  sea.  Our  grand  army  in 
1588,  at  Tilbury,  what  good  had  they  done,  if 
the  Spaniards  had  been  masters  at  sea  ?  It  is 
not  possible  for. an  island  to  be  safe,  without  a 
navy  at  sea,  as  appearcth  in  sir  Walter  Raleigh's 
History  of  the  World :  and  if  the  sea  must  de- 
fend the  land,  why  should  not  the  land  be  con- 
tributory for  the  defence  of  the  sea  and  land? 
There  are  several  precedents  where  writs  have 
gone  to  inland  counties,  to  charge  them  to  go 
to  the  custod^f  the  sea.  Clans.  48  lien.  3,  34 
Ed.  1,  36  Ed.  3,  &c.  Writs  have  gone  into 
Berks,  Oxon,  &c.  inland  counties,  to  com- 
mand them  to  contribute  towards  the  defence 
of  the  sea. 

To  the  seventh.  That  in  case  of  instant  dan- 
ger, the  imposition  cannot  be  by  parliament,  I 
will  here  consider  the  nature  or  the  danger,  as 
Mr.  Solicitor  readily  pursues  it;  if  it  concerns 
the  essence,  subversion,  destruction,  and  ruin 
of  the  kingdom,  or  the  dishonour  of  the  king- 
dom, '  Quando  Hannibal  ad  portas,'  for  the 
senators  then  to  sit  down  in  their  robes,  is  ra- 
ther .a  charge  to  the  commonwealth,  than 
aught  else.  It  is  no  time  then  to  call  a  parlia- 
ment, no  well-advised  man  will  think  it  fit ; 
here  are  '  pericula  visa,'  the  danger  is  certain, 
none  will  say  it  is  fit  to  call  a  parliament.-— 
This  kingdom  of  England  hath  been  four  times 
conquered,  and  therefore  we  have  reason  to 
foresee  the  danger;  first,  by  the  Romaas,  then 
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by  the  Saxons,  then  by  the  Danes,  and  last  by 
theNonnnns. 

Tlie  m«.ral  sts  do  muke  three  parts  of  Provi- 
dence.    1.  *  Menoria  praeicntorum/    2.  *  f*er- 

*  spicientla  praessnt.um/     And,  8.  *  Providen- 

*  tia  futnroruin/  It  much  concerns  the  king;, 
the  head  of  the  coniir.onwcHlth,  to  be  circum- 
spect in  the  preventi')!!  o:  puulic  d-^nsyr r  ;  con- 
jectures and  probiibiiites  are  to  be  re£;artied. 
Now  put  the  case  upon  a  prubablc  i*nd  violent 
presumption  ;  a  potent  enemy  is  propared  and 
ready  to  cume.  Is  it  n.)t  fit  tlicre  should  be  a 
defence  prepared  instantly  ?  Besides,  there 
nicfy  be  just  reason  of  stute,  wfiy  an  enemy  is 
not  fit  to  be  revealed  in  parliament ;  fur  if 
great  preparations  be,  and  very  probably 
aguinst  us,  then  to  discover  them  to  be  an  ene- 
my, is  to  give  them  occasion  to  become  a  chal- 
lenger. No  man  can  know  the  certain  event 
of  things.  One  may  be  a  friend,  in  shew,  to 
the  kingdom,  or  a  neuter,  not  yet  openly  dis- 
covered ;  yet  we  may  be  mistaken  in  our  oni- 
nion  of  them.  I  leave  this  to  your  considera- 
tion, whether  it  be  fir,  or  no,  to  discover  our 
th.  ught5,  in  pnrliament,  of  an  enemy? 

The  eighth  thing  is,  That  in  these  cases,  of 
receaifiry  and  dan^jcr,  the  kin*;,  jure  geniium, 
may  charge  the  subject,  without  hib  consent  in 
parliament,  by  his  regal  prerogative  ;  for  in  the 
king  there  are  two  kinds  of  prerogatives,  rcgaU 
et  legale,  which  concern  his  person,  lands  and 
goods. 

JNow  for  the  prerogatives  royal  of  a  monarch, 
they  may  be  resembled  to  a  sphere  ;  iheprimut 
motor  h  4he  king.  It  is  obser\ed,  that  every 
planet  but  one  hath  a  little  orb  by  itself,  that 
moveth  in  its  petty  compass  :  So  the  center  is 
the  commonwealth,  the  kin^  is  the  tirst  mover. 
I  will  repeat  some  of  the^e  prerocutives,  for 
thej  are  by  all  laws,  and  by  our  laws. — ^I'he 
first  regal  prerogative  is  this,  that  containeth 
all  the  rest,  That  the  king  may  give  laws  to  his 
Bubgccts^  and  this  doth  not  detr.\ct  from  him, 
when  he  doth  it  in  parliament.  2.  To  make 
peace  and  war,  19  Ed.  4,  6.  3.  To  create  su- 
preme mauibtrates.  4.  That  the  last  appeal  he 
to  the  king.  '5.  To  pardon  tifleuces.  6.  To 
coin  money.  7.  To  have  allegiance,  fealty,  and 
homage.  And,  8.  To  impose  taxes,  without 
common  consent  in  parliamenL  These  are  the 
principal,  and  there  are  many  more  of  them, 
and  allowed  hv  law.     Comines,  fol.  179,  saith, 

*  That  if  the  cloud  be  seen  but  afar  off,  the  king, 
'  without  the  consent  of  the  subjects,  cannot 

*  tax  them  ;  but  if  the  cloud  be  over- head,  the 

*  king  may  call  certain  w  isc  persons  to  him,  and 

*  tax  his  subjects.'  You  say,  That  if  the  king 
doth  move  a  war  offensive,  there'»  time  enough 
to  call  a  parliament ;  if  defensive,  the  cloud  is 
seen  long  before.  Bot,  oh,  good  sir  \  is  this 
always  true  ?  Is  not  the  cloud  sometimes  even 
over  the  head,  before  descried  ?  If  you  read 
CominA,  he  will  tell  you,  That  in  times  of 
peace  we  ought  to  fortify.      *  But  in  these 

*  cases,  where  the  danger  is  imminent,'  saith 
Bodinnt,  lib.  l^cap.  47,  '  the  king  ought  not 
'  to  expect  a  parliament,  but  is  to  raise  monies 


'  suddenly,  and  such  impositioDS  laid  upon  the 

*  sfibjects  are  just  and  necessary/  This  is  the 
opinion  of  those  writers,  who  wrote' not  accord- 
ing to  tlie  law  of  any  one  kingdom,  but  accord- 
ing to  the  law  of  reason.  I  could  vouch  these 
two  authors,  concerning  the  right  of  sorereign- 
ty  which  they  gave  to  kings,  to  iai{>ose  charges 
on  the  subjects,  without  consent  of  parliament, 
in  time  of  necessity. 

But  what  if  the  king  will  levy  money,  upon 
pretence  of  defence,  in  time  of  daDger,^and  dis- 
pose of  it  otherwise,  and  the  danger  not  so  ap- 
parent? I  say,  so  pious  and  just  a  king  vi:!l 
nerer  pretend  a  danger,  if  it  were  not  rt  vfrt. 
And  if  any  man  will  think  the  king  will  charge 
himself  and  his  subjects  to  no  purpose,  far  be  it 
from  my  thoughts  to  think  so.  This  n^oncy, 
thus  taxed,  is  employed  liccordingly,  for  the 
defence  of  the  km^nom,  together  with  the 
king*s  own  money ;  which  he  would  not  do 
upon  pretence. 

Again,  the  king  ispa^^rpafrur,  therefore,  by 
the  law  of  nature  he  is  entrusted  with  ttie  de- 
fence of  the  kingdom  :  and  this  power  t^  tax 
his  people,  is  but  a  consequence  of  that. 

I'o  say,  in  time  of  extraordinary  danger  and 
necessity,  *  Boni  viri  sunt  sib)  leges/  I  say,  for 
every  man  to  be  his  own  judge,  is  for  every 
m:in  to  do  what  he  listeth.  Mr.  Holbome  lells 
you.  That  if  it  rests  in  the  king's  power  thus  to 
tax  the  subjects,  whereas  Mr.  Hampden  is  now 
taxed  ^Os.  he  may  the  next  year  be  taxed  at 
20/.  for,  saith  he,'  *  If  the  king  may  tax  when 

*  he  will,  then  he  may  whijit  he  will.'  It  is  aa 
ill  consequence  yau  make  of  it ;  you  magnify 
parliaments,  great  reason  we  have  for  it ;  let  qi 
do  so  of  kings  :  let  none  think  dishonourably 
of  kings ;  no  question  they  will  regard  the  laws 
of  God;  and  to  make  such  objections,  is  not 
hnndsomely  handled. 

Now  we  come  to  Precedents,- and  Acts  of 
Parliament.  For  precedents,  my  brother  Wes- 
ton hath  taken  pains  to  repeat  them,  thereinre 
I  shall  riot, — Iwo  prcceaents  the  defen'dant'i 
counsel  have  much  relied  on.  Rot.  Pari.  3  Rich. 
2,  pars  1.  I  have  here  the  Record  ;  and  ir. 
truth,  it  were  a  great  case  to.  the  judges,  and  to 
the  cause,  to  avouch  them  truly.  This  of  K> 
chard  2,  was  in  his  minority  ;  and  no  order  be- 
ing taken  for  the, defence  of  the  kingdom 
against  the  next  summer,  nothing  was  found  in 
the  king's  Exchequer :  a  council  was  called, 
and  for  conclusion,  they  say.  They  cannot  re- 
medy this  mischief  without  a  parli^raent : 
whereupon  a  parliament  was  called ;  and  in 
(he  mean  time  the  king  hating  monies  lent  him, 
he  gave  security  to  repay  it. — ^Consider  this, 
the  king  was  at  this  time  but  an  infant ;  it  wa« 
in  a  very  troublesome  time,  ma>iy  of  those 
that  were  parliament-men  made  default  to  at- 
tend, eccusing  themselves,  that  they  bad  other 
business.  Tms  then  that  was  done  was  but  a 
resolution  in  troublesome  times ;  this  is  no  sacb 
binding  business,  that  it  should  be  made  so 
much  of. — And  Rot.  Pari.  %  Hen.  6,  m.  99,  a 
commission  went  forth  for  the  providing  of 
bvges ;  and  the  commons  petitioned  to  ttvotd 
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this  charge,  and  prayed  that  the  commission 
n)i<^ht  be  repealed.  And  the  kin<:  upon  this 
calls  in  tlie  coiiijnission.  Shall  this  be  a  dis- 
claimer of  the  kind's  ri«;ht  ?  lie  saith,  he  will 
speak  with  his  lords.  Tliis  is  only  a  SHtisfac- 
tury  answer.  Besides,  the  king  was  but  an 
usurper.  Now  to  say  this  answer  of  the  king's 
is  a  resolution  in  the  case,  is  a  great  mihtake. — 
He  that  will  ^o  tlirough  tljis  load  of  precedents 
that  have  been  vouched  on  both  sides,  he  had 
need  to  have  more  time  than  Mr.  Holborne, 
who  spent  four  days. 

You  havealledged  precedents  both  before  the 
Conquest  and  since:  thrt  of  the  Danro;elt, 
though  it  was  a  heavy  yoke,  yet  it  was  necessa- 
ry to  he  b(<rne  :  wliether  it  was  granted  by  par- 
hament  or  no,  nnn  constat.  I  say,  it  is  a  good 
precedent,  and  I  hold  it  good  without  pailja- 
inent. — Some  distressed  kings,  as  king  John, 
Henry  2,  and  Richard  2,  they  did  indeed  (\o 
that  by  borrowing,  which  they  mij^ht  have  t0t>k 
of  right. 

Now,  to  give  on  answer  to  the  statutes  of  25 
Ed.  1,  and  14  Ed.  3,  and  the  Petition  of  Right 
isf  S  Car.  Admit,  I  say,  there  were  an  express 
act,  That  the  king,  were  the  realm  in  never  jio 
much  danger,  should  not  have  aid  from  his'suh- 
jc'Cts,  but  in  parlij^ment,  it  is  a  void  act  ;  will 
any  man  say  such  an  act  shall  bind  ^  This 
po\\er  is  as  inseparable  from  the  crown,  as  the 
pronouncing  of  war  and  peace  is  :  such  an  act 
is  manifestly  unreasonable,  and  not  to  be  suf- 
fered ;  saith  Doctor  and  Student,  To  follow 
the  words  of  the  law,  were,  in  sotne  cases,  in- 
justice, and  against  the  good  of  the  common- 
we-dth  ;  wherefore,  in  some  cases,  it  in  neces- 
aary  to  leave  the  words  of  the  law,  and  to  folHw 
th'it  which  reason  and  justice  requireth :  and  to 
that  intent  eciuity  is  ordained,  which  is  no  other 
hut  an  exception  of  the  law  of  God,  or  law  of 
reason,  froin  the  general  ruleb  of  the  law  of 
Buan  :  Which  exception  is  tacitly  understood, 
ID  every  general  law.  Tliis  imposition  without 
parliament  appertains  to  the  king  originally, 
and  to  the  successor  ipso  facto,  if  he  be  a  sove- 
r*-ign  in  right  of  his  sovereignty  from  the  crown. 
You  cannot  hnve  a  king  without  these  royal 
rij;his,.no,  not  by  act  of  parliament. 

Again,  these  acts  bind  not,  for  that  favour- 
able construction,  in  case  of  the  king,  is  to  be 
had  in  ull  casts,  Doctor  and  Student,  fol.  27. 
It  is  not  possible  to  make  any  general  rule  in 
law,  but  it  shall  fail  in  some  particular  case  :  if 
:i  law  were  made  in  a  city,  that  no  man,  under 
pain  of  death,  sheuld  open  the  gates  of  the 
city  l^efore  sun-rising,  yet  if  the  citizens,  before 
tliat  hour,  iiying  before  their  enemies,  came  to 
the  gates  of  the  city,  and  one,  for  saving  the 
citizens,  open  the  gates  before  the  hour  ap- 
pointed, yet  he  ofFendeth  not  the  law,  for  that 
rase  of  necessity  is  excepted  from  the  .taid  ge- 
neral law  by  equity.  So  for  tlie  statute  in 
Edward  tbe  third's  time,  not  to  give  any  relief 
to  a  sturdy  be^gar^  upon  pain  of  imprisonment ; 
yet  if  one  rebeves  bim  with  cloches  in  the  ex- 
tremity of  cold  winter,  to  save  his  life,  he  shall 
be  escttsed  bj  lbs  Mtn«  itatute.    Bf  wash  4a 


excepuon  of  the  law  of  reaio»i  and  equity,  at 
aforcbaid,  is  this  power  reserved  to  the  king.— 
Impossibilities  are  to  be  excepted  out  of  all 
laws:  *  Nemo  tenet ur  ad  impossibilia/  Po- 
verty and  impossibilities,  as  one  answered,  were 
more  niigiily  goddesses  than  either  force  or 
love.  ' 

liut  now  you  will  say,  where  is  this  danger? 
How  doth  this  necfS.ity  appear?  If  you  would 
hnd  it,  you  need  not  to  eiujuire  for  it  either  by 
Sea  or  laud ;  but  in  this  very  record,  tie  wiit 
sheweih,  and  the  nio^t  i'avou.*:il  le  Cunstructioa 
IS  to  be  h.id  for  the  king;  as  in  Piov^den's 
Comment.  836,  the  Case  of  ?vlines  of  gold  and 
copper. — Now  all  this  while  I  ha\e  hern  in  the 
general,  and  in  a  mr:nner  in  propositions;  X 
come  now  to  application.  Before  1  descend  to 
it,  I  sholl  shew  u};on  uhat  part  of  the  record  I 
shull  ground  mvKelf.  'J  houch  in  the  I^Iittimui 
it  be  *  salus  re;^ui  periclitabaiur/  whicli  is  said 
to  he  metaphorical,  for  that  it  uskeih  no  great 
answer;  it  is  good  enouji}),  as  in  the  writ  of 
Oyer  and  Terminer,  *oinnesoui  hnbent  dam- 
'  num  vel  salvationem/  are  bound  to  contri- 
bute. Will  you  bind  the  king  to  the  Jangunj^o 
of  J.  S.  ?  May  he  not  express  himself  in  whit 
legal  manner  he  pUastth? 

You  say,  that  this  phrase  of  salus  rfgniit 
too  genernl:  if  it  be  jilledged,  and  you  demur 
upon  it,  you  confess  this  fur  the  most  auvan-< 
tage  for  the  king;  as  in  the  Case  of  Mines.  It 
is  not  alledgtd  iu  the  Scir'  Fac*;  this  might 
hjivebeen  made  a  good  question. — ^Bul  without 
all  these,  I  conceive  the  writ  4  Aug.  contiuneth 
the  causes  for  this  great  preparation,  and  ex- 
presstth  them  in  paiticular.  What  if  it  were 
no  more  but  th:s,  lest  we  should  lose  the  domi- 
nion of  the  seas?  What  is  it  to  be  called  Do- 
minus  I\Iari5,  and  not  to  maintain  it,  but  to 
sutler  this  princely  honour  to  perish,  and  othere 
to  become  masters  of  it?  What  havoc  and  con- 
fusion would  follow.^  And  this  is  the  true  ia- 
tention  of  the  issuing  forth  of  this  writ. 

Nevt,  *  Consideralis  etiam  periculis,  &cc/ 
that  is,  the  (hmger  is  so  evident,  and  so  great, 
in  these  warlike  times,  ihj*t  of  necessity  de- 
fence must  b&  made,  both  by  sea  and  land.— 
Next  is  great  opprcs^-ion  used  at  this  time, 
*  Datum  est  nobis  intelligi  quod  praedones,  &c.' 
that  the  pirates  do  take  and  spoil  our  mer- 
chants, carry  ourmen  into  captivity;  what  will 
YOU  say  to  this?  Let  them  take  our  men,  and 
let  us  have  a  parliament,  and  we  will  bring 
them  home  again  t  the  land  was  never  without 
thieves,  nor  the  seas  without  robbers. 

Next,  '  paratum  periculum  et  preparani^ 
&c.'  Now  these  ships  go  for  the  defence  of  the 
sea  against  this  danger,  '  et  vestrum  et  vestro- 
rum.*  The  writ  saith  the  whole  kingdom  is  in 
danger,  both  by  sea  and  land  ;  and  you  have 
confessed  this  by  your  demurrer. — But  yoa 
complain  before  y  >  are  hurt,  because  you 
have  seven  months  Vierty,  a  parliament  might 
be  called  in  that  time :  now  in  this  time  of  im-* 
minent  danger,  i%  is  no  tiin»  to  call  »  parlia- 
ment. 

You  say  it  hath  •ontioatd  hi  ihrM  y«arf* 
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Put  the  CMito  the  danger  continueth  for  three 
years,  and  then  ceaseth,  and  then  the  king 
ceaseth  to  lay  a  charge^  and  the  danger  begins 
again  the  next  year;  what!  Shall  not 'the  king 
require  aid  as  the  danger  increaseth  ? — And  now 
to  conclude,  without  repetition :  it  doth  appear 
by  'this  record,  that  the  whole  kingdom  is  in 
dangerv  both  by  sea  and  land,  of  ruin  and  de- 
itructitMi,  dishonour  and  oppression ;  and  that 
the  danger  is  present,  imminent  and  instant, 
and  greater  tnan  the  king  can,  withbut  the 
aid  of  his  subjects,  well  resist :  whether  roust 
the  king  resort  to  parliaments?  No.  We  see 
the  danger  is  instant,  and  admits  o£  no  delay. 
Shall  we  go  home,  and  sit  together  in  careless 
security?  Not  so.  But  let  us  resort  to  our 
pious  and  just  kin^,  whose  prerogative  and 
right  of  sovereignty  is  to  defend  the  realm,  and 
to  maintain  his  subjects  liberties.  And  so  I 
give  Judgment  for  tne  king. 


The  Ahoument  of  Sir  ROBERT  BERKLEY, 
Knt.  one  of  the  Justices  of  the  Court  of 
King*s-l>ench,  Feb.  10,  ii  Car.  1637,  in  the 
Exchequer-Chamber. 

The  Case. 
In  Aug,  1 1,  of  the  king's  reign,  there  issued 
out  of  the  court  of  Chancery  his  mnjesu's  writ, 
directed  tp  the  sheriff  of  the  county  of  Bucks, 
and  the  head  officers  of  villages  and  bu roughs 
in  that  county,/  et  probis  hominibus,'  (hat  is, 
to  all  the  king*s  good  subjects,  '  in  omnibus 

*  villis,  burgis,  et  aliis  locis  in  com'  Bucks.' — 
I  ma^  call  this  writ,  a  special  writ,  or  a  com- 
mission upon  the  case.  It  is  not  a  tic  veto  ;  it 
l^eginneth  with  divers  weighty  reasons  or  causes, 
jpro  rationt^  of  the  issuing  of  it ;  as,  1.  His  ma- 
jesty   had    intelligence   that  certain    pirates, 

*  et  maris  grassatores,'  as  well  MahomeUins  as 
others,  were  congregati  upon  the  sea,  *•  quod 

*  ah  oliin  per  gentem  Anglicanam  defendi  con- 
'.suevit  f  and  did  daily  rob  and  spoil  the  ships 
and  the  goods  of  the  subjects  of  the  king,  and 
of  his  confederates,  and  did  captivate  the  per- 
sons of  those  whom  tbev  took. — 2.  His  ma- 
jesty did  contpicere,  that  those  men  did  <  navi- 

*  gia  indies  prxparare,  ad  mercatores  ulterius 

*  molestandos,  et  ad  regnum  gravand'  nisi  citius 
'  remedium  ponatur.'— 3.  His  majesty  did  con- 
sider the  perils,  *  quse  undique  illis  guerrinis 
^  temponbus  immincbant,  ica  quod  regi  et  sub- 

*  ditis  suis  defensioni  maris  et  regni,  omni  fes- 

*  tinatione,qu&  poterlt,  conveniebat  accelerare.' 
—4.  His  majesty's  royal  resolution  was,  *  De- 

*  fensiooi  regni,  tuitioni  maris,  securitati  subdi- 
'  torum,.et  salve  conductipni  navium  et  mer- 

*  chandizarum  providere.'     *  Maxime  pro  eo 

*  quod'  the  king  and  his  progenitors  '  domini 
'  maris  predict'  semper  hactenus  extiterunt,  et 
'  plurimum  taederet  regem,  si  honor  iste  regius 
'  suis  temporibus  dispereat,  aut  in  aliquo  mmu- 

*  atur.'— 5.  Lastly,  his  majesty  called  lo  mind 
a  <  R^ula  juris  et  rationis  ;  Onus  istud  defen- 
'  sionis  quod  omnes  tangit,  per  omnes  debet 
'  supportari,  prout  per  legem  et  consuetudinem 
<  regui  Anglic  fieri  consuevit.' 


Upon  these  solid  reasons,  as  upon  a  firm 
foundation,  the  Mandamus  of  the  writ  is 
grounded,  and  followetb  in  the  nest  place. 

The  Mandamus  is,  1.  That  all  thej  to  whom 
the  writ  is  directed,  should  among  tbero,  *  pro- 
'  videre  uham  navem  d»  guerra,'  of  such  a 
burden,  and  with  so  many  men,  and  other  par- 
ticulars, as  are  mentioned  at  laige  in  the  writ. 
— 2.  That  this  ship,  so  furnished,  be  read?  at 
Portsmouth  by  the  first  of  March  then  follow- 
ing, and  from  tliat  time,  for  26  weeks,  to  go 
with  his  majesty's  and  other  subjects  shipi, 
and  to  attend  the  direction  of  those,  to  whom 
his  majesu  should  then  commit  the  custody  of 
the  seas,  for  tuition  of  the  sea,  and  defence  of 
the  realm. — 3.  That  all  this  be  perfbnned,  '  ad 

*  custagia'  of  themselves  *  tam  in  victualibus 
'  quam  hominum  salarib,  ct  aliis  ad  guerr^ 
'  necessariis.' 

After  the  Mandamus,  an  Assignavimus,  or 
commission  to  the  sheriff  and  the  head  officen 
Cometh,  and  then  directions  to  them. 

The  commission  to  the  sheriff  is  tfi(cr  a^t 
That  he  shall  make  an  assessment  *  secDodum 
'  facuhates  cujusque,'  for  contribution  to  the 
expence  of  the  provisions  aforesaid,  shall  ap- 
point collectors,  shall  levy  the  money  to  be 
assessed  (if  it  be  denied)  '  per  districtiones 
'  aliosve   modos  debitos,'  and  shall  *  carceri 

*  mancipare'  those  who  shall  be  '  contrarii  et 
'  rebelles.' — ^The  ilirections  to  the  sheriff  begin 
with  a  clause  of  '  Nolumus.'  The  kin^  for- 
bids that  the  sheriff  shall  levy  more  than  is  ne- 
cessary for  the  expences:  that  any  money 
levied  shall  be  appropriate  to  .any  other  use, 

*  quovh  qusBsito  colore :'  and  then,  iusdy,  in 
case  that  more  be  collected  than  shall  be 
useful,  the  king  commands  that  restitution  be 
made  of  it. 

After  this  bill,  9  Martii  12  of  the  king  (which 
is  above  a  year  after  the  ship  should  have 
been  ready  at  Portsmouth)  a  writ  of  Certiorari 
issued  out  of  the  Chancery,  directed  to  the  se- 
veral sheriffs  pro  tempore  of  Buckinghamshire. 
— That  Certiorari  recites  the  writ  of  August 
11.  And  for  that  the  king  was  informed,  tl»t 
some  had  not  paid  the  sums  assessed  upon 
them,  but  refused  to  do  the  same ;  the  king 
commands  the  said  sheri^  respectively  to  cer- 
tify into  the  Chancery  the  names  of  such  re- 
fusers, and  the  sums  assessed  upon  them.  The 
sherifl^  accordingly  make  returns  in  a  schedule 
annexed  to  the  Certiorari.  In  one  of  the 
schedules  there  is,  inter  alia,  *  Stoke  Mande- 
'  vile,  Mr.  John  Hampden,  1/.' 

After  this,  by  writ  of  Mittimus  out  of  the 
Chancery,  tested  in  May  last,  the  tenure  of  tlie 
writ  of  Aug.  11,  with  these  words,  *  quod  qui* 

*  dem  brev'  pro  eo  quod  regn'  n>)str'  Angli«  et 
'  popul'  nost'  ejusdem  penclitabatur  emanari 
'  curavimus  inter  alia  brevia  ad  hiijusniodi  pro- 
'  visionem,  et  assessament'  faciend  per  singulas 
^  comitatuS  Angliae,'  &c  And  also  this  record 
of  the  writ  of  Certiorari,  with  the  return  of  it, 
and  schedule  annexed,  are  sent  into  the  court 
of  Exchequer.— By  that  Mittimus  the  king  com- 
mands the  lord  treasurer  and  baron<,  qnod  in* 
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tptctit  those  records,  they  should  *  facere  ulte- 

*  rius  inde  pro  levatione,  collection e  et  recep- 

*  tiooe'  of  the  sums  unpaid, '  prout  de  jure,  et 
'  secuDdom  legem  et  consuetudinem  regui  An- 

*  gliffl  fuerit  faciend'  ei  non  aliter/ — By  n-htch 
(prout)  but  espeoially  by  the  (non  aiiter)  the 
kinifs  honour  and  care  of  justice  are  singularly 
eminent ;  for  the  levying  the  money  anew  is 
not  commanded^nay,  it  is  forbidden,  unless, '  J  us, 
f  Lex,  et  Consuetudo  Anglis.  'Mo  warrant  it. 

Aftf  r  this,  and  ^n  the  same  month  of  May 
last,  the  barons  awarded  a  tvrit  of  Scir'  Fac*  into 
Buckingliamablre,  against  those  whose  names 
are  in  the  schedule  aforesaid,  thereby  command- 
ing  the  sheriif  to  warn  them  to  appear  in  the 
Exchequer  by  a  day,  to  shew  cause,  if  they  C£vn, 
why  they  should  not  be  charged  with  tlie  pay- 
ment of  the  sums  of  money  assessed  upon  them 
and  unjMiid. — The  Scir'  Fac'  is  always  a  judicial 
writ;  and  certainly  the  barons  hare  proceeded 
very  judicially  and  gravely,  in  awarding  of  it. 
In  weighty  cases,  especially,  if  they  be  not  of 
common  impres&ion,  proceedine  lento  pede  is 
truly  judicial. — Upon  thatScir'  Ac' Mr.  Hamp- 
den is  returned  garnished. — Ue  appearing,  and 
having  heard  the  several  writs  and  recoils  be- 
fore-mentioned, without  taking  the  common  or 
any  other  protestation,  hath  demurred  gene- 
rally.— The  words  of  bis  demurrer  arc,  That 
materia  eontenta  in  the  same  records,  <  minus 
<  sufficiens  io  lege  existit  ad  ipsum  onerandum.' 
— Ue  doth  not^ay,  that  materut  is  minus  vera  ; 
but,  acknowledging  the  matter  coi;tnine<i  in  the 
writ  to  be  true,  he  putteth  the  cause  de  bono  et 
malOf  upon  sufficiency  or  insufficiency,  in  point 
of  the  law,  for  cliarging  him. — Mr.  Attorney  for 
the  king  hath  joined  in  demurrer. — Upon  this 
demurrer,  one  main  or  grand  question,  and 
some  other  inferior  questions,  have  been  started. 

Because  I  have  time  httle  enough  for  the 
grand  question,  I  will  nr^t  trouble  you  with  ar- 
guing, or  80  much  as  singlins  out  the  other  infe- 
rior questions.  My  brother  Weston  hath  s|>okcn 
to  bome  of  them,  I  concur  with  him. 

The  grand  question  is  shortly  tliis:  Whether, 
as  ttiis  case  is,  or  in  this  special  case,  (as  it  is 
upon  the  pleading)  the  charges  imposed  by  the 
kmg  upon  his  subjects,  for  provision  of  shipping, 
without  common  consent  in  parUament,  be  good 
in  law,  yea  or  no  ? 

This  IS  a  question  of  extraordinary  weight, 
of  infinite  consequence,  the  greatest  that  ever 
came  before  judges  of  ordinary  courts  of  jus- 
tice.— <  Qui  ad  pauca  respicit,  facile  pronun- 
'  ciat  ;*  but  he  that  will  determine  in  this  ques- 
tion, must  *  respicere  ad  mitlta,  eaque  mai^na  et 
*  ardua.' — Upon  the  debate  of  this  question  at 
the  bar ;  elaborate,  learned  and  strong  argu- 
inents  have  been  made  on  either  side.  And 
truly,  for  my  part,  I  have  laid  the  question  to 
my  bearL  All  the  arguments  «  hich  have  beeit 
inade  in  it,  I  Imve  been  present  at,  and  spe- 
cially beeded.  All  the  records  which  have  been 
brought  to  the  judges,  on  either  side,  I  have 
read  over  as  seriously  as  I  could.  I  have  like- 
wise coiuidered  of  the  reasons  and  authurities 
iu  law,  pertinent  to  this  case.     Aud  upon  my 
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pains,  deliberation  and  study,  I  have  concluded 
with  myseli',  and  in  mine  own  understanding  am 
satisfied,  and  think  I  shall  satisfy  otliers,  that  as 
this  case  standerh,  upon  the  records  in  th« 
pleading,  or  in  this  special  case;  the  charge  im- 
posed is  good  in  law,  and  convequenily  that 
Judgment  ought  to  be  given  against  Mr.  Hamp- 
den, quod  oncretur. 

For  my  clear. df  livery  and  expression  of  my* 
self,  I  divide  all  that  I  shall  sny  mto  these  tour 
heads. — i.  I  will  siatc  the  case,  aud  %vill  settle 
the  proper  question  of  it,  as  the  pleadings  are. 
(The  true  stating  and  settling  of  a  ea&e  con* 
duceth  much  to  the  right  answer  of  it.)— ;ii.  I 
will  consider  the  policy  aad  fui:danientrfl  rules 
of  the  common  law,  applicable  unto  that  which 
upon  stating  the  case  shall  appear  to  be  the 
proper  question. — iii.  I  will  consider  the  acts 
of  parliament,  the  a^s^^er  to  pctittuni)  in  parlia- 
ment, and  the  several  MHi;na  ClmrtH's  of  the 
liberties  6f  England,  which  concern  the  Ling's 
proceeding  in  this  case.--  iv.  I  will  answer. the 
material  objections,  which  have  been  made  on 
the  other  side. 

Upon  my  First  General  Head. — I  hope  that 
noiie  dotii  imagine,  that  it  eitiier  is,  or  can  ^o 
drawn  by  consequence,  to  be  any  part  of  the 
question  in  this  case,  whether  the  kiu^  may  ^1 
all  times,  and  upon  all  occasions,  impose  charges 
upon  his  subjects  in  general,  without  cony  non 
consent  in  parliament?  If  that  were  made  the 
question,  it  is  questionless.  That  he  mfly  not.-— 
The  people  of  the  kiofidora  are  subjects  not 
slaves,  freemen,  not  villains,  to  be  taxed  de  alto 
et  bauo. 

Though  the  king  of  England  hath  a  monar- 
chial  power,  and  hath  <  jura  summx  majesta- 

*  tis,'  and  hath  an  absolute  -trust  settled  in  his 
crown  and  person,  for  government  of  his  sub* 
jects;  yet  his  government  is  to  be  *  secunduia 

*  leges  regni. — It  is  one  of  the  que«»tions  in  the; 
<  juramentum  regis,'  at  his  coronation,  (see  th« 
old  Magna  Charta,  fol.  16^.)  *  Concedis  justa 

*  leges  et  consueiudines  regni  esse  tuendus  ? 
And  the  king  is  to  answer,  Concedo. — By  those 
laws  the  subjects  are  uot  tenants  at  the  king's 
will,  of  what  they  have. — They  have  in  their 
land»  '  Feodum  simplex,'  which  by  Littleton's 
description  is^  *  hsereditas  legitime,  vel  pura.— 
They  have  ip  their  goods  a  property,  a  peculiar 
interest,  a  '  meum  et  tuum.'  They  have  a 
birthright  in  the  laws  of  the  kingdom.  No 
new  laws  can  be  put  upon  them  ;  none  of  iheir 
laws  can  be  altered  or  abrogated  without  com- 
mon consent  in  parliament. 

Tluis  much  I  speak  to  avoid  misapprehen- 
sions and  misreports  upon  that  which  I  shall 
say  in  this  case;  notiC  if  there  were  cause  of 
saving  so  much  upon  any  (bmg  challenged  on 
the  king's  side.  We  have  in  print  his  mnJ€St.v|s 
own  most  gracious  Declaration,  that  k  is  his 
maxim,  that  the  people's  liberties  streniethea 
the  king's  prerogati\'e,  and  (hat  the  king'»  pre- 
rogative^ is  to  defend  the  people's  lihertits. 

Secondly,  Though  Mr.  Hampden's  coume) 
hare  spent  all  their  powder  in  citing  a  multi- 
tude of  records,  bet^inniug  with  one  iu  kiug 
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Johii':)  time,  and  so  doi^nwarih,  to  pove,  That  was  frequent.  My  reasons  tre,  Ist.  Id  Tubu- 
le k'ni^s  minsters  hiive  paid,  that  the  banms  riensis,  or  the  Black  Book  of  the  £icheqae«> 
kave  been  by  writs  commnndeJ  «-u<iit'tinics  to  M.  1,  c.  28,  (he  word)  are  express,  '  A  tre^ibus 

rny,  sometimes  to  make  allowances,  out  of  the  |  '  An^liris  statutum   est,  &c/  no  inention   of 
ini;\  moneys   or  dues, — iu   c;;s.b  cf  Uim^n  }  any  others  who  joined  iit  that  slcUuf  urn.'    2*11/, 


auiiliary,  and  voluntnry  wa:s:  in  c.Tic^  of 
particular  or  ordinary'  defence  of  tlje  realm,  as 
upon  reh«?llion  of  su^yects,  or  inroads  by  cne- 
inies,  into  parts,  marches,  or  mnriiime ;  bach 
enemies  I  mean,  as  are  not  greatly  formiilable, 
M  are  apt  to  run  away  when  they  hear  of  any 
force  coming  against  ihem :  in  cases  of  setting 
forth  ships,   for  scouring  the  seas  from  petty 


It  appears  by  the  said^Leges  £dw>  Confess,  c. 
19,  tnat  at  the  beginning  of  Dane^eh,  *  omnis 
'  ecclesis  libera  erat;'  the  reason  given,  '  quia 
'  magis  coufidehant  ecclesic  oration  ibus,  quam 
*  amiorum  delensionibus:'  and  yet4u  the  addi- 
tion to  the  said  Leges,  it  appears  that  William 
Rufijs  imposed  that  tribute  upon  the  church 
also,  and  that  without  common  asaent*    For 


pirates,  so  that  merchants  may  have  safe  pas-    tlie  words  are,  *■  Danegeldum  concesauro  est  ei 


sage :  m  cases  whe»#  rictuols,  or  other  provi- 
fions,  were  taken  from  particular  persons,  by 
way  of  purveyance,  for  soldiers,  or  for  the  king's 
trmy :  in  cases  o(  borrowing  of  money  by  the 
king*8  officers,  for  war,  or  ordinary  or  extraor- 
dinary defence :  in  cases  of  taking  money  or 
Koods  against  the  owner's  consent,  by  warrant 
for  the  kin^*s  use,  for  war,  or  olhir  manner  of 
defence:  m  cases  where  panicular  men's 
ihipSf  horses,  or  armour,  were  lost  in  the  wars: 
in  cases  wliere  private  men's  houses  were  used 
inHhe  king's  service:  lastly,  in  cases  of  general 
and  extraordinary  defence,  ^here  the  king 
had  sufficient  aids  for  that  purpose  granted  to 
him  in  parliament.  Although  I  confess  it  be 
true,  that  the  king  in  all  these  cited  cases,  must 
pay  of  his  qwu,  without  imposing  upon  the  sub- 
ject ;  yet  I  say  that  those  cases  come  not  close 
to  our  case  I  for  every  of  those  cases  hath  a  ma- 
nifest, particular,  and  just  reason ;  but  none  of 
these  reasons  are  applicable  to  the  case  now 
in  f|uestion,  as  is  eusy  to  demonstrate,  if  a 
man  would  enter  into  every  of  these  particu- 
lars; which  I  ftirhear,  for  saving  of  time. — And 
these  records  being  taken  away,  the  ntultitude 
of  the  vouchers  on  Mr.  Ilampdeu's  side  v«ill  be 
greatly  abated. 

Thirdly,  The  case  of  the  ancient  tribute 
called  Danegelt,  of  which  Mr.  HampHeh's 
tounsel  hath  spoken,  though  it  'come  nearer 
than  any  of  the  former  mentioned  casfs,  yet  it 
much  cfifrers  from  the  chai^ge  imposed  iu  our 
case. 

It  hath  been  said  on  Mr.  Hampden's  side. 
1.  That  Danegelt  was  not  imposed,  but  by 
common  assent  of  parliament.  9.  That  afreV 
it  was  so  imposed,  it  was  released  by  Edward 
the  Confessor.  3.  That  it  hath  been  now  an 
long  uncollected,  Uiat  it  is  scarcie  knov«n  what 
it  was. 

To  the  first  I  answer.  That  the  proof  or»ed 
that  it  was  created  by  parliameot,  is  at  the  best 
but  a  conjecture.  It  hath  been  said,  that  the 
words  of  Leges  Edw.  (^nfessoris,  c.  12,  are  in 
one  pbce,  *  statutum  est  Danegeldum  annua- 

*  tlm  reddty  &c.'  and  in  another  place,  *  Dane- 

•  geldi  redditio  primitus  institute  est,  ike'  And 
$lmiutum  is  a  proper  word  for  an  act  of  parlia- 
nienty  a  statute.  But  in  my  understanding  it 
is  apparent,  that  it  had  not  creation  by  common 
assent  in  parliament,  but  only  by  regal  autho- 
rity; or  at  the  most  by  the  king,  wiS  his  great 


lerdi  aisMitty  which  ia  thoM,  wd  »ft«r  times,    crowa  by  act  of  parliament,  see  9u  &.  ^  £  2 


'  a  baronibus,  non  lege  statutum  neque  finna- 

*  turn  ;'  and.  certainly  those  barons  by  wliom  it 
was  conceuiun,  were  not  all  tlte  baronage,  for 
it  is  plain,  that  the  bishops  and  mitred  abbots 
did  not  consent.    3dly,  In  that  cianse  where 

*  statutum  est'  is  used,  in  Leges  Edw.  Confess, 
the  Danegelt  is  said  tn  be  12d.  *  ex  unaquaque 
'  hida;'  and  afterwards  it  doth  appear  that  it 
was  made  4t.  by  William  Rufus,  '  ex  unaqua- 
'  que  hida,  ecclesiae  non  excepta  ;'  which  in- 
crease was  most  unjust,  if  no  more  but  lid,  was 
limited  by  conunon  assent  at  first. 

To  ilie  second,  I  answer,  with  sir  Henry 
Spelman's  distinction,  there  wc^^  two  kinds  of 
Danegelt;  one, /ad  pacandos  Danos;'  ano» 
titer,  *  ad  arccndos  Danos,'  and  other  pirates. 
It  may  he,  that  the  Conft^ssor  released  that 

<  ad  pacandos,'  for  the  Danes  troubled  not 
this  kingdom  in  his  time,  they  had  enough  to 
do  then  at  home,  and  so  there  was  no  cause  of 
collection  of  any  taxes  '  ad  pacandos  Danos :' 
and  though  it  was  de  fucto  exacted  by  the 
Danish  kings  before  £dward  the  ConAsssor, 
viz.  Canute,  -  Harold  Harefoot,  and  Ilardica- 
nute,  it  was  unjustly  taken  by  them,  the  causa 
of  grant  of  it  ceasing  in  their  time  of  sovereignty 
here ;  and  that  might  be  tJie  cause  of  the  Coo« 
fessor's  dream,  that  he  saw  the  devil  dcmciog 
upon  the  money  collected  in  his  time  for  Dane- 
gelt :  which  supposition  of  a  vision  occa- 
sioned him  to  release  it,  as  it  is  written.  But 
certainly  the  Danegelt  '  ad  aroendos,'  &c 
was  not  released  by  Edward  the  confessor ; 
for  it  appears  in  Tilbnriensis,  liefora  cited,  that 
'  Danegeldum  sub  indigenis  regibua  solve batur 
'usque  ad  tempus  Willielini  primi;'  if  *  suh 

.  *  indigenis  regibus,'  then  under  the  Confessor. 
— Again,  it  appears  in  Leges  U.  1,  c.  16,  that 
Danegelt  was  in  tliat  king's  tine  a  duty  to  the 
king:  for  tiie  words  are, • '  Daaegeldum  si  ad 
'  termitmm  non  reddatur  recta  emendeCur  ;* 
ergo,  not  released  by  his  predecessor  Edward 
the  Confessor.  I  further  find  to  Ranulpbiii 
Cestrensis,  that  *  Stephanas  rei/regnuro  iniem, 

<  Danegeldum,  i.  e.  9$,  ad  hidaoi,  quee  anieces- 

*  sores sui  singulis  aanis  acoipiebant,in  stenuMB 

*  condonavit :'  which  '  omdooavi^  shews  thai 
he  as  a  king  dejacto,  had  a  right  tou,  ergo,  au 
formerly  released.  But  for  the  validity  <)f  wcfa 
a  release  by  k.  Stephen,  a  wmmSnft  imaif>er, 
tending  to  the  diminotioa  of  the  crown,  espe* 
cially  if  it  were  of  a  tribute  graBted  to  the 
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To  the  third  I  auawer,  That  iris  true,  it  is 
obscure  what  the  Danegeit  w:is;   you   have 
faecu:(i  bj  what  has  been  ciieJ,  mention  of  Is. 
Si.  and  4s.  to  be  the  uitn  of  it ;  and  truly,  I 
4:hink,  it  was  more  or  less,  according  to  the 
occasion  of  the  money  for  the  defence:  ihe 
tribute  '  ad  pacandos  Danos,'  I  believe  at  first 
was  but  13 J.  out  of  every  hide,  yet  aiterwards 
increased  by  the  three  successive  kings^  Danes 
themselves,  for  I  find  it  ivos  at  fir^t  but  about 
10,000/.  per  ann.  it  after  was  raised  to  S0,000/. 
then  to  40,000/.  and  lastJy  to  near  50,000/. 
which  huge  sdra  was  in  these  times  a  burden 
insupportable  to  the  people.     Btit  however, 
tlie  uncertainty  of  the  sum,  especially  if  yt>u 
understand  that  whicii  was  collected,  *  ad  ar- 
*  cendos  Danos,'  is  a  clear  prool^  that  it  was  not 
cre;tCed  by  act  of  parliament,  for  then  the  sum 
thereby  certain  could  not  be  mounted. — AH 
historians  do  agree,  that  the  original  time  of 
Daiie^elt  was   in  k.  £thelred*s  reign.     I  ob- 
serve, that  k.  Ethelred  she%vcd  himself  weak 
nnd  improvident,  in  that  he  looked  not  to  rnise 
means   for  defence  of  his  realm  against   the 
L>;(ues  in  time ;  but  when  the  Danes  were  mas- 
ters,'then  lie  began  to  provide  against  them. 
And  for  that   cause  divers  of  our   historians 
IV hie,  that  he  was  called   by  a  nick-namr, 
Ktbelred  the  Unready.     But,  on. the  other  side, 
we  the  subjects  of  England,  who  enjoy  our- 
selves and  what  we  have  in  peace,  through  his 
majesty's  royal  care  and  providence,  have  caus6 
to  yield  to  our  sovereign  k.  Charles,  the  ho- 
nourable name  of  Charles  the  Read  v,  or  Charles 
the  Provident. 

But,  to  return,  the  differences  between  the 
AiUtcnt  Daney;elt  and  the  charge  in  our  case 
are  apparent  and  many ;  for  the  Danegelt  was, 

1.  Annual :  oars  is  due  only  in  case  of  ne- 
cc»sity.  2.  It  was  collected  oat  of  hides  of 
land,  and  thence  called  Hidnge:  ours  is  col- 
lected out  of  personal  as  well  as  real  estates. 
3.  It  was  a  tribute  of  money:  ours  a  provision 
of  sliipping  and  armour  in  kind.  4.  It  was 
ng'iiust  pirates :  ours  is  for  common  defence  ol 
sini  nnd  land.  5.  It  was  not  general :  clergy 
find  clergymen  were  ori(;inally  exempt :  ours  is 
general,  upon  all  without  exception. 

Lrge  the  words  of  the  authorities  under 
written,  frooH  wlieoce  many  observations  and 
good  conclusions  may  be  drawn  touching  Dane- 
gtit. 

Leges  £4w%  Con^^^ss*  c>  1^* '  Dane|:e)di  red- 
'  ditio,  propter  piratas  primitus  instituta  est, 

*  patriani  enim  infestantes  vestationi  ejus  pro 
^  posse  suo  tnsistebant;  ad  quorum  insolentiam 

*  reprirnendam  scatutum  est  Danegeldum  an- 

*  nuatim  reddi  sc.  1%  deaarios  ex  unaqunque 

*  hida  totios  patrise,  ad  conducendum  eos  qui 

*  piratarum  irruptioni  resistendo  obviarunt.  De 

*  hoc  quoque  Dauegeido  libera  erat  omnis  ec- 
'  ctesia,  quia  magis  confidebant  ecclesiie  orati- 

*  unibus,  quam  armorum  defensionibus. — Hanc 
'  libertatem   tenoit  An^lorum  ecclesia,  usque 

*  ad  tempus  Willielmi  j  anions.  Danegeldum 
'  concessum  est  ei  baronibus,  non  lege  statu- 
^  cmn,  neque  firmatam }  ted  haboit  necessitatis 


*  causa  ex  unnqanque  hida  4  solidos,  ecclesia 

*  non  excepta.* 

The  Black  Book  of  the  Exihqquer,  written 
in  king  Henry  5i*s  time,  in  that  part  which  is 
Tilburiciisis's  work,  or  the  Magister  ad  Disci- 
pulus,  it  is  lib.  c.  28,  not  c.  11,  as  it  is  mis- 
printed in  learned  sir  llenry  Spelinan's  Glossa- 
ry.— *  Ad  Danos  arcendos,  a  regibus  Anglicis 
'  statatum  e^t,  ut  de  singulis  hidis  jure  quodnm 

*  perpotuo  duo  solidi  ai'gentei  solverentur  in 
'  usus  virorum  fortium,  qui  perlustrantes  mnri- 
'  tima    inipetum    hostium    reprirnerent. — Qui 

*  igilur  principal  iter  uro  Dnnis  institutus  est  hie 
'  redditus,  Dancgeliium  diciiur,  hie  sub  indi- 
'  genis  reirihus  solvebaiur  n^que  ad  teutpora 
'  re;;is  Williclcni  primi.  *  Ipso  nnraq;  regnante, 
'  tarn  Dan'  quam  cater'  terne  maritsq;  praidon' 

*  host  lies  cohibetur  incursus.  Cum  erpo  diu 
'  solvissct  terra,  sub  ejusdem  ret:is  imperio,  no- 
'  luit  hoc  ut  annnatim  s;)Iverctur,  quod  fuerat 
'  urgetUe  necessitate  beliicc  leiiipestntts  exac- 

*  tum,  nee  taraen  omnino  propter  inopinatos  ca- 

*  SOS  diinitti. — Raro  ii»itur  tcmporibus  ejus  vel 

*  successorum  ipsius  solutum  est,  hoc  cit  cum 

<  ab  exterih  geiitibus  bella  vel  opiniones  bello- 

*  rum  insurgebnnt. — Verum  quocunq  ;  tempore 
'  solvatur  ab  ipso,  liberi  sunt  qui  assident  ad 

*  Scaccurium,  ut  dicitur,  et  vicecomites,  &c. 

Leges  11.  1,  c,  16.   *  Danegeldum,  i.  e.  12(f. 

<  ex  unaquaq;  hida  per  annum,  si  ad  termitvum 

*  non  reddatur,  wita  emendetur.* 

Fourthly,  I  affirm,  with  some  clearness,  under 
favour,  That  the  charge  now  demanded  is  not 
within  the  ancient  acceptation  or  signification 
of  the  words.  Aids,  Mises,  Prizes,  Taxes,  or 
Talliages,  which  it  is  to  be  agreed  cannot  be  ex- 
acted hy  the  king,  without  consent  in  parlia- 
ment.    Neither  is  it  within  the  compass  of  th^ 
word  Subsidy,  which  may  not  be  levied,  but 
Upon  grant  of  it  in  parliament.    Aids,  if  you 
take  the  word  in  a  general  sense,  they  were  of 
two  kinds:  1.  Such  as  were  aids  and  services 
too,  as  *  pur  faire  f\tz  chevalier,  pur  file  marier.' 
That  kind  of  aid,  common  persons,  who  had 
seigniories,  had  ri^ht  unto,  as  well  as  the  king. 
No  colour  of  comprehending  this  kind  of  aids, 
within  the  word,  Aids,  pertinent  to  this  ques- 
tion— To  the  2d  kind  of  aids,  were  sums  of 
money  from  the  suhject  to  the  king,  by  way  of 
help,  *  nd  agendo  regis;'  asfor  making  of  cas- 
tles, buildin?  of  brid|ies,  helps  for  voluntary  or 
auxihary  wars,  or  for  the  king  to  do  his  plea« 
sure  with,  and    the  like. — See  Pari.  Roll  11 
lieu.  4,  n.  45,  20,000  marks  granted  to  the 
king  by  the  name  of  an  Aid,  '  ent  a  fair  son 
'  pleasure.'    And  Rot.  Pari.  25  Ed.  3,  n.  12, 
where  the  application  of  the  word  Aid  to  such 
a  purpose,  is  distinguished  from  othef  payment 
to  the  king. — Mises  were  presentations  in  kind 
of  a  benevolence,  upon  a  king's  first  coming  to 
his  crown;  such  are  yielded  at  this  day  in 
Wales,  to  a  prince  of  Wales. — Prises  are  taking 
of  part  of  the  subjects  goods  from  them  to  the 
king's  use,  without  pay ;  hence  prisage  of  winef 
at  this  day. 

*  Taxes  et  Tallages,  in  Quinzim.  B.  9,  S4  H. 
*  8,  Not;»  par  exposition  de  ceux  del  Etcbeoq; 
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*  que  tax  et  tallage  u*est  auter,  mes  dismes,  i 
'  quinziiii,  ou  auter  sub^idie,  i^rant'  per  parlia- 

'  ment.  £c  le  q\iinziin  est  rics  laye^,  et  le  disnie 

*  est  de  clergie  etest  dVstre  levy  de  leur  terr'  et 

*  le  disine  et  le  quiDzim  de  lais  est  del  hiens,  sc. 
'  decimam  partem  bonorum  in  civitaiibus  et 

*  burgis,  et  15  partem  boiiorum  des  laies.  in 
'  priaiii  que  luit  levy  in  aucuas  temps  8ur  lour 

*  bims,  viz.  del  aids  sur  l«>ift-  terres  que  fuit 

*  Viild  troublous,  mes  ^jrs  test  levy,  secundum 

*  ratum  teirarum  euarum  per  verges  de  terr'  et 
'  nuter  quaniite«,  issnic  que  ore,  tout  science 
^  lour  ccrrenty  in  chuu  vill  et  puis  par  tout  le 
'  realme  mes  il  €?st  encore  levy  iu  abcuns  lieux 
'  sur  lors  biens,  mes  inpiusiorS  lieux,  si\r  lors 

*  ters. — Subsidies  quid  ebon    conust,  sc.  cer- 

*  taine  some  sur  k?  pound  del  rat'  de  terr*  ou 

*  biens,  come  upp'  in  les  Acts  de  Parliantcnt  de 

*  grant  del  snbbjdif .' 

Fifihly,  It  cannot  be  said,  tliat  the  present 
case  is  to  be  stated  so,  as  unless  the  charge 
commanded  be  obeyed,  an  assured  infallible 
ruin  and  subversion  oV  this  kingdom  will  happen, 
and  that  instantly.  In  such  u  case,  *  quid  non' 
is  lawful ;  and  hnppy  he  who  by  doing  any  ex- 
ploiti  can  sav'e  the  ship  from  sinkmg,  tite  body 
from  falling. 

Sixthly,  (t  is  to  be  ob^cnred,  That  the  prin- 
cipal command  in  the  shipping-writ,  is  not  to 
levy  money,  it  is  to  provide  a  ship ;  which  ship 
being  to  be  provided  at  the  charge  of  a  muhi- 
tude,  in  re^^urd  the  thing  cann«>t  be  done  any 
manner  of  way,  but  by  the  means  of  that  which 
is  *  mensura  rerum,*  nantely,  money,  therefore 
ihe  instructions  in  ihe  shipping-writ  are  not 
only  apt,  but  necessary ;  that  an  assessment  he 
made,  whereby  propgitionable  sums  of  money 
^may  be  collerttd,  fur  the  provision  oi  the  thing 
comn^anded :  And  thereupon  it  may  be  said, 
'that  the  sum  assessed  upon  every  one,  and  in 
our  case  upon  Mr.  Hampden,  is  not  a  debt  vi 
termini^  but  is  rather  a  duty  to  be  performed, 
ns  a  means  conducing  to  the  principal  end  : 
The  lefusal  of  performance  of  which  duty,  is  a 
refusal  to  obey  the  principal  thing  commanded, 
'  Qui  i)e::at  medium,  destruit  linem.'  And  the 
ftrincipai  thing  commanded,  being  of  a  kind 
concerning  the  commonwealth;  the  king,  who 
is  the  head,  thesoverci};n  ol  the  commonwealth, 
and  who  hath  as  incident  to  his  regal  office, 
power  oi  coercion,  is  by  law  to  exercise  such 
his  poller  of  coercion,  to  in  force  such  as  refuse 
to  join  vfith  others  in  performance  of  that  which 
is  commanded  for  the  commonwealth. — And 
this  being  the  true  state  and  way  of  the  pro- 
ceedings, in  the  present  case ;  it  is  apparent, 
that  thtm^h  the  Scir*  Fac*  against  Mr.  Hamp- 
den be  in  the  king's  name,  yet  it  is  not  to  have 
execution  as  for  tfie  king's  money,  or  as  for  a 
debt  due  to  the  king  from  Mr.  H.'.mpden  :  But 
us  is  m^niftst,  if  the  whole  contexture  of  the 
writ  of  Scir'  Fac'  be  observed,  it  is  nothing  else, 
tut  to  brln^  on  a  declaratory  payment.  That 
Mr.  Hampden  ou^iht  onerari  to  the  payment  oi 
the'  §0*.  assessed  upon  him.  So  that,  with  liis 
fjOJ.,  together  with  the  other  money  of  Bucking- 
{^ag^ahire-meo;  assessed  also  upon  every  of 


rliem  particularly,  the  ship  coimnanded  firom 
the  county  of  Btickingham  may  be  provided. 

Seventhly,  and  lastly,  Having  declared  of 
what  nature  our  case  ii»  not,  I  come  now  to  tell 
you,  what  the  state  of  it  is.  The  true  state  of 
our  question  must  be  made  out  of  the  whole 
record,  or  pleadir'g  of  tlie  case,  the  matter  of 
fact  wherein  the  defendant  hath  coofessed,  (as 
I  noted  in  the  beginning,)  Jn  the  Writ  of 
Au^.  11  Car.  and  in  the  Writ  of  Mittimus, 
there  are  causes  expressed,  of  the  issuing  of  the 
Writ  of  Aug.  11,  or  the  Shipping-Writ;  those 
causes  are  several,  but  not  to  be  severed,  all  of 
them  are  to  be  laid  together  into  the  balance. 

1.  *  Piratae  congre^ati,*  upon  the  English 
seas.— 2.  *  Pirataj  navigium  indies  preparantes, 

*  ad  mercatores  ulterius  molestandos,  et  ad  reg- 
'  num  gravanduro.* — 3.   *  Pcricula'  are  *  Un- 

*  dique  regno  Anglian  in  his  guerrinis  tempori- 

*  bus.* — ^Those  *  perioula'  do  *  imroinerc  regno, 

*  nisi  cifius  remedium  ponatur ;'  where  the 
word  *  citius*  is  a  comparative  word,  relative  to 
slow  ways  of  remedy,  amongst  which  parlia- 
ments is  one. — 5.  '  Regi  et  subditis  convenJt, 

*  omni  nun  poteiint  fesiinatione  accelerarc,  ad 
'  regni  defensionem,  maris  tuitionem,  et  securi- 
'  tatem  subditorum.' 

Out  of  all  those  positions  it  appears,  Tliat 
tJiere  is  in  the  case  real  and  manifest  peril ;  not 

*  panicus  terror/  fear  without  cause;  *  Tempora' 
are  *  de  facto  guerrina,'  there  is  *  de  facto 
'  navium  congregatio.' 

Again,  we  must  observe,  That  in  this  case, 
1.  The  command  is, '  ad  proficiscendnm  cuin 

*  navibus  r«;is :'  So  the  king  himself  is  to  join 
with  the  subject  in  the  common  defence :  Here 
is  not  a  *  quod  libi  fieri  non  vis :'  Uwe  i$ 
rather  a  contriiutio,  than  a  trihutio.'^Q.  The 
ships  and  arms  to  be  provided  are  to'conlinpe 
the  subjects  own  in  property  :  The  king  doia 
not  assume  the  property  of  them  to  himself; 
he  only  commands  item  to  be  made  and  osed 
for  tlie  common  defence.  This  appears  hjf  the 
words  (*  ud  proficiscendum  cum  navibus  nos- 

*  tris.')    So  the  writ  sets  a  distinction  between 

*  naves  no»trae,'  (that  is,  the  king's)  and  il>« 
ships  to  be  provided.  See  the  like  of  tl>is,  ni. 
28  &c  29  Ed.  J,  Communia,  «vith  the  Knigs 
Remembrancer,  for  galliea  commanded  upon 
the  like  occasion  ;  and  P.  5,  £.  2,  and  P.  13, 
E.  2,  with  the  King's  Remembrancer,  '  inter 

*  brevia  directa  baronibus.'— 3.  The  subjects 
are  commanded,  in  this'  case,  to  be  at  the  ex- 
pences,  *  Um  in  victualibus,  quam  hoiuinum 

*  salariis  ad  guerram  necessariis.*  This  I  shall 
prove  clearly  anon,  to  be  consonant  to  la^i 
and  warranted  by  many  precedents,  in  the  like 
cases.— 4.  All  the  counties  of  the  kincdoro,  that 
is,^  all  the  kinedom  in  general,  is  chaiged,  n&t 
any  spared ;  the  clergy,  the  king  himsell,  ar« 
to  join  io  the  provisions.— 5.  The  final  end  and 
scope  of  all  this  preparation  is '  Delensio  reguJ, 

*  luitio  maris,  retrntio  doroinii  maris>  seconta* 

*  subditorum,  salus  reipublicae.' 

But  Mr.  Holborne  liaih  objected,  That '  sjlus 
'  rcipublicse  periclitabatur'  is  not  to  be  taken 
as  part  of  ibis  case,  because  it  is  opt  in  ^  ^^^ 
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of  Aag.  11  Car.  bat  is  iowrred  into  tiie  Mitti- 
mus, above  two  years  after ;  and  he  saitb, 
That  Mr.  Hampden  could  not  know  11  Car. 
that  at  that  time  '  solus  reipublicae  periclitaba- 
'  tur;'  and  therefore  he  is  not  to 'be  blamed 
for  refusing  to  pay  his  assessment,  which 
vras  before  the  Mittimus^  and  grounded  only 
upon  the  writ  of  Aug.  11  Car. 

He  further  observed,  That  in  the  subsequent 
shippingrwrit,  that  clause  is  expressly  now  pat 
out.  To  this  I  answer.  1.  It  is  true,  that 
'  salus  regni'  is  not  in  express  terms,  or  in  those 
identical  words  in  the  writ  of  Aug.  11,  but  it  is 
expressed  in  that  writ  in  words  equipollent. 
2.  If  it  were  not  contained  in  that  writ  in  words 
equipoUent,  yet  it  enforces  the  words  in  that 
writ  in  matter  pursuant,  or  not  uevT,  or  different 
from  it ;  nnd  so  is:out  of  ihe  rules  of  departure, 
wherein  if  it  were,  it  were  a  go'>d  exception 
in  strictness  of  pleading.  3.  That  clause  in 
the  Mittimus  by  way  of  declaration  or  significa- 
tion to  the  barons,  what  the  reason  was,  that 
moved  the  king  to  i^ue  the  first  writ ;  and  the 
barons  are  to  take  notice  of  it,  as  well  as  of 
the  clause  in  the  Mittimus,  wjierehy  the  king 
signifieth  to  them,  that  he  had  sent  the '  like 
writs  as  that  of  Aug.  11  to  all  the  counties  of 
£ngland ;  And  this  is  a  declaration  of  that 
meaning  wjiirh  the  king  had  in  the  beginning. 
By  Dowman's  Case,  Co.  9.  after  assessment 
executed,  or  a  fine  levied,  a  d(  claration  may  be 
made,  to  what  use  that  fine  or  asse<>sraent  was. 

In  a  word,  the  state  of  our  Case  is  thus ; 

*  Dominium  maris,  et  sulus  reipublicas  pericli- 

*  tabatur,  convenit  regi  et  subditis,  omni  qua 

*  poterint    fesiinatione   nccelerare    ad    dtfen- 

*  sioneni  regni,taitiouem  maris,  etsecuritatem.' 

Now  whether  to  set  the  commonwealth  (ree 
and  in  saiibty  from  tlii;*  peril  of  ruin  and  destruc> 
tiou,  the  king  may  not,  of  his  own  royal  au- 
thority, and  without  common  absent  in  parUa- 
inent,  impose  a  charge  upon  his  subjects  in 
general,  to  provide  such  sliipping,  as  is  neces- 
sary, in  his  royal  judgment,  to  join  with  his 
majesty's  own  ships,  and  to  attend  them  for 
such  time  as  his  majesty  in  his  royal  wisdom 
shall  think  fit,  and  also  to  enjoin  them  to  be 
themselves  at  the  expeiices,  '  tani  in  victuali- 

*  bus  quam  hominum  salariis,  et  aliis  ad  guer- 

*  ram  necessariis  ?* 

I  would  be  loth  to  irritate  any,  ditfering  in 
opinion  from  me,  with  provoking  or  odious 
tenns;  but  I  cannot  more  fully  express  myself, .' 
(and  so  I  desire  it  may  be  taken  as  an  expres- 
sion, and  not  as  a  comparison)  (ban  in  saying. 
That  it  is  a  dangerous  tenet,  a  kind  of  judaiz- 
ing  opinion,  to  hold,  That  the  weal  public 
must  oe  exposed  to  peril  of  utter  ruin  and  sub- 
version, rather  than  such  a  charge  as  this,  which 
inay  secure  the  commonwealth,  may  be  im- 
po!»ed  t^ry  the  king  upon  the  subject,  without 
common  consent  in  parliament.  So  that  the 
security  of  tlie  commonwealth,  for  the  very 
subsistence  of  it,  must  stay  and  expect  until  a 
parliament  provide  Jor  it ;  in  which  interim  of 
tirae^  it  is  possible,  nay,  apparently  probable, 
^^Af  ia  »  v^anner  to  be  prf^umecl,  ;hat  all  may 


be,  yea,  will  be  brought  to  a  final  period  of 
destruction  and  desolation. 

All  know,  that  the  Jews  were  so  strict,  that 
they  would  not  use  means  ibr  defence  of  them- 
selves, and  their  country,  upon  their  Sabbath. 
Their  enemies  took  iSie  advantage,  and  ruined 
their  state. 

The  Second  General  Head. — I  now  come  to 
my  Second  general  head,  wherein  I  proposed 
to  consider  of  the  fu'ndamaiital  policy,  and 
maxims,  and  rules  of  law,  for  the  government 
of  this  realm,  and  of  the  reasons  of  law  perti- 
nent to  our  case,  which  are  very  many.  I  will  » 
hriefiy  and  severally  point  at  those  i%hich  make 
impression  in  me. — 1  It  is  plain,  that  ai 
origmaliy,  even  before  the  Romans  time,  the 
frame  of  this  kingdom  was  a  monarchical  state, 
so  for  divers  hundreds  of  years  past,  upon  tiie 
Romans  desertion  ol'it,  and  atier  the  heptarchy 
ende'l,  it  was,  and  continued,  and  still  con- 
tinuetb  monarchical.  And  our  gracious  sove- 
reign i«»  a  mo n arch p  and  the  rights  of  free 
monarchy  appertain  urto  him;  and  yet  still 
^iih  this,  that  he  niust  *  leges  ad  consuetudines 

*  regm'sei vare,  et  prscipue  leges  et  consuetu- 
'  dines  et  liber tatrs  a  glorioso  rege  Erlwardo/ 
(that  i*,  Edward  the  Confessor)  *  clero  populo- 
'  que  concessas ;'  as  appears  in  the  old  Magn. 
Chart,  fol.  164,  tit.  *  juramentuni  regis  qoando 

*  coronatur.'  2.  Where  Mr.  .  Ilolbome  sup- 
pi  tsed  a  fundamental  policy  in  the  creation  of 
the  frame  of  this  kingdom,  thftt  in  case  the 
monarch  of  England  should  be  inclined  to  ex- 
act from  his  subjects  at  his  pleasure,  he  should 
he  restrained,  for  that  he  could  l;ave  nothing 
from  them,  but  upon  a  common  consent  in 
parliament. 

He  is  utterly  mistaken  herein. — I  agree  the 
parliament  to  be  a<  most  ancient  and  supreme 
court,  where  the  king  and  peers,  as  judges,  are 
in  person,  nnd  the  whole  body  of  the  commons 
representatively.  There  peers  and  commont 
may,  in  a  fitting  way,  *  pnrler  lour  meat,'  and 
shew  the  estate  of  every  part  of  the  kingdom ; 
and  amongst  other  things,  make  known  their 
grievances' (if  there  be  any)  to  their  sovereign, 
and  humbly  petition  him  for  redress. 

But  the  former  fancied  policy  I.  utterly  deny. 
Tlie  law  knows  no  such  king-yoking  policy. 
The  law  is  of  itself  an  old  and  trusty  servant  of 
the  kiufs's ;  it  is  his  instrument  or  means  whick 
he  uscth  to  governJiis  people  by, — I  never  rend 
nor  beard,  that  Lex  was  Rex;  but  it  is  coin- 
mon  and  most  true,  that  Rex  is  Lex,  for  he  it 

*  lex  loquensj'  a  hvin;!,  a  speaking,  an  acting 
law :  and  because  the  king  is  *  lex  loqucns,' 
therefore  it  is  said,  that '  rex  cense lur  habere 

*  omnia  jura  in  scrinio  pectoris  sui.' 

There  are  two  maxims  of  the  law  of  Eng- 
land, which  plainly  disprove  Mr.  Holbornes 
supposed  policy.  The  first  is,  '  That  the  king 
'  is  a  person  trusted  with  the  state  of  the  com- 

*  monwealth.'  The  second  of  these  maxims  is, 
'  That  the  king  cannot  do  wrong.'  Upon  these 
two  maxims,  the  *  jura  summae  majestatis '  are 
grounded,  with  ivhich  none  but  the  king  him- 
self (not  bit  high  court  of  parliament  withoat 
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leave)  bath  to  meddle,  fts,  UBinely,  war  and 
peace,  value  of  coin,  parliament  at  pleasure, 
power  to  dispense  with  pentU  l.ms,  and  divers 
oUiere ;  amongst  which  I  range  these  also,  ot' 
r^al  power  to  command  provi<!tion  (in  case  of 
necessity)  of  mcuis  from  the  subjects,  to  be  ad- 
joined to  the  king's  own  means  ior  the  defence 
of  tiie  common wcnlth,  for  the  pi*eservation  of 
the  *  salus  rcip/  Otherwise  I  Ao  not  under- 
stand how  the  king's  majesty  may  be  said  to 
have  the  majestical  right,  and  power  of  a  free 
monarch. 

It  is  Bgreed,  that  the  kinj;  is,  by  his  rei;al  of- 
fice, bound  to  defend  his  pcgpl<?  ap;ainsc  to  reign 
enemies ;  our'books  are  sa,  F.  Na.  fol.  118,  *  Est 

*  a  intendre  que  le  roy  doit  de  droit ;  saver  et 

*  defendre  son  real  me  com'  vers  le  meere, 
'  com'  vers  enemies/ — Jtiramentum  Regis,  cit- 
ed before,  *  servnbis  ecclesis  Dei,  clero,  et  po- 
'  pttlo,  paceni  ex  integro  secundum  vires  tuas  ;* 
if  *ex  integro,'  tun  a^iuinst  all  disturbers  of 
the  general  peace  amongst  them,  most  chiefly, 
tn  my  judgment,  against  dai)t:crou9  foreignei-s. 

Bracton  and  GianviU,  in  the  tVont  of  their 
bpoks,  published,  That  the  king  must  have 
arms  as  well  as  laws ;  arms  and  sCren»th 
ttsninst  foreii^n  enemies,  laws  for  doing  justice 
'at  home.  Certainly  if  he  must  have  these  two 
necessaries,  he  nmst  be  enabled  with  means  for 
them,  and  that  of  himself,  not  dependent  '  ex 
'  aliorum  arbitrio  ;'    fur  it  is  '  regula  juris,  lex 

*  est,  quando  quis  aliqutd  alicui  concedit,  con- 
'  cedit,  et  id  sine  quo  res  ipsa  esse  non  potpst.' 

3.  Though  I  have  gone  ali  eady  very  high,  I  shall 
go  yet  to  a  higher  contemphition  of  the  funda- 
laental  policy  of  our  laws  :  which  is  this,  That 
the  king  of  mere  right  ought  to  have,  and  the 
people  «if  mere  duty  are  bound  to  yield  unto 
the  king,  supply  for  the  defence  ot  the  kinc- 
ciom. — ^And  when  the  parliament  itself  doth 
grant  supply  in  that  case,  it  is  not  merely  a  be- 
nevolence of  the  people,  but  therein  they  do 
Ml  act  of  justice  and  duty  to  the  king. — I  know 
the  most  solemn  form  of  parliament,  and  of  ihc 
humble  expre^ion  of  the  coinmons,  of  their 
hearty  affection,  and  good  will  to  their  king,  in 
tendering  to  him  their  bills  of  subsidies  or  fif- 
teenths. 

Rot.  Pari,  9  Hen.  4,  n.  T.  There  is  a  nota- 
ble record  of  the  very  right  of  the  commons,  in 
the  form  of  grant  by  parliament  of  supply  to 
the  king:  Archbisliop  Arundel,  then  Lord 
Chancellor,  in  his  speech  to  the  houses,  took 
ibr  his  theme  '  Regent  houorificate,'  it  being 
then  a  time  of  instant  necessity. — ^Tha  com- 
mons, in  their  grievances,  complained  of  the 
default  of  safeguard  of  the  sea,  towards  which 
they  had  granted  a  subsidy  before  ;    '  £t  pour 

*  taut,^  (Note  tliis  for  the  reason,  it  was  not 
epokeo  simply,  as  Mr.  St.  John  urges)  but  *  pur 

*  tant  que  ills  ne  sont  obliges  a  eel  guerre  sus- 
^  teyner,  mes  sont  discbarg'  de  re  exant ;'  and 
they  petitioned,  That  accordingly  it  would 
please  the  king  to  discharge  the  commons,  but 
^le  king  did  not  discharge  them,  quod  not  a. 
Aftfr  this,  the  Record  goeth,  that  there  was  a 
tooference  between  the  king  and  lords,  of  the 


state  of  the  realm,  and  of  the  defence  of  n. 
And  in  that  conference,  the  king  asking  ifae 
lords  advice,  they  answered,  That  a  teoib  sivi 
half  a  tenth  was  neces»arv  from  tiie  borough, 
and  a  filteenth  and  half  from  tlie  rett  o(  the 
people.  Tliis  confierencc  and  advice  bemgit- 
portcd  to  the  houie  of  commons,  the  record  ii, 
'  lis  fuer  grandement  distorbe  en  dist'  ceti  des* 
'  tre  en  gnind  derogation  de  lour  hberties.* 
The  diAturbance  was  so  great,  thai  the  kin; 
himself  took  paijis  to  pacify  them.  Upon  this 
Record  it  appears,  and  I  confess,  that  the  com- 
mons offering  up  of  the  bill  of  fifteenths,  and  90 
of  subsidies,  to  the  king  in  parliament,  isa  ino^t 
material  form,  and  serves  to  make  g(Jod  and 
happy  expressions  of  love  and  unity  between 
the  head  and  meiiiKcr^,  the  king  and  his  »ub* 
jccts.  But  btill  I  say,  that  it  is  the  king's  nj;:! 
to  have  supply ;  that  supply  is  a  duty,  not 
merely  a  benevolence  from  tlic  people,  in  cav 
of  necessary  defence  of  tlie  kingdom. — And  itJt 
is  not  my  single  opinion. 

19  II.  6,  64  B.  Hudy  Ch.  Baron,  *Leroyce?t 
'  inherite/  that  is,  hath  right  of  inheritance  10 
have  fifteenilis  in  his  court  of  parlrament :  lor 
the  same  law  uhich  wills  tliat  the  king  defend 
his  people,  wills  also,  that  the  people  grant  to 
him  of  thrir  goods,  in  aid  of  their  defence.— Be- 
sides, I  prove  mine  opinion,  if  any  man  denv  it, 
unanswerably,  out  of  the  very  writ  of  sumuions 
of  parliament :  in  it,  *  Ardua  et  urgemia  uct^o- 
'  tin,  rcgem  statum,  et  defcnsionem  rei^ni  Aa- 
'  glia;  et  occlcsias  concernentia,'  are  meuiiuneJ 
to  be  the  cause  of  parliament. 

Now  I  pray  you  observe. — In  the  writ  of 
summons  to  the  peers  of  the  kingdom,  tbe 
words  are,  <  Super  dictis  negottis  tractaturi  ve- 

*  rumq;  cojicil'  impcnsuri ;'  but  in  tlie  wnt  K>r 
choice  of  kiii;;liis  and  bur^e«ses  to  *eive  for  iiic 
commons,  the  woids  are,  *  itaquod  inihtespru 
'  se  et  communitntc  comitatus  prsedicti,  acdicti 

*  cives  et  burgenses  pro  tc  et  conimnniiaic  ri- 

*  vitatuni  et  burgorum  plenam  potesiaiem  U- 

*  beant '  ^wlrit  to  do  ?)  *  ad  facicudum  et  cu«- 
'  sentirndum  his  qum  tunc  ibidem  de  couiuinni 

*  coucii  o  regni  nosiri  contigerint  ordir.nri  *.uj  ?r 

*  negotiis  nntediciis.' — So  the  words  arc,  *  »- 

*  cere  et  conseutire,'  to  matters  agreed  on  co«- 
cerning  the  defence  of  Uie  kingdom ;  there  are 
no  other  matters  mentioned  in  the  writ  f"!" 
summons  of  iheir  representative  body  :  no  sucli 
wor.is  as  are  in  ihe  peers  writs  are  in  (beir»; 
yet  I  cannot  say,  and  to  I  desire  to  be  conceiv- 
ed, but  that  according  to  the  Record  of  9  Hc^- 
4,  the  commons  may  also  humbly  offer  ihcir 
iulvice  to  the  king ;  they  may  shew  tlieirgficf- 
ances,  and  the  state  of  the  commons :  but  it » 
plain,  that  the  priucipul  duty  belonging  to  tU 
commons  is,  '  facere  et  consentire,'  «ihcr«i« 
there  would  have  been  in  their  writ,  as  wtU  *i 
in  the  peers,  *  super  dictis  negotiis  tractatun, 
'  verumqoe  consilium  impeiMuri.'— Upon  this  1 
pat  the  case,  and  argue  thus :  the  kioj^don 
wants  present  provision^  necessary  for  present 
defence,  to  be  m  readiness ;  this  provisioo,  tbe 
case  $0  falling  oot^  roust  be  so  speedily  made, 
as  tlMU  it  vrouTd  be  dangerovsy  m  npti  of  wbat 
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may  b)p]ien,  to  stny  for  an  assent  in  parlia* 
xucnt.  Weily  ill  this  case  there  is  a  duty  froin 
the  stitiject,  and  a  necessity  that  the  thint>  must 
be  done,  hut  the  necessary  (brin  for  tlie  sub- 
jects as^nt  in  parliatnecu  cannot  be  pursued  ; 
I  dcni.Mid  what*  must  be  done,  or  what  may  be 
done  in  this  case,  niihout  breacii  of  law?— Is 
the  duty  lost  for  want  of  lime  to  ol  serve  the 
form  ?  For  my  part,  I  understand  not  any  rea- 
son that  the  duty,  in  such  case,  should  be  lost ; 
but  I  should  an'rce,  that  were  not  this  a  duly, 
vi  iermini,  which  is  to  come  from  tlie  subject, 
in  such  a  case,  but  only  a  mere  benevolence, 
then  that  such  benevolence  could  not  by  law 
lie  exacted  without  the  essential  part  of  it,  viz. 
the  subjects  assent  in  pailiament. 

4.  I  bonfessy  that  by  the  fundamental  law  of 
Bogland,  the  parliament  is  '  commune  conci- 

*  Hum  regis  et  regni/  that  it  is  the  greatest, 
the  most  honourable  and  supreme*  court  in  the 
Icingdom  ;  that  no  man  ought  to  think  any  dis- 
lionourabie  thing  of  it:  yet  give  me  leave  to 
say,  that  it  is  but  a  Concilium  ;  to  say  so  is  no 
dishonour  to  it :  the  king  may  call  it,  prorogue 
ir,  dissolve  it,  at  his  pleasure ;  and  whatsoever 
ths  king  doth  therem,  is  always  to  be  taken 
for  just  and  necessary. — We  must  consider, 
that  it  is  a  great  body,  moves  slowly  ;  sud- 
den dispatches  cannot  he  expected  in  il.— ^ 
Besides,  though  the  pailiament  cannot  err,  par- 
liaroent*men  may  de  Judo :  every  particular 
member  of  the  house  htith  liis  free  voice; 
some  of  them  may  chance  to  make  scruples, 
where  there  is  no  cause ;  it  is  possible  that 
.some  of  them  may  have  sinister  ends ;  tliese 
things  breed  delays,  so  they  may  disturbances. 
(I  would  to  God,  tbe  late  woful  experience  of 
this  kingdom  had  nut  -verified  these  specula- 
tions.) Yea,  there  have  been,  in  former  times, 
censures  of  parliaments  themselves :  the  good 
parliament,  temp.  Ed.  3,  '  parli  amen  turn  in- 

*  doctorura,'  temp.  Hen.  4,  and  in  the  same 
king's  time,  if  we  believe  my  lord  Coke,  11, 
fo.  113.  Brangwit,  id  aty  tbe  White-Crow  act. 
These  natters  are  considerabie  in  such  cases  as 
Ours  is. — Wherein  apparently  *  Mora  trahit 
'  periculmn,'  and  to  follow  the  rule,  '  Festina 
<  lento/  is  most  dangerous. 

5.  Tlie  point  of  '  retentio  dfi«moii  mans' 
(which  is  in  the  case)  is  not  of  ao  ordinary  con- 
sideration ;  for,  besides  the  anticnt  inbentance 
ami  right  which  the  crown  of  England  hath  io 
it,  it  is  obvious  to  every  jud{>ment,  that  io  the 
continuance  or  not  contiauaoce  of  it  to  the 
crown,  not  only  the  bene  eue,  but  even  the  esse 
itself  of  the  commonwealth  dotkr  consist;  and 
therefore  it  behovetb  the  subjects  acceUrare 
ta  the  tuition  of  it :  slowness  is  an  argument  of 
stupidity,  or  want  of  that  sensilikness  of  the 
<liffiinution  of  that  rtgbt  which  e^ery  subject 
ought  of  riglit,  and  haih  a  cottcerning  reasQn, 
to  propose  tu  himself. 

Notable  ate  the  words  in  the  Scotch  rolls, 
10  Ed.  3,  ouflsb.  3.  In  a  writ  by  the  king  ta  a 
fipraat  part  of  all  the  kingdom;  ^  Considerato, 

*  f  uod  pcegeaitores  nostri  reges  Angliae  donunii 
'  narift  at  tsammarioi  passagii,  totis  prmt9ritis 


'  teroporibus  extircrunt,  et  pluiiumm  nns  tsde- 
'  ret,  si  honor  notter  ni:iu%  nibtns  tempi  iribus 

*  in  ahquo  lederetur.  Quodqut  omnt.»  htmiinet 
'  de  regno  pro  defensione  ejusdeui,  contra  ho^ 
'  tium  invnsiotves,  tenentur  exponerc  ae  et  »un.' 
— 'I  he  writ  wberein  these  wunis  are,  was  a 
command  or  charge  laid  upon  the  subject, 
t«  it  ho  ut  any  warrant  of. pailiament  for  it.— It 
was  a  writ  directed  to  all  earl«,  barons,  knights, 
and  others,  *  ab  ore  uque  Thamesis  versus 
'  partes  occidentales,'  which  included  divers 
inland  counties. — It  issued  upon  oocasion  of 
David  de  Bruse's  having  a  great  navy  afloat, 
and  therewith  having  entered  Jersey  and 
Guernsey.  The  writ  is  a  command  to  those  to 
whom  it  is  directed,  *  Tantis  et  tam  graribus 
'  perieulis  immincntibus  debite  pondemtis,'  to 
treat  with  the  archbishop  of  Canterbury,  and 
other  great  men  assigned  by  the  king,  *  super 
'  defensione  regni  et  populi.'  The  writ  con- 
cludes thus,  *  Scire  vos  vol  urn  us,  quod  *si  re* 

*  belles  aut  difficiles  fueritis  in  prtemissis  in 

*  tanto  et  tam  grandi  necessitatis  articulo/  the 
king  will  repute  those  *  rebelles,  aut  difficiles^ 
'  tanquam  suos  et  regni  inimicos.* 

6.  Not  to  speak  of  necessity  in  generill, 
which  is  of  itself  a  relaxation  of  laws,  and  servea 
for  a  dispensation,  even  by  the  equity  of  th« 
law  itself:  in  our  case  there  is  a  necessity  in 
point  of  government. — I  shall  put  you  a  case, 
where  an  express  clause  in  an  act  of  parliament 
hath  been  doomed  void,  because  it  was  against 
a  matter  of  necessity  in  point  of  government. 
2  H^  6,  6,  The  earl  of  Northumberland's  case. 
Nota,  28  £d.  3,  and  42  Ed.  3.  penal  acts  wer« 
made,  that  none  should  exercise  tlie  office  of 
sheriff  above  a  year,  although  that  he  have  % 
nonohsimnie;  that  clause  of  although' is  void,, 
and  a  nan  obst ante n^y  be  of  that  aon  obiiamte: 
no  reason  can  be  for  this,  but  because  it  takea 
a  necessary  part  of  govern n^nt  out  of  theking'^ 
hands. 

7.  '  Salus  reipublics,'  by  all  laws,  is  *  sa* 

*  prcma  lex,  et  summ^  necessaria.'  It  is,  wheff», 
it  interposeth,  '  lex  legis.'  It  takes  away  par* 
ticular  mtcrests,  before  itself  give  place  for  that 
cause. 

a  £d.  4,  36  Hen.  8.  Dyer.  A  bulwark  for 
defence  may  be  built  upon  another  manV 
ground,  '  mvito  domino.* — No  dower  or  third-* 
ing  to  a  womon  of  a  castle  of  defence  ;  it  majr 
ittoanger  '  salus  republire,'  by  dividing  such  » 
piece.-^An  alien  merchant  takes  a  I'^ase  for 
years,  of  a  house  fur  his  trade  :  this  is  a  g6od 
lease,  so 'long  as  he  tradeth,  and  there  is  no 
enmity  between  his  king  and  ours ;  hut  when 
he  ceaseth  trading,  or  it  war  happen,  tlie  king 
shall  have  the  interest  of  tie  lease.  Tlie  rea- 
son, it  is  possible,  that  <  sains  reipubtics'  ma^ 
be  concerned,  if  tbealieu*s  interest  in  it  should, 
continue. 

&  If  there  were  not  '  salus  reipublic«^  in 
onr  case,  yet  there  is  in  it  nt  Wast  *  benum  pub* 

*  licum'  intonded.  I. will  put  a  case,  wheva 
subjects  arc  bound  without  their  as»ent^for  tha 
'  bonain  publicum*  sake.  44  Rd.  3,  19.  Cham* 
beiiaia  of  Igaadoii's  case;,  Coke  ^  f.  63.  Inha^ 
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bitants  of  a  towi^  wiihout  any  custom,  may 

•  iiiake  ordinances"  ur  by-laws  of  toy  thing,  pro 

bono  publico  ;  and  in  such  case,  those  nho  are 

absenr,  and  so  uoconsenting,  are  bound,  the 

*  bonum  publicum'  is  ihe  caase. 

9.  Prevention  of  further  general  mischief, 
which  may  en!»ae,  trencheth,  even  by  construe- ' 
tiou  of  law  itself,  upon  other  men's  ^rights. 
For  that  cause,  pulling  down  a  house  which 
is  on  fire,  to  save  other  men's  houses,  is 
lawful.  Highley's  case,  Co.  IQ,  139.  One  is 
bound  by  prescription,  to  make  or  repair  wails, 
danulis,  or  such  like  against  waters  :  this  man 
'^is  not  able  to  do  ii ;  a  small  breach  happens, 
which  either  must  speedily  be  made  up,  or  a 
general  mischief  will  Imp  pen.  In  this  case  by 
exposition  of  the  statute  of  sewers,  and  by  an 
equity  out  of  the  letter  of  Qie  laws,  grounded 
upon  '  salus  pop/  all  those  who  are  within  the 
le?el  are  to  be  taxed,  and  to  contribute  for  pre- 
lent';  the  ability  of  him,  whose  the  right  of  the 
burden  is,  non  expectata, 

10.  I  find  a  writ  in  the  register  '  de  repa- 
^  '  ratione  facienda,'  which  is  cited  iii  Bowles's 
.    Case,  Coke  11,  f.  88,  b.  whereby,  if  t\To  joint- 
tenants  beofahouse«  the  one  shall  have  a 
writ  of' 'de  reparatione  facienda' against  the 
other;  and  the  words  of  the  writ  are,  *  ad  re- 

*  piarationem  et  sustentationem  ejusdem  domus 
'  tenetur ;'  where  the  word  '  tenetur'  is  observ* 
able.     Every  man  hath  an  interest  in  the  com- 

^inon wealth,  but  the  king's  interest  is  incom- 
parably beyond  other  men's ;  therefore  the 
King  may,  by  a  like  reason  of  law,  call  upon 
his  subjects  to  join  in  contribution  with  him, 
towar<u  the  reparation  and  sustehtation  of  the 
fabrick«t»f  the  commonwealth. 

1 1.  In  the  ^reat  and  common  vouchee's  case, 
13  U.  4,  14,  in  the  debate  of  this  cause  of  the 
new-erected  office  of  the  measuring  of  cloths 
in  London,  which  was  broudit  to  parliament ; 
it  is  a  memorable  saying  of  Gascoigne  the  chief 
justice,  '  The  king  may  charge  the  people  of 

*  his  realm  without  special  assent  of  the  com- 

*  mons,  to  a  thing  which  may  be  profit  to  the 
'common  people.'  This  saying  is  cited  and 
allowed  in  the  Case  of  Monopolies,  Coke  11, 
f.  86,  b.  and  so  it  is  very  commonly,  upon  ar- 
guments concerning  such  questions. 

is.  I  observe,  that  though  the  precedents  of 
writs  and  execution  of  them,  for  assessing  the 
subject  by  the  king's  c6nimand,  without  war- 
rant of  parliament,  arc  very  many  in  several 
kings  reigns  ;  yet  there  is  not  any  precedent  of 
any  civil  action  brought  for  any  thincrdone  in 
former  ages,  upontuch  commands  ot  the  kin^ 
as  if  in  our  case,  but  only  that  one  of  the 
ift)bot  ofRobertsbridge's  case,  which  hath  been 
of^n  cited  ;  and  in  the  pleading  thereof  it  is 
acknowledged,  that  the  assisting  of  men's  lands 
aiid  tenements  to  contribute   '  ad  custinliara 

*  maris*  by  the  king's  commands,  without  tax 
by  cotisent  in  parliament,  was  good  in  law. 
And  I  note,  that  that  case  happened  and  was 
in.  agitation,  and  ^ve  fair  cause  of  demurrer, 
in  an  opportime  time  in  deihurrine,  if  the  la^"' 
liiid  bfCQ  otherwise  ;  for  it  happoned  at  that 


very  time,  when  the  statute  De  Talla^io  non 
Concedendo  was  made,  or  in  hammenng.  If 
only  one  action  brought  heretofore,  una  hi*  * 
rundo,  it  were  not  to  be  regarded,  though  it 
bad  bten  against  the  king's  power;  but  when 
that  one  is  assertive  of  the  regal  power,  it  is 
to  be  respected  more  than  as  a  single,  I  mean, 
as  a  singularis  probatio  of  it. 

Lastly,  I  ob*>er\'e,  that  upon  grieviuces,  «r 
complaints  in  .parliament,  which  have  beco 
almost  infinite,  and  upon  all  occasjonsin  former 
times,  no  one  record-  hath  been,  or  I  think 
can  be  cited,  that  iii  case  when  charges  have 
been  imposed  without  common  assent,  for  the 
necessary  defence  of  the  kingdom  in  an  instant 
article  of  necessity,  any  kmg  hath  ever  an- 
swered, or  assented,  that  such  charge  hath  been 
against  the  laws  or  liberties  of  the  subject- 
Neither  the  reclamation  of  the  subject  alone  on 
his  side,  nor  the  single  commanding  rescripts  of 
the  sovereign  alone  on  his  side,  are  of  auibo- 
rity  to  preserve  the  law  ;  but  if  there  be  a  con- 
currence of  king  and  subject,  that  is  it  whereby 
a  judge  may  ground  his  resolution. 

As  for  that  one  of  2^  R.  S,  which  cometh  near- 
est in  that  kind,  but  liath  not  the  king's  ac- 
knowledgment; I  note,  that  it  was  upon  a  deli- 
beration, before  the- charge  imposed :  and  tnilj 
I  think  that  if  the  charge  in  that  case  had  beeu 
first  imposed  and  collected,  upon  complaint 
against  it  afterwards,  it  would  never  have  been 
adjudged  for  unjust.  Many  things  are  ques- 
tioned, and  sometimes  denied  to  be  lawful  be- 
fore tiiey  are  done,  which  facta  valenif  which 
being  done,  are  gfMxl  and  valid  in  law.     If  a 

Jiuestion  be  made  of  that  which  of  itself  is  law- 
hl,  the  very  making  the  question  makes  it  ques- 
tionable, and  may  draw  on  an  opinion  that  it  is 
not  lawful. 

Rot.  Pari.  4  H.  4,  num.  28,  et  Rot.  Pari  6, 
H.  4,  num.  9,  you  shall  find,  that  tlie  commons 
having  considered  of  the  wars  of  Scotland,  the 
rebelhon  of  Wales,  the  safeguard  of  the  sea,  ei 
etpecialment  the  defence  of  the  realm,  tbey 
granted  a  subsidy,  hut  with  protestation  that  it 
should  not  be  an  example  to  charge' the  com- 
monv  hereafter  with  any  manner  of  subsiciirs 
for  the  wars  of  Scotland  or  Wales,  br  the  safe- 
guard of  the  sea,  or  the  mar'mes  of  Calais  or  Ire- 
land  j  without  consent  in  parliament.  I  oBserre, 
that  there  is  not  a  word  in  this  protestation, 
that  the  subjects  should  not  be  charged  without 
consent  in  parliament  for  the  defence  of  tlie 
realm,  though  there  were  a  little  before  an  ex- 
press mention  of  if,  and  that  with  an  especiel- 
ment.     On  tlw  other  side,  there  is  a  cload  of 

precedents  of imbarking  of  private  mens 

ships,  in  case  of  necessity  of  defence  pf  the 
realm,  and  safeguard  of  the  seas,  command  of 
making  galleys  and  ballingers  sumptUmsproprut. 
Arraying  and  apparelling  of  soldiers,  and  vic- 
tualling and  conducting  them  in  this  case  of  ne- 
cessary defence, '  propriis  sumptibus,'  of  seve- 
ral towns  and  counties,  as  well  inlaiid  as  mari- 
time ;  tlie  express  words  of  the  king's commaodi 
in  such  cases,  by  his  writs  directed  to  the  re- 
spective shorifiPs  and  head  oi&cerS|  are^  That 
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they  should  '  lerari  fncere  expenses  de  coitiita- 

*  tibus,'  sometimes  '  comitatuum/  soixietimes 
'  villarum/  as  the  case  was  :  wherein  note  the 
vfords,  '  levare  facere;'  and  in  what  manner 
the  sheriffs  levies  are^  viz  assessment  by  him- 
seli)  and  cul lection  by  himself  and  ministers, 
I  think  few  are  ignorant. — Amongst  which 
kinds  of  writs,  some  of  48  lienry  3,  are  re-  \ 
Diarkable  for  these  words  in  tnemy  '  Cum-  ! 
'  que  adhuc  nece^sc  sit  propter  casus  fortui-  j 

*  tos  ad  securitatem  et  defensiunem  regni,  de- 
'  fensionem  habere  proraptam,  contra  alieni- 
'  genarum  adventum/  &c.  Inter  alia  sic  Rot. 
Claus.  48  II.  S,  m.  2.  A  writ  to  the  town  of 
Bedford.  So  still  the  pressure  is  according  to 
the  occasion,  instant  proviMon  raised  whereby 
a  promptitude  may  be,  not  staying  a  provision 
by  parliament,  which  cunctation  might  be  op- 

'  poitite  to  promptitude.  Albo  the  J^Vench  Roll, 
21  £d.  3;  pars  2,  m.  9,  Co.  11,  shews,  that 
whereas  a  subsidy  out  of  the  wools  had  been 
granted  to  endure  for  a  certain  time  only,  yet 
the  king,  *  necessitate  compulsus,  de  consilio 
'  pnelatorum,  otagnatum,  et  aliorum  de  concilio 
'  suo,'  (not '  per  commune  concilium  ^  did  or- 
dain '  quod  subsidium  praedictum  levetur usque' 
a  further  time. 

Close  Roll,  1  R.  2,  m.  18,  many  writs  were 
directed  to  the  baiUfis  of  the  several  towns  of 
Cambridge,  Huntingdon,  Nottingham,  Derby, 
Xincohi,  Gloucester,  Worcester,  St.  £dmond*9- 
bury,  and  Thetford,  reciting  a  former  command 
of  the  king  to  these  several  towns,  to  provide 
several  ballmeers, '  ad  custas  validiorum  et  ma- 

*  gis  divituro  hominum  *  of  those  towns.  Now 
by  those  writs  the  king  declared  to  them,  diat 
zidebalvr  to  the  king  and  his  council,  that  they 
who  had  lOZ.  and  upwards  in  s;oods,  should  con- 
tribute, and  not  others ;  and  commands  those 
bailiffs  to  compel  men  of  that  ability  to  contri- 
bute, *  per  districtionem  si  necesse  foret,  et 
'  aliis  viis  et  modis,  quibus  melius  videriDt  expe- 
*dire.' 

I  spare  iterations;  I  conclude  my  second 
general  head  with  my  subscription  again  proved 
by  my  judgment,  by  what  I  have  said  before  : 
That  when  the  good  and  safety  of  the  kingdom 
in  general  is  concerned,  and  the  whole  kingdom 
in  danger,  the  king  may,  by  writ  under  the  great 
seal,  command  all  the  subjects  of  the  kingdom 
at  their  charges  to  provide  and  furnish  ships  for 
the  defence  and  safeguard  of  the  kingdom,  and 
may  by  law  compel  the  doing  tihereof.  And 
that  in  such  case  the  king  is  the  sole  jud^e  of 
the  danger,  and  when  and  how  the  same  is  to 
'  be  prevented.  And  bow  many  mor^  have  sub- 
scribed to  this  tenet  it  is  not  unknown ;  the  re- 
cords of  the  general  courts  of  justice  of  the 
kingdom,  manifest  to  such  as  will  look  into  them. 

The  Taiao  General  Head.^-I  Iiave  done 
with  my  second  general  head,  and  come  now 
to  my  third;  which  is,  to  consider  the  acts 
of  parliament,  answers  to  petitions  in  parlia- 
ment, Magna  Charta  laws,  which  concern  the 
king's  proceedings  in  this  case. 

1.  St.  £dward*s  laws  have  Danegelt  men- 
tioned in  them ;   see  cap.  12;  but  not  another 
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syllable  pertinent  to  this  case,  saving  that  the 
church  and  people  are  free,  have  hberties  and 
cuhtoms  belonging  to  them  of  right,  which  is  not 
by  any.  denied. 

2.  I  find  that  there  was  a  Magna  Charta  Li- 
bertatum  Regni  made  by  Henry  1,  the  Benu- 
Cierke,  in  which  is  this  clause,  I'hat^  Miliies 
'  possidereiit  terras  dominicarum  suarum  quic- 
'  tas  ab  omnibus  gcldis'  (<  guelt'  signifieth  a 
sum  of  money.)  And  yet  amongst  the  laws  of 
his  time,  as  appeareth  by  Leges  Hen.  1,  c.  16, 
this  is  one  which  I  cited  before,  *  Dane^elduniy 
'  i.  €.  l^d.  de  unaquaque  hida  per  annum,  si  ad 
'  terminum  uon  reddatur  wita  emendetur' 
(which  signifieth  an  amerciament.) 

3.  The  Magna  Charta  of  king  John,  made  at 
Running-mead,  hath  been  cited  by  Mr.  Hamp- 
den's counsel,  and  urged  to  be  an  act  of  parlia- 
ment; the  words  inferred  out  of  it  are, '  Nul* 
^  lum  scutagium  vel  auxilium  capiatur  in  regno 
'  nostro,  nisi  ad  corpus  nostrum  redimenduin,  et 
'  primo^enitum  filium  militem  faciendum,  et 
'  ad  pnmogenitam  filiam  nostram  serael  mari- 

*  tandam ;  et  ad  hoc  non  fiat  nisi  rationabiie 
'  auxilium,'  &c. — ^The  words  pitclied  upon  are 
'  nullum  auxilium '  a  general  negative ;  I  have 
touched  before  the  signification  of  the  words, 
'  Aid,  auxilium ;'  I  will  answer  the  words  far* 
ther  anon,  together  with  other  statutes,  which 
have  as  general  and  further  negative  words.— 
Observe,  But  there  is  no  question  but  Running* 
mead  Mag.  Cb.  was  no  statute,  nor  ever  waa 
taken  for  one,  saving  in  those  parts  wherein  it 
and  Mag.  Ch.  of  9  Hen.  3,  do  concur :  to  give 
but  one  reason,  tell  me  when,  after  king  John's 
time,  were  25  barons  appointed,  according  u> 
that  which  is  contained  in  Kunning-mead  Mag- 
na Charta.     If  there  were  any  great  matter  in 

*  nullum  auxilium,'  it  is  observable  that  those 
words  are  xiot  in  Magna  Charta  of  9  II.  3,  and 
that  is  the  Magna  Charta  which  hath  the  fre- 
quent confirmations.  In  Confirmatio  Charta- 
rum  25  Ed.  1,  there  is  mention  of  that  Magna 
Charta  of  Henry  3,  by  name,  and  none  of  that 
king  John'ts  Magna  Charta.  Certainly  there 
were  some  ^  iniqua  *  in  the  Magna  Charta  of 
kin^  John ;  the  barons  did  in  that  kind's  time 
'  iniquum  petere  ut  aequum  ferrent,*  otherwise 
that  Magna  Charta  would  have  been  also  i!on- 
firmed,.as  well  as  his  successor -Heiiry  3. — And 
I  pray  you  note,  that  after  the  *  nullum  auxi- 
'  Hum  '  there  follows  on,  '  nisi  ad  corpus  noft- 
'  trum  redimendum;'  If  for  that;  then  certainly 
much  more  for  the  redeeming;  of  the  whole  bod  j 
of  the  commonwealth,  which  is  our  case. 

4.  The  Magna  Charta  of  9  H.  3,  which  is  the 
often-confirmed  Magna  Cliarta^  though  it  allow 
all  the  liberties  of  the  subjects  then  claimed, 
hath  no  special  words  pectinent  to  our  question, 
which  is  a  matter  observable ;  for  charges  for 
the  defence  of  the  kingdom  coftimanded  by  the 
king  out  of  parliament,  were  frequent  both  a 
and  before  that  time.  In  it  there  are  only  ge 
neral  words  of  <  habeant  libertates  sues ;  out 
of  which  words  '  suas'  I  do  observe.  First,  A 
right  of  the  subject  in  his  liberties,  they  are 

•*  suae.'   Secondly,  Those  liberties  which  thf 
4b 
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'  suae/  that  {  He  hnc^  a  tittle  before,  in  tl)e  39d  of  his  reign^ 
caused  scrutinies  to  be  made  throughoni  the 
kingdom,  to  raise  moneys  for  ^pply  of  bis  great 
and  pressing  occasions  fur  these  wars,  wtiicfa  in 
truth  Hid  not  immediately  concern  the  defence 
of  his  kingdom  ;  for  if  he  wonld  have  let  those 
wars  alcme,  he  might  have  had  quiet  eiiough  for 
his  kingdom  of  England.    V\^oi\  the  said  scru- 
tiny search  was  made,  where  and  in  tlKne  trea- 
suries or  hands  monies  were,  whereby  the  king 
might  he  furnibhed ;  and  indeed,  the  king's  mi- 
nisters took  the  moneys  they  found  upon  the 
scrutiny  as  borrowed  for  the  king,  though  it 
were  against  the  owner's  wilb  to  lend  them  ; 
And  amongst  others,  for  the  most  part,  they 
lighted  upon  the  treasurers  of  regions  houses, 
many  of  which  had  cofiers  well  stored.     The 
religious  men  being  thereupon  oppressed  them- 
selves, incensed  the  great,  men   against  the 
king ;  and  by  that  means,  and  the  patpableness 
of  the  injury,  the  great  lords,  especially  the 
then  constable  and  marshal  of  England,  Bohun 
and  Bigott,  stood  out  against  the  king  vrith  a 
great  deal  of  stiflfness ;  and  at  fast  the  king  be- 
ing in  a  streighty  and  to  pacify  one  extremity 
with  yielding  to  another,  passed  the  act  De 
Tallagio  non  Concedendo,  without  the  excep* 
tion  or  the  saving  of  the  antient  aids  which  was 
in  Cunfirmatio  Chartarum.     But   it  is  plain, 
tliat  these  general  words  were  never  meant, 
either  on  the  king's,  or  on  the  great  lords  and 
other  subjects  sides,  to  be  absolutely  general  for 
all  cases :  foe  notwithstanding  those  words,  the 
aids  '  pur  faire  fitz  chevalier  et  pur  file  marier,' 
continued,  and  so  did  the  king's  power  to  array 
and  send  soldiers,  ^  sumptibus  villarum  et  co- 
'  mitatuum,'  into  remote  parts  of  the  kingdom, 
out  of  tlieir  proper  counties,  for  the  defence  of 
the  realm,  asappeareth  in  the  continual  practice 
in  that  king's  and  his  successors  times ;  as,  if  I 
had  time,  I  could  make  good  by  a  long  succes- 
sion  of  precedents,  appearing  op  on  records. 
See  a  notable  apology  or  remonstrance  publicly 
made  by  king  Ed.  1,  m.  25,  enrolled,  concerning 
his  proceedings  at  that  time  in  this  business, 
whereby  that  is  made  good,  which  I  have  be- 
fore alicdged.     But  besides  this  answer,  I  shall 
give  a  further  answer  to  this  and  the  other  sta« 
tutes,  when  I  shall  have  perused  all  of  them. 

7.  The  next  statute  urged  is  14  Ed.  3,  in  the 
second  parliament  of  that  year ;  in  which  sti* 
tute  there  is  a  recital  of  a  grant  in  the  same 
parliament,  of  the  ninth  part  of  the  goods  of  the 
commons  for  two  years ;  the  king  willing  to 
provide  for  the  indemnity  of  the  commons, 
willeth  and  granteth  to  the  same  prelates,  &e, 
(wherein  note  the  word  the  same)  that  the  said 
grant  which  is  so  chargeable,  shall  not  be  soo- 
ther time  had  in  example,  nor  that  tkey  (which 
must  be  construed  tKe  same  prelates,  &c.)  be 
from  henceforth  charged,  nor  grieved,  to  make 
up  any  aid,  or  to  sustain  any  charge,  if  it  be 
not  by  common  assent,  and  that  in  parliament: 
And  that  all  the  profits  rising  of  the  said 
aid,  and  of  all  wards,  marriage?,  cnstom^  and 
other  profits  rising  out  of  the  realm  of  England, 
shall.be  spent  upon  the  maintenanoe  of  the 


subjects  roust  *  habere,'  must  be  '  suae,'  that  i 
is,  such  liberties  hs  are  fit  for  a  subjt.K:t,  as  are  • 
compatible  with  the  relation  between  a  king 
and  a  subject.  The  words  are  iK>t  omnes  Uber- 
tntfSf  all  maffiier  of  liberties,  but*  *  suas,'  that 
is,  bberties  proper  ^r  them,  or  such  liberties 
as  they  are,  in  good  construction,  capable  of. 
And  indeed    *  Quicquid  reeipitur,  ad  modum 

*  recipientis  reeipitur.' 

14  H.  7,  f.  11.  The  abbot  of  St.  Bartholo- 
aaew's  had  a  charter  from  king  Henry  2,  that 
he  should  be  as  free  in  his  lands,  as  the  king 
<ras  in  his  crown ;  yet  these  general  words  pass 
for  no  more  than  a  subject  is  capable  of;  he 
must  notwithstanding  those  swelling  words,  pay 
§nes  for  alienation  without  licence,  admit  the 
king's  valect  to  a  corody,  and  such  like.  But 
in  that  Magna  Chan  a 'of  9  Hen.  3,  cap.  20, 
there  is  this  clause,   '  Et  si  nos  addoxeriums 

*  vel  miserimus  eum  iu  exercitum,  &c.'  which 
proves  the  king's  right,  even  by  that  statute, 
to  dispose  of  the  bodies  of  his  subjects  for  his 
army.    Also  cap.  30,  there  is  a  clanse,  that 

*  omnes  mercatores'  shall  have  safe  conduct, 
ftnd  Uberty  '  ad  emendum  vel  vendendum,  sine 
'  omnibus  matis  tolnetis,  per  antiquas  et  recias 
^  consuetudines,  praeterquam  tempore  belli ;' 
which  shews,  that  in  '  tempore  guerrs  mala 
'  tolneta'  might  be  set  up,  they  were  not  then 

*  mala  tolneta/  '  Dominus  opus  habet,'  made 
theiii '  tolerabilia  et  toleranda;'  in  our  case, 
Ire  have  *  tempora  guerrina.' 

5.  Confirmatio  Chartarum,  which  was  25 
£d.  1,  is  the  next  statute  whereof  there  is  any 
tolour  for  Mr.  Hampden  ;  the  words  thereof 
lire, '  Que  pur  nul  besoigne  tielx  maners  de 

*  aydes,  mises,  ne  prises,  ne  prenderomer  fort- 
'  que  de  com'  assent  de  tout  le  reabne,  saves  les 
'  anc*  oydes  et  prises  dues  et  accustomes.'  But 
this  statate  hath  not  been  stood  upon,  because 
oftlte  *  saves  les  anc*  aydes,  &c.'  That  which 
is  saved  or  excepted  is  clearly  out  of  the  body 
tf  the  law. 

6.  But  then  comes  the  statute  De  Tallagio 
fion  Concedendo ;  which  of  what  time  it  was, 
fioit  conttat  It  was  between  ^5  and  34  Ed. 
1.  I  do  agre^  that  to  be  a  statute  or  an  act  of 
parliament :  The  recital  in  the  Petition  of  Right, 
3  Car.  binds  up  my  judgment  to  affirm  other- 
wise. The  words  of  that  statute  are  general, 
without  any  saving  or  exception,  '  Nullum  tal- 

*  lagium  vel  auxilium,  per  nos  vel  hxredes  nos- 
'  tros  in  regno  nosiro  ponatur  seu  levetor  sine 
'  voluntate  et  asseiisu  archiepiscoporum,  epis- 
'  coporuin,  comitum,  barnnum,  militum,  bur- 

*  gensiiim  et  aliorum  liberorom  communis  de 

*  regno  nostro;*  These  words  indeed  are  gene- 
ral :  but  for  a  true  and  just  exposition  of  them, 
the  occasion  of  the  hard  pressing  to  have  that 
general  statiite  is  to  be  considered.  King  Ed. 
1,  had  right  to  dukedoms  and  earldoms  in 
France,  and  great  wars  he  had  with  the  French 
king  about  them.  Great  troubles  also  he  had 
out  of  Wales  and  Scotland.  He  was  in 
Flanders  about  auxiliary  wars  against  the 
French  king,  both  at  the  making  of  Confirmatio 
Chartaratn,  and  of  Tallagio  noa  Coacedendo. 
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realm,  and  of  the  wars  in  Scotland,  and  France, 
and  iu  no  place  elsewhere,  during  the  said 
wars. 

Note^y  that  the  general  clause  wliich  is  urged 
to  be  iu  this  statute,  cometh  in  the  middle 
part  of  the  statute,  and  is  cuu pled  with  other 
matter,  which  was  but  temporary ;  and  there- 
fore in  my  judgment  that  general  clause  was 
meant  to  be  but  temporary,  viz.  during  the  con- 
tinuance of  the  Wiirs  which  were  then  on 
foot ;  and  was  never  meant  to  be  a  perpetual 
dischaige  for  evrr  of  all  manner  of  charges  and 
aid:*,  as  appearetti  for  that,  notwithstanding 
that  clause,  king  £d.  3,  did  shortly  afterwards, 
and  during  all  his  leigo,  as  frequently  charge 
the  subjects  for  defence  o(  the  kiiigdom,  as  evef 
he  had  done  before:  lie  had  albo  his  aids  '  pur 
'  faire  fits  chevalier  et  pur  file  inarier,*  after  tJiat ; 
which  if  the  words  were  to  be  expounded  gene« 
rally  and  perpetually,  neither  he  nor  his  succes- 
sors could  have  had.  And  it  is  worth  the  ob- 
servation, that  this  statute  is  never  mentioned 
in  the  Petition  of  Eiight,  as  Tallagio  non  Con- 
cedendo,  and  25  £d.  S,  by  names  are :  and  yet 
if  this  had  been  a  perpetual  statute,  there  was  as 
great  reason  to  have  mentioned  it  as  any  other 
statute. 

8.  The  next  statute  urged  is  the  Petition  of 
Ri||ht,  3d  of  the  kinti's  reign.^ — This  petition 
reciteth  the  statute  De  Tallngio  non  Conce- 
dendo,  and  the  statute  of  25  £d.  3,  against 
loans  and  other  things  :  Then  cnmeth  the  peti- 
tion itself,  which  is  an  humble  prayer  to  his 
majesty,  by  his  subjects;  that  no  mnn  hereafter 
be  compelled  to  make  or  yield  any  gili,  loan, 
benevolence^  tax,  or  such  like  charge,  without 
common  consent  by  act  of  parliament :  And 
his  majesty's  gracious  answer  in  parliament  is, 
*  Soit  d>roit  fait  comme  est  desire.'  After  this, 
his  majesty,  that  knows  his  own  heart  and  sin« 
C€re  meaning  best,  in  his  second  speeches  to 
both  houses,  amongst  other  thin^,  saith,  and 
that  most  justly  and  truly,  '^  That  it  must  needs 
be  conceived  that  he  had  granted  no  new,  but 
only  confirmed  the  antient  liberties.*' 

I  observe,  there  is  no  express  clause  in  any 
of  those  statutes  which  I  have  before  cited, 
that  no  charge  shall  be  imposed  witliout  cum- 
mon  consent,  no  not  for  necessary  defence  of 
the  kingdom :  And  if  such  a  clause  had  been 
oiFered  to  have  been  exprest,  besides  that  I 
doubt  of  what  validity  it  had  been,  I  certainly 
believe,  that  neither  kmg  £d.  1,  nor  king  £d.  3, 
nor  oar  sovereign,  would  ever  have  yielded  to 
90  dishonourable  and  unjust  an  expression. — 
J3ut  all  these  several  statutes  being  general,  and 
iiaving  no  particular  expressions,  I  conceive 
that  according  to  all  rules  of  law  for  -exposition 
of  statutes,  those  three  statutes,  De  Tallsgio 
jion  Concedendo,  25  £d.  3,  and  the  Petition 
of  Right,  must  have  a  reasonable  intendment, 
and  that  by  a  common  and  just  equity,  for  ex- 
position of  those  three  statutes,  aids  and 
charges,  for  so  necessary  a  purpose  as  the  de- 
fence of  the  kingdom ;  and  '  salus  reipublicae' 
will  be  clean  oat  of  the  law,  as  fully  as  if  tbey 
bad  beta  preoiaely  Moepted:  and  u  other  ex- 


position he  made  according  to  the  letter  only, 
it  migi)C  truly  be  said  of  such  a  litenil  exposi- 
tion, That  Uttra  occidit,  that  laws  made  for 
tlie  good  of  the  comiuonweaUh,  will  prove  ihfi 
bane  ar^d  ruin  of  it. 

I  will  give  you  a  taste  of  some  expositions  of 
sti^tutes,  with  restrictions  of  the  generality  of 
the  words  of  them,  though  tliey  be  general  nega- 
tives. The  cases  I  could  put  are  very  many, 
hut  I  will  cite  only  a  few,  and  those  such  af 
are  appliable  to  the  reason  of  our  case. 

Dyer  361.  The  statute  of  Glucester  saith. 
That  tenants  for  lives  or  years,  *  nullum  facient 
Vastuin  ;*  yet  a  waste,  whereby  the  land  leased 

*  melioratur,'  is  no  waste  within  that  statute. — 
The  statute  of  Westminster  the  second  saith. 
That  tenant  in  tail  shall  not  *  per  factum,  vel 

*  feoffamentuga,'  do  any  act  to  the  prejudice  of 
his  issue :  Yet  43  £d.  3,  Octavian  Lambert's 
case  is,  tenant  in  tail  of  lands  whereto  a  stranger 
hath  title  of  entry ;  to  gain  a  release  of  this 
title,  and  for  defence  of  his  estate,  by  his  deed 
granteth  a  rent  charge  out  of  the  lauds  intail- 
ed ;  this  grant  bindeth  his  issue,  so  that  he  shall 
hold  the  land  charged,  notwithstanding  the 
general  words  of  the  statute. — ^There  was  a 
statute  made  14  £d.  3.  That  for  every  sack 
of  wool  carried  out  of  the  realm,  the  merchant 
shall  find  surety  to  bring  into  the  kingdom  bul- 
lion, that  is,  silver  to  the  value  of  2  marks,  and 
to  take  for  it  2  ntarks  in  coin.  36  £d.  3,  an 
act  was  made.  That  whereas  the  commons  had 
granted  a  great  subsidy  out  of  their  woob  to 
the  king  for  three  years ;  the  king  graiited,  that 
after  those  three  years,  nothing  shall  be  takea 
of  the  commons,  out  the  ancient  custom  of  1 
mark  for  a  sack  of  wool.  And  45  £d.  3,  ano- 
ther act  was  made,  That  no  imposition  or 
charge  shall  be  put  upon  wouls,  others  than  the 
subsidy  and  custom  granted  to  the  king,  san§ 
parliament. — Upon  long  debate  adjudged^  That 
notwithstanding  these  two  latter  general  sta»- 
tutes,  yet  the  finding  of  sureties  for  bringing  in 
of  buUion,  enjoined  by  14  £d.  3,  was  not  taken 
away  by  either  of  those  two  latter  statute^. 
And  in  that  case,  besides  the  former  rule  of 
equity  put  by  me  for  exposition  of  general  star 
tutcs,  another  reason  is  given,  applicable  also  to 
our  case,  namely,  That  every  statute  shall  be 
taken  the  most  beneficially  for  the  king. 

Pasch.  13  Jac.  In  the  Star-Chamber,  where- 
as the  statute  of  1  Rich.  3,  c.  2,  saith,  That 
the  subjects  shall  not  be  tharged,  hy  any  chargei 
executions  or  impositions,  called  a  Benevolence, 
nor  by  such  like  charge ;  yet  one  Mr.  Oliver 
St.  John,  a  Wiltshire  gentleman,  being  brought 
to  the  bar,  protenu$,  fi>r  writing  a  letter  to  the 
mayor  of  Marlborou(»h,  against  a  course  then 
holden,  for  trying  ivhat  money  rich  and  able 
men  would  give  unto  king  James,  of  their  vo- 
luntary free  will ;  it  was  resolved  by  the  whole 
court  of  Star-Chamber,  with  tlie  then  chief- 
justice's  advice,  that  a  commission  to  treat 
what  men  would  give  voluntarily  to  the  king, 
was  not  within  the  statute  o(  1  R.  3,  tliough 
the  words  were  general ;  and  Mr.  St.  John  was 
grievously  censured  fur  bis  inveighing  by  h^ 
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letter  against  the  awarding  of  the  commission. 
I  conclude  this  matter  with  an  answer  by 
Mr.  Solicitor,  aptly  given  to  Mr.  St.  John,  wlio 
urged  ihih  clause  out  of  the  laws  of  king  W.  1, 
c.  35.  *  Volumus  ut  omnes  liheri  homines  regni 

*  nostri  ha  bean  t  terras  suas,  bene  et  in  pace, 
'  liheri  ab  omni  exactionc  injubta  et  ab  omni 

*  tallagio,  ita  quod  nihil  ab  eis  capiatur  vel  exi- 
*gatur  nisi  servitium  suum   liberum,  quod  dc 

*  jure  nobis  facere  debent,  et  prout  statutum 
'  est  et  a  nobis  eis  datum  et  coucessum  jurd  j  they  depart  out  of  the  counties  where   they 


'b^ereditario   per   communi   concilium   totius 

*  rei;ni/ 

You  see  here  are  general  words  refjerring  to 

a  general  act  of  parliament ;  yet  afterwards,  c. 

59,  are  these  words, '  Statuimus  ut  onines  hberi 

'*  homines  totius  regni  sint  fratres  conjurati  ad 

*  monarchiam  nostram  et  ad  regnum  nostrum, 
'  pro  viribus  suis  et  facultatibus,  contra  inimi- 

*  cos  pro  posse  suo  dcTendendum  et  viriliter  ser- 

*  vaudum/  This  latter  clause  shews  the  inten- 
tion of  the  act  of  parliament  formerly  set  down, 
that  notwithstanding  the  general  words  of  the 
act,  it  extendeth  not  to  cases  of  common  de* 
fence  of  the  kingdom,  or  where  '  Salus  monar- 

*  chia  regis'  or  *  reipublica;  periclitatur.' 

I  have  now  done  with  the  general  negative 
statutes,  strongly  ur^ed ;  and  I  think  I  have 


preparers  and  conveyers,  nor  soldiers,  whereby 
the  commons  have  been  at  great  chaise.  To 
this  the  king's  answer  is,  The  king  wills  that 
shall  be  so  done  no  more. — Nota.  But  note  by 
the  A'ery  complaint,  that  neither  the  complamt 
nor  answer  are  applicable  to  case  of  necessity, 
for  safeguard  of  the  kingdom. 

Then  18  Ed.  3,  c.  7,  That  men  of  arms  cho- 
sen to  gu  in  the  king's  ser\'ice  out  of  England, 
shall  be  at  the  king's  wages,  from  that  day  that 


exempted  the  question  of  our  case  from  the 
purview  or  intention  of  those  statutes.  But 
besides  those  statutes,  Mr.  Hampden's  counsel 
hath  urged  some  statutes  that  no  soldiers,  or 
men  at  arms,  should  be  enforced  to  go  out  of 
their  proper  counties,  without  wages  from  the 
king.  I  will  not  let  those,  because  urged, 
though  pertinent  in  the  generality  only  oi  the 
people's  liberties,  pass  unexamined. 

The  statute  of  Winchester  13  Edw.  1,  c.  6, 
tiras  cited  for  that  purpose.     The  words  are, 

*  Every  man  shall  have  in  his  house  harness  to 

*  keep  the  peace,  after  the  antient  assize.'  And 
flheweth  what  the  antient  assize  was.  And 
then  there  is  a  clause  for  fresh  suits  after  felons, 
from  country  to  country;  and  indeed,  in  case 
of  fresh  suit  after  a  felon,  none  is  bound  to  go 
out  of  his  county.  But  as  to  the  point  of  going 
"without  wages  out  of  the  counties  for  defence 
of  the  kingdom,  not  a  word  in  my  book  in  that 
statute. 

Then  cometh  1  Ed.  3,  c.  ^,  the  second  par- 
liament ;  the  words  are,  the  king  wills  that  no 
fn^n  be  cliarged  to  arm  himself,  otherwise  than 
•he  was  wont,  in  the  time  of  former  kings  of 
England  ;  and  that  no  man  be  compelled  to  go 
out  of  his  county,  but  where  necessity  requireth, 
and  sudden  coming  of  strong  enemies  into  the 
realm  ;  and  then  it  shall  be  done  as  hath  been 
used  in  times  past,  for  the  defence  of  the  realm.*' 
—Nota.  That  before  this  statute,  the  use  was 
for  men  to  go  in  such  case,  '  propriis  sumpti- 
bus,'  as  appearcth  by  many  precedents. 

In  the  same  year,  1  Ed.  3^  c.  7,  the  com- 
mofis  complained  of  commissions  to  prepare 
men  at  arms,  and  to  convey  them  to  the  king 
into  Scotland,  Gascoine,  or  elsewhere,  at  the 
charge  of  the  shires ;  and  that  the  king  hath 
m)t  before  this  time  given  any  wages  to  the 


were  chosen,  till  they  return.  This  statute  ex- 
rendeth  not  to  case  of  necessary  defence.  Be- 
sides, the  provision  is  against  going  out  of  Eng- 
land, which  is  not  in  our  case. 

Then  25Ed.*3,  8.  No  man  shall  be  con- 
strained to  find  men  of  arms,  other  than  those 
that  hold  by  such  services,  if  it  be  not  by  com- 
mon assent  and  grant  in  parliament.:— Tbb  cx- 
tendeth  not  to  defence  of  the  kingdom.  Be- 
sides, it  is  a  provision  for  particular  men  spe- 
cially required.  Likewise  it  is  only  against 
findiug  the  bodies  of  men  of  arms.  But  press- 
ing of  soldiers  or  men  of  arms,  to  serve  in  aJ 
manner  of  wars,  hath  been  always  so  frequent, 
both  in  old,  laie  and  modern  times,  that  it  were 
a  needless  labour  to  prove  that  which  e%'ery 
man  knoweth. 

All  these  statutes  of  1,  18,  and  25  Ed.  3, 
are  confirmed  by  parliament,  4  H.  4,  c.  13,  and 
yet  Rot.  Pari.  5  H.  4,  numb.  24,  (which  is  ob- 
servable for  the  time,  being  presently  after  4 
Hen.  4,)  it  appeareth^  that  there  had  hecm 
commissions  directed  to  gentlemen  of  the  coun- 
try for  arraying,  arming  and  conducting  o(  sol- 
diers to  the  coasts  of  the  sea,  and  elsewhere, 
in  divers  counties ;  and  that  there  were  many 
forfeitures  and  clauses  comprised  in  those  com- 
missions :  the  observation  of  which  was  perilous 
to  the  commissioners. — ^The  commission  wenj 
brought  into  the  commons  house,  and  by  tliem 
entertained  as  grievances.  The  commons  upon 
deliberation,' did  obliterate  certain  clauses  in 
those  commissions,  and  prayed  the  king,  that 
from  thenceforth  no  commissions  of  arraya^ 
should  issue  otherwise  than  was  contained  in 
an  amended  copy,  which  they  humbly  offered 
ready  drawn.  And  that  copy  was  agreed  to  by 
the  king  in  parliament,  after  conference  with 
the  judges,  and  advice  with  the  lords  there- 
upon; and  the  tenor  of  the  said  copy^as  en- 
rolled. And  in  the  precedent  thereof  appear- 
ing in  the  Parliament-Roll,  and  being  as  for  the 
county  of  Bucks,  fifteen  gentlemen  of  the  coun- 
try are  made  commissioners :  amongst  tliem  I 
find  the  name  of  Hampden,  I  believe  an  an- 
cestor of  Mr.  Hampden,  the  party  in  our  great 
cause. 

But  to  return ;  in  that  commission  there  is  a 
recital  of  invasion  and  burnings,  which  had 
been  by  enemies:  and  that  to  resist  them  if  they 
should  again  invade,  '  ac  pro  salvatione  et  de- 

*  fensione  regni  et  ligeorum,'  the  king  assignech 
commissioners    *  ad   araiandam  et   triandnm 

*  omnes  homines  ad  anna,  et  ad  armari  iaci- 

*  endum  omnes  illos  qui  de  corpore  sunt  po- 
'  tentesi  qui  de  tuo  proprio  noo  habe&t,  unde 
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'seipsos  armare  possinl,  viz.  qutlibet  eoram 
'  juxtarstaium  et  facultates  suas,  et  ad  distrin- 
'  geudani  onines  iilos  qui  in  terris  et  bonis  sunt 

*  potentesy  et  pro  debilitate  corporis  impotentes, 
*■  ad  inveniendam  armatos  pro  illis  qui  non  sunt 

*  habiles/  (where,  by  the  wfty,  I  note,  that  in 
case  of  common  defence,  the  people,  not  the 
king,  are  to  be  at  the  costs.)  And  the  com- 
mission directs  further,  That  the  commissioners 
shall  train  and  divide  the  soldiers,  and  shall 

*  conducere  eos  tarn  ad  costeram  maris,  quam 

*  alia  loca,  ubi  et  quoties  necesse  fuerit,'  (here 
is  sending  out  of  the  county  of  Bucks,  I  am 
sure)  and  shall  muster  them ;  and  thot  the 
armed  men  shall  be  artned  with  their  own  pro- 
per arms,  and  not  with  the  arms  of  others,  upon 
pain  of  forfeiture  of  them,  (note  the  clause  of 
forfeiture)  '  et  ad  arrestandum  et  capiendum 
'  omnes  qui  fueriut  rebelles  seu  contrarii,  et 
*■  prisonas  committendum,  ibidem  moraturi  quo- 
'  usq ;  pro  eorum  punitione  aliter  duxerimus  or- 
'  dinandum*  (here  is  power  of  imprisonment.) 
That  commission  commands  likewise  the  com- 
missioners to  array  themselves, '  et  insuper'  to 
make  beacons,  whereby  *  eentes  patris  de  ad- 
'  ventu   inimicorum   potermt  congruis  tempo- 

*  libus  praemunire;'  and  a  further  clause,  that 
the  commissioners  shall  *■  ducere'  the  soldiers 

*  cum  periculum  advenerit,  ad  costeram  maris 

*  et  alia  loca,  in  defensionem  regni  et  patriae ; 

*  ita  quod  pro  defectu  armationis  et  ductionis 
<  damn»  patriae  non  adveniat  ullo  roodo/ — The 
commission  I  have  taken,  and  now  repeat,  at 
Jarge,  because  offered  by  the  commons  them- 
selves in  parliament,  instantly  after  the  confirm- 
ation of  Edw.  the  third's  laws,  1,  18,  and  25 
of  his  reign  before-mentioned,  and  all  by  the 
judges  advice.  \ 

All  powers  of  conmiand  imply  the  duty  of 
obedience.  I  say  no  more,  but  as  arms  and 
travelling  by  land  are  necessary  for  the  defence 
of  land,  so  ships  and  sailing,  ordnance  and 
tackling,  and  the  necessaries  mentioned  in  the 
shipping-writ,  are  roost  requisite  for  defence  at 
sea.  And  thus  I  have  passed  all  the  acts  of 
parliament  cited  or  pertinent  to  our  case;  I 
confess  they  are  Icgct  ligant€$,  and  I  think  that 
in  my  answers  to  them,  I  have  not  broken  the 
bonds  of  them,  with  the  which  I  acknowledge 
both  my  conscience  as  a  judge,  and  my  estate 
as  a  subject  obli$;ed. 

The  Fourth  General  Head. — I  come  now, 
in  the  last  place,  to  my  Fourth  General  Head, 
which  is,  to  answer  tne  objections  made  by 
the  counsel  on  Mr.  Hampden's  side. — The  ob- 
jections were  of  three  sorts;  some  grounded 
upon  reasons  of  law;  some  upon  authorities 
,  and  inferences  upon  records ;  some  upon  mis- 
chiefs and  inconveniences  pretended. 

Object,  1—2  R.  3,  f.  10&  11,  was  objected ; 
where,  upon  the  distinctions  of  potestas  in  cu- 

*  ria,  et  potestas  in  camera,'  concerning  the  as- 
sessing of  fines,  it  is  said  that  <  justiciarii  regis 

*  per  eorum  discretionem  assideb'  finem,  et  non 
'  dominus  rex  per  sc  in  camera  sua,  jiec  aliter 
'  oormn  se,  nisi  per  justiciarios  suos ;  et  hsec  est 

ToluJitaj  regis^  viz,  per  justiciariot  suos  et 


'  leeem  suam  unum  est  dicere.'  And  it  wa* 
said,  that  in  the  present  case,  the  king  hath 
not  proceeded  *  per  justiciaries,'  but  '  per  sc^ 


or  *  in  camera.' 


Answ. — I  answer,  That  in  our  case  there  is 
not  any  thing  done  in  *  Camera,'  the  shipping- 
%vrit  issueth  out  of  the  court  of  Chancery; 
besides,  we  are  not  now  in  the  case  of  assessing 
a  fine.  It  is  true  that,  if  a  presentment,  in- 
dictment, or  information,  be  depending  in  the 
king's  court,  and  so  far  proceeded  in,  as  that 
judgment  of  a  fine  is  to  be  given,  this  is  not  to 
be  assessed  by  the  king  *  in  camera,  but  by  the 
king's  justices  *  in  curia.'  Howsoever,  if  we 
go  to  distinctions,  there  is  '  potentia  absoluta/ 
and  '  potestas  ordinarin :'  1  hope  none  wilt 
deny,  but  that  the  king  ha^h  *  putestatem  ab- 
'  solutiim,'  in  many  cases.  Stnt.  Westm.  1. 
It  appears  a  man  may  be  committed  *  per  spe- 
'  ciale  praeceptum  domini  regis,'  and  is  not  in 
that  case  bailable. — SO  Hen.  7.  The  king  is 
Capitalis  Justiciarius  Anglis. 

I  put  you  the  case  of  Hil.  2  £.  3,. p.  6.  One 
having  money  of  the  king's  wherewith  to  pay 
soldiers,  misused  it,  and  committed  many  out- 
rages in  Lancashire ;  a  writ  issued  to  the  she- 
riff of  Lancaster  to  attach  him;  l^eing  by  vir- 
tue thereof  attached,  and  brought  to  the  King's- 
Bench,  he  was  there  discharged  :  the  reason 
given  by-  Scroope  the  chief-justice  was,  because 
the  attachment  being  grounded  upon  a  sugges- 
tion, was  against  tlic  law :  no  such  writ  ought  to 
have  issued,  unless  there  had  been  some  in- 
dictment, presentment,  or  information  depend- 
ing.  But  I  doubt  not,  if  the  king  had  by  his 
absolute  power  made  a  special  precept  in  his 
chamber  for  commitment  of  this  man,  he  could 
not  have  been  discharged. — The  truth  is,  the 
objection  upon  the  distinction  of  '  curia  et  ca- 
'mera,'  is  not  rightly  applied  to  this  case;  it 
might  as  well  have  been  urged  against  a  com- 
mission of  sewers  issued  at  common  law,  out 
of  the  chancery.  The  matter  is,  what  the  law 
is  concerning  the  king's  power^  for  provision 
towards  necessary  defence. 

Object.  2. — It  hath  been  said,  that  divers 
payments  and  promises  of  payments  have  been 
made  by  the  king  in  all  ages,  upon  occasions  of 
his  wars  and  provisions  for  the  defence  of  the 
realm  and  sea :  and  many  records  have  been 
vouched  to  that  pui^oise.  . 

Answ. — I  answer.  First,  It  is  true*:  but 
more  paytnents  have  been  made  by  the  sub- 
jects also  in  the  same  cases;  as  will  appear,  if 
we  go  to  vie  by  records :  multitudes  have,  to 
that  purpose,  been  cited  on  the  king's  side. 
Secondly,  In  some  cases,  ns  of  borrowing,  pur- 
veyance, or  the  like,  payment  by  the  king  was 
of  right ;  but  in  the  cases  merely  for  necessary 
defence^  his  payment,  or  promise  of  payment, 
was  of  courtesy  and  grace,  and  is  not  binding 
in  precedent,  no  more  than  in  the  case  of  mines 
royal.  It  appears  by  many  precedents,  cited 
in  the  case  of  mines'  common,  That  many  sub- 
jects, owners  of  land,  wherein  were  mines  of 
silver,  shared  with  the  king :  some  had  m 
twentieth,  some  a  greater,  some  a  lesser  pan. 
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and  this  was  objected  against  the  king*s  sole 
iuteresty  which  notwithstanding  was  adjudged ; 
and  the  answer  made  to  those  records  was, 
lliat  it  was  of  the  king's  courtesy  and  grace, 
not  of  right:  one  may  do  with  his  own  what  he 
pieaseth. — But  I  will  put  you  at  large  one  of 
the  records,  which  hath  been  cited,  and  let  it 
be  considered  for  whom  it  maketh.  23  £d.  1, 
roL  77,  £x  parte  Remeinorator' Regis.  There 
writs  issued  to  divers  mayors  and  bailifis  to 
make  gallies,  ordained  by  the  king,  and  *  con- 

*  cilium  suum :'  It  doth  not  say,  '  commune 

*  concilium/  to  be  made  '  pro  defensione  rcgni 

*  et  securitate  maris  ;*  and  in  the  record  there 
is  a  clause,  ^  custum  <]uod  ad  hoc  posueritis, 

*  cum  illud  sciveriuQUS,  robis  in  exitibus  ballivx 
'  ?estrs  allocari  faciemus.*  But  note,  that  here 
is  a  command  they  shall  first  lay  out  the  money : 
and  note,  that  there  is. this  further  clause  in  tne 
same  writ's,  *  Volumus  autem  quod  bordas  et 

*  meremium,  qua:  ad  hoc  competunt,  nbi- 
'  cunque    ea   invenire    contigerent,  et  cujus- 

*  canque   fvieritit  in  villa  praedicta  vel    extra 

*  pro  galeis  illis  faciendis,  capiatis/  I  pray 
yo^  note  that  clause,  for  the  express  words  of 
Magna  Cliarta  are,  '  nus  non  capiemus  boscum 

*  alicujus  ad  castra,  vel  ad  alia  agenda  nostra, 
'  sine  v'olontate  ejus  cujus  boscus  fuerit:*  and 
yet  it  is  commanded,  that  they  should  take 
'  boscum  alienum*  in  this  case,  and  I  think  war.* 
rantably ;  for  the  words  in  Magna  Charta  are, 

*  ad  agenda  nostra,'  but  the  making  the  galleys 
conamanded,  was  not  '  agendum  regis*  within, 
but  '  agendum  regni,'  without  the  meaning  of 
Magna  Charta. 

Obj.  d. — Disusage,  or  no  precedent  for  many 
years  of  ibis  course  now  attempted,  hath  been 
objected. 

Answ. — I  answer,  as  it  is  said  11  U.  4,  7,  et 
S8,  upon  that  objection  against  the  force  of  the 
statute  of  14  Ed.  3,  about  the  king's  presenta- 
tions to  lapsed  churches,  that  an  act  of  parlia- 
ment disused  may  be  put  in  use,  and  so  that 
law  disused  may  be  put  in  use,  ^specially  in 
ihe  king's  case,  for  *  nullum  tempus,  &c.' — 
Also,  the  thing  hath  been  done,  though  not 
this  particular  way,  supplies  have  been  made 
otherways;  scjmetimes  by  collection  of  moneys, 
mpd  means  without  warrant  of  parliameut; 
aoroetimes  by  liberal  provisions  and  grants  in 
parliament,'  in  late  king's  reigns  by  benevo- 
lences, before  Richard  3*stime,  in  the  manner 
commanded,  and  after  treated. 

Object.  4.— The  several  means  and  incomes, 
which  the  crown  hath,  have  been  distributed ; 
as  that  it  hath  tenures  and  escuage  for  wars, 
customs  and  tenures  for  defence  at  sea,  fines  in 
the  hanaper  for  the  charge  of  his  justice ;  and 
thereupon  it  hath  been  said,  there  is  no  cause, 
if  these  incomes  were  well  imployed,  to  raise 
moneys  through  new  ways. 

Answ.— l/^inam  those  great  means  and  in- 
comes coidd  serve  the  turn.  My  brother 
Weston  made  a  computation  what  the  five 
ports  service  cometh  to,  and  thereby  it  falleth 
abort  to  be  to  any  purpose.  As  for  escuage, 
ji  it  otteadanoe  oat  of  the  veaim  but  for  for^ 


days,  and  that  in  case  of  mean  tenures,  if  the 
tenants  proper  lords  attend  the  king,  for  there- 
in every  one  is  to  defend  his  own  seignor  for 
that  time.  Alas !  What  is  that  for  a  kuigdom? 
Besides,  are  we  sure  the  occasion  of  defence 
will  press  but  for  forty  days  ?  Again,  what  if 
the  n>ean  lords  themselves  go  not  in  person  ?— 
But  since  I  liave  occasion  of  speed)  of  escuage, 
I  must  put  you  in  mind  of  two  sorts  of  escuage, 
by  the  law.  The  first,  is  that  before  touched, 
and  is  commonly  called  'furinsecuui  servitium:' 
And  it  is  only  for  Wales,  Scotlatnl,  and  other 
the  king's  foreign  territories.  The  second  is  of 
another  kind,  and  is  af^licable  to  this  case,  in 
regard  of  charging  the  subjects,  without  their 
parliament-consent.  It  hath  not  been  called 
for  these  many  ages;  but  in  the  Black^Book  of 
Tilburiensis,  1.  1,  c.  26,  ^ou  shall  find  conoenn 
ing  it  in  these  words :  *  Fit  interdum,  ut  in  ioi- 
'  minente  vel  insurgente  in  regouni  bostium 

*  machiuatiuue,  deoeroat  rex  de  singulis  feodis 

*  militum  summam  aliquam  solvi,  marcbam 
'  scilicet  vel  libram  unam,  unde  militibus  sti- 
'  pendia,  vel  donativa  succedant :  mavult  enim 
'  princeps  stipendiarios  quam  domesticos,  bei- 

*  licis  apponere  casibus.  Haec  itaque  sumrna, 
'  quae  nomine  scutorum  solvitur  scutagium  Dun- 

<  cup^tur ;  ah  hac  autem  quieti  sunt  ad  scac- 
''carium  residentes.' 

ObjecL  5. — ^This  is  a  general  charge;  it  ap- 
pears by  the  Mittimus,  tliat  every  county  in  tbe 
realm  hath  the  like  writs,  amongst  which  maiiy, 
as  this  of  Bucks,  are  merely  inland  counties, 
they  have  no  places  to  make  ships  in,  no  means 
to  convey  theur  ships  (if  they  could  make  unv) 
to  the  sea :  they  Iwve  no  mariners,  nor  tack- 
lings,  &c.  and  so  an  impos^bility,  or  at  least, 
an  improper  charge  is  put  upon  them:  the 
Cinque-Ports,  the  maritime  towns  and  counties 
are  furnished,  and  are  aptest  to  he  put  to  this 
service. 

Answ. — I  answer  several  ways^^ — ^The  inland 
counties  may  provide  all  those  U^ings  which 
they  have  not  of  their  own,  with  their  money ; 

*  Pecuniae  omnia  obediunt,  nummus'  is  *  men- 

<  sura  rerum.'  Also  there  is  great  reoson  ibej 
should  join,  by  the  rule  of  *  qui  sentit  comnio- 
'  dum,  ice*  I  am  sure  if  defence  be  not  made^ 
they  may  '  sentire  incommodum.'  So  by  the 
rule,  *  quod  omnes  tangit,  &c.' 

11  H.  7,  Sir  Wm.  Herbert's  Cate.--The  rea- 
son in  law  of  ehai^ging  heirs  in  gavel-kind,  tfnd 
of  contribution  pn  charges  upon  land,  eqoaliy 
liable,  cometh  to  this  case.  Also  the  wbole 
realm  is  but  one  body ;  the  division  of  it  into 
counties,  was  by  king  Alfred.  The  king  snay 
make  a  county  de  novo,  by  taking  out  of  ano- 
ther ;  may  make  two  counties  of  one,  or  one 
of  two,  if  be  please.  Then  take  the  whole  aj 
one  body,  tbe  several  members  center  in  it;  u 
one  member  suffer,  every  member  of  the  same 
body  suffereth  with  it.  But  methinks  there  » 
more  reason  to  excuse,  than  to  chaige  the  portt 
and  maritime  parts;  in  this  case  they  stand 
between  the  enemy  and  tl»e  inland  parts,  ^S 
are  the  next  door  to  danger;^  and  it  is  fit  they 
should  not  be  kt  hk^i,  but  ahould  keep  it 
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•liy  to  seiT«  therosel?es  and  the  inlands,  and 
not  bave  means  taken  liruin  them,  whereby  they 
may  be  disabled. 

Besides,  I  refer  my»eif  to  the  several  prece- 
dents, single  and  at  large,  cited  by  my  brother 
Weston  ;  by  which  it  appears,  that  the  inland 
places  have  heretofore  been  charged  with  pro- 
visions of  gallies,  ballingers,  &c.  for  tlie  seas. 
By  the  commission  of  sewers,  it  appears,  that 
this  coarse  agrees  with  proceedings  in  hke  case, 
by  the  common  law.  F.  Nat.  Register.  All 
who  are  within  the  level  of  an  inundation,  rich 
or  poor,  without  respect  of  persons,  are  to  be 
proportion  ably  assessed,  upon  that  commission, 
—P.  15  Ed.  2,  rot.  70,  in  bk,  w.  The  Case 
of  Rippon,  in  Yorkshire,  is  notable  upon  this 
reason ;  bv  it,  it  appears,  that  tlie  law  was,  that 
all  that  had  salvation  by  the  plaintiffs  being 
hostages  to  the  Scots,  were  by  law  compellable 
to  bear  their  ratable  shares,  to  raise  monies  for 
the  plaintilis*  ransom. 

S3  £d.  1.  c).  rot.  1,  merob.  4,  dors.  In  a 
writ  to  the  archbishop  of  Canterbury,  the  words 
and  matter  are  notable  also  to  this  point: 

*  Sicut  lex  justissima,  provida  circumspectione 
'  sacroram  principum  stabilita,  hortatur,  et 
'  statuit  at  quod  omnes  tangit  ab  omnibus  ap- 

*  probetur :  sic  et  innait  evul^nter,  ut  in  com- 
'  munibos  periculis  per  remedia  provisa  com- 
'  muniter  obvietur.*  As  to  the  objection  oat 
of  the  Records,  *  per  reoiedia  provisa  commu- 

*  niter/  that  should  be  by  parliament;  I  think 
the  contrary  is  apparent  out  of  the  writ :  for 
the  writ  requires  the  archbishop,  with  the  clergy 
of  his  diocese  (not  province)  by  their  proctors, 
iuasmuch  as  the  king  of  France,  '  Classe 
'  maxima  et  bellatorum  copios^  maltitudine 
^  coogregatis,  proponens  linguam  Angticanam 

*  omnino  de  terra  Anglicana  delere,'  to  come, 
by  a  short  day  ensuing,  to  Westminster,  '  tuac 

*  ibidem  ad  tractanda,  ordinanda  et  facienda 


'  ceres ;'  and  besides,  clergymen  have  nr)  capa- 
city of  knights  or  burgesses  places  in  parlia- 
ment, therefore  this  was  not  a  treaty  appointed 
or  intended  in  parliament;  which  is  farther 
enforced  upon  the  words  (<  ad  tractand',  &c. 
*  nobiscum  et  caeteris  prselatis  et  aliis  incolis 
^  regni').  If  a  treaty  in  parliament  should  have 
been,  it  had  been  readier  to  have  expressed  *  in 
parliament,'  or  in  '  communi  concilio,'  and  not 
to  have  used  the  other  improper  expression. — 
Besides,  I  do  not  find  that  any  parliament  was 
liolden  at  that  time,  nor  at  any  time  between 
511  £d.  1,  and  24  Ed.  1,  whatsoever  was  said 
by  Mr.  St.  John  to  the  contrary.  But  if  this 
treaty  had  been,  or  were  intended  to  have  been 
in  parliament,  it  is  not  concluding ;  for  it  oould 
not  be  but'in  parliament,  as  hath  been  urged. 

Object.  6, — ^This  way  draweth  to  many  ill 
coDSedqences;  for  it  stirs  murmuring  and  grudg- 
ing of  the  people,  by  re&son  of  the  burthens 
upon  them. 

Answ. — The  consequence  would  be  worse, 
if  the  kingdom  should  be  lost;  (which  I  cannot 


mention  without  a  quod  abtit)  and  de  mati$ 
mimmum.  Besides,  popular  grud^ings  are  many, 
if  not  most  times  causeless ;  ihey  are  not  f 
hinder  doing  of  right. 

Object.  7.— ^This  is  to  become  an  annual 
charge  upon  the' people;  there  is  cause  of 
thinking  so,  because  since  11  Car.  we  have  had 
every  year  new  shipping-writs. 

A  nsw. — If  the  necessity  continues,  the  charge 
must  coutittue.  The  same  reason  serves  for 
the  continuance,  as  was  fur  the  beginning  of  it. 
Yet  I  deny  that  of  itself  it  may  be  annual.— 
'  Cessaiite  causa,  cessare'debet  effectas;'  but 
'  continuante  causa,  continuandus  elfectus.' 
This  must  be  left  to  his  majesty's  justice,  which 
God  forbid  that  any  should  think  he  will  abuse. 

Object  8. — It  hath  been  agreed,  that  if  there 
were  '  flagrans  helium,'  if  we  had  {'  quod  absit) 
*  a  Hannibal  ad  portas,*  then  this  course  with- 
out provision  in  parliament,  were  not  against 
the  law.  But  it  hath  been  said,  that  we  have 
neither  <  flagrans  bellum,'  nor  a  Hannibal,  in 
our  case. 

Answ. — Let  us  consider  what  the  reason  is, 
why  it  is  not  against  the  law  in  case  of '  flagrans 
^  helium,'  or  *  Hannibal  ad  portas.'  It  can 
be  no  other  hut  to  avoid  a  further  mischief. 
The  same  reason  holdeth  in  our  case,  wherein 
there  is  apparently  an  '  initium  ihalorum  ;*  and 
in  such  times  as  we  now  live  in,  or  *  rebus  sic 
'  stantibus,'  no  man  of  understanding,  but  must 
acknowledge  that  security  is  dangerous. 

Object.  9. — ^Tonnage  and  Poundage,  which 
was  used  in  former  kings'  times  to  be  granted 
by  parliament,  for  a  provision  of  a  stock,  for 
those  purposes  for  which  the  shipping-writ  now 
issoeth,  is  taken  de  facto  by  the  king's  majesty, 
though  it  be  not  yet  granted  him. 

Answ.— -Read  the  words  of  the  statute  IJac. 
et  uit.  at  large.  In  them  observe,  1st.  a  con- 
fession by  the  commons.  That  Tonnage  and 
Poundage  bath  been  paid  to  the  kin^  of  Eng- 
land time  out  of  mind :  I  say,  it  is  so  con- 
fessed ;  I  do  not  say,  that  in  truth  it  was  so. 
2dly.  Observe  the  word  '  towards.'  3dly.  A 
confession  that  the  Tonnage  and  Poundage  are 
not  sufficient  for  those  purposes,  for  which  it 
was  commonly  granted.  The  occasions  are 
now  for  vaster  expences  than  were  requisite  at 
that  time ;  and  what  Tonnage  and  Poundage 
will  not  now  suffice  to  perform,  must  be  raised 
some  other  way.  Also  it  is  to  be  known,  for 
an  answer  to  the  objection  agauist  the  taking 
of  it,  as  if  it  were  not  taken  dejure,  that  Ton- 
nage and  t^otmda^e  hath  been  always  taken, 
with  a  contimtanif  upon  the  change  of  a  king, 
before  such  time  as  a  grant  came  of  it  by  par- 
liament ;  upon  the  demise  of  the  king,  the  pay^ 
tnent  or  taking  it  never  ceased,  or  was  discon- 
tinued, until  it  came  to  be  due  by  grant  of  par- 
hament. 

Object.  10. — It  appears  that  a  parliament 
migtt  have  been  holden ;  there  are  about  sis 
months  between  the  teste  of  the  shippipg-writy 
and  the  1st  of  March  ensuing. 

Answ. — ^This  receiveth  an  answer  in  itself; 
for  if  the  king  had  bees  pleased  to  hare  called 
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«  parliament,  to  have  had  provisions  granted, 
and  by  or  before  the  1st  of  March  11  Car.  pror 
▼ision  had  been  granted,  yet  the  thing  com- 
manded by  the  shipping-writ  in  August,  to  be 
ready  in  March,  could  have  but  begun  in  March 
to  have  been  then  prepared^  and  so  a  whole 
year  apparently  lost;  in  which  time,  God  knows 
what  might  have  become  of  this  state. 

Object.  11. — But  what  if  the  king  suraiise 
only,  that  there  is  such  danger  as  must  be  pre- 
vented, when  in  truth  there  is  oo  such  matter? 

Answ. — Hath  not  the  king  a  conscience? 
The  law  believeth  his  athrmation,  and  for  that 
cause  they  are  not  traversable,  as  appeared  by 
my  lord  Dyer  upon  the  JVc  exeas  rreno.    *  Kex 

•  est  recordum  superexcellens.'  Jeiie  meipso, 
is  his  language ;  it  is  against  the  duty  of  a  sub- 
ject to  contest  with  him.  Again,  it  is  a  rule 
of  law,  *  CuiUibet  in  arte  sua  credenduni  est;' 
it  is  the  king's  proper  art,  to  have  intelligence 
of  foreign  intentions,  to  foresee  public  dangers, 
to  conclude  and  put  in  execution  what  is  pe- 
cessary  for  the  preservation  of  his  estate  and 
people. 

*  Tu  regere  imperio  populos,  rex  summe, 

memento  : 
^  Ilae  tibi  erunt  artes,'  &c. 

Also  Mr.  Hampden,  by  his  demurrer  in  this 
case,  hath  confessed  all  the  matters  in  fact, 
which  moved  the  king  to  issue  this  writ^  aud 
•re  mentioned  in  the  writ. 

Object.  12—26  E.  1,  Pat.  Roll.  m.  21,  hath 
been  urged :  there  it  appeareth  that  the  king, 
desirous  to  amend  *  gravamina  populo  nomine 
'  suo  facta,'  sent  commissioners  to  hear  and  de- 
termine what  takings  had  been  from  the  sub- 
jects made  in  the  king's  name,  but  without  his 
wan  ant;  and  to  punish  it  presently,  and  to 
do  right  to  the  parties:  but  as  for  that  which 
■hould  be  found  to  have  been  taken  by  the 
king's  warrant;  *  Leroi  voil  que  soit  certifie, 
'  et  il  eut  ferra  tant  que  ils  se  tiendr'  apaies  per 

•  reason.' 

Answ. — Note  the  distinction  in  this  case  be- 
tween the  repayment  and  satisfaction  by  the 
parties  for  that  which  was  taken  without  war- 
rant, and  the.  repayment,  if  it  were  taken  by 
warrant  of  the  king.  For  in  case  that  which 
was  taken  by  colour  6£  the  king's  warrant  was 
against  the  law,  it  was  as  tortious  to  the  sub- 
ject, as!tbat  which  was  taken  without  the  king's 
warrant ;  and  in  all  justice,  the  subject  ouglit 
to  have  been  restored  to  his  right,  with  as  much 
expedition  in  one  -case  as  the  other.  Also,  r.s 
hath  been  already  answered,  the  words  are  not 
'  they  shall  be  paid'  but  '  le  roi  ferra  tant  que 
'  ils  se  tiendre  apaies  per  reason  ;'  tba(  is,  as  I 
conceive  it,  The  king  will  give  them  a  reasona- 
ble answer. 

Object.  13. — Upon  the  words  '  requirimus 
et  rogamus,'  in  writs  to  the  bailiffs  of  diverse 
towns,  when  they  were  sent  unto  to  array  and 
tend  men  at  the  expences  of  the  towns,  it  hath 
been  urged,  ergo  the  thing  required  is  a  matter 
of  good-will,  and  not  of  right ;  in  which  case  it 
would  rather  have  been  a  Mand^muS;  or  a 
Praecipimus,  than  a  Rogamus. 


Answ.— Note  the  Requirimus  precedes.  Aim 
the  word  Rogamus  signifies  as  properly  a  cmv- 
mandment,  as  a  prayer.  Linwood.  Also  the 
words  are,  '  etfectuose  requirimus  et  rogamus/ 
Also,  *  Cum  princrps  omt,  precibus  prscepta 

*  cdlorat.'  / 

But  since  those  writs  are  urged,  let  them  be 
read;  and  it  will  appear,  that  in  the  matter 
of  them,  pertinent  to  this  question,  they  noake 
directly  for  the  king.  £id.  for  that  purpose, 
Rot.  Sco.  12  £.  2,  m.  7,  dorso,  but  chiefly  Hot. 
Sco.  of  the  same  year,  m.  13,  dors.  In  ibe 
writ  to  London  there,  the  king  reciting  that 
the  Scots  *  fines  regni  AngUs  cum  ingeuti  ar- 
'  matorum  multitudine  ingressi,'  had  taken  tk 
castles  of  the  king,  and  of  his  subjects,  and  did 
still  hold  them  ,  and  had  besieged  more  castle's; 
and  that  the  king,  by  the  counsel  of  the  prelut«s, 
earls,  barons,  and  the  peers  of  the  realm,  bad 
ordained  (not  a  word  of  ibe  commons)  to  be  at 
York  such  a  day,  with  an  army  ;  and  they  bad 
promised  to  be  there  with  him  '  sumptibub  su<s 

*  cun  toto  posse  suo;  nos  considerantes  quod 
^  pro  tanta  necessitate,  fideles  et  subditos  nos- 
'  tros,  ut  in  premissis  manus  apponant  adja- 

*  trices  decet  requirere  et  rogare,  ac  de  vobb 
'  specialiter  conAdentes,  vos  effectuosc  requiri- 
'  mus  et  rogamus  quatenus  ad  prsmissa  cons:- 
'  derationem  debitam  babentes,'  thev  should 
iostaotly  array  500  footmen,  and  send  diem  to 
the  king,  <  sumptibus  suis.'  Nota,  All  this 
done  w^ithout  warrant  of  parliament ;  and  more 
court-like  words,  certainly,  were  of  purpose 
used  in  such  a  time  as  that  was,  of  instant  ne- 
cessity, *  ad  faciendum  populum,'  than  eiibcx 
needed,  or  might  have  been  used,  if  it  had  bceo 
so  thought  convenient. 

Object.  14.— Out  of  Pas.  26  Ed.  1,  rot  35, 
Commun'  ex  parte  Rememoratoris  Regis.  R^ 
ginal  Gray  being  commanded  by  the  king  to 
itvy  and  conduct  to  the  king  1,000  men  out  of 
Bromfield  and  Yale ;  he,  by  his  letter  to  the 
king,  answered,  that  he  durst  not  cbuse  1,000 
men  there,  without  warrant;  and  that  be 
would  not  mcofcr^  that  is,  move,  in  those  parts 
without  pay. 

Answ. — His  writing  that  he  durst  not,  is  not 
to  the  right,  but  in  his  judgment  it  was  not 
safe,  or  might  be  dangerous.  Also,  he  doRi 
not  without  warrant,  it  may  be,  he  thought  die 
king's  letter,  without  his  great  or  privy-setJs, 
no  sufficient  warrant.  Also,  it  appears  in  tbe 
record,  that  the  king  had  sent  him  word  before, 
that  the  treasurer  should  ordain  payroeni ;  but 
it  seems  pay  came  not ;  and  then  it  is  h^^^J 
soldiers  would  not  stir  without  money  :  Tbtj 
commonjy  cry  Guelt,  and  if  they  hawe  it  no^ 
are  apt  to  disband. 

Object.  15. — Repavments  commanded  byib« 
king  *  ut  conscientia  regis  exoneretur'  ergo,iw 
king  could  not  take  of  right  in  these  cases. 

Answ.— The  record  is  29  Ed.  l,comroun'ex 
parte  Rememorator'  Regis;  there  is  a  com- 
mand for  repayment,  *  Quia  pro  urgentis^inJ'S 

*  negotiis  et  pro  utilitaie  et  defensione  totiui 

*  regni ;'  the  king  had  received  of  the  abbesi 
and  convent  of  Canonleighe  612/.  and  had  pn> 
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mised  repayioent ;  note  those  word^;  And 
also,  for  that  the  abbffss  had  petiuoned  the 
Jcing  in  jiarliament  for  repayment.  So  here 
was  a  promise  originally  for  repayment  also  in 
this  case ;  a  very  great  sum  of  money  it  was 
which  was  taken  trooi  one  single  corporation, 
more  than  was  proportionable  for  them;  and 
therefore  just  and  conscionable,  that  repayment 
»ho6ld  be :  tliis  great  sum  was  taken  upon  a 
scrutiny,  22  £d.  1,  in  places  where,  it  was 
thought  that  inoney  might  be  had.  And  upon 
that  the  foresaid  sum  was  borrowed  (unwil- 
lingly) Grod  tinows,  as  to  the  lender)  of  this  ab- 
be&s,  and  of  divers  other  religious.  The  like 
•crutiny  was  made,  temp.  £.  2,  and  the  like 
course  for  repayment^  as  appears  Rot.  Pari.  8 
£.  9.  And  indeed,  it  had  been  before  those 
times,  and  so  continued,  a  usual  thing,  for  our 
kings  to  look  into  the  treasure  o(  the  religious, 
when  they  had  occasion  of  mcmey;  altid  some- 
times to  take  their  silver-plate,  and  rich  offer- 
ings, for  supply  of  instant  wants.  And  the  re^ 
ligious  would  not. fail  to  press  upon  the  king's 
conscience,  until  they  had  restitution. 

Object.  16.— 12  £.  S,  Ro.  Alman.  m.  22, 
dors.  A  letter  to  the  archbishop  to  move  all 
the  people  to  pray  ((hd  give  alms  for  the  king. 

.Answ. — I  say  no  more,  but  will  read  what 
the  record  is  itself  iognitur,  *  Pater,  &c.  Cum 
'  populis  regni,  variis  oneribns,  tnliagiis,  et  im- 
'  positionibus  hactenus  gravetnr,  qu(xi  dolentes 
'  referimus,  sed,'  note  this  but,  *  inevitabili  ne- 
^  eeisitttte  compulsi,  de  eisdem  oneribus  iptum 
'  relev^re  non  valemus'  so  no  wrong  confessed ; 
necessity  excused  it,  and  continuance  of  a 
wrong  cannot  be  justified.  The  king  desires 
tlie  archbishop  to  move  the  people,   *  ut  tan- 

*  tarn  necessitatem  humiliter,  benigne,  patien- 
^  ter  et  charitative  sustineant:'  note  those  ad- 
verbs, especially  *  humiliter.'  And  they  would 
bave  a  pood  opinion  of  the  king,  and  would  pray 
and  give  induJgeaces,.to  th£  end  he  might  prosper 
in  his  wars  for  recovery  of  his  right  in  France. 
(Note,  *  to  the  end,  &c.'^  '  Qneribns  prsdicds 

*  (quse  noo  ex  malitia  vel  praesumptione  volon- 
*•  taria,  ipsos  gravam)  non  obstantibus.' 

Otiject.  17.— Out  of  the  Pari.  Roll  13  E.  3, 
m.  9,  ^  11.  The  remembrances  of  the  parlia- 
menL  One  of  the  points  to  be  considered  and 
proposed  by  the  kmg,  was  for  course  to  be 
taken  for  a  navy  at  sea,  and  for  recovery  of 
Jersey,  which  the  French  then  had  conquered. 

Answ^Io  this  proposition  the  words  of  the 
king  are,  *•  £t  per  tant  serr'  les  oomons  dis- 
'  charges  del  guard  del  mere '/  by  which  word^ 
it  is  evident,  the  king  conceived,  that  the  com- 
mons were  by  law  charged  with  the  guard  of 
the  sea* — It  is  trae,  the  commons  answer.  They 
pray  '  in  drt.  ddi  guard  del  mere,'  that  thev  be 
iu>t  charged  to  give  counsel,  it  being  a  thing 
whereof  they  have  no  cognizance;  but  they 
give  their  advice,  that  they  think  the. barons  of 
the  ports  should  do  it,  and  therein  they  confess, 
that  the  guarding  of  the  land  belongs  to  the 
oommons,  ^  sans  gages  demaumler  ou  prender.' 
They  could  not  deny  hut  that  the  sea  m>|ittbe 
guarded*     Thej  put  «ot  the  chazgje  of  that 
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guard  upon  the  kingj  but  would  place  it  upoo 
the  ports.  Of  what  strength  or  power  the  porta 
were  in  those  times,  1  know  not ;  but  in  our 
present  age,  it  is  apparent,  they  are  not  bjr 
many  degrees,  near  abl^  to  defend-  the  seasi, 
which  must  notwithstanding  be  defended,  and 
that  defence  can  fall  upon  none  but  the  whole 
realm. 

Object.  18.— Upon  the  Pari.  15  Pas.  S  R:  12, 
pars  1,  where  the  speech  of  Scrobpe,  then 
chancellor,  is  set  down ;  he  therein  declared 
tbe  cause  of  the  summons  of  that  parliamenly 
wherebySt  appeareth,  that  a  little  before  there 
had  been  a  parliament  at  Glocester,  and  nf» 
provision  for  common  defence  was  there  agreed 
ou  ;  that  after  the  departure  of  that  parliament 
the  king  had  assigned  some  prelates  and  lords 
to  be  of  his  continqal  council,  fur  the  year  fo^ 
lowing ;  the  said  council  treating  and  having 
before  their  eyes,  the  great  mischiefs  and  periia 
with  which  the  realm  was  on  all  parts  enviroi>- 
ed,  and  the  summer  approaching,  and  no  ordi- 
nance made  in  parliament  for  salvation  of  the 
realm,  and  resistance  of  the  enemies.  And 
the  said  council ,durat  not  take  upon  tbemselTes 
-alone  the  ordinance  of  so  perilous  and  high  an 
act ;  but  it  was  advised  by  them^  after  Christ- 
mas to  assemble  a  great  council  of  all  the  great 
lords  of  the  realm,  prelates  and  others ;  and 
upon  a  second  warning  there  eame  well  neajr 
all^the  prelates,  as  well  abbots  as  others,  the 
earls,  barons,  bannerets,  and  other  sages  *  of 
the  realm ;  and  tHen  there  the  great  perils  and 
mischiefs  to  the  realm  being  disclosed,  by  rea- 
son of  the  great  apparent  wars  by  land  and  sea, 
whereof  no  ordinance  was  provided ;  and  more- 
over, it  being  declared  before  them,  by  tbe  of- 
ficers of  the  king,  and  treasurers  of  the  war,  as 
to  the  state  of  the  king,  and  of  the  realm,  that 
nothing  remained  in  tbe  treasury  for  the  war  ; 
t  was  said,  ih  the  same  council,  *  Por  conclu- 
sion final,  que  ils  ne  poient  cat  roischiefe  ve- 
medier,  sans  charger  le  common  del  realme, 
que  charge  ne  poit  estre  fait  ne  grant  sans 
parliament;  et  per  tant  per  assent  de  eux  le 
parliament  ot-e  esttf  somon'  et  in  le  meane 
temps  que  suflSc'  army  ser*  ordeiue  al  mere  in 
defence,  et  salvation  del  realme  et  del  navic, 
et  del  coasts  del  mere  a  quel  costages  toots  les 
seignors  apprompterant  voluntarement  al  roy, 
divers  grand  ft>mmes  del  money.  £t  issint 
font  bon  gents  de  London,  et  d'auters  vills,  a» 
quod  le  roy  per  assent  fuit  in  dit  grand  coun- 
sell,  aurit  envoy  pur  ce  cause.  Et;«Sd,.done  a 
eur  son  royall  grt.  pur  repnyraettn^f  t  hath 
been  said,  that  the  present  question  is  fully  a«* 
swered. 

Answ. — I  confess  that  this  Record  hath  a 
great  shew  of  proof,  that  tliough  there  be  an 
apparent  and  instant  time  of  danger  to  the  very 
<salus  rcipublicae,'  yet  no  charge  t»pon  the 
commons  may  be  niavle,  or  granted,  withoat 
parliament.  And  indeed,  this  is  the  strOnceft 
f  roof  upon  any  record,  that  hath  been  urged  oh 

t.,.1 .,. ,.«. — .1 .. — '  ■         '  _         "  • 

*  Sajges  here  :flre  sage  meu^Dot  Judgts^e^ 
WIS  objected* 
4  c 
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Mr.  Hampden's  side.    But  I  think  it  will  re- 
ceive an.  answer  with  indiflfereut  afFectibnsi  if 
these  things  be  obsenrcd.    1.  That  this  coosulc- 
atioo  and  drawing  in  quesboo  of  the  osin);  of 
means,  was  before  any  charge  actually  impos- 
ed :   Which  now  I  insist  not  upon,  because  I 
have  formerly  touched  upon  it.— 2.  The  king 
was  then  in  minority,  tlie  law  was  not  then 
dear  and  settled  concerning  an  infant  king's 
power.    You  see  it  was  debated,  and  not  -re- 
tolved,  until  the  time  of  Ed.  6.     Vide  the  case 
of  the  duchy  of  Lancaster.    Plow.  pom. — S. 
The  eiample  of  Latimer  was  then  fresh ;  and 
the  lords,  it  may  be,  were  over-wary,  upon  his 
precedent,  though  it  could  not  parallel  with 
tlieirs,  if  they  hid  undertaken,  upon  so  ur^nt 
occasions,  to  have  charged  the  commons,  with- 
out their  consent  in  parliament. — 4.  Note  the 
words  of  the  Kecord,  That  the  lords,  appoint- 
ed couBsdlors,  could  not  advise  or  find  any 
means ;   and  it  is  certain,  that  no  counsellors, 
none  but  the  kins  himself,  could  command  so 
liigh  a  matter.    The  king  then  was  not  there  ; 
he  was  at  that  time  scarce  out  of  his  nurse's 
care.— 5.  The  people  at  that  time  were  waver- 
ing, and  full  of  discontents ;    they  had  with- 
drawn   themselves    from    parliament. — Alice 
Peers  had  a  little  before  played  her  pranks  ; 
and  the  young  king  was  not  fortunate  in  his 
then  governing  servants. — ^Lastly,   The  thing 
aecessary,  viz.   Security  of  the  kingdom,  was 
^ne  by  another  way,  viz.  by  lending  of  money, 
a»  in  the  Record :   But  put  the  case  it  had  not 
been  done  one  way  or  other,  then  of  necessity 
the  people  must  have  been  charged,  thouieh 
without,  Vea,  though  against  their  consent ;  ror 
the  kingdom  must  not  be  lost,  an  ultimum  rrfu- 
gium  must  be  found  out,  rather  than  so  fatal 
and  .final  a  mischief  and  misery  must  be  en- 
dured. 

Object.  19.--Rot.Parl.  3  H.  4,  n.  29.  Con- 
oerning  barges  and  ballingers,  commanded  to 
be  made  without  assent  of  parliament.  The 
tommons  petition  saith,  That  this  had  not  been 
done  *  avant  ceux  beurs,'  and  prayed  that  the 
'  coihmiMions  might  be  ^pealed.  The  king's 
answer  was,  That  the  commissions  should  be 
repealed. 

Answ.— It  is*  plain  that  those  commissions, 
before  that  time,  ceased  of  themselves;  for 
ihev  were  made  in  Richard  9's  time,  and  died 
•  with  him.  All  commissions  from  the  king  ai« 
•but  authorities  which  end  with  that  king  from 
Whom  they  issue.  Also  note,  that  the  said 
Hcnnr  4's  answer  in  parliament  eoeth  further, 
ytU4  But  for  the  great  necessity  wmch  the  king 
bath  of  such  vessels  for  defence  of  the  realm, 
in  case  the  wars  should  hold,  the  king  would 
oommune  with  the  lords  of  this  matter,  and 
after  shew  to  the  commons  for  their  advice. 
Which' words  are  notable  to  this  qwstion.  It 
cannot  be  denied,  but  this  ans«i!cr  to  the  oom- 
uons'  said  petition  in  parliament  is,  in  effect,  a 
*Ra|  soi  avisera.'-»I  note  that  Sot  Pari.  1, 
&.  ^m.  4S,  there  is  a  gratification  by  the  king, 
in  confirming  of  franchises  to  those  citici  and 
tiwM,  <  ^uc  soat  ore'  (khat  i^  aow  in  this 


time  of  parliament)  chamd  with  the  making  of 
ballingers  in  defence  of  the  realm.    Here  in 
thb  parliament  just  occasions  were  given  to  ths 
commons  to  have  complained  of  thb  chaige, 
with  the  making  of  ballingers,  chaiged  upoo 
them  before  the  parliament,  if  it  had  been  a 
wrong :  but  they  complained  not  of  it,  for  augbt 
appears ;  and  the  king's  gratification  is  no  proof 
that  it  was  as  by  way  of  recompence  for  a 
wrong ;   but  it  is  plainly  an  aiguroent  of  the 
kine's  grace  to  them,  by  way  of  encoaragemeot 
of  them  in  their  services  for  the  commonwealth. 
The  like  appears,  m.  3,  f,  Cheqr.  K.  Rem. 
'  inter  brevm  directa  baronibns/ — Also  it  ii  to 
be  known,  tliat  in  all  king's  times,  some  mat- 
ters have  been  preferred  in  parliament,  from 
the  commons  to  the  king,  as  grievances,  which 
in  themselves  have  not  ^n  wrones,  or  against 
the  law :   We  find  in  our  books,  Uiere  msj  bt 
'  damnum  absque  injuria.* 

Object.  80.— ParL  7  Ed.  4,  n.  7.  In  the  be- 
ginning of  die  parliament,  the  king  himself 
spake  to  the  commons,  and,  amongst  other 
thin^,  promised  the  commons,  he  would  live 
of  his  own. 

Answ.— The  king's  speech  stayeth  not  there, 
but  goeth  further,  Uie  words  are  these:  '  I  pv- 
'  pose  to  live  of  muie  own,  and  not  to  charge 
'  my  subjects  but  in  great  and  urgent  causes, 
'  concerning  more  the  weal  of  themselv^  aad 
'  the  defence  of  them  and  the  realm,  than  mine 
'  own  pleasures ;  as  heretofore  by  the  commooi 
'  of  this  land  hath  been  done,  and  borne,  to  mj 
'  progenitors,  in  time  of  need.'  Which  wonh 
are  remarkable :  not  a  syllable  in  them  of  doing 
this  only  by  common  assent  in  i>ariiament,  hot 
relatively,  as  heretofore,  &c.  which  how  ithath 
been  dtfactOj  you  have  heard ';  namely,  some- 
times in  parliament,  and  sometimes  out  of  par* 
liament.  * 

The  li|st  material  objection  to  be  ansirered 
by  my  memory,  is  the  authority  of  Fortescue  in 
his  De  Laudibus  Legum  Andiie,  where  be  saitb, 
cap.  13,  *  That  the  king  of  England  is  JKer  ps- 

*  lUice  regetu ;  and  reguiariter,  to  do  what  bs 
'  please.'  This  needs  no  answer,  it  is  agreed. 
But  he  farther  saith,  cap.  9,  That  the  king  maj 
not  ^  populi  substantias  proprias  subtrahere,  re- 

*  claroantibus  eis  vel  invitis;'  that  he  may  not 

*  Tailzie  et  c»tera  onera  ets  imponere  ipsis  in* 

*  consdtis ;'  That  he  may  not  *  snbjectum  po- 

*  pulnm  renitentem  onerare  impositionibus  ps- 

*  regrinis.' — I  answer,  that  'tisj&ost  true  *  rega- 

<  laritcr,  et  regula  aon  fadt  jus,  et  nulla  rcgsla 
.  *  tjoin  fallit.'--Caset  of  necessity,  cases  of '  bo-^ 

<  num  publicum,'  cases  of  *  salus  reipublica, 
are  not  to  be  comprised  within  ordinaiy  rules. 
I  have  spoken  to  moch  hereof  already,  that  now 
I  will  say  no  more,  but  conclude,  toat  in  esses 
of  necemity,  *  pro  salote  rci^.'  every  subject 
must  (even  by  rules  of  law^  bestir  Inoiself;  most 
contribute  bis  best  abilities :  mua^siT'lP  ta^ 
his  holptng  hands.— Rich  men  must  expose  ther 
treasures.  Able  men  of  body  most  pot  on 
arms.  Great  ooimaellors  most  pvo  their  belt 
advice.  Women  mast  not  be  iw.  ,  Old  men 
and  dcr^m^  (if  thty  bsf«  no  other  foven) 


11«5]      STATE  TRIALS,  1 S  Chakles  I.  1637.— w  the  Cafe  of  Sh^Money.       [1  l«d 


nust  attend  their  prajen.  And  Judges  most 
press  and  enforce  the  laws  upon  the  suojects  to 
compel  them  to  contribute. 

And  so  I  hove  done  at  this  time  t  and  what  I 
have  said,  I  have  spoken  to  the  best  of  mj  un- 
dentandingy  and  in  discharee  of  my  conscience 
in  a  case  of  *  salus  neipublicae.'^— And  it  being 
high  time  now  for  me  to  give  over,  I  conclude 
upon  all  m^r  reasons  and  authorities  cited,  That 
as  tliiscase  is  upon  the  pleadiug  of  it,  the  charge 
qf  SOf.  imposed  on  Mr.  Hampden,  towards  the 
provision  of  a  ship,  commanded  by  the  writ  of 
4  Aog.  11  Car.  regis,  is  consonant  to  law,  and 
consequently,  that  Judgment  ought  to  be  given 
against  him,  Quod  omretur. 


The  Opinion  of  Sir  GEORGE  VEUNON, 
knt.  one  of  the  Justices  of  his  Majesty's 
Court  of  Common-Pleas  at  Westminster, 
delivered  in  the  Exchequer^Chamber,  in 
the  Great  Case  of  Ship-Money. 

This  is  a  cause  of  great  consequence,  and  is 
one  of  the  greatest  that  ever  came  in  question 
in  this  kingdom,  and  the  records  are  infinite  that 
have  been  cited  on  both  sides ;  but  by  reason 
of  want  of  faealth,  and  disability  of  body,  I  have 
not  been  able  to  peruse  the  records  as  1  intend- 
ed, and  to  have  prepared  myself,  in  which  I  am 
to  argue;  and  therefore  1  would  desire  time 
UDtii  this  day  seven-night,  to  peruse  the  records 
and  compare  my  notes,  wherein,  as  you  maj 
aee,  I  have  taken  great  pains,  [producing  his 
Notes  to  the  CourtJ  that.  I  may  be  the  tetter 
prepared  to  deliver  my  opinion  in  this  weighty 
matter :  and  then,  God  willing,  I  will  not  fuil. 

[Bat  it  was  answered  by  tbf  Court,  That  in 
regard  certain  days  have  been  peremptorily  ap- 
pointed at  first  for  their  Arguments,  it  could  not 
ne  altered  now,  nor  could  they  give  him  aiiy 
further  time.] 

Whereupon  he  said, '  Seeing  I  may  not  have 

*  any  further  time,  I  must  therefore  deliver  my 

*  Q|»inion  in  brief,  according  as  I  have  conceived' 
'  it  in  my  conscience  to  be,  which  is  as  follow- 

*  eib,  viz. 

^  That  the  king,  nro  bono  publico^  may  chane 
'  bis  subjects,  for  toe  safety  and  defence  of  the 
'  kingdom,  notwithstanding  any  act  of  parlia- 

*  roent ;  and  chat  it  is  warrtintable  by  Gascoigne, 

*  19  Ed.  4,  14.  and  moreover,  that  a  statute 
'  derogatory  from  the  prerogative  doth  not  hind 
'  the  king;  and  the  kin^  may  dispense  with  any 
^  law  in  cases  of  necessity,  d  Hen,  7, 11.' — And 
•o  concluded  for  th6  king. 


all  the  judges  is  required  herein ;  many  dayf 
have  been  spent  in  the  arguing  of  this  case,  aa 
it  well  deserves;  six  days  by  the  defendant, and 
six  days  on  the  king's  side. 

It  is  some  labour,  in  a  case  of  this  extent,  to 
contract  myself,  according  to  my  conscience 
and  best  knowledge :  I  sfa^l  seriously  ponder 
the  weight  of  this  case,  and  digest  it,  as  bv  the 
law  is  warrantable,  and  so  grounding  my  judg- 
ment accordingly.  And  the  judgment  which  I 
shall  give,  in  fine,  is,  Thst  Mr.  Hampden  ought 
to  be  charged  with  this  30f .  and  is  to  give  satis- 
faction for  the  same.  My  lord  Coke  saith  of  a 
short  case  in  his  11th  Report,  that  though  it  be 
as  short  a  case  as  ever  was' argued,  yet  the 
weightiest  in  any  court  for  consequence :  so  it 
may  be  affirmed  of  this  question,  for  the' sum  ia 
but  20s.  but  the  weiffht  thereof  is  of  fiur  Renter 
estent:  it  concerneth  the  whole  kingdom. 

Mr.  Hampden  hath  demurred,  and  thereby 
hath  granted  all  matters  of  fact  to  be  trae.  The 
defendant's  counsel  have  taken  much  pains  fo( 
tiieir  client;  and,  without  flattery,  so  nave  the 
king's  counseL — I  ncknowledge  the  laying  of  a 
charge  upon  the  people  by  parliament  is  a  safe 
way,  if  time  and  occasion  will  permit.  Aano 
1588,  when  the  Invincible  Armada,  so  termed, 
came  into  England,  the  provident  care  for  the 
prevention  thereof  was  out  of  parliament.  Alas! 
It  is  not  parliaments  can  keep  us  safe.  Was 
not  that  detestable  Gunpowder  Treason,  3  Jac^ 
devised  to  have  been  executed  in  the  parlia^ 
ment  time?  the  wisdoin  of  the  parliament  did 
not  discover  this  utter  ruin  and  destruction,  that 
bad  like  to  have  happened  to  the  king  and  king* 
dom,  and  to  the  overthrow  of  religion ;  but  it 
was  the  great  mercy  of  God  that  did  it. 

This  kmgdom  hath  been  always  monarchical  s 
A  democraticai  government  was  never  in  tbia 
kingdom.  In  the  tune  of  the  Britons,  500  ycart 
before  the  birth  of  our  Saviour,  wlieo  Bnlte 
came  from  Troy  into  Britain  (as  one  writes)  it 
had  a  politic  and  regal  government;  this  is  con* 
firmed  by  the  Letter  from  the  Pope  to  king  Lu- 
And  our  king  hath  as  much^  power  aiid 


cius. 


prerogative  belonging  to  him,  as  any  pnnce  in 
Christendom  hath.  It  is  the  kin^s  prerogative 
to  appoint  the  beginning  and  ending  of  parlia- 
ments. So  great  a  body  can  move  but  ^luwly. 
A  great  part  of  the  seven  months  would  be 
spent,  or  the  parliament  ended-;  and  then  we 
were  but  to  begin  to  rig  and  triot  our  ships,  to 
provide  powder,  shot,  cables,  &c.  many  of  these, 
perhaps,  to  be  bad  in  foreign  parts ;  ip&stert 
and  gunners,  6cc.  to  be  got:  ready  money  must 
be  had  for  the  providing  of  all  these ;  this  will 
require  conveuient  time  before  this  can  be  done. 
What  hazard  may  the  kingdom  run  all  this 
while?  what  policy  is  there  to  make  state  affairs 
known  to  the  people?  They  may  thank  them- 
selves, they  would  not  make  a  ship  for  the  ser* 
vice,  and  then  they  might  have  had  it  for  their 
own  use  afterwards.  When  the  kingdom  is  in 
danger,  the  king  may  command  a  supply  for 
prevention  thereof;  and  who  can  ^cfi  better 
the  weightinesf  of  it,  is  adjourned  fifbm  the  £x-  than  the  king  how  to  prevent  the  danger?  '  Ne- 
^heqtier hither  to  be  argued, aad  theadvice of  { <  cesfitaa  non  habec  legem.*     Tlie  king  thea 


A  few  Notes  of  the  Argument  of  Sir  THOMAS 
TREVOR,  Knt.  one  of  the  Biirons  of  his 
Majesty's  Court  of  Exchequer,  in  the  great 
Case  of  Ship-Moket« 

After  he  bad  opened  the  record  he  said,  the 
question:  upon  it  was.  Whether  Mr.  Hampden 
should  be  charged  with  the  S0«.  imposed  upon 
him,  as  this  case  is?  This^case,  by  reason  of 
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must  hot  forbear.  1^  common  law  doth  re- 
gard the  common  good  above  particular;  as  in 
pontage,  murage  and  paveage. 

The  provision  of  shipping  hath  prevented  lis 
from  danger  hitherto,  and  I  hope  it  will  still. 
It  halh  increased  the  honour  of  the  kingdom. 
It  is  known  not  only  to  ourselves,  but  to  other 
princes,  that  our  ships  are  of  far  greater  bur- 
then, strsngth,  und  better  furnished,  than  ever 
was  before.  All  which  redouudeth  to  the  king 
and  kingdom's  honour.  The  ship,  called  the 
Sovereign  of  the  Sea,  maj  be  termed,  the  Sove- 
reign of  all  Ships. 

To  conclude :  the  sum  assessed  for  this  bu- 
siness, I  wish  it  may  be  paid  by  all  chearfully, 
for  it  is  fur  a  general  good,  for  the  safety  of  the 
whole  kingdom :  the  subjects  are  not  prejudiced 
by  it,  eitiier  in  their  dignities,  or  properties  in 
their  goods  :  the  king's  prerogatives  protect  the 
peoples  liberties,  and  the  subjects  liberty  the 
king's  prerogative :  it  is  proper  for  kings  to 
command  and  subjects  to  obey.  We  that  are 
the  jud<res  of  the  kingdom  have  paid  it,  and 
therefore  it  is  fit  our  opinions  concur  with  our 
actions  in  tliis  case.  And  so  my  advice  is, 
that  Judgment  ought  to  be  given  that  Mr. 
Ilanipden  ought  to  be  charged  witii  the  20^-. 
assessed  on  him. 


The  Argument  of  Sir  GEORGE  CROOKE, 

kt.  one  of  the  Justices  of  his  Majesty's  Court 

of  King's  Bench  at   Westminster,  in  the 

'       Exchequer- Chamber,  in  the  great  Case  of 

SUIF-MONEY. 

This  case  of  Mr.  Hampden's  stands  upon  re- 
cord, and  what  judgment  may  be  upon  this 
record  is  the  question.  I  find  no  party  in  this 
case  but  Mr.  Hampden.  A  Scir'  Fac'  is 
brought  against  him,  to  shew  cause,  why  he 
should  not  be  charged  with  the  30.9.  assessed 
ttpon  him,  towards  tiie  finding  of  a  ship.  The 
occasion  of  that  was  the  writ  of  4  Aug.  which 
is  the  foundatioh  of  nil;  and  that  is  directed  to 
the  sheriff  of  Bucks,  as  to  other  shert(}s,  to  pre- 
pare a  ship  of  such  a  burthen^  for  the  reasons 
mentioned  in  the  writ,  <  Quia  predoncs,  ikzJ 
because  the  kingdom  is  infested  with  pi- 
rates, &c.  ^Quod  datum  est  nobis  intelligi, 
*  &c.'  for  tl^at  they  do  seek  to  draw  men  into 
captivity ;  and  also  lest  we  sliould  lose  the  do- 
minion of  the  sea ;  and  fisr  these  reasons  these 
writs  are  sent  forth.  For  the  time  that  they 
were  to  continue  abroad,  it  b  twenty-six  weeks, 
so  long  the  payment  of  the  men  to  be  at  their 
charge ;  '^t  qoos  rebelles,  &c.'  and  if  a»y  do 
rebel,  that  they  should  be  imprisoned.  And  so 
the  record  setteth  forth  farther,  that  upon  this 
■vnta  Certiorari  went  forth,  and  Mr.  Hamp- 
den was  certified  not  to  have  paid  itt — Now 
upon  all  Mr.  Hampden  hath  demanded  Oyer 
of  all  the  wriu,'apd  hath  demurred. 

I  must  confess,  tliis  cause  is  a  very  great 
cause,  and  ^e  greatest  cause  that  ever  came  in 
question  before  any  iudges.    And  for  my  ow^  i 
part,  I  am  sorry  it  should  come  in  question  in  < 
this  place,  more  r6quiiit«  it  was  to  h»re  it  de- 


bated in  a  public  assembly  of  the  whole  itste; 
for  on  the  one  side,  it  concerns  the  kiog  in  his 
prerogative  and  power  royal ;  and  on  the  odier 
side,  the  subject  in  his  lands,  goods^  and  li- 
berty,  in  all  that  he  hath,  besides  his  hie. 

For  my  own  part,  I  am  sorry  that  I  am  eo« 
forced  to  dissent  from  my  brothers  that  have 
argued  before  me  a  fitter  course  it  were  for  me 
to  have  argued  with  them  privately,  wIiq  have 
ai^gued  so  learnedly  :  and  well.  I  have  studied 
all  that  I  could  to  have  concurred  with  them ; 
but  speaking,  according  to  my  own  heart,  (foi 
we  are  to  give  judgment  upon  eur  oaths)  is  re- 
spect of  my  reason  and  conscience,  I  canaot 
concur  with  them ;  it  makes  me  at  a  staod 
with  myself,  because  of  the  arguments  of  so 
many  learned  men  before  me,  and  to  suspea 
my  judgment,  whether  it  be  erroneons  or  oo. 
Yet  I  must  set  down  my  own  reasons,  sod 
upon  them  leave  them  to  my  lords  that  come 
after  me  to  jutl^e  on. 

Judt^mcnt  is  of  the  Lord;*  the  hearts  of  men, 
and  also  their  judgments,  are  in  the  hands  of 
God;  and  when  judgmeiH  is  once  pa^t,  we 
have  done.  For  my  own  part,  I  know  in  ihis 
case  we  cannot  do  so  well  as  wc  should,  bot 
to  satisfy  ourselves  in  our  consciences  and  our 
understandings ;  and  in  this  case  we  are  to  give 
counsel  to  the  king  according  to  our  oaib, 
whether  thi:^  charge  be  legal  or  not.  If  lesal, 
the  subject  ought  not  to  complain :  if  not 
legal,  then  not  in  the  king's  power  tbo>  to 
charge  the  subject. — ^The  king*s  counsel  have 
maintained  this  writ  to  be  good;  and  ths 
judges  that  have  argued,  in  their  judgmenti 
have  mainttrined  it.  I'hen  the  king  is  advised 
by  his  judges,  Whether  this  be  legal  or  no  ?  It' 
legal,  it  is  well ;  if  not,  then^  the  burden  lin 
upon  us.  For  the  king  doth  notliing  lot  wlai 
he  is  advised. — The  case  hath  been  excellentk 
learnedly,  and  well  argued  on  both  sides:  for 
that  which  was  pressed  by  counsel  on  cither 
side,  did  not  much  move,  for  they  argue  ts 
counsel :  and  we  are  to  give  judgment  upoa 
our  oaths,  on  what  they  have  said. 

But  the  judges  opinions  already  delivered  do 
much  trouble  me.  When  I  have  been  of 
counsel,  I  have  argued  one  way,  and  kave 
thought  myself  very  clear;  wlien  I  have  coflB^ 
as  a  judge,  and  ai^ed,  I  have  tbougbt  dear 
otlierwise  of  the  Case.  I  desire  to  give  jodg- 
meot  in  this  case  according  to  God*s  directioQ, 
and  my  own  conscience,  and  that  is  the  best. 
And^o  I  do  not  doubt  but  ail  my  hrodieis 
have  gone  according  to  their  conccience,  whi™ 
makes  me  suspect  myself.  But  ever?  niafl 
stande(h  or  falleth  to  his  own  master.  I  ^^ 
sire  God  to  guide  me  to  a  true  jadnmeot;  an<i 
though,  for  tiie  reasons  aforesaid,  I  doubi  mf- 
self,  yet  I  am  not  of  the  same  opinion  withniv 
brothers :  but'  according  to  my  conscience,  I 
think  that  Judgment  ought  to  be  given  for  the 
•Defendant;  for  which  my  argament  ^U stand 
upon  these  points. 

1.  I  hold  that  tills  writ  is  not  aUtfwabie  hf 
the  common  law^  but  is  a  rat  absola^'! 
i^uiist  the  cMunon  bm;    9»  Admit  it  w« 
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good  at  common  law^  yet  it  is  ftgainst  divers 
statutes.  3.  I  hold^  that  no  necessity,  nor  no 
pretence  of  danger,  can  give  this  cause  for  the 
writ:  Ibrjf  the  writ  be  against  the  common 
law,  no  pretence  of  danger  can  warrant  it.  4. 
Th^re  is  no  warranty  by  prerogative  of  the 
crown,  nor  power  royal,  lor  this  writ.  »S,  That 
this  writ  is  the  first  writ  that  ever  was  devised  in 
this  i'nid,  and  fisst  put  in  practice,  either  in  in* 
land  counties  or  maritime  parts.  6.  That  there 
is  not  any  one  precedent,  nor  any  one  record 
judicial,  or  judgment  in  point  of  law,  for  the 
writ ;  if  not,  then  I  bold  it  not  fit  to  be  main- 
tained. 

I  come  now  to  .the  writ  itself.  1.  I  hold  ^e 
motives  of  this  writ  to  be  insufficient  to  warrant 
the  same.  S.The  commands  of  the  writ  are 
merely  against  the  law ;  because  the  commands 
of  the  writ  are,  to  charge  the  subject  to  find  a 
ship  with  men,  munition,  &c.  against  the  words 
of  the  common  and  statute  law.  3.  If  tbey 
were,  yet  the  assessments: of  tlie  writ  are  not 
warrantable  by  the  law,  and  so  no  assessment: 
and  if  no  good  writ,  then  the  Scir*  Fac'  will- 
not  lie.  4u  I  come  ta  the  Certiorari:  and 
whether,  it  be  welH^rounded,  or  no,  is  the 
4)uestion.  And  I  hold,  it  dotb  not  well  issue, 
as  this  case  is. 

1.  For  the  point  of  law.  We  that  are  judges 
Are  bound,  according  .to  the  law,  not  according 
to  our  own  imaginations,  both  to  judge  accord- 
ing to  the  latv,  and  the  taw  of  this  land,  either 
of  tlie  common  law  or  of  the  statute-law :  and 
I  see  no  book,  nor  know  of  any  authority  that 
doth  maintain  this  writ;  but  contrariwise, 
there  are- books  and  Authorities  in  law,  that 
say,  this  writ  ought  not  to  be  maintained.  It  is 
a  rale  in  Littleton,  thst '  That  which  was  never 
*  done  before,  cannot  now  be  done.'  1  say, 
there  cannot  be  produced  an  example  of  the 
like  wiit,  1  mean  the  writ  4  Aug.  11  Car.  that 
ever  went  unto  tlie  whole  kingdom,  to  make 
ships,  &c.^  nor  unto  all  the  maritime  counties, 
at  one  time ;  but  it  ii  the  first  precedent,  either 
for  infand  counties^  or  maritime  parts  ;  and  if 
no  jprecedent  before^  then  not  by  the  law  to  be 
maintained. 

S.  it  is  against  the  common  law  of  the  land, 
which  gives  a  roan  a  freedom  and  property  in 
his  go<jids  and  estate,  that  it  csnnot  be  taken 
from  him,  but  by  liis  consent  in  specie,  as  in 
parliament,  or  by  his  particular  assent :  for  the 
law  puts  a  difference  between  a  freeman  and 
bondman.  A  bondman^s  ^oods  may  be  taken 
withoQt  hisounsent;  but  not  so  of  a  fre<eman. 

Then  thus  standi  the  case,  nnd  the  qnestion 
ariseth.  Whether  this  wrrf  to  command  the  sub- 
jects in  any  inland  county,  to  ppqwre  a  ship, 
and  prvMde  -men,  mnnition,  &c.  went  out  by 
their  consent  ?  And  vvhether  allowable  or  no, 
if  wiihiMit  their  consent,  for  this  is  a  charge 
upon  the  subject.  And  I  sst,  no  common 
'  cnarge  upon  the  subject  ought  to  be  but  by  a 
common  consent,  or  ia  h  pariismentury  coui^e. 
Mr.  Lambart  saith,  th»t  in  the  Conqueror*s 
time  the  king  could  <(^harge  the  subjet^t  ^vith  no 
vnjuit  laimtion^  nor  faila^i  *  fed  per  comfnmie 


^  concilium.'  And  that  was  a  law  hot  glvai  by 
the  Conqueror,  but  allowed  by  him,  as  to  be 
the  law  of  tlie  kingdom. 

In  the  Charta  in  king  John's  time,  it  is  plain,^ 
the  liberty  of  the  subject  is  there  confirmed^ 
'  Nullum  scutagium,  nullum  auxiiium  nisi  pec 
^  commune  concilium.'  It  appeareth  plainly 
by  the  books,  that  this  cannot  be  done  but  hj 
consent  in  parliamisnt.  Fortescue  chief  justice 
setteth  down  what  the  law  of  England  is  in  that 
kind,  as  instructions  for  the  young  prince. 
Saith  he, '  The  king  governeth  his  people  br 
'  power,  not  only  royal  but  also  politic'  If 
this  pd^er  oyer  them  were  royal  only,  then  be 
might  change  the  laws  of  his  realm,  and  charge 
his  subjects  with  taillage,  and  other  burdens^ 
without  their  consent.  Thus  the  king  can 
change  no  laws,  nor  yet  charge  them  with 
strange  impositions  against  their  wills.  He 
setteth  down,  sis  the  head  is  the  chief  of  the 
body,  so  the  king  is  the  head  of  h:s  people : 
lie  cannot  take  any  thing  from  them,  without 
their  ordinary  consent ;  the  common  consent  it 
is  in  parliament.  Cap.  3,  an  express  clause 
there,  hoc  individuo.  Shew  me  any  book  of 
law  agsinst  this,  1  hat  the  king  ehaU  take  no 
man's  goods,  but  he  shall  pay  ror  it,  though  if 
be  for  his  own  provision ;  or  lay  any  burden 
upon  his  subjects,  but  he  must  do  it  by  therr 
consent  in  parliament.  If  this  be  the  privilege 
of  the  subject,  then  it  is  express,  the  subjects 
ought  not  to  have  this  charge  imposed  upon 
them,  but  by  their  common  consent.  Tb<wgkr 
it  be  said,  a  statute  is  the  act  of  the  king,  the 
lords  and  the  commons  only  give  their  con-* 
seats ;  I  say,  it  is  the  act  and  grant  of  the  com- 
mons, as  well  as  of  the  lords ;  for  what  consent 
is  given  there,  is  given  by  every  man  of  the 
kingdom,  by  the  power  of  theiroice  which  thef 
gave  in  chusing  the  knights  of  the  shires  aud 
burgesses.  There  is  a  book  case  13  Hen.  4, 
fol.  14,  expressly,  That  no  man  shall  be  charged 
witiiout  his  consent  in  parliament.  Gescoigne, 
chief  justice,  gare  it  as  a  rule.  Coke's  Reports, 
Clark's  case,  No  man  to  be  changed  in  .St« 
Albans,  but  with  their  consent. — In  the  Chamw 
berlain  of  London's  case,  to  put  u  small  sum 
upon  a  merchandize,  &c.  when  it  is  for  the 
good  and  bene6t  of  the  people,  is  a  thing  to  be 
Allowed  through  a  common  ordinance  to  be 
good,  so  they  have  no  loss  by  it ;  as  in  case  of 
murflge,  ponlhge,  pavesge,  and  tolls  of  noarkets : 
Taxes  upott  the  people  l^r  these  are  aftowedi 
because  they  are  matters  for  use  of  the  people, 
and  are  not  as  a  matter  of  charge  imposed  upott 
the  people. 

FitT.  Herb.  Na.  Br.  The  kin^  hsih  the  go-* 
vemn>ent  of  the  whole  kingdom,  both  ill  time 
of  war  and  peace.  None  will  deny  biit  that  he 
may  command,  that  no  man  can  doubt  of;  and 
therefore  in  that  kind,  in  point  of  inundatinvi^ 
the  king,  fiy  his  writ,  commandeth.  That  that 
shall  be'  stepped,  and  l>e  done  by  tho««  that 
hfive  benefit  or  loss  by  the  inundation ;  and 
ihiise  only  are  to  be  chnrged,  as  corme  unto 
Kent :  If  an  inondatinn  be  in  Kent  marshes^ 
shall  the  county  of  Middlesex  be  charged  there* 
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witb?  No ;  bot  thoie  that  have  profit  by  it,  or 
bftve  lots  by  it.    Vid.  the  10th  Report. 

Then  here  standeth  the  case ;  if  that  be  lo, 
the  question  is  not  now^  Whether  a  common 
chai]ge  may  be  levied  upon  the  subject,  wiihom 
ooosent:  No  c[iiestion  but  a  common  chai^ge 
may,  if  occasion,  and  every  man  ought  to 
obey  it. 

But  the  question  is,  Whether,  upon  the  alle- 
ntions  in  this  writ,  there  shall  be  a  chai]ge  to 
impose  money  upon  them  in  the  mean  time, 
without  their  assent?  I  taiy  not,  but  by  a  parliap 
mentary  coarse :  in  that  kind  the  common  law 
doth  not  allow  it.  A  notable  case  in  14  £.  9, 
Banc.  R.  rot.  60.  Heb  and  Lever's  case  in 
Durham.  An  action  of  tresoass  was  brooght 
apunst  Lever  for  taking  away  the  chest  of  Heb's, 
with  goods  and  'money  in  it,  he  pleaded  not 
guilty ;  the  jury  gave  a  special  verdiet.  That 
the  ffefendant  took  the  money ;  but  it  was  upon 
this  occasion :  The  Scots  had  invaded  Durham, 
and* burnt  divers  houses  about  Durham;  upon 
which  the  inhabitants  of  Durham  assembled 
together  to  consult  about  their  defence ;  and 
took  an  oath  to  obey  the  ordinance  to  be  made 
by  consent  amongst  them ;  whereof  the  plain- 
tiff was  one  that  swore,  and  gave  his  consent. 
Whereupon  they  made  an  order  to  give  the 
Scots  a  sum  of  money  to  depart|  but  they  would 
not  be  gone  without  ready  money ;  whereupon 
they  made  a  second  ordinance.  That  every 
man's  house  should  be  searched,  ,and.  where 
the^  found  money,  to  take  it :  Thereupon  the 
dewndant  took  the  money  out  of  the  plaintiflfs 
house.  The  judges  asked  the  jury,  if  this  last 
order  was  done  with  the  plaintiff's  consent. 
They  sstd  it  was  done  by  reason  of  the  occa- 
sion. Thereupon  judgment  was  given  for  the 
plaintiff:  That  because  it  was  not  with  his  con- 
sent, that  therefore  they  ought  not  to  be  chained. 
It  come  into  the  King  s  Bench,  and  they  seeing 
•f  this  special  verdict,  the  judges  of  tlie  King's 
Bench  reversed  the  judgment;  for  why?  What 
was,  done,  was  dune  by  his  own  consent  and 
proper  act,  because  of  his  consent  upon  his 
oath;  and  therefore  (said  the  judges)  he  had 
teeans  to  help  himself  against  the  commonality 
of  Durham,  and  they  to  pay  him  again  to  his 
proportiooable  parL  This  proveth.  That  no 
nan  ought  to  part  with  his  ^pods,  but  with  his 
consent. 

That  of  Rich.  S,  which  is  not  a  statute,  yet 
doth  shew,  that  the  law  was  at  that  time,  as  it 
is  the  same  at  this  day.  Advice  was  taken  in 
H  great  assembly  how  to  charge  the  commons : 
And  it  was  answered.  That  they  could  not  be 
chaig^d,  but  by  common  consent  in  parliament. 
And  St  was  the  declaration  of  Scroope  in  the 
parliament-house.  That  without  consent  in 
parliament,  the  commons  ought  not  to  be 
chai^ged ;  because  the  commons  have  a  consent 
in  parting  with  their  goods.  It  is  said  in 
Doctor  and  Stodentf  That  the  subject  hath 
such  a  property  in  his  goods,  that  no  man  shall 
meddle  with  them,  but  by  his  consent ;  which 
is  the  reason  they  recover  damages  when  they 
meddle  with  their  goods,  not  by  their  consent* 


Another  reason  why  the  common  law  look* 
eth  into  it  is,  .because  of  the  incoaveniencsi 
that  might  insoe,  if  this  should  be  allowed.  To 
charge  one  ship,  by  the  samereasoa  there  ni^ 
be  ten  ships  cbaind.  We  have  a  pioui  kin^;, 
and  thottth  he  w3l  not  do  it,  yet  the  law  look- 
eth  into  Uiis  inconvenience.  That  of  Danegelt 
began  in  the  year  991.  The  first  compoiition 
was  10,000/;.  the  second  16/X)0/;  the  next 
24,000/;  the  next  36,000/;  and  in  10  or  11 
years,  by  five  several  risings,  it  came  to  48,000/. 
And  so,  for  aught  that  I  do  know,  this  nty 
come  to  forty  hundred  thoosand  pouods. 
Therefore  the  law  looketh  to  make  certam  the 
charges.  .The  first  double  subsidy  that  ever 
was,  was  31  Elix.  and  the  Chancellor  of  die 
Exchequer  said,  it  did  make  his  heart  to  oaake 
'to  move  for  a  double  subsidy,  one  satwidj 
being  granted  so  lately.  The  reason  of  it  wss, 
because  the  Spanish  mvasion  4ras  foreseen.— 
After  the  Spanish  invasion  was  past,  then  came 
the  second  grant  of  a  double  subsidy ;  and  be 
said,  he  hoped  not  to  live  to  see  a  subsidj 
granted  again.  33  and  39  Eliz.  it  came  to  tkret  j 
subsidies,  and  four  subsidies,  bnt  if  there  hsdi 
beeu  ten  subsidies,  what  was  done,  was  doss 
by  parliament ;  and  the  law  alloweth  it  be- 
cause of  the  greater  inconvenience.  Then  it 
is  in  the  judement  of  the  parliamsnt  for  the 
appointing  of  those  subsidies,  as  the  occasioo 
requires. 

The  statutes  of  Tonnage  and  Poundage,  ai 
appears  by  all  the  statutes  made  in  Eicb.  S, 
and  continued  till  Hen.  4, 5,  6, 7,  and  so  dowiH 
wards  to  king  James's  time,  are  to  the  end  the 
king  might  ^ve  money  in  his  coffers  for  the 
defence  of  the  realm,  and  for  the  safe-euard  of 
the  sea,  that  he  might  not,  upon  a  sudden  oc- 
casion, be  unprovided ;  because  it  is  reason 
and  fitting  that  kings  should  ever  have  inoney 
ready  against  any  occasion.  Bot  now  it  n  oot 
granted,  yet  it  is  taken,  the  same  profit  is  made 
still :  and  I  do  not  doubt  but  the  king  doUi 
imploy  it  for  the  defence  of  the  kingdom,  sod 
safeguard  of  the  sea.  The  difference  between 
aclMTge  and  defooce  is  much;  for  the  fiist 
there  is  no  law  to  compel  the  subject  unto  it, 
but  by  psrliaroent :  for  the  second,  which  it 
the  defence,  every  man's  person  is  bound  in 
defenJDe,  *  ezponere  se  et  vitam  ipsam,'  upon 
peril  thereof ;  but  he  is  not  bound  to  any 
charge  without  his  consent.  So  in  this  kind  I 
hold,  as  the  law  staudeth,  that  no  chaige  paght 
to  be  imposed,  but  by  their  common  consent ; 
for  you  wdl  make  it  all  one  to  take  away  the 
property  of  the  goods,  which  you  do  fuod^ 
modo,  though  not  tn  apecie.  Power  is  gireo  to 
distrain  the  goodi,  and  to  sell  them ;  and  every 
man  is  liable  to  the  discretion  of  the  sheriff. 

But  admit  this  chaive  might  be  impo>ed  by 
the  common  law,  yet  I  do  conceive  it  is  pro- 
hibited by  the  statute ;  for  I  hold,  as  now  07 
brothers  the  jqdges  have  held,  that  the  statute 
De  TaUagio  non  Conoedeodo,  is  a  ststut^ 
notwithstanding  what  hath  been  aigoed  at  die 
bar  to  the  contrary.  It  is  apparent  io  oot 
printed  books ;  ind  in  one  of  our  booki^  tM 
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express  time  is  meotionecl  when  it  should  be 
made,  viz.  25  Ed.  1,  then  it  is  said  to  begin. 
Tfiiliage  is  an  andeat  aid,  and  so  is,  ^  pur  file 
*  marier/  and  '  pur  fiiire  fits  chevalier  f  but 
no  taillage  without  a  common  consent  in  par- 
liament ;  so  I  agree  with  my  brothersy  that  it 
is  a  statute. 

Next  this  statute  of  25  Ed.  1,  which  is  said 
to  be  no  statute,  the  kincdom  of  England  hath 
ever  held  it  for  a  buckler  for  them,  that  no 
chaige  (without  common  consent)  should  be 
laid  upon  them.  And  the  reason  wherefore 
this  statnte  #as  made,  was  in  respect  of  the 
great  taxes  imposed  on  the  sutgect  without 
consent,  in  time  of  war. 

The  next  statute  is  14  Ed.  3,  cap.  1.  A  great 
aubsidj  was  then  granted.  Wmit  was  then 
done  f  The  king  doth  grant  for  him  and  his 
heirs  not  to  put  them  to  any  cha]|^  hereafter, 
unless  it  be  by  common  consent  in  parliament.-* 
Oh  !  but  this  is  but  for  that  king  himself  alone ! 
—I  answer,  it  is  perpetual.  If  the  king  doth 
grant  for  him  and  his  heirs,  it  doth  ^  to  all  his 
posterity,  and  is  a  good  act  of  parhament;  so 
that  is  the  second  act  of  parliament  in  the  ne- 
gative, that  no  charge  shall  be  laid  on  the  sub- 
ject, but  by  common  consent  ia  parliamenc. 

That  wmch  is  stood  upon  by  my  brothers,  is 

21  £d.  S.  That  statnte  was  made  to  grant  a 
subsidy  upon  every  sack  of  wool ;  and  also 
taxes  u(ion  merchants  goods  transported,  M 
in  the  pound.  This  statute  thus  made,  the 
king  anerwards,  because  few  of  the  sacks  of 
wool  were  carried  over  before  Michaelmas, 
sent  forth  a  prodamation,  that  6i.  in  the  pound 
should  continue  till  Easter,  and  no  longer  :  but 
half  a  year  after  this  was  complained  of  to  the 
king,  and  the  king  (by  proclamation  out  of  pai^ 
liament)  did  take  away  the  6d.  in  the  poubd. 

22  Ed.  9,  in  the  Febmary  then  next  folbwing, 
an  express  act  of  parliament  (this  subsidy  so 
granted)  to  continue  till  Michaelmas,  and  by 
proclamation  to  continue  till  Easter. — They 
confirm  all  till  Easter,  and  no  further  continu- 
ance of  it  to  be. — By  this  appear^,  that  for* 
ao  small  a  thing  as  6</.  in  the  pound  for  such  a 
time  as  from  Michaelmas  to  Esster,  that  it  was 
a  charge  not  to  bo  borne  but  by  consent  in 
parliament. 

4  Hen.  4,  m.  28.  A  "subsidy  granted,  that 
-this  should  not  be  drawn  into  example  to 
charge  the  people,  but  by  common  consent, 
and  tlHit  in  {Murbament.— 13  Hen.  4,  m.  10. 
There  it  is  said,  where  a  subsidy  is  granted,  it 
ikall  not  be  granted  henceforward  for  defence 
irf  the  kingdom,  or  safeguard  of  the  sea,  but 
in  paiiiament.— Then  came  a  parliament. 
What  did  they  complain  of?  The  patent  of 
the  office  of  Alnerage,  thoo^  it  was  but  a 
email  chhige,  yet  thev  set  down  that  this  was 
contrarv  to  the  law,  that  no  taxes,  nor  no  aid 
•hould  be  imposed  on  the  people,  without  con- 
tent in  fMurhament:  the  oommoas  were  then 
very  xeaious  in  small  matters.^ 

.9  Hen.  4,  m.4B.  E^e  indhiduo.    At  that 

-tsme  e  oowiiiiion  went  forth  to  divei*  towns 

*im  the  kii^ntaib  ]t9  provide^  &e.  Wte  thm 


came  a  parliament,  2  Hen.  4,  they  complain  of 
those  commissions  that  inforoed  tlwm  to  do  that 
which  by  the  law  thej  ought  not  to  do ;  and 
prayed  those  commissions  might  be  repealed  : 
the  answer  is  absolute,  *  Let  it  be  done.' 
<  Soit  fait.' 

The  next  is  1  Ric.  3.  True,  the  king  was  an 
usurper.  Benevolences  were  granted;  but 
that  was  no  charge,  as  ours  is,  and  therein  the 
commons  claimMl  their  liberties.«*-Last]y;  die 
concluding  law  is  that  of  3  Car.  the  Petition  of 
Right,  th^  no  person  shall  be  taxed  without 
consent  of  parliament :  and  when  the  king  was 
informed  of  the  former  statutes  bow  they  were; 
thereupon  this  statute  3  Car.  was  made,  whicli 
reeitetn  the  statute  De  Tallag^o,  and  divers 
other  statutes  ;  and  it  was  referred  to  my  lords 
the  iudges  (most  whereof  are  here)  whether 
this  law  doth  give  more  than  formerly  from  th« 
king.  And  we  were  all  of  opinion,  that  this 
law  did  give  no  more  than  what  was  formerly, 
and  was  only  but  a  reviving  of  the  ancient  pri- 
vileges of  the  subject ;  it  added  no  more,  doI 
onlv^revived  what  was  formerly  granted. 

1  io  conclude,  that  no  cbaige  can  be  imposed 
upon  the  commons,  without  their  consent,  in 
parliament.  We  that  are  judges,  must  so  ac- 
cording to  the  intention  and  meaning  of  those 
laws.<  The  meaning  of  the  laws  in  this  kind 
was,  that  no  manner  of  charge,  aid,  or  t»x 
should  be  laid  upon  the  subject,  bat  by  consent 
in  parliament.  The  jud^  are  to  expound 
them  according  to  their  lotentbn.  But  they 
say,  the  practice  hath  been  otlierwise.  .  We  say 
not  now  what  de  fecie^  but  mbetrdejure  was 


defence  of  the  kingdom  :  here  is  such  a  nfr* 
cessity  and  danger,  as  will  not  admit  the  d^ey 
of  a  parliament. — ^I  hold,  for  my  part,  that  no 
nece^ty  nor  danger  can  idlow  a  cba»e,  which 
is  a  breach  of  the  lavrs.  I  hold  it  absolutely, 
that  for  a  general  charge  of  money  upon  the 
people,  it  cannot  be  upon  any  pretence  of  dan- 
fer  or  necessity.  Mens  persons  may  be  used 
in  the  case  of  necessity  or  danger ;  for  every 
man  is  bound  to  defend  the  kingdom,  but  no 
necessity  can  procure  this  charge  without  a 
parliament.  The  jaw  provideth  a  remedy,  in 
case  of  necessity  add  danger ;  for  then  the  king 
may  command  bis  subjects,  without  parliament, 
to  defend  the  kingdom.  How  ?  By  all  men  of 
arms  whatsoever,  for  the  land  ;  and  by  all  ships 
whatsoever,  for  the  sea,  which  he  may  take  from 
all  parts  of  the  kingdom  and  join  them  with  his 
own  navy ;  whidi  hath  been  the  practice  of  all 
former  kings :  in  their  necessity  they  have 
taken  ships  from  all  parts  of  the  kingdom. 
10  Ed.  3,  m.  2,  Scot.  10  Ed.  3,  au  la,  when 
there  was  a  great  navr  of  Scots  and  French  ap- 

E eared,  and  intended  to  come  and  invade  tie 
ingdom,  the  kins  appointed  two  admirals,  one 
towards  the  Noith»  the  othertowards  the  West» 
and  to  meet  together  at  what  place  he  pleased ; 
and  ro.  16,  sent  into  North-Wales  ana  Soj^tliF 

Wales  to  mmam  one  sUp;  mUm  of 
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upon  their  own  coftsts  of  the  tea,  for  the  de- 
fence of  tbe  kingdom.  Aad  kk  Rot.  Aim. 
19  Ed.  S,  irriti  weot  for  the  arresting  of  ships 
in  all  parts  of  the  kii]|[dom.  Eot.  Viag.  1  H.  4, 
m.  13,  writs  iitued  to  all  arcbbisfaopt  and 
hi&bopsy  shewing  imminent  danger,  that  they 
ahoold  be  ready  ia  arms,  to  come  aod  assist 
'  ad  custodiendom  mare/  whitberboeve r  he 
ihottid  appoint  tbem.  But  in  thai  time,  when 
the  danger  was  each,  yec  no  ships  appointed  to 
,be  prepared  throughout  the  laiid.  And  6  Ucn. 
4)  tDat  aU  the  men  of  all  parts  should  come  toge- 
ther ia  such  a  place :  this  was  only  an  arraying 
of  mea  to  be  in  readiness,  3  H.  5,  to  the  same 
fMirpose.  And  1  Hen.  T,  which  was  mach 
•tood  Bpon,  of  a  rumour  of  wars  hetwocn  the 
kioa  of  (he  Bxunans  and  the  French  kin^,  which 
might,  perhaps,  in  the  end  tend  to  an  mTasion 
of  this  kingdom,  there  was  an  arraying  of  men, 
from  16  to  00,  ^nd  gathering  of  ships,  and  tak- 
ing order  for  watch  and  ward  upon  the  sea- 
coasts,  but  no  command  to  make  ships.  4 
Uea.  S,  pars  8,  there  the  king  by  proclama- 
tion saith,  that  *  the  enemy  is  ready  to  enter, 
'  ships  are  fornisbed  with  men  of  war  to  invade 
f  the  kingdom.'  What  then?  What  was  done 
then  f  It  is  no  more,  but  that  every  county  in 
Bngland  have  asen  in  readioe»s  to  assist,  &om 
16  to  60,  to  defend  tlic  kingdom,  and  (o  have 
good  watches  and  wards  upon  the  sea-coasts. 

But,  1  pray  you,  in  al^  Uiese  times  of  Hon.  8, 
Hen.  7,  Hen.  S,  Hen.  4,  were  there  ever  any 
writs  went  forth  for  ships  into  any  county  ?  It 
doth  not  appear  that  any  ooun^  was  to  pre- 
pare or  make  any  ships ;  but  anly  men  in  arms : 
•o  the  law  makes  provision,  in  time  of  danger, 
by  help  of  their  persons,  and  with  ships,  not 
with  a  pecuniary  charge ;  for  that  cannot  hold 
for  any,  nor  can  be  done  without  parliament. 
And  if  new  ships  must  be  made,  it  nAwt  be 
made  bv  paiiiaroent.  If  so  be  the  writs  be  to 
make  ships,  then  let  th^  sheri6&  make  them, 
and  shew  for  their  dischai]ge  upon  record,  that 
they  are  made  and  prepared.  Bat  to  appoint 
by  writs  ships  to  be  made,  and  by  their  direc- 
tioDs  appoint  the  sheriffs  to  levy  money  to  pay 
off  some  of  the  ships,  was  never  yet  done,  this 
being  a  precedent  of  the  first  impression.  The 
law  did  ^ways  account  the  parliament  able  to 
provide  and  to  give  sufficient  aid,  and  nio%t  fit 
to  (SOnsult  de  arduU  regni ;  and  there  is  a  coo- 
aent  of  and  grant  of  the  commons  to  what  is 
dome^  they  are  aetors  ii>  it. 

By  tbe  old  law  of  Alfred,  pariiaroeots  were 
to  be  held  twice  a  year ;  aod  hv  express  sta- 
tute made  4  £dw.  8,  14,  gn  expreM  law  was 
made,  that  eveiy  year  a  parliament  should  he 
heM,  especially  if  need  required.  And  by  ano- 
ther statute,  for  avoiding  i>f  arievaocts  that 
daily  happened,  a  parhament  i£ould  be  held 
once  a  year.  Then  it  is  to  be  conceived,  a 
parliament  may  be  called,  and  things  may  he 
charged  that  way.— And  for  the  oijection,  that 
•  parliament  i<*  not  the  speediest  wiiy  to  pre- 
vent the  danger;  the  imagination  of  man  can- 
sot  invent  a  danger,  but  oiurse  m9f  be  tak^n 
€h  dtfenoei  till  a  paHianeat  b«  had*    So,  for 


my  part,  I  hM  this  poiot  of  necessity,  or  dai»- 
gery  cannot  he  held  a  sufficient  ground  for  this 
writ. 

The  neat  thing  is  thb;  yea,  bat  this  is 
maintained  by  prerogative  and  royal  power.  I 
say  for  that,  by  lay  oath  I  am  bound  to  main- 
taio  all  the  true  prerogatives  of  the  king;  aod 
we  that  are  servants  to  the  kint;  must  maintain 
his  prerogatives,  and,  to  the  best  of  onr  skill, 
not  suffer  them  to  he  diminished.  But  I  bold 
there  is  no  such  prerogative  in  ibis  kind. 

The  prerogative  is,  tliat  which  the  law  pre- 
smneth,  *  That  the  king  can  do  no  wrcmg.*  and 
so  it  IS  in  Bracton,  ^  Hex  potest  fiicere  quud  de 
'jure  potest  facere.'  11  Itep.  Magdalen-Col- 
lie Case,  846.  iMowdeo's  Comment.  The 
king  can  do  no  wrong,  nor  any  act  to  wrong 
the  subject.  Bcacton,  *  Hoc  non  potest  agere 
'  i|Ood  nan  potest  agere  juste.'  Therefore  if 
this  charge  he  against  the  law,  so  much  to  the 
pr^ndice  of  thesnhjects,  as  I  oonceive  it  to  he, 
the  king  will  never  do  it ;  lor  it  is  done  by  mis- 
inf(Mrmatioo  that  it  hath  been  usually  done,  and 
•may  be  justly  done,  fii  £dw.  S,  a  patent  is 
made,  which  is  a  wrong  to  the  subject :  the 
king,  dejure  regu^  ought  to  revoke  tfaie  patejt ; 
ftir  the  law  bath  that  honourable  conceit  of  the 
king,  *  That  he  can  do  no  wrong.'  A  kine, 
therefore,  to  have  a  royal  power  or  prero^aure 
to  do  that  by  his  writs,  to  oommand  any  ihing 
to  be  done  that  is  agginsc  the  express  laws  of 
the  kiniedom,  to  the  infringing  oi  the  liberties 
of  his  subjects,  is  not  admitted  by  the  law :  the 
royal  power  is  to  be  taken  away;  for  as  it  is  be- 
fore said  by  Fort  escue,  he  can  change  no  law,  n«r 
charge  his  people,  but  by  common  oooscat  in  par- 
liament. So,  for  my  fmrt,  I  hold  that  this  same 
cbaiige  upon  the  subjects,  by  ids  royal  aiubority, 
it  is  not  allowable. 

The  king,  we  know,  is  a  most  just  and 
pious  king,  that  he  will  do  nothing-  against  his 
laws;  d  he  did  know  it  to  be  against  law,  he 
would  never  desire  it;  When  a  judge  of  the 
land  was  called  in  question,  in  queen  Eliaa- 
bech's  time,  about  denying  some  l*)an,  deliver- 
ing his  opinion  against  the  same,  )ie  said,  it  was 
against  his  oath,  and  against  the  law,  to  advise 
her  majesty  to  it.  With  which  she  rested  sa- 
tisfied. If  the  judges  shy,  by  law  the  king  may 
do  this,  he  may  do  it :  if  ^y  say  no,  biu  by 
act  of  parliament,  he  will  never  do  k.— -Bat  it 
is  said,  the  king  taketh  the  course,  '  more  ma- 
*  jorum.'  There  is  not  any  precedent  especially 
maintained,  by  any  judicial  record,  that  war* 
rauteth  this  ooorse :  aad  if  there  were  any  pre- 
cedents, we  are  to  judge  acoordiag  to  the  law, 
and  iti«t  according  to  precedents;  not  to  judge 
wImm  hath  been  done,  hot  what  of  right  hath 
been  done.  It  Rep.  Maj^dalen-Col^ge Case, 
tfa  tigh  there  be  many  precedents*  tb^  main- 
taiiM'th  not  a  right ;  the  question  is  sttU,  Whe- 
ther a  right  or  not  f 

Bar  admit  that  precedents  oooM  make  it  tt> 
be  lawfd,  yet  L  hold  there  is  not  aay  one  pre- 
eedeat  to  mainAiir  this  case. 

For,  iir>^,  I  f^ay  cliere  is  no  «Br  precedent 
goelhto  iulapd^uffti€salta»erFji|^«nd|  befs 
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now.  I  say,  to  maritime  coanties  to  prepare, 
at  my  brother  Berkley  confessed,  that  he  knew 
none  for  any  inland  counties,  but  1  Ric.  2,  11, 
52,  their  writs  went  out  to  divers  inland  towns, 
but  not  to  counties,  to  make  ships;  and  besides 
these,  were  not  any  to  inland  counties. — To  this 
I  say,  those  writs  that  went  out  at  that  time 
were  done  by  conveyance  in  parliament  i  for 
an  order  was  made  iu  parliament,  that  all  that 
had  any  charters,  the  antient  cities,  boroughs, 
and  towns,  that  had  any  charters  of  hbercies, 
should  there  be  examined ;  and  appoints  how, 
and  by  whom ;  and  have  their  liberties  con- 
firmed without  fine,  if  they  would  produce  ships 
for  the  defence  of  the  kingdom.  But  yet  iii 
this  record  not  one  inland  county  or  maritime 
county  is  charged,  nor  no  inland  town,  but 
those  that  would  have  their  liberties  confii*med. 

Now  to  look  upon  the  precedents  of  king 
John's  time,  6  Joli.  9  joh.  14  Joh.  &c.  here  be 
the  six  precedents  iu  court ;.and  I  have  looked 
into  every  precedent  on  the  king's  side,  to  satisfy 
myself;  and  all  those  precedents  are  only  for 
arresting  of  ships,  that  they  should  not  go  forth 
of  the  realm;  and  15  Joh^p.  ail  ships  to  be 
ready  as  the  king  shall  have  occasion. — Then 
we  come  to  Hen.  3d*s  time:  13  Hen.  3,  m.  5, 
13,  &c.  there  are  six  of  these  records,  I  have 
read  them  all;  they  are  no  more,  but  only  to 
port-towns,  to  arrest  ships,  and  the  rest  to  have 
men  at  arms,  in  readiness  upon  the  sea-coasts, 
and  that  but  for  forty  days.  » 

Then  for  the  precedents  of  Edw.  l.'s  time,  all 
of  them  bein^  examined,  not  any  one  of  them  go 
to  the  countiifs.  13  Ed.  1,  77,  divers  ships  urc 
appointed  to  be  made,  but  it  is  ad  sumptum 
regiSf  and  only  unto  sea-towns;  the  record 
sliewB,  that  by  the  barons  of  the  exchequer 
they  have  an  allowance  for  it.  23  Ed.  1,  m.  5, 
same  roll,  a  writ  to  the  sheriff  of  Norfolk, 
to  compel  them  to  maintain  their  sea-coasts. 
14  Ed.  1,  a  writ  '  ad  congregandas  centum 
*  naves  paratas,'  and  armed  men  to  be  put  in 
them.  So  to  command  in  that  kind  the  king 
may,  and  we  must  obey ;  he  commands  ships 
ready  made,  not  to  make  them.  Afterwards, 
14  Ed.  1,  rot.  17,  several  writs  to  the  archbi- 
fhops  and  bishops,  to  attend  with  their  anns  in 
readiness,  to  maintain  the  coasts.  14  £d.  1, 
rot.  78,  a  writ  to  the  county  of  Berks,  a  thing 
much  stood  on;  it  is  only  for  matter  of  array, 
if  it  be  well  looked  into,  and  no  matter  of 
making  or  finding  of  ships ;  and  divers  other 
writs  iu  this  king's  reign,  for  maintaining  of 
armies  in  their  proper  counties :  and  no  msn 
can  deny  but  that  every  man  in  his  proper 
county  is  to  go  to  defend  the  kingdom.  And 
also  for  having  of  all  ships  of  above  40  tons  in 
readiness :  but  to  make  new  ones,  in  any  inland 
county,  is  not  warranted  by  aov  precedent,  that 
I  ban  see ;  though  I  have  looked  over  all  the 
records  that  have  been  b.ought  unto  me;  no, 
aot  in  maritime  counties,  to  make  sKips. 

For  the  precedents  of  Ed.  2's  time,  9  Ed.  2, 
&c.  to  put  them  all  together,  they  are  only  to 
congregate  ships  to  be  in  readiness,  but  not  to 
make  new  ships. — ^Tg  come  to  Ed.  3's  time.  7 
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I  Ed.  3,  m.  9,  command  is  to  assist  the  admiral 
with  their  ships,  as  occasion  bhull  require.  10 
Ed.  3,.  11,  a  prfcppt  to  port-towns  only,  to 
bring  their  ships'  to  Portsmouth,  for  13  weeks, 
furnished  with  victuals,  &c.  2  Ed.  3,  16,  not  to 
depart  without  licence.  10  Ed.  3,  lli  Ed.  3, 
Rot.  Aim.  writs  only  to  port-towns,  •  ad  custo- 

*  diend'  mare.*     12  Ed.  3,  m.  12,  a  command 
to   Henry  Hussey,  &c.  *  ad  congregnnd.   ho- 

*  mines,'  and  to  attend  on  the  sea-coasts.  But 
these  were  the  causes  of  making  the  law,  14 
Ed.  3,  tliat  there  should  be  no  further  charge 
laid  on  the  subject:  so  that  all  before  tliat  sta<« 
tute  do  not  prove  our  case.  15  Ed.  3,  a  cus- 
tody of  the  ports  commanded,  and  warrants  to 
arrest  ships.  16  Ed.  3,  command  to  the  earl 
of  Dover,  &c.  to  prepare  ships  against  an 
apemy  that  intends  to  come  to  subvert  the 
kingdom,  and  to  set  up  beacons;  which  is  the 
first  original  of  beacons  that  I  observe.  All 
these  precedents  in  Ed,  3's  iime,  were  but  to 
keep  men  and  ships  iu  readiness,  and  to  bring 
them  to  the  sea-coasts.  46  Ed.  3,  ui.  3,  that 
the  French  made  great  preparation,  w'hereupon 
they  are  commanded  all  to  array,  both  clergy 
and  laity,  to  guard  the  sea-coasts.  And  in 
those  times,  when  there  was  more  likelihood  of 
danger  than  now,  no  writs  came  out  then,  but 
only  to  array  men,  and  keep  them  in  readiness. 
50  Ed.  3,  to  array  men  in  Norfolk  to  defend 
the  coasti.  io  Kd.  3,  command  to  the  bishop 
of  Durham,  and  into  Cumberland  and  Nor- 
thumberland, to  have  their  men  in  readiness?. 
A  number  of  these  precedents  in  that  king's 
reign. — For  Uich.  a's  time,  it  doth  not  appeur 
by  any  one  record  there  is  any  thing  for  ship% 
but  only  for  the  custody  of  the  sea. — And  for 
Hen.  4,  Hen.  5,  Heo.  6's  time  until  2  Eliz. 
they  are  all  concernii^c;  matters  of  arms,  not  to 
make  ships.  And  when  the  rebellion  in  the 
North  was  in  the  queen's  time,  then  by  writf 
men  were  commanded  to  be  in  readiness,  for 
defence  of  the  kingdom. 

The  next  thing  We  come  to  is  the  writ  Itself. 
For  my  part,  I  hold  it  to  be  illegal ;  mark  the 
recital  of  the  writ,  it  is  no  mere  but  *  quod  da- 
'  turn  est  nobis  intelligi,'  &c.  not  a  plain  affirm- 
ation, as  apparency  of  it.  Then  the  motives 
are,  because  the  pirates  do  infest  the  seas : 
>  Such  motives  as  never  were  in  any  writ  before. 
All  former  writs  were  not  to  provide  great  navies 
in  respect  of  pirates;  there  i!»  no  such  great  dan- 
ger of  them.  15  Ed.  1,  it  is  there  set  down, 
when  pirates  infested  the  seas,  they  took  order 
that  there  ihould  Vie  only  10  ships  to  scour  the 
coasts.  16  Ed.  3,  ^'c.  Command  that  men 
should  be  arrayed,  lest  the  enemy  shuuld  in- 
vade the  kingdom  ;  bat  uo  mention  made  of  pi- 
rates, for  they  ^Yill  be  removed  with  a  few  ships. 
Mark  the  times  when  great  pirates  were  upon 
the  sea,  they  would  he  glad  to  sculk  away  wheu 
the  king's  niivy  came  towards  them.  Now  that 
this  should  bring  the  king's  navy  to  sea,  is 
against  the  li^w  of  the  laud,  and  are  not  mo- 
tives sufficient  to  induce  a  charap  of  this  kind. 

Secondly,  Tlie  very  commands  of  the  writ 
itself  are  unlawful,  in  resp«ct  of  the  intoAvaiU- 

4u 
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ences'ioan  inland  county  ;  uhcieas  there  was 
'  never  any  inland  county  churi;ed  in  that  kind 
before,  us  coast-towns  (hut  have  been  hereto- 
fore churned  with  soldiers,  and  had  none,  were 
dibchai-ged.  When  Bodmin  in  Cornwal  was 
charged  with  finding  of  a  ship,  they  shewed 
they  never  had  ship  uor  mariners  there,  and 
tliat  divers  of  them  were  imprisoned  for  not 
finding  such  a  ship ;  whereupon  commission 
issued  to  the  admiral  to  examine  the  truth 
thereof:  And  because  it  was  found  they  had 
no  mariners,  they  were  discharged.  But  Mr. 
Solicitor  answered,  this  was  done  by  the  admi- 
ral, beyond  his  commission  ;  b6t  13  Ed.  3,  the 
same  year,  there  was  a  writ  awarded  to  Chiches- 
ter in  the  county  of  Sussex,  to  find  a  sliip,  and 
they  complained  they  h:id  not  any  ships  used  to 
arrive  tliere,  nor  mariners  tliercin  inhabiting 
and  thereupon  they  were  discharged,  upon  a 
writ  out  of  the  Chancery :  So  1  say,  inUind  coun- 
ties that  are  not  wont  to  have  ships,  the  law 
doth  not  appoint  them  to  do  that  which  they 
cannot  do,  nor  will  not  expect  from  them  that 
which  is  impossible. 

The  pursuance  of  this  writ  is  against  law ; 
it  appoints  them  to  provide  a  ship,  hire  men, 
and  provide  victuals  and  wa;;cs  for  them,  26 
weeks,  &c.  I  say,  this  is  against  law  plainly, 
and  against  divers  statutes,  and  no  law  dotli 
^varrant  it ;  for  soldiers,  which  are  the  king's 
servants,  oni;!.t  to  have  their  pay  ft-om  the  king, 
the  general  rendf  zvous.  15  Johan.  m.  3,  ships 
commanded  to  be  at  the  ports  upon  the  king's 
pay.  Tenants  by  kni^ljts  service,  after  forty 
days,  were  to  be  at  the  king's  charge.  17  Ed. 
1,  16  Ed.^,  it  appearetli  there,  the  kiut;,  upon 
the  invasion  of  tlie  Scots,  many  men  being  lost, 
appointed  soldiers,  and  their  wages  paid,  and 
what  to  Durham,  and  what  to  Newcastle,  &c. 
31  Eli.  ],  in  the  Exchequer,  writs  went  out  to 
levy  then  to  resist  the  Scots,  and  they  would  not 
•tjr  without  their  wages.  IC  Ed.  3,  to  pay 
soldiers  wages.  2  Ed.  3,  rot.  16,  there  it  is  set 
do\'v  n  in  parliament  what  soldiers  have  received 
for  their  vvaiies.  26  star.  10  Ed.  3,  cap.  7,  sol- 
diers are  not  to  go  out  of  their  countits  without 
pay.  10  Ed.  3,  the  men  of  Bucks  stood  upon 
It,  and  would  not  go  out  of  their  county  to  the 
Coasts  of  Southampton  without  wages.  Rot, 
Aim.  12  Ed.  3,  m.  12.  A  ivrit  to  compel  all 
men  to  make  munition  for  ships,  for  the  town; 
and  thereupon  11.  and  B.  they  were  com- 
manded to  maintain  the  men  of  the  same 
town.  CJaus.  13  Ed.  3,  m.  14,  men  of  arms 
for  the  defence  of  tfic  sea-coasts  complained 
their  wages  were  not  paid  them  :  ordered,  the 
town  from  whence  they  came  frh  mid  pay  them, 
llie  statute  of  11  II.  >,  Q:\p.  l,  provides,  that 
soldiers  thai  go  out  of  their  own  counties  to 
attend  the, king  in  his  war,  thdl  ha\e  ib^ 
wages  from  the  time  they  gr)  from  their  houses, 
to  be  paid  by  the  king's  own  ofncers. 

I 'hold  that  this  as%es:mGnt  is  not  lawful  and 
allowable;  then  if  the  assessment  thus  made 
falls  to  the  ground,  the  power  to  the  sherift'to 
assess  doth  ;  and  he  may  do  it  as  he  list^,  put 
more  upon  one  than  another,  therefore  an  as- 


sessment in  that  kind  is  not  lei^al.  Then  U.e 
clause,  *  Si  robeiles  fuerint,  ike*  to  impiis^ju 
tliem,  then  to  give  power  of  iraprisoniiunt  tu 
the  sheriff:  Clauses  h^vc  been  in  former  ^M.'.•, 
in  ciiics  of  arrays,  to  distrain,  if  ihcy  relL^t•  lo 
pay ;  never  in  case  of  levying  money,  to  impri- 
son for  it ;  it  is  clearly  against  Magua  Cha;ia 
to  be  imprisoned,  unless  he  be  indicted^  or  by 
due  process  of  law. 

The  next  thing  is  the  last  clause  of  tlienrit, 
'  If  more  be  gathered  than  shall  be  oeedt'ul,  m 
'  be  returned  amongst  those  that  have  paid  itf 
That  sheweth  the  ship  must  be  done :  we  are 
now  upon  the  record,  and  by  this  record  itdotij 
not  appear  that  a  ship  is  made.  It  appean 
Mr.  llampden  was  assessed  20s.  towards  tie 
Ruiking  ol  a  &hip.  It  is  said.  If  the  money  U 
paid,  others  can  j^rovide  ships.  This  is  noi  uf- 
cording  to  law,  to  command. a  ship  of  »-ar  of 
450  tons,  and  to  turn  it  into  money;  t'ur  dt 
ship  were  made  by  a  county,  the  county  ibiuld 
have  it  again,  but  in  this  case  it  is  othrrMm;; 
this  Scir  Fac'  is  brought  to  have  the  money.  ^ 

For  the  Certiorari,  it  is  directed  to  a^hcri 
out  of  office  *  que  del  residue  de  ceo,'  and 
ought  not  so  to  he,  for  all  writs  are  dirtdAl  w 
the  present  sheriff;  so  for  the  old  fchcriib  ta 
shew  cause  what  they  have  done,  and  the  nor 
sheriffs  to  make  their  return,  be  is  the  iinmtdr 
ate  officer  of  the  court.  Admit  the  Scir'  Fat 
should  go  forth,  it  would  do  something,  '  om- 
*  rare,  &c.*  to  whom,  or  how,  nothing  lure; 
but '  Scir'  Fac'  quare  onerari  uon  debet;'  tut 
to  whom  '  onerari/  it  doth  not  appear. 

Besides,  if  the  sheriff  levy  money  in  that  kind 
and  bestow  it  on  a  ship,  it  is  well.  If  not » 
bestowed,  tlien  those  that  received  the  money  arc 
accountable  to  those  of  whom  they  had  it.  Iq 
Ed.  3's  time,  soldiers  received  money  to  §o  to 
service  in  war,  yet  staid  at  home,  but  were 
compelled  to  repay  it  to  the  county  where  ihcy 
receiveil  their  wages.  Also  two  high  coosiablei 
having  received  money  for  soldiers,  were  indict- 
ed for  not  employing  it  accordingly,  and  ad- 
judged to  restore  it  to  tlie  county  where  they 
received  it,  and  to  find  sureties.  So  it  doth 
not  iippear  that  this  ship  was  builded,  there  is 
no  preparation  for  a  ship ;  the  sum  assessed  ii 
not  legal;  then  the  writ  is  not  legal,  be- 
cause it  varieth  from  all  the  precedents  U- 
merly ;  it  varieth  in  the  time,  of  26  wk^n 
before  that  but  for  13  weeks  ;  in  the  nianntr, 
for  soldiers  wages  to  inland  counties,  which  «as 
never  before.  I  say,  it  varieth  from  all  iL« 
precedents  in  that  kind.  And  so  I  hold  thiS 
particular  writ  is  not  sufficient,  nor  warrantetl 
hy  the  law,  and  that  Judgment  in  this  ca»e 
ought  to  be  given  for  Mr.  Hampden. 


The  Argumekt  of  Sir  GEORGE  CROOKS, 
knight,  one  of  the  Justices  of  hisMajtsty's 
Court  of  KingV Bench  at  .Westminster,  in 
the  great  Case  of  Ship-Mow et,  ns  it  wai 
presented  to  the  King*s  Maje«ty. 

The  Case  is  this  upon  the  Record.— The 
king  by  writ  under  die  great  seal,  dated  4  Aug' 


1141]      STATE  TRIALS,  1 3  Charles  1.  1 637 .— m  tlie  Case  qf  Sldp-Moncrj.       [  1 1 4  S 

■nno  11  of  his  reign,  directed  to  the  shtriff  of 
the  county  of  Bucks,  and  lo  all  tlie  men  in  thnt 
county,  comnifindeth  them  in  these  words : 
Motives  of  this  Wiit,  which  are  five. — *  Quia 

datum  est  nobis  iiuellivi,  quod  prsedones  qui- 

dam  pirati  ac  maris  ^rassatores  turn  ncjniinis 

Christian!  hostes  Maltumitani  qiinni  alii  con* 

gregati  naves  et  bonaet  uierciinonin  non  so- 
lum subditorum  no&trorum,  verum  etiam  sub- 

ditorum  amicorum  no^trorum  in  mari   quod 

per  gentem  An><licanam  ab  olim  defendi  con- 

suevii  nefarie  diripientcs  et  spoliantes  et  ad  li- 
bitum suum  deportavere   honiinesque  in  eis- 

dem  in  captivitat*  miserrimani  mancipantes. 

3.    Cumque   ipsos  conspicimns   navigium  in 

dies  preparantes  nd  mercutores  nostros  ulte- 

rius  molest  and*  et  ad  regnuni  gravand*  nisi 

citius  remcdiuoi  apponatur  ebruuique  conatui 

virilms  obvietur.     i?.  Consideratis  etiam  peri- 

culis*q<ie  uudique  his  guerrinis  temporibus  im- 
minent, ita  quod  nobis  et  subditis  nostris  de- 

fensioneni  regni  om'ni  festinatione  qua  poteri- 

mus  accelerare  convenit.    4.    Nos  volentes 

defensione  regni,  taitione   maris,   secnritate 

subditorum  nostrorum  salva  conductione  na- 

vium  et  merchandizarum  ad   regn'  nostrum 

Anglias  venient'  ct  de  eodem  regno  ad  partes 

exteras  transeuni*  (auxiliante  Deo)  maxime 

providere  ;  cum  nos  et  progenitores.nostri  re- 

f>es  Angiia  domini  maris  prsdicti  semper  hac- 

tenus  extiterunt,  et  plunmum  nos  laederet  !»i 

honor  i&te  rcgius  nostris  temporibus  deperent 

aut  in  aliquo  minuatur.     5.    Cumque  onus 

istud  defensionis  quod  omnes  tangit  per  omncs 

debet  supportari  prout  per  le^em  et  consuetu- 

dinem  regni  Anglis  fieri  consuevit. 
Charges  of  this  Writ,  which  are  three. — • 

Vobis    prsfat'  vicecom'  balliv*  borgensibus 

majoribusquc  probis  hominib'  et  omnib'  aliis, 

quibuscunque  supra  mentionat'  in  burgis  viU 

lis,  villatis,  hamlettis  et  locis  supradictis  eor^ 

umque  membris.     1.  In  fide  et  legiantia  ves- 

tra  quibis  nobis  tenemini.     S.  Et  sicut  nos  et 

honorem  nostrum  diligitis.    S.  Nee  non  sub 

fbrisfactur*  omnium  quae  nobis  forisfacere  po- 

tentis  firmtter  injungend*  mandamus. 
Commands  of  the  Writ,  which  are  five.^-'  1. 

Quod  unam  navem  de  guerra,  portagii  450 

doliorum.     9.  Cum  hominib'  tarn  magistris 

peritis  quam  raarinariis  valentioribus  et  ex- 

pertis,  ceo  turn  et  octogtnta  ad  minus.    3.  Ae 

tormcncis  tarn  mnjoribus  quam  minonbus  pul- 

vere  tormentario  ac  hastis  et  telis  aliisque  ar- 

inaturis  pro  bello  sufficientibus.    4.  £t  cum 

duplici  eskippamento,  nee  non  victualibus  us- 
que nd  primum  diem  Martii  jam  proxim'  se- 

quen'  ad  tot    homines  competen'.      5.    £t 

abinde  in  viginti  et  sex  septimanas  ad  custagift 

ve»tra,  tarn  in  victualibus  quam  hominum  sa- 

lariis  et  aliis  ad  guerram  neoessariis  per  tem- 

pus  illud  super  defensiooem  maris  in  ohsequio 

nostrb,  in  comitiva  custodis  maris,  cui  custo- 
dian maris  ante  pnedict'  primum  diem  Martii 

committemus  et  prout  ipse  ex  parte  nostra 

dictaverit  moratur  parari,  et  ad  portum  de 

Portsmouth  circa4]ecimum  primum  diem  Mar- 

Xij  duci  fiicias*     Ita  quod  sint  ib'  in  eod'  die 


ad  ultimum  ad  proficiscend'  ex  indc  cum  na- 
vibus  nostris  ct  navibus  uliorum  subditorum 

nostrorum.  1.  Pro  tuitione  maris.  2.  Tx 
defensione  vestrum  et  vebtror.  3.  R'cpul- 
sioneqne  et  debellatione  quorumconq*  merca- 
tores  nostros  et  alios  subditos  et  fuitles  prae- 
dict'  in  dominia  nostra  ex  cimsa  mcrraturs;  se 
diverH'ijtes  vel  ab  inde  ad  propriura  declin an- 
tes super  mare  gravare  seu  mulestare  satagen- 
tlum.' 

Clauses  of  the  Asse«s. — *  1.  Assin^nnvimns 
autern  le  pncfat'  vicecom*  Bucks  ad  assidind' 
omn'  horn'  in  villis  de  Agraondcshain,  \V'en- 
dover  rt  Marlow  Mngnn  ct  in  omnibus  aliis 
villis  villat*  bun^is  hamlettis  et  aliis  locis  in 
com'  Bucks  pr;rd'  et  lerrte  tentes  in  iisd*  na- 
vem vel  partem  navis  praed*  non  Imbentes  \el 
in  ead'  non  deservienics  ad  contribuend'  ex- 
penvjs  circa  provisioncm  prjrmissorum  itccea- 
sf»r*.  2.  Et  sapcr'  praed'  vill*  burg'  hamhnt* 
et  locor*  mrmbris  eorumq*  sic  ut  prafcrtur  ad 
assidend*  et  ponen()*  viz.  quemlib^eorum  juxta 
statum  suum  et  facultates  suus.  9.  £t  por- 
tiones  super  ip«tos  assessat'  per  districtiones 
aliosve  modos  debitos  levand  .  4.  Et  collec- 
tores  in  hac  parte  nominnnd'  et  constituend*. 
5.  Ac  omnes  eos  quos  rebellcs  et  contrarios' 
inieneris  in  prtemistiis  in  carcere  mancipand* 
in  eod*  moratur'  quousque  pro  eor'  delibcra- 
tiune  ultcrius  duxerimus  oroinand*.' 

Preclose  of  the  Writ  for  the  Ease  ofthe  Su1>- 
ject. — *  Et  ulterius  mandamus  quod  circa  pne- 
missa  diligenter  intendatis  et  facialis  et  exe- 
quemini  cum  effectu  sub  periculo  iucumbente. 
Volumus  autem  quod  non  colore  pried*  man- 
dati  nostri.  1.  Plus  de  iisd*  hominibus  levari 
file' :  quam  ad  pnemiss'  suflficien*  ad  expensas 
necessar'.  2.  Aut  quod  quisquam  qui  pecu- 
niam  de  contribuentibus  ad  prasd'  custag'  fa- 
ciend'  levaverit  ead'  vel  partem  inde  penes  se 
detineat.  S.  Vel  ad  alios  usus  quovis  qussi- 
to  colore  appropriarc  praesumat.  4.  Volentes 
c)uod  si  plusquam  sufficiatcoUectum  fuerit  hoc 
inter  solventes  pro  ratu  portionis  ipsis  con- 
tingen*  exsolvatur.' 


By  virtue  of  this  Writ,  Mr.  Hampden  is  as- 
sessed to  205.  for  his  lands  in  Stoake  Mande- 
vile  in  that  couuty,  which,  not  being  paid,  is 
certified  amongst  others  into  the  Chancery, 
upon  a  writ  of  Certiorari,  dated  9  Mar.  12  Car. 
by  a  schedule  thereunto  annexed.  And  by  a 
writ  of  Mittimus,  teste  5  Mar.  13  Car.  this  writ 
of  4  Aug.  11  Car.  and  the  writ  of  Certiorari, 
and  the  schedule  annexed,  is  sent  into  the  Ex- 
chequer, with  a  command  there  to  do,  for  the 
levying  of  sums  so  assessed  and  unpaid,  '  prout 
'  de  jure  et  secundum  legem  regni  nostri  An- 
*  glia  fuerit  fiiciend*  ;*  whereupon  a  Sci'  Fa' 
issued  out  of  the  Exchequer,  reciting  the  said 
writ,  to  warn  Mr.  Hampden  amongst  others,  to 
shew  cause  v^hy  he  should  not  be  chained  with 
this  money.  Upon  this  he  b'  ing  summoned, 
appeared,  and  demandeth  the  bearing  of  those 
writs  and  schedule,  which  being  read  unto  him, 
thereupon  he  demurreih  in  law.  And  whether 
judgment  upon  t}iis  whole  Record  be  to  be  given 
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agaiiibt  JoliQ  Humpden,  that  he  is  lo  he  charg. 
ed  or  no,  that  is  the  question ;  for  he  is  the 
only  party  in  this  case.  And  there  is  no  cause 
\\hy  any  man  should  say  that  the  question  i;*, 
Whether  judument  should  he  given  for  the 
king,  or  the  defendant  ?  (or  as  this  case  is,  the 
king  is  no  party  lo  tiie  Record,  but  ouly  it  is  a 
judicial  process  out  of  ihe  Exclicquer,  pound- 
ed upon  the  former  Record,  for  tlie  defendant 
to  sheiT  cause  why  he  should  not  be  charged  : 
which  hath  been  very  elaborately  argued  by  the 
defendant's  counsel,  who  demurred,  that  he 
sliould  not  be  charged  ;  and  by  the  kind's  coun- 
sel, very  learnediy  and  elaborately  argued,  that 
he  should  be  charged. 

This  ca^e  is  a  case  of  great  weight,  and  the 
greatest  case  of  \vei;;ht  that  ever  we  read,  ar- 
gued by  judtjcs  in  tlii-i  phice  ;  and  therefore, 
adjourned  into  tiiis  place  for  advice  of  all  the 
judges  :  For  of  ihr  ir  side  it  is  alitdi;ed,  That  it 
conccrneth  the  king  in  his  prerogative  and 
power  royal :  and  on  tlje  other  side.  That  it 
concernelii  all  the  king's  subjec  t§  in  their  liber- 
ties, their  persons,  and  their  estates  ;  for  which 
It, hath  made  some  of  us  to  wish  and  move 
among  ou«  selves,  that  it  mi^^ht  have  been  by  his 
majesty's  favour,  heard  and  determined  in  ano- 
ther place  by  his  majesty,  and  his  threat  council 
of  his  realm,  wlure  all  r  )nvcnience  and  incon- 
venience mic.':.t  have  hem  considered  of,  pro- 
vided for,  and  pnvcntefi  for  present  and  future 
times,  and  not  lo  {,2  ar;;«cd  only  by  us,  who  are 
acrounted  his  m:ijf  sty's  counsel  at  law ;  where- 
in if  any  thing  be  done  a:niss,  the  fault  must 
light  upon  us,  as  mis- advising  the  king  therein. 
But  seeing  it  hath  pie  isod  his  majesty,  that  the 
same  should  be  arirueJ  and  dutLrinincd  in  this 
place,  whose  pleasure  we  must  obey\  I  roust 
give  my  best  advice  upon  my  oath  to  the  best  of 
my  skill ;  wherein  1  hope  not  to  trench  upon 
his  majesty's  prerogatives,  which  we  are  all 
bound  by  our  oaths,  to  the  best  of  our  skills,  to 
maintain,  and  not  to  sufl'er  ihoin  to  be  dnni- 
nished ;  nor  upon  his  royal  power ;  hut  truly 
to  deliver  what  I  conceive  the  law  to  be,  con- 
cerning the  case  in  question. 

Wherein  I  mu>t  confess  I  have  been  much 
distracted,  having  beard  so  learned  argt:mcnts 
on  both  sides  at  the  bar,  and  so  many  records 
and  precedents  cited  on  either  side  ;  but  they 
did  not  so  ntuch  move  me,  for  the  counsel  Iiave 
on  either  side  proposed  such  reasons,  as  they 
thou;;ht  convenient  for  tlie  maintainin*;  of 
their  opinions,  and  perhaps  with  a  prejudicate 
opinion ;  as  I  myself  by  my  own  experience 
ivhen  I  was  at  the  bar,  have  aridued  confidently, 
and  as  I  then  thought  the  laws  to  be  on  that 
side  for  whom  I  argued.  But  after  being  on 
the  bench,  and  indifferently  weighing  all  rea- 
sons and  authorities,  have  l»epn  of  a  contrary 
opinion ;  and  so  the  law  hath  been  adjudged 
contrary  to  that  opinion  which  I  first  confidently 
conceived. 

But  that  which  hath  moved  me  rnost^  and 
makf  th  me  distrust  my  own  judgment  in  this 
ca^e  is,  that  my  brothers  that  have  argued 
(iefor(^  me.  vfbo  liav^  argu«d  ttpop  their  oaths, 


and  I  presume  have  seen  the  records  and  pre* 
cedents  cited  on  either  side,  have  all  arfued 
one  way ;  with  whose  opinions  I  slMiukl  w^- 
lingly  have  concurred,  if  I  could  have  satis&ed 
my  own  judgment  witli  their  reasons;  but  not 
being  satistied,  I  have  learned  that  I  must  not 
come  with  a  multitude  against  mine  own  cob- 
science,  for  I  must  f^tand  or  fall  with  my  own 
master.  And  therefore  I  shall  shew  reason^, 
and  leave  myself  to  the  jud^iinent  of  nijf  lord) 
and  others  my  brethren.  And  whatsoever  sluii 
he  adjudged  I  must  submit  untcr,  sndso  do  wiih 
-all  others,  and  do  now  declare  my  opioioD 
to  be,  that  as  this  case  is,  judgment  ougLt  lo 
be  given  for  the  defendant.  My  reasons  and 
grounds  that  I  shall  insist  upon  are  these: 

1.  '1  hat  the  cnmmand  hy  this  writ  of  4  Attn 
11  Car.  for  ro  have  ships  at  the  charge  of  th* 
inhabitants  of  the  county  being  the  ground  ol' 
this  suit,  and  cause  of  this  charge,  is  Qle^aUcfi 
contrary  to  the  common  laws,  not  lieing  It 
authority  of  parliament.  2.  That  if  at  i)if 
common  la\^s  it  had  been  lawful,  yet  now  tii$ 
writ  is  illegal,  being  expressly  contrary  to  di<cr« 
sUitutes  prohibiting  a  general  charge  to  be  laid 
upon  the  commons  in  general,  witkiout  consfst 
in  parliament.  3.  That  it  is  not  to  be  maiiiH 
taiiied  by  any  prerogative  or  poner  royal,  nor 
alleviation  of  necessity  or  danger.  4.  Admit- 
tint]^  it  were  legal  to  lay  such  a  charge  a)>on 
maritime  ports,  yet  to  cluirge  any  ioland  couatr. 
as  the  county  of  Bucks  is,  with  making  ships, 
and  furnii^hing  them  with  masters,  m»riuer< 
and  soldiers  at  their  charge,  which  are  for  re- 
mote from  t]\e  seas,  is  illegal,  and  not  warrant- 
ed by  any  former  precedent.  5.  I  shall  eia» 
mine  the  precedents  and  records  cited  to  war- 
roni  this  writ,  which  have  been  all  tlie  principal 
grounds  of  the  an^uments  to  maintain  tbe 
same.  And  I  conceive  there  is  the  chief  gmaod- 
work  being  in  my  notes,  but  I  forgot  it. 

Rut  belbre  I  proceed  to  the  argument,  I 
deaii  e  to  remove  two  difficulties :  Fir>t,  Tb*t, 
by  the  demurrer  the  danger  of  tbe  kingdom  is 
confessed,  and  so  it  is  to  be  alkywed  for  acise 
of  necessity.  To  this  I  answer.  That  the  de- 
murrer confcsseth  not  matters  in  fact,  but 
where  the  matter  is  legally  set  down;  butifjt 
be  not  a  legal  proceeding,  then  the  demunrris 
no  confessing  of  the  matter  of  &ct.  Thisap- 
peareth  in  the  book-case,  5  Hen.  7,  fol.  1,  «Dfl 
Coke  lib.  5,  ibl.  96,  in  Burton's  case,  Tbat  i 
demurrer  is  no  coiilbssing  of  matten  of  f»f^ 
but  where  the  mauer  precedent  is  sufficiendr 
pleaded  or  laid  down;  and  so  it  is  held  is^ 
our  books. 

The  Second  difficulty  is,  That  this  case  «  w 
resolved  by  all  oor  opinions  under  oar  i»^^^ 
t  hat  this  writ  was  legal :  which  was  mach  jjes- 
ed  by  Mr.  Solicitor.  To  this  I  tnswer,  T»^ 
it  is  true  that  I  bare  set  down  my  opiiuoa 
under  my  band  unto  two  cases,  to  tbe  M 
voluntarily  in  Dec.  1635,  which  was  ^^'!} 
'  aro  of  opinion  that  where  the  good  and  sawf 

*  of  the  kingdom  in  general  »  concerned,  a«^ 

*  the  whole  kingdom  is  in  danger,  ci  ^^  ^^ 
<  mqjesty  t»  tho  oaljr  jod|;e,  thtsv  (he  charge  ot 
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*  defence  ought  to  be  borne  by  all  in  general.' 
This  I  hold  to  be  agreeable  to  law  and  reason  ; 
this  opinion  I  do  still  and  »ball  always  main- 
tain ;  for  where  the  kingdom  is  in  danger,  the 
king  may  eoinmiliid  every  person  of  bis  king> 
dom  with  all  his  force  to  come  and  defend  it  at 
ail  times  and  in  all  places  of  his  kingdom  where 
he  pleaseth ;  and  the  king  is  the  sole  judge  of 
the  danger,  and  of  war  and  peace ;  and  if  any 
do  not  perform  his  commands  therein,  lie  is 
iineable  and  punisliable  in  a  deep  manner. 

The  second  was  in  Feb.  1636,  which  is  thus, 

*  That  when  the  good  and  safety  of  the  king* 
f  dom  in  general  is  concerned,  and  the  whole 
'  kingdom  in  danger,  his  majesty  may  by  writ 

*  under  the  great  seal  of  England  command  all 
^  his  subjects  of  this  kingdom  at  their  charges 
'  to  provide  and  furnish  such  number  of  ships 
'  with  men,  victuals  and  ammunition,  and  for 
'  such  time  as  bis  majesty  shall  think  fit,  for  the 
'  defence  and  safeguard  of  the  kingdom  from 

*  such  danger.     And  that  bis  majesty  may  com- 

*  pel  the  doing  thereof,  in  case  of  refusal  and 
'  refractoriness.    And  that  in  this  case  bis  ma- 

*  jesty  is  sole  judge  of  the  danger,  and  when  and 
'  how  the  same  is  to  be  prevented  and  avoided.' 

To  this  opinion,  I  confess,  I  then  with  the 
rest  of  the  judges  subscribed  my  hand;  but  I 
then  dissented  to  that  opinion,  aud  then  signi- 
fied my  opinion  to  be,  that  snch  a  charge  could 
not  be  laid  by  any  such  writ,  but  by  parlia- 
ment :  and  so  absolutely  in  that  point  one 
other  did  agree  with  me,  and  dissented  from 
that  opinion ;  and  four  others,  in  some  other 
particalars,  from  that  which  was  subscribed. 
But  the  greater  part  seeming  absolutely  to  ht 
resolved  upon  that  opink>D,  some  of  them 
affirming  that  they  had  seen  divers  records  and 
precedents  of  such  writs,  satisfying  them  to  be 
of  that  judgment ;  I  was  pressed  to  subscribe 
with'  them,  for  that  the  major  part  must  involve 
the  rest,  as  it  was  said  to  be  usual  in  cases  of 
difference^  and  for  that  the  lesser  number  must 
submit  to  the  major,  although  they  varied  tn 
opinion  ;  as  it  is  in  our  court,  if  three  judges 
agree  in  opinion  against  one,  or  two  where  there 
are  five  judges,  judgment  is  to  be  entered  pet 
cufiaaif  if  the  .major  part  agree,  aiid  the  otner 
are  to  submit  to«it :  and  in  cases  of  conference, 
and  certificate  of  their  opinions,  if  the  greater 
part  did  agree  and  subscribe,  the  rest  were  to 
submit  their  opinions.  And  this  by  moreantient 
judges  than  myself  was  affirmed  to  be  the  con- 
tinual practice :  And  that  it  was  not  fit,  especi- 
ally in  a  case  of  this  nature  so  much  concerning 
the  si^nrice  of  the  king,,  for  some  to  sabscribe, 
and  some  to  forbear  ifoeir  suliscripcions :  And 
that  although  we  did  snbHnrtbc,  it  did  not  bind 
us,  but  that  in  point  of  judgment,  if  the  ca«^ 
came  in  question  judicially  before  us^  we  should 
'  give  our  judgments  as  we  should  see  cause  after 
the  arguments  on  both  sides,  and  we  were  not 
bound  by  thiisodckn  res^ilution. 

Hereupon  I  consented  to  subscribe;  but  I 
then  said,  that  in  the  mean  time  the  kingmighf 
be  misiafdnne^,  by  our  ccrtiftcate  under  our 
bands^  cunceivin^  us  all  to  agree  togetlwr  and 


to  give  him  this  advice  under  our  hands,  and 
not  know  there  was  any  dis*assented  or  wa9 
doubtful :  but  it  was  then  said,  tl\e  king  should 
be  truly  informed  thereof;  and  thereupon  we 
U)at  dis-assent,  did  subscribe  our  hands  witli 
such  protestations  as  aforesaid,  only  for  con* 
fortnity,  altliough  contrary  to  the  opinion  I  then 
conceited. 

But  this  being  before  arguments  heard  on 
either  side,  or  any  precedents  seen,  I  hold  that 
none  is  hound  by  that  opinion.  And  if  I  had 
been  of  that  opinion  absolutely,  aow  having 
heard  all  the  arguments  on  both  sides,  and  the 
reasons  of  the  king's  Counsel  to  maintain  this 
writ,  and  why  the  defendant  is  to  be  charged  ; 
and  the  arguments  of  the  defendant's  counsel 
against  the  writ,  and  their  reasons  why  the  de- 
fendant should  not  be  cbsrged  to  pay  the  money 
assessed  him ;  and  having  duly  considered  of 
records  and  precedents  cited  and  shewed  unto 
me,  especially  those  of  the  king's  side,  I  am 
now  of  an  absolute  opinion  that  this  writ  is  ille- 
gal, and  declare  my  opinion  to  be  contrary  to 
that  which  is  subscribed  by  us  all.  And  if  I 
had  been  of  the  same  opinion  that  was.  sob- 
scribed,  yet  upon  better  advisement  being  abso- 
lutely settled  m  my  judgment  and  conscience  in 
a  contrary  opinion,  I  think  it  no  shame  to  de^ 
dare  that  I  do  retract  that  opinion,  fur  huma" 
num  ett  errare^  rather  than  to  argue  against  mf 
own  conscience.  And  therefore  none  having, 
as  I  conceive,  removed  those  difficulties,  I  shall 
proceed  to  my  argument,  and  shew  the  rensons- 
of  my  opinion,  and  leave  the  same  to  my  lords 
and  brothers.  Not  one  precedent  nor  record 
in  any  precedent  time,  that  hath  been  produced 
or  shewed  uuto  me,  that  doth  maintain  any 
writ,  to  lay  such  a  charge  upon  any  county  in- 
land or  maritime. 

I  have  examined  this  particular  writ,  and  the 
several  parts  thereof;  and  do  conceive  i.t  is  il- 
legal, and  not  sufficient  to  ground  this  charge 
upon  the  defendant. 

1.  The  uiottvet  of  this  writ  are  not  sufficient 
to  cause  such  a  writ  to  be  sent  forth.  2.  The 
command  of  the  writ  to  prepare  a  ship  at  the 
charge  of  the  inhabitants,  which  mentions  vic- 
tuals and  men,  is  against  the  common  laws  ami 
statutes  of  this  kmgdom.  3.  That  to  lay  a 
charge  of  finding  victuals,  and  wages  of  soldiers 
and  mariners,  is  illegal,  ami  contrary  to  the 
comnum  laws  and  divers  statutes.  4.  The 
power  of  assessment  given  to  the  sheriflT  alone, 
and  to  distrain  for  this,  is  illegal,  and  not  war- 
ranted by  any  precedent.  5,  The  power  of  im- 
prisoning is  illegal,  and  contrary  to  divers  sta- 
tutes, and  not  warranted  by  tlie  precedents. 
6.  That  the  preclose  of  the  writ,  and  the  prac- 
tice of  it,  is  contrary  to  itself^  nisd  oppotitum  in 
oh^tB.  7.  If  tliis  writ  were  legal,  yet  the  man- 
ner of  the  assessment  by  the  sheriff  as  it  is  cer- 
tified, is  not  wnrranted  by  tins  writ;  conse- 
quently the  sum  cannot  be  demanded  of  the  dcs 
fend  ant  by  virtue  of  this  writ.  8.  That  the  Cei>* 
ciorari  and  Sci'  Fac'  issued  not  legally,  and  con- 
sequently no  judgment  can  be|^ren  against  the 
dtfcadant  thmupon, 
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For  the  first  poinr,  that  this  writ,  4  Aug.  11 
Cur.  16  a;;aiiisc  the  common  [nw,  my  reasuus  are 
these: 

1.  Because  this  is  the  first  i:tnt  since  the  Con- 
quest that  went  out  to  any  inland  county  to  pre- 
pare a  ship  with  men  and  ammunition^  for  aught 
appeureth  by  any  record  that  hath  been  shewn. 
And  where  there  was  never  any  precedent,  by 
the  rules  of  Mr.  Littleton,  ibl.  23,  the  law  is 
conceived  not  Co  allow  any  such  writ.  And  sir 
£dw.  Coke  in  his  Comment  upon  Littleton,  fol. 
81,  saithy  That  where  there  is  no  example,  it  is 
a  great  intendment  the  lan-s  will  not  bear  it. — 
So  I  conceive  here,  there  never  having  been  a 
precedent  before  of  any  such  writ  to  the  sheriffs 
and  inhabitants  of  a  county,  to  prepare  a  ship 
with  men  and  ammunition  upon  any  occasion 
whatsoever,  that  it  is  against  the  common  law 
to  award  such  a  writ. 

8.  For  that  the  common  law  of  England  set- 
tleth  a  freedom  in  the  subjects  in  respect  of 
their  persons,  and  giveth  them  a  true  property 
in  their  goods  and  e&tates;  so  that  without  their 
consent,  or  implicitly  by  au  ordinance  which 
they  consented  unto  iy  a  common  assent  in  par- 
liament, it  cannot  be  taken  from  them,  nor  their 
estates  charged  ;  aud  for  t)iis  purpose  the  law 
diatinguisheth  between  bondmen,  whose  estates 
are  at  their  lords  will  and  disposition,  and  free- 
men, whose  property  none  may  invade,  charge, 
or  unjustly  take  away  but  by  their  o^vn  free 
consent,  and  therefore  not  warranted  by  law ; 
which  is  proved  by  these  authorities. 

Coke  m  his  Reports,  lib.  8,  fol.  93,  in  Frah> 
CIS*  Case,  sets  down  this  rule, '  Quod  nostrum 
^  est,  sine  facto  seu  defectu  nostro  amitti;  sen 
'  in  alien*  transferri  non  potest.' 

Mr.  Lambert,  fol.  24,  setteth  down  the  laws 
•f  England  which  were  confirmed  by  William 
the  Conqueror,  hath  these  words :  *  Inter  alia 
^  volumus  et  concediraus,  quod  oranes  monar- 
'  chos  regn*  sui  praed'  habe.mt  et  teneant  ternis 
'  suas  et  possessiones  suas  bene  et  in  pace,  libc- 
'  ras  ab  omni  exnctjone  injusta  et  ab  omni  tal- 

*  lagio  *  (not  mentioning  their  injusta)  *  ita  quud 

*  nihil  ab  eis  exigatur  pneter  servitium  suum 
f  iuste  debitum/  Hereby  it  appears  thefe  is  on 
absolute  (veedoxn  from  all  taillage. 

17  of  king  John,  in  Mat.  Paris,  fol.  246,  the 
king  dorh  grant  and  confirm  unto  his  barons 
and  commons,  inter  aV  these  liberties  following : 

*  Nullum  scuta^ium  vel  auxilium  ponamus  in 
'  regno  npstro  nisi  per  commune  concilium  reg- 
*.  ni  no&tri,  nisi  ad  redimend'  corpus  nostrum, 
'  filium  nostrum  primO|;enitum  militem  faciend' 
'  vel  ad  primogenitam  filiam  maritand*.'  By 
this  it  appears  what  was  then  conceived  to  be 
amongst  otliers  their  liberties,  and  then  con- 
firmed ;  which  was,  that  no  aid  should  be  laid 
i3pon  them  but  by  parliament,  fur  the  parlia- 
ment was  then  called  Commune  Concilium. 

That  the  law  is  so,  appeareth  by  the  treatise 
written  bv  Fortescue,  who  had  been  Chief  Jus- 
tice^ of  England  in  king  Henry  4'8  time,  and 
after  Chancellor  of  England,  when  he  wrote 
the  book,  intituled,  Del^mdibusLegum  Anglie. 
Ibl.  3iy  cap.  9|  be  saiih  thus;  That  the  king  of 


England  cannot  alter  nor  change  the  laws  of 
England  at  his  pleasure,  fur  *■  principatu  regali 
'  sed  et  politico  ipse  populo  suo  dominatur.'  If 
his  power  «vere  loyal  only,  tiien  he  might  change 
the  iaw^,  '  Tall  agio  quoq;  ct  cetera  onera  eis 
^  imponere  ipsis  inconsultis;'  but  adds^  that  the 
king  of  England  '  sine  subditor*  assensu  leges 
'  mutare  non  potest,  nee  subjectum  populum 
^  renitentem  onerari  impositionibus  peregrinis.' 
And  cap.  IS,  fol.  31,  he  compares  tlie  king  and 
subjects  of  England  to  the  head  and  body  natu- 
ral :  <  Ut  non  potest  corpus  physicum  nervas 
*■  suos  commutare  neq;  inenibris  suis  proprias 
*•  vires  et  propria  sanguinis  alimenta*denegare 
'  sua,  nee  rex  qui  caput  corporis  politic!  mutare 
'  potest  leges  corporis  illiu*,  sec  ejosd*  populi 
'  substantias  proprie  subtrahere,  reclamaDiibus 
*■  eis  aut  invitis.'  Thus  he  in  this  place;  but  in 
fol.  84,  cap.  ^6,  he  seemeth  to  say,  *■  In  hoc  in- 
<  dividuo,  rex  Aoglia:  neq;  per  se  nee  ministros 
'  suos  tallagia,  subsidia,  aut  qusvis  onera  alia 

*  imponit,'  leges  suas,  aut  leges  eor*  mutat,  aut 

*  nova  condidit  sine  concessione  vel  assensu  to- 
'  tins  regni  sui  i:i  parliamento  suo  expresso.' 
Which  words  seem  so  general,  tliat  in  no  case 
he  can  do  ir. 

So  it  appeareth  by  the  book  case,  IS  Hen.  4, 
fol.  14,  That  the  grant  of  the  king,  which  lend- 
eth  to  the  charge  and  prejudice  of  his  people  in 
general,  is  not  good,  unless  it  be  by  parliament. 
But  it  is  agreed  tbore,  that  grants  of  tolls,  of 
fairs,  of  pontage,  pickage,  murage,  ferrying,  or 
such  like,  which  are  fur  the  profit,  good,  and 
eaie  of  the  people,  and  profit  of  them  that  will 
take  benefit  thereof,  and  not  compulsory  to  any 
to  pay,  but  to  them  that  will  take  the  benefit ; 
and  being  very  small  and  reasonable  sums,  the 
law  doth  give  allowance  to  them :  but  if  tliey 
were  great  sums,  that  tend  to  the  charge  of  the 
people,  the  law  will  judge  them  void. 

This  appeareth  in  sir  Ed.  Coke*s  Report*, 
lib.  5,  fol.  63,  in  the  Case  of  the  Chamberlain 
of  London,  that  an  ordinance. made  by  the 
common-council  of  London,  where  they  have  a 
custom  by  their  common-council  to  make  rea- 
sonable ordinances  to  bind  all  within  the  city, 
concerning  cloths  to  be  brought  to  Blackwell- 
hall,  there  to  be  viewed,  measured  and  searched, 
before  they  were  sold,  and  a  penny  upon  a 
broad-cloth  appointed-  for  the  officer  that  did 
that  service ;  that  such  a  charge  was  reason- 
able ;  for  that  it  was '  for  the  public  benefit  of 
the  city,  and  the  commonwealth  ;  and  a  P^u- 
iiiary  penalty  laid ,  for  not  performance  of  that 
ordinance  was  allowed. 

Ibid.  fol.  64,  in  Clark's  case  it  is  resolved, 
that  an  ordinance  made  by  the  assent  of  the 
plaintiff  himself,  and  other  burgesses  of  the 
town  of  St.  Albans,  for  a  small  tax  upon  the 
inhabitants  of  the  town,  towards  tbe  erection  of 
the  courts,  and  other  necessaries,  for  the  term 
to  be  kept  there,  was  allowed  to  be  good,  and 
did  bind  the  plaintiff,  being  by  the  platntifiTs 
own  consent,  and  for  thp  public  good  of  tbe 
town. 

Also  Coke,  lib.  11,  fol.  86,  in  Darcie's  cas« 
citeth  this  out  of  Fita-Uer.  Na.  B.  foL  1%% 
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that  every  grant  of  the  king  hath  this  consider- 
ation in  it,  tucic  or  express,  '  Quod  patria  per 
'  donationcs  illius,  maf^is  solito  non  onerctur/ 
And  as  hy  grant  ttie  king  cannot  charge  his 
people,  so  neither  can  he  by  writ  lay  ony 
charge  upon  his  people,  but  by  their  consent, 
or  where  they  have  apparent  benefit  thereby. 
And  that  is  the  reason  of  the  writ  in  the 
Reg.  127,  and  Fitz-Her.  Na.  B.  113.  XVhere 
by  breach  of  the  sea-walls  any  inundation  is 
of  tlie  country,  the  king,  who  is  pater  patria, 
and  tsiketh  care  for  the  good  and  safety  of 
his  people,  sendeth  out  his  commission  to 
enquire  by  whose  default  any  such  breach 
happened,  and  to  cause  all  that  had  lands  or 
commons  to  be  contributory  to  the  making 
up  uf  the  sea-walls;  and  this  is  done  by 
a  jury :  but  this  charge  cannot  be  laid  upon  a 
county  or  town  in  general,  but  upon  particular 
men  that  have  loss  or  benefit,  or  may  have* loss 
or  benefit  thereby  :  and  this  is  done  by  inquiry 
of  a  jury,  before  the  sheriffs,  or  commissioners 
appointed.  So  it  is  at  this  day,  upon  com- 
missions of  sewers,  as  appeareth  by  Coke,  lib. 
10,  fol.  142,  in  the  case  of  the  isle  of  Ely.  The 
taxation  by  the  commissioners  of  sewers  must 
be  upon  every  particular  man  that  hath  or  may 
have  loss  or  benefit  by  such  inundations,  ana 
making  up  of  the  walls ;  and  cannot  be  laid 
upon  any  remote  parts,  which  are  out  of  the 
level  of  such  loss  or  benefit ;  and  it  must  be 
certain  and  particular  upon  persons :  certain, 
by  reason  o£  loss  or  profit,  and  cannot  be  laid 
in  general  upon  a  town ;  but  in  those  cases 
there  is  a  particular  loss  or  benefit,  and  in.  par- 
ticular places,  and  but  in  petty  charge.  And 
then  where  the  law  alloweth  that  which  in  rea- 
son is  to  be  done,  that  may  be  done  without  a 
special  statute :  for,  '  De  minimis  non  curat 
*  lex.'  But  in  this  case  there  is  a  general 
charge  through  the  whole  kingdmn,  which  the 
law  doth  not  permit,  without  common  consent 
iu  parliament. 

But  it  hath  been  alledged,  that  this  charge 
hath  been  imposed  for  the  public  safety,  and 
defence  of  the  kingdom  :  and  may  not  this  be 
done  when  every  one  hath  advantage  by  it  ? 
»To  this  I  say,  when  imminent  danger  and  cause 
of  defence  is,  there  must  be  defence  made  by 
every  man  (when  the  king  shall  command)  with 
his  person :  in  such  a  case  every  man,  as  it  is 
said  in  the  precedents,  is  boimd  per  te  ei  sua 
to  defend  the  kingdom.  And  I  think  no  man 
will  be  unwise  but  that  he  will  exponere  se  et  sua 
for  the  defence  of  the  kingdom,  when  there  is 
danger;  for  otherwise,  he  is  in  dauger  to  look 
to  se  et  sua  :  but  to  lay  a  charge  in  general 
upon  the  kingdom,  either  for  making  or  pre< 
paring  of  sljips,  or  money  in  lieu  thereof,  is  not 
to  be  done  but  by  parliament,  where  the  charge 
is  to  be  borne  in  general  by  all  the  subjects. 

To  prove  further,  that  no  man  may  nave  his 
goods  taken  from  him  but  by  his  consent,  np^ 
peareth  by  a  record,  Mich.  14  £d.  2,  rot.  60, 
m  the  KingVbench,  in  a  writ  of  error  brought 
upon  a  judgment  given  at  Durham;  where  in 
an  action  of  trespass,  by  William  Hey  borne. 


against  William  Keylowe,  fur  entering  his 
house,  and  breaking  his  cheat,  and  takinz  away 
70/.  in  money,  the  deieudaut  pleaded  Not 
Guilty;  the  jury  found  a  special  verdict,  that 
the  Scots  having  entered  the  bibhoprlc  of  Dur- 
ham with  an  army,  and  making  great  burning 
and  spoils,  tfie  commonalty  of  Durham  met  to* 
gether  at  Durham,  whereof  the  plaintiff  was 
one,  and  agreed  to  send  some  to  compound 
with  (he  Scots  for  mbney  to  depart,  and  were 
all  sworn  to  perform  what  composition  sliould 
be  marie,  and  to  perform  what  ordinance  they 
should  make  in  that  behalf:  and  thereupon 
they  compounded  with  the  Scots  for  1,600 
marks.  But  because  that  was  to  be  paid  ini- 
mediately,  they  all  consented  that  William 
Keylowe  the  defendant,  and  others,  should  go 
into  every  man's  house,  to  search  what  ready 
moneys  were  there,  and  to  take  it  for  the  mak- 
ing up  of  that  sum ;  and  (hat  it  should  be  re- 
paid by  the  commonalty  of  Durliam  ;  and 
thereupon  tlie  defendant  did  enter  into  the 
plaintiff's  house,  and  did  break  open  the  chest, 
and  took  the  70/.  which  was  paid  accordingly 
towards  the  fine. «  The  jdry  was  demanded^ 
whether  the  plaintiOT  was  present,  and  did  con- 
sent to  the  taking  of  the  money  i  They  said 
no :  whereupon  the  plaintiff  liad  judgment  to 
recover  the  said  70/.  and  damages,  for  that 
otherwise  he  had  no  remedy  for  liis  money  ; 
and  the  defendant  was  committed  in  execution 
for  that  sum.  And  thereupon  the  defendant^ 
Keylowe,  brought  a  writ  of  error  in  the  KingV 
bench,  and  assigned  his  error  in  point  of  judg- 
ment; and  there  the  judgment  was  reversed, 
and  the  reasons  set  down  in  the  record  were, 
first,  because  the  plaintifiT,  Hey  borne,  had  hia 
sufficient  remedy  against  the  commonalty  of 
Durham  for  his  money :  secondly,  because  he 
himself  had  agreed  to  this  ordinance,  and  was 
sworn  to  perform  it ;  and  that  the  defendant 
did  nothing  but  what  the  plaintiff  had  assented 
to  b}r  his  oath,  and  therefore  is  accounted  to  da 
nothing  but  by  his  consent,  and  as  servant 
unto  him,  therefore  he  was  therein  no  ^tretMk 
passer :  and  therefore  the  judgment  given  in 
Durham  was  reversed,  because  he  had  assented 
to  that  ordinance,  though  afterwards  he  was 
unwilling;  yet  having  once  consented,  his 
goods  wei:e  lawfully  taken.  By  which  it  ap* 
peareth,  that  if  he  had  not  particularly  con- 
sented, such  an  ordinance  would  not  have  been 
good  to  bind  him  ;  although  this  Was  in  a  case 
of  great  danger,  and  for  defence. 

2  Ric.  2,  pars  1.  The  Parliament-Roll  prov- 
eth  this  directly  ;  although  it  be  no  act  of  par- 
liament, yet  the  recori]  is  much  to  be  regarded, 
for  it  sheweth  what  tbe  law  was  then  conceived 
to  be :  for  Scroop,  the  lord  chancellor,  the« 
shewed  to  all  lords  and  commons  assembled  in 
parliament,  that  all  the  lords  and  sages  had 
met  together  since  the  last  parliament,  and 
having  conferred  of  the  great  danger  the  king- 
dom was  in,  and  how  money  might  be  rais^ 
in  case  of  imminent  danger,,  which  could  not 
stay  the  delay  of  a  parliament,  and  the  king's 
coffers  had  not  sufficient  therein ;  the  record 
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is,  they  all  agree«i^  moneys  $afficteDC  could  not 
be  had  without  laying  a  chaq^e  upon  the  com* 
oionalty,  which,  say  they,  cannot  be  done 
without  a  parliament;  and  the  lords  themselves, 
for  the  cimei  did  supply  the  said  necessity  with 
money  they  lent:  which  record  proveth  di- 
rect-y,  that  this  charge  without  a^i  act  of  par- 
liament is  idegui. 

So  upon  these  reasons  I  conclude,  that  this 
writ,  compulsorily  to  charge  the  subjects  against 
their  wills,  is  not  warranted  by  any  book,  and 
therefore  illegal. — If  this  writ  should  be  al- 
lowed, great  inconveniences  would  ensue, 
which  the  law  will  always  avoid,  and  not  per- 
mit any  inconveniences. 

1.  If  liny  such  charge  may  be  laid  upon  the 
counties  by  writ,  without  assent  in  parliament, 
then  no  man  knoweth  what  his  charge  may 
be ;  for  they  may  be  charged  as  often  as  the 
king  pleaseth,  and  with  making  of  as  many 
ships,  and  of  what  burdens,  and  with  what 
charge  of  ammunition,  men  and  victuals,  as 
ahall  be  set  down.  Wherein  I  doubt  not,  but 
if  the  law  were  so,  the  king  being  a  very  pious 
and  a  just  king,  would  use  his  power  very  mo- 
derately; but  judges  in  their  judgments  are  not 
to  look  to  present  times  only,  but  also  to  all 
future  times,  what  may  loUow  upon  their 
judgments. — Tliat  this  inconvenicncy  may  be, 
appeareth  by  the  Danegelt,  first  appointed  in 
times  of  necessity,  to  redeem  them  from  the 
cruelty  of  the  Danes,  which  often  changed,  and 
still  increased :  for  a.  d.  991,  when  it  began,  it 
was  hot  10,000/;  in  991,  it  was  increased  to 
16,000/;  and  in  1002,  it  was  increased  to 
24,000/;  and  in  1007,  it  was  increased  to 
S6,000/ ;  and  in  1012,  to  48,000/.  So  if  this 
writ  be  well  awarded,  it  may  be  at  pleasure 
what  bounds  it  shall  have.  Also  there  was 
fiever  but  one  single  subsidy  and  two  fifteenths 
used  to  be  granted  in  parliament,  until  31  Eliz. 
and  then  a  double  subsidy,  and  four  fifteenths 
were  granted  :  sir  Walter  Mildmay,  then  Cban- 
cell6r  of  the  Exchequer,  moving  for  it,  and 
paying,  <  his  heart  did  quake  to  move  it,  not 
*  knowing  the  inconvenience  that  should  grow 
upon  it;'  he  shewed  great  reasons  for  his 
moving  it,  it  being  aboat  the  time  of  the  Span- 
ish invasion,  and  so  it  was  granted.  Afterwards, 
35  Eliz.  treble  subsidies  and  fifteenths  were 
eranted.  And  43  Eliz.  four  subsidies  and  eight 
nfleenths  were  granted  ;  and  yet  these  were 
not  accounted  grievous,  neither  would  it  have 
been,  if  it  had  been  ten  subsidies  because  in 
parliament,  and  convenient  times  and  means 
appointed  for  the  levying  of  them.  Tonnage 
and  poundage  were  granted  to  this  end  in  13 
Rich,  a,  ami  have  continued  ever  since  by 
several  grants  until  tliis  king's  time,  wherein  it 
was  unhappily  questioned  in  parliament :  but 
the  end  thereof  was,  that  the  kmgs  might  have 
money  in  their  purses  against  times  of  need,  for 
eitraordinary  occasions,  especially  for  the  de- 
fence of  the  realm,  and  guarding  of  the  sea,  as 
it  is  especially  declared  by  the  statute  1  Jac. 
and  former  statutes,  6nd  for  other  necessary 

I,  as  tke  king  pleased. 


Object.  But  it  is  said,  that  tonnage  and 
poundage  is  not  now  granted  to  the  king,  and 
therefore  the  king  is  enforced  to  these  extraor- 
dinary courses. 

Though  it  be  not  granted,  yet  I  think  it  is 
taken ;  and  I  doubt  not  but  to  the  same  intent, 
and  for  the  same  purposes  employed  for  which 
it  was  first  granted ;  which  was,  for  the  defence 
of  the  kingdom,  and  guard  of  the  sea.  There- 
fore  in  case  of  danger  and  necessity,  everv  sub- 
ject, for  the  defence  of  the  kingdom,  is  bound 
lor  '  legiancis  debito,'  as  some  records  say, 
and  '  legiancias  stue  vinculo  astricti,'  as  others 
speak ;  '  se  et  sua  totis  viribus  et  potestate  ei- 
'  ponere,'  &c.  And  in  such  a  case,  the  kin; 
may  demand  the  persons  of  bis  subjects,  tod 
arrest  their  ships  to  wait  on  his  to  oefeod  the 
seas ;  yet  with  this  also,  when  they  go  out  of 
their  counties,  to  be  at  the  Ling's  charges:  but 
to  command  the  subject  by  writ,  to  build  new 
siiips,  or  to  prepare  ships  at  their  charges,  or 
to  lay  a  common  charge  on  the  subjects  in  g^ 
neraf,  for  matter  of  defence,  or  avoidance  of 
danger,  is  not  warrantable  by  the  common 
law. 

2.  Another  inconvenience  is,  That  it  is  lefl 
in  the  power  of  the  sheriff  to  charge  any  man's 
estate  at  his  pleasure,  taxing  some,  and  sparing 
others,  as  his  afiections  lead  him  ;  and  some* 
times,  by  colour  thereof,  levying  more  than  he 
need,  and  enriching  himself ;  which  power  the 
law  never  alloweth  him,  although  it  were  in 
lesser  matters :  as  to  make  an  assessment  f^ir 
breach  of  sea  walls;  but  to  do  it  by  a  jury,  and 
not  by  himself  alone.  So  for  these  reaMins,  1 
conclude,  this  writ  is  against  the  common  law, 
and  80  illegal. — I  conceive,  if  the  common  law 
were  doubtful  in  this,  whether  such  a  charge 
might  be  imposed  by  writ;  yet  now  it  is  made 
clear  by  divers  express  statutes.  That  the  kiisg 
is  not  to  lay  any  charge  upon  Ins  subjects,  hot 
by  their  consent  in  parliament ;  and  that  hy  bj 
many  acts  of  parliament  in  force,  and  not  re- 
pealed: and  there  is  no  doubt  but  that  the 
Ling  by  parliament  may  bind  them  and  their 
successors,  every  king  by  oath  being  bound  to 
perform  the  statuties  of  his  realm. 

The  statute  of  25  Ed.  1,  cap.  5,  which  Is  in 
these  words :  *  Forasmuch  as  divers  people  oi 

*  our  realms  are  in  fear,  that  the  aids  and  taxes 

*  which  they  have  given  us  before-time  toward* 

*  our  wars,  and  other  businesses  of  their  own 

*  grant  and  good-will,  however  they  were  made, 
<  might  turn  to  a  bondage  of  them  and  tbtk 
'  heirs ;  because  they  might  be  at  other  mt 

*  found  on  the  Roll ;  and  likewise  for  the  prizes 

*  taken  throughout  our  realm  by  our  ministers; 

*  we  have  granted  for  us  and  our  heirs,  Th« 

*  we  shall  not  draw  any  such  aids,  taxes  or 
'  prizes  into  a  custom,  for  any  thing  thai  hath 

*  oeen  done  heretofore,  by  any  roll,  or  any  other 
'  precedent  that  may  be  found.' — Ibid.  cap.  6. 

*  Moreover,  we  have  granted  for  us  and  ow 

*  heirs,  as  well  to  archbishops,  bishops,  prion, 

*  and  other  folk  of  the  holy  churchy  as  also  to 
'  earl?,  barons,  and  all  the  commonalty  of  the 

*  land ;  that  for  ao  busiaen  from  bcncefw 
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'  we  shiill  tftke  any  aidsy  taxes,  nor  prizes,  but 
^  by  the  common  assent  of  the  realm,  and  for 

*  the  common  profit  thereof,  (saving  the  ancient 

*  aids  and  prizes  due  and  accustomed)'  which 
are  the  express  words  of  that  statute.  Now, 
what  tliose  ancient  aids  were,  is  well  known, 
that  they  were  '  ad  redimendum  corpus,  ad 
'  filium  primogenitum  milicem  faciend'  et  ad 

*  filiam  primotfenitam  maritaud* :  Which  aid 
concerns  not  the  subject  in  general,  but  parti- 
cular men  were  liable  thereunto  by  their  te- 
nures. So  this  saving  need  not  to  have  been; 
for  the  body  of  the  act  extended  not  to  rhem, 
bot  to  the  general  aid  of  tlie  kingdom. 

Qowever,  if  this  salvo,  as  it  hath  been  ob- 
jected, would  preserve  this  aid  now  in  question, 
yet  the  statute  made  afterwards,  De  Tall  agio 
Hon  Concedendo,  being  without  any  talvo, 
takes  it  away:  which  statAte,  RastaJ  in  his 
Abridgment,  fol.  441,  in  his  title  of  Taxes, 
id>ridgeth  in  this  manner :  '  Anno  25  £d.  1,  it 
'  is  ordained,  tiiat  the  taxes  taken,  shall  not  be 
'  taken  in  custom,  nor  but  by  the  assent  of  this 

*  realm,  except  the  antient  aids  and  taxes :  and 

*  there  the  tax  of  40«.  upon  the  sack  of  wool  is 
'  released. — Ibid.  '  Tliat  no  taillage,  by  us  or 
'  our  heirs  in  our  realm,  be  put  or  levied,  with- 

<  out  the  assent  of  the  archbishops,  bishops, 

*  earls,  barons,  knights,  burgesses,  and  other 
'  free  commons  of  our  realm ;  that  nothing  be 

<  takra  from  henceforth,  in  the  name,  or  by 
'  reason  of  Male  tout'  of  a  sack  of  wool.    Sta- 

*  tute  De  Tallagio  non  Concedendo.* 

Object.— Mr.  Solicitor  laboured  much  to 
prove,  that  there  was  no  such  statute,  De  Tal> 
iagio  non  Concedendo :  1.  For  that  it  was  not 
to  be  found  on  the  Rolls  of  Parliament.  2.  For 
that  it  was  not  set  down  when  it  was  made. 
3.  That  it  was  but  an  abstract  out  of  Confir- 
matio  Chartarum  Libertatum.  Mr.  Attorney 
«a]d,  he  would  not  deny  it  to  be  a  statute, 
neither  would  he  affirm  it ;  but  that  yet  it  did 
not  extend  to  take  away  the  aid  demanded,  by 
prerogative  or  power  royal  for  the  defence  of 
the  kingdom. 

Kespons. — ^To  this  I  answer.  This  was  never 
doubted  to  be  a  statute  until  this  argument ; 
and  that  it  is  a  statute,  appeareth,  1.  For  that 
it  is  primed  in  the  Book  of  Statutes,  for  a  sta- 
tute. 9.  It  is  recited  in  the  Petition  6f  Right, 
to  be  a  statute.  To  that  it  is  not  found  on\he 
R^ils,  X  answer.  That  many  statutes  that  are 
known  statutes  are  not  found  on  the  Rolls,  as 
Mag'  Char'  is  not.  And  as  touching  the  time, 
I  conceive  it  to  be  made  224  £d.  1,  cap.  1,  for 
ao  it  is  set  down  in  the  great  Book  of  Statutes, 
printed  1618,-  to  be  the  first  statute  therein 
made,  viz.  in  these  words :  '  No  TaiUage  nor 
'  Aid  shall  be  taken  or  levied  by  us  or-  our 

*  heirs,  in  our  realm,  withourthe  good  will  and 
'  assent  of  the  archbishops,  iiishops,  earls,  bar 

*  rons,  knights,  burgesses,  and  other  freemen  o£ 

*  the  land.'— And  that  it  is  a  statute,  all  my 
brothers  have  agreed. 

The  only  doubt  thai  is,  whether  ibis  statute 
cutendeth  to  aid  for  the*  defence  of  the  king- 
dom ;  which  I  think  itiioch :  for  it  is  the  pre- 
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cise  words  of  it,  That  no  TaiUage  or  Aid  shaU 
^e  imposed  but  by  grant  in  parliament,  which 
extends  to  all  manner  of  aids :  and  by  this  law 
the  subjects  of  England  have  defended  tliem* 
selves  ever  since,  as  with  a  buckler,  as  saith 
Bod  in  us,  fol.  9r,  whereby  it  appeareth,  that 
notice  was  taken  of  this  law  in  toreign  parts, 
and  so  held  still  to  be  a  statute  in  force. 

The  next  statute  is  14  £d.  3,  cap.  1,  whick 
ecites  the  grant  of  the  great  subsidy  of  the 
linth'  fleece,  the  ninth  lamb,  &c.    formerly 
granted ;  whereupon  tjiese  words  follow  :  '  We, 
willing  to  provide  for  the  indemnity  of  the  said 
prelates,  earls,  barons,  and  others  the  com- 
monalty of  the  realm,  and  also  of  the  citizens, 
buigesses,  and  merchants  aforesaid,  will  and 

{;ranc  for  us  and  our  heirs,  to  the  same  pre* 
ates,'  earls,  barons,  and  commons,  citizens, 
burgesses,  and  merchants,  that  the  same  grant 
shall  not  be  had  forth  in  example,  nor  fall  to 
their  prejudice  in  time  to  come,  nor  that  they 
be  from  henceforth  cliarged  or  granted  to 
make  any  aid,  or  sustain  any  charge,  if  it  bo 
not  by  the  common  assent  of  the  said  prelates, 
earls,  barons,  and  other  great  men  and  com*- 
mons  of  the  said  realm  of  England,  and  that 
in  the  parliament;  and  that  all  the  profit 
arising  of  the  said  aid,  and  of  wards,  mar- 
riages, customs,  and  escheats,  and  other  pro»* 
fits,  arising  of  our  said  realm  of  England,  shaU 
be  set  and  dispended  upon  the  maintenance 
of  the  safe-guard  of  this  realm  of  England,  and 
of  our  war  in  Scotland,  France,  and  Ga^ 
coigne,  and  in  no  place  elsewhere  during  our 
war.'— By  this  statute  it  appeareth  that  it  ii 
expressly  provided,  that  the  subjects  ^ould  not 
be  firom  thenceforth  charged  nor  grieved  to 
make  any  aid,  nor  sustain  any  charge  but  by 
common  assent,  and  that  in  parliament ;  which 
is  as  express  as  may  be,  and  exclusive  to  any 
charge  otherwise ;  which  I  conceive  was  made 
against  the  appointment  of  making,  or  pre- 
paring and  sending  out  of  ships  at  the  charge 
of  the  towns  wherein  diey  were,  or  sending 
men  out  of  their  own  counties  at  the  charge  cu 
the  county. 

Object. — Now  whereas  it  is  alleged  by  mj 
brother  Weston,  and  my  brother  Berkley,  That 
tliis  was  but  a  temporary  statute,  and  ended 
when  the  war  endea,  which  appeareth  by  the 
last  clause  for  employment  of  those  profits  to- 
wards those  wars;  I  conceive  it  appeareth, to 
be  an  absolute  and  perpetual* statute,  fCr  it  is 
granted  for  him  and  his  heirs  in  perpetuity. 
And  also  it  appeareth  by  Plowden  in  his  Com- 
ment, fol.  457,  in  sir  Thomas  WoHh's  case, 
where  a  grant  is  by  the  name  of  the  king,  whxh 
is  in  his  politic  capacity ;  this  extendeth  against 
him^  bi&  heirs^  and  successors,  although  they 
be  not  named.  Also  the  intendment  of  this 
law  appeareth  to  be  for  the  security  of  the  sub- 
jects, from  thenceforth  for  all  future  ages.  And 
then  the  office  of  judges,  as  appears  by  sir  Ed- 
ward Coke's  Reports,  lib.  6,  fpl  7,  and  Plovr- 
den*s  Comment,  in  Aston  and  Stud's  case,  is 
to  construe  statutes  according  to  the  true  in- 
tent of  the  maken  ther^f/  which  was  in  this 
4s 
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'  that  the  said  commissions  be  repetled  */  which 
is  an  absolute  and  perfect  statnte. 

But  then  there  are  added  these  words :  '  Bot 
'  for  the  great  necessity  he  bath  of  soch  vesseis 
'  for  the  defence  of  the  realm  in  case  that  the 
'  war  shall  liappen,  he  will  treat  with  his  lords 

*  of  this  matter,  and  afterwards  will  shew  it  to 
^  the  commons  to  hare  their  counsel  and  td- 

*  vice  in  this  point/  So  by  tlie  record  it  sp- 
peareth  that  the  commons  did  conceive  that  do 
cities,  boroughs,  nor  towns,  without  consent  lo 
parliament,  were  to  be  charged  with  the  makini; 
of  such  vessels ;  to  which  the  king  agreeth.  And 
from  that  day  to  this,  until  the  making  of  these 
writs,  in  no  age,  although  the  kingdom  hadi 
been  many  times  in  danger  of  invasion,  and 
hath  been  invaded,  there  do  not  appear  aoj 
records  that  ever  I  have  seen  of  writs  direded 
to  any  towns  or  cities  at  their  charges,  to  make 
or  prepare  any  ships  or  vessels  whatsoever. 

Object. — And  whereas  it  hath  been  object- 
ed, and  especially  insisted  upon  by  my  brother 
Berkley,  that  this  latter  party  that  the  kingviii 
treat  with  his  lords  concerning  them,  and  after 
coiffer  with  the  commons,  is  a  gentle  denial  of 
that  act ;  as  the  experience  is  at  this  day.  '  U 
'  Roy  se  avisera'  is  a  denial  of  an  act. 

Respons. — Hereupon  I  answer,  It  is  an  ab- 
solute act,  for  it  is  an  absolute  assent  to  tbe 
petition.  And  that  which  came  after  was  but 
a  plausible  excuse,  for  that  such  coninu&^ioi" 
had  gone  out;  and  this  farther  consultation 
never  appeared  to  be  made,  nor  ever  any  soch 
writ  or  commission  for  soch  vessels  to  be  made 
went  out  since,  until  this  writ. 

13  Hen.  4,  m.  10.  A  grant  is  of  a  subsidy 
of  wools,  woolfels,  hides,  and  other  thiii£S 
there  mentioned,  and  of  Tonnage  and  Pound- 
age for  one  year,  for  the  delonce  of  die  marche? 
of  Calais,  &c.  and  for  the  defence  of  the  realci, 
and  the  safe-guard  of  the  sea.  And  tbcreiBU' 
this  exprtss  Proviso,  'Provided  tJjat  this  gram 

*  of  a.  subsidy  of  wools,  kc.  and  Tonnage  and 
'  Poundage,*in  time  to  come,  shall  not  be  taken 
'  in  extunple  to  charge  the  lords  and  cororaon* 

*  of  this  realm  with  anv  taanner  of  subsidy  for 

*  the  safeguard  of  Calais,  &c.  nor  for  the  dfr 

*  fence  of  the  realm,  nor  the  safc-euard  of  lijf 

*  seas ;  unless  it  be  by  the  will  of  the  lords  and 
'  commons  of  the  reahn,  and  that  by  a  new 
^  grant  to  be  made,  and  that  in  full  parliament 

*  to  come.'  By  this  appeareth  that  it  was  ihfo 
provided,  that  no  charge  should  be  laid  on  Jj* 
lords  or  commons,  no  not  for  the  defence  o\  th* 
realm,  but  by  grant  in  full  parliament. 

13  Hen.  4,  m.  43.  A  petition  was  in  pariiij- 
ment  reciting,  that  there  was  an  office  granted 
of  Alnager  withm  London  and  the  suburbs  ot 
the  same,  with  fees  to  that  appertaining,  «hcr« 
any  such  ofBce  never  was,  nor  any  such  Kf^ 
appertaining  thereunto;  and  that  by  colour 
thereof,  they  levy  one  half-peony  of  the  buyer 
and  a  half-penny  of  the  seller,  and  upon  »ale  ot 
every  hundred  ells  of  canvass  a  penny  oft  j« 
seller,  and  a  penny  of  the  buyer,  wroogw"? 
against  the  statutes  in  the  times  of  your  mo^ 
ness*s  progeuiton  made  to  tbe  oootiwy^  ^1 


statute,  that  it  should  be  a  perpetual  security 
fur  the  subjects.  And  to  little  purpose  it 
had  been,  to  make  a  sEtatuie  to  continue  but 
'during  the  time  of  the  war,  or  during  the  king's 
life.. 

Object. — Also  where  it  is  alledged  that  the 
statute  of  14  Ed.  3,  is  not  mentioned  in  the 
Petition  of  Right,  which  is  some  argument  that 
it  was  not  conceived  to  be  a  continuing  statute. ' 

Respons. — ^To  that  I  answer,  That  in  the  Pe- 
lion  of  Rigiit  ii  is  said,  That  by  the  statute 
there  recited,  and  other  the  good  statutes  of 
this  realm,  the  subjects  shall  not  be  compelled 
to  pay  any  taxes,  taillage,  aid,  nor  other  like 
ciiarge  not  set  by  parliament ;  in  which  this 
statute  is  as  well  intended  as  other  statutes, 
and  as  far  as  if  it  had  been  expressly  recited, 
i^lso  it  appeareth  by  all  the  books  of  statutes, 
that  tliis  statute  is  granted  as  a  statute  conti- 
nuing, whereas  others  expired;  are  set  down  as 
expired. 

31  £d.  3,  pars  2,  m.  11.  A  subsidy  being 
granted  by  parliament,  viz.  40«.  on  every  sack 
of  wool  transported  before  Michaelmas  follow- 
ing, and  6d.  on  every  20«.  of  merchandize,  for 
the  safe-guarding.of  the  merchants  and  defence 
of  the  coast,  &c.  After  Michaelmas,  viz.  31 
Octob.  21  Ed.  3,  by  writ  the  collectors  were 
conmianded  to  continue  the  collection  of  those 
subsidies  until  Easter.  But  26  Nov.  21  Ed.  3, 
the  king  by  writ  commanded  the  stay  of  the  6d. 
in  the  20«.  and  to  continue  the  collection  of  the 
•absidies  upon  the  sacks  of  wool  until  Easter. 

22  Ed.  3,  Rot  Pari.  m.  16.  The  parlia- 
ment being  holden  in  Lent,  the  commons  com- 
plain of  the  continuance  of  this  collection  of 
the  subsidies  upon  the  sacks  of  wool  longer  than 
the  parliament  had  granted  it,  and  proyided 
that  it  should  not  be  continued  longer  than 
Katter,  at  the  procurement  of  any  person.  By 
tltis  it  appeareth,  that  the  pnrii-unont  being 
careful  that  the  time  for  levying  of  a  sub- 
sidy granted,  should  not  be  enl{»r«^ed  by  nny 
power,, much  less  would  they  admit  of  a  writ  to 
lay  a  charge  without  grant  by  parliament.- 

25  Ed.  3,  m.  1.  It  was  enacted  that  no 
man  should  be  compelled  to  find  men  at  arms, 
other  than  such  as  hold  by  such  service,  except 
it  be  by  common  assent  in  parliament.  By 
this  it  appeareth,  that  if  men  be  n<}t  compella- 
ble to  hud  a  man  at  arms^r  unless  it  be  by  com- 
mon assent  in  parliament;  'much  less  is  any 
bouud  to  be  contributory  to  the  preparing  of  a 
ahip  with  180  men  at  arms,  and  victuals,  and 
wages  of  soldiery  for  26  weeks,  unless  it  be  by 
.common  assent  m  parliament. 

Rx)t.  Pari.  21  Hen.  4,  num.  22.  An  act  of 
parliament,  as  I  count  it,  in  the  very  point,  is 
in  these  words/:  *  For  that  of  late,  divers  com- 

*  missions  were  made  to  divers  cities  and  bo- 
'  roughs  within  the  realm,  to  make  barges  and 
'.barringers,  without  assent  of  parliament,  and 
'  otherwise  than  hath  been  done  before  these  ; 

*  however  the  commons  do  pray  tlie  king  that 
'  these  commissions  may  be  repealed,  and  that 

*  they  may  not  be  of  any  force  or  effect.'  To 
Ikbicii  it  10  answered,  'Tluittbe  kio{r  wiUeth 
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which  it  is  ordaioed  that  no  taillage  nor  aid 
shall  be  granted  nor  levied  without  assent  and 
consent  of  the  lords  and  commons  of  your 
realm,  as  hj  the  statutes  is  fully  declared; 
wlierefore  they  prayed  that  such  letters  patents 
made  thereof  shall  be  void  and  holden  for  none. 
And  this  was  granted ;  whereby  it  appeareth 
that  it  is  declared  then  in  parlian^ent,  that 
those  statutes  were  and  did  continue;  that  no 
taillage  or  aid  shall  be  levied  without  gvant  in 
parliament. 

1  Ric.  2,  c.  1.  It  is  enacted  in  these  words : 

*  Our  sovereign  lord  the  king  remembering  how 

*  the  commons  of  this  realm,  by  new  and  un- 
'  lawful  inventions,  and    inordinate  covetize, 

*  have,  against  the  laws  of  this  realm,  been  put 

*  to  great  servitude  and  importunate  charges 

*  and  exactions,  and  especially  by  a  new  im- 

*  post,  called  a  Beuevolence,  whereby  divers 
^  subjects  of  this  land,  against  their  wills  and 
'  liberties,  have  paid  great  sums  of  money,  &c. 
'  It  is  enacted  and  ordained,  that  the  subjects 
'  and  commons  of  this  realm  from  hencet'orth 

*  shall  in  no  wise  be  charged  by  such  charges 
'  or  impositions  called  a  benevolence,  or  sucii 

*  like  charge :  add  that  such  exactions  called  a 

*  benevolence^  before  that  time  taken ,  shall  be 

*  taken  for  no  example  to  male  any  such,  or 
'  any  like  charge,  from  any  of  his  subjects  of 
'  this  realm  hereafter,  but  shall  be  damned  and 
^ nailed  forever/  By  this  it  appeareth  that  it 
is  expressly  provided  that  the  subjects  shall 
not  be  charged  by  way  of  benevolence,  which 
is  in  nature  of  a  ivee  gift,  nor  such  like  charge; 
thai  is,  no  charge  of  money  shall  be  laid  upon 
the  subjects  upon  any  pretence  whatsoever,  be 
it  for  defence  in  time  of  danger  or  guarding  uf 
the  sea. 

The  last  and  concluding  statute  is  the  Peti- 
tion of  Right,  made  in  the  third  year  of  his 
majesty's  reign,  reciting  that  it  was  enacted  by 
m  statute  made  in  the  time  of  Edward  1,  com- 
monly called  Statotum  de  Tallagio  non  Con- 
cedendo,  that  no  taillage  or  aid  shall  be  laid 
or  levied  by  the  king  or  his  heirs  in  this  realm, 
without  the  good-will  ancL  assent  of  the  arch- 
bishops, bishops,  earls,  barons,  knights,  and 
others  the  freemen  of  the  commonalty  of  this 
realm.    And  by  a  statute  of  25  £d.  3,  That , 
none  shall  be  compelled  to  make  any  loans  to 
the   king,   because  such   loans  were   against 
reason,  and  franchise  of  th«  land.    And  by 
another  statute,  that  none  shall  be  charged  by 
any  impositions  called  a    benevolence.     By 
wiiich  statutes,  and  other  the  good  statutes  ui 
this  realm,  your  subjects  have  inherited  the 
freedom  that  they  shall  not  be  compelled  to 
contribute  to  any  taxes,  taillage,  aid,  or  other 
like  charge  not  set  by  parliament. — And  then 
they  pray,  that  none  hereafter  be  compelled  to 
make  or  yield  any  gift,  loan,  benevolence,  tax, 
or  such  like  charge,  without  common  consent 
by  act  of  parliament.    And  after  Hve  other 
things  there  mentioned,  the  conclusion  is ;  'all 
wliicb  they  pray  as  their  rights  and  liberties.' 
Unto  which  the  king  answers,  '  Let  right  be 
«  done  as  ia  deaired/    Wiuch  is  a  full  aod  per- 


fect statute,  shewing  in  this  point  tf>e  liberty 
of  the  kingdom  prayed,  and  allowed  ;  which 
was  not  done  witnout  the  advice  of  the  judges, 
whereof  I  was  one,  vdiuse  opinions  were  then 
demanded,  and  resolved  that  the  same  did  not 
give  any  new  liberty,  but  declared  what  the  li- 
berty of  ihe  subject  was  in  this  amongst  others, 
that  they  should  not  be  compelled  to  be  con- 
tributory to  any  tax,  taillage  or  aid,  nor  any 
like  charge  not  set  by  parliament.  All  which 
statures,  those  of  25  £dw.  1,  34  £dw.  l,  and 
14  £d.  3,  being  in  the  negative  and  in  force, 
I  conclude  that  these  writs  to  lay  such  a  charge 
is  against  the  law,  and  so  the  assessment  by 
colour  thereof  unlawful.  • 

Object. — Now  whereas  the  precedent  argu- 
ments have  been  that  the  kingdom  being  in 
danger,  therefore  these  writs  went  forth  for  the 
making  of  ships,  because  there  could  not  be 
so  suddenly  any  parliament  called,  and  tha 
parliament  is  a  slow  body,  and  the  kingdooi 
may  be  lost  whil&t  there  is  a  coosnltation,  and 
the  danger  is  conceived  to  be  very  great,  be- 
cause tliat  the  writ  4  Aug.  so  mentions,  that  the 
pirates  provided  a  great  navy  to  infest  the  king* 
dom,  and  it  is  fit  with  speed  to  provide  a  re- 
medy :  and  tliat  the  writ  of  Mittimus  mention- 
eih,  That  '  salus  reipublicae  periclitabatur:' 
and  we  must  believe  these  suggestions  to  be 
true,  for  the  king's  certificate  by  this  writ  is 
'  recordum  superlativum,'  as  Mr.  Solicitor  and 
niy  brother  Berkley  termed  it,,  and  must  leave 
it  upon  the  king's  conscience  if  it  be  not  true, 
to  lay  such  a  charge  upon  an  untrue  sugges- 
tion. And  the  defendant  also  by  his  demurrer 
hath  confessed  all  the  suggestions  in  the  writ 
to  be  true ;  therefore  it  mubt  be  concluded  the 
kingdom  was  in  great  danger,  and  present  re- 
medy must  be  had  by  making  of  these  sltips, 
and  must  be  commanded  by  these  writs,  and 
not  to  stay  for  a  parliament ;  and  my  brother 
Crawley  said,  it  may  be  if  a  parharoent  were 
called,  they  will  not  yield  to  the  going  forth  of 
such  writs,  although  the  khigdom  was  never  so 
mach.in  danger.  And  this  charge  in  respect 
of  the  making  of  the  defence  is  not  within  tha 
intention  of  these  statutes ;  and  if  it  had  been 
expressly  mentioned  within  a  statute,  that  such 
a  charge  should  not  be  imposed,  it  had  been 
a  void  statute,  and  contrary  to  the  laws,  that 
the  kingdom  should  not  be  defended. 

Respons.  1. — To  all  these  I  answer,  That  the 
matter  now  in  que&tion  is  upon  the  writ  4  Aug. 
Whether  that  be  legal  or  not ;  and  the  sugges- 
tions therein  be  sufficient  or  not  for  the  writ  of 
Mittimus,  mentioning  tliat  *  salus  reipublicas 
'  periclitabatur'  at  the  day  of  the  issuing  of  the 
writ  4  Aug.  which  is  a  year  and  an  half  after 
tlie  first  writ,  doth  nql  Jielp  it;  and  this  not 
notified  to  the  sherii!^and  inhabitants  of  the 
county  to  make  them  the  more  careful,  and  in 
a  greater  contempt  if  a  ship  were  hot  provided, 
but  it  is  only  a  notification  to  the  barons  of  the 
Exchequer,  that  the  same  was  the  reason  tliat 
the  same  issued  forth. 

Respons.  9. — ^The  suggestions  are  not  abso- 
lute, that  any  such  danger  was,  or  such  uayy 
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was  prepared  by  pirates ;  but  only  m<ntioneth, 
'  qaia  datum  nobis  inteliigi/  that  the  pirates  < 
bad  done  such  mischief. 

Respons.  3. — If  such  suggestions  hadf  been 
absolutely  set  down,  yet  we  are  not  always 
bound  absolutely  to  believe  them;  because 
many  times  untrue  suegestions  are  put  into 
writs  and  patents ;  and  yet  it  doth  not  lie  upon 
the  king's  conscience,  neither  doth  the  law  im- 
pute any  fact  to  the  king,  that  anv  such  be : 
for  the  law  doth  always  conceive  honourably 
of  the  king,  that  lie  can:iot,  nor  will  not,  signify 
any  untruth  under  the  Great,  Seal ;  but  he  is 
abused  therein,  and  the  law  imputeth  it  to  then 
that  so  misinformed  the  king,  and  thrust  in 
8uch  suggestions  into  the  Writ  or  Patent.  And 
therefore  all  patents  grounded  upon  untrue 
suggestions,  are  accounted  void. 

Respons.  4. — That  the  demurrer  confesfeth 
nothing  hut  that  which  is  legally  and  well  set 
down  ;  but  if  it  be  illegal  the  demurrer  con- 
fessc'th  it  not,  but  is  well  offered  for  that  cause. 

Respons.  5. — If  the  kini^dom  were  in  dancrer, 
yet  a  charge  must  not  be  laid  in  general  upon 
the  subjects,  without  their  consent  in  parha- 
ment :  for  either  the  danger  is  near,  and  then 
the  present  provision  must  be  made  by  men's 
persons,  and  the  present  ships  of  ihe  kingdom, 
which  the  king  may  command  from  all  parts  of 
the  kingdom,  as  need  shall  require  ;  but  cannot 
eommand  money  out  of  men's  purses,  by  dis- 
training of  their  goods,  or  imprisoning  of  their 
persons.  But  if  the  danger  be  further  off,  by 
reason  of  any  foreign  combinations,  (as  it  is 
conceived  it  may  be  here)  that  provision  must 
be  made  of  ships  by  all  the  kingdom  for  de- 
fence;  then,  as  Philip  Commines,  fol.  179, 
saith.  That  cloud  is  seen  aiar  off,  before  that 
the  tempest  falls,  especially  by  a  foreign  war ; 
and  suci)  inva&ions  cannot  happen  so  soon,  but 
thit  the  king  may -call  his  sages  together,  and 
by  consent  make  provision  for  such  defence. 

So  I  say  here,  If  there  be  time  to  make 
ships,  or  prepare  ships  at  the  charge  of  the 
counties;  then  is  there  time  enough  for  his 
majesty,  if  he  pleases  to  call  his  parliament,  to 
charge  his  commons,  by  consent  m  parliament, 
and  to  have  a  substdiury  aid,  as  always  hath 
been  done  in  such  cases.  And  they  are  not  so 
long  coming  or  meeting,  but  they  will  make 
provision  for  defence,  it  being  for  all  their  safe- 
tics  :  For  it  appeareth  by  Coke,  lib.  9,  fol.  1, 
in  his  epistle,  that  king  Alfred  made  a  law, 
That  a  parliament  should  be  held  twice  every 
year,  and  oftner,  if  need  required,  in  times  of 
peace  :  So  that  it  was  then  conceived,  that  it 
was  necessary  to  have  parliaments  to  redress 
inconveniences. — Also  by  a  statute  made  4  Ed. 
8,  cap.  14,  it  is  cnacte(L  a  parliament  shall  be 
held  once  every  year,  ahd  oftner  if  need  be. 
And  also  by  a  sUtute  made  36  Ed.  3,  cap.  10, 
it  is  enacted,  for  the  redress  of  mischiels  and 
arievances  that  daily  happen,  a  parliament  shall 
be  holden  every  year,  as  another  time  was  or- 
dained by  a  statute,  which,  I  think,  referreth  to 
4  Ed.  S.  Also  it  Uppeareth  by  the  speed  that 
%at  in  the  pmrUinent  held  ia  the  ilmd  year  of 


his  majesty's  reign,  when  five  sobsidiea  were 
granted,  two  of  them  to  be  paid  within  few 
days  after  the  sessioa  of  parliament  ended; 
and  therefore  might,  as  this  case  ia,  been 
ordered  and  provided  for  by  parliament  within 
7  months,  as  the  time  was  between  the  teste  of 
the  writ,  and  the  time  prefoted  for  sliipa  to  be 
prepared  and  sent. 

Object. — And  whereas  it  is  objected,  That 
perhaps  the  parliament  would  not  have  consent- 
ed, and  so  the  kingdom  might  have  been  lose 

Respons.^-It  is  answered,  1  bat  it  is  not  to 
be  presumed,  that  the  parliament  would  deny 
to  do  that  which  is  6t  for  the  safety  and  de- 
fence of  the  kingdom,  their  own  estates  and 
lives  being  in  danger,  if  the  kingdom  were  not 
sufficiently  defended :  For  it  is  a  rule,  *  Nihil 
'  iniquiam  est  pnesumend'  in  lege.'  So  of  tbe 
high  court  of  parliament,  That  they  would  not 
deny  that  which  is  fitting.  But  I  confess,  I 
think  tliat  if  it  h-dd  been  moved  in  parliament, 
they  would  liever  have  consented  to  these  writs, 
such  never  having  been  awarded  before  since 
the  Conquest.  A nd  if  they  h^^  consented,  they 
would  have  taken  a  course  how  the  same 
should  have  been  made  with  the  most  con- 
veniency,  and  not  to  leave  it  to  a  sheriff  to  tax 
them  how  he  would. 

Object.  -To  that  whieh  hath  been  said. 
That  this  charge  is  not  within  the  statute,  and 
that  a  statute  to  inhibit  such  a  charge^  for  de- 
fence were  void, 

Respons, — I  answer,  that  it  is  true,  That  if  a 
statute  were,  that  the  king  should  not  defend 
the  kingdom,  it  were  void,  being  against  law 
and  reason.  But  a  statute  that  money  shall 
not  be  charged  or  levyed,  nor  that  men  shall 
be  charged  to  make  or  prepare  ships  at  thek 
own  chsjges,  without  common  consent  in  par- 
liament, I  conceive  were  a  good  law,  and  agree- 
able to  law  and  reason.  And  the  king  may  by 
parliament,  restrain  himself  from  laying  such  a 
charge,  but  by  consent  in  parliament.  And 
then  the  king  being  a  just  and  pious  king,  as 
ever  govern^  the  kingdom,  which  we  that 
serve  in  his  courts  of  justice  have  daily  eipe- 
rience  of,  would  not  assent  unto,  or  st^Ker  any 
such  charge,  if  he  were  truly  informed  the  im- 
posing of  this  charge  were  against  any  one  law 
of  his  kingdom,  as  this  is  against  so  many  ;  bat 
would  say,  as  it  is  said  of  tlie  statute  naiade  35 
Ed.  1.  That  the^pe  should  not  be  pemittcd 
to  present  to  benefices ;  That  he  was  bound  by 
his  oath  to  see  that,  and  other  laws  in  force, 
and  not  repealed,  to  be  performed :  That  he 
would  not  suffer  such  charges  to  be  laid,  coo* 
trary  to  the  laws  and  statutes  of  his  realm : 
And  would  do  as  the  late  fiunous  queen  Eliz. 
did,  when  having  required  a  charge  apon  divers 
of  her  subjects,  by  particular  letters  from  tba 
lords  of  her  council,  of  several  sums  of  iwmey 
for  present  help  towards  her  wars  in  Ireland, 
hearing  that  one  of  her  judges,  being  oonvented 
before  her  lords  for  the  payment  of  it,  thereby 
discouraging  others  to  pay  it,  answered  it  was 
against  the  laws»  that  tlie  same  ahaidd  be  in- 
posed|«cbert  being  aa  ezprees  MMate'efUBet  it. 
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whkh  he  being  a  judge,  was  bound  by  his  oath 
to  signify ;  he  being,  as  much  as  in  him  wad,  to 
be  a  conservator  of  the  queen's  oath  in  that 
behalf.  The  queen,  I  say,  was  very  angry  that 
such  an  imposition  liad  been  laid  against  law, 
and  commanded  it  should  be  stopped  from 
farther  gathering ;  and  to  some  that  liad  paid 
their  moneys,  tlie  same  was  restored.-  And 
therefore  the  principal  and  only  fault  in  the 
charging  of  his  subjecis  by  these  writs,  if  they 
be  unlawful,  as  I  conceive  tlvey  are,  is  in  tht)se 
that  devised  them,  and  informed  him  that  they 
were  lawful,  and  such  as  his  progenitors  had 
from  time  to  time  used  to  send  forth ;  and  in 
his  jadges  who  have  affirmed  it  to  be  lawful : 
Therefore  upon  this  point  I  conclude.  That 
this  charge,  by  this  writ,  is  illegal ;  and  is  no 
sufficient  cause  to  charge  the  defendant. 

Ob}ect.>«-Whareas  it  hath  been  much  urged 
and  argued  by  Mr.  SoUicitor,  and  Mr.  Attorney, 
That  this  writ  is  warranted  by  tlie  king's  prero- 
gative and  power-royal  to  send  forth  such  writs 
for  defence  and  safety  of  the  kingdom  in  time 
of  danger. 

To  this  I  answer.  That  I  do  not  conceive 
thereis  any  such  prerogative ;  for  if  it  were  a 
prerogative,  I  shoiud  not  offer  to  speak  against 
It:  for  it  is  part  of  our  oaths,  that  are  judges, 
to  maintain  the  king's  prerogative  to  the  best  of 
our  skill,:  and  not  to  suffer  the  same  to  be  di- 
minished. But  if  it  be  as  I  have  argued,  That 
is  against  the  common  law,  and  against  so 
many  statutes,  that  the  subjects  should  be  in- 
forced  to  sustain,  or  to  contribute  to  any  charge, 
without  the  special  consent,  or  common  absent 
in  parliament,  then  there  is  no  such  preroga- 
tive; for  whatsoever  is  done  to  the  hurt  or 
wrong  of  tl)e  suljects,  and  against  the  laws  of 
the  land,  the  law  imputeth  that  honoor  and 
justice  to  the  king,  whose  throne  is  established 
by  justice,  that  it  is  accounted  not  done  by  the 
kmg,  but  by  some  nntrne  and  unjust  informa- 
tions. This  appearetb  by  the  authorities  of 
OUT  books  ;  for  oracion,  lib.  9,  fol.  107,  who  is 
an  ancient  writer  in  om*  law,  said  <  Nihil  aliud 

*  potest  rex  in  terris,  cum  sit  Dei  minister  et  vi- 

*  carios,  quam  de  jure  potest ;'  and  there  a  little 
after,  '  Itaq;  potestas  juris  sua  est,  et  non  in- 

*  j  uriat,  cum  sit  author  juris,  non  debet  mde 
'  injnris  nasci  occasio,  unde  jura  nascuntur.' 
Sir  £dw.  Coke,  in  the  1 1th  book  of  his  Reports, 
in  the  case  of  Mogdalen  College,  where  the 
question  was,  whether  queen  Elnabeth  having 
taken  a  long  lease  of  a  college,  being  conceived 
to  be  against  the  statute  13  £liz.  it  was  sought 
to  be  maintained  by  her  prerogative,  but  re^ 
solved  it  could  not,  it  being  agamst  a  statute, 
by  which  she  was  bound,  though  not  named, 
and  there  fol.  72,  it  is  said, '  hoc  solum  rex  non 

*  potest  facere,  quod  non  potest  injuste  ngere.' 
Plowden's  Comment,  fol.  246,  2*7,  in  the  lord 
Berkley's  case  it  is  said.  That  the  pferogative 
of  the  king  cannot  do  w^ong,  and  his  preroga- 
tive cannot  be  any  warrant  to  do  any  wrong  to 
any.  Plowden*s  Comment,  fol.  467,  in  Mit- 
chell's case,  it  is  said  by  justice  Harper,  althoogh 
the  tonrnon  law  doth  tdlow  ikiaDy  prmgatifes 


to  the  king,  yet  it  doth  not  allow  imy,  that  be 
shall  hurt  or  wrong  auy  by  his  prerogative.  SI 
£d.  3,  fol.  47,  the  earl  of  Kent's  case,  it  is  said. 
That  if  the  king,  under  his  great  seal,  do  make  ' 
any  grant  to  the  hurt  of  any  other,  he  shall  re- 
peal and  avoid  it,  jure  regis  ;  for  the  king  is  ao- 
connted  to  be  abused  by  untrue  suggestions^wben 
he  is  drawn  to  do  any  wrong  to  the  hurt  of  any 
ether';  much  more  I  say,  when  he  is  drawn  to  do 
any  thing  to  the  hurt  of  bis  subjects  in  general.  Sir 
£d.  Coke,  lib.  11,  fol.  86,  in  Darcie*s  case,  it 
is  said.  That  every  grant  of  the  king  hath  thb 
condition  ivnnexed  unto  it, '  tacite  aut  expresse, 
*  ita  quod  patria  per  donationem  illam  magis 
'  soli  to  non  oneretor,  seu  gravetur/  The  book 
called  Doctor  and  Student,  fol.  8,  setting  down. 
That  the  law  doth  vest  the  absolute  property  of 
every  man's  goods  in  him,  and  that  they  cannot 
be  taken  from  liim  hot  by  bis  consent,  saitb. 
That  is  the  reason  that  if  they  be  taken  from 
him,  the  party  shall  answer  the  full  value  there- 
of in  damages.  And  sure  1  conceive,  that  the 
party  that  doth  this  wrong  to  another,  shall  be- 
sides the  damages  to  the  party,  be  imprisoned, 
and  pay  a  (ine  to  the  king;  which,  in  the  King*s 
Bench,  is  the  tenth  part  of  as  much  as  he  pay- 
eth  to  the  party.  So  then,  if  the  king  will  pu- 
nish the  wrong  of  taking  of  goods,  without  con- 
sept,  between  party  and  party ;  much  more  will 
he  not  by  any  prerogative  take  away  any  man's 
goods,  without  his  consent,  particular  or  ge- 
neral. 

So  I  conclude,  that  I  conceive,  that  there  is 
not  any  such  prerogative  to  award  such  writs 
to  command  men  to  sustain  such  chaqge,  as  to 
be  contributory  to  it ;  and  to  be  distrained  and 
imprisoned  for  not  payment  thereof — Also  I 
conceive.  That  this  is  not  an  act  of  royal 
power;  for  if  it  be  illegal  to  impose  such  a 
charge,  then  it  is  not  accounted  as  a  mat- 
ter of  royal  power,  but  as  a  matter  done  upon 
an  untrue  suggestion,  and  a  matter  of  wrong 
done :  and  wrong  is  not  imputed  to  the  king, 
fur  he  can  do  no  wrongs  but  it  is  imputed  to 
them  that  advised  him  to  this  course. 

Royal  power,  I  account,  is  to  be  used  in 
cases  of  necessity,  and  imminent  danger,  when 
ordinary  courses  will  not;  avail ;  for  it  is  a  role, 
'  Non  occurrendum  est  ad  extraordinaria, 
^  quando  ^eri  potest  per  ordinaria ;'  as  in  cases 
of  rebellion,  sudden  invasion,  and  some  other 
cases,  wh(*re  martial  law  may  be  used,  and  may 
not  stay  for  legal  proceedings.  But  in  a  time 
of  peace,  and  no  extreme  necessity,  legal 
courses  must  be  used,  and  not  royal  power. 
Therefore,  whereas  in  the  statute  of  31  Hen.  8, 
cap.  8,  which  was  made  upon  the  suppression 
of  abbeys,  when  rebellions  were  begun  to  be 
stirred,  it  is  recited,  That  sudden  occasions 
happening,  which  do  require  speedy  remedies, 
and  for  lack  pf  a  statute,  the  king  was  enforred 
to  use  royal  power ;  it  was  enacted  for  the  tea- 
sons  therein  mentioned.  That  the  king,  by  the 
advice  of  his  counsel  therein  named,  two  bi- 
shops, two  chief  justices,  and  divers  others,  or 
the  major  part  of  them,  by  his  proclamatioD, 
may  makaordioance  for  punishing  of  o&iiC6S| 
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and  lay  penalties,  nvhich  should  have  the  force 
of  a  law,  with  a  promise  that  thereby  no  man's 
life,  lands  or  goodfi,  should  be  touched  or  im- 
peached, so  that  therein  royal  power  was  forti> 
iied  by  a  statute :  yet  that  statute  took  care 
that  no  man's  life,  lands  or  goods,  should  be 
taken  or  prejudiced ;  and  that  statute  was 
thought  inconvenient,  and  therefore  the  same 
by  a  statute  of  1  £d.  6,  was  repealed. — So 
Bracton,  lib.  2,  cap.  24,  fol.  55.  And  the  same 
is  cited  in  Coke,  lib.  7,  fol.  11,  in  Calvin^s 
Case,  '  Regis  corona  est  facere  justitiam  etja- 

*  dicium,  et  tenere  pacero,  sine  quibus  corona 

*  consistere  non  potest,  nee  tenere.' — Coke, 
lib.  7,  fol.  5,  in  Calvin's  Case,  cited  out  of  For- 
tescae,  '  Rex  ad  tutelam  corporum  et  bononim 

*  erectus  est ;'  which  being  so,  he  cannot  take 
away  mens  goods,  or  charge  them  without  their 
consent,  by  any  prerogative  or  royal  power. 

Also  there  can  be  no  such  necessity,  or  dan- 
ger conceived,  that  may  cause  these  writs  to  be 
awarded  to  all  counties  of  England,  to  prepare 
ships  at  such  a  charge,  and  with  such  men  find 
ammunition,  withoot  consent  in  parliament; 
for  the  laws  have  provided  means  for  defence 
in  times  of  danger,  without  taking  this  course : 
for  that  the  king  hath  power  to  command  all, 
or  any  persons  of  his  kingdom,  to  attend  with 
arms  at  the  sea-coasts,  to  defend  the  coasts,  or 
any  other  parts  of  the  kingdom ;  and  also  by 
his  oncers,  to  make  stay  or  arrest,  all  or  any 
the  ships  of  merchants,  and  others  having  ships; 
or  as  many  aa  he  pleaseth  to  go  with  his  navy, 
to  any  parts  of  his  kingdom,  for  defence  there- 
of; ana  to  attend  those  to  whom  he  appointed 
the  guard  of  the  seas,  or  the  sea-coasts,  nt  such 
times  and  places  as  tliey  should  appoint.  And 
this  has  been  always  taken  and  conceived  to  be 
sufhcient  for  defence,  against  any  prince  whatr 
soever ;  and  yet  the  same  was  in  times,  when 
the  navy  of  England  was  not  so  strong,  as  now 
by  the  blessing  of  God  and  the  good  providence 
of  his  majesty  it  is.^That  this  course  was  then 
so  taken,  appeareth  by  divers  records,  viz.  SS 
£d.  1,  m.  4,  the  Record  reciteth,  That  the 
French  king  had  prepared  a  great  navy  upon 
the  sea,  and  purposed  to  invade  the  kingdom, 

*  et  linguam  Anglicanam  de  terra  delere  p  and 
thereupon  the  king  commanded  all  the  ships, 
and  men  with  arms,  to  be  in  readiness  to  de- 
fend the  kingdom. 

Rot.  Scot.  10  Ed.  3,  m.  16,  reciteth,  That 
certain  galleys  in  parts  beyond  the  sens,  were 
prepared  with  provisions  of  men,  and  arms, 
and  other  necessaries  of  war,  and  ready  to  in- 
vade the  land :  Command  was,  that  divers  ships 
should  be  in  readiness  to  defend  the  same ;  and 
the  ships  of  the  ports  of  Ireland  to  be  sent  into 
England  to  help  to  defend  the  kin^om. 

S;ot.  10  Ed.  S,  m.  23.  A  writ  was  to  the 
bailiff  of  Soutli  Wales,  (reciting.  That  the  Scots 
and  divers  others  confederating  together,  pre- 
pare themselves  to  arms  and  ships  in  a  ^at 
number,  and  intend  to  invade  the  kingdom)  to 
command  them  to  have  one  ship  ready  upon 
the  sea  to  defend  their  coasts.  The  like  writ 
was  then  to  North  Wales. 


Aim'  12  Ed.  3,  m.  10.  A  writ  to  the  mayor 
of  London  :  '  Quia  hostes  nostri  in  galleis  cum 
'  multitudine  non  modica  congregati  in  diversis 
'  partibus  regni  hosiiliter  ingressi  sunt,  et  civi- 

<  tatem  prasdict*  celeriter  si  possunt  invadere 

<  proponunt.'  The  king  commandeth  them  to 
shut  up  the  city  towards  the  water,  and  to  put 
all  their  men  iu  arms  ready  to  defend,  &c. 

Aim'  13  Ed.  3,  m.  13.  A  writ  to  the  baihff 
of  Great  Yarmouth :   '  Quia  pro  certe  didici- 

*  mus  quod  hostes  nostri  Franc'  et  adhaerentes 
^  eisd'  galieas  et  naves  guerrinas  in  ciopiosa 
'  multitudine  in  partibus  esteris  congreganint, 

*  et  iis  homines  ad  anna  parari  faciunt,  et  pro- 
^  ponunt  se  movere  versus  regnum  nostmmet 
'  navig'  regni  nostri  et  portus   prope  mare  si« 

*  tuat'  pro  viribus  destruere,et  id'  regnum  inva- 
'  dere,  &c.^  command  the  same  town  to  pre- 
pare four  ships  with  140  men,  &c. — At  the 
same  time  writs  went  forth  to  twenty  other 
towns  upon  the  sea-coasts.  Franc  26  Ed.  3, 
m.  5.  Writ  to  the  earl  of  Huntingdon  aod 
others,  '  Quia  adversarii  nostri  Francis  nos  ct 
'  regnom  nostrum  invadere  machinaotes,  magf 
'  num  naviginm  pneparari  fecer'  et  nrmari,  nt 

*  dum  ad  regnum  nostrum  Anglis  subito«attra- 
'  hend'  sed  ad  nos  et  dominium  nostrum  et  to- 
*.  Cam  nationein  Anglicanam  pro  viribus  sub- 
'  vertend'  &c.'  commanding  tuem  to  guard  all 
the  sea^coasts  of  Kent,  and  to  array  ail  men  to 
be  ready  with  arms  to  defend  the  sea-coasts. 

5  Hen.  4,  m.  28.  A  commission  is  to  IIm)* 
mas  Morley  and  others :  '  Quod  cum  inimici 
'  nostri  Franciae  Brit  an'  Scot'  et  aP  sibi  ad  he*  • 
'  rentes  inter  se  obligati  magna  potentia  ar- 
'  mat'  super  mare  in  sstat.  prox'  futur^  ordina- 
'  verunt  regnum  nostr'  Anglias  invadere,  &cc.* 
commanding  them  to  array  men  with  arms  to 
defend,  &c. 

4  Hen.  8,  par.  2.  The  king  by  proclamaUon 
to  the  county  of  Kent,  shewetn,  that  it  is  come 
to  his  knowledge  of  certain,  tliat  his  ancient 
enemy,  the  Frepch  king,  hath  prepared  and  put 
in  readiness  a  great  and  strong  navy,  furnished 
with  men  of  war,  to  invade  the  kingdom  of 
England ;  the  king  appoints  the  lord  of  Aber- 
gavenny and  others,  to  put  men  in  array,  and 
ti>  be  ready  to  defend  that  county. 

Anno  1588,  when  the  g^t  invasion  was  bv 
the  navy,  termed  The  Invincible  Navy,  which 
was  foreseen  long  before,  this  course  of  prepar- 
ing ships  by  every  county  of  the  kingdom  wat 
not  appointed ;  yet  in  all  these  times,  wben 
there  appeared  so  great  danger  of  invasion, 
there  never  went  any  such  writ  into  any  of  the 
counties  of  England,  to  provide  ships :  But  tbe 
navy  of  England,  and  army  of  England,  was  al- 
ways accounted  suf&cient  for  the  defence  of  the 
kingdom. 

So  I  conclude  this  point,  that  I  conceive  this 
course  cannot  be  taken  by  any  prerogative  or 
royal  power,  nor  any  allegation  of  Qecesstty  or 
danger. 

For  the  fourth  point,  I  concave,  that  if  it 
weie  le^  to  lav  such  charge  upon  nuuitmie 
parts;  yet  to  charge  an^  inland  couiity  ^tb 
making  of  shipSj  and  funushiog  them  witil  vbuu^ 
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mariners  and  soldiers  at  their  chares,  iwhich 
are  far  remote  from  the  sea,  is  not  legal,  nor 
warranted  by  any  former  precedent ;  for  it  com- 
maodeth  an  unreasonable  and  impossible  thing 
by  them  to  be  done :  and  then  a  writ,  command- 
ing such  a  thing  as  is  unreasonable  and  impos- 
sible for  the  parties  of  themselves  to  perform, 
without  help  of  other  counties,  is  always  illegal ; 
for  it  is  a  rute,  tliat  *  Lex  non  cogit  ad  impossi- 
*  bilia:*  If  one  by  covenant  bind  himself  to  do 
a  thing  impossible,  the  covenant  is  void. — ^llns 
appeareth  by  the  book  case  40  Ed.  3,  fol.  6, 
wb^re  the  case  is  expressly,  that  if  a  man  do 
covenant  to  do  a  thing  impossible,  the  co- 
Teuaot  is  void,  and  the  deed  is  void  in  that  re- 
spect: also  the  book,  m.  2  Ed.  4,  fol.  S.  If  a 
feolfment  be  made  upon  condition  to  be  void,  if 
the  feoffee  did  nut  a  thing  which  is  impossible, 
the  feoffment  is  good,  and  the  condition  void: 
for  it  was  the  fault  of  the  feoffer  to  annex  snch 
a  condition.  And  this  appeareth  by  the  case 
of  an  arbitrement.  If  the  arbitrator  award, 
chat  one  shall  enter  into  bond,  with  such  a  one 
as  his  surety,  to  pay  a  sum  of  money,  or  to  do 
any  other  act,  it  is  void,  as  to  the  finding  of  a 
surety  at  the  least ;  for  it  is  not  in  his  power  to 
compel  him  to  be  bis  surety :  therefore  the  law 
accounteth  it  unrensonable,  and  so  void.  And 
this  appeareth  by  tlie  book-case  17  Ed.  4,  fo.  5, 
where  it  is  so  resolved. 

So  this  writ  commanding  the  sheriff  and  inha- 
bitants of  an  inland  county  to  find  a  ship  with 
masters  and  mariners;    whereas  there  are  not 
liny  shipwrights  that  have  skill  to  make  ships, 
nof^any  masters  or  manners  ever  there  to  gmde 
a  ship,  for  they  are  still  'conversant  about  mat- 
ters of  the  plough,  and  feeding  cattle,  and  hus- 
bandry, and  are  trained  up  by  musters  to  skill 
of  arms  to  defend  the  country,  but  not  with  sea 
affairs ;  for  must  of  the  county  never  saw  a  ship, 
nor  know  what  belongs  to  musters  or  manners; 
and  the  county  is  not  bound  to  seek  out  of  the 
county  for  such  men ;    and  perhaps  if  tbey 
ahoiild,  they  cannot  tell  where  to  have  them : 
therefore,  when  such  writs  to  inland  towns  have 
been  awarded  to  find  ships  witli  masters  and 
mariners,  it  being  conceived  by  information  that 
they  were  maritime  towns,  and  had  ships  and 
mariners  dwelling  with  them ;  the  truth  thereof 
being  made  appear  to  the  contrary,  they  have 
been  discharged,  as  appears  by  a  record,  IS  Ed. 
3,  part  2,  m.  14,  where  a  writ  went  to  the  f|d^ 
niral  of  the  fleet :   Upon  complaint  to  the  king 
by  the  men  of  Bodmm  in  the  county  of  Corn- 
wall, that  they  were  unjustly  charged  to  find  a 
ship  with  masters  and  mariners,  whereas  that 
town  was  no  port  town,  nor  adjoining  to  the 
sea,  but  far  within  the  land,  nor  ever  had  ships 
lying  there,  nor  mariners,  nor  seamen,  nor  ever 
used  to  find  any  such  for  sea  service,  and  that 
their  major  and  officers  were  imprisoned  for  not 
finding  a  ship ;  thereupon  the  king  appointed  to 
have  it  ent^uired  whether  their  allegations  were 
true,  Und  if  it  were  true,  signified  that  he  would 
not  have  them  be  unjustly  charged,  but  that 
chej  should  be  discharged  thereof.  ^Iiich  shew- 
«tb,  that  it  was  theu  accounted  unjust  to  lay 


such  a  chaise  upon  a  town  that  w^  an  inland 
town,  and  had  no  mariner  inhabiting  in  it ;  much 
more  when  such  a  charge  is  laid  upon  nn  inland 
county,  which  is  much  farther  remote  from  the 
s^a,  and  cannot  perform  by  themselves  that 
which  the  writ  commanded. 

Object. — Bat  this  record  l>eing  objected  by 
the  defendant's  counsel,  Mr.  Solicitor  gave  an- 
swer, that  the  same  was  because  the  admiral  of 
his  own  authority  had  charged  them,  which  was 
not  according  to  his  commission ;  for  he  was 
oaly  to  charge  the  port  towns  and  sea  towns : 
but  that  the  same  may  not  be  done  by  the  king's 
writ,  the  record  doth  not  prove. 

Respons. — But  to  this  I  answer,  that  I  con-  ' 
ceive  it  is  all  one  when  such  a  charge  is  laid 
upon  a  town  by  writ,  which  is  an  inland  town, 
for  so  it  appeareth  by  anotlier  record  of  the 
same  year,  viz.  13  Ed.  3,  part  1,  m.  14,  where 
a  writ  was  directed  to  the  admiral  of  the  fleet, 
*  Ab  ore  Thamesis  versus  partes  occiden  tales ;' 
reciting,  that  where  the  king  by  his  writ  to  the 
town  of  Chichester,  (5ommanded  the  mayor  and 
commonalty  there,  that  they  should  make '  unam 
.'  navem  et  duos  escularios  de  guerra  parari,' 
with  mariners  and  men  at  arms,  to  be  at  Ports- 
mouth such  a  day,  to  go  with  the  king's  ships  ; 
and  that  they  had  complained  that  they  had 
not,  nor  ever  had  any  ships  arriving  in  that 
town,  nor  had  any  seamen  or  mariners  dwelling' 
there  ;  and  that  it  appeared  to  the  king,  by  in- 
quisition of  a  jury  returned  into  his  Chancery, 
this  their  allegation  to  be  true :  therefore,  be- 
cause the  king  would  not  have  them  indebit? 
gravari,  (for  so  be  the  words  of  the  record)  the 
king  commandeth  the  admiral  that  they  shall 
not  be  troubled  nor  distrained  for  not  perform- 
ance of  such  service.  Whereby  it  appeareth, 
that  if  tliey  being  within  a  few  miles  of  the  sea,, 
should  not  be  charged  to  find  such  a  ship,  much 
less  more  inland  cotmties  that  are  farther  re- 
mote from  the  seas,  are  justly  to  be  cbaiged 
with  finding  ships  and  mariners.  Therefore  I 
conclude  this  point,  that  I  conceive  this  writ  in 
tliat  respect  is  not  legal,  hor  warranted  by  any 
former  precedent. 

The  fiflh  and  great  point  hath  been,  and  in- 
deed the  chief  argument  hath  been,  a  multitude 
of  records  and  precedents,  which  have  been 
cited,  that  should  warrant  these  writs ;  and 
that  the  king  hath  done  nothing  but  what  his 
former  progenitors  have  done,  and  have  law- 
fully done ;  and  that  he  doth  now  but  more 
miyorum,  and  that  which  always  in  ancient 
times  hath  been  done  and  allowed,  and  there- 
fore ought  to  be  done. — I  confess  this  allega- 
tion much  troubled  me,  w^hen  I  heard  these 
r^oi*ds  cited,  and  so  leamedlv  and  earnestly 
pressed  by  Mr.  Solicitor,  and  after  by  Mr. 
Attorney,  to  be  so  clear,  that  they  might  not 
be  gainsaid :  but  that  they  proved  a  clear  pre- 
rogative, or  at  least  a  royal  power,  that  the 
king  might  do  so,  especially  when  my  brother 
Weston,  and  my  brother  Berkley  (who  have 
seen  the  records)  pressed  some  of  them,  and 
relied  upon  them  tor  the  ceasons  of  their  judg- 
mtoU  I  I  say,  I  was  -much  doubtful  tbereupooy 
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Hntil  I  had  perused  all  the«e  records  sent  me 
'  by  the  king's  couuscl,  and  satisfied  my  judg- 
ment thereiu. 

But  now  I  ans^%er,  that  if  there  were  any 
iucb  precedent  (as  I  shall  liiew  there  was  not 
unc  shewed  to  me)  to  pr6ve  this  writ  to  be 
usual,  yet  it  were  not  material ;  for  now  we 
are  nut  to  argue  what  hath  been  done  dcj'acio, 
for  many  tliini;s  have  been  done,  nhich  were 
never  allowed;  but  our  question  is,  what  hath 
been  done,  and  may  be,  de  jure.  And  then, 
as  it  is  said  in  Coke,  lib.  4,  ful.  13,  in  Witton's 
Case,  it  is  said  *  Multitudo  errantium  non 
pnrit  errori  patrocinium  :'  and  Hb.  4,  fol.  94,  in 
Slade's  Case;  multitude  of  precedents,  unless 
they  be  confirmed  by  judicud  proceedings,  in 
courts  of  record,  are  not  to  be  regarded  ;  and 
none  of  these  were  ever  confirmed  by  judicial 
record,  but  complained  of. 

But  to  give  a  more  clear  answer  unto  them, 
I  say  that  in  my  opinion,  upon  view  and  serious 
>  reading  of  all  the  records  that  have  been  sent 
uio  on  the  king's  part ;  for  I  have  read  tliem  all 
over  verbatim,  and  I  presume  they  sent  all  they 
conceived  to  be  material,  and  I  have  taken 
notes  of  every  pne  of  tliem,  and  diligently  con- 
sidered of  them,  I  conceive  that  there  is  not 
any  precedent  or  record  of  any  such  writ  sent  ; 
to  any  sheriflP  of  any  inland  county  to  com- 
mand the  making  of  ships  at  the  charge  of  the 
county  ;  but  this  is  the  first  precedent  that  ever 
was  smce  the  Conquest  that  is  produced  in  this 
kind. 

But  it  is  trucylhat  before  25  £d.  1,  there 
have  been  some  writs  to  maritime  towns  and 
ports,  mud  other  towns,  as  London,  &c.  where 
they  have  had  ships  and  mariners,  to  provide 
aiul  prepare  ships,  and  to  send  them  to  such 
places  as  the  king  pleased  to  appoint,  upon 
any  just  cau«e  of  fear  of  any  danger,  for  the 
defence  of  the  sea  and  kingdom:  and  great 
reason,  that  they  having  ships  and  masters  of 
ships  and  mariners,  should  be  at  the  king's 
command,  to  bring  all  or  as  many  as  he  pleas- 
eth  for  the  defence  &f  the  sea  and  kingdom, 
being  those  that  had  the  most  benefit  of  the 
seas,  and  likely  to  have  the  greatest  loss  if  the. 
sea  and  coast  were  not  daily  guarded ;  and 
those  were  appointed  most  commonly  to  be  at 
the  king's  charge,  but  sometimes  upon  neces- 
sity they  were  appointed  to  be  at  the  charges 
of  the  towns  and  ports  adjoining  :  which  I  think 
was  the  true  cause  of  the  complaint  in  parlia- 
ment in  95  Ed.  1,  and  of  the  making  that  sta- 
tute for  the  staying  of  that  course ;  for  there 
is  no  record  of  any  such  writs  afterwards  in 
Edward  l*s  time,  after  that  statute  to  maritime 
towns,  to  prepare  or  send  ships  at  the  charge 
of  the  towns. 

But  in  the  time  of  Ed.  3,  then  the  war  being 
between  him  and  the  French  king  in  annis  10, 
11, 12,  et  13  of  that  king,  where  the  most 
writs  awarded  to  maritime  towns,  to  send  sliips 
at  their  charges  sufficiently  furnished;  and 
those  I  think  were  the  principal  cause  of  the 
iliakiQg  of  the  statute  of  14  Ed.  3,  cap.  1. 
lAAd  sfttr  tbftt  Mutate  joq  lucb  writs,  por  wy 


commissions  for  that  purpose  were  awarded  to 
any  maritime  towns,  or  inUud  towns,  for  the 
making  of  ships,  but  one ;  which  record  wnf 
much  pressed  by  Mr.  Attorney,  and  aftemaida 
by  my  brother  Weston,  and  my  brother  Berk- 
ley, to  prove,  that  this  course  was,  and  micbt 
be  practised  after  the  statute  of  U  Ed.  S,  tar 
sending  forth  such  writs,  and  allowed:  bci 
that  record  is  fully  satisfied,  for  it  was  groundeo 
upon  an  ordinance  of  parliament  in  1  Rich.  2, 
m.  52,  that  all  antient  cities,  burroughs,  aod 
towns,  that  would  then,  sliould  have  thfir 
charters  confirmed  without  any  chaise  of  ane, 
save  only  to  make  a  ship  of  war  for  defeoce  of 
the  realm  :  so  this  was  not  compulsory  to  wj, 
but  voluntary  to  those  that  would  have  iheir  li- 
berties confirmed.  And  afterwards,  in  1  lien. 
4,  commissions  were  awarded  for  making  sucb 
vesiiels  of  war;  but  those  issuing  forth  mi\m\ 
any  ordinance  of  parliament,  were  complained 
of  in  parliament  2  Hen.  4,  and  no  &uch>»rr«3 
issued  forth  in  any  age,  to  any  maritime  tg«i)f, 
to  make  ships,  or  prepare  ships  at  th&r  owo 
charge  for  the  king's  service,  uutil  these  laie 
writs. 

This  general  answer  I  give  to  all  the  records; 
and  now  I  shall  take  a  short  view  o(  a'l  tK 
records  that  have  been  cited  and  sent  to  w, 
and  leave  them  to  the  judgment  of  my  M 
and  ot^liers,  if  any  of  them  prove  these  wnt) 
usual  and  legal. 

6  Job.  m.  1.  3  Job.  m.  3,  14  Joh.  m.  2, 17 
Job.  m.  7.  Three  of  these  are  to  arrest  and 
make  stay  of  ships,  that  they  should  uot  ^o 
out  of  the  kingdom,  but  to  be  ready  for  tit 
king's  service;  and  the  other  was  to  hringsliif" 
of  pi\rticular  towns  to  the  mouth  of  the  I  bam(.% 
for  the  king's  service. 

19  Joh.  m.  4.  A  commission  to  guard  tbf 
seas  to  Joh.  de  Marshal,  and  to  the  }>hcT.d'  • ' 
the  county  of  LincOlu,  and  to  all  others  to  ::'- 
tend  his  commands. 

15  Joh.  Writ  to  the  barons  of  thecinqui^ 
ports,  and  divers  other  towns,  to  have  tkir 
ships  ready  for  the  king's  sen-ice. 

14  Hen.  3,  m.  14,  14  lien.  3,  m.  5.  A  mt 
to  the  bailiff  of  Portsmouth,  lo  prepare  one 
galley.  A  commission  lo  the  sheriiT  of  Ko- 
Chester,  and  another  to  the  sherifi'of  Kent,  lo 
cause  all  men  ^o  be  in  arms  in  tliat  couaty,  aod 
to  assess  them  what  arms  they  should  find. 

48  Hen.  3,  m.  4.  A  writ*  lo  the  sheriff  of 
Norfolk,  commanding  him  to  cause  them  ap- 
pointed to  attend  all  the  coasts  in  that  couD(y, 
who  having  senred  40  days  intended  to  dep:u^. 
that  they  should  stay  eight  days  longer  by 
reason  of  the  danger^  and  longer,  if  need  re 
quired.  The  like  were  sent  to  the  sheriffs  oi 
Suffolk  and  Essex. 

48  Hen.  3,  ra.  2.  A  writ  to  the  mayor  of 
Bedford,  commanding  him  to  provide  for  the 
expences  of  them  that  were  sent  from  therjce 
for  the  guarding  of  the  seas;  yet  it  is  but  fox 
eight  days  more  after  the  date  of  the  ant. 

48  Hen.  3,  m.  3.  A  writ  to  the  men  ot 
£6B«i,  Noi^lk,  MMi  Siiidlk,  appointed  to  st^ 
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tend  for  the  guarding  of  the  sea-coasts,  reciting, 
that  the  king  had  appointed  T.  de  M.  <  Custod' 

*  maris  ec  part'  maritim' '  within  their  counties, 
commanding  them  to  assist  him,  and  to  perform 
therein  what  he  required. 

48  Hen.  3,  m.  7.  A  writ  to  the  sheriff  of 
Cambridge  and  Huntingdon,  to  command  all 
men  of  those  counties,  able  to  bear  arms,  to 
come  to  the  king  to  London. 

25  £d.  1,  m.  5.  A  writ  to  those  of  Essex, 
Norfolk,  and  Suffolk,  reciting,  that  such  per- 
sons were  appointed  '  ad  custod'  maritim'  in 
those  parts,  commanding  them  to  attend  them. 
Another  to  the  sherifis  of  Norfolk  and  Suffolk, 
reciting,  that  certain  constables  were  appointed 
to  assess  men  at  arms,  sufficient  for  the  guard- 
ing of  the  sea-coasts,  commanding  them  to  dis- 
train and  compel  them  assessed  to  go. 

24  £d.  1,  m.  17.  Writ^  to  the  sheriffs  of 
Lincoln,  York,  and  Northumberland,  reciting, 
that  he  had  commanded '  A.  de  B.ad  congregand' 
'  et  capiend'  centum  naves,'  between  Leigh  and 
Berwick,  <  et  ad  homines  potentes  in  eisd' 
pouendV  commanding  them  to  assist  him 
therein. 

24  £d.  l,rot.  62.  A  writ  out  of  the  Exche- 
quer to  Adam  de  Gucrdb  *  et  aliis  gardianis' 
of  the  sea-coasts  in  the  county  of  Southampton, 
to  distrain  the  abbot  of  Heading,  to  find  horses, 
which  he  was  assessed  at  fur  that  service. 

24  Ed.  ],  m.  16.  Writs  to  all  nrchbishops, 
bishops,  earls,  &c.  in  the  counties  of  Somerset, 
Devon,  and  Cornwall,  to  attend  with  their 
horsemen  and  footmen,  for  defence  of  the  sea- 
coasts  in  those  parts,  when  they  shall  be  re- 
quired by  the  guardian  of  those  coasts. 

24  Ed.  1,  m.'71.  A  writ  out  of  the  Exche- 
quer, directed  to  all  archbishops,  bishop*),  earls, 
&.C,  in  the  county  of  Norfolk,  recitmg,  that 
Peter  de  Rutlin  was  appointed  <  ad  custodiend' 

*  partiitm  maritimar  illarum,'  conunauding 
them  to  assist  him. 

24  Ed.  1,  rot.  78.  A  writ  out  of  the  Ex- 
chequer to  the  sheriff  of  Berks,  reciting,  that 
the  king  was  informed  by  Adam  de  Griden, 
guardian  of  the  sea-coasts  in  the  county  of 
Southampton,  that  those  men  in  the  county  of 
Berks,  who  were  assigned  to  come  to  the  de- 
fending of  the  sea-coasts  in  those  parts,  came 
not  as  they  were  warned,  commanding  to  dis- 
train them,  and  compel  them  to  come  and  to 
do  the  service.-^Tbe  like  writs  were  then 
awarded  to  the  sheriffs  of  Wiles  and  Southamp- 
ton, &c. 

24  Ed.  1,  rot.  81.  A  writ  to  the  bailiffs  of 
Great  Yarmouth,  Teciting,  that  the  king  was 
informed^  that  certain  in  Flanders  and  France, 
in  a  great  multitude,  appareled  like  fishermen, 
intended  to  invade  their  town,  warning  them 
to  gather  their  ships  together,  and  all  their 
arms,  to  defend  themselves  against  such  an  at- 
tempt. 

24  Ed.  1,  inter  com\  A  writ  to  all  sheriffs 
and  bailiffs,  &c.  reciting;  that  he  had  appointed 
flome  therein  named, '  ad  congregand*  numerum 

*  navium  et  gaUiatum  majoruiDy&c,'  comiaaod- 
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ing  the  sheriffs  in  their  several  counties  to  b« 
assisting  to  them  therein. 

24  Ed.  1,  m.  9.  A  writ  of  Supersedeas  to 
the  guardian  of  the  seas  in  the  county  of  South- 
ampton, to  discharge  Hugh  de  Plessis  to  find 
arms  for  his  lands  in  that  county,  for  guarding 
of  the  seas,  because  he  was  in  service  with  the 
king. 

Nota^  All  these  Records  are  for  arrays,  and 
congregating  ships,  but  none  to  make  or 
prepare  ships  at  the  charges  of  the  coun- 
ties. 

94  Ed.  1,  m.  26.  A  writ  to  the  sheriff"  of 
Essex  to  discharge  for  the  winter  time  those 
that  stay  at  the  sea-coast,  with  their  arms  to 
'defend  the  coast;  but  commanding  them  to 
be  in  a  readiness  when  they  should  be  again 
commanded.  The  like  writs  were  then  awarded 
to  divers  sheriffs  of  maritime  counties  to  the 
same  purpose. 

25  Ed.  1,  m.  IS.  A  writ  to  the  slieriff  of 
Lancaster,  reciting,  that  wnereas  the  king  had 
formerly  commanded  him. to  go  to  all  the  ports 
and  towns  where  ships  were,  commanding  the 
bailifl&  of  the  ports  to  have  all  the  ships  of 
burden  of  40  tons  at  Winchelsea,  by  such  a 
day ;  now  commandeth  the  sheriff  to  see  then& 
made  ready,  and  sent  thither  accordingly. 

^  Ibid.  m.  Id.  The  like  writs  directed  to  the 
sheriffs  of  Lincoln,  York,  Northumberland^ 
and  Cumberland. 

Ibid.  m.  14.  The  like  writs  directed  to  nine- 
teen other  purts  and  towns  in  other  counties. 

21  Ed.  1,  ro.  20.  A  commission  to  send 
away  men  at  arms  in  the  county  of  Westmor* 
lancf. 

21  Ed.  1,  rot.  77.  In  the  exchequer,  shewed 
by  the  defendant's  counsel,  writs  went  to  se- 
veral maritioae  towns  upon  the  sea-coasts,  and 
other  towns  where  ships  were  usually  made,  to 
make  ships  and  gallies ;  and  that  the  king  will 
allow  ana  pay  for  them,  when  he  knoweth  the 
charge  thereof. 

Pat.  9  Ed.  2,  part  2.  A  writ  to  all  men  in 
the  towns  upon  the  sea-coasts,  and  ports  of  the 
sea,  between  Southampton  and  Falmouth,  re- 
citing, that  the  king  had  appointed  John  de 
Norton  to  make  provision  for  a  navy  in  those 
towns  and  ports,,  at  their  charges,  he  command* 
eth  them  to  perform  what  he  in  that  behalf 
shall  require. 

Glaus.  20  Ed.  2,  m.  8.  A  writ  to  the  bailiff 
of  Yarmouth,  reciting,  that  wheread  the  king 
had  commanded  all  the  ships  of  the  burden  of 
fifty  tons,  from  the  Thames  mouth  towards  the 
West  parts,  to  ^e  at  Portsmoutli  such  a  day, 
&c.  and  they  had  sent  two  ships:  that  the 
masters  and  mariners  complained,  that  they 
could  not  serve  without  wages,  and  therefore 
appointed  them  to  send  them  wages. 

20  Ed.  2,  m.  10.  A  writ  to  the  bailiffs  of 
Yarmouth,  commanding  them  to  send  all  their 
ships  of  the  burden  of  thirty  tons  and  above, 
to  Orewell  in  Suffolk,  with  double  tackling, 
victuals,  and  other  things  necessary  for  one 
month. 

4f 
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The  like  writs  nt  the  same  time  to  other 
towns,  to  ihc  numl;er  of  four  and  thirty. 

20  Ed.  2,  ra.  10.  A  writ  to  the  mayor  of 
London,  to  provide  three  ships  with  men  and 
ammunition  to  go  with  nine  ships  of  Kent  to 
guard  the  sea-coasts. 

15  Ed.  2,  m.  15.  A  writ  to  the  sheriff  of 
Norfolk,  commanding  him  to  warn  all  barons, 
bannerets,  knights,  and  others  of  tliat  county, 
to  aitend  the  king  at  Coventry,  at  such  a  day 
to  CO  with  the  king. 

15  Ed.  2,  m.  15.  Writs  to  the  sheriffs  of 
Norfolk  and  Suffolk,  commanding  them  to 
arrest  all  barons,  bannerets,  knights  and 
esquires,  who  were  commanded  to  attend  the 
king  at  Coventry,  such  a  day  therein  named, 
and  came  nor,  to  be  before  the  king  and  bis 
council  to  answer  it. 

The  record  saith,  like  writs  were  then 
awarded  to  divers  sheriffs  of  other  counties. 

16  Ed.  2,  m.  IS.  A  commission  to  array  all 
persons  between  the  ages  of  sixteen  and  sixty, 
with  arms  convenient,  to  come  to  the  king, 
when  they  shall  be  required. 

19  Ed.  2,  m.  6.  A  writ  to  the  archbishop  of 

Canterbury,  commanding  htm  to  array  all  his 

servants  and  families,  to  be  ready  to  defend 

the  kingdom,  if  any  invasion  should  be. 

•  The  nke  writs  at  that  time  to  all  the  bishops. 

9  Ed.  3,  m.  92.  A  writ  to  the  mayor  and 
bailiff  of  Southampton,  commanding  them  to 
cause  all  their  «hips  of  the  burden  of  forty 
Ions,  and  above,  to  be  furnished  with  men  of 
arms,  and  victuals,  ready  to  defend  the  land,  if 
any  invasion  shall  happen. 

Scot.  7  Ed.  3,  m.  19.  A  commission  to  Hugh 
Courtney,  to  guard  the  seas  in  the  counties  of 
Devon  and  Cornwall,  and  commanding  all 
others  to  assist  him. 

10  Ed.  3,  m.  25.  The  like  commission  to 
Hugh  Courtney,  for  guarding  the  seas  in  the 
same  counties. 

'Ibid.  A  writ  to  Bartholomew  de  Insula,  for 
custody  of  the  sea-coast  in  the  county  of  South- 
ampton ;  and  therein  is  a  command  to  John 
Ticnborne,  and  others  for  the  county  of  South- 
an)pton,  and  to  Will,  de  Parshire,  and  others 
for  the  county  of  Berks  ;  and  to  J  oh.  Mare- 
ditt,  and  others,  for  the  county  of  Wilts,  to 
array  men  with  arpis,  and  to  have  them  in  rea- 
diness to  defend  the  coasts  of  Southampton. 
.  Scot.  10  Ed.  3,  m.  2.  A  writ  to  Will.  Clinton, 
guardian  of  the  Cinquc-ports  and  others,  to 
survey  all  the  ships  of  the  Cinque-ports,  and 
other  pons  from  the  mouth  of  the  Thames  to 
Portsmoutli,  and  to  cause  them  to  be  furnished 
with  arms*  and  virtuals  for  13  weeks,  from  the 
time  thf  V  shall  go  from  Portsmouth. 

Scot.  10  Ed.  ,S,  m.  2.  A  writ  to  the  mayor  of 
Winchelsea,  to  cause  ships  appointed  for  that 
town  to  be  fiirni^hed  with  meh  and  arms,  and 
victuals,  and  other  necessaries  for  13  weeks. 

Scot.  10  Ed.  3,  m.  16.  A  writ  Jo  ihe  admiral 
of  the  fleet  from  the  mouth  of  the  Thames  to 
the  west  parts,  to  keep  upon  the  seas  the  ships, 
•f  the  Cinque-ports,  and  other  ships  arrested  to 
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defend  the  kingdom  against  attempt  of  an;  io- 
va5i«)n. — Tl)e  like  writ  was" then  to  the  admini 
of  the  fleet,  from  the  mouth  of  the  Thames  to 
the  north  parts,  with  the  like  command  to  bold 
the  ships  together  upon  the  sea. 

Scot.  10  Edw.  3,  16.  A  writ  commandinj; 
the  ships  of  the  ports  of  Ireland  to  be  sent 
hitherto  guard  the  seas  here. 

10  Ed.  3,m  12.  A  writ  to  the  bailiff  of  Yar- 
mouth, to  cause  the  men  of  that  tovrn  to  con- 
tribute to  the  charges  of  the  ships  and  mcD,  and 
victuals,  sent  from  thence  for  the  defence  of  the 
kingdom. 

Scot  10  Edw.  3,  m.  22.  A  wit  to  all  the 
bailitfs  of  liberties,  and  men  of  South- Wales,  to 
have  one  ship  riding  upon  the  seas  for  deit'.:ce 
of  those  parts. — ^The  like  to  the  men  of  NortL- 
Wales. 

Scot.  10  Edw.  3,  m.  21.  A  writ  to  the  ar- 
rayers  of  men  for  the  county  of  Berks,  to  cum- 
pei  them  of  that  county,  assigned  and  assess^^ 
for  the  keeping  of  the  sea-coast  in  the  count}  c-: 
Southampton,  to  go  to  Portsmouth  hy  a  d?.; 
therein  appointed.    *' 

Aim'  12  Ed.  3,  ra.  12.  A  commission  recit- 
ing, that  the  king  had  appointed  all  tbi  shifi 
from  the  mouth  of  the  Thames  northwards,  to 
be  arrested,  and  to  cause  them  to  be  furnished 
with  ammunition,  men  and  rictusls,  and  to  be 
brought  to  Yarmouth ;  and  that  the  men  ol 
Lynn  refused  to  contribute  to  the  expcnce  of 
the  cnarge  of  the  men  sent  in  the  ship  fnxn 
that  town,  and  the  fumislHng  of  that  ship;  and 
therefore  commands  the  conmiissioners  tbereio 
named,  to  assess  them  that  refuse  to  contribott 
and  distrain  ibem. 

Aim'  12  Edw.  3,  ro.  13.  The  like  to  corope. 
the  men  of  &irdesey  to  contribute  for  the  e\- 
pences  of  the  men  of  that  town. 

Claus.  12  Edw. 3, m.  17.  The  liketo compel 
the  men  of  the  counties  of  Surrey  and  Suyei, 
to  contribute  ta  the  expences  of  the  men  of 
those  counties,  that  did  attend  for  the  guarding 
of  the  sea«coast5  in  those  parts. 

Vase.  12  Edw.  3,  m.  8.  A  writ  to  all  arch- 
bishops, bishops,  &c.  and  to  the  sheriff  of  Kent, 
&nd  the  barons  of  tlie  Cinque^Ports,  and  lii 
others  in  that  county,  commanding  them  to  ^ 
assisting  to  J.  de  Cohham^  to  whom  the  cos- 
tody  of  the  sea  in  those  parts  is  A)mroiitefl; 
ana  to  defend  those  coasts  against  any  forogJ' 
invasion  that  shall  happen. 

Aim'  12  Edw.  3,  m.  10.  A  writ  to  ^^"^ 
of  London,  reciting  the  danger  of  iovasion,  «m 
commanding  to  shut  up  the  gates  at  the  water- 
side, if  the  enemies  approach. 

Aim'  13  Edw.  3,  m.  12.  A  writ  to  «< 
bailiff  of  Yarmouth,  reciring  that  he  had  bj  ^ 
writ  commanded  four  ships  of  war  of  that  lu«"j 
to  be  made  ready  with  men,  ammunition,  W'' 
victuals  for  three  nicnths,  at  the  charges  o(  "«• 
town,  to  be  brouglit  to  Qrei^ell,  and  that  they 
failed  to  come  at  the  day,  to  the  great  peril «' 
the  land ;  therefore  comma nderh  tl»e  bailiff J> 
compel  them  at  another  dav  therein  pretixw, 
to  be  at  the  same  place.— Tiiere  it  is  sti  di<jfii. 
that  the  like  writs  were  awarded  to  the  bail« 
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of  seventeen  other  towns,  for  sending  their 
ships,  being  charged  some  of  them  for  one  ship, 
and  some  tor  two  ships. 
*  Clatis.  13  Edw.  3,  m.  38.  A  Supersedeas 
for  the  abbot  of  Ramsey,  for  being  charged  with 
arms  for  guarding  the  coasts  in  Norfolk,  for  his 
lands  in  Norfolk,  because  he  was  by  command 
attending  with  all  his  forces  in  the  county  of 
Huntingdon,  for  tbe  safety  of  these  parts. 

Ciaus.  13  £dw.  3,  id.  14.  A  writ  of  super- 
sedeas to  the  arrayers  of  arms  in  the  county  of 
Oxon,  to  discharge  John  Maudittto  serve  there, 
because  he  served  in  Wilts. 

Claus.  13  Ed.  3,  m.  14.  A  writ  to  the  ar- 
rayers of  arms  in  the  county  of  Wilts,  which  is 
only  concerning  the  payment  of  soldiers  wages, 
who  then  attended  to  guard  the  searcoasts. 

These  being  all  the  records  shewed  me,  it 
appeareth  tiiat  there  were  no  writs  issuing  out 
in  those  times  to  any  sheriffs  of  inland  counties, 
or  maritime  counties,  to  make  or  prepare  ships 
upon  any  occasion  whatsoever,  but  only  to 
maritime  towns,  to  send  their  ships,  or  prepare 
their  ships,  at  their  own  chaises. 

The  records  shewed  me  smce  14  £d.  3,.  do 
not  shew  any  writs  to  be  awarded  to  any  mari- 
time town  to  prepare  ships  at  the  chaige  of  tbe 
towns,  except  the  records  of  1  Rich.  8,  and  1 
Hen.  4,  which  I  have  before  answered;  and 
they  since  that  time  shewed  onto  me,  except 
such  as  I  have  mentioned  in  my  argument,  are 
these: 

Soot.  10  £dw.  3,  m.  14. .  A  commission  to 
Nicholas  de  Cartlope,  to  array  men  to  resist 
tbe  Scots. 

Ibid.  A  w#U  to  the  mayor  of  York,  to  array  , 
all  their  men  to  be  ready  when  they  shall  be 
required. 

20  £dw.  3,  m.  15.  A  commission  concern- 
ing tbe  arrays  of  men  in  the  counties  of  Derby 
and  Nottingham,  and  to  punish  them  that 
come  not  when  they  are  warned. 

Rot*  Franc'  31  Ed.  3,  m.  31.  A  writ  to  the 
arrayers  of  men  in  the  coun^  of  Southampton, 
to  discharge  the  abbot  of  Battel,  for  finding 
arms  for  defence  of  the'  sea-coasts  there. 

Franc'  25  Ed.  3,  m.  20.  A  commission  to 
John  Bodinghnm,  for  the  custody  of  the  port 
and  maritime  parts  in  Cornwall,  and  to  array 
all  men  to  be  in  readiness.  There  is  set  down, 
that  the  like  commission  is  to  others  in  several 
other  counties. 

Franc'  26  Edw.  '3,  m.  5.  A  commission  to 
tbe  earl  of  Huntingdon  and  others,  to  have  the 
custody  of  Uie  ports  in  Kent,  and  to  array  meo, 
and  to  set  up  beacons;  which  is  the  first  I 
observe  of  this  kind. 

Franc'  46  Ed.  8,  m.  34,  The  like  commis- 
sion then  to  several  other  persons,  to  i^rray  men 
in  several  counties,  as  Warwick,  Oxon,  Berks, 
mod  Bucks. 

A  writ  to  the  archbishop  of  Canterbury,  re- 
citing tbe  danger  of  invasion  by  the  French,  to 
hurt  the  church  and  kingdom,  commanding 
him  to  array  all  his  clergy  in  his  diocess,  and 
to  be  ready  to  go  with  the  king's  forces^  &c. — 


The  like  writs  to  all  other  bishops  in  tlie  king* 
dorfi. 

Franc*  50  Edw.  3,  m.  47.  A  writ  to  the 
arrayers  of  men  in  the  counfy  of  Norfolk,  and 
to  the  sheriff  of  N(»rfoIk,  commanding  tliem  to 
coinmatid  all  great  men,  and  others  that  have 
mansions  upon  or  near  the  sea-coa&ts,  to  resort 
to  them  with  all  their  families,  for  ihe  defence 
of  the  coasts.— ^The  like  to  the  arrayers  and 
sherif)^s  often  other  maritime  counties. 

Scot.  '^9  Ed.  3,  m.  13.  A  commission  to  the 
bishop  of  Durham  and  others,  to  array  mm  in 
Durham,  Cumberland,  and  Northumberland, 
to  resist  the  Scots. 

Franc*  40  Edw.  3,m.  3 1.    A  writ  to  William 
Zouch  and  others,  to   remove  with  all  their 
/amihes  to  their  houses  upon  the  sea-coasts. 
Nota^  That  all  the  records  are  forjarraying 
men,  and  none  for  preparing  ships. 

1  Rich.  3,  m.  7.  A  writ  to  the  bailifis  of 
Scarborough,  because  their  town  was  upon  the 
coasts  of  the  sea,  and  in  danger  of  invasion, 
carefully  to  lool^  to  the  custody  thereof. 

Eod'  rot'  m.  19.  A  writ  to  the  mayor  and 
hailifib  of  Oxford,  to  repair  the  walls  of  the 
town,  and  to  compel  those  that  had  lands  there^ 
to  contribute  to  tne  expeoces  thereof. 

This  record  hath  been  much  urged  by  Mr. 
Solicitor  and  Mr.  Attorney,  that  if  the  king  have 
such  a  power  to  command  the  walls  of  a  town 
to  be  repaired,  much  more  to  command  ships 
to  be  made,  which  are  the  walls  of  the  sea, 
and  consequently  the  walls  of  the  kingdom. 

But  this  is  clearly  answered ;  for  that  it  is 
but  a  private  town,  and  that  which  hath  been 
formerly  so  walled,  and  for  defence  and  safety 
of  the  town ;  and  none  were  to  be  charged  but 
those  that  had  benefit  thereby ;  and  so  it  prov- 
eth  nothing  to  the  case  in  question. 

Eod'  rot.  m.  42.  One  writ  to  the  sheriff  of 
Kent,  and  another  to  the  sheriff  of  Essex,  com- 
manding them  to  perform  an  ordinance  made 
by  the  king  and  his  council,  for  setting  up  of 
beacons,  and  keeping  watch  about  tlieni. 

Scot.  7  Ric.  2,  m.  8.  A  writ  to  the  arch- 
bishop  of  Canterbury  to  command  all  his  clergy, 
between  sixteen  and  sixty,  to  be  arrayed  and 
put  in  arms,  both  horse  and  foot,  according  to 
their  qualities,  to  defend  the  kingdom. 

Franc'  11  Ric.  2,  m.  13.  A  writ  to  serjean^ 
at  arms,  Co  arrest  all  ships  of  war  in  the  ports 
of  Plymouth,  or  Dartmouth,  and  other  port% 
in  the  county  of  Coniwall ;  and  to  bring  them 
to  Hunkshooke,  to  go  with  the  king's  majesty*s 
ships. 

In  the  same  roll,  divers  other  writs  to  divert 
other  sheriiiis  at  arms,  to  arrest  the  ships  in  di» 
vers  other  ports. 

Scot.  21  Rich.  2,  m.  3.  A  commission  to 
the  duke  of  Albemarle,  to  array  men  in  the 
WestrMarches,  towards  Scotland,  to  resist  the 
Scots. 

Rot.  Viagii,  1  Hen.  4,  m.   11.    A  writ  to 
the  sherifis  of  Derby  and  Nottingham,  reciting, " 
That  the  king  certainly  understood  that  tht 
Scots  intended  with  a  great  power  to  iavadt 


1175]    STATE  TRIALS,  15Ch.  1.  }637.—ne King agdihM  John HMi^dm,aq.   [Ilt6 

give  warning ;  and  that  every  man  be  ready; 
if  need  be,  to  come  and  defend  the  kingdom. 


the  kingdom ;  commanding  them  to  proclaim 
in  all  parts  in  their  coanties,  That  all  men  be- 
tween sixteen  and  sixty,  should  put  themselves 
into  arms,  competent  according  to  their  de- 
grees and  qualities,  to  be  ready  upon  two  days 
warning  at  any  time,  to  defend  the  kingdom. 
The  like  writs  were  tJien  directed  to  the  sAjeriifs 
of  Lincoln,  York  and  Lancaster. 

Claus.  1  Heij.  4,  m.  12.  A  writ  to  the  arch- 
bishop of  Canterbury :  <  Satis  informati  estis 

<  qualiter  inimici  mei  Fraucis  et  alii  sibi  ad- 

*  haerentes,  cum  magna  classe   navium,  cum 

<  magna  multitudine  armatur'  super  mare  con- 
'  gregator'  diversas  villas  per  costerum  regn' 
'  mei  invadere,  et  nos  el  regnum  meum  des^ 

*  tru^re,  et  ecclesiam  Anglicanam  subvertere 

*  intendunt  et  proponunt  ;*  thereupon  com- 
mands, That  the  clergy  in  that  dioc^ss  be  ai^ 
rayed  and  armed,  and  to  be  ready  to  go  against 
the  enemy. — ^The  like  writs  to  all  other  bishops 
in  England. 

Nota,  Although  this  great  danger  be  men- 
tioned, yet  no  command  to  prepare  ships. 

Pat.  5  Hen.  4,  part  2,  m.  28.  A  commission 
to  Thomas  de  Morley,  and  others,  and  to  the 
aheriflfs  of  Norfolk  and  Suflfolk,  and  to  the 
bailiffs  of -Great'  Yarmouth,  reciting,  *  Quod 
'  cum  inimici  Francis,  Scotiae,  et  alii  sibi  ad- 

*  hsrentes  se  obligat'  m^gna  potentia  armat' 
'  super  mare  in  xstat'  proxim'  mtur*  ordinaver* 
'  et  intendunt  reg'  invadere,'  &c.  Command  to 
survey  the  town  of  Yarmouth,  and  fortify  it. 

Nota,  Here  also,  though  such  great  danger 
and  distance  of  time,  yet  no  writj  issued 
to  any  counties  to  prepare  ships. 

Pat.  3  Hen.  5,  part  2,  m.  37.  A  commit- 
8ion  to  array  all  men  at  arms  in  the  West  Ri- 
ding in  Yorkshire,  to  be  ready  to  defend  those 
parts.-— The  like  commissions  to  otliers,  in  nine- 
teen other  several  counties. 

Pat.  13  Hen.  6,  m.  10,  Pat.  89  Hen,  6,  m. 
11.     Pat.  39  Hen.  6,  m.  12.    Pat.  39  Hen.  6, 
m.  1.    Commissions  for  arraying  of  men  for  the 
defence  of  the  kingdom,  if  invasion  shall  be ; ' 
and  for  repressing  of  rebels. 

Pat.  10  £d.  4,  m.  12.  Commissions  to  Geo. 
duke  of  Clarence,  et  al*  to  array  men  for  de- 
fence. 

Pat.  10  Ed.  4,  ro.  13.  A  commission  to  John 
lord  Howard,  to  be  captain  of  all  the  forces. 

Pat.  49  Heo.  6,  m.  32.  A  commission  to 
marquess  Mountague,  to  array  and  put  in  arms 
fdl  men  beyond  Trent. 

Pat.  1  Hen.  7,  part  1.  A  commission  to 
Richard  Fitz-Hu^h,  and  others,  and  to  the 
sheriff  of  Yorkshire,  to  array  and  cause  to  be 
armed,  all  able  persons,  abbots  and  others,  to 
be  ready  to  defend  the  kingdom. 

%  Hen.  7i  part  1.  A  writ  to  the  sheriflTs  of 
Norfolk  and  Suffolk,  to  proclaim  in  all  parts  in 
those  counties,  fo»  that  there  was  likely  to  be 
'  open  war  between  Charles  king  of  France  and 
the  king  of  the  Romans,  and  great  navies  are 
prepared  on  either  side;  commands*.  That 
watch  and  ward  be  kept,  and  beacons  kept  to 


4  Heo.  8,  part  3.  A  writ  to  the  sheriff  of 
Kent,  commanding  him  to  proclaim  in  that 
county,  That  the  king  being  certainly  informed, 
that  the  French  king  had  prepared  a  great  and 
strong  navy,  furnished  with  men  of  war,  to  in- 
vade tlie  kingdom ;  therefore  commandeth  all 
men  between  the  age  of  sixteen  and  sixty,  to 
put  themselves  in  arms,  to  be  ready  to  defend 
the  kingdom  at  an  hour's  warning. 

11  £liz.  Commissioners  went  to  take  a  view 
of  all  the  horses  in  England  fit  for  service,  and 
to  survey  all  the  arms,  to  have  them  all  put  in 
readiuess,  as  necessity  should  require. 

Now  it  appeareth  upon  view  and  examina- 
tion of  all  these  Records,  most  of  them  being 
cited  by  Mr.  Solicitor  and  Mr.  Attorney,  io 
their  several  arguments,  there  are  none  of  tfaem 
to  prove  the  sending  of  any  such  writs  to  inland 
or  maritime  counties  to  prepare  ships;  although 
there  have  been  many  times  great  danger ;  nor 
yet  any  writs  to  maritime  towns,  after  the  sta- 
tute of  14  Ed.  3,  to  charge  them  to  find  any 
ships  at  their  charges. — So  then  I  conclude  this 
point,  That  I  conceive  this  writ  is  not  war* 
ranted  by  any  former  precedent. 

Now  I  come  to  examine  the  point  of  this 
writ,  Whether  the  same  be  legal  and  warranted 
by  any  former  precedent :  and  I  conceive  it  is 
not. 

1.  The  motives  mentioned  ia  the  writ  are, 
'  Quia  datum  est  nobis  intelligi,'  .which  is  no 
certain  information :  '  Quod  quidam  pracdones 
<  et  maris  grassatores,'  did  take  tlie  king's  sub- 
jects, merchants,  and  others,  and  carried  them 
into  miserable  captivity.  *  Cumque  ipsos  con- 
'  spicirous  navig*  indies  prsparantes  ad  merca- 
'  tores  nostros  molestaud'  et  reg'  nnst*  graran- 
*  dum.' — All  these,  and  those  following,  1  con- 
ceive are  not  sufficient  motives,  and  were  never 
in-  any  precedent  before  to  have  a  royal  navy 
prepared.  For  the  former  precedents  are,  tliat 
great  princes  in  open  time  of  hostility  bad  pro- 
vided great  navies  with  ammunition  and  sol- 
diery, with  intent  to  invade  the  kingdom,  as  ap- 
peareth by  the  former  precedents :  and  against 
such  provisions  it  was  necessary  to  provide  the 
royal  navy,  the  king's  ships,  and  all  the  ships 
of  the  kingdom,  to  be  gathered  together  U> 
withstand  t^em.  But  to  make  such  prepara- 
tions against  pirates,  it  was  never  put  in  aoj 
writ  before;  for  when  pirotes  infested  the  seas, 
they  came  as  it  were  by  health,  to  rob  and  to 
do  mischief;  and  they  never  dared  appear  but 
when  they  may  do  mischief,  and  escape  away 
by  their  swiftness.  But  against  them,  the  usual 
course  hath  been,  that  the  admiral  or  hb  de- 
puty with  some  few  ships  have  secured  th« 
coast,  and  not  to  employ  tne  whole  navy.  And 
this  appeareth  by  a  record,  S5  £d.  1,  m.  9, 
William  Leigbbourn  the  admiral  was  appointed 
upon  such  an  oca^iou  with  ten  ships  to  lie 
upon  the  seas,  for  the  [safeguard  of  tpe  mer- 
chants :  and  the  lisuaf  practice  hath  betti,  when 
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they  hover  upon  the  sea,  bj  sending  a  few  ships 
of  vfar  to  scatter  them,  and  m^e  them  fly 
away.  And  there  is  no  fear  of  the  loss  of  the 
dominion  of  the  sea,  by  any  act  pirates  can  do ; 
neither  is  it  convenient  tnat  every  county  of 
the  kingdom  should  provide  ships  againn  them. 

2.  The  command  of  this  writ  is  to  provide  a 
ship  of  450  tons  at  the  charges  of  tlie  county, 
famished  with  masters  and  manners ;  which 
is  impossible  for  them  to  do  for  the  reasons  be- 
fore alledged,  and  therefore  is  illegal,  and  not 
warrantable  by  any  former  precedoot. 

3.  The  command  of  this  writ  to  find  wages 
for  soldiery  for  26  weeks  after  they  came  to 
Portsmouth,  when  they  are  out  of  their  county, 
and  in  the  king's  service,  is  illegal;  , being 
against  the  course  of  precedents  in  divers  times, 
and  against  dii^ers  express  statutes,  and  this  ap- 
pearerh  by  divers  records. 

15  Johan.  In  the  writs  of  summons  of  the 
tenants  by  knights  service,  it  is  expressly  men- 
tioned, that  after  forty  days  service,  for  so  many 
days  they  were  to  do  service  by  their  tenure, 
they  should  be  satisfied  ad  denarws  regis. 

Pasch.  26  £dw.  1.  Amongst  the  writs  of  the 
exchequer  it  is  there  set  down,  that  the  footmen 
of  Cheshire  being  1000,  who  were  appointed 
to  go  for  the  defence  of  the  borders  of  Scot- 
land, would  not  stir  out  of  their  counties  with- 
out wages ;  and  there  it  is  set  down,  that  one 
therein  named  was  sent  down  with  money  to 
pay  the  said  footmen. 

Mich.  26  Ed.  1,  inter  Bria'  irrot'  in  the  ex- 
chequer, by  reason  of  the  invasion  af  the  Scots, 
many  thousands  of  soldiers  were  taken  from 
divers  parts  of  the  kingdom  ad  vadia  regis.  And 
there  it  is  ftientioned,  that  clerks  were  sent 
down  with  money  to  pay  the  soldiers  of  several 
counties  their  wages. 

30  £dw.  1.  In  the  exchequer  in  account, 
the  wages  for  land  soldiers  for  several  counties, 
and  the  wages  for  mariners,  are  set  down,  what 
the  wages  that  were  paid  came  to  by  the  day, 
and  by  the  week,  both  by  sea  and  by  land. 

Trin*  31  Ed.  1,  inter  Brevia  in  the  exche- 
quer, the  "wardens  of  the  marches  of  Scotland 
signified  to  the  barons,  that  the  men  of  Cum- 
berland and  Westmoreland,  appointed  for  the 
defence  of  the  marches,  would  not  stir  out  of 
their  counties  without  wages ;  whereupon  order 
was  given  for  wa^^es  for  them. 

19  Edw.  2.  Commissions  went  out  to  pay 
soldiers,  who  sen'ed  out  of  the  several  counties, 
for  defence  against  Scotland. 

Hir2Edw.  3,  rot.  16.  In  the  exchequer; 
it  was  ordered  in  parliament.  That  whereas 
some  soldiers  had  received  ofsomeof  the  king's 
officers,  money  for  their  wages,  they  were  fiiin 
to  give  bonds  for  repayment,  and  that  those 
bonds  should  be  all- redelivered. 

1  Edw.  3,  cap.  5.  That  no  man  shall  be 
compelled  to  go  out  of  his  county,  but  where 
necessity  required  by  sudden  coming  of  strange 
enemies  into  the  county;  and  then  shall  be 
done,  as  hath  been  done  in  times  past :  which, 
I  conceive,  is  to  be  it  the  king's  wdges,  when 
''ady  tre  out  of  their  coimtitf . 


But  to  clear  all  doubts,  the  express  statute  of 
18  Edw.  S,  cap.  7,  is,  That  no  men  of  arms, 
hobbellers  and  archers,  chosen  to  eo  in  the 
king's  service  out  of  England,  shall  he  in  the 
king's  wages  from  the  time  they  go  out  of  the 
counties  where  they  were  chosen,  until  they 
come  again. 

19  Hen,  7,  cap.  1.  Those  that  had  any 
grants  of  lands  from  the  king;  and  11  Hen.  7» 
cap.  1,  those  that  had  any  offices  of  the  grant 
of  the  king,  are  to  serve  the  king  in  his  wars  t 
but  in  both  it  is  appointed,  they  srhall  hav« 
wages  from  the  time  they  shall  come  from  their 
houses,  until  they  return. 

3  &  3  Edw.  6,  cap.  2.  It  is  narrated,  That 
no  captain  receiving  soldiers  serving  by  sea  or 
land,  shall  receive  any  wases  for  more  soldiers^ 
or  more  time  than  they  shall  serve ;  and  shall 
enter  the  days  of  their  entering  into  wages,  upon 
pain,  &c. 

All  which  records  and  statutes  do  prove, 
that  the  soldiers  should  be  at  the  king's  wages ; 
therefore  the  command  for  soldiers  wages  for 
twenty-six  weeks,  when  they  go  from  Ports* 
mouth,  is  illegal,  and  expressly  against  these 
statutes :  and  so  the  assessment  being  entire, 
as  well  for  the  wages,  as  the  other  charges,  i 
hold  it  to  be  clearly  illegal,  and  not  to  be  de- 
manded. 

4.  That  the  co^nmand  of  this  writ  to  the 
sheriff,  to  assess  men  at  his  own  discretion,  is 
not  legal,  nor  warranted  by  the  precedents : 
for  the  precedents  are  commonly,  that  assess- 
ments for  contribution,  for  makmg  or  setting 
out  of  ships,  have  been  by  commissioners, 
which  by  presumption  had  knowledge  of  such 
u>atters,  as  commonly  sheriffs  have  not.  Also, 
this  leaveth  to  the  sheriff  too  great  a  power  to 
value  men's  estates,  as  to  inhauce  whom  he  will, 
and  to  fovour  whom  he  will. 

5.  That  the  power  to  the  sheriff  and  mayoi% 
of  towns,  &c.  to  imprison,  especially  as  it  is 
used,  is  illegal,  and  expressly  against  divers  sta- 
tutes, for  it  is  provided  by  Mag'  Char'  cap.  29, 

*  Quod  nullus  capiatur  vel  imprisonetur,  nee 
<  super  eum  mittimus,  nisi  per  judicium  parium 

*  suorum,  vel  per  legem  ten  a;.' 

Also,  5  Edw.  3,  cap.  9«  That  no  man  shall 
be  attached,  or  his  goods  seized,  contrary  to 
the  form  of  Mag'  Chart'. — Also,  by  the  statute 
made  37  Edw.  3,  cap.  18,  it  is  recited.  That 
by  that  Great  Charter,  none  should  be  taken  or 
imprisoned,  but  by  due  process  of  law  ;  yet  by 
colour  of  this  writ,  the  sheriff  may  imprison  any 
person,  yea,  any  peer  of  the  realm  :  for  although 
peers  are  not  to  be  arrested  upon  ordinary  pro 
cess  between  party  and  party,  as  it  is  resolved 
in  the  countess  of  Rutland's  Case,  in  Coke  lib. 
6,  fol.  39,  yet  upon  contempt,  and  upon  pro* 
cess  of  contempt,  which  is  always  for  the  king, 
any  peer  may  be  imprisoned,  as  it  is  resolved 
by  all  the  lords,  and  all  the  judges,  in  theStar- 
Chamher,  in  the  earl  of  Lincoln's  case :  and 
so  tlie  sheriff,  by  colour  of  this  writ,  may  arrest 
any  peer,  as  for  a  contempt  in  not  paying.  But 
by  the  book-case,  2  Edw.  3,  fbl.  2,  it  is  resolv- 
ed, That  a  writ  to  imprison  one  upon  sugget- 
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tion,  before  he  be  iudictcd,  or  without  due  pro- 
cess of  law,  was  illegal.  So  for  this  clause,  I 
hold  this  writ  to  be  illt^gal. 

6.  The  last  clause  of  this  writ  is.  That  by 
colour  of  this  writ,  no  more  should  be  gathered 
than  will  he  suthcient  for  the  hecebsary  expence 
of  the  premises,  and  that  none  who  sihall  levy 

.  any  money  towards  these  contributions,  shall 
detain  the  same  with  them,  or  employ  the  same 

.  to  other  uses ;  and  if  more  than  did  suffice  were 
collected,  it  should  be  repaid  amongst  those 
that  paid,  after  a  rateable  proportion.  But  as 
the^'ourse  is  taken,  it  is  not  to  be  performed : 
for  no  ship,  nor  tackling,  nor  ammunition,  nor 
men,  nor  wages,  nor  victuals  being  provided,  it 
is  not  to  be  known,  whether  more  be  gathered, 
or  less  than  would  suface  :  and  tliere  being  mo- 
ney gathered,  it  is  of  necessity  either  detained 
with  the  collector,  or  the  sheriff,  or  employed 
to  other  uses  than  are  appointed  by  the  writ; 
^  the  writ  is  not  performed  :  and  the  money 
assessed  and  coUecteil,  is  not  duly  paid  nqr 
collected  ;  and  the  money  assessed  a«a  unpaid^ 
cannot  be  duly  demanded. 

7.  Admitting  the  writs  were  legal,  and  the 
commands  therein  le^al,  yet  the  assessment,  as 
is  certified,  is  not  sulhcient  to  charge  the  defen- 
dant; for  it  is  not  certided,  that  any  ships  with 
amnuinitiun,  and  men,  were  prepared :  and 
this  is  a  year  after  the  time  it  should  have 
been  prepared  j&nd  sent  to  Portsmouth.  And 
if  it  were  not  prepared,  there  is  no  cause 
to  charge  the  defendant ;  and  that  not  ap- 
pearing to.  be  done,  it  shall  be  conceived 
not  to  be  done. — For  if  one  be  charged,  in 
consideration  of  a  thin|^  to  be  done,  before  a 
certain  time  to  pay  a  sum  of  money,  if  the  thing 
be  not  performed  according  to  ihe  time,  none 
can  be  charged  for  not  payment  of  the  money 
after  the  time  is  past :  for  it  is  in  nature  of  a 
condition  precedent,  to  have  a  doty  or  sum  of 
money  to  be  paid  after  the  condition  perform- 
ed; and  there,  he  that  will  have  the  duty,  must 
shew  that  the  condition  is  performed. — This 
appeareth  in  the  case  of  15  Hen.  7,  and  Coke, 
lib.  7,  fol.  9,  Ughtred's  case.  And  therefore,* 
if  the  ships  be  not  prepared  according  to  the 
writ,  nor  money  eui ployed  for  preparing  a  ship 
for  and  in  the  name  of  the  county :  then  every 
one  that  paid  any  money,  either  voluntarily  as 
in  obedience  to  the  writ,  or  compulsorily  upon 
distress,  may  demand  their  money  again  of  the 
sheriff,  or  of  them  that  received  it :  for  as  they 
paid  their  money,  so  it  must  be  disposed  of,  and 
cannot  be  disposed  of  otherwise  oy  any  com- 
mand whataoever,  although  it  be  under  the 
great-seal :  for  the  command  being  under  the 
great-seal,  to  prepare  and  furnish  a  ship  to  such 
a^urpose  as  in  the  writ  is  mentioned,  and  they 
paying  it  to  that  purpose,  it  cannot  be  other* 
wise  disposed,  although  it  be  more  for  their  ad- 
vantage; for  private  men  having  interest  there- 
in, that  cannot  be  taken  from  them,  nor  dis- 
pensed withal.  Therefore,  in  Coke^  lib.  7,  fol. 
SI ,  in  the  Case  of  Penal  Laws,  it  is  resolved. 
That  if  the  penalty  appointed  to  be  forfeited 
^pon  a  penal  statute,  be  ^iven  to  the  poor  of 


the  parish  where  the  ofTeDce  is  oommitted,  the 
king  cannot  dispense  with  the  penalty  for  that 
offence,  because  the  poor  have  an  interest 
therein;  but  if  the  penalty  be  given  part  to  the 
king,  and  part  to  the  poor,  the  king  may  dis- 
pense with  his  own  part,  but  not  with  the  part 
of  the  poor. 

Object. — And  where  it  hath  been  said,  That 
it  is  by  way  of  accommodation,  because  the 
country  cannot  well  know  how  to  provide  to 
content,  and  perhaps  with  more  charge, 

Respons. — ^To  this  it  is  answered,  They  must 
do  it  at  their  p^eril,  if  the  writ  be  legal ;  and 
then  if  it  be  done,  they  shall  have  the  benefit 
thereof.  For  as  my  brothers  Weston  and  Bei  k- 
ley  have  both  agreed,  if  the  ship  were  made 
when  the  service  was  done,  the  county  for 
which  it  was  made  shall  have  the  benefit  of  tlie 
ship,  ammunition,  and  victuals,  and  of  the  y^r- 
vice  of  the  men,  being  made  more  expert 
agaiqst  another  time ;  and  the  ship  may  wiib 
some  easy  charge  serve  again,  and  nothing  loat, 
but  the  expence  of  the  victuals  ;  and  the  kin:- 
dom  shall  be  so  much  the  more  strengdiened 
by  having  so  many  ships  made  or  prepared ; 
and  they  may  have  account  of  their  money  how 
it  was  bestowed  ;  and  if  any  surplusage  be  ga- 
thered, to  have  it  restored.  And  that  tlie  law 
is  so,  that  if  the  money  be  received  of  tbc 
county,  and  not  employed  accordingly,  the 
piu*ty  so  receiving  it,  and  detaining  it,  or  uit-*- 
employins);  it,  is  to  pay  a  fine  to  the  king  for  ihe 
same,  and'  is  accountable  for  the  moncv,  ap- 
pears by  two  records. 

The  one  in  liill.  16  Edw.  3,  rot.  23,  B.  R. 
where  two  soldiers  were  indicted,  for  that  tbcT 
taking  3/.  n-piece  towards  their  arms,  and  tbe 
bringing  Ui'  them  to  the  place  where  they  were 
appointed  to  serve  the  king  in  EngUnd  m  hw 
wars,  they  went  not,  but  tarried  still  in  ibeir 
houses,  and  retained  the  armour  and  the  money 
which  they  had  received  for  that  purpose. 
They  theieupon  being  con  vented,  pleaded  Not 
Guilty ;  and  the  one  was  found  to  go  in  tbe  ser- 
vice according  to  llie  appointment,  so  he  was 
discharged  :  and  th^  other  was  found,  that  he 
received  the  money,  and  went  not  to  do  tbe 
service,  nor  restored  the  arms  nor  money ;  ana 
thereupon  he  was  committed  to  tlie  prison,  and 
paid  to  the  king  a  fine,  and  found  sureties  to 
pay  the  money  to  the  hundred  from  whom  ke 
had  received  jt.— The  other  was  Hill.  20  Ed.  3, 
rot.  37,  B.  R.  There  two  high-constables  were 
indicted,  for  that  they,  5  Edw.  3,  had  receired 
6  marks  of  the  towns  in  their  hundreds,  to  wt 
forth  soldiers,  and  had  not  set  them  forth,  but 
detained  the  money;  which  thev  denying, « 
was  found  that  they  had  received  tbe  mon^ 
for  that  purpose,  and  had  disbursed  10*.  6«- 
thereof  towards  the  setting  forth  of  soldiery  bo' 
had  retained  38i.  6d.  and  not  disbursed  it j 
thereupon  they  were  fined  and  imprisoned,  sna 
afterwards  enlarged  upon  sureties  to  pay  tbc 
money  they  had  retsdned  undisbursed,  at  tbe 
next  time  the  king  commanded  soldieis  f*^"" 
those  parts.  By  both  which  records,  ^{°8  "^ 
offeaces  done  so  long  before,  it  appcaretb^  vi^ 
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those  that  have  receired  money  of  the  country 
to  prepare  ships,  and  not  eitiployed  it  accord- 
ingly, are  answerable  to  the  king  and  his  suc- 
cessors, to  pay  a  fine  for  mis-employment  of  it, 
and  are  chargeable  to  those  of  the  county  of 
%vhom  they  received  it  for  payment  thereof. 

8.  For  the  last  point/  I  conceive,  that  this 
Certiorari  directed  to  the  two  that  were  late 
sherifis  at  the  time  of  the  assessment,  and  not 
to  the  sheriff  that  was  at  ilie  time  of  the  Cer- 
tiorari awarded,  who  is  the  only  immediate 
officer  to  return  the  writs,  is  not  legal ;  for  it  is 
the  first  that  hath  been  seen  of  that  kind  :  for 
all  writs  are  directed  to  some  immediate  sheriff, 
requiring  him  to  demand  of  the  former  sheriffs,, 
what  they  did  upon  the  former  writ;  and  they 
are  to  return  to  him  what  hathlieen  done,  and 
he  to  return  the  same  to  the  court,  whereunto 
he  is  an  immediate  officer ;  and  the  former  are 
not  any  officers.  So  the  Sci'  Fa*  thereupon 
grounded,  I  conceive  is  not  good :  Also  the  Set* 
Pa'  to  warn  Mr.  Hampden  ^  ad  ostendendum 

*  si  quid  pro  se  habeat,  et  quare  de  predict*  vi- 

*  gmt'  solid'  onerar'  non  debet,'  not  shewing 
to  whom,  is  uncertain,  and  is  insufficient. 
Thereupon  I  conclude  upon  the  whole  matter, 
that  no  Judgment  can  be  given  to  charge  the 
Defendant.* 


The  Argument  af  Sir  WILLIAM  JONES, 
knight,  one  of  the  Justices  of  his  Majestjr's 
Court  of  King's-Bench  at  Westminster,  in 
the  £xchequer*Cbamber,  in  the  great  Case 
of  Sbip-Money. 

In  Easter  Term  there  issued  forth  a  Sci'  Fac' 
and  this  doth  rehearse  divers  sums  of  money 
assessed  upon  divers  persons  in  the  county  of 
Bucks,  for  providing  a  ship  of  450  tons,  with 
men,  ammunition,  &c.  to  attend  the  king's  navy 
for  defence  of  the  kingdom.  And  afterwards 
upon  a  Certiorari  out  of  Chancery,  directed  to 
the  sheriff,  to  certify  those  assessments,  and  the 
names  of  those  that  made  default  of  payment, 
Mr.  Hampden  was  returned  to  be  assessed  at 
S0«.  and  hath  made  default.  Upon  this  return 
the  king  by  Mittimus  out  of  the  Chancery  sent 
the  writ,  the  Certiorari,  and  the  return,  to  the 
barons  of  the  Exchequer,  to  do  as  the  court 
shall  think  fit.  Thereupon  a  Set'  Fa'  went 
forth  to  the  sheriff  to  smnmoo  Mr.  Hampden 
to  shew  cause  why  be  should  not  pay  the  90f . 
assessed  upon  him :  He  was  returned  warned, 
and  appears  and  demands  Oyer  of  the  several 
writs  and  their  returns,  and  of  the  Sci'  Fa' : 
and  upon  all  this  he  demurreth  in  law,  and  Mr. 
Attorney  hath  joined  in  demurrer  with  him. 
And  my  Lord  Chief  Baron  and  the  rest  of  the 
barons  have  adjourned  this  hither,  to  desire  the 
advice  of  all  their  brothers  of  the  law ;  and  in« 
deed  it  pequires  advice,  for  it  is  as  great  a  case 
as  ever  cam6  to  be  advised  on  before  judges. 

*  An  abridgment  of  these  Judgment;  of 
Croke,  in  the  handwriting  of  Archbishop  San* 
croft,  is  among  Tauner*s  MS$«  in  the  Bodleian 
Library'. 


I  say  it  is.  a  great  case ;  it  concerns  the  king 
in  his  royal  prerogative,  and  the  subject  in  his 
interest,  in  his  land  and  goods,  and  liberty  of 
his  person.    They  that  have  spoken  already, 
and  they  that  shall  speak  after  me,  shall  hardly 
escape  the  censure  of  the  people,  of  some  that 
have  some  understanding,  of  some  peradventure 
that  have  less,  and  of  some  that  have  none  at 
all,  but  speak  according  to  their  opinions,  af- 
fections, or  wills.    *  Fxiices  essent  artifices,  si  • 
'  per  solos  artifices  judicarenter  :*  we  should  be. 
happy  to  be  judged  by  them  that  are  learned  ;' 
but  when  it  is  by  .them  that  understand  not, 
<hen  it  is  turned  into  calumny  and  reproach. 

Some  have  taxed  them  that  have  gone^  or 
will  go  with  the  king,  us  though  they  were  fear- 
ful, and  went  about  to  captivate  the  liberty  of 
the  people,  and  take  away  their  goods.  Some 
are  taxed  on  the  other  side,  if  on  the  contrary, 
that  they  are  given  to  popularity :  so  as  I  may 
say  as  the  Psalmist,  *  Domine,  me  posuistlin 
'  lubrico  loco ;'  for  it  is  impossible  to  escape 
their  tongues,  and  between  those  two  decks  of 
censure  I  am  like  to  fall.  And  however  I  may 
^1  with  my  sentence,  with  God's  grace  I  shall 
make  no  shipwreck  of  my  conscience. 

I  am  trusted  by  the  king  to  display  his  jus* 
tice  equally  to  all,  and  sworn  to  dispense  his 
just  prerogative,  as  well  as  the  subjects  liber- 
ty ;  and  if  we  do  otherwise  than  as  judges,  we 
do  as  false  men.  If  any  man  offend  contrary 
to  his  oath,  he  doth  forfbit  his  lands,  goods  and 
tenements.  I  shall  not  therefore  for  any  re- 
spect  do  against  my  own  conscience ;  but  de^ 
scend  to  give  judgment,  not  regarding  the  watry 
mouths  of  others. 

The  king's  counsel,  and  the  counsel  at  the 
bar,  have  spoken  so  largely  to  this  business, 
and  it  is  spoken  to  by  my  brothers  so  fully, 
that  I  can  hardly  say  any  thing  hut  what  hath 
been  said  before ;  so  I  will  select  some  few 
things,  to  satisfy  my  own  conscience,  though  I 
cannot  satisfy  any  man's  else ;  which  I  will  do^ 
as  plainly  as  I  can,  and  as  I  ought  to  do.  And 
if  tliere  had  not  been  a  variety  of  contestation, 
I  should  have  spoken  very  Uttle<>;  but  now  ne- 
cessity requireth  that  I  must  enlarge  myself  a 
little  more. 

1.  I  will  state  the  question,  and  in  it  put 
many  things  objected  out  of  doors.  The  ques- 
tion is,  whether  the  kingj  of  England,  when  he 
perceiveth  danger  to  be  imminent  to  the  king- 
dom, and  a  necessity  of  defence,  may  not  by 
his  writ  send  to  all  counties  as  well  inlond  as 
maritime,  to  require  them,  at  the  charge  of  the 
county,  for  a  convenient  time  to  provide  ship- 
pings with  men  and  ammunition,  &c.  but  no 
iDonev  to  come  to  bis  purse,  but  the  ships  to  go 
to  deteod  the  kingdom,  llie  qoesticm  standi 
not,  whether  the  king  may  draw  it  to  be  a  per- 
petual charge  upon  the  subject,  which  under 
favour  he  cannot ;  for  this  goeth  upon  a  fear 
of  danger,  which  continueth  but  for  a  time, 
and  therefore  this  cannot  be  perpetual;  for 
when  the  occasion  ceaseth,  the  taxes  must 
likewise  cease.  There  is  a  case  to  this  purpose, 
39  Uea.  0,  fol.  39,  Protection.  Brooke.  A  pro- 
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tectioQ  gnuiUd  to  one  for  three  years,  and  the 
question  was,  whether  a  good  protection :  the 
rule  is,  the  kine  may  grant  a  protection  for  one 
year,  and  at  the  year's  end,  renew  it  for  ano- 
ther year  if  the  occasion  require  it,  and  so  for 
a  third  year;  yet  he  canoot  at  the  beginning 
five  a  protection  for  three  years  together.  So 
«o  this  case,  though  the  king  may,  upon  an 
en]efg,ent  occasion,  command  slups,  yet  by 
reasou  of  that  occasion  he  cannot  make  it  per- 
petual, for  the  occasion  may  cease. 

2.  In  this  case,  I  will  not  exempt  the  king's 
majesty  himseli;  to  bear  a  part  of  the  burden  ; 
the  head  and  body  must  go  together,  he  must 
join  with  his  subjects  in  the  defence  of  the 
kingdom. 

3.  The  question  is  not,  whether  for  a  foreign 
war  he  may  command  this  charge ;  it  mu&t  be 
only  in  defence  of  the  kingdom  in  case  of  im- 
minent danger. 

4.  It  is  not  whether  the  king  may  lay  this 
to  dnaw  a  sum  of  money  into  his  own  parse, 
for  the  king  sends  to  have  no  money ;  but  to 
provide  a  Sbip :  and  if  the  sheriff  accordingly 
provides  a  ship,  there  is  ao  end  of  the  business; 
all  this  is  out  of  the  case. 

As  Catlyn  chief-justice  compared  a  6ne  to 
Janus  Bifrons  having  two  faces,  the  one  look- 
ing backwards,  the  other  forwards;  so  may  J 
pf  my  argument:  I  shaU  first  look  backwards, 
jand  tell  you  quidftcmuty  what  we  have  done ; 
«nd  then  forwards,  and  tell  you  guidfaciemm, 
what  we  shall  do.<^The  quidjlecimut  rests  in 
the  advice  we  have  given  to  his  majesty  in  the 
*Gase,  and  the  opinion  of  the  judges  subscribed 
with  their  hands  delivered  over  to  his  majesty, 
(which  was  read  at  large  by  him.)    The  advice 
we  gave  consists  of  four  assertions. 

1.  That  when  the  kingdom  is  in  danger,  all 
the  kingdom  is  to  join  in  the  charge  of  defence. 
• — S.  What  shall  be  adjudged  a  danger,  and 
what  not,  his  miuesty  is. the  sole  judge  thereof, 
and  of  the  means  how  to  prevent  and  avoid  it. 
—3.  That  in  case  of  danger  he  hath  power  to 
•end  to  inland  counties,  as  well  as  to  maritime, 
to  assist  to  defend  against  invasion.  4.  That 
the  king  hath  a  power  of  compulsion,  to  p&nisb 
those  who  refuse  to  contribute  to  tliis  charge. 

This  opinion  being  jointly  and  severally  deli- 
vered by  us,  declared  by  my  lord  keeper  in  the 
Star-Chamber,  in  the  presence  of  us  tlie  judges, 
before  the  lords  of  the  council,  with  an  inti- 
mation as  if  it  were  the  full  consent  of  all  the 
l#rds  of  the  council  before  hand,  and  there 
commanded  to  be  iarolled  in  all  the  courts  at 
Wastminster;  yet  we  so  delivered  our  opinions, 
.  that  if  better  reason  was  shown  to  alter  them, 
we  might  recede  from  them ;  for  we  had  better 
recurrere,  than  male  currere. 

Now  to  the  second  point,  quid  Jademus, 

'  whether  to  stand  to  this  opinion  or  not,  and 

■  then  whether  this  book  or  record  will  warrant 

it,  and  how  far  it  differeth  from  what  we  have 

done,  I  shall  speak  my  conscience.    I  am  an 

I  old  man  and  ready  for  my  grave,  my  tongue 

•nd  m^,h^art  shall  go  together.    I  am  of  the 

.  fame,  opinjoa  I  was  then ;  and  coQcei?e  what 


we  then  delivered  was  according  to  law ;  with 
all  modesty  submitting  to  those  that  have  beea 
or  shall  be  of  a  contrary  opinion,  for  the 
grounds  of  law  and  nature  support  it. 

1. '  Salus  populi  est  suprema  lex.    Qui  seotit 

<  commodum,  sentire  oebet  et  onus.  Quod 
'  omnes  fangit,  ab  omnibus  debet  supportari.' 
What  do  these  rules  intimate  else,  but  that 
when  a  danger  is  imminent,  the  charge  must 
lie  .upon  tlie  whole  kini^doro,  and  the  burdeD 
must  be  borne  by  all  ?  And  that  is  not  denied 
by  them  that  were  of  counsel  on  the  other  side. 
It  must  not  be  every  kind  of  fear  and  ruoiour 
that  must  draw  this  kind  of  burden  upon  the 
subjects;  but  such  a  danger  as  the  kingiii  his 
understanding  perceiveth  doth  require  a  speedjf 
defence. . 

2.  Tliat  the  king  iS|  sole  judge  of  this  dan- 
ger, and  how  to  prevent  and  avoid  it,  is  not  to 
be  literally  understood,  for  we  are  his  judges 
deputed,  but  our  judement  6ows  from  him. 
Judgment  is  settled  in  the  king,  he  is  the  foun- 
tain of  justice,  from  whence  all  other  proceeds. 
Bracton  saith  *  Rex  vicarios  Pci  est  in  terra 
'  sua.'  We  are  judges  cumulative,  not  primi- 
tive ;  so  he  is  the  supreme  judee.  In  the  par- 
hament  the  king  is  tne  sole  judge,  the  rest  are 
bat  advisers.  22  Ed.  3,  fol.  3.  Here  it  is  that 
the  old  fashion  of  penning  of  statutes  was 

<  Rex  statu  it.'  7  Hen.  7.  Afterwards  itcaine  to 
be  with  the  advice  ^of  the  lords  and  oomraoos. 
Trin.  6  Hen.  6,  rot.  41,  Banc.  Reg.  There 
was  a  prior  brought  a  writ  of  annuity  agaiust 
one  in  Ireland,  there  was  judgment  in  the 
Common-Pleas  ;  then  at  length  a  writ  of  error 
in  parliament;  the  judgment  aCBrmed;  after- 
wards a  firit  of  error  in  the  KingVBeoch 
here,  and  both  judgments  reversed.  And  in 
the  entry  of  the  judgment  the  record  saith, 

*  Nos  cum  assenso  et  ad  requbition'  comma- 

*  nitat'  do  reverse  the  judgment.  Where  note, 
the  king  is  the  man  that  is  the  sole  judge  there- 
of. (By  the  way  observe,  out  of  this  record, 
the  power  of  the  kingfs-Bench  in  England ;  for 
upon  this  record  it  appears  a  writ  oferrur  was 
brought  in  the  KingVnench  in  England  to  re- 
verse a  writ  of  error  in  parliament  in  Ireland.) 
This  sheweth  the  king  in  parliament  is  the  sole 
judge,  the  rest  but  advisers.  So,  as  I  said  be- 
fore, he  is  the  only  supreme  judge  of  the  danger 
himself,  and  of  the  way  of  prevention,  wlietber 
by  his  council  or  by  liis  parliament. 

The  third  assertion  is,  that  the  king  without 
parliament,  in  case  of  imminent  danger,  haul 
power  to  send  to  inland  and  maritime  counties 
to  provide  ships.  And  I  think  he  may  do  so 
by  the  fundamental  laws,  common  laws,  aod 
statute  laws,  and  by  tlic  precedents. 

First  of  all,  for  the  common  laws,  (here  I 
leave  the  divines  to  talk  of  the  kin^s  power, 
who  under  fovour  take  more  liberty  than  is  ot- 
ting  to  say  in  a  pnlpit ;  for  be  that  will  have 
the  statute  De  Tadlagio  non  Concedendo,  it  it 
be  a  statute,  to  bind  the  king,  such  a  man  is  not 
Cflssar*s  friend,  but  speaks  without  his  hook) 
Braaon  saith,  that  by  the  general  law  of  mona^ 
chy,  the  subject's  goods  are  at  the  king's  plea* 
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but  a  king  ruling  bv  politic  advice,  is  to 
rule  according  to  his  Umdamental  laws,  which 
yet'ia  ^gland  take  not  away,  but  preserve  those 
'jura  supreinae  jnajestatis,'  as  to  pardon  all  of- 
fences, to  stamp  money,  and  iufiaite  others 
more  declared  in  parliament,  1  Jac.  which  court 
IS  that  *  tres  hault  court,'  of  which  none  ought 
to  thinlc  dishonourably.  I  leave  divines  to  tatic 
their  pleasure:  We  are  to  judge  according  to 
the  fuudamental  laws  and  customs  of  the  reidtn. 
There  is  a  book  which  Mr.  Attorney  remem- 
bered well,  that  the  kin^  of  England  bath  more 
power  than  any  other  king.  If  the  king  must 
by  the  law  defend  the  kingdom,  he  must  lay  a 
chaise  to  provide  £br  the  same.  The  common 
law  owns  the  king  ua  sovereign  and  head  of  the 
kingdom,  that  should  defend  and  protect  it.  1 
Sam.  8, 19,  $0.  They  would  have  a  king  Ut 
be  adjudged  by,  as  other  nations  had,  and  to  go 
in  and  out  before  them ;  that  was  the  £uhioh  of 
kings  before,  to  judge  their  people  by  laws,  and 
to  defend  them  with  arms.  It  is  an  incident 
quality  inherent  in  the  king.  It  standeth  with 
nature  aad  reason,  that  the  king  should  have 
the  charge  of  the  defence.  If  this  inherent  qua- 
lity should  be  taken  away,  how  can  he  defend 
bis  people?  If  be  be  no  more  than  a  common 
person,  he  cannot  he  a  king,  unless  he  take  the 
defence  and  protection  of  his  people  upon  him. 
Mr.  Attorney  shewed  learnedly,  the  kin^  is  a 
monarch  and  sovereign,  the  people  his  subjects : 
he  is  the  head  of  the  body,  and  therefore  may 
command  it.  Piu.  Herb.  Na.  Br.  and  Stam- 
ford Prerogative^  that  tJie  king  protects  the  bo- 
dies and  loads  of  his  subjects :  he  is  Vicarius 
Dei,  appointed  to  protect  tlie  kiugdom;  so 
there  is  a  tie  of  allegianoe  that  binds  every  man. 
Stamford,  cap.  2,  of  Prerogative,  tlte  kmg  by 
law  is  the  protector  of  the  body,  lands,  and 
goods  of  his  subjects :  so  he  Imth  a  liberty  and 
prerogative  for  this  end,  (not  fpr  his  own  profit) 
in  the  bodies,  lands,  and  goods  of  his  subjects, 
in  time  of  danger.  It  Hen.  7.  £very  man  in 
his  own  person  is  bound  to  serve  the  king  for 
the  defence  of  the  realm;  and  gives  a  reason, 
and  that  is  the  r«ason  of  protections,  because 
they  are  bound  to  it ;  therefore  they  should 
have  no  harm  done  unto  them.  The  kin^  him- 
•elf  cannot  free  any  man  from  his  alleginnce, 
without  act  of  parliament;  neither  can  the  sub- 
ject free  himself,  as  in  Dr.  Stone's  case.  So 
you  see  the  king's  majesty  hatb  interest  pro  bono 
publicOf  in  the  person. 

He  bath  ahn  an  interest  in  oor  estates,  if  it 
be  |>ro  boMo  publico ;  as  in  the  case  of  L.  it  was 
ndj  udged  he  nas  power  to  come  over  mens  lands. 
Kow  what.preiiQ^tive  hath  the  king  cooeeming 
that  ?  and  yet,  according  to  Popham,  the  two 
chief  justices  and  chief  baron  agreed,  that 
where  a  man  hath  an  inheritance  in  lands  and 
woods,  the  king  cannot  cut  his  woods  for  bis 
private  use,  unless  it  be  pro  bono  publico  ;  nor 
dig  gravel  in  another  man's  lands :  but  yet  in 
ease  where  it  is  pro  bmo  publico^  be  may  do  it, 
and  make  bulwarks  on  their  gronnds  for  de- 
feice  of.tbeki|igdom.-^So  for  pontage  add  mu- 
jrage,  the  king  cannot  j(Qmpei  the  subject  to 


make  the  walls  of  his  own  house,  or  a  bridge 
for  his  own  private  use;  hot  where  it  is  com« 
manded  to  be  done,  where  the  subject  hath  a 
benefit,  there  it  is  good :  so  t^ere  is  the  difier* 
ence  of  the  case^  where  the  king  commands  for 
his  private  use,  or  pro  bono  publico. 

My  brother  Crooke  saith,  the  king  may  prett 
ships  for  his  servicei  in  the  defence  of  the  king* 
dom,  but  not  command  inland  counties  to  fnm 
nish  sliips  t  yet  there  is  a  precedent  in  Oxford 
to  the  contrary. — By  the  fondamtntal  laws  of 
(he  kingdom,  he  is  the  defender  of  hissubjects^ 
of  their  bodies,  lands,  and  goods;  andwhersit  ^ 
is  pro  ifono  publico,  they  are  to  pay  towards  it# 
If  there  had  not  been  objections  that  daztle^ 
me,  I  should  have  done  before  this. — The  casa 
of  the  abbot  of  Robertsbndge  is  an  allowanca 
of  this  charge,  a  double  charge  of  lands  there  ia 
two  .several  places.  I  remember  in  a  parlia* 
ment,  where  i  learned  a  great  deal  of  good,  1 
Jac.  the  king,  without  consent  in  pariiameot, 
laid  an  imposition  on  merchandiie,  but  vat  im 
case  of  necessity,  pro  bono  pubUco. 

Now  to  answer  objections,  and.  those  were ' 
many,  ray  brother  Crooke  did  double  and  ra^ 
double  tliem.  Brother,  we  sit  one  next  anoi* 
ther,  antient  judges,  though  different  in  opinioo. 
I  speak  out  of  my  conscience,  as  you  have  . 
spoke  out  of  yoiu*8;  so,  though  theie  be  varieor 
of  opinions,  vet  conscience  is  the  same. 

First,  saith  he,  tlie  fundamental  laws  of  tha 
kingdom  have  settled  a  property  in  the  goods  ia 
the  subject,  that,  without  their  consents,  thia 
cannot  be  taken  from  them.— This  doth  noft 
trench  upon  the  propcrt)r  of  the  subject,  if  yon 
take  the  case  right:  Jtf  this  be  a  lawful  preroga* 
tive  in  the  king  to  lay  this  charge,  then  how  can 
it  be  said,  that  the  subject's  property  is  invaded  f 
For  if  the  property  ab  initio  be  in  the  king,  then 
the  law  annexed  this  to  the  lands  and  eoodrof 
the  subject  in  the  begiuning,  and  maoe  thent 
liable  to  it  by  a  secret  tacit  condition.  If  a 
man  do  enter  for  a  condition  broken,  this  is  no 
divesting  of  the  property  out  of  the  subject.  It 
goods  be  given  to  one  till  such  a  thing  happen^ 
or  upon  such  a  condition,  there  is  a  proper^  ia 
the  donee,  yet  it  is  clogged  with  a  limitation  and 
condition  ;  and  when  the  one  or  the  other  hap* 
pens,  the  property  may  be  reduced  or  transfer* 
red,  as  in  all  assessments  aad  rates,  goods  titm 
liable  to  the  payment  thereof:  so  for  the  pay- 
ment of  those  things  necessary  for  the  defence 
of  the  kingdom  without  their  consent ;  for  if  le« 
gal,  what  needs  thisconditioi>?  I  would  wish  no 
man  to  clamour,  that  this  is  to  divest  the  sub* 
ject  of  the  property  in  his  goods ;  for  it  is  nj« 
thing  but  what  is  for  the  defenceof  tl)e  kingdom. 

The  next  authorities  otnected  h^j^  my  brother 
Crooke,  are  the  laws  of  William  the  Conqueror, 
and  Charter  of  king  John,  then  the  statutes^ 
then  Fortescue ;  and  therefrom  he  saith  verf 
much,  that  the  king  of  England  cannot  lay 
taxes  upon  his  subjects,  without  their  consenr 
in  parliament.  And  where  he  speaks  of  tig^ea 
and  charges  that  cannot  be  imposed  without 
.  consent,  some  other  plaqfs  of  the  author  da 
shew,  that  it  is  where  the  king  imposeth  it  for 
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his  owrf  private  use,  and  not  in  case  of  public 
cJelence. 

The  next  is  13  Hen.  4,  the  charces  of  id. 
upon  a  cloth  for  ineastir'yni;,  «Hjodi;ed  void.  I 
conceive  it  was  not  julju»l;;,ed  void  upon  that 
point.  True,  in  parliament  it  ^«s  coiiiplHine<I 
of  as  a  grievance  to  the  suhiect ;  but  every 
petition  in  parliament  doth  not  aniue  a  riizht : 
It  may  be  it  was  (tdi/amnum^  yet  ahsifue  injuria  ; 
that  case  diflers  much  from  this,  ior  there  was 
A  charge  to  a  private  benefit,  and  no  regard  to 
the  public,  which  perhaps  tiie  hiw  will  not  aHow, 
but  where  there  is  a  quid  pro  quo ;  nor  of  the 
case  of  dice,  cards,  monopolies,  those  cases 
nothing  like  this :  so  a  coll^nl^s!()n  of  sewers 
iDay  lay  a  charge  for  the  repair  of  a  bank  ; 
when  the  lands  arc  ovcrliown,  and  the  owners 
be  not  able,  the  neighbourhood  must  be  taxed; 
80  in  case  of  a  bridge. 

Then  the  statute  of  2  Rich.  2,  was  objecfed ; 
nothing  must  come  to  the  kinii's  purse,  nor  to 
the  king*s  coifer,  hut  it  must  be  for  the  defence 
of  the  kins:dom. — This  was  no  lawful  charge, 
because  the  intention  was  to  fill  the  king's  cof- 
fers, which  were  empty,  and  that  coald  not  be 
done  but  by  parliament;  so  it  is  not  in  our 
case,  no  money  is  to  come  to  the  king's  private 
use. — ^I'hat  of  Hen.  4,  for  repeftlini;  of  comrois- 
^  tions  that  were  awarded  to  provide  barringers, 
the  record  saith  only  tlmt  the  king's  nn^wer  to 
the  complaint  was,  *  Le  roy  se  avisera  avec 
*  ses  signores.' 

Then  he  comet h  to  the  statute  of  tonnnpje 
and  poundasc  only  for  ordinary  defence  o\'  the 
kingdom, — Why  there  should  be  any  difference 
between  an  inhnd  county  and  a  maritime  I 
know  not,  since  to  the  common  defence  all  are 
equally  engaged  as  one  in  tire  body ;  and  the.  in- 
imd  counties  have  the  benefit  by  sending  their 
wools  by  sea,  and  yet  they  must  not  help  to  the. 
defence  of  the  sea.  As  in  the  natural  body  one 
member  helps  another,  so  when  the  maritime 
counties  are  not  sufficient  to  make  ^c^ewcG  (as 
in  case  of  extraordinary  defence  they  cannot  be) 
the  inland  county  roust  contribute.  Besides, 
the  king  may  unite  an  inland  county  to  a  mari- 
time, and  make  them  but  one  county;  is  not 
ke  lord  of  the  land  as  well  us  of  the  sea?  What 
was  the  law  before  the  division  of  counties  ? 
Surely  it  was  equal  in  charging  the  whole  king- 
dom; fori  see  no  reason  but  an  inland  county 
should  be  chargeable  by  law,  as  well  as  a  mari- 
time. In  antient  times,  things  done  upon  the 
tea,  were  tried  upon  the  land  in  the  KingV 
Bench,  as  by  many  H-ecords  nppeareth.  One 
is  of  a  Norm  an  robber  upon  the  sea. 

Object. — But  if  this  be  so,  the  law  suffereth 
ft  greater  inconveniency,  viz.  that  the  king  may 
by  his  writ  charge  what  and  when  he  pleaseth. 

Respons. — ^This  the  law  tpustteth  the  king's 
goodness  with,  that.he  will  not  require  it  of  his 
subjects  but  when  there  is  occasion;  and  he 
may  do  it,  so  long  as  he  continues  it  no  longer 
than  ther^is  occasion. 

Object. — But  were  not  Dr.  Cowel  and  Dr. 
Manwaring  sentenced  iu  parliament  for  such 
teueuf 


Respons.-^They  were  sentenced,  and  de- 
servedly, but  different  from  our  case:  I  was  a 
member  m  the  p«rliamenr,  and  was  in  the 
lower  house  when  Cowel  was  sentenced.  I  will 
tell  you  what  Dr.  Cowel  did :  he  wrote  a  book, 
and  under  the  words  Prerogative,  Subsitlie>, 
and  Kings,  he  inferred  as  if  ihe  king  might 
make  laws  without  consent  in  parliament ;  and 
wrote  against  the  common  law,  which  the  king 
is  sworn  to  maintain :  thereupon  he  wa&  sen- 
tenced, RHd  his  sentence  was  just,  and  I  gnvc 
my  voice  for  i<.  The  other  was  Dr.  Mairwar- 
ing,  he  preached  two  Sermons  that  the  king  was 
not  boand  to  observe  his  laws,  tlmt  the  right 
and  liberty  of  the  subject  are  at  the  king's  will 
and  pleasure  without  parliament,  and  that  this 
dcth  bind  the  conscience  of  the  sohjecis,  and 
thftt  they  are  bound  to  pay  Lonn-Money  upon 
pain  of  eternal  damnation  ;  a/id  that  they  that 
did  refuso  to  pay  the  l.oan-Money,  did  offend 
against  the  laws  of  God,  and  were  guilty  of  dis- 
loyalty and  disobedience;  and  that  the  autho- 
rity of  parliamenis  was  not  accessary  to  tlie 
granting  of  any  subsidy.  For  this  he  was  sen- 
tenced, and  made  his  submission.  That  was 
for  raising  of  money  for  his  own  use,  but  this  ii 
to  requiie  his  subjects  to  provide  ships  for  the 
defence  of  the  kingdom. 

Object. — The  next  objection  was  Coinare, 
that  by  that  tenure  gieat  profits  arise  to  tbe 
king  for  defence. 

Respons. — Shall  the  defence  of  the  kingdom 
be  laid  only  upon  tliose  who  have  their  mainte- 
nance out  of  the  public  revenue?  Whntwill 
the  king  have  left  to  maintain  himself,  liis 
queen,  his^  children,  intelligences  abroad  ?  Will 
you  strip  him  of  all  ?  It  is  true,  I  hold  that  the 
king,  with  the  subjects,  mttst  join  togetlieriu 
the  defence  of  the  kingdom.  If  the  king  be 
rich,  you  shoald  have  pleaded  that  the  king  bad 
sufficient  in  his  purse. 

Object. — ^Then  it  is  obj'ected,  tbat  there  is 
no  ap})arent  danger,  and  that  this  charge  is  not 
allowable  neither  by  the  isommon  law,  &tatQte 
law,  or  custom. 

I  say,  it  is  due  by  tjie  common  law ;  but  will 
you  have  danger  so  apparent,  as  Hannibal  ad 
porlus  f  Will  you  suffer  an  eacmy  to  come  in 
before  yoii  prepare  to  resist  ?  If  once  he  gets  in, 
you  will  hardly  get  him  out.  Is  not  that  as 
much  to  be  commended,  that  doth  prevent  rf 
danger  before  it  cometli,  as  when  it  comes?  Is 
not  the  care  Xo  prevent  fire  from  a*house  before 
the  fire  takes  hold  of  it,  as  great  as  when  it  i* 
on  fire  to  queftch  it  ?  Therefore  the  king,  fike  a 
good  phys)<rian,  seeing  a  disease  growing,  bctore 
it  gets  too  much  strength  prevents  it. 

Object — In  six  weeks  time,  a  parliainent 
may  be  called. 

Kespopf— Thoudi  it  may  be,  yet  after  ibey 
meet,  a  long  time  they  spend  in  consnitation 
before  they  can  do  any  thmg :  wnich  would  be 
too  mischievous  in  a  sudden'  invasion :  and 
therefore  king  Ed.  3,  in  his  10th,  llth,  and  im 
yeiirs,  whUst  tlie  parliament  was  bitting,  s^"* 
forth  his  writs  for  aid. 

Objfect.— It  was  alledged  by  Mr.  flolbofflp; 


1 1S9]      STATE  TrtlALS,  1 3  Charles  T.  1 657.— m  the  Vase  qf  Ship-Money,      f  1190 


that  the  law  of  nature  teacbetli  evcrj  mTca.  to 
defend  himself. 

Kespons. — What,  I  pray  you,  will  you  then 
have  done,  on  a  sudden  invasion,  when  forces 
must  be  raised  in  Cornwall,  some  in  other  parrs 
of  the  kingdom  as  remote,  and  all  must  meet 
together?  If  the  king  mui>t  expect  such  an 
actual  invasion,  before  such  time  as  he  sends 
forth  his  writs  to  have  thcni  all  in  readiness, 
liow  poorly  would  the  kingdom  bt  defended  at 
that  time  ?  Our  forces  would  be  scattered>  and 
cannot  be  brought  together,  wliicb  thus  divided 
canuot  withstand  a  foreign  power. 

Object. — ^The  last  objection  was^  that  the 
king,  at  hit  pleasure,  may  draw  when  he 
pleaseth  this  charge  upon  the  subjects,  if  he  say 
he  is  of  opinion  that  tliere  is  danger. 

Why  may  not  the  law  allow  this,  and  trust 
the  fcirtg*s  judgment  here  as  well  as  in  the  case 
of  a  "Nt  exeat  regno,  in  which  if  the  king  com- 
mands his  subjects  to  stay  at  home,  for  such 
and  such  a  cause,  the  case  is  not  traversable  ? 
Fitz-Her.  Na.  B.   1C5,  85,  7  Hen.  7,  saith,  if 
the  king  doth  rectify  an  act  of  parliament,  you 
cannotspeak  against  the  king's  certificate  under 
the  |reat  seal ;  '  "Null  tiel  record'  is  no  plea. — 
Agam,  God  Almighty  bless  the  king;    it  is 
against  presumption    of  law,   that  the  king, 
whose  heart  is  in  the  hand  of  the  Lord,  should 
tell  a  lye.     God  gives  wisdom  to  govern  ariglit. 
Xying  lips  do  not  become  a  prince.  Truth  to 
God  Almighty  he  ones.    The  law  says,  the 
king  may  nescire  verum,  but  not  dicere  Jfalsum, 
The  king  may  not  know  ti  truth,  but  cannot 
speak  falsely.    Next  juramento  strictus,  he  is 
bound  to  administer  justice,  and  not  to  grieve 
hh  subjects.    Is  he  so  unwise  to  charge  them 
nnd  himself  without  ciruse,  with  providing  of 
ships?'  What  benefit  comes  to  him  by  it?  Surely 
to  tell  a  lye  will  be  no  advantage  to  him ;  h^ 
were  a  king  of  wickedness  to  lay  a  charge  ou 
the  subject  to  no  purpose;  tlms  he  shall  charge 
himself  and  his  subjects  about  nothing.     Does 
any  man  tliink  he  will  put  a   burden  upon  his 
subjects  without  cause  ?  We  have  a  good  king, 
and  our  hnaginations  ought  to  be  good  of  him. 
The  fourth  assertion  is,  that  the  kin;^  hath 
power  to  compel  them  to  the  ctmtributing  to 
this  charge.    This  power  of  the  king  is  a  spe- 
cial prerogative,  and  if  good  at.conimon  law,  it 
takcth  away  the  statute,  when  it  is  pro  bono 
publicOfZo  defend  the  kingdom. 

Tlie  general  words  of  a  statute  shall  never  be 
coDstrued  to  extend  to  it :  the  charter  of  king 
John  shall  sever  take  away  the  king*s  preroga- 
tive, neither  the  statute  De  Tallagio  non  Con-r 
cedendo,  which  I  agree  to  be  a  statute,  and  so 
my  lord  Coke  allows  it  to  be.  Now  this  power 
of  the  king,  of  which  I  argue,  is  a  special  pre- 
rogative in  point  of  government;  it  is  a.pry- 
prium  to  a  sceptre  quarto  modo,  therefore,  the 
general  words  of  a  statute  shall  never  be  con- 
strued to  extend  unto  it;  as  if  the.king  hath  a 
special  interest  in  land  by  the  prerogative,  it 
doth  not  pass  away  without  precise  words,  as 
the  books  are  infinite  in  it.  If  the  king  grants 
away  land  by  bii  letters  patents,  parcel  of  a 


forest,  without  special  words,  this  shall  remain 
subject  to  the  forest-laws  still :  so  many  cases 
may  be  put,  when  general  words  of  a  statute 
extend  not  to  a  particular  prerogative,  if 
general  words  of  the  statute  should  take  away 
these  aids,  why  do  tiiey  not  take  away  tlie  aidj 
of  *  pur  faire  fitz  chevalier,  et  pur  file  marier/ 
since  that  general  words  may  include  them  as 
well  as  this  ?  But  you  all  grant  that  these  aids 
are  .not  taken  away,  and^by  the  «Bme  reason  I 
conceive  this  remains. 

My  brother  Crawley  held  that  special  words 
in  an  ace  of  parliament  could  not  take  away 
his  prerogative,  because  it  would  have  been  aa 
act  against  reason.  I  will  tell  you  what  I  have 
heard  adjudged  in  tliis  case.  In  the  parliament 
held  1  Jac.  there  were  two  things  expressly 
moved :  One,  That  there  might  be  no  wardship 
or  tenure  of  the  king :  The  other,  that  the  king 
might  not  allow  surveyors.  To  these  ques- 
tions, afler  long  disputes,  it  was  answered  bj 
the  whole  parliament,  that  .such  an  act  of  par- 
liament to  top  the  prerogative  of  tenures  would 
be  void,  because  it  is  inherent  in  the  crown,  for 
every  man  holds  immediately  or  mediately  of 
the  king.  And  2  Hen.  7,  an  act  of  parliament 
to  restrain  the  king^s  non  obstante  to  dispense 
with  penal  laws,  as  not  to  pardon  murder,  is 
void ;  his  person  and  royal  prerogative  cannot 
be  restrained  by  parliament.  Thus  I  ha\:e  done 
with  the  former  and  larger  part  of  my  argu- 
ment. 

Now  I  come  .to  see  if  tlie  record  will  main- 
tain that  which  we  have  here,  and  I  think  it 
will  bear  it  both  for  matter  and  form.  First, 
let  us  see  whether  there  be  substance  enough, 
to  shew  that  there  is  danger  sufficient  for  this 

Prerogative  to  require  aid  and  assistance ;  and 
think  there  is  sufficient,  the  French  king,  tlie 
Spaniard^  the  Low  Countries,  all  up  in  arms; 
who  knows  what  Manger  ;his  kingdom  may  be 
in?  nnd  if  the  king  say  it  is  in  danger,  it  is  not 
traversable ;  if  the  king  had  said  no  more  but 
this,  pro  dffemtione  fegnif  without  any  more 
saying,  it  had  been  suliicicut.  It  also  recites 
that  there  were  pradoneSf  pirata,  that  took 
away  both  men  and  ships ;  and  that  foreign 
provision  was  making  to  take  away  the  domi- 
nion of  the  sea ;  nnd  that  all  this  was  <  ad  gra- 
'  vandutu  regnuui  nostrum  :'. and  dierefore  com- 
mands a  sliip  to  be  provided  *  ad  defensionem 
*  rcgni.*  Here  the  danger  is  general,  and  there- 
fore the  defence  must  be  general. — An  indif- 
ferent and  equal  assessment  is  first  to  be  made, 
and  then  the  overplus  of  the  provision  to  be 
restored  according  to  the  writ;  for  until  the 
money  be  had,  how  can  the  provision  be  made; 
Though  it  has  been  said,  let  the  ships  be  first 
built,  and  tlien  make  the  assessment ;  that  can- 
not be,  for  with  what  shall  the  provision  be 
made  ?  The  money  must  do  it. 

For  matter  of  precedents,  as  Danegelt,  ^c. 
I  do  not  mucli  stand  upon,  because  I  had  not 
time  to  peruse  them,  but  conclude  on  mj 
former  reasons. 

My  X^ord  Chief  Justice  asked  hiji^  what  his 
advice  was;  he  answered, 
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M?  advice  is  upon  the  whole  matter,  that 
the  barons  findiog  the  other  process  of  court 
and  Sci*  Fa*  to  be  according  to  the  Exchequer, 
(for  that  I  leave  to  them)  Judgment  shall  be 
given  that  Mr.  Hampden  shall  be  charged  with 
Ihc  SOff.  ^ixh  this  limitation  and  condition,  chat 
none  of  it  comes  to  the  king^s  purse,  fur  if  it 
40f  my  opinion  is  against  it. 


Th(t  Abgdment  of  Sir  RICHARD  HUTTON, 

knt.  one  of  tiie  Justices  o(  liis  Majest/a 
court  of  Common-Pleas  at  Westminster, 
in  the  Exchequer-Chamber,  in  the  great 
Case  of  Ship-Money. 

The  king  by  his  Writ  4  Aug.  informs  us  that 
there  were  gathered  *  pirata:  ac  maris  grassa- 
♦  tores,'  and  that  they  were  gathered  together 
in  hostile  manner  to  hinder  our  merchants  irom 
bringing  their  goods  into  our  ports;  and  recit- 
cth,  that  thefc  are  wars  abroad,  and  that  cou- 
tidering  these  perils  and  dangers,  and  that  the 
defence  of  the  kingdom  consists  in  the  dc  fence 
of  the  sea,  which  at  all  times  belonged  to  this 
kingdom,  and  that  the  charge  of  defence  is  to 
be  borne  by  all ;  and  the  king  is  loth  that  in  his 
time  such  an  honour  as  the  dominion  of  the  sea 
thould  fait  away  or  be  diminished,  and  nut  he 
defended,  hath  therefore  sent  a  Writ  to  tlie 
sheriff  of  Bucks  (as  to  other  counties)  to  provide 
A  Ship  of  yuch  a  burden   against  the   1st  of 
March,  and  to  come  to  Portsmouth,  and  there 
to  remain  for  96  weeks,  and  to  do  as  shall  be 
directed  them  for  the  defence  of  diis  kingdom. 
And  the*  Writ  directed,  that  all  that  are  in- 
habitants shall  be  assessed  for  the  providing  of 
this  ship  with  men  and  amitiunition. — By  force 
of  this  writ,  Mr.  Hampden  being  assessed  at  20s. 
there  went  forth  a  Certiorari  a  year  and  a  half 
after,  directed  to  the  sheriff  of  the  county  of 
Bucks,  to  certify  what  sums  they  had  assessed 
by  virtue  uf  the  said  Writ  4  Aug.  and  there 
are  two  several  certificates  returned  into  Chan- 
cery; one,  that  Mr.   Hampden  was  assessed 
at  SOi.  the  other,  that  he  hath  not  paid  it.    5 
Mail  13  Car.  the  king,  by  mittimus  out  of  Chan- 
cery, recites  that  when  he  awarded  the  Writ 
4  Aug.    *  Salus  regni  penclitabatur,'  and  that 
it  was  fur  the  defence  of  the  kingdom  and 
security  of  his  subjects ;  and  doth  send  this 
Writ  4  Aug.  the  Certiorari,  and  Mittimus,  to 
the  barons  of  the  exchequer,  and  commands 
the  barons  to  do  that  which  appertains  to  jus- 
lice  to  be  done.    Whereupon  a  Sci*  Fa*  is 
awarded;  whereunto  Mr.  Hampden  hath  ap- 

5 eared,  and  demanded  Oyer  of  the  Sci*  Fa* 
littimus,  Certiorari,  and  the  Writ  4  Aug.  and 
bath  demurred  generally;  and  Mr.  Attorney 
hath  joined  in  demurrer :  and  how  this  Sci*  Fa* 
lieth,  is  the  question. 

And  I  am  of  opinion  that  this  Sci*  Fa'  doth 
not  lie,  and  that  Judgment  in  this  case  ought 
to  be  given  against  the  king:  For  the  better 
understanding  of  the  court,  I  shall  observe  in 
the  method  ot  my  ptxiceedings, 

1.  Wbedier  a  charge  of  this  nature  may,  by 
tibt  kingi  be  imposcdi  by  orig^oal  writ  only  un- 


der the  great  seal,  without  a  parliameat. 
Wherein  I  hold  it  cannot  be  proved  by  aoj 
authority  or  reason,  unless  in  drae  of  actvul 
war  and  invasion.  2.  I  will  answer  those  ob- 
jections only  made  formerly  by  them  that  hare 
argued,  tliat  these  statutes  do  not  extend  to 
this  kind*  of  prerogative,  and  that  this  prero* 
gative  is  not  taken  away  by  any  of  these  sta- 
tutes. 3.  1  will  answer  the  precedents,  both  I7 
precedents  of  equal  nature,  and  by  some  res* 
s(jns,  whereupon  I  will  conclude,  that  this  pre- 
rogative and  power,  which  is  monarchical,  is 
included  and  taken  from  the  king,  and  that 
must  be  done  by  parliament.  4.  I  will  an- 
swer some  objecdons  that  now  have  beea 
raised,  and  were  before  made  by  Mr.  Solicitor. 
5.  I  will  just  open  the  writ,  that  it  neither  coo- 
taineth  matter  sufficient  iu^the  writ  itself,  nor 
is  there  matter  to  warrant  any  such  levj  asii 
pretended ;  neither  is  the  same  lawful,  nor  can 
it  be  mended  by  Mittimus,  nor  can  be  conh 
manded  by  those  sheriffs  that  are  no  sheri&  la 
this  case  upon  the  matter. 

Now,  as  my  brotlier  Jones  hath  taken  1 
great  deal  of  pains  and  time,  I  will  not  Vc 
drawn  from  my  own  order  by  what  be  lialb 
said ;  but  answer  him  in  his  argumeot. 

1.  I  say,  tliat  this  power  of  assessing  of  mo* 
ney,  being  a  great  charge,  cannot  by  the  Ian  at 
this  day,  unle&s  in  time  of  actual  war,  be  im- 
posed upon  the  people  by  act  of  parliament.— 
The  acts  of  parliament  that  have  been  raea- 
tioned,  the  hrst  was  Mag*  Char*,  t^hich  is  aa 
antient  and  great  statute;  it  conitth  untoui 
with  an  impeximus  from  Ed.  1,  confinned  thirty 
times ;  the  words  are,  *  Dedimus  el  conccdi- 
'  mus  has  libertaies  subscriptas  in  perpetuam. 
'  Nullus  liber  honm  copiatur  vel  imprisonetur, 
'  aut  disscssietur  de  libero*  tenemento  suo  «l 
'  libertutibus,  &c.  aut  aliquo  modo  distringatur, 
'  aut  in  carcerem  miitatur,  nisi  per  legale  judi- 
'  cium  parium  suorum,  vel  per  legem  terns. 
King  William  the  Conqueror  made  these  law^, 
and  swore  men  to  those  laws.  And  then  kitj 
Edward,  in  the  last  chapter,  commands  tbeia 
to  be  kept,  and  he  will  keep  them  so  long  m 
concerned  him  and  all  his  peonle  for  ever. 
And  for  this  they  granted  him  a  fifteenth  part  of 
all  their  goods,  and  it  is  a  statute  here  to  this 
day,  Stamford,  fol.  172,  to  be  tried  per  pnrth 
as  the  barons,  at  this  day  have  for  tbeir  tnu 
the  privilege  of  this  statute. 

The  next  statute  is  Qo  Ed.  3,  chap.  5.  recit- 
ing, *  And  forasmuch  as  divers  persoitf,  &c.  «e 

*  have  granted  for  us  and  our  heirs,  lliat  we  shall 
'not  draw  sach  aid  and  pride  into  custom  tor 
«  any  thing  done  heretofore,  by  any  other  mle 

*  or  precedent  that  may  be  found.'  So  there  it 
now  not  only  for  taxes  for  wai*,  but  for  an/ 
other  business  whatsoever,  *  forsque  de  com- 
'  mune  consent  de  touts  la  realm,'  saving  IM 
antient  aid  and  prizes  due  and  Kcustomed, 
And  this  saving  is  nothing,  for  this  statute  eij 
tends  po  no  particular ;  for  if  any  extend  to  uo 
by  tenure,  all  England  b  not  bound  to  th»,  •>« 
some  few.  The  statutes  extend  to  such  «« 
at  the  whole  kingdom  is  subject  uoto;  oob» 
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will  BtLV  that  till  tbe  kiugdom  holds  of  tiie  king 
'  pur  nls  marier,  &c.' 

The  statute  of  34  Ed.  1,  concerning  certain 
liberties  granted  hj  the  king  to  his  commons, 
this  is  printed  anno  1534, 95  Hen.  8.  NoHail- 
lage  to  be  taken  or  levied  to  us,  our  heirs  or 
successors,  without  the  good-will  and  assent  of 
the  archbishops,  bishops,  barons,  and  other 
burgesses  and  freemen  of  the  realm.  This  sta- 
tute hath  been  quarrelled  withal,  but  the  words 
are  Tery  effectual. 

Tbe  statute  of  14  £d.  3,  aoreed  toibe  perpe- 
tual by  mjr  brother  Jones,  for  my  part,  I  can 
see  no  reason  why  it  should  be  so.  The  sta- 
tute redteth,  that  whereas  the  barons  and 
commons  of  the  realm  have  granted  of  their 
good  free-will  the  king  an  aid  towards  his  wars 
as  well  on  this  side  tbe  sea  as  beyond,  of  the 
xunth  sheep,  the  tiinth  sheaf,  &c.  and  the  ninth 
part  of  all  their  goods,  we  will  and  grant  for  os 
and  onr  heirs,  that  the  same  so  charged  shall 
not  be  brought  into  example  to  make  any  aids, 
he  doth  not  say  tuch  aids,  but  by  consent  in 
parliament.  ^To  man  can  say  against  these 
words,  they  are  so  full  and  absolute.  Tbe  statute 
25  £d.  3,  enacts,  that  none  shall  be  coropdled 
to  find  hobbellers ;  '  Si  il  ne  soit  per  commune 
'  consent  in,  parliament.'  The  reason  giveA  in 
the  pariiament-roU,  is  very  observable ;  *  Car 
*  ceo  est  incounter  le  droyt  del  royalme.'  These 
words  are  in  the  roll,  yet  left  out  in  tl^Bprinted 
statutes,  but  the  reason  I  know  not.  This  sta- 
tute of  25  £d.  3,  is  confirmed  by  the.  statute  4 
Hen.  4. 

The  statute  1  Eidi.  2,  a  very  good  statute, 
though  in  a  vouog  kin^s  time,  enacted  and 
done  by  tbe  lords  and  conunons :  There  have 
been  .many  inventiops  to  charge  the  subject. 
Now  lien.  4,  invented  many  benevolences,  and 
that  is  recited,  that  whereas  divers  inventioos, 
^c.^all  the  world  I  think  isfuU  of  inventions)  it 
is  enacted  from  henceforth,  that  the  subject 
shall  no  ways  be  charged  with  any  such  like 
44)ar^e.  Thev  gave  it  the  name  of  benevolence, 
but  indeed  they  were  impositions,  and  great 
charges  were  collected  with  that  naime. 

I  conclude  with  that  statute  of  this  king,  the 
Petition  of  Right,  which  reciteth  the  statute 
De  Tallagio.  Very  many  particular  things  are 
mention^  there,  men  are  not  to  be  compelled 
to  lend  money  without  common  assent  in  par- 
liament ;  which  is  a  confirmation  of  these  sta- 
tutes.   I  have  done  with  the  statutes. 

For  the  authority  of  the  year-books;  I  will 
confirm  those  two  authorities  cited  by  my  bro- 
ther Crooke,  though  my  brother  Jones  slkht 
the  authority,  13  Hen.  4,  the  principal  case  be- 
in^  then  a  grant  of  an  office  of  measuring  of 
doth  and  put  in  practice,  and  being  granted 
out  of  parhament  condemned  to  be  void ;  for 
the  king  cannot  grant  any  common  chane  on 
his  people  but  in  parliament.  And  thoufm  my 
brotlier  Jones  saii^  that  perhaps  such  a  charge 
was  cfaiitstMi,  yet  not  ii|i;ttrM;  surely  had  not 
there  beea  more  in  it,  it  had  not  been  damned 
ai  illegal. 

aii«  oiker  autbontj  it  that  of  FortcKiie; 


though  my  brother  Jones,  in  that  book,  doth 
omit  that  which  is  material ;  for  that  man  he 
was  sworn  chief  justice  of  England,  aad  afUr- 
wards  made  chancellor,  who  saiih  expressly  in 
his  9th  chapter,  that  the  king  of  England  can- 
not alter  any  law ;  That  hegovemeth  bis  people, 
not  only  by  royal,  but  by  politic  power,  and 
can  lay  no  charge  upon  them  but  by  padiaroenl. 
The  king  can  change  no  law,  nor  make  land 
gavel-kind  which  is  not,  nor  make  land  divisi- 
ble which  is  not ;  which  he  might  do  if  it  were 
to  be  done  by  power  royal.  And  Fortescue 
condttdeth  with  this  eicelknt  saying,  ibl.  36. 
6.    *  Rejoice  therefore,  sovereign  prince,  »nd 

*  be  glad ;  for  the  law  of  your  realm  admi* 
'  nistereth  to  toq  and  to  your  people  no  smaU 

*  comfort  and  security,  &x:.  Prerogativa 
'  strengtheoeth  the  subjects  liberty,  and  tlicir 

*  liberty  strengtbencth  the  king's  prerogative/ 
Cap.  38,  is  full  and  strong  against  the  kii^ 
which  my  brother  Jones  was  pleased  to  oout. 
The  king  may  by  his  officers  take  necessaries 
for  his  hwithf  nevertheless  he  is  bound  to  pay 
for  tham;  for  by  tbe  law  he  ought  not  to  take 
away  any  of  the  subjects  goods  without  making 
satisfaction  for  the  same;  neither  can  he  lay 
any  t%illage,  subsidy  or  other  barthen,  or  make 
new  laws,  or  alter  old,  without  express  agree* 
ikient  of  lus  people  in  parliament. 

I  have  done  with  the  positive  part  of  my  ar- 
gument.   I  will  nor  trouble  you  long ;   I  will 
answer  some  objections  now  made,  and  hereto*, 
fore  made  against  tliese  statutes. 

First,  For  the  statute  De  Tallagio  non  Con- 
cedendo.  True,  it  is  very  probable  that  it  was 
no  statute,  but  an  extract  out  uf  the  statutes  of 
26  Ed.  1,  which  is  upon  record,  the  other  not 
being  to  be  (bmid  upon  tbe  roil.  It  was  averred 
una  voce^  it  was  a  statute,  though  not  witlioot 
probability  it  was  no  statute,  as  it  was  learnedly 
olMerved  by  Mr.  Solidtor,  in  respect  of  xJtm 
king's  absence  beyond  the  seas.  Only  I  collect 
this  out  of  his  argument  that  be  thouaht  that 
that  statute  did  reach  very  far  against  the  king, 
which  he  could  answer  no  way,  but  to  take  it 
away ;  therefore  he  thought  ic  a  statute  of  som« 
force. — ^Next,  my  brother  Berkley  would  have 
the  statute  of  14  Ed.  3,  to  he  but  a  temporary 
statute,  and  but  during  the  continuance  of  the 
wars.  Tbe  first  ]»art  of  tbe  statute  is  ahsohite, 
but  the  latter  part  is  but  a  temporary  statute, 
and  but  during  the  continuance  of  those  wars. 
But  it  must  (the  former  part  thereof)  needs  be 
tiuil,  for  it  is  granted  for  the  king  and  hit 


eirs. 


The  next  objection  is  b?  my  brother  Jonea 
and  my  brother  Crawley,  That  this  power  royal 
is  part  of  the  |tt«rofpttve  appertaining  to  his 
person,  and  inherent  to  the  crown,  a  propriufii 
quarto  mod^f  so  inseparable,  that  an  act  of  par- 
liament cannot  take  it  away. 

I  confess  there  are  some  inseparable  prero- 
gatives belooging  to  the  crown,  such  as  the  par- 
bamem  cannot  sever  from  it.  And  I  will 
prove  to  you  oat  uf  books,  cases  and  statutes, 
that  tbe  king  cannot  release  hia  tenure  in  cu* 
piit.    It  was  endeayoored  that  a  Utw  should  b# 
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made  that  the  court  of  wards  should  be  shut 
np,  it  was  resolved  it  had  been  a  void  law ; 
such  is  the  care  for  the  defence  of  the  kingdom, 
which  belongeth  inseparably  to  the  crown,  as 
head  and  supreme  protector  of  the  kingdom  : 
So  that  if  an  act  of  parliament  should  enact 
that  he  should  not  defend  the  kingdom,  or  that 
the  king  should  have  no  aid  fronxhis  subjects  to 
defend  tfie  kingdom,  these  acts  would  not  bind, 
because  they  would  be  against  natural  reason. 
But  in  our  case  here,  there  is  no  stich  thini; ; 
for  there  is  no  act  that  restrains  the  king  to  lay 
any  charge  at  all,  but  only  ties  him  to  one 
means,  by  which  he  would  come  by  it,  to  wit, 
by  parliament.  If  before  the  statute  a  man 
alien  land  held  of  the  king  without  licence,  the 
king  shall  seize  the  land,  and  have  it  forfeited 
to  him  and  bis  heirs  for  ever.  Now  by  that 
•tatnte  the  prerogative  is  restored  to  a  reasona- 
ble fine  only ;  this  was  as  inherent  in  his  person 
as  any  thing  could  be,  and  yet  it  is  restrained 
by  parliament. 

Before  Mag.  Char,  the  king  might  take  any 
man's  goods  for  his  provision,  aud  cot  any 
man's  woods  down,  to  build  or  repair  his  cas- 
tles :  yet  since  that  statute  it  is  enacted,  *  Nul- 
'  lus  Yicecomes    nee    ballivus    noster    capiet 

*  equos,  bic.  nisi  reddat  liberationcni.  Nee  ca- 
'  piemus  boscom  alien*  ad  castrn  vel  ad  alia 

*  agenda  nostra,  nisi  per  voluntatem  iliius  cujus 

*  boscus  ille  fuerit.'  And  to  this  day  this  sta- 
tute is  of  force,  that  the  king  cannot  take  these 
things,  nor  use  his  prerogative. — ^The  preroga- 
tive of  *  Nullum  tempus  occurrit  re^i,'  is  a 
great  one ;  yet  in  some  case  of  lapse  of 
charches,  this  prerogative  is  taken  away  by  the 
ftatute  of  35  £d.  3,  cap.  1,  where  the  'king 
granteth  for  him  and  his  heirs,  not  to  present 
but  in  Ilia  own  time :  and  this  being  pleaded 
11  Hen.  4,  ful.  7,  is  adjudged  against  the  king^ 
notwithstanding  the  rule  of  '  Nullum  tempus 

*  occurrit  regi.' 

The  statute  of  7  Hen.  8,  c.  5,  concerning  re- 
straint of  informations,  and  that  of  21  Jac. 
whereby  the  king  excludeth  himself  to  make  a 
title  to  any  land,  whereof  he  had  not  been  in 
possession  within  60  years  before  this  time,  he 
was  tied  to  no  time,  but  unlimited ;  yet  this 
great  prerogative  is  thus  bound.  50  £d.  3, 
cap.  10,  parliaments  to  be  holden  every  year 
one,  or  oftner  if  need  be,  because  of  divers  mis- 
chances that  may  happen.  It  is  to  be  acknow- 
ledged at  a  gracious  favour  from  his  majesty  to 
his  subjects,  that  he  would  admit  of  this  caseio 
be  argued  in  any  ordinary  court  of  justice,  and 
not  refer  it  to  the  parliament,  to  which  place 
all  such  weighty  causes  are  most  fit  to  be  re- 
ferred. I  am  satisfied  in  my  conscience  he 
would  do  nothing  in  this  case,  if  he  were  justly 
infortned,  or  may  be  informed  he  ought  not  to 
do  it  by  lanr. 

The  laws  of  England  mutari  non  paterunt,  > 
without  consent  of  counsel  gathered  together  : 
'  Si  inusitatum  emerserir,'  saith  Fortescue  (as 
the  case  of  ours  is)  it  is  referred  to  the  next 
parlianient;  Wsi  aliquid  incoasuetiUD/  then  it  is 
to  be  put' to  the  parliaaent. 


2  Ed.  3,  fol.  T.  There  ariseth  a  new  ques- 
tion concerning  the  statute  of  Wincliester, 
about  recovery  by  actions  ap;ainst  the  coun'i 
where  robberies  were  committed;  there  ihc 
case  in  respect  of  the  difficulty  was  relencd  tn 
the  parliament,  and  there  the  sheriff  was  \szm- 
ed  to  have  his  money. — You  shall  see  a  notuMe 
case  in  the  Register  fol.  224,  among  the  wr.is, 
of  two  that  were  at  York,  and  served  bj  a  clerk 
in  tlie  Chancery  there  to  appear  at  Rome ;  and 
because  of  this  contenipt  they  were  committed 
to  prison,  and  a  writ  came  to  bail  them,  r^ 
turaable  coram  nobit  in  parliamento :  so  mat* 
ters  of  ditticulty  were  adjourned  into  parliament. 

Westminster  2  cap.  28.  *  In  nova  causa fijU 
'  novum  remedium  in  parliamento.'  Torcjoke 
cases  of  difficulty,  statutes  have  enacted  that 
there  should  be  two  parliaments  every  year, 
viz.  4  Ed.  3,  c.  4,  which  was  a  great  cottfirma- 
tion  of  the  liberties  of  this  realm.  Littleton 
110,  i80,  parliaments  ought  to  be  frequent.  I 
know  not  now  it  comes  about,  that  this  ling- 
dom  which  hath  thus  long  6ourished  by  ptirli^- 
ments,  should  now  forget  hex  frequent  kiud  of 
government  by  parliament,  whether  by  rea?on 
of  something  past,  or  some  disaster  now  fallen 
out,  that  this  which  is  the  antiem  way  (I  A)  not 
say  that  parliaments  is  the  government,  but 
kings  have  governed  by  tliem)  is  so  much  oat 
of  use  now-a-days. — I  do  not  prescribe  power 
to  the  parliament  to  govern  the  realm,  but  the 
public  have  been  governed  by  the  parliamtnt. 
There  was  seen  too  much  of  the  ambitious  ha- 
mour  of  some  in  the  last  parliament,  that  stirred 
up  nothing  but  confusion  and  discontcntmert, 
as  we  now  feel  it  to  our  great  prejudice. 

Now  I  come  to  precedents.  First,  that '"•f 
Danegelt  hath  been  objected  ?  of  which  there 
were  two  kinds,  as  sir  Henry  Spelman  in  h;* 
Glossary  observes  ;  the  one  ad  pacandum,  the 
other  ad  cocrcendum  Danot ;  great  suni>  c' 
money  they  had  to  go  home  again,  IroQ 
12,000^  to  48,000/.  per  annum  ;  and  it  was 
raised  in  three  years  :  it  was  continued  until 
king  Stephen's  time ;  at  which  time  it  is  saidu 
was  released.  For  my  part,  I  see  not  but  lUt 
it  might  now  be  put  in  use  as  formerly,  had  A 
not  been  for  those  statutes  of  Ed.  1,  and  Ed.  3, 
before-mentioned :  for  it  was  not  laid  down 
when  the  danger  ceased,  but  was  contmaed 
and  taken  up  by  princes  when  they  had  a  mm  J 
to  it,  as  by  William  the  Conqueror,  and  Wu- 
liam  Rufus ;  but  since  these  statutes  it  *^ 
never  taken  (and  here  he  read  the  words  of  the 
statutes.)  8o  if  these  statutes  took  that  away, 
why  do  they  not  bind  in  our  case  ?  Which  is  t 
full  answer,  in  my  opifiion,to  that  and  all  other 
precedents '  before  these  statutes  :  there  hare 
oeen  shewed  900  on  each  side ;  but  I  m^  ^\ 
had  been  better  they  had  never  made  use  or 
them.  So  to  all  the  precedents  made  before 
the  statute  De  Tallagio  non  Conoedendo,  I  ?»« 
this  general  answer,  to  be  of  no  force. 

For  the  precedents  in  Hen.  S's  time,  which 
were  many ;  yet  in  those  commissions  for  pre- 
paring of  galleys,  after  they  were  made  they 
were  at  the  king's  cost :  .Thii  may  be  done  at 
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this  timfl.r-And  with  the  statute  of  14  £d.  S«  I 
answer  those  precedents  of  the  10, 11,  12  Ed. 
3,  and  by  the  way  observe  the  times  that  were 
then,  that  statutes  were  forced  to  be  made  to 
remedy  those  evils ;  and  surely  those  were  the 
burdens  and  unreasonable  taxes  which  the  king;, 
in  the  13th  year  of  his  reign,  confessed  he  had 
opprcs^d  his  subjects  with,  and  desired  they 
might  be  forgotten,  because  he  was  urged  to  it 
by  bis  necessities,  and  not  for  any  ill  end  of  his 
own,  (and  so  he  caused  the  record  itself  to  be 
read  openly  before  all  the  judges.) 

2  Hen.  4,  2  Rich  2.  A  general  assembly 
called  and  resolved,  That  money  could  not  be 
raised  but  by  parliament.  Since  this  time,  all 
the  precedents  that-  have  been  vouched  were 
for  arraying  men,  and  putting  them  in  readi- 
ness. 

28  Hen.  8.  There  were  some  forced  upon 
their  own  charges  to  go  to  suppress  some  re- 
bels in  Lincolnshire,  but  afterwards  were  re- 
compensed for  their  charges;  saith  the  Re- 
cord, Our  pleasure  is  to  send  a  messenger, 
and  on  a  bill  of  charges  he  shall  satisfy  them. 
I  do  agree,  and  there  are  many  statutes  that 
wen  should  be  arrayed,  as  the  statute  of  Win- 
chester, which  are  only  preparations  to  make 
men  ready. 

•  Now  for  that  which  hath  been  urged  by  Mr. 
Attorney  excellently  well,  that  the  king  by  the 
law  of  the  land,  hath  a  prerogative  in  the  lands 
find  goods  of  his  subjects  ;  so  that  in  some 
cases,  the  sherilF  may  for  him   break   open  a 
man's  house,  and  the  like,  because  otherwise 
he    cannot  execute  justice. — ^True,  the  king 
^hath  such  a  prerogative,  and  fit  it  should  be 
used  ;  for  otherwise  justice  could  not  be  admi- 
nistered, as  it  is  in   many  cages,  the  sheriff, 
tliough  a  verdict   by  default,  bath   power  by 
prerogative  of  the  king  to  break  into  the  house, 
and  give  possession ;  for  otberwise  justice  could 
not    be  administered,   if  all  laws  were   con- 
temned :  for  which  contempt  the  kiug  may  use 
?jis  power. — Again,  the  kjuc;  of  his  own  charge 
maintains  his  courts  of  jubtice,  and  is  bound  so 
to  do,  39  Hen.  0,  31  Hen.  6.  And  in  lieu  of 
these  charges  the  law  gives  him  those  fines  and 
other  duties ;  so  there  is   upon  the  matter  a 
quid  pro  quo :  but  where  there  is  an  interest  in 
a  subject,  he  cannot  take  it  away  without  liis 
consent,  as  he  may  do  it  in  murage  and  pont- 
age, and  the  like  ;  for  there  is  a  particular  be- 
nefit to  the  subject.     So  I  tliink  I  am  almost 
at  an  end  of  answering  the  first  and  second 
part  of  the  precedents ;  the  cintient  time  was 
one  way,  and  the  modern  time  another  way. 

In  Eil.  4,  Ric.  3,  Hen,  T's  times,  they  are 
all  for  wages  of  the  mariners,  certain  allow- 
ances they  had  ;  what  a  week,  what  a  day  is 
set  down. — But  you  say,  here  in  this  case  ap- 
|)cars  no  money  to  be  paid  by  the  subject,  but 
only  for  a  ship  to  be  provided  by  the  sheriff, 
and  not  any  mbney  to  come  into  the  king's 
purse. — 1  must  conclude  this  part  with  what  is 
uijreed  by  all,  that  if  this  writ  had  been  to  luyy 
money,  it  had  been  void. — As  I  do  take  it,  the 
%vru  la  to  prepare  a  ship  of  sugb  a  burden ;  so 
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the  ship  is  the  matter  :  then  give  me  leave  to 
say  this,  and  I  say,  as  it  appears  plainly  bjr 
the  record,  there  was  no  ship  prepared  at  all ; 
then  if  no  ship,  no  writ  can  be  bad  against  hiin 
for  disobedience.  It  is  known  to  all  the  world, 
it  is  not  ships,  but  Ship-Money  :  Ship-Monej 
is  in  every  man*s  mouth.  It  hath  a  name  of 
preparing  ships,  but  tlie  end  of  it  is  to  prepare 
money,  as  in  Yorkshire  12,000/. — If  tlie  pro- 
vision of  a  ship  had  been  expressly  ailedged,  it 
might  have  been  traversed,  and  therefore  Mr. 
Hampden's  counsel  could  do  nothing  but  de- 
mur ;  and  by  demurring,  they  confessed  no- 
thing but  what  is  materially  and  sufficientlj 
allcdged,  so  that  it  might  have  been  denyed  by 
a  traverse. — But  you  will  object,  that  I  did 
subscribe  to  a  contrary  opinii>n,  and  set  my 
hand  unto  it. — To  this,  for  my  own  part,  I  must 
say,  and  I  can  truly  say  it,.l.  My  private  opi- 
nion was  ever  against  it.  I  did  subscribe,  but 
it  was  but  for  conformity ;  for  it  i^  known  to 
all,  when  a  great  number  meet  together,  the 
judgment  is  that  which  the  greater  number 
saith :  besides  these  words  to  which  we  sub- 
scribed are  no  wise  pursued. 

V  2.  Our  opinions  were  very  suddenly  required; 
for  the  king's  letter  bears  date  Feb.  2^  and  our 
opinions  upon  it  bear  date  Feb.  7,  following  ; 
and  it  was  in  a  case  wherein  we  never  heard 
any  argument :  and  wc  usually  do,  and  God 
forbid  but  we  may  dissent  from  our  private  opi- 
nions upon  a  better  reason  heard.  But  I  am. 
of  the  same  opinion  now  that  I  was  then; — But 
it  will  be  said,  we  might  have  done  it  more  ad- 
visedly. No  man  of  us  but  sometimes  delivers 
his  opinion,  and  yet  after  we  have  heard  an  ar^ 
gument,  have  changed  our  opinions,  and  gone 
contrary  to  our  former  judgment. 

3.  If  after  any  argumcpts  heard  I  had  been 
of  the  same  opinion  that  was  delivered,  yet 
this  writdoih  n(»t  pursue  tlie  direction  thereof; 
for  though  we  af;rced,  that  the  king  might 
charge  in  cacc  ofa  general  danj/;r,  yet  this  was, 
and  is  intendec^,  not  a  danger  of  pirates,  but  an 
imminent  necessity,  and  apparent  danger, 
which  could  not  be  avoided.  For  I  do  agree 
in  the  time  of  war,  ^^  hen  there  is  an  enemy 
in  the  field,  the  king  may  take  goods  from  the 
subject ;  such  a  danger,  and  such  a  necessity, 
ought  to  he  in  this  case,  as  in  case  of  a  iire 
like  to  consume  all  without  speedy  help,  such 
a  danger  as  tends  to  the  overthrow  of  the  king- 
dom. Give  me  leave  to  say,  that  kings  of 
England  have  exercised  great  power  in  taking 
this  to  themselves,  17  Hen.  8,  m  the  Cardinal's 
time,  it  was  counted  lawful  to  send  forth  com- 
missions throus;hout  England,  to  take  a  sixth 
partoftlie  subjects  goods;  whereupon  many 
upon  refusal  were  sent  to  prison;  the  lord 
Cobham  among  the  rest  sent  to  prison  from 
Huntingdon  to  Xx)ndon  :  at  length  Norfolk  and 
Suffolk  grew  to  such  a  heat  for  taking  away 
their  goods  in  that  undue  manner,  that  the  kin^; 
was  forced  to  call  a  great  council,  who  sup« 
pressed  those  kind  of  writs  ;  and  the  king  laid 
the  fault  upon  the  cardinal ;  and  the  cardinal 
said  it  was  the  advice  of  the  king's  coungil^  a^d 
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Ciiey  denied  it ;  so  lie  bore  the  shame.— So  in 
the  time  of  queen  Elizabeth^  who  was  a  gra^ 
oioas  and  a  glorious  queen,  yet  in  the  end  of 
her  reign,  whether  through  coi^etousness,  or  by 
reason  of  the  wars  that  caxne  upon  her,  I  know 
not  by  what  counsel,  she  desirad  benevolence; 
the  sutate  of  2  Ric.  3,  was  pressed,  yet  it 
went  so  far,  that  by  commission  and  direction 
money  was  ^atlicred  in  every  inn  of  court;  and 
J  myself,  for  oiv  part,  paid  <20«.  But  when  the 
qaeen  was  iutbrraed  by  her  judges,  that  this 
kind  of  proceeding  was  against  law,  she  gave 
directions  to  pay  all  siich  sums,  as  were  col- 
lected, back ;  and  so  I  (as  all  the  rest  of  our 
house,  and  as  I  tiiiuk  of  other  houses  too)  bad 
my  SOsk  repaid  me  again:  and  privy  counr 
seilors  were  sent  down  to  all  parts,  to  tell  them 
that  it  was  for  the  defence  of  the  realmi  and 
it  should  be  repaid  them  again. 

Now  for  the  exceptions  to  tlie  writ  itself,  I 
must  answer  my  brother  Berkley,  tliat  no  al* 
legation  afterwards  (if  the  writ  be  not  good) 
will  help  it.  The  writ  is  said  to  contain  matter 
snihcienr,  *  Quia  datum  est  nobis  intelligi  quod 

*  quidam  pirat«  naves  etbona  subditor*  nostror' 

*  occ*  and  lead  our  men  into  miserable  capti- 
vity, and  provide  ships,  mariners,  ice:  *  ad  gra^ 
'  vandum  regnum  nostrum.'  Now  here  is  no- 
thing for  the  defence  of  the  realm,  no  *  cognos- 
'  cimus  hostiuui  adventus  ;*  as  the  writs  did 
antiently  run.  Again,  pirates  are  to  be  with- 
stood with  ordinaiy  defence,  which  appertain- 
eth  to  the  king  himself;  but  for  extraordinary 
defence  against  invasion,  when  the  jiingdom  is 
like  to  be  overthrown,  there  indeed  the  whole 
kingdom  is  to  contribute  to  the  defence.  And 
our  resolution  was,  when  such  a  danger  was 
apparent,  the  whole  kingdom  in  dangefy  then 
the  defence  to  be  extraoiSinary. 

But  you  object,  that  though  there  be  no  dan- 
cer set  forth  in  the  writ,  yet  in  the  mittimus  it 
is  certified,  '  Quod  salus  regni  periclitabatur.' 
— ^The  writ  issued  4  Aug.  11  Car.  the  mittimus 
came  not  out  till  near  two  years  after :  now 
the  counsel  perceiving  the  first  writ  was  not 
sutficient,  they  politicly  add  to  the  mittimus 
this  clause  of  '  salus  regni  periclitabatur :'  so 
this  coming  so  lone  after,  cannot  make  that  I 
which  was  not  legala^  initio,  to  become  good 
by  matter  ex  post  factum  ;  this  could  not  be 
lielped'by  any  subsequent  matter,  as  in  case  of 
a  fine,  &c — iTiis  was  much  stood  upon  by  mv 
brother  Berkley ;  but  I  shall  answer  him  with 
two  cases  not  to  be  denyed :  the  first,  Vernon's 
Case  in  the  4th  Report.  A  man  conveys  land 
to  the  use  of  himself  for  life,  the  remainder '  to 
I.  S.  for  life,  the  remainder  to  his  wife  for 
her  Jointure,  thoueh  in  this  case  I.  S.  die 
before  her  husbaad,  so  that  now  it  falls  out 
to  be  as  advantageous  to  the  wife,  as  if  it 
had  been  limited  her  immediately  after  the 
death  of  the  husband :  yet  itisresolted,  because 
it  is  not  so  limited  in  the  beginning,  no  good 
jointure  to  bar  her  of  her  claim  to  her  dower. 
— Also  m  Chenie*s  Case,  5  Report.  A  will 
uncertain  (and  so  not  good)  shall  not  be  holpen 
by  an  mfter-vvcrment  subsequent  to  ftlter  the 


estate  :  so  it  is  in  our  case,  if  the  writ  were  not 
legal  when  it  first  issued^  no  subsequent  BUttar 
shall  make  it  good. 

The  writ  commands  Uie  sheriff  *  et  quos 
*  rebelles  invenerit*  to  imprison,  and  to  distrsio 
all  such  as  refuse  to  pay.  This  is  directly 
against  the  statute  of  ^la^'  Cbar^  none  ought 
to  be  distrained  or  impr^oned,  but  by  the 
lawful  judgmcDt  of  bis  peers,  and  accordiojg  to 
the  laws  of  tlie  laud ;  it  was  never  cootaiurd 
in  aay  writ  before,  nor  can  any  such  writ  be 
maintained. — Besides,  the  worasof  the  writ 
are  to  rate  every  num  *  secundum  statttm  et 
<  lacultates/  shall  the  sheriff  be  a  judge  sad 
party  ?  If  the  assesnnent  be  done  accordiog  to 
the  writ,  he  must  be  judge  and  party:  never 
such  a  writ  before.  All  Griffs  must  pay  uy 
thing  themselves,  or  every  sheriff  must  svcu 
himself,  8  Hen.  6,  Dyer  320.  So,  for  the  rea- 
sons aforesaid,  I  hold  the  writ  to  be  agsisst 
law. 

Again,  no  ship  was  prepared :  if  it  had  beta 
prepared,  it  had  been  their  own  goods ;  if  not, 
it  might  have  been  pleaded  that  thert  wai 
never  a  ship  ;  and  then  the  sheriffi  might  have 
been  punisned  for  not  obeying  the  king's  com- 
mands.— It  Iiath  been  said,  he'  hath  confessed 
all  matters  contained  in  tlie  writ ;  whereas  in  t 
demurrer  he  confesseth  no  matter  of  &ct,  bat 
what  is  sufficiently  set  down,  SO  Eliz.  Cole 
23,  resolves  the  same. 

But  to  the  writ  of  Sci'  Fa*  I  conceive  it  not 
legal ;  no  such  writ  can  go  forth  to  two  she- 
riffs of  one  county,  they  being  neither  of  them 
sheriff  at  this  time;  for  it  went  out  after  they 
were  out  of  their  sheriff-wick:  therefore  some 
return  should  have  been  made  by  inquisition.  I 
never  did  see  or  hear  of  any  writ  that  went 
to  two  sheriflfs  of  one  county,  as  it  was  to 
Bucks;  and  so  two  sheriffs  aaade  two  serenl 
returns.  Again,  this  money  cannot  be  levied 
by  Sci*  Fa',  because  the  writ  directs  other 
means,  either  to  distrain  or  to  imprison ;  tbe^^ 
fore  not  by  Sci*  Fa',  for  it  is  contrary  to  the 
words  of  the  writ.  And  seeing  the  sheriirhsta 
not  followed  that  direction,  he  must  answer  the 
contempt. 

But  here  to  answer  my  brother  Trevor;  I  do 
agree  in  some  cases  of  a  certificate,  or  presentr 
ment,  that  a  bridge  was  out*  of  repair,  or  s 
high- way  stopt,  there  shall  go  a  Sci'  Fa'  upon 
that;  but  that  tells  to  whom  the  money  shiU 
be  paid.  But  here  the  writ  dotli  not  decBsnd 
Uie  money  to  be  paid  to  the  king  for  not  pit- 
paring  a  ship;  that  must  be  by  office  or  is- 
qtusition  on  reoord,  if  a  legal  certificate,  as  it  >» 
2  £d.  3,  foL  S.  The  king  commands  the  sh^ 
riff  of  Leicester  to  summon  I.  S.  &c.  to  come 
and  meet  him  with  aid,  to  go  into  Scotlsod ; 
he  spent  the  money  to  a  great  value :  there 
went  a  writ  out  of  the  excheqner  to  attadj 
this  man :  yet  after  bng  debates  it  wis  held 
fit,  the  king  most  be  imbrued  by  matter  w 
record. 

I  agree,  that  the  king,  aa  be  is  loid  of  U)« 
sea,  may  my  impositions ;  but  then  he  <^8^^ 
defend  the  merchants  goods  from  piatis.  Tv' 
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famous  Case  of  Mirh'  4  Jar.  in  which  Ciisc  1 
tvas  of  counsiil,  of  an  Imposition  ot'  5».  u  tun 
oi»  currants,  one  Butos  stood  out,  nnd  would 
not  Day  it ;  adjudt^ed  that  that  I«n|>ositiQn  was 
bwful,  for  thekintrmarlny  an  Imposition;  lor 
he  hath  the  rule  of  the  sen,  and  hftth  power  to 
hinder  merchants  lo  trafhc ;  and  if  tliey  trnfiir, 
he  secures  their  <;oods. — 'Vo  conclude  with  ili^it 
which  my  brother  Berkley  said,  that  the  s-ih- 
jects  of  Ent^land  are  free  men  not  slaves,  free 
men  not  villains.  Here  is  no  apparent  neroa- 
lity  of  any  invasion  ;  fherelbre  hy  law,  ihcy 
cannot  be  thus  compelled  to  part  with  their  in- 
terest in  their  t^oods.  If  there  were  nny  ap- 
parent necr!6si(y,  they  were  without  limit  or 
BtiQt.  Thus  have  I,  wiih  as  much  perspicuity 
as  those  imperfections  which  attend  my  age, 
would  f^ive  me  leave,  sec  you  forth  my  reasons; 
and  without  any  farther  protestation  I  con- 
clude, both  for  matter  and  form,  that  you  are 
Not  to  give  Judgment  for  the  King. 


The  Opinion  •f  Sir  JOHN  DENHAM,  knt. 
one  of  the  Barons  of  hit  Majesty's  Court 
of  Exctiequer,  in  the  great  Case  of  Ship- 
MoNSY,  presented  in  Writing. 

May  it  please  your  Lordship;  I  had  pro- 
Tided  myself  to  have  made  a  snort  argument, 
and  to  have  delivered  my  opinion,  with  my 
reasons :  but  by  reason  of  want  of  rest  the  last 
night,  (my  old  disease  being  upon  nic)  my  sick- 
ness and  weakness  are  greatly  increased',  .inso- 
much that  I  cannot  attend  the  business,  as  I 
desired.  And  if  my  Opinion  be  required,  it  is 
for  the  Plamtiff. 

Serjeant's-inn,  Fleet-street,  May  36,  16S8. 

Sir  John  Denham*b  second  Certificate,  di- 
rected to  the  Lord  Chief  Justice* Bramp- 
ton, 28  iUuii  1638. 

My  Lords;  Understanding  that  some  mis- 
construction was  taken  liy  s6me,  of  the  decla- 
ration of  my  opinion,  which  I  desired  your  lord- 
ship upon  the  last  Saturday  to  deliver  in  my 
name ;  for  further  satisfaction  therein  I  liave 
•ent  again,  although  I  was  most  desirous  to 
have  passed  my  tote  in  silence  in  this  work  of 
weight,  by  reason  i  heard  not  the  four  last 
wrgumeols :  yet  I  delivered  my  opinion  for  the 
plaintiff,  which  I  took  to  be  Mr.  Hampden,  by 
reason  it  appeareth  by  the  Record  that  he 
coining  in  upon  process,  '  Queritur  de  colore 

*  prsemissorum  grnviter  vetatum  et  hoc  minus 
'juste;*  which  satisfied  me  that  he  was  plain- 
tiff; and  therefore  I  now  declare  my  Opinion 
for  Mr.  Humpden  who  did  demur. 

I  eh.iU  only  deliver  these  two  reasons  for  the 
maintaining  of  my  opinion.  The  1st  is,  that 
the  kinv's  majesty  is  '  sola  et  5U{>rema  justitia 

•  regni/  and  the  rule  of  the  law  is  and  hath  al- 
ways been,  that  his  majesty  can  do  no  wrong ; 
and  thereupon  ariseth  another  rule  o(  our  law, 
which  1  gave  for  my  sec*ond  reason. 

Tfie  king's  majesty  he'm^  of  a  corporate  ca- 
pacity, can  neither  t-ike  any  lands  or  goods 
irom  any  of  his  subjects,  but  by  and  upon  a 

vol..   III. 


judgment  on  record,  (according  to  ou^  daily 
experience  in  the  cxclii^quor)  there  must  pre* 
cede  soinejudwinont  in  iliat  or  some  other  Court 
of  record,  whereby  his  majesty  may  be  intitled 
either  to  the  land's  or  s;ouds  of  a  subject,  as. 
n-jincly  where  sei/ure  of  goods  is  made  for  his 
taajctjty  either  upon  outla"ries,  attainders,  or 
matters  of  the  like  nature  ;  as  in  cases  of  sei-. 
ztiresin  the  court  of  Exchequer,  where  seizures 
are  «;ivcn  hv  «tatntes;  yet  without  aiudgmrnt 
in  that  coiiit  upc.n  a  trial  for  the  kijig,  the 
goods  are  not  trt  be  recovered  lo  the  use  of  th« 
king  as  forfeited. 

Up(in  con^iiltntion  whereof,  and  comparing 
I h^  same  with  hts  majesty's  royal  writ,  I  find 
no  judgment  thereupon  had  nor  given  ;  wjiich 
were  the  chiefest  reasons  of  my  Opinion  for 
Mr.  Ilurapdea. 


The  Argument  of  Sir  IIUMPHRY  DAVIiN- 
PORT,  lent.  Lord  Chief  Baron  of  the  Ex- 
chequer, in  the  great  Case  of  Sbip^onet 
in  the  J^chequer-Chambcr. 

My  Lorils;   There  have  appeared  unto  us 
upon  this  Record  many  several  arguments,  and 
excellently  made ;  it  comes  now  t/»  my  course, 
t6  express  my  own  opinion.   It  appeareth  upon 
this  record,  that  Pasch.  13  Car.  a  Sci*  Fa'  is- 
sued out  of  the  Exchequer  to  the  sheriff  of 
Bucks,  reciting.  Whereas  several  sums  of  money 
mentioned  in  a  schedule  to  that  writ  annexed, 
by  virtue  of  the  Writ  4  Aug.  assessed  upon  se- 
veral persons  for  providing  of  a  fhip,  were  not 
paid,  whereby  he  was  commanded,  *  quod  scire 
*  faceret,'  to  those  several  persons  in  the  sche- 
dule annexed  named,  to  appear  in  the  Exche- 
auer,  Octab'  Trin'  13  Car.  to  §hew  cause  why 
they  should  not  pay  those  .«ums  of  money  as- 
sessed upon  them.     Thereupon   a  Certioraii 
9  Mar.  13  Car.  was  directed  to  the  sheriffs  of 
Bucks,  to  certify  the  sums,  and  the  sev(  ral  per- 
sons upon  whom  they  were  assessed,  and  of 
the  warning  given  unto  them  to  pay  the  same ; 
The  Certiorari  being  returned,  and  in  court  iii 
April  13  Car.    Then  on  5  May  there  came  a 
writ  of  Mittimus  out  of  the  Chancery,  by  which 
the  said  forftier  writs  were  sent  to  the  baroi^s 
of  the  Exchequer;  which  Mittinius  recites  the 
Writ  4  Aug.  and  not  the  Record  itself:  and 
the  barons  are  commanded,  that  they  should 
thereupon  proceed,  as  hy  the  Mittimus  is  re- 
quired.    Upon  these  Records,  thus  certified, 
there  issued  out  of  the  court  of  Exchequer  a 
Sri'  Fa'  that   is  now  in  debate,   which  was 
awarded  against  the  parties  mentioned  in  tlie 
schedule;  and  Mr.  Hampden  being  returned, 
hath  appeared,  and  demnndtth  Oyer  of  the 
Writ  4  Aug,  11  Gar.  of  the  Certiorari  0  Mar. 
13  Car.  and  of  the  Mittimus  5  Maii  13  Car. 
Upon  Oy^r  of  these;  and  reading  them  unto 
him,  as  was  demanded,  Mr.  Hampden  hath 
demurred  in    law,  alledging,  That  the  writs, 
and  every  of  them,  and  the  returns  of  thein, 
and  the  matters  therein  contained  are  not  suf- 
ficient to  charge  him  with  the  sum  of  90s.  on 
him  cbargod:  and  tUcreupon  dcmandethjudg- 

4h 
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ment.  if  the  kiug  will  be  pleased  any  fui  lUer  to 
pnicCed  upon  this  writ.   To  tiiis  demurrer,  thus 
tendered  l)y  Mr.  Hampden,  Mr.  Attorney  hath 
joined,  alledging,  That  the  writs  raeationed,  and 
all  of  them,  and  the  matters  theieiu  contained, 
are  i;()od  and  sul^cicat  in  law  to  charge  the  de- 
fendant with  the  sum  of  20s.  nnd  deraandeth 
judgment  thereupon  for  the  kinj; ;  and  that  the 
defendant  Ilanipdeu  should   be  charged  with 
the  sum  of  205.  and  thereupon  make  satisfac- 
tion ;  but  to  whom  is  not  expressed  upon  the 
record*.    Thi»  demurrer  being  thus  warily  joined 
on  both  sides,  there  have  been  several  argu- 
ments thereupon  at  the  bar  and  bench,  excel- 
lently, no  douhC,  argued,  and  very  fully.  There 
hatli  been  introduced  and  pressed  tu  the  court 
(whereof  there  have  been  several  notes  deli- 
vered) a  number  of  records  appertaining  to 
the  question ;  fo  far  forth,  that  iti  one  of  the 
arguments  at  the  bar,  there  were  excellently 
well  remembered,  at  the  least  above  300  re- 
cords, and  great  authorities. 

Upon  this  record,  the  demurrer  being  thus 
joined,  my  purpose  is,  after  my  meanness,  (not 
being  able  lo  give  an  account  of  every  parti- 
cular) to  make  a  summary  collection  of  what 
I  bhall  say,  and  with  that  shortness  and  brevity 
that  appertains  to  be  (the  weight  of  the  cause 
not  deserted)  upon  the  duty  of  my  place,  and 
upon  uiy  oath,  which  I  have' learned  and  hold 
to  be  '  hgamrntum  fidei  inter  Deum  etanimam,' 
to  declare  unto  this  court  what  I  do  conceive 
to  be  just  upon  the  question  arising  upon  tlie 
records,  wherein  my  meaning  is  to  retain  my- 
self unto  the  parts  of  the  record.  Judgment  is 
not  here  to  he  given,  but  ajudicial  advice ;  and 
according  to  the  number  of  voices  here,  judg- 
Ynenc  must  be  given  in  the  exchequer,  without 
respect  to  any  ot  our  particular  opinions  who 
sit  in  this  court.  I  shall  do  my  best  endeavour 
to  open  unto  you  such  questions,  as  do  appear 
to  me  upon  the  record  to  be  aptly  and  fitly  de- 
bated before  us. 

The  state  of  the  question  out  bf  the  record 
will  appear  to  be  this.  That  4  Aug.  11  Car. 
there  issued  out  of  chancery  a  Writ,  not  re- 
turnable unto  the  sheriff  of  Bucks:  This  Writ 
was  *'  inter  breva  irretornabilin,'  according  to 
the  stile  in  that  court,  and  in  the  court  of  ex- 
chequer.   By  this  Writ  4  Aug.  which  I  do  con- 
ceive to  be  the  original  main  ground  of  this  re- 
cord, it  appears  what  was  tlie  occasion  and 
ground  that  writ  was  awarded.     It  was  touch- 
mg  and  in  respect  of  certain  grievous  incur- 
sions by  the  pirates  upon  the  seas,  who  commit 
depredations,  and  take   the  goods  and  mer- 
chandize, both  of  the  ki nil's  subjects  ariid  others 
that  tra^c  lTere,and  carry  them  into  captivity; 
and  this  is  said  to  be  to  the  great  damage  of  the 
kingdom. — That  tlie  times  were  dangerous,  and 
hostile  times,  '  tempora  hostiiia ;'  and  there- 
fore, it  was  fit  there  should  be  a  convenient 
remedy  provided  by  the  kingdom  for  defence 
thereof;  and  thereupon,  in  iliat  writ,  two  se- 
veral mandates  or  commands  are  imposed. 

The  first  was  a  command  and  direction  to 
the  sheriff  of  tb€  county  uf  Bucks^  and  lo  tlte 


mayor  of  Buckingham,  and  to  the  bailifls  nnd 
burg(  sses  of  Chipping-Wiccombe,  and  parishes 
of  the  county  of  Bucis,  *  et  pro  omnib'  bomi- 
<  nib* '  of  those  towns,  and  iUl  others  dwelling 
in  that  county;  these  are  the  persons  who  are 
diarged.  And  by  that  writ,  4  Aug.  they  were 
charged  witli  this  particular,  that  they  should 
before  tlie  1st  of  March  then  following  at  their 
own  costs,  prepare  and  provide  a  ship  of  war 
of  450  tons,  furnished  and  fitted  with  men, 
ammunition,  and  victuals,  to  be  brought  to 
Portsmouth  at  their  charge,  at  ar  before  tiie 
said  1st  day  of  March  ;  and  from  thence,  to 
be  maintained  at  their  own  proper  costs  and 
charges,  for  the  space  of  26  weeks  then  oext 
following,  to  attend  such  noble  persons,  to 
whom  the  king  should  -be  pleased  to  comoiit 
the  custody  of  the  sea,  and  to  pursue  their  di- 
rections. 

The  Second  sort  of  those  two  mandates  de- 
scends from  the  persons  to  whom  the  v^rit  was 
directed  unto  some  few,  and  that  is  upon  the 
matter  to  the  sheriff  of  Bucks,  and  to  the 
mayor  of  Buckingham,  and  the  bailifis  and 
burgesses  of  Chipping- VViccombe:  to  these  is 
given  and  limited  a  power  by  tlie  writ,  distri- 
butively,  as  therein  is  appointed,  respectively 
to  tax  and  assess  the  whole  coaoty,  '  secundum 
*  statura-ct  facultotes.'  And  those  that  they 
should  find  to  be  rebels,  they  should  distiaia 
-them,  or  by  any  due  means  commit  them  to 
prison,  there  tr»  remain  until  his  majesty  sends 
forth  an  order  for  their  deliverance.  This  1 
do  conceive  la  be  the  end  of  those  two  man- 
dates mentioned  and  cooaprised  in  the  Wnt  4 
Aug.  11  Car. 

After  this  Writ  4  Aug.  11  Car.  almost  a  year 
and  an  half,  then  cometh  the  Certiorari  out  of 
chancery,  dated  9  Mar.  12  Car.  directed  to  the 
sheriff  of  Bocks,  who,  with  the  other  referee?, 
shoidd  certify  unto  the  king  the  names  of  sadi 
persons  as  were  assessed,  and  what  they  were 
assessed,  and  who  have  performed  the  assess- 
ment, and  who  not.    That  writ  was  retunaahle 
2(5  April  then  next  following.    And  therein 
iMr.  Hampden  appears  as  a  defendant  to  the 
Sci*  Fa';  therein  was  he  certified  to  have  been 
taxed  to  the  sum  of  20«.  for  his  lands  in  the 
town  of  Stoke  Mandeville,  and  that  be  did  re- 
fuse to  pay  it,  and  did  not  pay  it  unto  him,  nor 
any  of  the  collectors  that'  were  appointed.— 
This  being  returned   into  chancer)*,  and  no 
order  tliere  made,  or  any  rule,  tliat  tlie  sum 
impfosed  on   Mr.  Ilampdeii  should  be  p»id)  ^ 
Maii  then  following,  in  the  same  term  coine(» 
a  Mittimus,  reciting  ^he  effect  of  those  wnis, 
which  is  directed  to  the  lord  treasurer  and  ba- 
rons of  the  Exchequer;  herein  the  tcwwofthe 
writ  (and  not 'I  he  writ  itself)  is  certified  into 
the  Exchequer:  and   withal  it  certifieth  the 
rest  of  the  record,  together  with  the  scbedulei 
annexed  to  tliose  writs ;  and  hy  that  it  is  cow- 
mended  to  the  court  that  they  should  proceed 
to  do  for  the  further  receipt  and  collection  ol 
tlie  sums  behind,  as  by  tJje  law  and  costoro  o\ 
the  kingdom  of  England  sl^ould  be  required.— 
Ai»d  upon  this  ccrti&cate  here  cometh  a  «"^ 
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of  Sci*  Fa*  directed  lo  the  sheriff  of  Bucks,  to 
give  notice  to  the  persons  that  were  defaulters, 
that  they  should  appear  and  shew  cause,  if 
they  could  say  any  thing,  why  they  should  not 
be  charged  therewith  accoi*ding  to  the  lows  and 
customs  of  the  realm;  and  the  writ  is  sore- 
turned  :  and  upon  that  return  Mr.  liampden 
appears  upon  the  day  in  person,  and  after  Oyer 
of  the  proceeding,  hath  demurred. 

Upon  this  record,  this  beinf»  the  case,  and 
the  demurrer  thereupon  joined,  we  are  to  see 
what  it  the  law  and  custom  of  England  upon 
the  matter  ei tan t  in  the  record;  lor  I  intend 
not  to  expatiate  beyond  the  record,  but  to 
stick  close  to  it,  ns  it  is  in  the  case  now  de- 
pending in  court,  upon  this  record:  and  therein 
£  shall  confine  myself  to  some  few  general 
heads,  I  shall  not  be  long  in  any  thing. 

The  fir^t  thing  i*.  Whether  these  two  powers 
and  mandates  mentioned  in  the  Writ  4  Aug. 
1 1  Car.  (the  orijrinai  ground  of  this  suit)  the 
one  for  preparation  of  a  ship  and  furniture,  and 
of  the  residue  therein  mentioned;  and  the 
other,  for  taxation  at  the  pleasure  of  the  she- 
riffs, and  other  persons  to  whom  it  is  referred, 
and  that  eipre^sed  upon  the  motives  of  the 
Writ  4  Aug.  whether,  I  say,  that  these  same 
mandates  were  and  are  good  in  law,  according 
to  the  law  and  custom  of  the  kingdom  of  £nj^- 
land,  upon  the  matter  of  this  record ;  tliat  is 
the  first  question  :  if  that  do  fail,  then  the  Sci' 
Fa'  is  at  an  6nd.  If  there  be  no  legal  clmi^e 
imposed  uoon  the  country,  then  he  ought  to  be 
discharged. 

The  second  question  is  upon  the  principal 
head ;  admitting  these  were  legal  in  themselves, 
according  to  the  tenor  of  the  writ,  to  see  then 
how  it  IS  reduced  by  the  record.  Therein  I 
shall  offer  to  consideration,  whether  on  this 
certificate  on  the  Writ  9  Mar.  out  of  Chancery, 
after  the  time  so  past  for  execution  of  the  first 
writ  which  is  irretumable,  that  upon  that  it  be 
so  legal,  and  according  to  the  course  of  law 
conveyed  over  by  the  record  to  be  a  sufficient 
ground  and  warrant  of  the  Sci'  Fa'  here 
brought,  is  the  second  question. 

The  third  question:  this  writ  of  Sci'  Fa' 
being  issued  out,  and  the  defendant  having  ap- 
peared, and  demurred  in  law,  whether  here- 
upon there  be  such  matter  therein,  that  they 
may  charge  the  defendant  with  the  sun  im- 
posed upon  him,  so  that  the  king  may  have  a 
judgment  and  execution  upon  it :  that  I  con- 
ceive to  be  the  last  question. 

Tliis  case  is  a  case  of  very  great  weight,  and 
doth  nearly  concern  every  one  of  us  to  hat*e  an 
especial  eve  unto  it.  It  is  an  usual  question 
in  our  books,  whereof,  we  have  much  view. — 
However  it  be  in  the  record,  to  which  we  are 
now  tied,  it  concerns  the  prerogative  of  the 
king,  and  the  estate  of  the  subject.  In  my 
conscience  I  think,  for  the  act  that  was  done 
was  a  gracious,  honourable,  and  royal  act,  and 
proceeding  upon  just  cause,  that  there  sboold 
be  a  present  remedy  for  avoiding  the  inconve- 
nience that  did  appear,  no  doubt  for  our  good. 
liereiDy  though  it  h«  known  to  every  one  that 


knoweth  me,  hut  especially  to  myself,  if  I  par- 
take of  the  rule  that  every  man  is  bound  unto, 
nosee  teipsnui,  1  know  withal,  that  no  man  is 
more  bouud,  nor  oweth  a  more  tender  care  to 
preserve  the  king's  prerogatri'e,  and  to  do  that 
which  mnv  •advance  the  same,  as  we  are  all 
bound  to  do  by  the  pre.it  oath  that  we»  have 
taken  upon  our  promotion :  and  in  that  parti- 
cular, 1  profess  none  more  bound  than  myself. 
— Upon  this  I  have  been  told,  and  I  have  truly 
looked  into  the  records,  so  far  forth  as  my 
meannei^s  will  give  leave;  and  according  to 
what  I  understand  of  the  law  and  the  custom 
of  the  kin<rdom  of  England,  to  be  upon  this 
record,  I  must  needs  say,  though  I  do  confess 
for  my  own  particular  unwillingly,  ihat  upon 
this  record  Judgment  ought  to  be  given  for  the 
Defendant,    *  ()uod  Johannes   Hampden    sit 

*  quietus,  6ic*  however  with  submission  to  the 
greater  vote  of  my  brothers. 

For  first,  I  do  conceive,  that  this  charge, 
thus  commanded,  and  thus  taxed,  is  not.  war- 
ranted by  the  laws  and  customs  of  the  kingdom 
of  England:  and  shall  therefore  offer  to  tho 
consideration  of  the  court,  the  several  discus- 
sions upon  the  writ. 

First,  For  the  Writ  4  Aug.  1 1  Car.  directed 
to  the  sheriff  of  Bucks,  to  the  mayor  and  bur- 
gesses of  Buckingham,  and  bailifiis  and  bur- 
gesses of  Chipping- Wiccombe, '  et  probis  homi- 

*  nibus  com' Bucks;'  hereby  are  they  cha reed 
upon  their  allegiance,  that  they  should,  before 
March  1st  following,  prepare  at  their  own  costs 
and  charges,  '  per  probos  homines,'  through- 
out all  the  county,  a  ship  of  war  well  furnished, 
and  that  the  same  ship  of  war  they  shall  main- 
tain at  their  own  costs  and  charges,  for  the 
space  of  $6  weeks,  to  attend  the  king's  navy, 
for  the  custody  of  the  sea,  as  the  king  shall  ap- 
point and  direct. 

This  first  point  I  take  is  not  warrantable  by 
the  law  and  custom  of  England;  in  respecr, 
being  a  matter  of  so  great  a  charge,  and  by 
them,  being  an  inland  county,  impossible  to  be 
performed  to  prepare  a  ship  before  that  time, 
being  no  maritime  county,  but  an  inland 
county  :  this  I  do  take  in  itself,  that  this  is  not 
a  charge  to  be  imposed  upon  a  county,  by  the 
name  of  '  probos  homines,'  or  of  the  particular 
men  there  named,  except  it  were  by  their  own 
consent  and  approbation.  And  with  their  con- 
sent I  agree,  a  charge  upon  <  probos  homines,' 
so  they  receive  nothing  to  their  own  uses,  is 
good  enough;  whereof  I  find  one  excellent  re- 
cord, 24  Ed.  1.  A  writ  that  issued  out  of  the 
Exchequer,  and  whereof  there  is  the  record 
remaining  to  this  day  inroUed  and  certified  to 
be  a  true  copy :  there  it  is  directed  in  case  of 
necessity,  when  the  king  is  absent  beyond  the 
sea,  upon  information  of  the  discovery  of  a 
present  and  instant  invasion  of  the  enemies  in 
Flanders  and  France,  under  colour  of  c:oming 
as  fishermen  to  surprize  the  town  of  Yarmouth, 
and  all  the  parts  of  the  coirsts  thereabouts ; 
the  lord  treasurer  that  then  was  (the  king  being 
beyond  the  sea)  the  undrr-treasurer  who  had 
the  custody  of  the  sea,  i^d  the  barons  of  the 
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Exchequer,  caused  a  writ  to  be  directed  to  the 
baiUilii  *  prohis  hoiniiiibu&'  of  that  town:  and  no 
douht  of  it,  in  the  judgmeut  of  our  predecetiiir 
himself,  was  good  law,  and  the  writ  legally  exe- 
cuted upon  the  instant'  necessiiv  appearini;. 
But  Fortescue  speaks  not  so  mucKr  of  tlie  ne- 
cessity, as  huth  bccjn  observed  :  therefore  it  is 
not  good  to  conclude  upon  some  general  words 
in  him,  that  in  no  case  ol  necessity  the  chaise  can 
be  laid;  for  the  scope  of  the  whole  hook,  con- 
sidered well,  will  not  warrant  it :  the  intent  of 
it  ii  nut  against  cases  of  extremity.  You  see 
not  in  the  case,  but  that  therein  the  regal 
course  must  be  observed,  accordint;  to  the^aw 
and  custom  of  the  kingdom  of  England. — But 
when  I  do  consider  of  the  fir?t  charj»e  of  pre- 
paring asiiip  at  iheir  own  ch:u'ges,  and  of  the 
consideration  of  the  next  chtir^o  in  the  same 
writ  for  taxation,  1  do  not  see,  nor  I  cannot 
perceive,  how  the  same  do  agree,  but  that  the 
one  is  repugnant  unto  the  other;  for  that  the 
former  pan  conimands  the  chartie  to  be  t^ene- 
rally  by  all;  and  by  this  last  power  it  is  hmited 
to  be  done  by  a  particular  person,  and  that  to 
be  done  at  his  will,  aud  as  he  shall  think  fit ; 
whereby  the  sheriff,  mayor,  and  bailiif,  thus  cm- 
ployed,  are  excluded  from  the  charge;  for  they 
can  do  no  act  upon  themselves.  It  should 
have  been  done  '  per  sacramentam  proborum 
*  hominum,*  considering  these  two  ditTercnt 
powers.  Ihold  the  law  so  to  be  clear  in  this 
point.  It  appears  not  upon  this  record  that 
they  were  assenting  unto  it,  or  agreed  upon 
any  ordinance  herein. 

Now  the  power  of  the  preparation,  upon  the 
whole  it  is  on  the  sherid*  himself,  mayor,  bailiffs, 
'  probos  homines'  and  all ;  but  when  you  come 
to  the  latter  ipsofactOy  by  the  laws  and  o^istoms 
of  the  realm,  a  great  part  of  the  former  charge 
is  removed  directly  from  those  that  were  charge- 
able :  power  of  taxation  is  appointed,  to  \yhom  ? 
to  the  sheriff,  and  how  can  he  tax  himself?   he 
and  all  his  estate  within  the  caunty  of  Bucks 
under  the  first  charge,  and  all  discharged  by  the 
power  of  taxation  limited  in  the  second  clause: 
and  therein  I  take  ir;  that  tliis  same  is  not  legal 
accorditig  to  the  customs  and  laws  of  England, 
the  one  doth  not  agree  with  the  other.     If  you 
ask  me  the  reason  «>f  it,  my  brother  Button 
hath  given  it.    The  charge  is  upon  the  sheriff, 
and  'tis  not  possible  for^he  sheriff  to  tax  him- 
self, he  cannot  find  himself  i/iferre^e/^s,  he  can- 
not ctjmmit  himseU' to  prison,  there  to  remain 
till  such  time  as  the  king*s  majesty  shall  deliver 
him  ;  that  lie  cannot  do.     So  for  the  other  re- 
ferees of  Buckingham  and  Chippiug  Wiccombe, 
exempted  lik«v\ise;    if  they  can  do  this,  then 
clearly    the   former  charge,  imposed  by  the 
first  and  said  to  be  done  by  them  all,  is  out  of 
doors. 

Now  it  cannot  he  done,  according  to  tbe  law 
of  England,  upon'  tiie  sheriff  or  tipbn  his  land. 
The  point  1  think  is  very  evident  m  our  books. 
18  Hen.  8.  If  a  defendant  that  is  sheriff  be  to 
be  summoned,  an' I  he  rtrturu  that  be  cannot  do 

it,  justice  H said  that  return  wasnot^ood, 

t»r  ^t«b«  migl^t  j&)^uQa  bknfl^K*    9  ^d.  3. 


But  if  it  come  to  a  Ainher  question  that  if 
there  be  any  execution  to  be  done  where 
another  may  be  prejudiced,  he  cannot  do  it, 
as  to  impannel  a  iury  upon  a  writ,  where 
he  is  a  party,  which  may  prove  a  prejudice  to 
another;  for  if  he  do,  it  is  not  lawfully  doue,u 
it  is  in  Dyer,  ful.  8,  9.  Of  tlie  sheriff  in  a  cora- 
mon  recovery.  So  upon  these  authorities,  for 
the  first  question,  I  hold  it  manifest,  that  tbis 
act  which  the  sheriff  is  ciiarti^ed  to  do,  is  after- 
wards by  this  second  power  discharged :  these 
two  powers  do  not  cohere,  and  tlierefore  are 
not  warranted  by  the  laws  and  customs  of  the 
realm  of  England. 

Concerning  the  first  question  my  opinioD  is 
clear,  that  there  is  a  material  and  legal  excep- 
tion* af>pearin<;  on  the  self-same  writ.  My  rea- 
son is,  the  sheriff  is  the  great  othcer  of  the  couih 
ty ;  but  when  he  must  do  it,  I  take  it  legally, be 
ought  to  do  it  according  to  the  duly  of  his  place 
by  the  law  of  England ;  that  I  do  not  take  to  be 
at  iiis  will  and  pleasure  to  lay  one  thiog  upon 
one,  and  another  thing  upon  another;  forioj 
part,  I  conceive  this  must  be  done  *■  per  sacra- 

*  meutum  ;'  he  is  not  to  be  judge  in  case  ofuo- 
certainties,  when  a  division  of  charge  aod  taies 
is  to  be  made ;  where  things  are  put  in  certaiaty 
in  any  of  the  kino's  courts,  there  he  may  execute, 
as  take  a  man's  goods,  imprison,  &c.  but  ia 
case  of  uncertainty,  the  law  hath  annexed  to  bis 
office  a  way  and  means  Imw  t<i  reduce  thetbio^ 
to  a  certainty,  and  tliat  is,  *  per  sacrament' pro- 
^  borum  hominam :'  as  in  the  case  of  parcener, 
if  they  have  a  mimi  to  make  partition  of  liieir 
inheritance,  they  may  do  ie  by  agreement  be- 
tween them  if  they  will,  or  by  making  of  iou 
by  a  third  person,  and  the  eider  shall  chuse; 
but  if  she  henelf  make  the  partition,  sbe 
shall  not  both  divide  and  cbuse ;  tbat  al- 
ters the  case  for  execution,  when  it  is  is  f n>- 
pria  persona.  But  admit  thej  cannot  agree, 
tlie  judgitieiit  of  the  law  is,  that  the  sberiff  ^^baU 
go  in  Ihs  proper  person  into  the  gnmnd ;  sball 
he  at  his  discretion  make  the  partition  u^ 
pleaseth?  No:  The  Judgment  is,  the  sheriff 
shall  go  in  person  unto  the  land»  aivd  that  tbete 

*  per  sacramentom,  per  inqassitioDeia,'  to  be 
taken  by  chosen  jurors,  they  must  consider  ot 
it ;  upon  such  a  thing  so  done  *  per  sacrameih 
«  turn,'  then  indeed  it  is  in  the  sheriff's  power, 
he  may  now  chnse  whether  he  will  preftr  tbe 
elder  or  the  joaager.  But  for  oar  case,  d»t 
this  should  be  done  by  a  sheriff,  by  his  discre- 
tion, whilst  the  interest  of  several  pen«i»  » 
concerned,  is  as  it  were  to  make  a  rape.  I  ^^ 
not  find  tiuit  in  any  book  of  law,  I  mast  confess. 
In  that  act,  which  is  done  by  tlie  law,  f hciecsfl 
be  no  error  or  partiality ;  so  in  Fits.  N*'  ^  * 
his  wrir  De  Onerando  pro  rata  Portione^ 
what  there  is  to  be  done:  itfoethtatbeskenff, 
he  is  trusted  with  the  doing  of  this,  bat  be  a 
trusted  by  legal  means ;  what  sliati  he  tliere 
do  ?  where  SO  acres  of  land  hrkl  of  the  kisg  » 
chief,  they  are  sold  to  iwreral  hands,  therein«« 
be  a  writ  De  Oneramtla  pro  ftata  for  6ad^ 
ing  of  thereat^  but  this  mast  be  done  *  pw»" 

*  crapactttoB)^'  not  bj  tike  wief  o«iraf  tb*'**' 
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riff.  Hereof  I  find  a  notable  precedent ;  it  is 
true,  it  is  not  in  our  books  of  law,  but  in  an  his- 
torian; jet  he  doth  set  it  down  in  that  manner, 
that  a  man  may  trust  him  so  far.  Malth.  Par. 
he  sailh,  and  sheweth  us  that  17  Hen.  3,  eight 
years  after  the  making  of  Mag'  Char*  authorized 
by  parliament,  that  the  king  Iiimself  in  his  par- 
liament was  pleased  (according  to  the  institu- 
tions of  parliament)  to  require  '  concilimn  ct 

*  au2Lihum,'  for  the  king's  wars ;  where,  by  the 
way,  let  me  observe,  that  *  auxiiia  '  from  the 
subject  granted  the  king  in  parUament  arc  not 
merely  voluntary,  but  duties,  to  give  monies  for 
supply  of  necessities  of  state;  and  in  tha^  I 
agree  with  the  opinion  of  my  predecessor,  Ho. 
Chief  Baron,  19  lien.  6.  The  king  is  hound  to 
defend  the  kingdom.  The  »ume  law  that  binds 
him  to  the  defence  of  the  whole  realm,  gives 
the  king  a  riglit  of  inheritance  to  claim  subsi- 
dies foi)  the  defence  thereof.  But  to  return  to 
Mat.  Paris:  It  appeareth  there  that  the  king  in 
pariinment  did  demand  aid   nf  his  subject^ 

*  concilium    et    auiiiium,'    their    counsel    as 
they   were    bound,  their  help  as   they  were 
able.     It  is  said,  that  they  made  choice  of 
the  earl    of   Chester  to  gii'e   their  answer, 
who  ac  first  held  it  not  fit  to  do  it,  alledging 
their   estates    were    but  weak,  that  by  the 
laws  of  the  kingdom  they  that  had  been  there 
in  person,  they  for  their  escuage  might  not  be 
troubled.    The  prelates  they  were  more  cour- 
teous in  their  answer,  they  desired  time  to  as- 
semble themselves  together,  many  being  far 
distant:    thereupon  was  a  lime  assigned,  till 
Mens'  Pasch*.    In  the  mean  time  they  all  con- 
sidered, the  lords  on  the  one  side,  and  the  lords 
spiritual  on  the  other  side ;  and  being  demand- 
ed a  fifteenth  of  their  goods,  they  answered,  so 
as  they  Blight  have  their  ancient  laws  establish- 
ed to  them,  for  which  they  had  been  so  much 
troubled,  they  would  willingly  assent  unto  it. 
The  king  consented  onto  it,  and  thereupon 
Magna  Char'  was  there  confirmed  upon  grant  of 
a  fifteenth  to  his  roi^esty.     Bat  when  they 
came  afterwards,  they  did  all  agree,  that  for 
necessity,  and  for  the  king's  cliorges  in  his  wars 
which  did  require  a  speedy  supply,  they  were 
contented  to  yield  to  him  a  fourth  part  of  their 
goovis,  to  be  levied  in  this  manner,  that  it,  (for 
so  it  is  mentioned  eipressly  in  Matth.  l^ris, 
and  the  fom  is  there  set  down  dt  terho  tn  ver- 
bum,)     I  have  it  llers  tcr  read  it :   that  ewry 
skenff  within  his  county  shotfM  tetam  a  jaror  in 
every  town :  that  to  four  gentlemen  of  good  ta^ 
lue,  and  accounted  prindflkl  men  in  every 
town,  power  is  given,  that  they  shatt  do  (as  a 
jury,  to  set  forth  upon  their  oaths)  assessments 
reasonable  tecording  to  their  estnM  ind  power; 
and  because  it  appeamd  then  there,  (the  very 
exception  now  taken)  thai  the  assessors  could 
not  tax  themselves,  though  they  had  power  to  tax 
the  residae,  tbersfore  a  power  was  given  to  two 
others  of  evci^  town^  and  they  shoiSd  be  sw«m, 
and  npoB  their  oaths  tax  dwe  four  former  asiea- 
sors.    This  tells  anta  aoe,  what  the  antient  and 
uMial  nnuacr  was  of  tam  and  mmmm  by  Ae 
mm^tm  nf  fmfgmak    TLo  m^iMm  wan  am  at 


the  voluntary  pleasure  uf  tiio  great  officer  of 
the  county ;  but  they  that  did  tax  others,  shoeld 
be  raxed  by  others.  i/Aiid  tliia  opinion  is  di- 
rectly in  i\iaitb.  Pari«,  thut  the  laws  of  Eng- 
land were  so.  And  tfierelorc  for  my  own  part, 
for  the  sheriff  to  tax  at  his  discretion,  1  know 
no  lavv  for  it. 

Stat.  1  £d.  3.   By  the  true  record,  according 
to  the  manuscript  of  the  Exchequer  Bookhere, 
in  French  it  is  chap.  7,  and  so  it  appenri:th  in  • 
tlie  Tower  there  inrollcd:  it  is  expressly  thera 
upon  a  complaint  made,  that  they  held  them- 
selves aggrieved   with   an   assessment;    their 
grief  was,  that  whereas  aid  was  granted  to  the 
crown,  more  than  formerly  wa»  used,  &c.  and 
taxes  not  rightly  laid  npon  them  by  the  sheriiF 
and  commissioners :  this  grievance  thus  C(Mn- 
plained  of  in  parliament,  and  the  manner  of 
their  taxing  disliked,  the  king  saith  that  from 
thenceforth,  the    taxations    and    assessments 
should  he  made  as  in  ancient  manner,  and  not 
otherwise.     Here  is  an  express  negative,  no 
tiutes  to  be  done  but  by  jury  ;  which  excludes 
in  my  opinion  this  same  tax  thus  done,  tliat  is, 
by  his  own  power  and  discrctioh  is  not  warrant- 
able by  the  law  of  the  land.     And  herein  eivo  . 
me  leave,  as  I  think  in  my^ conscience,  and  as 
I  think  tlie  truth* is,  if  this  inconveniency  had 
not  tended  to  a  grievance  in  very  many  parti- 
culars, we  should  never  have  lieard  of  this  ques- 
tion ;  but  by  this  means  it  comet h  in  question, 
both  the  one  and  the  other :  for  the  act  itself, 
it  is  a  gracious  and  a  royal  act.     It  is  requisite 
and  necessary,  as  tlie  state  and  condition,  if  it 
so  appears  upon  this  record,  of  the  kingdom 
may  be  in,  that  there  be  a  supply  according  to 
the  necessity:  for  the  king  is  lord  of  the  sea; 
as  it  was  argued  Sjt  bar,  in  a  cause  brought 
before  us  the  barons  of  the  Exchequer,  where 
we  did  unanimously  agree,  and  adjudge  that 
the  king  was,  and  is'  in  my  conscience,  rightly 
true  lord  of  the  very  propriety  and  ownership 
of  the  seas.    The  occasion  upon  which  this 
grew  a  question  was  as  I  conceive,  npon  the 
writing  of  two  hooks:  the  one  called  Mare  Li* 
berum,  that  no  ownership  of  the  sea  shotdd  be- 
long to  the  king ;  whereas  it  is  the  sea  of  oer 
sovereign,  and  wHfience  by  sea,  under  Almighty 
God,  l^t  is  our  protection  ;  and  if  we  ihould 
suffer  any  else  to  have  an  interest  in  it,  it  would 
hazard  the  whole  kingdom.    But  in  answer  to 
tltis  book,  Mr.Selden  hatli  wrote  very  learnedly 
a  notaMe  book  called  Mare  Claumim,  approved 
of  by  h»  majesty,  and  inroUed  in  the  Exche- 
quer by  command  from  his  majesty,  there  to 
remain.    Bat  since  there  is  another  book  writ- 
ten, which  I  had  at  my  argnraent,  by  one  Pon* 
tanns,  directed  to  the  great  diancetlor  of  the 
kinf  of  Denmark;  and  he  uadertaketh  therein 
to  make  an  answer  to  every  particalar  chapter 
in  Mr.  SeMmi's  book;  and  tnily,  as  I  think  in 
my  opinion  ^ongh  weak,  Mr.  ^Iden  hath  a 
jodgment  in  law  against  htm  ipon  a  nihil  dkH, 
Of  how  givat  oonsequem^e  the  domioion  of 
the  eea  is  tn  this  kingdom,  who  knows  not  f  Sn' 
tknt  witkent  question,  the  tax  was  wty  At  to 
\M  4tm, if  tknpnwnr pten  lo  ^ahorif  tei 


1211]    STATE  TRIALS,  1 5  Ch.  I.  1637 Tkt  King  against  John  JIampdtn,  esq.  [121 


Y)een  as  wamintnble.  But  this  snme  second 
power,  to  free  himself  and  Uy  it  upon  the  resi- 
due, is  not  goody  nor  wvran cable  by  the  Uw. 
Thus  much  for  the  first  question  concerning  the 
powers  contained  in  the  writ  4  Aug.  which 

'  do'th  not  resort  to  the  rule  and  custom  of  the 
kingdom  of  England. 

In  the  next  place,  let  us  see  whether  the 
writ  mentions  causes  sufficient  for  the  issuing  of 
it.  For  the  incursions  of  pirates  I  conceive  it 
no  just  cause  :  but  tiic  expressions  in  the  writ, 
as  '  quia  datnm  est  nobis  intelligi,  ut  iuforma- 

.  *  tur,  vulgaris  opinio  est  ct  rumor  est,  &c.'  If 
the  king  undertake  it  upon  this,  he  is  .not  to 
shew  how  he  discovereth  it.  I  am  satisfied  in 
ray  opinion,  upon  view  of  the  precedents,  it  is 
sufficient  if  the  king  do  al ledge,  *  quia  datum 

*  est  nobis  intelligi,'  or  *  quia  intelleximus,  &c/ 
it  is  enough,  for  it  is  so  iu  these  precedents, 

*  quod  vulgaris  opinio,  &c.'  All  these,  or  any 
of  these  containing  such  a  matter  that  the  king- 
dom is  in  danger,  I  agree  the  same  doth  con- 
clude the  party,  and  mat  the  king  is  the  sole 
judi;e  of  it.  The  case  is  not  traversable,  the 
writ  must  be  obeyed,  agreeing  with  the  laws  and 
customs  of  England.— That  this  may  be  done 
by  the  king*s  writ,  excellent  and  strong  argu- 
ments have  been  made.  That  this  imperial 
power  belongeth  to  the  crown,  I  heartily  ac- 
knowledge it ;  his  power  declareth  it  so;  rea- 
son it  should  be  so :  not  voluntary  at  his  plea- 
sure, but  it  is  according  to  his  politic  capacity^ 
not  excluding  his  natural  imperiality.    *  Quia 

*  rex,'  hedoth  it  not;  bat  <  Quia  rex  Anglias' 
he  doth  it :  so  I  find  it  in  Fortescue. 

The  grounds  premised  in  this  writ,  that  the 
kingdom  was  in  present  danger ;  truth  in  my 
conscience  it  was  so,  and  if  that  had  not  been 
dune  so,  England  had  heard  of  it  before  this 
day.  Therefore  there  must  be  an  expression 
of  the  kingdom  to  be  then  instantly  in  danger, 
or  such  a  preparation  in  such  a  convenient!  time, 
or  else  it  will  be  in  a  great  danger;  but  that 
must  be  expressed,  for  I  hold  the  law  to  be  so. 
Doctor  and  Student  saith,  it  is  the  old  custom 
of  the  land,  the  king  sliall  defend  the  sea :  it  is 
true,  against  whom  r  Against  pirates  and  petty 
robbers,  but  not  against  a  sudden  invasion  at 
his  own  charge.  These  *  praidones'  who  were 
spoken  of  in  the  laws  of  king  Edward,  when 
Danegelt  was  given,  tliey  were  of  that  condition 
that  they  endangered  the  whol6  kingdom.  They 
did  occasion  the  tax  of  Danegelt,  to  raise  from 
twelve  to  forty-eight  thousand  pounds;  and 
William  Rufus  raised  it  to  4«.  a  hide,  imposed 
upon  a  just  ground  to  repel  the  Danes,  being 
c6inmon  enemies :  and  this  was  continued  until 
Hen.  2's  time,  but  since  taken  away  by  several 
statutes,  as  25  Edw.  i,  &c  That  same  Dane^ 
gelt  which  was  heretofore  imposed  on  the  king- 
dom by  the  terror  of  the  Danes,  continued  still, 
thongh  the  name  be  altered ;  it  is  mentioned  in 
the  Red  Book  in  the  Exchequer  to  be  used  in 
Hen.  I's  time ;  but  after  the  time  of  Hen.  2, 1 
kold  that  it  is  taken  awa  v  by  the  statutes  before- 
mentioned  of  Edw.  1,  &c.  and  therefore  if  for 
private  dangei^tbis  assessment  be  imposed,  it 


is  not  according  to  the  laws  and  customs  of  tliis 
realm. 

J.  am  over*trooblesomc,  and  I  fear  shall  hardly 
bold   out;  give  me  leave  to  proceed  to  the 
second  consideration.      And  admitting  those 
charges  iu  the  first  writ  to  be  legal,  the  next 
consideration  to  be  had  is,  whether  the  Certio- 
rari and  the  Mittimus  do  legally  revive  the  first 
writ,  it  being  a  writ  irreturnahle,  and  not  exe- 
cuted according  to  the  tenure  of  it  withia  the 
time  limited  and  prefixed  to  be  done.— This 
Certiorari  issued  long  after  the  first  writ,  dated 
a  year  and  half  after.     And  in  my  opioton  tliis 
cannot  be ;  for  the  nature  of  a  writ  not  retarn- 
able,  is  to  command  a  positive  thing  to  be  done 
within  such  a  time  ;  if  it  be  not  done  accord- 
ingly, there  is  an  end  of  the  force  of  that  writ : 
so  that  here  in  our  case,  the  power  given  to  the 
sheriff  being  not  executed  in  due  time  hy  him, 
but  done  out  of  time,  cannot  be  renewed  now; 
for  othen^'ise  you  will  make  a  man  an  offender 
by  a  relation,  which  being  a  fiction  in  law,  can* 
not  so  operate,  nor  be  made  penal  to  hiov  for 
non-performance :   and  thougn  afterwards  by 
the  Mittimus  these  words  '  s^ns  r^ni  perich- 
*  tabatur*  come  in,  yet  will  they  not  revive  or 
make  good  the  commands  of  the  first  writ.    If 
the  first  writ  had  been  returnable,  and  a  return 
made,  and  a  default  according  to  the  return, 
the  writ  had  been  still  continued,  and  must 
have  been  referred  by  another  court,  and  the 
party  presented  by  a  jury  upon  defaalt;  snd 
upon  presentation  and  mdictment,  the  kiog 
shall  have  his  remedy :   but  not  being  so,  it  is 
but  a  su^estion,  npon  which  a  Sci'  Fa'  canoot 
issue,  as  m  Butler  and  Baker*s  case,  report  3, 
and  being  not  returnable,  is  but  dead  in  ls«; 
and  being  certified  upon  the  second  writ,  it  is 
not  good,  it  cannot  be  to  relate  to  make  him  a 
wrone  doer;  to  that  purpose  is  the  case  cited, 
26  Ed.  3,  Leicestershire  Case,  reciting ;  wliere- 
as  one  sir  John  de  Lamston,  that  he  bad  deli- 
vered certain  monies  to  Robert  de,  &c.  snd 
that  he  had  wasted  such  a  manor,  and  taken 
away  goods  to  the  value  of  9,000/.  and  thereup- 
on it  was  commanded  be  should  be  attached  by 
his  body,  he  appeared  at  tliis  day,  and  because, 
&c.  be  was  discharged  of  it ;  and  according  to 
that  I  find  it,  7  Edw.  3,  there  it  was  suggested 
to  be  made  in  one  king*s  time ;  and  whereas  it 
was  not,  and  there  abated,  then  the  question, 
whether  the  king  may  do  it  or  no  ?   He  giveih 
the  answer,  tbat  where  it  concemeth  the  king 
in  his  ovm  right,  there  he  may  do  it ;  but  when 
the  title  came  to  the  king  from  another  party, 
there  it  was  otherwise. 

Upon  this  I  do  conceive  this  Brev'  irretoni' 
falleth  short  of  making  him  ponishable,  as  if  it 
had  been  a  writ  returnable;  let  the  writ  4  Aug. 
be  never  so  good,  the  writ  thereupon  is  not 
legally  issued. 

The  next  thing  is  upon  the  Sci'  Fa';  die 

auestion  upon  tms  record  is,  Whether  this 
eth  appertain  to  tlie  king?  and  I  conceive,  it 
doth  not  appertain  to  the  king : .  My  raaaon  is 
thisy  because  in  the  very  writ  4  Aug.  it  is  ex- 
pressly provided,  that  it  shall  bt  eiDployed  to 
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no  oiber  use,  but  the  preparation  of  the  ship 
therein  mentioneci,  and  by  no  means  to  any 
other  purpose.  It  duth  not  now  appear,  who 
were  collectors  therein  appointed  to  receive 
the  money,  whereby  lo  become  chargeable  over 
to  the  king.  It  Juth  not  appear  upon  tbis  re- 
cord, that  any  sliip  was  provided,  or  that  any 
fault  was  in  them  that  were  employed,  or  of 
surplusage  in  the  collectoi-s  hands :  though  it 
was  a  worthy  and  gracious  act  in  his  majesty, 
yet  this  is  not  so  legally  executed,  as  the  king 
rnay  have  a  writ  of  Sci*  IV.  If  judgment  be 
for  the  king,  it  must  be  with  this  limitation, 
tliat  it  must  not  go  to  the  proper  coii'er  of  the 
king,  as  my  brother  Jones  observed.  And  in 
my  conscience,  if  it  were  paid  to  hira,  he  would 
be  a  loser  by  it.  You  see  what  the  writ  is,  you 
should  be  cliarged  upon '  oncrare  et  satisfacere' 
one  ship ;  non  constat  there  was  any  ship,  or 
any  collector,  or  any  act  concerning  it :  This 
money  was  pre-ordained  only  to  prepare  a 
ship,  and  to  be  employed  merclv  upon  that, 
and  for  no  other  purpose ;  and  this  appearetli 
not  at  all,  whether  any  ship  was  made,  yea  or 
no  :  now  how  shall  we  give  judgment  ?  The  Sci' 
I- a'  is.  That  Mr.  Haoipden  should  shew  cause 
why  he  should  not  satisfy  the  sum  imposed 
upon  him ;  but  whom  he  should  satisfy,  or  to 
whom  the  money  should  be  paid,  non  constat , 
a|  was  well  opened  upon  the  demurrer ;  for  it 
is  not  <  Si  dominusrex  valet  aut  debeat  onerare' 
the  defendant,  but  that  the  defendant  *  onere- 
'  tur  et  inde  satisfac* :'  Nothing  is  put  into  the 
record  to  bring  this  to  the  king :  therefore 
'  quodoneretur'  cannot  be  exiecuted  at  all ;  and 
according  to  the  books  of  39  Edw.  3,  and  49 
Kdw.  3,  if  judgment  be  to  be  given,  and  it  can- 
not be  executed,  there  it  shall  not  be  given  at 
all :  So  the  judgment  required  on  this  demurrer, 
is  upon  the  matter  *  oneretur,'  and  shall  by  no 
colour  come  to  the  king.  God  knows  it  be- 
longs to  him,  and  that  deservedly;  but  in  a 
legal  course  non  constat ;  therefore  Co  give 
judgment,  '  quod  onerfetur,'  and  not  know  to 
whom  (for  to  the  king  it  -cannot)  would  be 
wrong ;  for  this  reason  I  cannot  see  how  judg- 
ment can  be  given,  <  quod  oncretur.^ 

But  hereupon  another  thing  troubleth  me 
very  much,  and  which,  in  my  opinion,  makes  it 
clear,  that  execution  cannot  be  made  upon  this 
Sci  Fa';  and  that  is  the  Mittimus  to  us  in  the 
Exchequer,  which  by  recordum  ipsum  is  not 
certified,  but  only  the  tenor  of  the  record.  I 
do  conceive  the  law  to  be  so  upon  this  diffe- 
rence, as  it  is  taken  in  a  case  excellently  well 
argued,  33  Hen.  6,  where  it  is  said,  if  the  record 
be  in  any  other  court,  whence  execution  may 
be  awarded,  and  the  tenor  of  that  record  is  by 
Mittimus  sent  into  another  court,  where  execu- 
tion may  be  likewise  awarded;  in  such  a  case 
a  Sci'  Fa'  cannot  issue  upon  such  a  record; 
for  this  is  but  an  'extract  of  a  record.  So  if  a 
miUfi  should  sue  out  execution  upon  a  jadement 
given  before  the  justices  of  assize,  what  will  you 
do  with  this?  And  if  he  have  no  goods  within 
the  precinct,  you  must  remove  thia.  How  do 
you  remove  it  ?  Not  by  certifying  the  tenor  of 


the  record,  but  ipsnm  recordum  :  But  if  ttie  re- 
cord itself  be  certified  into  the  Chancery,  and 
sent  by  Mittimus  into  the  Common  Pleas,  that 
is  good,  and  vie  are  judges  of  the  record  :  No 
other  court  can  give  judgment  upon  the  record, 
but  we. 

Here  is  sent  unto  us  the  tenor  of  the  writ, 
and  not  the  record  itself  that  I  can  find  ;  and 
so  two  executions  may  be  upon  one  judgment. 
37  flen.  6.  A  transcript  or  tenor  of  a  recog- 
nizance came  our  of  the  Chancery  into  the 
Common-Pleas,  to  have  executed,  et  non  alfo^ 
catur  :  and  so  it  is  Dyer  4,  &  5,  &  S?,  of  tfa« 
queen,  there  was  a  transcript  there  of  a  recog- 
nizance, to  tlie  intent  that  they  might  have  a 
Sci'  Fa'  upon  it,  and  held  clearly  by  the  court, 
that  upon  the  tenor  of  a  record  no  Sci'  Fa'  ^ 
could  lie.  So  all  this  appearing  upon  the  very 
first  branch  of  the  record,  that  this  was  merely 
a  tenor  of  the  record,  and  not  recordum  ipsum, 
I  do  not  know  how  upon  this  record  the  As  can 
be  execution.  Thus  have  I  done  with  the 
several  discussions  of  the  writ  and  record,  which 
upon  my  reasons  before  alledged,  I  conceive  it 
not  sufficient  in  law  to  charge  Mr.  Hampden. 

I  come  now  to  the  great  question  concerning 
the  danger  of  the  kingdom,  and  our  certificate 
to  bis  majesty.  Give  me  leave,  according  to 
our  former  resolution  made  in  answer  to  his 
majesty's  question  proposed,  to  speak  of  what 
we  did  certify:  and  in  my  conscience  truly, 
and  I  hold  it  real,  that  when  any  part  of  tba 
kingdom  is  in  danger,  actually  in  danger,  or  in 
expectancy  of  danger,  and  the  same  expressed 
by  his  wnt ;  I  agree,  the  king  may  charge  tkw 
subjects  without  parliament,  towarcfs  the  defence 
thereof  I  for  *  necessitas  est  lex  teroporis,'  in  ' 
vain  to  call  for  help  when  the  enemy  is  landed. 
Clearly  i  hold  the  king  to  be  the  sole  judge  of 
the  danger :  And  the  danger  being  certified  by 
his  majesty,  I  hold  it  not  traversable ;  and  in 
such  a  case  he  may  chai]ge  the  subject  without 
parliament,  so  that  the  very  cause  be  efiectoalfy 
expressed  upon  the  records,  that  the  kingdom 
was  in  dange^.  But  if  a  parliamentary  advice 
may  be  called,  and  the  danger  not  so  imminent, 
then  re^larly  no  such  charge  can  be  laid  out 
of  parliament:  legally  and  rightly,  I  hold, 
things  done  by  the  advice  of  parliament  it  were 
the  best  way :  But  if  it  be  so,  the  necessity  will 
not  admit  the  delay  of  a  parliament,  when  the 
enemy  is  in  view,  and  expectant ;  that  b  such  a 
danger  as  we  did  certify  to. the  king  in  our  opi- 
nion to  be  the  time  wnen  be  might  so  charge 
the  subject.  In  Edw.  3's  time  writs  issued, 
sitting  the  parliament.  To  say,  that  there  can- 
not be  incursions,  but  that  they  may  be  known 
within  seven  months  time,  wherein  a  parliament 
mi^ht  be  had,  is  a  great  hazard  to  the  kingdom. 
It  IS  possible  the  danger  may  be  discovered  be- 
fore It  comes ;  but  it  is  possible  it  ma^  come 
onexpeeted.  In  1588,  when  that  great  mvasion 
was,  at  which  time  if  the  queen  should  not  have 
used  her  royal  power,  without  calling  a  parlia- 
ment, perhaps  the  kingdom  might  have  been 
lost  by  delays ;  and  yet  then  great  expectation 
was  of  a  parliament.    So  Willifun  1,  (not  WiU 
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liaro  (he  Conqueror,  for  lie  did  not  con/^uer  ihc 
kingdom,  be  conquered  the  kin«r  of  thekii>^don)) 
his  coming  was  &uddc'n,  he  landed  at  Uaktiiigs  ; 
and  was  nut  the  kin^  advised  of  this  at  Vork  f 
Did  he  not  tlkcn  make  ail  haste  hy  po&t,  raised 
a  sudden  army,  nnd  had  him  hattle?  And  Wil- 
liam the  Conqueror  had  the  victory,  not  of  tite 
kingdom,  hue  n^uitist  the  king.  Lambert  saith, 
That  he  came  nut  in  jicr  ronquestumf  but  per 
acquisUionan.  After  he  was  crowned,  and  re- 
ceived by  tiiu  Londoners,  he  sent  forth  com- 
missions to  all  the  counties  of  Enti^land,  to  en- 
quire, per  iaorumenlum,  what  the  autient  laws 
of  England  were,  and  of  the  state  of  the  kin£- 
dom  ;  and  cei  tiHcateM  being  made  thereof,  that 
•f  Dane^elt  was  certified  to  be  a  tribute  in- 
forced.  I  say  in  times  of  necessity,  the  king 
may  command  this  nid  hy  his  writ  under  the 
great  seal,  wtjcn  the  dausicr  is  instant;  nay, 
the  expectation  of  it  is  not  traversable. 

.  Oiject. — Then  upon  every  certificate  that 
the  km^  makes,  that  he  is  of  opinion  that  the 
cianger  is  instant  or  expectant,  this  charge  may 
come  tO'  be  annual. 

Solut. — No  :  we  need  not  fear,  that  the  king 
will  require  it  bnt  upon  ju^t  occasion,  the  law 
presumes  it;  and  legally  it  cannot  be  laid  upon 
the  subject,  ttut  in  such  cases  of  necessity,  as 
aforesaid.  By  the  charters  of  William  1,  kini; 
John,  Henry  3,  no  charge  \<ithout  parHr.ment : 
by  the  statute  of  10  Edw.  8,  none  is  forced  to 
go  out  of  his  county,  except  it  be  in  case  of  ne- 
cessity. 14  Edw.  3,1  hold  to  be  a  general  sta- 
tute, and  it  doth  bind,  but  doth  not  bind  in 
case  of  necessity ;  for  they  are  not  to  be  under- 
stood to  be  binding  m  all  cases.  The  charter 
of  king  John,  as  it  is  inroUed,  not  as  it  is  print- 
cdy  according  to  Mag'  Char*,  saving  two  clauses 
that  are  not  now  in  Mag'  Chnr',  hath  this  ex- 
emption in  it  to  the  subject  of  these,  and  these 
immunities;  no  tax  nor  taillage,  but  by  parlia- 
ment; but  he  excepts  three  cases;  1  Nisi  od 
redimendiHn  corpus  nostrum.  2.  Pur  fnire 
£(z  chevalier.  3.  Pur  fiile  marier.  These 
prerogatives  of  the  king  are  not  bound  up  by 
tbe  pariiamentfl ;  the  very  commons  themselves 
^did  agree  to  these  three  cases.  As  for  the  sta- 
tute De  Tallagio  noo  Concedendo,  I  hold  it  to 
b€  a  good  statute,  and  much  fur  the  liberty  of 
the  sub^t.  But  if  yoa  come  to  a  case  of  ne- 
cessity, they  will  not  stand  in  force.  There  is 
one  omissHMi  in  the  printed  statute,  515  Edw.  3, 
wliich  is  in  the  records  at  the  Tower,  as  it  was 
observed  by  i]&y  brother  Hutton, '  Car  ceo  eat 
*  enoouiHer  le  droit  del  royalme :'  How  this 
comes  to  pass,  I  know  not.  I  caused  it  to  be 
searched,  and  1  find  these  words  only  in  the 
articles  upon  the  roll,  where  they  do  complain 
§9T  the  finding  of  hobbellers,  and  are  aggrieved 
for  it,  and  it,ive  this  as  a  reasov,  '  Car  ceo  est 
'  encounter  le  droit  del  royalme :  And  the  w^ 
;iwer  \|irhich  the  king  gave  unto  it,  was  a  royal 
answer  to  the  thing  proposed ;  but  those  words 
are  left  out  of  It.  But  if  it  were  the  right  of 
the  sul  ject, '  le  droit  del  royalme/  as  Litdeton 
iiaith,  that  cannot  die. 

Aq/d  certainly,  io  case  of  necessity  tlietc  is  a 


right  belonging  to  the  king  to  prevent  dangpr; 
iiir  fegally,  nhen  the  safety  of  tlie.kiogdom  is 
in  danger,  in  danger  apparent,  io  that  case  the 
kins  hath  a  power  of  prerogative  to  compel  aid. 
Ana  tf  HU  act  of  parliament  should  be  msde  to 
restrain  sucli  a  charge  on  the  subjects  in  case 
of  necessity,  it  would  be  Felo  de  se,  and  so 
void;  for  it  would  destroy  that  regale  jut,  Sothi< 
great  qoe«tion  of  imposing  this  charge,  I  un  of 
opinion  it  may  be  done  without  parliament,  as 
it  was  in  1588,  so  long  as  the  present  and  Appa- 
rent danger  continueth.   And  I  am  of  opinion, 
(as  I  was  when  we  gave  in  our  certificates  to 
hit  majesty)  that  tlTe  king  is  the  sole  judge  ot' 
the  danger,  and  how  to  provide  agaiftfit  it. 

But  however,  I  <lo  conceive  upon  this  record, 
upon  which  I  am  to  give  judgment,  that  the 
mandates  in  the  writ  4  Aug.  are  not  ^ood  in 
law,  nor  according  to  the  laws  and  customs ff 
the  kingdom  of  England,  nor  well  grounded 
upon  the  certificate;  and  that  the  information 
afterwards  in  the  Mittimus  cannot  malie  a 
former  writ  good,  which  was  first  defcctirc: 
And  the  sheriifs  who  were,  their  return  is  not 
effectual,  upon  which  judgment  may  be  given. 

I  cannot  see  how  judgment  can  be  gi«n 
gvod  tmeretur,  and  not  tell  to  wliom,  and  no- 
iliiug  visible  to  whom  we  may  find  it:  An^ 
therefore,  in  my  Opinion,  judgment -is  to  be 
given  for  Mr.  Hampden. 

Tiie  Argument  of  Sir  JOHN  FINCH,  Kt 
Ix)rd  Chief-Justice  of  the  Court  of  Com- 
mon-Pleas, in  the  Kx chequer-Chamber,  id 
tlie  great  Case  of  Ship-AIoney.  * 
A  writ  under  the  great  seal  of  England,  dated 
4  Aug.  11  Car.  when  to  the  sheriff  of  Bucks 
(sir  Peter  Temple)  commanding  a  ship  of  4^50 
tons  and  J80  men  to  be  ready  furnished  vith 
all  ammunition  and  tackhng  at  Portsmouth  for 
20   weeks,  to  go  with  other  of  his  roajpsty  j 
ships,  and  of  the  subjects,  to  defend  the  domi- 
nion of  the  sea,  the  realm  being  in  danger; 
&ud  to  charge  and  assess  all  his  majesty's  seb- 
jects,  and  all  the  inhabitants  within  ihesaitl 
county,  and  all  occupiers,  tenants,  and  ter^t^ 
nants  there  that  have  not  part  in  the  ship,  nor 
serve  in  the  same,  to  contribute  for,  find  to- 
wards the  preparation  and  setting  forth  of  ibe 
ship  according  to  their  abilities. 

The  record  of  Certiorari  saith,  thnt  Stok^ 
Mandevile  is  within  the  said  county,  and  wa* 

♦  Lord  Clarendon  says,  •'  Undoohtedlr  mj 
lord  Finch's  Speedi  in  the  excliequer-chamber. 
made  Ship-Money  roach  more  aWiorred,  awl 
formidable,  than  all  the  commitments  bv  trie 
council  taWe,  and  all  the  distresses  taken  by 
the  shenfTs  iq  Eagkiad  :  tite  major  part  of  r^ 
(besides  the  coaunoa  unconcernedness  in  otBrf 
mens  saflferiogs)  looking  upon  those  proceedings 
with  a  kind  of  applause  to  themselves,  to  «« 
other  men  puni«lied,  for  not  doing  as  they  bm 
done ;  which  dalight  was  quickly  determinrt^ 
tulien  they  foiind  their  own  interest,  by  ^^ '"'' 
necessary  loeic  of  that  Argomcnt,  OQ  l***  **^' 
cludad  ihanlJr.JEiaRipdau*!.'* 
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assessed  at  a  reasonable  rate ;  and  that  the  sura 
of  20s,  was  assessed  upon  the  lands  of  John 
liampden,  esq. ;  as  by  a  schedule  of  9  Mar.  12 
Car.  annexed  to  the  Certiorari^  may  appear. 

Whereupon  a  Mittimus  5  Mail  13  Car.  with 
this  Certiorari  and  Schedule,  was  directed  to 
the  baron&  of  the  Exchequer,  to  do  there  for 
Che  sum  unpaid,  '  prout  de  jure  et  per  legem 

*  et  consuetudinem  .regni  nostri  Angliae  iuer* 

*  faciend'. 

A  Sci*  Fa'  upon  this  went  forth  of  the  exche- 
quer, to  warn  Mr.  Hampden  to  shew  cause  why 
he  should  not  pay  the  30«.  Upon  the  Vetum  of 
which  Mr.  Hampden  appeared,  and  demanded 
Oyer  of  the  writ,  Certiorari,  Schedule,  Mitti- 
mus, and  Sci'  Fa' ;  and  upon  hearing  of  them 
read,  he  demurred,  and  Mr.  Attorney  joined  in 
the  demurrer;  then  my  lord  chielrbaron,  and 
the  court  of  exchequer,  adjourned  it  to  the 
court  of  Exchequer-Chamber,  desiring  the  ad- 
vice of  all  his  majesty's  judges;  suid  look  what 
advice  we  or  the  greatest  number  o£  us  give, 
that  court  ought  and  must  give  judgment  ac- 
cordingly. 

In  the  debating  of  this  case,  there  hath  been 
great  variety  of  opinions  among  the  judges,  a 
thing  usual  and  frequent  in  all  great  cases  and 
consultations ;  which  shews  commonly  the  dif- 
iiculty  of  the  thin^,  and  argueth  a  candor  and 
clearness  in  the  judgts,  between  whom  com- 
bination and  conspiracy  would  be  mo&t  odious. 
All  that  have  gone  before  me,  have  in  one  thing 
agreed,  that  it  is  the  greatest  case  that  ever 
came  in  any  of  our  memories,  or  the  memory 
4>f  any  man. 

As  the  sun  arising  in  the  horizon  shews  not 
tlie  6gure  so  clear,  as  when  it  is  beholden  in 
the  meridian ;  so  by  mixing  many  impertinences 
^ith  the  case  in  judgment,  it  hath  been  appre- 
liended  to  be  ot  a  far  tenderer  consequence 
than  indeed  it  is :  yet  tender  and  weighty  it  is. 
Jf  equaUy  weighed,  in  the  one  balance  we  may 
put  ih«  regal  power,  or  rather  the  regali^  it- 
Aelf;  in  the  other  the  privileges  and  liberties  of 
the  subject,  in  his  person  and  estate. 

To  look  upon  either  of  these,  or  both,  throug)i 
the  multiplying  glass  of  affection,  is  to  behold 
neither  or  them  truly ;  neither  can  they  be  so 
truly  discerned,  much  less  to  multiply  by  the 
l^lass  of  fancy :  and  therefore  ju&tice  needs  to 
hold  the  beam  straight. 

I  cannot  fear  myself,  ii^hen  vulgar  censure 
lath  exercised  itself  upon  every  one  that  hath 
delivered  himself  upon  this  matter :  yet  I  will 
not  say,  *  Domine,  posuisti  me  in  lubrico  loco;' 
■for  we  that  do  sit  here,  do  mOve  in  a  sphere, 
and  should  be  like  the  primum  mobile,  accord- 
ing to  whom  all  others  are  to  steer  their  course ; 
and  judges  themselves  must  move  steadily  upon 
their  right  poles,  as  I  hope  this  coori  will. 
What  judge  Soever  he  be  that  is  elevated  by 
popular  applause,  or  aoimnted  by  the  contrary, 
to  accumulate  honour,  is  fitter  to  live  *  in  fse^e 
'  Romuli  quam  in  politia  Anglic.'  Nor  will  I 
lose  time  in  remembering  the  first  oath  of  a 
judge,  ^ho  should  expel  all  by-respects,  and 
«peak  hi*  Qoosuenct.    I  hope  nous  of  uf  for- 

YOl,.  (II* 


get  the  duty  we  owe  to  God,  to  the  king,  and 
to  the  comnwnwcalth,  and  to  ourselves.  I 
shall  endeavour  to  satisfy  my  conscience  in  all 
that  I  can  say  :  And  they  forget  their  duty  to 
the  first,  and  humuuiry  towards  us,  that  say  or 
think  the  contrary  of  any  one  of  us.  Some  of 
us  have  fortunes  and  posterities,  and  therein 
have  given  hostages  to  the  commonwealth,  ami 
have  as  much  interest  in  this  case  em  Mr. 
.Hampden.  Those  that  want  those  blessings, 
want  those  temptations  that  make  them  dreanx 
of,  or  hunt  for  honour  or  riches,  to  perpetuate 
their  names  and  families;  to  them  nothing  can 
be  more  precious  than  (he  balm  of  integrity, 
which  will  preserve  their  names  and  memories. 
It  cannot  be  presumed,  but  we  will  speak  our 
consciences ;  since  we  well  know  shortly,  as 
the  Psalmist  says,  '  Corruption  shall  say,  I 
'  am  thy  father,  and  the  worm,  I  am  thy  roo^ 
<  ther.' 

In  handling  this  case,  no  roan  can  think  I 
shall  do  other  than  right:  and* herein  I  am 
rather  troubled  for  a  method  than  for  matter, 
rather  how  to  dispose  of  what  I  find,  than  tn 
find  what  to  dispose.  I  shall  endeavour  shortly 
and  clearly  (considering  the  time  I  have  to 
spend,  and  the  weightiness  of  the. matters  I  am 
to  speak  of)  to  deliver  my  opinion  with  the  rea- 
sons of  it ;  and  my  endeavour  shall  be  rather 
to  contract  than  omit. — I  have,  with  the  best 
care  I  could,  taken  notes  of  all  that  hath  been 
said  for  or  against  Mr.  Hampden ;  and  have 
according  to  the  measure  of  my  understanding, 
weighed  and  pondered  all  that  hath  been  spoken « 
both  at  the  bar,  and  by  my  brothers,  and 
bestowed  many  hours  in  meditation  about 
them,  which  the  time  of  rest  and  repose  might 
ha^\'e  challenged. 

Before  I  enter  into  the  case,  I  shall  speak 
of  the  steps  and  degrees  by  which  this  cause 
has  come  to  judgment;  whereby  it  will  clearly 
appear,  with  what  clemency,  wisdom,  justice 
and  goodness,  his  majesty  hath  proceeded  in 
this  business. 

The  first  writ  went  out  to  the  port-towns  and 
maritime-  parts  of  the  land,  20  Oct.  10  regis, 
opon  advice  taken  between  his  majesty  an4 
his  council.  Before  then,  of  these  writs  I  can 
say  nothing ;  for  I  was  commanded  at  that  time 
to  attend  another  service,  about  another  em- 
ployment, the  forest  of  Deane :  But  it  is  well 
known,  the  resolution  taken  by  his  majesty 
therein,  was  grounded,  and  relied  upon  thejudg- 
ment  and  learning  of  Mr.  Noy,  Attorney  Gene- 
ral, a  man  of  great  learning,  and  one  that  hnd 
great  insight  into  records,  by  whom  the  matter 
was  first  prepared,  collected  and  digested,  and 
afterwards  imparted  to  some  of  his  majesty** 
learned  counsel,  and  afterwards  to  some  other 
eminent  persons  of  the  commonwealth,  of  no 
less  judgment  and  knowledge  in  the  laws  of 
ihk  realm.  And  upon  consultation  with  my 
Lord  Chief-Baron,  and  his  majesty's  barons  of 
the  Exchequer,  his  majesty  commanded  those 
writs  to  be  sent  forth :  against  the  legality  of 
which,  nothing  bath  been  truly  alledged-  It  i% 
true  they  are. not  in  judgment  properly  btfoi# 
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U9 :  an(t  if  method  did  not  press  it,  I  should 
not  have  mentiuncd  tiiem. 

i^rimo  Qctoh.  aitno  10,  of  his  majesty's  reign, 
his  niajcsty  was  pleat>ed  to  command  me  to 
serve  i|i  th9  place  ihut  now  I  do ;  and  those 
records,  wrUs,  comDiis^ion^,  and  other  prece- 
dents, >»-erc  brought  to  me,  as  they  had  been 
formerly  to  my  Lord  Chief  Justice,  and  my  | 
Lord  Chief  Baron  ;  and  we  three  did  confer  Uf- 
gether,  aud  did  deliver  our  opinions  in  writing, 
under  our  hand^,  upon  view  and  diligent  peru- 
sal of  a  mullitude  of  nutient  records,  writs,  and 
oiber  precedents  of  Kd.  1,  Kd.  3,  £d  3,  their 
times,  and  other'records  of  other  V'mg^s  reigns ; 
wliich  opinions  irere  io  ihc&e  words,  '  That  the 

*  dominion  of  tlie  sea  belongeth  to  the  king; 
'  and  that  ha  ib  sole  lord  and  proprietor  of  the 

*  same.     In  which  respect  his  e^icellent  majesty 

*  these  regalities  and  roval  powers  is  to  defend 

*  against  all  hostile  actions,  intrusions,  and  in- 

*  vcuiions,  as  well  for  the  good  of  his  subjects, 
'  as  stmn>:ers,  importing  and  exporting  their 
'  commodities,  and  for  the  defenco  of  the  king- 

*  dom  :  And  for  the  better  performing  whereof, 

*  the  Cinque-Ports  have  been  required  to  pre- 
*>  pure  buch  a  number  of  ships  of  divers  burdens, 
'and  men  of  arms,  and  at  such  times,  at  their 
'  own  charges,  from  time  to  time,  as  the  same 
*'  writ:)  and  tlie  present  occasion  required.  And 
'for    the  ti.i  e,  and    place,  and  residence  of 

*  their  attendance,  his  majesty  was  the  sole  ap- 
<  pointer  and  only  judge ;  and  this  was  ihe  con- 
t  staui  ube  in  the  reigns  of  those  kings  ;  and  this 
'  wa>i  ui^reeaUie  to  the  common  law  of  the  king- 

*  dbni.' 

And  15  Nov.  1634,  befi>re  the  next  summer, 
bis  m-.ijesty  finding  the  d«mger  to  grow  general, 
and  conceiving,  that  I  here  was  little  reason 
these  maritime  parts  should  bear  the  whole 
charue,  for  ih.it  the  whole  realm  was  in  teres  led 
therein  ;  afterwards  he  required  our  opinions, 
viz.  my  Lord  Chier  Justice,  my  L^rd  Chief  Pa- 
ron,  and  myself,  June  1G35  :  After  conference 
together,  we  delivered  our  opinions.  And  we 
upon  consull;i*ion  conceiving  ihc  reason  of  the 
precedents  before,  and  the  rule  of  the  law,  and 
reason  requiring,  that  when  the  whole  kingdom 
WIS  in  danger  tbat  tl)e  defence  tlmt  concerned 
Uie  nhole  kingdom  should  be  borne  by  all  the 
suhjtctsof  the  kingdom  ;  this  was  first  verbally 
dehvered  to  bis  maje-ity,  and  afterwards  we  put 
in   Hl'iting  under  our  hand^,  in  these  words : 

*  Wbereas  the  charge  of  defending  the  sea  had 
'Inen  imposed  upon  the  CincpienPorts;  so 
*■  where  tlie  whole  kingdom  is^  in  danger,  the 
*'  whole  cbnoge  ought  to  be  maintained  by  all 

*  the  subjects  of  tlie  realm.'  And  amongst 
other  writs,  those  to  the  sberiiTof  Bucks  went 
fi>rth  at  tlie  time  aforesaid.  After  which,  his 
majesty  finding  some  question  made  of  the  le- 
gality of  it,  he  called  all  his  judges,  not  singly, 
nor  any  one  in  a  corner,  but  because  he  would 
have  every  one  of  them  truly  informed,  required 
tliem  to  advise  togetlier,  and  every  one  of  them 
by  themselves  to  give  his  opinion  ;  according  to 
which,  we  severally,  and  every  man  by  himself, 
and  all  of  us  togetb.er,  delivered  our  opinions 


under  our  hands,  in  this  manner,  viz.—*  ThaC 
'  when  the  good  aud  safety  of  the  kiugdom  in 
'  general  is  concerned,  and  the  whole  kia^dum 
'  in  danger,  of  which  your  majesty  is  the  sole 
'judge,  your  majesty  may,  by  writ  under  the 

*  great  leal  of  Engkind,  command  all  ibe  sub- 
Ejects  of  this  your  kingdom,  at  their  own 
'  charge,  (o  provide  such  a  number  of  sliijis, 
'  with  men,  ammunition,  and  victuals,  and  fur 

*  such  a  time  as  your  majesty  shall  thiuk  fii,  for 

<  the  defence  and  safeguard  of  the  kiagdom, 

*  from  such  danger  and  peril  \_  And  tha',  by 

<  the  law  your  majesty  may  compel  the  doing 
'  thereof  in  case  of  refusal.'  In  which  this 
clause  *  his  majesty  is  tlie  sole  judge,'  wasoaly 
put  in  by  ten  of  us;  my  brother  liutton  having 
not  seen  nor  weighed  tiie  precedents,  took  timd 
to  advise,  and  gave  no  opinion,  till  canferenct 
between  us :  And  my  brother  Crooke  bad  ths 
same  reason,  being  nut  acquainted  with  thoM 
writs,  but  yet  subscribed  his  opinion  siagly  by 
himself,  Dec.  1635,  vii.  *  That  where  theiood 

*  and  safety  o(  the  kingdom  is  in  danger,  of 

*  which  his  majesty  is  the  sole  judge,  hi*  ma- 
^  jesty  may  command  all  his  subjects  at  tbcir 

<  charge,  to  provide  and  furnish  such  shipi  to 

<  sea,  with  men  and  ammunition,  as  shall  bv 

*  necessary  for  the  defence  thereof.'  And  tbii 
I  hold  to  be  agreeable  to  law  and  reason ;  and 
though  I  perceived  nothins^  of  this  bis  opinioa 
in  his  a  tegument,  yet  he  still  holdeth  it. 

Wherein  I  observe,  1.  That  the  king  is  soU 
judge  of  the  danger,  and  whether  it  be  immi- 
nent. 2.  Not  only  that  the  king  msy  in  such 
danger  command  his  subjects  to  defend  dis 
kingdom  in  case  of  necessity,  but  that  the 
charge  of  the  defence  ousht  to  be  borne  by  all 
the  realm  in  general.  Whirh  opinion  was  roort 
independent  than  the  rest,  for  that  our  opintoo 
bei4)re  it  had  relaion  to  the  preced<"nt  of  man- 
time  parts  :  but  this  was,  that  the  subjeci  mi^bt 
be  charged  absolutely ;  aud  this  was  delivered 
by  hiiD  readily,  cliearfully,  and  without  hesita- 
tion; be  will  not  deny  it. — 1  speak  not  of  this 
as  of  a  thing  whereby  he  ought  to  have  been 
concluded,  but  that  all  the  world  shouhl  know, 
that  his  majesty's  regal  and  legal  power  go  bond 
in  hand  together,  and  that  his  princely  love  and 
afTection  to  his  subjects  are  such,  th»t  he  i« 
wilUng  to  prevent  oil  mistakes:  And  I  speak  it 
also  to  this  end,  that  wbenjudges  singly  de!i««r 
their  opinions  to  the  king,  not  exainining  ^'^^ 
reasons  that  moved  them  to  it;  we  ought  to  s<« 
very  good  and  pregnant  reasons  to  vary  ffoo 
that  opinion,  though  it  be  not  binding. 

This  his  majesty  required  for  his  own  prirate 
satisfaction  ;  and  this  I  dwre  boldly  say  was  w 
delivered  by  iis,  that  no  onfe  judge  knew  tlif 
opinion  of  the  rest.  When  his  majesty  found 
slackness  in  some  of  his  subjects  in  contributing 
to  this  charge,  and  thinking  that  it  proceeds 
rather  from  misunderataoding  of  the  law,  m^ 
for  want  of  duty,-  as  desirous,  out  of  hisprinfflj 
love,  to  avoid  all  mistokes,  he  did  upon  %  Feb. 
1636,  send. a  letter  to  alibis  majesty**  J«og* 
and  barons  of  the  Kxchequer,  thereby  req«ir">i; 
our  several  opioipiif :  ab!»ut  wtuck  wo  ait  con^ 
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ferred^  and  the  particulnrs,  wherein  our  opi- 
nions weie  required,  bad  been  considered  of 
before,  or  else' we  ^ere  much  to  Liame;  for  we 
had  time  enough  to  think  upon  it.  And  though 
our  answers  were  returned  the  7th  of  the  same 
month,  3fei  we  had  it  in  our  consideraticm  from 
June  16;)5y  t^hich  was  15  months  before  the  an- 
«w(  r  returned  ;  so  there  was  no  surprize.  1 
will  spae  to  name  our  opinion  (hen  delivered  ; 
fur  it  Imth  been  repeated  before.  When  we 
CHMie  to  the  debate  and  %'oting  of  this^  we  brake 
the  wtit  into  several  parts. 

1.  When  the  good  a:.d  safety  of  the  king- 
dom in  g^nrrui  is  concerned,  itnd  the  whole 
4ingdom  is  in  danger,  Whether  it  ought  not  to 
be  defended  at  the  charge  of  the  wh6le  king- 
dom ?  And  agreed  it  \ias,  una  voce,  nuUo  can- 
tradicentfy  tiiat  it  ought.  2.  Whether  the 
chargfe  of  the  defence  inistt  not  be  co^mand- 
«d  by  the  king  ?  Which  was  also  agreed,  that  it 
xnigiit.  3.  W  hether  tt.e  king  was  not  the  sole 
Judge,  both  of  the  danger,  and  when  and  how  it 
was  to.be  prevented?  Wherein  my  brothers 
iiuiton  and  Crooke  did  agree  it  hkewise,  that 
be  was  sole  judge  of  the  danger.  What  their 
opinions  are  now,  and  wlierein  they  difler,  with 
their  good  leave  I  shall  examine,  and  their  rea- 
sons ^nd  differences;  (though  indeed  of  the 
kwgs  being  the  sole  jud^e,  in  ibeir  arguments, 
jny  brother  Crooke  spake  ncthmg  of  his  opi- 
nion therein,  nor  my  brnther  Hut  ton  nothing 
against  it.)  But  we  delivered  not  our  opinion 
upon  (be  bye;  nor  was  it  so  required  of  his 
majesty. 

It  was  then  also  declared  by  all  of  m,  that 
we  did  not  deliver  our  opinions  as  binding,  nor 
were  they  so  required  by  his  majesty ;  of  all 
which  I  dare  boldly  say,  his  majesty  was  truly 
joff»nned.  And  this  was  also  soon  after  pub- 
lished by  his  command,  and  s^cunded  by  my 
Lord  Keeper  anil  Lord .  Privy -Seal,  the  first  of 
them  u*»ing  many  arguments  and  soumi  collec- 
tions, delivered  it  in  charge  to  his  majesty's 
judges,  to  deliver  it  in  their  circuits,  which 
niigbt  hate  satisfied  any  that  did  not  respect 
their  own  private  benefit.  And  Mr.  Uamp- 
^len^  I  think;  of  all  hath  the  least  cavse  to  cniki- 
plain,  being  assdjsed  but  SOs.  a  contemptible 
sura,  in  respect  of  his  annaal  revenues,  to  bring 
4hi8  ctlse  to  jodgmeut :  yet  bis  ma^est/s  cle- 
menev  appears  to  be  great  herein^  in  that  be 
trould  not  debtn-  ant  to  qucstiofn  the  lawfulness 
tf£  it,  though  he  bat n  permitted  arcana  impfrii, 
nay,  itnptrium  ipsaWf  (^l  would  to  God  I  codld 
not  s<iy  even  too  Itcentiottsly)  to  be  debated  at 
this  bar ;  yet  I  sp^k  it  not  by  ^ay  of  repreben- 
iion,  but  admonition  to  tlie  coTsnsel,  who  are  to 
be  cuJT^mended,  in  that  they  have  done  tbehr 
duty  Taithfully  for  tliteir  clierit:  yet  I  riftiy  say, 
such  a  favelling  and  divivfg  into  thekine*s  reve- 
nae,  aod  secret  estate  of  princes,  itod  what  silo 
ceeding  kings  may  be,  or  may  do,  it  doth  not 
well  become  these  pre^nt  times :  it  woifld  rfot 
have  beenr  endured  iir  tlie  be^t  preceding  times. 
^  It  was  not  well  dorfe  to  doubt  saereedin^  p^. 
terity,  that  promise  as  mnch  as  any  of  tbeh' 
jiredccftfsors  Jnre  done  fof  the  good  <rf  the 


common wealtb.  It  is  not  well  to  clog  the  case 
with  So  many  precedeiUs,  impossible  to  be  I  ho-, 
roughly  observed;^  but  our  examph*,  I  hope, 
shall  be  a  bar  hereafter,  and  our  c<'.re  siinll  be 
to  pr<.vent  it^  being  a  great  hindrance  of  jus- 
tice, and  cause  of  great  expence  to  tlie  subjects 
long  attendance  about  their  causes  here ;  n  hich 
may  prove  a  greater  charge  than  in  providing 
&hips  fur  the  realm. 

I  come  to  the  case  now,  as  it  stands  in  judg* 
ment  before  us  ;    wlierein  my  method  shall  be« 

I.  To  examine  wh:it  the  case  is. — ii.  t  will 
give  my  opinion  of  the  case,  with  the  reasons 
thereof. — iir.  I  will  answer  the  objections 
made  against  it. — iv.  I  will  spe;\k  to  tlje  lega- 
lity and  form  of  the  writ  4  Aug.  the  Certiorari, 
the  Mittimu?,  and  Sci*  Fa*  out  of  tlie  Exche- 
quer. And  to  all  these,  with  w!j;\t  brevity  I 
can,  I  will  speak  according  to  the  wei^hi  of  the 
case,  where  variety  of  opini  ^ns  gives  just  ctiuse 
to  baLince  them  :  the  case  must  arise  out  of  the 
llccord,  and  must  stand  or  fall  upon  thtit. 

I.  For  the  case  itself;  and  then  in,  1.  I  will 
shew  what  danger  there  is,  that  is  the  ground 
of  the  charge.  2.  W  hat  things  there  are  to 
maintain  it :  as  for  other  things,  they  t'eiid  to 
the  destruction  of  the  case. 

1. 1  am  of  opinion,  that  the  danger  t)f  t\lt 
whole  kingdom  ought  to  be  exfTp^sSf  d  clearly ; 
for  else  the  grouud-wort  i'ailetb ;  for  if  ito 
danger,  no  reason  of  the  charce.  And  I  am 
of  opinion;  that  in  the  writ  4  Aug.  it  ought  to 
be  expressed;  and  not  in  the  Mittimus;  thongli 
as  my  brother  Jones  otiscrved,  the  Mittimus 
comes  time  enough  to  Mr.  Hampden  to  give 
him  notice,  yt the  was  not  liable  to  the  charge^ 
but  by  the  writ  4  Aug.  (1.)  It  is  olje'cted,  the 
danger  is  not  clearly  expressed ;  lor  it  is  not 
upon  words  of  certainty,  bat  by  way  of  unci?^- 
iainty,  *  Quod  datum  est  nobis  intelligi.*  (2.) 
For  the  causes  of  (he  writ,  that  it  hath  not  r<<- 
latioii  to  the  danger  of  (he  kingdom,  but  to  di^ 
fend  the  sea-coasts  agahist  pirates,  &c.  And 
thty  are  not  won  by  of  a  roVnl  navy,  as  brd- 
theV  Crooke  abo  observed. — Bat  1  hold  first, 
that  the  danger  is  sufbciently  expressed,  '  Cer- 
'  turn  est  sicuc  res  habet ;  datutn  nobis  est  in- 
'  telligi :'  A  thing  very  ordinary  with  tits  ;  and 
ift  all  former  writs  £x  relatione,  ^c.  '  Quod 

*  vul^ris  opinio  est,  &c.'  Althotfgh  my  lord 
chief  baron  paralleled  this  to  the  Case  of  Pa- 
tents, <  ex  certa  scientia,  kc'  which  is  nothing 
alike:  fiar  there  before  the  king  pass  away 
land,  lie  may  be  infi>rined  if  be  mhy  do  it :  btft 
I  bold,  as  tliis  case  is,  the  danger  will  not  per- 
mit it  to  be  examined,  wliethtfr  there  be  just 
cause  of  fears ;  for  then  it  might  re ceire  delay, 
which  is  dangerous,  and  the  kingdom  be  \<Sit 
whilst  «te  are  disptttirfe*  Aqd  then  for  ttte 
phrase  itself,  *  DatniA  est  nobis  inrelligi.'  It  k 
^utRcieut  that  the  king  knovi^  Ctiere  is  a  diinier; 
told  therefore,  if  it  hsd  been  on)y  *  intelfigi- 

*  m&s,*  aonB  can  ileny  but  it  bhd  been  sim^- 
cient.  And  wliat  difference  is  there  between 
<  inteiligimus'  and  '  datum  est  nobi«  intefligi  ?^ 
Tintt  lew  forth  tbe  knowledge  of  the  dunger. 
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and  this  sJ>e\vs  the  incaiH  whereby  he  doth 
know  it :  *  Ut  datum  e^t  uob'i^i  iiiteliigi/  This 
{[oes  farther  than  *  ex  auditu,  rumuir  est,  6ic.^ 
Therefore  unless  the  king  should  go  out  of  the 
kingdom  to  see  the  danger,  can  it  be  otlier- 
wise  expressed? 

(8.)  1  hold,  that  the  danger  itself,  with  ihe 
motives  in  the  writ,  are  sufticient. — The  motives 
are,  great  depredations  of  the  subjects  goods, 
end  lives:  but  it  is  not  upon  this  I  rest,  fur  this 
imth  relation  to  pirates  leading  many  Christians 
into  captivity.  These  are  good  motives,  and 
(iis  one  of  my  brothers  baid  well)  though  these 
have  relation  to  pirates,  yet  bdlum  piraticum 
points  at  as  much  terror  as  Hannibal  ad  port  as. 
—I  shall  not  rely  much  upon  that,  that  the 
enemies  of  Christendom  and  of  this  nation  did 
prepare  '  ad  mercatores  nostros  ulteriuG  mo- 

*  lestandV  nor  *  ad  regnum  gravaiid*  nisi  citius 

*  remedium  apponatur,  &c/  But  this  '  Con- 
^  sideratis  periculis  quse   undique  his  guerrinis 

*  tcmporibus  inmiinentibus  ita  quod  nobis   et 

*  subditis  nostris  defensionem  maris  et  regui 
'  nostri  omni  festinatione  qua  poterimus  con- 

*  venit,  &c/  shews  otherwise  than  for  the  pi- 
rate, this  defence  was  requisite.  Therefore 
the  next  clause  is  *  Nos  volentes  defensionem 

*  regni,  tuitionem  maris,  securitatcm  subdito- 

*  rum   nostrorum,    &c.'    And    therefore  that 

*  salva  conductione  navium  et  merchandizarum 

*  qus  ad  regnum  nostrum  Anglis  venerint,  et 

*  de  eodem  regno  ad  partes  exteras  transeunt, 

*  &c.'  takes  not  away  the  former  works,  nor 
limits  them. — As  for  the  clause  in  the  Mit- 
timus, I  stand  not  upon  it,  nor  that  '  Salus 

*  regni  et  populi  nostri  Anglise  periclitabatur, 


&c.' 


(4.)  Admit  there  had  been  no  preamble  nor 
exprcssment  of  danger,  I  hold  the  command 
it6olf  is  sufficient  for  setting  forth  the  danger, 
which  is,  that  the  ship  be  with  other  lus  ma- 
jesty's ships,  and  the  ^Ijips  of  other  his  majesty's 
subjects  at  Portsmouth  the  1st  day  of  March 
next  following ;  the   words  of  tlie  reconl  be, 

*  Exinde  cum  navibus  nostris  et  navibus  alio- 

*  rum  fidelium  suhditorum  nostrorum  pro  tut- 

*  tione  maris  et  defensione  nostrorum  elf  ves- 

*  trorum,  &c.'  And  particularly  to  express  the 
danger  is  not  necessary  ;  for  the  king,  the  sole 
arbiter  both  of  peace  and  war,  best  knows  it ; 
audit  was  the  pmctice  in  former  times:  and 
so  no  wisdom  for  the  king  to  express  the  dan- 
ger in  particular,  when  arms  usually  go  before 
heralds ;  nor  is  it  the  use  of  princes  to  compli- 
inent,  to  tell  the  enemy  they  will,  or  intend  to 
jovade  tlieir  lands.  And  therefore  I  hold, 
though  it  wight  be  more  clear,  yet  satis  est 
quod  suJfUU  :  I  in  my  own  conscience  am  sa- 
tisfied that  the  danger  is  cert&iu  enough  ex- 
pressed in  Che  writ.  And  so  I  have  done  with 
the  first  particular,  the  danger,  which  was  the 
ground  of  this  writ. 

(2.)  As  to  the  second  particular,  what  is  al- 
ledged  to  be  for  the  preventing  of  that  danger; 
my  brother  liutton,  and  my  brother  Crook, 
ivouid  have.it-to  be  rAi^ftfgt^f  money,  by  reason 
vf  that  clause  in  the  writ^  for  the  distribution 


of  the  surplusage.     But  the  record  is,  *  ad  a»- 

*  sidendum  omnes  homines  et  ad  contnbuen- 
'  dum  navem  vei   partem  navis  non  habenies, 

*  &c.'  which  shews  it  cannot  be -for  money, 
neither  is  there  any  colour  of  money;  for  it  is 
to  hnd  a  ship:  and  if  they  have  not  of  their 
own,  they  must  build,  or  buy  one  with  ilie»r 
money.  But  there  is  a  great  deal  of  difference 
between  payment  of  money  and  finding  of  a 
ship.  As  if  my  brother  Crooke  be  required  to 
find  a  light  horse  and  arms,  he  must  bay  one, 
or  hire  with  his  money,  if  he  hath  none:  but 
yet  the  charge  is  not  for  money,  but  that  be 
finds  a  licht  horse. — But  mv  brother  CrwkeS 
objection  is,  if  any  surplusage  remain,  it  &m 
be  divided ;  and  so  the  sheriff  is  to  detain  do 
part  of  it,  but  employ  it  for  the  pubhc  good, 
and  not  convert  it  to  bis  own  proper  b«nefiL 
To  this  I  answer,  that  this  shews  the  equality  of 
the  charges  which  is  fittest  to  be  by  paymert 
of  money. — My  brother  Crooke  hath  farther 
objected,  that  an  inland  county  cannot  huild 
a  ship  :  a  great  trouble  for  the  county  of  Buck.% 
so  far  from  the  sea,  to  build  a  ship.  To  tbis 
I  answer,  that  those  of  Buckinghamshire  may 
hire  a  ship,  if  they  cannot  build  one;  and  ike 
words  are  hut  pararCf  not  for  the  building  b»it 
preparing  a  ship  ;  and  it  is  not  meant  that  tbey 
should  build  it  there,  but  that  they  should  ron- 
tribute  to  the  building  of  a  ship  in  a  most  fit 
and  couvetiient  place. 

II.  I  shall  now  give  my  opinion  of  the  case, 
with  the  reasons  thereof.  The  king  knowing 
and  declaring  the  whole  kingdom  to  be  in  dan- 
ger, and  necessarily  requiring  his  subjects  to 
defend  and  provide  for  this  danger  at  $ea,  be 
may  thereupon  command  all  his  subjects  to 
prepare  ships  to  join  with  his  navy  royal  agtjns 
the  enemies  of  the  whole  realm,  to  defend  ibe 
whole  realm  :  and  it  is  clear  in  the  case,  and 
it  was  the  meaning  of  us  all,  that  the  king 
must  join  in  the  charge,  it  being  far  from  os  to 
excuse  the  king  from  his  ratable  part. 

My  reasons  that  the  king  may  thus  chai]gf 
his  subjects  to  join  with  him  in  the  defence  of 
the  kingdom,  are  these. — 1.  The  defence  oj 
I  lie  kingdom  must  be  at  the  charge  of  iw 
whole  kmgdom  in  general.  2.  The  power  of 
laying  this  charge  is,  by  the  policy  and  fiioda- 
mental  laws  of  this  kingdom,  solely  investtd  in 
the  king.  3.  The  law  that  hath  given  the 
power  to  the  king  to  do  these  things,  l»th 
given  him  means  to  put  these  things  in  exe- 
cution. ^ 

And  as  to  all  these  I  shall  ground  mys^J 
upon  authorities  in  law,  and  precedents  in  "> 
ages.  , 

1.  That  the  defence  of  the  kingdom  rauJt 
be  at  the  chai^ge  of  the  kingdom,  I  shall  pro'ff* 
(I.)  FtffA  the  law  of  nature,  which  is,  ib« 
every  tmng  in  nature  ought  to  defend  itself. 
(2.)   From    the  rule  of  reason:   for  *  Qaod 

*  omnes  tangit,  ab  omnibus  ^upportari  debet. 
(S.)  From  the  true  use  of  all  that  vre  enjov, 
wldcli  must  be  abused,  if  not  employed  to  and 
for.  the  good  also  of  those  that  come  tftcr  ^* 
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and  necessary  it  is  for  our  posterity  to  Imve  nil 
bure  and  safe.  A  good  patieut  will  spare  ^ome 
blood  to  preserve  his  own  health  ;  and  a  good 
husband  will  spare  some  of  his  best  ground  for 
ditches  Bud  fences  to  preserve  the  rest;  and 
he  is  an  ill  hu^aud  that  finds  not  safety  in  that 
he  doih.  (4.)  From  the  law  of  property :,  as 
every  one  hath  a  pcu'ticular  property  in  his  own 
goods,  so  every  on^  bath  a  property  in  general 
in  another  man's  goods,  for  the  common  good. 
For  the  commonwealth  hath  a  property  in 
every  man's  goodsiy  not  only  in  time  of  war,  but 
also  in  time  of  necessity  in  time  of  peace. 
Therefore  if  any  man  take  away  my  goods  with- 
out my  consent,  I  have  my  action,  and  recover 
damage.  Doctor  and  Student  saith,  Both  a 
trespass  of  lands  and  gooda  is  punishable  by  in- 
dictment, and  trespass,  at  the  king's  suit  as 
well  as  at  the  subject's :  and  this  is  by  reason  of 
the  public  interest  the  king  hath  in  every  sub- 
ject's goods  for  the  common  good. — Now  the 
rule  and  maxim  before  so  clearly  and  fully  put 
and  agreed  by  all,  is,  that  in  case  of  necessity 
that  k  apparent,  the  subject  ought  to  defend 
the  kingdom.  And  my  brother  Crooloe  agrees 
in  case  of  danger,  so  it  be  eminent,  all  men 
are  bound. in  their  persons  and  estates  to  de- 
fend the  kingdom  ?  and  he  says  then  they  must 
exponere  se  et  sua  :  I  think  he  means  a  man 
that  takes  a  journey  may  carry  his  money 
with  him,  ie  et  tua  :  or  else  he  means  the  king 
cannot  command  their  money  without  their 
consent:  of  which  I  will  speak  in  its  proper 
place. 

2.  I  come  now  to  the  second  part  of  my  ge- 
neral head,  which  is  the  power  of  laying  this 
charge.  By  the  fundamental  laws  and  policy 
of  this  kingdom,  the  sole  interest  and  property 
of  the  sea,  &c.  is  in  the  king.  I  will  not  speak 
of  this  monarchy,  this  is  rather  fit  for  civilians, 
historians,  or  the  pen  of  a  divine,  than  a  judge 
at  Westminster-hftll  :  nor  will  I  speak  of  the 
division  •  of  monarchies  :  the  poets  say  that 
Saturn  was  the  first  founder  of  kingdoms.  Only 
this  I  will  say,  that  fur  the  exceUency  of  the 
government  of  xhis  kingdom,  through  God's 
blessing,  none  are  more  happy  than  we.  Look 
and  see  iu  other  nations,  and  tell  me  if  you  can 
find  out  any  place  where  they  can  and  do 
enjoy  those  mercies  of  peace  and  plenty  which 
vre  do ;  so  as  we  may  justly  say,  *  O  fprtunatos 
'  nimium  bona  si  sua  norunt  Britannos  !'  Nor 
will  I  perplex  myself  with  the  original  of  the 
nation  and  monarchy;  some  stories  are  faba- 
lous,  others  doubtful,  not  any  so  clear  as  to  set 
it  forth  certainly,  though  they  speak  truly  what 
is  sufficient  for  us  to  know ;  nor  is  he  the  poorest^ 
'  Qui  non  potest  nuaierare  pecus,'  nor  he  one 
of  the  worst. gentlemen  that  cannot  shew  the 
original  of  his  pedigree.  The  excellency  of 
this.monarchy  is,  that  it  is  sufficient  it  is  a  mo- 
narchy;  and  that  it  is  most  true  whatFortescue 
saith  of  our  laws.  I  agree  that  Fortescue  was 
a  lord  chief  justice  in  Hen.  6*s  time,  but  not 
chancellor  of  England.  3ea  and  land  make 
but  one  kingdom,  and  the  king  is  tponsus 
regni ;  Magdalen  College  Case^  sir  Job.  Da- 


vies*  Reports,  stat.  24  Hen.  8,  1  Eliz.  and  1 
Jac.  The  soil  of  the  sea  belongs  to  tbe  king, 
who  is  lord  and  sole  proprietor  of  them ;  and 
good  reason  why  he  should,  as  is  well  main- 
tained" by  Mr.  Selden,  that  worthy  and  learned 
author  of  Mare  Clausum  ;  and  I  hope  shall  b^ 
by  his  majesty  maintained,  with  the  sovereignty 
of  the  !^ea:  and  without  a  navy  this  authority 
can  do  but  little  good. — ^The  sing  holds  thia 
diadem  of  God  only,  all  others  hold  their  lands 
of  him,  and  he  of  none  but  of  God :  but  this 
is  but  to  light  a  candle  for  others.  From 
hence  only  I  will  observe,  that  none  other  eaA 
share  with  him  in  his  absolute  power. 

A  parliament  is  an  honourable  court ;  and  I 
confess  it  an  excellent  means  of  charging  the 
subject,  and  defending  the  kingdom  ;  but  yet 
it  is  not  the  only  means.  An  honour  tbe  lost 
parliament  was  pleased  to  bestow  on  me, 
which  never  any  shall  with  more  respect  re- 
member than  myself,  when  they  were  pleased 
to  chuse  me  for  their  Speaker.  And  as  my 
brother  Hutton  said,  I  conceive  it  a  fit  way  te 
charge  tbe  subject ;  and  I  wish  that  some,  for 
their  private  humour,  had  not  sowed  the  tores 
of  discontent  in  that  field  of  the  common- 
wealth, then  might  we  have  expected  and 
found  good  fruit.  But  now  the  best  way  to 
redeem  this  lost  privilege  (for  which  we  may 
give  those  thanks  only)  is  to  give  all  opportune 
appearance  of  obedience  and  dutifulness  to 
his  majesty's  command.    The  two  bouses  of 

fmrliameot  without  the  king  cannot  make  a 
aw,  nor  without  his  royal  assent  declare  it : 
be  is  not  bound  to  call  it  but  when  he  pleaselb^ 
nor  to  continue  it  but  at  his  pleasure.  Cer- 
taii^ly  there  was  a  king  before  a  parliament, 
for  how  else  could  there  be  an  assembly  of  king, 
lords  and  commons  ?  And  then  what  sove» 
reignty  was  there  in  the  kingdom  but  thisf 
His  power  then  was  limited  by  tbe  positive 
law ;  then  it  cannot  be  denied  but  originally 
the  king  had  tbe  sovereignty  of  the  whole  king* 
dom  both  by  sea  and  land,  who  hath  a  power 
of  charging  the  whole  kingdom. 

3.  1  he  law  that  hath  given  that  power,  hatk 
given  means  to  the  king  by  this  authority  te 
put  it  in  execution.  It  is  a  very  true  rule, 
the  law  commands  nothing  to  be  done,  but  i^ 
permits  the  ways  and  means  how  it  may  be 
done;  ebethe  law  should  be  imperfect,  lame 
and  unjust :  therefore  the  law  that  hath  given 
the  interest  and  sovereignty  of  defending  and 
govemine  the- kingdom  to  the. king,  doth  also 
give  the  king  power  to  charge  his  subjects  for 
tbe  necessary  defence  and  good  thereof.  And 
as  the  king  is  bound  to  defend,  so  the  subjects 
are  bound  to  obey,  and  to  come  out  of  their 
own  country,  if  occasion  be,  and  to  provide 
horse  and  arms  in  foreign  war ;  and  such  are 
compellable  now  to  find  guns  instead  of  bows 
and  arrows,  so  ammunition,  as  powder,  shot, 
&CC.  Then  if  sea  and  land  be  but  one  entire 
kingdom,  and  the  king  lord  of  both,  the  subject 
is  boufid  as  well  to  the  defence  of  the  sea  as  of 
the  land  ;  and  then  all  are  bound  to  provide 
shipfli  men,  ammuoition,  victuab|  and  nece»- 
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Varies  for  that  defence.  And  for  us  iblanders, 
it  is  most  necessary  for  us  to  defend  ourselves 
ac  sea:  therefore  it  was  the  great  argtiment  in 
1580,  trhethrr  it  was  best  to  fight  with  the 
rojfal  and  invincible  navy  or  Armada  of  Spain 
at  sea,  or  suffer  them  to  land  ;  and  it  was  re- 
solved clearly,  that  it  was  better  to  figiit  Kith 
them  at  sea,  though  we  lost  the  battle  and  our 
•hips,  than  to  sufier  them  to  land. — But  then 
there  was  Hannibal  ari  pp^^/«.  To  this  I  shall 
Answer  afterwards.  But  here  the  maritime 
feovrns  shall  not  help  the  inland,  nor  the  inland 
the  aaaritime,  but  each  of  them  bear  their  owti 
charge,  and  defend  themselves.  But  of  this  I 
fthall  likewise  speak  hereafter;  yet  undoubt- 
edly it  is  reasonable  that  both  should  joii|  to 
4efend  the  kingdom  in  case  of  necessity. 

Now  I  shall  eudearour  to  prove  this  clearly 
hj  authority  in  law,  nnd  precedents  in  all  ages. 
And,(l.)  It  is  a  great  authority  in  law,  that 
there  is  bo  express  authority  against  it:  though 
tliere  have  been  some  books  cited  by  my  bro- 
ther Htttton  and  my  brother  Crooke,  (which  I 
•hall  answer  in  their  due  place,  amongst  other 
•bjections)  yet  there  is  not  one  authority  or 
opinion,  much  less  resolution  or  judgment,  in 
necessary  time  of  danger,  that  sars,  the  king 
nay  not  charge  tlie  subjects  for  defence  of  the 
kingdom.  (3.)  All  these  authorities  that  proTe 
the  king  is  trusted  with  the  defence  of  the 
kingdom,  and  in  divers  cases  give  him  aid, 
taxes,  subsidies,  &c.  prove  that  the  subject  is 
liound  in  case  of  danger  and  necessity,  to  pay 
them  to  the  king  for  defence  of  the  kingdom. 
(8.)  Ail  the  autlmrities  of  murage,  pontage, 
aalt-petre,  ^c.  shew  that  for  the  good  of  the 
public  the  king  is  interested  in  the  estates  of 
the  subject,  and  may  charge  them  ranch  more, 
if  for  the  well-being,  than  where  the  being 
itself  of  the  commonwealth  is  at  stake  and  hi 
danger.  (4.)  Tlie  authority  of  commandiiig 
the  persons  of  the  subjects  to  come  out  of  their 
own  countries  proves  it.  The  power  of  com- 
manding tlie  |^«r9on  of  the  subject  into  foreign 
parts  is  in  the  king  ;  much  more  the  state  of 
men  should  be  at  rns  commami,  in  case  of  ne- 
cessary defence  of  the  kingdom.  (5.)  All  the 
commissions  of  arraying  men  in  £d.  1,  Ed.  9, 
£d.  d,  Ed.  4,  Hen.  7,  «id  Hen.  8'«  times,  kc. 
are  grounded  upon  the  same  reason^  aad  wem 
cat  for  the  necessary  defence  of  tlie  kingdom. 
These  writs  are  not  to  command  the  person, 
but  a  ship  only,  '  joxtm  facultaitcs  saat ;'  which 
are  answerable  in  season  ••  the  antieot  prece- 
dents. 

From  aachorities  I  come  to  peeeedents ; 
though  the^  be  net  jud^ents,  yet  they  shew 
the  practice  of  the  law :  and  what  better  bock 
have  we  in  the  law  than  the  book  of  precedents, 
er  wiiat  is  there  of  note  aothoritT  than  tlmt, 
for  we  have  not  the  twelve  tablet  for  o«r  com- 
mon laws  ?  The  common  law  is  but  the  com- 
mon usage  of  d)eland;  and  therefore  the  prece- 
dents alledged  by  the  king's  couns^  are  of  gocd 
autliority  to  prove  the  laws  in  thia  case :  where- 
in I  shall  not  nadie  the  particulars^  they  have 
'becQ  wett  remembered  hf  Jiff«  Atlccnef  and 


Mr.  Solicitor:  but  I  will  mention  the  tub- 
staitce  of  them. 

The  first  sort  of  precedents  were  before  the 
Conquest,  in  the  times  of  Kdgnr,  Alfred,  KiiieU 
dred,  £cc.  the  use  was  to  detenri  tlie  kin|Hiim 
at  the  charge  of  the  whole  kin^iom,  bf  the 
edict  of  the  kin^;.  A  strong  inference  from  tiie 
precedent  of  the  grant  to  the  clergy  and  charch 
of  divers  privileges,  with  these  ette)nioii9  of 
Puntiom,  dec.  in  the  times  of  Edgarj  Altrcd, 
and  Etheldred,  £rc. 

The  coancii  6f  Enoch  in  Edgar's  thne ,  aboot 
606,  mentioned  by   the  learned  antiquary  sir 
Henry  Spelman,  h,  510.    And  after  tho>e  fol- 
lows *  h»  sunt  constitution ee;  &c.*  (o.  ai3,  in 
which  arc  excellent  things,  good  for  cluitch  and 
common-wealth,  cap.  23.     NnvUlH  Expetli- 
tiones»  if  it  be  no  act  of  parlismeot,  yet  no- 
thing is  more  like  an  act  of  parltaitient :  takt 
the  phrase  of  those  times,  attd  certainly  it  was 
either  an  act  of  parliament,  or  a  jiroofofilie 
hint's    power,  that    wiifamit   parliament,  he 
might  charge  the  subject  for  the  defrace  ef  t^« 
kingdom  in  case  of  danger.    And  the  asrd  ex- 
pedition  is  used  for  war,  and  sometime!  ibr  ih 
ar.my,  as  Cassiodoras  giving  the  r^soo  of  dR 
name  says.    In  the  third  nlaoe,  it  shews  d^ 
practice  of  the  kin^s  of  England  to  chargk  lk«r 
subjects  for  the  defence  of  the  kingdom  in  c«« 
of  danger.— Now  if  this  charge  of  l>ane|ehbt 
not  taken  away  bjr  any  of  the  acts  of  psrli*- 
meat,  it  remains  stdl,  saitb  my  broiher  Hrt«. 
And  so  I  think  it  doth,  or  somethhig  ia  hw  o* 
it;  for  it  is  not  taken  away  by  any  act  of  pt^ 
liament* 

In  these  precedents,  observe,  (1.)  Thattwy 
are  all  epon  the  same  common  remon  thst  d»» 
is.  (8.)  These  writs  are  not  limited  fortliwr 
number  or  time ;  ao  they  prove  the  power  wm 
in  the  king  to  chatge  bis  subjects.  (8  )  In  (b»e 
precedents,  some  were  to  inland  coenties  * 
bucks,  Huntmgdon,  Bedford*  Leicester^  Ot- 
ford,  Berks^  &c.  And  though  t*»ey  went  not 
generally  to  all  coonliesat  one  time,  yet  tbc^f 
v^ent  to  tliCffl  as  occmion  was.  And  If »» 
danger  had  r«qatted  ir,  the  king  might,  it  R 
^dsed,  hate  aentto  sH  as  well  as  te  some. 

Bat  became  there  was  ntter  aay  time ^  when 
aU  the  ammunition  in  the  kirifdom  wis  drstt 
at  one  time  tc  one  piece,  may  k  nec  tlfcrw'* 
be  done?  the  commanding  scmetimes  of  (^f 
sofhCfimes  ef  aimther,  is  an  argmaent  tlwy  wj 
be  idl  ooammnded  as  occasmn  reyiffg-  J* 
mit  baiM  my  opimcm  upCD  canfo«d]rf»tis«> 
but  on  matters  digested,  on  prici*»»»*  ** 
weight,  the  chiefen  m  respect  <rf  iim«  r  i"*  "^ 
the  making  of  Mi^a  Ghvrta,  9  He*.  9,  ^^  '^' 
3,  m.  48, 18  Hen.  3,  m.  7, 1*  Erf.  «, ».  ^'»  -' 
£d.  *,  m.  4,9S  Ed.  1,  m.  Id,  ami  many  •»«» 
in  Ed.  l*atmie,  tkcre  ie  prwin§  «aitt*irtj» 
towards  the  mftimenance  afthe  smk-cnmvt  mw 
inhmd  tf»wns,  as  9$  Ed.  1,  m.  13,  tfce tbfcottt 
Robertabfidge's  case  is  a  fuU  pr^cedem,  «^ 
withseandii^  aO  that  hath  ke«nr  said  #gs^  i'- 
So  9  Ed.  8,  pars  1,  20  Ed.  9,  m.  f ,  t  Ed.  3» 
Scot.  RoU.  ?  Ed.  8,  nr.  %  1»  W.  3/  at.  16, ^» 
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8,  ID.  S4,  S.5  £d.  3,  Rot.  Frauc.  m.  0,  25  E4, 3, 
1  Ud.  a,  I  Hed.  4.  Yet  Hen.  4  had  as  luuch  rea- 
$011  to  piease  the  people  as  any  king  of  England. 
So  in  lieu.  5's  tiipe,  though  busied  in  the  gturi- 
ou!i  cquque^U  of  France,  or  rather  recovery  of 
France  ;  God  forbid  we  should  see  such  times. 
So  ia  the  times  of  £ii.  4,  Hen.  6,  Hen.  7,  and 
Hea.  8,  by  way  of  offensive  war,  writs  and 
comniis&ions  to  their  suiijects  to  contribute  to- 
ward it.  So  iu  queen  Eliz.'s  time,  commissions 
towards  the  maintenance  of  the  kingdom.  11 
£iiz.  41  £liz.  a  commission  to  the  earl  of  Not- 
tingham. In  1588,  letters  from  the  lords  of  th« 
eouiicil,  which  letters  bad  the  queen's  writs  in 
them. 

But  iQy  brother  Crooke  answered  all  these 
vitli  this  rule  of  lav,  '  Judicandum  est  legibus 
'  noQ  exemplis.'  To  this  I  answer,  that  exam- 
ples ai^d  precedents  are  good  law  ;  they  are  au- 
thorities out  of  the  law,  and  what  of  more  cer- 
tainty i  Digest  of  writs,  tiiese  are  ihter  oracula 
kgis,  precedents  dcawh  up  by  clerks ;  though 
they  pass  sometimes  sub  sikMtio,  yet  are  they 
good  authorities  in  the  law.  Tbe  abbot  of  Ro- 
bert^bridj^e's  case  is  a  precedent  of  great  autho- 
rity. But  it  is  aliedged,  no  precewnt  goes  to 
inland  counties.  I  answer,  in  truth  the  preco- 
dents  uie  quite  otherwise  ;  for  ordinary  defiance 
they  go  to  maritime  counties  oniy,  but  when  the 
danger  is  general,  to  inland  counties  also,  and 
after  another  manner.  For  this  I  refi^ryou  to  my 
brother  Weston's  argument :  These  could  not 
be  so  frequent;  for  first,  such  danger  was  but 
seldom :  Secondly,  We  had  then  double  hosti- 
lity, OMC  from  France  by  sea,  another  from 
Scotland  by  land.  Examine  the  precedents 
therefore. 

Another  observation  that  my  brother  Crooke 
made,  is  this,  tl^it  we  are  compellable  by  our 
persons  and  arms,  but  not  with  any  sum  of 
money.  I  answer  witli  my  brother  Jones,  that 
bona  corporh  areabove  bona  Jortuiue  ;  but  this 
power  of  liberty  to  command  the  persons  of 
iiis  subjects,  he  agrees  is  in  the  king ;  then  I 
say,  more  reason  that  their  estates  should  be 
in  Uis  power  in  this  cnse  of  defence.  Besides, 
the  precedents  warrant  the  quite  contrary,  and 
wages  have  been  paid  tbe  soldiers  by  the  sub- 
ject in  this  case. 

III.  The  third  thint;  I  shall  do  in  this  case, 
is  the  nnsivering  of  dll  the  objections  which  have 
beei^  nia<Ic  agiunst  it,  which  were  three. 

1.  That  this  writ  was  against  the  common 
law.  2.  That  it  was  against  tiie  statute  law. 
3.  That  many  inconveniences  will  grow  thereby. 

1.  It  is  against  the  common  law,  beaiuse  it  is 
without  precedent:  this  is  the  first  of  this  kind 
since  the  Conquest;  and  where  there  is  no  pre- 
cedent, the  law  will  not  hear  it ;  Littleton,  ful. 
33.  Lord.  Col^e's  comment  upon  it :  and  tliey 
put  divert  cases,  to  the  same  purpose,  I  an- 
swer, that  there  are  precedents  for  it,  and  tlie 
law  is  so,  that  the  king  may  charge  his  subjects 
towards  tiie  defence  or  the  kingdom  in  this  case. 

S.  The  second  objection  is,  that  it  is  against 
ih^  freedom  of  the  subject,  wlip  hath  a  \m% 


propi'fty  in  his  goods,  wl/ich  cannot  he  takeit 
Hway  without  his  actual  or  implied  ooiisont. 
Lambert,  fol.  994.  Mag.  Char.  \f  king  Jolm, 
Mat.  Paris,  fol.  t  \^,  Fortcscne,  io\.  9,  cap.  13« 
Ike,  13  lien.  4,  the  Chamberlain  of  Landen's 
caM,  Keg'  fol.  12?,  Fitz-iiorb.  Na.  Br.  dco.  I 
answer,  tliat  the  authority  of  Lambert  rehears- 
ing the  laws  of  the  Conqueror,  is,  *  Volumus  et 

*  concedimus  ut  omnes  liberi  homines  totios 
'  mom^rchisB  rrgni  nostri  habeant  et  teneant 
'  terras  suas  et  possessiones  soas  bene  et  ia' 
^  pace,  hberas  ah  omni  exactioBe  injitsta,  et  ab 
'  omni  tallagio,  ita  quod  nihil  exigativ  irel  capi- 
'  atur  nisi  per  commiwe  coocihum,?  he.  It 
cannot  be  construed  that  they  should  not  b^ 
charged,  but  th^t  they  should  be  free  from  all 
uojust  taxes.  The  king  is  not  concluded  by  the 
subsequent  words  *  omof  tallagium ;'  this  can* 
not  be  so  general,  but  the  king  may  impose  just 
charges  towards  the  necessary  defence  of  the 
whole  kingdom.  For  this  is  meant,  as  by  the 
word  taiUage  plainly  appeareth.  ^  Tallagium  * 
is  derived  from  a  French  word,  and  is  in&ed  » 
cutting  word,  and  therefore  <  injusta  exactio ;' 
which  sbevs  that  for  the  most  part  it  is  taken  in 
the  worst  sense,  and  as  my  brother  Creoke  said 
it,  the  manner  of  expounding  it  must  be  from 
tke  law.  But  my  brxuher  Crooke  quite  left  oul 
these  woods  IbUowiog  that  deelare  and  expound 
the  former,  viz.  <  Statuimus  et  firmiier  prsscipi- 
'  mus  ut  omnes  liberi  homines  totius  regni  prssd* 
'  sint  firatres  conjurati  ad  monarchiam  nostratn 
'  pro  yiribus  suii  et  facultatibus  contra  inimiooa 

*  pro  posse  suo  defeodend'  et  viriliter  servand'/ 
&c.  whereby  it  is  apparent,  (1.)  That  the  king- 
dom^is  to  be  defended  by  the  whole  kingdom 

<  pro  facultatibus '  with  their  goods,  as  well  as 

<  viribus'  with  their  persons.  (2.)  Ii  comes  after 
the  chapter  of  tenure  and  services,  by  whicls 
they  ore  bound  to  defend, '  terras  et  bonores 

<  suos,'  &e.  which  shews  that  he  meant  not  to 
discharge  any  from  the  general  charae  of  d^ 
fending  the  kingdom  in  case  of  necessity. 

The  next  objection  is  the  charter  of  king  John, 
'  Nullum  tallagium  imponatur  nisi  per  com* 
'  niune  concilium.' 

I  answer,  the  words  are  concerning  tbe  de- 
fence of  his  own  person,  and  not  the  kingdom ; 
and  therefore  it  is  excepted,  *  nisi  ad  redimen- 

*  dum  corpus  nostrum  ;*  and  in  tiie  original  act 
these  words  are  left  out.  ■  Scotaee,  murage,  and 
other  aids  there  mentioned,  shews  that  only 
those  were  meant,  that  were  of  private  benefit. 
They  were  not  to  be  imposed  by  the  king  upon 
any  subject,  without  parliament,  but  not  to  bar 
hiojself  fromiayhig  such  as  were  for  the  publioi 
good. 

The  next  authority  that  was  objected,  wAs 
Fortesciie,  which  was  mf>st  pressed  and  insisted 
on  by  my  brother  Crooke.  Before  I  jcome  to 
the  words  themselves,  note  (1.)  The  time  when 
be  wrote  that  book,  it  was  after-  all  the  acts  of 
parliament  that  took  away  the  royal  power  ;^ 
yet  it  did  not  mention  tliem,  wi  as  must  needs 
relate  to  the  common  law.  It  was  writ  when 
the  civil  wars  were  be^een  the  two  houses  of 
York  and  Laacastcr^  and  he  himtttlf  wtis  ia 
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vxile;  no  time  then  to  displease  the  people. 
{It.)  It  shews  the  difference  between  kiugdoms, 
when  a  monarch  rales,  that  challengeth  all 
power  over  his  subjects,  siud  a  monarch  that 
governs  according  tu  the  positive  laws.  The 
words  that  seemed  to  be  against  this  charge  are, 
M,  9f  cap.  36,  *  Rex  Anglic  poiiiice  imperans 
^  gentisuae  ncc  legem  ipse  sine  subditorumas- 
<  sensu  mutare  poterit,  nee  subject um  populum 
"*  renitentem  onerare  impositionibus  peregrinis.' 
cap.  13,  foL  d^,  '  Rex  caput  corporis  politici 
*■  mutare  non  potest  leges  corporis  iilids  nee 
'  ejusd'popuU  substantias  proprias  subtrahere 
*■  reclamantibus  cis  aut  invitis.*  And  cap.  36, 
foL  84,  which  my  brother  Crooke  says  is  the  ex- 
press authority  in  hoc  individuo;  the  words  are, 

*  Rex  regui  An^hs  ibidem  per  se  aut  ministros 

*  tallagia  subsidia  aut  quovis  ooera  alia  imponit 

*  legibiis'suis  aut  le^es  eonun  mutat  vel  novas 

*  condit  «)ine  concessione  vel  assensu  totius  reg- 

*  ni  sui  in  parhamento  suo  expresso,'  &0. 

From  tbem  all,  I  take  the  true  meaning  of 
lum  to  be;  and  I  hold,  (1.)  That  the  kingdom 
ought  to  be  governed  by  the  positive  laws  of  the 
land;  and  that  the  king  cannot  change  or  make 
new  laws  without  a  parhament.  -  (2.)  That 
the  subject  hath  an  absolute  property  in  his 
^oodfl  dnd  estate,  and  that  the  kmg  cannot  take 
Uiem  to  his  own  use.  ^  (3.)  That  for  his  own 
use  he  cannot  lay  any  burden  upon  bis  subjects, 
tvithoul  the  subject's  consent  in  parliament. 
(4.)  That  for  the  benefit  of  trade,  the  king  may 
lay  fitting  impositions,  and  may  command  that 
wnich  is  for  the  necessary  defence  of  the  king- 
dom ;  which  is  no  command  of  charge,  but  com- 
mand of  employing.  (5.)  I  answer  therefore  to 
the  great  objection,  that  the  liberty  of  the  sub- 
ject is  lost,  and  (he  property  is  drowned  which 
they  have  in  their  estates. 

First,  I  say,  all  private  property  must  give 
way  to  tiie  public ;  and  therefore  a  trespass  to 
private  men  may  be  punished  by  indictment, 
iiecause  it  is  an  offence  of  the  public  weal :  and 
though  every  man  hath  a  property  in  his  goods, 
yet  he  must  not  use  them  in  detriment  of  the 
Commonwealth.  A  man  may  give  his  grass  or 
corn  away  in  the  field,  or  when  it  is  in  his  barn : 
but  if  he  will  cut  it  unusually,  or  burn  or  de- 
ftroy  his' corn,  or  if  he  throw  bis  goods  into  the 
sea,  that  they  may  perish,  these  are  crimes  pu- 
nishable by  the  common  law :  so  is  tninsporting 
of  goods,  commodities,  agaiust  the  public  good : 
therefore  the  directions  of  the  statutes,  for  the 
restraint  hereof,  are  from  the  common  law. 
And  the  reason  of  this  is,  because  the  public 
property  must  take  place :  and  if  in  petty  busi- 
ness it  may  be,  then  much  more  in  time  of  pub- 
lic, and  great  necessity  and  danger.  And  it  is 
rather  an  averment  of  the  subjects  property, 
that  iu  case  of  necessity  only  they  may  be  taken 
away,  than  contrary  to  it. — My  brother  liut- 
tou  and  my  brother  Crooke  agree,  that  all  are 
bound  in  case  of  necessity  exponere  se  el  sua,  to 
defend  the  kingdom;  and  may  not  the  king 
eonmaand  a  part,  with  more  reason  than  all? 

In  the  nei^t  place,  I  shall  remove  a  scandal 
that  hath  bteo  put  upon  the  king,  how  that  hit 


majesty  hath  meant  to  make  a  private  per- 
sonal profit  of  it. — What  he  bath  done  is  well 
known ;  and  I  dare  confidently  ssy,  all  h«th 
been  spent, without  any  accountto  himself, and 
that  his  majesty  hath  been  at  great  charge  be* 
sides  towards  the  same  :  and  I  heard  it  from 
his  own  royal  mouth,  he  spake  it  to  ooe,  and 
my  lord  Bramps'on  can  testify  as  much,  that 
be  said,  it  never  entered  into  his  thoughts  to 
make  such  use  of  it;  and  therefore  said,  ht 
was  bound  in  conscience  to  convert  it  to 
the  use  it  was  received  for,*  and  none  other; 
and  that  he  would  sooner  eat  the  money,  than 
convert  it  to  his  use.  Therefore,  he  that  thinks 
the  king  made  a  revenue  of  it,  doth  highly  slan- 
der  his  majesty.  But  let  kings  be  as  David 
was,  men  afler  Ood's  own  heart,  yet  they  will 
not  want  a  Shimei  to  rail  on  them. 

But  though  (blessed  be  God)  his  majesty  ii 
so  gracious  and  loving  to  his  subjects,  and  so 
just,  that  we  need  not  fear  he  will  charge  tbem 
but  upon  urgent  necessity ;  yet  we  know  not 
what  succeeding  ages  will  do. — It  is  not  well  to 
blast  succeeding  ages;  and  if  they  should  heiv- 
after  charge  unreasonably  without  caose,  yet 
this  judgment  warrants  no  such  thing.  Agaiu, 
it  is  no  argument  to  condemn  the  true  use  of  a 
thing,  because  it  may  be  abused.  And  again, 
the  law  reposes  as  great  trust  in  the  kioj;  as 
tliis.  The  king  may  pardon  all  offences;  baiif 
he  should,  then  none  should  he  safe.  Tlie  king 
may  make  peace  and  war  at  his  pleasure:  but 
yet  stiould  he  make  peace,  when  peace  wouli 
ruin  us ;  or  war,  when  war  would  undo  us ;  it 
would  be  worse  than  this.  Therefore  it  caonot 
b^  suspected,  that  the  king  will  do  any  tbiof 
against  law  and  tlie  public  good  of  the  kiog* 
dom :  tlierefore  the  law  says,  the  king  can  do  no 
wrong ;  for  he  is  sponsus  regni,  as  in  Magdaleo 
College  case. 

Then  thfcy  object  Clark's,  and  the  chamber- 
Iain  of  London^  case.  These  cases  are  nothing 
against  this,  but  rather  for  it.— The  record  of 
14  Ric.  2,  rot.  60,  B.  R.  Lever*s  case,  in  an  ac- 
tion of  trespass,  for  taking  away  his  goods, 
without  his  consent,  had  judgment  to  recover 
in  Durham. — But  the  case  was  this :  one  Lever 
of  Durham  brought  his  action  against  anotber 
for  entering  into  his  house,  and  taking  away  bis 
goods  and  60/.  in  money  ;  the  defendant  plead' 
ed  Not  Guilty,  and  the  jury  upon  a  special 
verdict  found  that  the  defendant  took  away  bis 
money,  but  upon  this  occa&iun :  tlte  Scots  bad 
invaded  the  realm,  and  were  in  Durham,  sod 
could  not  be  gone  without  a  certain  sum  of 
money :  whereupon  the  inhabitants  assembled, 
and  amongst  the  rest,  the  plaintiff  was  one; 
and  they  made  an  order  to  abide  the  ordinance 
of  the  greater  party  which  was  to  give  the  Scou 
ttie  money  desired;  and  beaiuse  the  moaey 
was  to  be  paid  presently,  ready  down,  there- 
fore they  made  another  order,  to  search  io  all 
men*s  houses,  and  take  away  what  money  thejr 
found ;  and  according  to  which  the  defendant 
searched  the  plaintiflTs  house,  and  took  awaj 
60/.  and  because  it  was  without  content  tba 
plaintiff  had  judgmeot  in  Durham  s  battipoa 
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I  lie  special  verdict  it  was  reversed  in  the 
King's- Bench,  Uccause  it  was  with  his  consent.  | 
Indeed  the  reasons  fiefe,  Ist,  hecause  he  had 
sulHcifcnt  remedy  against  the  communalty  of 
Durhum,  and  iiti\y,  because  he  did  it  as  a  ser* 
vant. 

But  I  answer^  1st,  Thnii::h  the  ordinance 
was  good  by  consent,  yet  it  toilowed  nt>t  that  it 
was  void  without consc^it;  the  question  i*  ihcre 
only,  whether  good  by  consc.it.  2dly,  It  fol- 
lows not  but  that  all  no  en  without  coi>^ent  are 
bound  to  contribute  towards  a  general  charge 
for  necessary  defence. 

Another  objection  made  by  my  brother 
Crooke  was  2  Ric.  2,  pars  1,  where  all  the 
lords  and  sages  met  together  aflcr  parliament, 
and  it  was  agreed  by  them,  that  they  could  not 
charge  the  commons  without  parliament;  that 
this  was  a  declaration  of  the  law  in  parliament^ 
a:id  almost  equivalent  to  an  act  of  parliament. 
I  answer,  (1.)  Chat  this  was  no  ac%  but  a  decla- 
ration in  parliament  of  the  law,  and  intteed  no 
declaration,  but  a  relation  by  the  ch^tncellor. 
(2)  If  it  bad  been  a  declaration,  yet  it  had  not 
been  bindins  without  the  king.  (3.)  It  is  no 
precedent  ofa  good  iooJc,  it  was  wlien  the  king 
was  young,  and  the  parliament  had  the  regen- 
cy :  counsellors,  treasurers,  and  all  his  ofh- 
cers  about  his  person,  were  chosen  by  the  par- 
liament; and  therefore,  no  wonder  if  they  en- 
deavoured to  please  the  parliament.  (4.)  It  is 
a  precedent  that  they,  i.  e.  the  lords,  could  not 
charge  the  commons  by  themselves. — Agnin, 
the  case  was  not  for  the  defence  of  the  realm, 
bat  for  wars  in  France,  Saotland,  and  Ireland ; 
these  were  the  many  wars.  Tliough  subiects 
may  be  charged  for  necessary  defence  ot  the 
kingdom,  yet  if  foreign  wars  be  together  with 
them,  it  is  otherwise.  And  therefore  in  the 
parliament  before,  they  said  such  charge  belong 
not  to  them;  and  therefore  they  hold,  they 
ought  not  to  bear  it ;  and  so  that  rule  of  Gas- 
coigne;  24  Hen.  4,  fol.  4.  That  no  man  shall 
be  charged  without  parliament,  where  bulwarks 
were  built,  &c.  it  proves  not,  though  it  implies, 
that  if  it  had  concerned  the  kingdom,  it  Imd 
been  otherwise. 

3.  The  next  jeeneral  objection  was  the  great 
inconveniency  that  would  hereupon  ensue ;  if 
snch  a  charge  might  be,  then  none  knows  what 
hi^  charge  will  hc^  for  the  king  may  command 
ic  as  often  as  he  pleases,  an  example  hereof 
tiiey  put  in  Danegett,  that  in  eleven  years  they 
grew  from  twelve  to  forty-eight  thousand  pounds : 
therefore  the  law  hath  provided  against  that 
uncertainty,  and  limited  it  to  a  parliament. 

I  answer  to  t1ii9,  (1.)  That  if  danger  increase, 
so  must  the  charge ;  again,  the  king  may  com- 
mand nil  persons  when  there  is  necessity,  and 
:f9  often  as  he  pleases  he  may  do  it.  Is  not 
t  his  as  great  an  inconveniency  as  in  ^is  case, 
and  yet  that  abates  not  the  writ  P  My  brother 
Orooke  shewed  how  sulisidies  increased,  and 
yet  no  inconveniency  in  that  he  conceived ;  and 
indeed  this  shftws  the  provision  of  charge  must 
be  according  to  the  dnnger.  Besides,  no  abuse 
4ff  any  thing  muK  t«ka  away  the  true  and  law- 
VOU  iiu 


ful  use  thereof.  But  we  cannot  ^aspect  that 
there  will  he  vuch  abuse.  *  Ubi  conhdit  Deus  «t 
^  iex,  et  nos  etiam  confidemus.'  God  and  the 
lavv  hath  trusted  his  majesty,/ and  we  should  not 
distrust  him.  In  time  of  imminent  danger, 
tempore  beilif  any  thing,  and  by  any  man  may 
be  done,  munler  cannot  be  punished  :  yet,  says 
my  brother  Crooke,  the  king  cannot  charge  his 
subjects  in  any  cn^o  without  parliament ;  no^ 
not  %vhen  the  kingdom  is  actually  invaded  by 
the  enemy.  Bui  truly  I  think,  ns  he  was  the 
6rst,  so  he  will  be  the  last  of  that  opinion,  es- 
pecially having  delivered  his  opinion,  that  the 
king  is  sole  judjjre  of  the  danger  before,  ns  in« 
deed  he  is;  and  thit  the  king  is  sole  judge  of 
the  danger,  not  nny  have  denied  it,  nud  there- 
fore else  it  should  he  no  darker,  but  «  hen  every 
one  slinll  say,  yi/u  shall  jud;^o  that  the  kingdom 
is  in  danger. 

(2.)  There  hath  been,  nnd  may  he,  as  great 
danger  when  the  enemy  is  not  discerned,  as 
when  in  arms  and  on  the  land.  In  the  lime  of 
war  when  the  course  of  law  is  stopped,  when 
judges  have  no  power  or  place,  when  the  courts 
of  justioe  can  send  out  no  process,  in  this  case 
the  king  may  charge  his  subjects,  you  grant. 
Mark  what  you  grant ;  when  there  is  such  a 
confusion  as  no  law,  then  the  king  may  do  it. 
'  Dato  uno  absurdo,  infinita  sequuntur.'  Then 
there  may  be  a  time  of  war  in  one  part  of  the 
kingdom,  and  the  courts  of  justice  may  sit ;  as 
in  14  Hen.  S,  Rich.  2,  nnd  Hen.  T's  time,  wars 
were  in  some  parts  of  the  land,  yet  the  judges 
sat  in  Westminster-Hall. 

(1.)  Now,  whether  a  dangrr  be  to  all  the 
kingdom,  or  to  a  part,  they  are  alike  perilous, 
and  all  ought  to  be  charged.  <2.)  The  king 
m^y  charge  the  subjects  for  the  defence  of  the 
land.  Now  the  land  and  the  scti  make  but  one 
intire  kingdom,  and  there  is  but  one  lord  of 
both,  and  the  king  is  bound  to  defend  both. 
(3.)  Eipectancy  of  danger,  I  hold,  is  sufBcient 
ground  for  the  king  to  charge  his  subjects ;  for 
if  we  stay  till  the  ditnger  comes,  it  will  be  then 
too  late,  it  may  be.  And  (4.)  His  averment 
of  the  danger  is  not  traversable,  it  must  b^ 
binding  when  he  perceives  and  says  there  is  A 
danger ;  as  in  1588,  the  enemy  had  been  upon 
us,  if  it  had  not  been  foreseen,  and  provided  for, 
before  it  came. 

But  I  will  not  determine  the  danger  now. 
Do  not  we  see  our  potent  neighbours,  and  our 
great  enemies  heretofore,  were  they  not  pre- 
pared for  war ;  and  was  there  not  another  navy 
floated  upon  the  sea  ?  and  was  not  the  dominion 
of  the  sea  threatened  to  be  taken  away }  At 
long  as  this  danger  remains,  I  shall  bless  God 
for  fiuch  a  king  as  will  provide  for  the  defence 
of  the  kingdom  timely,  and  rejoice  to  see  such 
a  navy  as  other  nations  must  veil  t\> ;  and  we 
are  not  in  case  of  safety  without  it,  and  should 
lose  our  glory  besides. 

The  next  objection  of  my  brother  Crooke 
was,  that  diere  is  a  m^ans  provided  by  parlia- 
menty  which  will  not  with- bold  aid  for  the  de- 
fence of  the  kingdom,  and  it  were  a  tin  to  deny 
it  in  case  pf  necessity.    And  in  £d.  I's  timey 

4k 
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SecoDdiy,  antient  aids  are  there  reserred,  zi 
redeeming;  tJic  king's  body,  '  purfairefiizdR* 

*  valier,  etpur  marier  son  file  eigne :'  and  mj-iiiI 
other  ancient  aids,  mliich  are  lo  be  understood 
\iilh  an  '  nd  redimendum  corpus,  &c/ 

And  to  ihe  stntute  De  1  allagio  non  Con* 
cedendo,  in  botne  books  it  is  not  in  pnnt,  but 
nientiuncd  in  Mag'  Char*  Ka&tal,  and  tiie  Teii- 
tion  of  Uight  3  Car.  1628,  to  be  in  24  or '25 
Edw.  1.  And  tlierefore  1  answer,  It  is  not  in 
I  the  pariiainrnt-rol),  and  there  is  variance  aboni 
I  it;  and  thcrelbre  it  is  but  an  abstract,  nod  do 
substiintial  statute. — But  since  it  hath  p:i^^d 
tor  a  statute,  and  possibly  may  be  unc,  1  K^ti 
with  all  the  rest  of  my  "brothers,  that  it  i<  a  -l- 
tute  :  And  then  I  answer,  (I.)  That  •  a\ui\\ 

*  tallat^iuu)  imponetur,  6kC.*  that  is,  no  unUv^tu 
taillai;e  bhali  be  imposed  upon  the  suhjcrr  >*u'i- 
out  his  consent ;  or  else  the  aids  *  pur  lairc  1.7 

*  chevalier  et  pur  file  marier,*  had  not  biLu  iv 
cepted.  (2.)  No  aids  bhall  be  iinpond  bur  1. 
contribution  of  tlie  king  and  people;  iw\  l<cr> 
the  king  is  taxed  as  well  as  they.  (3.)  A»  a^t 
of  parliament  can  by  no  means  take  it  a«^.^ 
much  less  by  those  general  word«>. 

Obj. — In'  14  lixl.  o,  cap.  1.  No  man  fr- 
henceforth  shall  be  chargeable,  but  b}'  cot:  i..: 
consent  in  parliament. 

To  this  I  answer,  That  though  it  U  i-' 
temiJorary  in  some  parts,  yet  it  is  binHinc  c:-. 
secundum  suhje.ctam  water utm  :  And  tlv  "ur^ 
arc  general,  as  in  the  other  statute  DeTsui'L.', 
6cc,  besides,  the  practice  in  that  king's  lime,  aou 
after,  best  interprets  it. 

Obj.--25  £d.  3,  cap.  8.  No  finding  of  ntr. 
at  arms,  unless  by  coDsent,  much  les&  fin^iiu 
of  fchips. 

Answ. — Tins  takes  not  awav  anv  forrcir 
law;  and  therefore  the  precedents  foll'n»in:.  i 
lien.  4,  shew  that  it  does  not  reach  to  this  uV'* 

Obj .—2  Hen.  4,  m.  2,  which  is  abso.urc  la 
the  point,  sailh  my  brother  Crookc,  wit  re  a 
commission  went  f(#rth  lor  the  defence  oi  iw 
sea,  whereof  complaint  was  made  in  parliair>t.n: 
with  desire  tliat  it  might  be  rcpestled)  ao<i  i: 
was  done. 

Answ. — r  am  V)f  the  contrary  opinion:  k 
the  petition  yras  that  it  roi^ht  be  released;  v\^ 
tiie  answer  was  but  this,  that  it  should,  but  (ti< 
king  would  treat  with  lite  council  about  u; 
and  it  was  but  a  repeal  of  his  commiMion  thes 
only. 

Obj.— 1  Ric.  3,  cap.  2,  where  the  king  gnui|N 
that  he  would  not  hereafter  chaq^e  tliein  "j 
benevolence,  or  any  such  charge,  bat  that  1I.15 
should  be  dampned  by  the  law,  by  no  sata 
cliai^ge  or  imposition,  t.  c.  by  no  such  charje 
of  money. 

Answ. — ^That  statute  was  only  against  bcD^ 
volences,  and  made  by  a  king  that  had  reason, 
as  we  all  know,  to  please  tiie  people  ibr  li" 
own  ends. 

Obj.  2.— The  statute  of  Tonnapeand  Voimi- 
age,  granted  for  the  defence  of  rhe  sej,  ij' 
words  are,  That  no  taillage  or  aid  sball  w 
without  net  of  parliament.  2.  That  the  im: 
bath  means  to  'defend  the  ikingdoiSi  «i(^  * 


Ed.  2's  lime,  and  4  Ed.  3's,a  parlia'iient  was  to 
be  held  every  year  f  )r  the  det't  nee  of  the  king- 
dom, *  et  propter  arduii  rcjini.' 

1  answer,  that  might  well  be,  but  then,  in  the 
time  of  Kd.  1,  Ed.  2,  Ed.  3,  there  were  pleas  in 
piuliament,  but  tiiose  are  now  laid  aside;  and 
lh.it  tiie  subjects  ought  to  t^ive  tlie  king  subsi- 
dies ;  i  will  not  say  ttiar,  iiu'eiring  they  tviU  not 
do  it,  nur  am  I  apt  to  believe  it;  but  I  hold 
parliaments  arc  the  excellent  means  to  raise  aid 
{)r  tie  defence  of  tlie  kin^'ilom,  and  yet  they 
ate  not  the  only  means,  tor  tl.en  the  parlia- 
u;eiit,  aad  not  the  king,  should  be  the  only 
jmlj",  and  have  the  defence  of  the  realm  ;  or 
else  it  sh')uld  give  the  kinj;  a  charge  of  defence, 
without  [;owf  ror  means.. — The  objection  of  the 
king's  revenues,  tenures  and  prerog.ttive,  they 
JiHvc  l»fct  11  uiiiuly  remembered,  and  they  have 
been  luily  aiiswt  red. 

'i  hv'  statute  of  toniKiL^e  antl  poundage  giv^en 
to  the  king,  lor  and  ro'.vards  the  defeuce  of  the 
sea,  aiiii  tlie  oihtr  acts  of  [lariiament,  that  ro- 
Btrain  the  king's  powt  r,  so  that  he  cannot  now 
charge  the  subject  \Ni. ho ut  his  consent  in  pnr- 
liamcat,  1  shall  ausucr  in  the  next  place;  and 
before  I  come  to  tlie  pirticular  acts,  i^  wdl 
fthcw  what  in  my  opinion,  they  may  do. 

1.  Arts  of  parhimient  may  ffkcaway  fiowers 
and  ornaments  of  the  ciowu,  but  not  the  crown 
itself;  they  cannot  bar  a  succession,  nor  can 
lliey  be  atiaiured  by  tiiem,  and  acts  that  bar 
tiicm  of  poss<  ^sion  arc  void.  2.  No  act  of  par- 
liament can  bar  a  kin-  of  ]\h  regality,  as  that 
no  lands  sliouhi  hold  of  him ;  or  bar  him  of 
the  allegiance  of  his  subjects ;  or  the  relative 
on  his  part,  as  trust  and  power  to  defend  his 
people;  thtrelore  acts  of  parliament  to  take 
away  his  royal  power  in  the  defence  of  bis 
kinj;dom,  are  void  (as  n:y  Lord  Chief  Ijaron 
said;)  they  are  void  acts  of  parliament,  to  bind 
.the  king  not  to  conunand  the  subjects,  their 
persons  and  goods,  and  I  say  their  money  too  : 
ibr  no  acts  of  parliament  make  any  diuerence. 
Now  to  the  particular  statute  objected. 

(1.)  25  Ed.  1,  Chap.  5.  Coiilinnatio  Char- 
tarum,  the  words  are  these,  *  aids  or  taxes, 
'  granted  to  the  king,  shall  not  be  taken  for  a 
'  custom  or  precedent:'  and  cap.  0.    *  More- 

*  over,  we  have  granted  for  us  and  our  heirs, 

*  that  for  no  business  from  henceforth,  we  shall 

*  take  such  manner  of  aids,  taies,  nor  prizes, 

*  due  and  accustomed.'  And  cap.  7,  a  release 
of  toll  upon  every  sjck  of  wool:  '  And  grant, 
■'  tliat  we  wdl  not  take  such  thin<is  without  their 
'  common  assent  and  good  liking,  saving  to  us 
<  and  our  heirs,  the  customs  granted  by  the 
f  commons  aforesaid.' 

As  t'i  the  other  statute,  De  Tullagio  nnn 
jConcedendo,  cap.  1.  '  Nullum  tallagium  im- 
f  ponetur  nisi  per  commune  concilium   regni 

*  nosiri.'  cap.  2,  3,  4,  5,  &c.— First,  These 
words  must  have  relation  to  the  aids  before, 
and  there  be  divers  aids;  as  iiome  by  tail- 
lage, some  by  way  of  prize  upon  goods,  and 
xausom  of  his  maj<*sty's  person,  6ic.  the.  king 
thereupon  makes  this  grant,  which  hath  reiar 
^ioa  to  such  aids  as  were  graote4  voluatftrily. 
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protestation  not  to  draw  it  into  example,  4  Hen. 
4,  13  Hen.  4,  Pari,  roll,  ni.  10. 

Answ.  I  will  not  argue  whether  Tonnage 
and  Poundage  was  before  this  act  of  parliament, 
nor  that  time  out  of  mind  they  were  granted  to 
the  king:  Bat  my  answer  is,  They  are  only  for 
tfie  ordinary  defence  of  the  sea.  And  the  pro- 
lesiaiiou  ot  4  Hen.  4,  is  a  protestation  of  tlie 
commons  only :  and  this  charge  is  not  taken 
oway  thereby,  and  Tonnage  and  Pounda{;c  is 
for  and  towards  the  defence  of  the  sea:  so  all 
the  acts  are,  and  so  I  aw;ree.  But  fV»r  extra- 
ordinaries,  and  but  solely  in  case  oi  danger  of 
the  whole  kingdom,  that  they  should  not  be 
granted  cannot  be  collected  out  of  these  grants. 
The  last  Objection  is  the  Petition  of  Right 
3  Car.  That  no  charge  shall  be  imposed  upon 
the  subject,  but  by  parliament. 

Answ. — I  was  then  Speaker  of  the  lower 
house,  and  I  have  reason  to  remember  what 
then  was  made.  And  I  say,  1.  There  is  no 
mention  of  this  case.  2.  There  was  no  new 
thing  granted,  but  only  the  aotient  liberties 
contirmed,  taking  notice  of  the  commons  pro- 
testation, not  to  tiind  the  king  from  his  ancient 
rights.  3.  Look  upon  the  prayer,  what  is  de- 
sired :  and  t!ic  main  scope  was,  (1.)  Generally 
against  loans,  and  this  could  not  be  included  in 
these  words.  (2.)  Imprisonment  without  shew- 
iot;  cause.  (3,)  Billeting  of  soldiers.  And  (4.) 
mariners  lying  within  the  land. 

IV.  i  have  now  done  with  my  third  general  \ 
head,  I  come  to  the  last,  touching  the  form  and 
legality  of  the  writ. 

t'irst,  For  the  legality  of  the  writ,  and  the 
objections  touching  the  necessity,  I  have  an- 
swered befo;e ;  the  main  objection  is  to  the 
body  of  the  writ. 

It  is  said,  [l.]  The  command  to  charge  the 
sheritf  lo  levy  and  assess  money  according  to 
his  discretion,  is  not  legal ;  for  that  the  she- 
rift'  should  make  it  per  tacrammtum,  by  the 
oaths  of  a  jury,  as  in  the  writs  of  partition,  dis- 
tribution pro  ratoy  &c.  This  assesbment  is  not 
warranted  by  tha  precedents,  (say  my  Lord 
Chief  Baron  and  my  brother  C.'rooke)  they  do 
it  not  upon  their  knowledge  but  presumption 
of  mens  estates;  and  from  thence  they  speak, 
against  the  too  vast  power  uiven  to  the  sheritf, 
to  enhance  ir  as  he  pleases.  [2.]  The  incon- 
venience is  great  hereby ;  for  by  this  means 
there  is  a  great  inequality  in  the  assessment. 

I  answer,  first,  to  the  assessment  per  sacra* 
tftcntum.  No  reason  why  it  should  be  here; 
fur  it  is  not  done  in  the  commissions  to  levy 
subsidies,  much  less  should  it  be  done  here  for 
n  matter  of  great  haste :  And  besides,  the  sheritf 
is  trusted  with  more ;  for  he  haih  the  trust  of 
the  whole  county,  and  takes  an  oath  to  execute 
his  office  justly,  whereof  this  is  one  part. — As 
to  what  they  say,  that  there  is  no  precedent  for 
it.  (1.)  I  say,  That  there  is  no  precedent  that 
it  hath  been  done  by  jury,  but  always  by  the 
sheriff,  or  such  whom  the  king  was  pleased  to 
trust;  and  since  one  must  be  trusted,  none 
more  fit  than  he.  (2.)  By  example,  we  see, 
lie  speeds  all,  and  i»  most  ready  for  it.    (3.)  I 


say,  the  writ  leads  not  the  assessment',  it  com- 
mands the  ship  to  be  provide<l ;  so  if  that  b« 
done,  tiiere  is  no  necessity  of  assessment :  and 
if  the  towns  and  counties  say  they  will  provide 
a  ship,  and  do  it.,  then  no  a<istasnient  is  re- 
quisite; but  if  they  do  it  not,  i  hen  the  sheritf  is 
to  levy  it,  that  the  delence  may  be  st-asonable  : 
so  that  the  clause  of  the  usst'^ninrnt  shews  the 
manner  of  it.  When  a  multitude  is  to  join, 
none  more  fit  than  he  to  do  it ;  and  no  way 
belter,  than  to  write  to  him  to  do  it  nccordinj; 
to  mens  abilities.  (4.)  The  clause  of  tliv 
assessment  is  not  only  to  the  shei  it}',  but  to  the 
head*  officer  of  the  town  and  borough;  and 
though  the  discretion  of  the  clause  be  to  the 
sheritf,  yet  it  appears  not,  that  it  is  limited  to 
him  only. 

And  whereas  it  was  said,  Tluit  the  sheritf  can- 
not assess  himself,  and  the  precedents  warrant 
not  this  assessment  by  the  sheritf:  1  answer, 
all  the  precedents  are  not  against  it,  b«it  com- 
monly it  is  not  so ;  and  yet  there  have  been  a 
multitude  of  precedents 'thus.  As  to  the  in- 
equality of  it,  Mr.  Hampden  had  the  least  cause 
of  any  man  in  England  to  complain,  considerinj; 
how  he  was  rated. 

Again,  all  that  the  writ  commands,  is  but  an 
assessment  '  juxta  facultate^  suns,  ita  quod 
*  oranes,  &c.'  and  if  the  sheriflf  do  otherwise, 
and  wrong  the  subjects,  he  is  answerable,  liy 
divers  anticnt  precedents  it  appears,  wh«»re  the 
sheriffs  have  been  faulty  this  way,  they  have 
been  punished  ;  and  sir  VVul  er  Norton's  case, 
now  depending  in  the  Star-Chamber,  concerns 
this,  for  an  abuse  in  levying  this  charge,  wlieii 
high  sheriff  oi'  Lincolnshire. 

J'ruly,  I  think,  as  my  lord  rhitf  baron  said, 
if  there  had  not  been  an  ine«^iuulity  by  the  ubuse 
of  the  asFesso:?,  the  charge  hud  not  been  com- 
plained of;  yet  the  like  inequalities  is  in  subsi- 
dies :  And  this  is  no  jast  cause  of  exception 
against  it,  but  of  accus:\tion  ac;ainst  the  sheriff 
who  is  to  answer  it.  And  I  cnn  say  truly,  hin 
majesty  hath  been  very  careful  to  prevent  and 
remedy  the  abuses  therein,  and  hath  often  sat 
daily  iii  the  Council-Chamber  to  give  his  advice 
herein  himself;  and  upon  his  command  refor- 
mation h.iih  been  in  divers  parts  ;  and  it  hath 
been  given  in  command  to  all.  his  judces  in 
their  circuits,  to  endeavour  the  same  m  all 
parts :  And  I  myielf,  by  this  command,  have 
rectified  rates  in  this  kind,  that  have  been  un- 
equal.  And  I  -doubt  not,  if  the  necessity  of 
danger  jjhall  still  require  it,  or  again,  hereafter 
it  may  be  done  with  all  equity. 

The  second  objection  is,  That  the  sheril? 
cannot  tax  hmiself,  for  then  he  should  be  judgv 
and  party  in  one  case ;  nor  can  he  commit  him- 
self: and  if  he  be  omitted  out  of  the  asse^vment, 
then  it  cannot  he  equal,  nor  cannot  be  "accord- 
ing to  the  writ,  that  commands  all  should  he 
assessed  according  to  their  abilities  ratcably. 
I  answer.  This  prima  facie  carries  some  shew 
with  it;  but  examine  canses  of  leas  conse- 
quence, and  it  is  easily  answered.  Hie  justices 
of  peace,  in  loi^yins  subsidies,  make  rates  for 
thcmselvcf.    Th«  coaimis-iioners  of  «ewars  tax 
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their  own  lands ;  and  so  if  bv  jurore  it  were 
done,  it  would  be  the  like.  There  must  be 
either  new  assessors  appointed,  or  ihey  ilicni- 
selves  must  do  it :  That  would  brin^  d(  lay,  and 
this  requires  haste  and  expedition  ;  and  there- 
fore the  sheriii'is  fittest  tor  this  business.  Au- 
thorities in  law  there  arc  divers  herein,  as  the 
writs  for  the  levying  expenccs  for  knights  of  tlie 
shire,  direction  is  to  ilie  sheriff  to  do  it,  wlio 
assesses  himself,  and  vet  he  is  to  execute  it :  So 
m  a  writ  of  recovery  *  de  bonis  habitantmm,* 
the  sheriff  is  chargeable  with  his  part;  yet  he 
is  to  execute  it.  If  a  fme  be  laid  Ujhju  the 
whole  county,  he  levies  it,  yet  is  chargeable 
with  his  part  towards  it. 
Obj. — The  writ  is  directed  *  probis  honiini- 

*  bus,'  and  these  cannot  be  charged  in  an- in- 
land county. 

Answ. — What  difference  there  is  '  inter  pro- 

*  bos  homines,'  bet\\een  iidaud  counties  and 
maritime  counties,  I  know  not.  2  i  Ed.  3,  a 
writ  whereby  they  were  charged  in  case  of 
necessity;  as  to  Yarmouth  it  was  *  probis  homi- 

*  nibus,  &c.'    True,  a  e;rant  by  the  king  *  pro- 

*  his  hominibus'  generally  is  void.  1  ilen.  6, 
Dyer  Phil  &  Mar.  7  Fxlw.  4,  14.  But  a  cora- 
missiun  or  writ  to  assess  them  good  enough. 

*  IVibi  homines,'  that  they  know  not,  nor  see 
not,  it  is  nut  niateri:d,  for  that  would  make 
them  sole  judges  of  the  danger,  when  as  the 
king  only  is,  and  this  not  traverseable  neither. 

Ohj. — The  writ  commands  an  inland  county 
to  find  a  ship  and  mariners,  which  is  impossi- 
ble ;  and  *  lex  non  cogit  ad  impossibilia ;  and 
for  this  my  brother  Crooke  puts  the  coran>on 
cases,  that  a  general  return,  49  Ed.  3,  6,  and 
impossibilities  are  void ;  a  covenant  for  impossi- 
ble things  is  void,  but  a  bond  may  be  good. 

I  answer  now  to  the  point  of  impossibility. 
And  possibly  the  ship  may  be  built  in  an  inland 
county,  though  to  carry  it  to  Portsmouth  is  im- 
possible; but  it  is  possible  to  provide  a  ship 
and  mariners,  as  the  writ  commands,  which 
.lay  very  well  be  done  with  money. 

Obj.— -But  we  have  none  but  trained  soldiers, 
no  mariners ;  our  country  consists  in  tillage, 
find  our  men  are  trained  up  to  the  plough  and 
husbandry. 

I  answer.  We  have  the  like  occasion  of 
ploughs  and  husbandry  in  Kent,  and  we  have 
m  many  places  no  maritime  towns ;  some  lie  20 
miles  from  the  sea,  and  yet  we  are  justly 
charged  to  6nd  a  ship.  Precedents  we  have  as 
well  as  you  in  Oxon  and  Bucks,  or  else  none 
•hould  be  charged  but  port  towns,  and  in  par- 
ticular no  law  or  statute  to  exempt  them.  Until 
Alfred's  time,  there  was  no  distinction  of  mari- 
time or  inland  counties,  for  then  all  England 
was  but  one  miu'itime  county. 

Then  they  objected,  the  payment  of  soldiers 
wages  for  26  weeks,  to  be  in  the  king  s  service, 
is  against  many  precedents :  as  16  Ed.  2,  10 
£dw.  3,  and  entirely  for  wages  to  be  paid  by 
the  county  is  against  all  the  precedents :  and 
tenants  by  knights  service  after  40  days,  are  to 
be  paid  by  the  kinK.  And  other  precedents  my 
brother  Cvooke  cited,  when  fivers  refused  to 


go  out  of  their  own  county  till  paid,  and  order 
taken  for  their  pay  by  the  king.  And  i^liertas 
the  county  had  given  bond  for  payment  of  sol- 
diers wages,  (hey  were  cancelled,  and  ordtr 
made  in  parliament,  that  soldiers  should  beat 
the  king's  pay,  2  Edw.  3,  16.  18  Edw.  3, 
cap.  7. 

These  are  easily  answered,  for  these  prece- 
dents prove  no  more  than  pay^roentof  w^gesJe 
factOf  and  so  the  king  may  pay  it  where  it  is 
not  due;  and  for  their  refusal,  I  liave  nothing 
to  do  with  that  now  :  but  10  Edw.  S,  m.  2, 
there  is  mention  made  of  Berkshire  men,  coil* 
manded  to  carry  tlieir  soldiers,  tortli  of  their 
county  at  their  own  costs;  and  when  the  sol* 
diers  refused  to  eo  thence,  no  charge  or  pzv* 
mcnt;  for  soldiers  used  to  be  patd  by  thiir 
county,  as  in  that  case ;  and  tliey  were  f«  red 
to  ^o,  and  did  go,  and  stay  tliere  three  }e:i»: 
so  13  Edw.  3,  m.  8. 

Oly. — 1  Ed.  3,  m.  14.  None  compelled  to 
C.O  out  of  their  county  without  wages  paid.  18 
Ed.  3,  m.  6,  7,  that  none  should  go  out  of  tber 
counties :  And  not  only  those  that  liad  ofEce^ 
and  patents  to  serve  the  king,  but  all  wiibtii:> 
proviso,  that  the  king  should  pay  them  ihej 
wagcs. 

Answ. — 1  Ed.  3.  It  is  clear,  and  hath  in  it 
the  exception  in  case  of  necessity,  and  to  be 
done  as  in  times  past. 

18  Ed.  3.  It  is  expressed  in  the  act,  vbea 
they  Ko  to  the  king's  wars  out  of  the  kingdom ; 
so  19  Hen.  7,  &c.  These  are  all  but  dedan- 
tive  to  the  common  law,  Corbet's  case ;  ttrt 
reason  is,  because  the  allegiance  of  the  subjtc: 
is  not  natural,  but  local.  But  that  the  U; 
shall  give  wages  within  his  kingdom,  there isr.) 
"  act  of  parliament  for  it.  Now  it  was  resolved 
in  the  Excheqaer,  that  the  sea  and  laud  male 
but  one  entire  kingdom,  and  so  no  gning  out 
of  the  kingdom  here;  and  consequeotly  thc 
payment  of  the  soldiers  wages  within  the  king- 
dom ib  not  {izainst  law. 

The  last  objection  Is,  that  the  writ  is  illqal 
because  contrary  to  Mag'  Char',  *  nullus  libtr 
<  homo  imprison etur.' 

Answ. — As  touching  the  objection  of  the  do* 
bility,  that  they  are  privileged  from  impn^a- 
ment,  it  might  well  have  been  spared;  aodl 
know  not  wiierefore  it  was  spoken  of,  unless  lo 
make  them  think  they  were  more  interested 
than  the  rest  of  his  majesty's  subjects  in  U>'> 
case. 

Obj. — But  yet,  I  say,  noblemen  may  be  iff' 
prisoned  upon  contempt,  as  my  brother  CruoLe 
knows  well ;  and  it  was  resolved  in  the  earl  f ! 
Lincoln's  case,  in  tlie  Star-Chamber.  It  is  in»t'. 
that  upon  ordinary  process,  they  are  not  to  U 
brought  to  triiU  or  imprisoned. 

Now  I  answer,  there  is  no  imprisonment  m 
question,  but  the  assessment  only,  why  be  should 
not  pay  the  money  assessed,  or  shew  caos«  t»> 
the  contrary. 

Secondly,  Were  the  writ  illegal  for  form  au^ 
cuxumstance,  yet  tliis  makes  not  the  commflAd 
itself  illegal  for  substance. 
.     The  exceptions  to  the  Cettioreri  are  (bese ; 
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1.  The  direction  of  it  to  two  sheriffs,  one  out 
of  his  office,  when  a&  the  sheriff  in  being  ought 
only  to  return  it. 

Answ. — Of  this  there  is  little  doubt;  nothing 
more  frequent  than  for  a  Certiorari  to  issi^e  out 
of  the  Cnascery  to  two  parties,  as  to  the  exe- 
cutors, or  the  judge  that  took  the  fine,  and  is 
removed.  And  so  upon  commission  to  take  a 
fine  b J  '  dedimus  potestatem ;'  in  this  case  the 
writ  is  *  inter  brevia  irretoroabil' :'  and  this 
roust  remain  with  the  old  sheriflF,  and  are  never 
dehvered  over  by  the  jury  to  the  new  sheriff. 
In  Hobart's  case,  in  the  Kin^VBeiich,  being 
couvicted  of  heresy  before  sir  Julius  Cssar 
judge  of  tlie  Admiralty,  certificate  to  him  after 
Master  of  the  lloils,  and  directed  to  him :  so  in 
the  case  of  my  lord  Paget. 

Obj. — The  writ  is  without  return,  saith  my 
Lord  Chief  Baron ;  and  the  Certiorari,  which 
is  a  year  and  a  half  after,  cannot  renew  it. 

I  ansiver,  That  shall  not  be  the  determining 
of  it  only ;  for  the  time  limited  expiring,  shall 
not  deprive  one  of  his  just  debt. 

It  is  not  sufficient,  because  it  appears  not, 
that  Mr.  Hampden  was  tenant  or  ter-tenant, 
or  that  Stoke  Mandevillc  is  within  the  county 
of  Bucks. 

Q.  It  appears  not  that  there  ^fis  any  ammu- 
nition or  ship  prepared. 

I  answer,  It  doth  sufficiently  appear,  that 
Mr.  Hampden  was  ter-tenant,  for  the  Certiorari 
was  to  the  sheriff,  who  certifies  that  he  was  te- 
nant ;  for  it  was  in  pursuance  of  the  writ :  the 
words  are,  '  Virtute  brevis  domini  regis  huic 
*•  schedul'  annexat.  ccrtifico  quod  virtute  et  se- 
'  cundum  exigentiam  ipsius,  &c/  *  Assessavi,' 
Anglic^  *  have  assessed,'  *  super  separates  homi- 
'  nes  et  teme  tenentes  com'  Bucks  praed'  quo- 
'  rum  nomina  snbscrihuntur,  6icJ  It  relates  to 
the  place  there,  tenants  in  the  county  of  Bucks, 
and  makes  Mr.  Hampden  one.  And  thus  the 
business  of  knighthood  was  done,  and  in  no 
other  manner. 

Then  it  appears  not  that  the  ship  was  pre- 
pared. To  this  I  answer,  1st,  That  the  shif» 
was  done  according  to  the  command  of  the 
writ.  Sdly.  It  was  prep«red.  ddly.  If  none 
bad  been  prepared,  the  mult  was  in  them,  for 
that  they  paid  not  in  their  money.  For  the  ex- 
ceptions to  thif  Mittimus  I  say  nothing,  be- 
cause I  told  you  the  case  rests  not  upon  these 
words,  'Satus  reipi  periclitabatur/  which  is 
only  to  bring  it  to  issue. 

Then  they  except  against  the  Sci'  Fa\  Ist, 
That  the  king  is  not  iotitlod  to  bring  the  Sci' 
Fa'.  So  there  is  no  cui  oaereiur,  to  whom  he 
should  pay  the  money,  for  whose  good  or  bene- 
fit Mr.  Hampden  should  satisfy  the  money  as- 
sessed. I  answer,  the  king  is  interested  in  all 
actions  for  public  good,  and  shall  recover  ac- 
cordingly, as  in  case  of  Highways,  Ponuge, 
Murage,  &c.  much  more  when  it  is  for  the  ge- 
neral defence  of  the  realm .  In  a  quare  impedii 
between  two  common  persons;  though  the 
king  be  neither  plaintiff  nor  defendant,  the  king 
shall  recover  therein.  Many  times  in  case  of  a 
common  informer,  the  king  recovers  tbe  one 


moiety,  thougl  no  party ;  so  it  was  in  tlie  case 
6(  knigluhooii,  though  suit  was  depending. 
Again,  all  wnts  in  tlie  kingdom  are  the  king's 
writs,  though  no  fine,  mucn  more  here  for  the 
defence  of  the  realm.  And  it  is  usual  for  the 
king's  attorsey  to  compel  men  to  perform^  cba- 
titable  uses ;  and  the  king  may  question  any 
on«  for  then,  in  the  case  of  Aurum  Regins,  by 
proc«s»  out  of  the  Exchequer. 

Agaki,  where  it  is  said, '  Quorc  ipse  de  pra:d' 
*  summaspecificat'  onerari  et  inde  satisfac'  de- 
'  beat,  prtut  nlterius  tibi  pra^ccpt',  ^c.  for 
though  the  vrit  be  in  the  king's  name,  yet  it  is 
but  for  the  pei^rmance  of  the  work  and  charge ; 
and  though  it  appears  not,  who  were  collectors 
or  assessors,  yet\t  appears  it  was  done.  Upon 
public  service,  process  goes  forth  in  the  king's 
name ;  but  then  it  Is  not  so  fit  it  should  be  ex- 
pressed in  particular  for  the  king,  when  it  is  for 
the  general  good  only.  Was  not  this  objection 
made  by  ooy  brother  Denham  ?  though  none 
more  chearfully  did  subscribe  to  his  majesty's 
letter,  neither  was  the  Sci'  Fa'  without  his  ad- 
vice, being  the  aptest  course,  and  better  than 
trespass :  but  the  objection  that  he  made  was. 
That  the  king  cannot  do  any  wrong,  nor  take 
without  record,  as  in  seizure  upon  outlawry, 
attainder,  or  the  like  ;  and  in  this  case  there 
is  no  Record  upon  the  writ  4  Aug.  no  judg- 
ment, &c. 

I  answer.  This  Sci'  Fac'  is  not  annexed  to 
the  writ,  and  is  a  new  action,  that  Mr.  Hamp- 
den oncretur  et  inde  satisfaciety  and  after  that 
judgment  upon  the  writ,  and  upon  his  sa3fiBg 
nothing,  wliy  revocetur,  there  shall  be  a  good 
Record  whereupon  he  shall  be  chareed.  3 
£liz.  Dyer  156.  Ignoramut  is  sufficient  title 
for  the  king,  and  ground  for  a  '  Melius  inqui- 
^  rendum.' 

No  Sci'  Fa'  lies  upon  the  tenor  of  a  writ,  sav 
they :  39  Hen.  6y  fol.  34,  21  Eliz.  Dyer  fol. 
905.  I  answer,  a  Sci'  Fa'  upon  a  recognizance 
will  not  lie  in  Chancery,  but  upon  the  Record 
tbepe ;  yet  in  debate,  an  action  of  debt  lies 
upon  the  tenor  of  the  Record.  39  Hen.  6,  the 
doubt  was  because  the  party  might  be  subject 
to  a  double  execution,  one  upon  the  Record 
there,  arid  the  other  upon  the  tenor  of  the  Re- 
cord in  another  court.  33  £dw.  3.  Title  Te- 
nure by  Transcript  8  Hen,  5,  Fitz-Her*  Error 
Sci'  Fa'  Reg'  fol.  51.  The  Record  was  before 
the  justices  of  the  King's- Bench,  the  tenure  was 
of  the  Treasury  to  the  barons  of  the  Exche- 
quer ;  and  it  is  the  usual  order,  if  a  recognizance 
DC  forfeited,  to  certify  the  tenor  of  a  recogni- 
zance ;  so  of  a  fine  ot  amerciament,  &c.  to  cer- 
tify tlio  transcript  thereof.  So  the  transcript 
was  sent  from  Ireland  of  an  act  of  parliament ; 
a  Sci'  Fa'  thereupon  went  against  a  baron  in 
England :  so  in  debt,  upon  the  transcript  of  a 
Record  from  Ireland,  a  Sci'  Fa'  here  went 
forth. 

'Objected  it  was  in  the  last  pkice  by  my  Lord 
Chief  Baron,  that  judgment  in  this  case  would 
be  fruitless,  and  none  should  take  benefit  there- 
by; upon  this  Record  he  put  several  cases, 
wherein  judgment  in  such  a  case  ought  to  past. 
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I  answer  my  Lord  Chief  Baroi  with  a  judg- 
ment u/  his  own,  in  case  of  kni^lijiood,  rusulveci 
here  in  this  court ;  the  case  was  ihis,  The  king 
hy  writ  Jan.  1,  of  his  reiiin,  corimaiided  the 
fcheritfof  Berksnire,  tliat  ah  Li»at  hdi  W.  should 
be  in  the  Chancery  ol  Jmuiary  f blowing,  to 
lake  upon  them  the  order  of  kiiigithood.  Si/ 
John  Dayxei,  sheriff  of  Berkshire,  n^ide  hisi'C- 
turn,  (as  the  sheriff  of  Bucks  here)' all  tli^t  are 
not  knights  under  the  name  of  Illorum,  »nd  sets 
down  their  names.  .A  jMiitimus  thereupon 
went  out  of  the  Chimcery,  recitii^  the  sub- 
stance of  the  former  writ,  *  V^oVis  Mittimus 
'  praisentibus,  6icJ  with  a  clait>c  to  enquire 
after  such  ns  were  not  returred,  and  to  fine 
them.  And  upon  thi*  a  writ  of  dislrin^as  to 
the  sheriff.  My  Lord  Chi^f  Baron  and  my 
brother  Denham  know  what  jud;j;inent  was 
given  ;  when  I  observed,  2st,  I^  ot  the  Record, 
but  the  tenor  of  the  Record,  was  sent  into  the 
ii.\c]joquer,  yet  return:ible  in  the  Chancery. 
JJdIy,  For  the  returning  of  the  names  of  the 
defaulters  as  here.  3dly,  Upon  the  distringas 
thereupon  was  had  execution,  much  more  than 
here,  upon  the  Sci'  Fa*.  4lhly,  '1  here  was  no 
more  judgment  of  Record  to  warrant  than  here 
in  this. 

Now  I  come  to  conclude.  I  have  been  some- 
what too  bold,  in  taking  more  time  than  is  usual, 
but  I  did  it  to  satisfy  my  own  heart,  according 
to  which  Lmust  give  my  judgment.  What  I 
have  omitted  I  refer  to  the  rest  of  my  brothers 
that  went  before  me,  and  to  my  iotxi  chief 
justice  that  comes  after  me.  The  reasons  1 
fthewed  whereupon  I  conceive  by  the  common 
law,  and  the  fundamental  policy  of  the  king- 
dom, that  the  king  may  charge  his  subjects  for 
the  defence  of  the  kingdom,  and  that  the  king 
may  charge  his  subjects  towards  the  defence 
thereof  when  it  is  in  danger ;  and  I  hold  that 
the  king  is  solejudgeof  the  danger;  and  ought 
to  direct  the  means  of  defence.  And  therefore 
this  writ  of  Sci*  Fa*,  and  all  the  proceedings  in 
this  case,  are  well  grounded  according  to  law. 

My  Opinion  therefore  is,  Tliat  Mr.  Hampdeo 
ihall  be  charged  with  20$.  assessed,  and  timt 
my  Lord  Chief  Baron  ought  to  give  Judgment 
accordingly. 

The  Argument  of  Sir  JOHN  BRAMPSTON, 
knt.  Lord  Chief  Justice  of  his  Majesty's 
Court  of  King*s-Bench,  in  the  great  Case 
of  Snip-MohEY. 

Quarto  Aug.  11  Car.  a  writ  issued  out  of 
the  Chancery,  being  directed  to  all  counties  of 
the  realm  of  England,  both  inland  and  mari- 
time ;  and  among  the  rest  it  was  directed  to 
the  sheriff  of  Bucks,  for  the  making  and  build- 
ing of  a  ship  of  450  tons,  and  to  provide  a  cer- 
tain number  of  men  with  ammunition  and  vic- 
tuals, to  be  brought  to  Portsmouth,  and  from 
tbenee  to  be  employed  in  his  majesty's  service, 
^  for  defence  of  the  realm,  and  of  the  sea.  Mr. 
Hampden,  in  the  county  of  BiKks,  was  assessed 
at  20s.  for  his  manor  ot  Stoke  Mand^ville,  who 
rcfpseU  to  pay  the  saiue ;  >vherttupun  a  Cer- 


tiorari issued  to  the  sheriff  of  Bucks,  to  return 
the  defaulters;  amongst  whom  Mr.  Uampdeu 
was  returned  to  make  default  of  payment  of 
the  20s.  assessed  upon  him.  Whereupon  it  was 
bv  Mittimus  sent  into  the  Exchequer,  and  a 
Sci'  Fa'  thereupon  issued  out  of  the  Exchequer 
against  Mr.  ilampden,  to  shew  cause  why 
he  made  default  ai'  payment  of  the  said  20j. 
Whereupon  Mr.  Hampden  a])peared  in  person, 
aiKi  demanded  oyer  of  the  writs,  and  returns 
thereof,  and  demurred  in  law,  with  whom  Mr. 
Attorney  joined  in  demurrer. 

Now  three  y)oints  have  been  debated  alr^y 
at  large  m  thiS  matter,  viz.  1.  Whether  the 
king  may  command  this  general  charge  of  his 
subjects  by  law,  or  no,  \Mthout  their  coosent 
in  parliament.?  li.  Whether  this  kind  of  assess- 
ment be  warrantable  by  law,  or  no  ?  and,  S. 
Whether  the  Sci'  IV  did  well  issue  or  not  ?  In 
all  these  matters,  so  much  hath  been  already 
spoken,  that  it  I  should  not  say  what  hath  beeo 
already  spoken,  I  should  say  little  to  purpose. 
1  will  not  he  long;  for  if  I  had  intended  it,  roy 
lord  Finch  hath  prevented  me  in  it;  fork 
hath  taken  from  me  very  much  that  I  sbould 
Imve  said,  and  insisted  upon. 

1  hat  which  this  case  resteth  upon,  in  my 
opinion,  the  vote  of  the  court  hath  pasted  si- 
ready  by  the  greater  number  of  voices,  tbat 
mine  will  do  nothing  which  way  soever  I  ;o: 
vet  behig  to  deliver  my  opinion,  I  shall  slicw 
my  rea.sons;  and  that  1  shall  do  without  any 
other  defence.  Concerning  the  first  point, 
Whether  his  majesty  may  impose  that  penemi 
charge  upon  his  subjects  by  law  or  no?  1  am 
of  opinion,  that  whensoever  the  whole  kioodum 
is  ill  danger,  his  rattjesty  may  command  all  ht» 
subjects  to  johi  with  him  iu  tlus  case  for  the 
defence  of  the  kingdom.  My  brother  Finch 
hath  insisted  so  fully  upon  this  matter,  tliat  J 
shall  need  to  say  but  little:  hut  yet  something 
I  mast  say,  as  well  as  my  brothers  that  have 
spoken  before  me,  to  discharge  my  couscieuce: 
and  for  that  which  I  shall  say,  ray  intent  is  to 
insist  upon  some  few  of  the  principal  ^latuteS) 
which  have  been  already  recited. 

For  this  point,  ia  my  opinion,  will  rest  upon 
the  several  statutes  and  acts  of  parliament  thai 
concern  this  case;  and  I  take  these  statutes  to 
be  merely  declarations  in  ariirmance  of  tbc 
common  law.  And  I  shall  begin  with  the  sta- 
tute 1  Edw.  3,  cap.  5,  and  I  shall  not  go  far 
from  the  intent  Of  the  statute  ;  I  shall  scarce 
make  use  of  any  precedents,  though  many  ha^e 
been  used,  but  only  so  far  as  they  may  seem  to 
expound  and  declare  the  true  meaning  of  those 
statutes. 

And  whereas  it  is  objet^ted  from  the  statute 
1  Edw.  3,  That  no  man  shall  be  cooipelled  to 
go  out  of  his  county  wherein  he  hveth,  except 
in  case  of  invasion,  and  necessity  requireth,  aud 
then  it  shall  be  done  as  in  limes  past:  1 
answer.  That  this  is  merely  declarative,  tm 
spoken  in  ailirmance  of  the  common  law,  and 
this  use  is  declared  by  this  statute  to  W  "»« 
antient  law  of  the  reahn.  Now  what  that  "■* 
was,  will  b«  a  v«ry  jreat  questioo  io  this  cufe 
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Indeed  it  hath  beea  much  insisted  upon,  both 
by  Mr.  Hampden's  counsel  mid  my  brother 
Crooke,  thut  the  subjects  going  tbrih  of  the 
shire  shall  be  at  the  king's  chnrue,  which  they 
hove  alliriDed  by  divers  statutes :  but  that  which 
will  go  far  in  this  case,  as  my  brother  Berkley 
well  observed,  is  out  of  the  precedents  of  Ed.  1, 
£d.  2,  and  II.  3rd*$  times ;  and  iii  them  you 
shall  find  it  to  be  for  foreign  wars,  or  else  for  or* 
cliuary  defence,  us  for  pillaging  of  boroughs  or 
private  towns  by  pirates,  when  the  subjects 
nave  not  given  their  aids  in  such  cases.  And 
tliere  is.  no  doubt  but  the  king  hath  paid  the 
charge  in  such  a  case,  for  the  dctence  of  the 
realm ;  but  the  subjects  gave  the  king  subsi- 
dies  to  do  it  withal. 

But  the  question  is,  What  the  subject  in  tliis 
case,  *  secundum  legem  Anglise,'  may  be  com- 
pelled to,  in  ca^e  ot  necessity,  for  defence  of 
the  kingdom?  I  answer,  They  may  be  com- 
pelled to  this  charge,  *■  sumptibus  propriis,'  for 
the  soldiers  wages;  but  to  go  out  of  the  realm, 
or  tlieir  shire,  must  be  at  the  kiu;j;'s  pay,  ac- 
cording to  the  common  law  of  England  :  but  in 
times  of  sudden  defence,  there  is  no  time  to 
sumd  upon  wages.  It  appears  both  in  Fitz- 
Ilerb.  Nai  Br.  fol.  28,  and  also  in  my  lord 
Coke  in  Calvin's  case,  the  king  may  command 
Jiis  subjects  upon  their  allegiance,  to  go  with 
him,  as  well  in  wars  without  the  realm,  as  in 
his  wars  within,  and  with  him,  and  without 
him,  in  the  king's  service.  By  the  statute  of 
18  Kd.  3,  and  1 1  Ed.  3,  men  of  arms,  as  hob- 
bellers,  ajrchers-,  &c.  are  to  go  in  the  king's  ser- 
vice, as  in  England,  so  out  of  England,  was  the 
matter  of  these  laws.  And  my  lord  Finch  said, 
This  was  the  very  common  law  of  England ;  so 
that  it  is  clear,  these  two  statutes  are  declara- 
tory laws  in.tittirmance  of  the  common  law.  In 
7  Hen.  4,  title  Tenure  44,  there  it  is  said,  a- 
man  is  sot  to  go  with  the  king  in  his  wars,  out 
of  the  realm,  without  wages.  And  so  7  lien.  4, 
title  Tenure  73,  the  subjects  oi  England  are 
not  to  go  %vith  the  kin^  beyond  the  seas,  with- 
out their  wages :  but  m  the  realm  they  are  at 
his  command,  and  there  is  no  wages  to  be 
given.  So  it  is  in  going  out  of  England,  when 
they  are  at  the  king's  charges;  but  within,  at 
then*  own.  And  if  the  going  out  of  the  county 
be  at  their  own  charges,  I  know  not  but  that 
should  put  an  end  to  the  case,  Jthat  the  defence 
^f  the  realm  must  be  at  the  subjects'  charge. 

It  is  of  dangerous  consequence  forjudges,  in 
their  judgments,  to  rely  too  much  upon  preco- 
dcDts,  tiiat  perhaps  went  forth  through  the  ne- 
-  ccssity  of  the  present  times.  But  that  is  not 
our  case  here ;  we  are  here  directed  X»  know 
what  was  used  in  times  past,  in  this  case,  be- 
fore the  making  of  this  statute :  So  that  in  this 
case  we  take  the  usage  not  to  declare  or  prove 
•H  law,  but  that  u&«  is  declared  by  this  statute 
to  be  a  law.  Now  therefore,  we  must  know 
what  the  use  was :  now  that  the  use  ivas,  that 
the  subjects  of  this  realm  ought  to  be  charged 
in  time  of  common  danger,  appears  byanttdti- 
tudeof  precedents appUed  rightly  to  the  statute 
#f  £dw.  3,  which  do  declare  the  law  upon  the 


statute.  And  to  shsv  what  the  use  was,  I 
shall  rely  chkily  upon  tl>i>e  precedents  that  arc 
mobt  judicial.  Fiist,  thi.  of  25  Edw.  1,  Tern\' 
Mich'  Rot.  72,  Banc'  i.^gis,  in  the  abbot  of 
Uu bertsbridge's  case ;  coioare  that  and  this  to- 
gether, and  I  know  not  ^nt  more  can  be  an- 
swered, than  that  this  ub  for  the  bubjcct  to 
maintain  their  peace,  waan  usage,  law,  and 
custom  of  the  realm.  10 M.  3,  in.  2,  io,  1«, 
the  king  by  his  writ  sent  aommand  t«>  send  ' 
to  Portsmouth  one  hundre  foot  and  twenty 
horsemen  to  guard  the  sea-c%sis.  They  refu5> 
ed  to  do  tliat  service,  and  weld  not  go  without 
wages.  The  king  sent  answer  in  these  very 
words,  *  That  no  wages  wcreJue,  for  i^  was  a 
*  public  danger.'  And  so  25^d.  3,  cap.  8,  it 
is  generally  assented  to  by  paiament. 

But  there  we  have  a  generalaw  in  the  first 
statute  1  Ed.  3,  winch  was  grotded  merely  on 
the  common  law,  and  so  wa^he  statute  25 
Ed.  3,  and  the  rest  to  tlie  same  prpose,  becau!^« 
it  was  against  tlie  right  of  th<realm.  And 
this  statute  ol"  2j  Edw.  3,  was  m-ely  grounded 
upon  the  petition  of  the  comm^s ;  then  cer- 
tainly this  finding  of  aims  was  iniided  by  that 
statute  to  be  agamst  the  right  oft)  realm.  Be- 
sides all  this,  to  keep  ourselves  to  lat  which  is 
legal  and  authentical,  so  the  parliaent  roll  13  * 
Ed.  3|  m.  9,  and  1 1,  it  is  there  appent,  that  it 
is  not  against  the  right  of  the  land  tcharge  the 
subject ;  then  how  conies  it  to  be  gainst  the 
right  of  the  realm  25  Edw.  3,  for  the  there  was 
no  statute? 

Now  to  bring  it  down  to  our  tincs.In  26  Ed. 
3,  m.  44,  every  maritime  town  wis  i^nrged  to 
keep  a  petty  watch,  there  being  simemminent 
danger ;   therefore  they  pray,   net  t  be  dis- 
charged, but  that  it  might  be  ndued  to  a 
lesser  charge,  being  it  was  but  petywatch  to 
guard  the  sea-coast;   much  less  tiei.h  there 
cause  for  the  subject  to  seek  to  bedischai^ed 
when  the  enem^  is  approaching.  5  Id.  S,  there 
was  a  commission  issued  out,  to  disiain  every 
one  '  secundum  pot estatem,'  in  maters  of  ar- 
ray; here  is  now  the  judgment  of  he  whole 
house  of  parliament,  that  men  acording  to 
their  abilities  are  to  be  charged  to  joirin  charge 
with  the  king,  to  defend  ti-e  realm  '  umptibus 
*  propriis.'    Thus  much  fur  defence   pon  th« 
land ;  now  for  defence  upon  the  sea.  In  the 
statute  18  Ed.  3,  cap.  7,  that  tliey  ^losene 
the.king  out  of  the  kingdom,  ser\'e  fc))  wages ; 
but  in  case  of  necessity,  without  the  nalm,  in 
times  past,  by  no  precedents,  saith  my:)rQtiier 
Crooke,  can  it  be  proved  it  was  done  btfore.— > 
I  answer,  that  ih^  sea  is  within  the  kin^dum ; 
see  2  Ed.  3,  cap.  10,  protect.  46,  Bract'  lib.  2, 
fol.  365,  there  the  sea  i»made  part  of  the  king- 
dom.    Doctor  and  Student,  cap.  51.     It  \%\\\t 
ancient  custom  of  England,  tluit  the  king  is 
lord  of  the  narrow  seas.     But  that  whicH  I 
most  rely  upon  is,  from  the  statutes  of  1  and  IS 
Ed.  3,  for  they  both  meet  in  one,  which  is  sk> 
cording  to  the  common  law  ;  for  all  the  ditVcr* 
euce  thereof  is,  tlie  subject  to  go  out  of  his  own 
county  whether  to  dcftMid  the  land  or  the  set. 
lu  the  statute  of  1  Ed.  3,  it  is  ol^ectcd,  tkat 
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tl'cre  is  no  prccclcnt  fo  hland  ooiinties.  But 
I  answer,  if  i>ot  fr^jni  ii-and  coonUest,  yet  there 
!»» for  maritime,  as  in  4  Ed.  3,  Term.  Mich. 
But  I  rely  not  upon  i^ecedcnts  for  either,  but 
only  upon  ilio^c  prec^eots  that  went  out  to 
the  ports  and  maritiie  towns  :  for  it  was  well 
ob£>crv(>d  hy  the  kin'i  coansel,  that  tbej  were 
not  grounded  upon  fly  precedent!  or  Goarters, 
but  only  open  an^ot  customs.  But  if  tiic 
precedents  to  the  i*ritime  towns  were  direct- 
ed in  case  of  ntccsiy,  then  I  see  no  re&<>on  bat 
that  it  may  be  #ne  now;  which  was  in- 
deed intended  by  le  statute  of  1  Ed.  3,  as  the 
precedents  do  p!»'y  declare;  and  they  were 
then  more  couim^  tttan  writs  of  this  nature  is- 
suing tjr  in  thisr^so,  and  the  commons  were 
dien  bound  to  lid-service,  and  the  mariners 
tosea-tfcrvice;  al  cliey  were  compelled  to  it  at 
tiieir  own  charg*  merely  upon  their  allegiance, 
both  in  Bedfoif  Lucks,  Lincoln,  with  many 
other  counties.  »f  then  they  may  be  compellecl 
to  2p  out  of  th^  own  proper  counties,  to  de- 
fend that  prj-t '  the  realm  that  they  live  near 
wnto,  why  mr»they  not  abo  be  compelled  to 
jro  to  defend  P  sea-coast  ?  The  seo-roen  were 
willing  to  he>  »oroe  part  of  the  charge  for  the 
deft  nee  of  t  »*"»*>  because  the  inland  coun- 
ties (lid  heal  heir  charge  of  the  land-service 
and  of  the  pAs ;  V\nd  if  they  may  be  compelled 
in  the  inia^  counties  to  defend  their  inland 
coimties,  a^  the  sea-men  to  defend  the  sea- 
coast;  therl  know  no  reason  but  that  they 
may  be  cotpellcd  all  in  general  to  bear  a  put>- 
lic  charge  i  <a.s€  of  necessity. 

I  am  sti  ipon  the  statute  1  Ed.  3,  wherein  I 
iind  Mr.  Hlen,  in  hist  Mare  Clauium^  says  it 
was  an  an^eit  use  to  charge  the  inland  and  mari- 
time couiics  in  ca^e  of  necessity ;  and  there- 
fore in  m^  mderstanding,  I  hold  it  to  be  ^  se- 
^  cuuduv  I'gem  Anglise.'  But  here  my  bro- 
ther Crook'  objects,  there  is  no  statute  or  pre- 
cedent to  shew  that  any  inland  counties  were 
charged  t  answer,  that  statutes  and  prece-' 
dents  do  H>t  extend  to  our  case,  for  this  was 
in  use  rony  years  before  the  making  of  any 
statute.  ^  the  statutes  of  1  Ed.  1,  and  1  Ed. 
d.  'Ebejcaouot  cross  mic  another,  for  then 
could  ootthe  statute  of  Ed.  1^  be  confirmed  by 
tlie  siatue  of  Ed.  S. 

A  yiin  concerning  the  statute  of  fiodiiigof 
men  andirms,  it  is  true,  it  is  merely  the  common 
Jaw  of  Jogland^  and  that  merely  without  com- 
mon cotsent  in  parliament,  as  my  brother  Berk- 
ley laiu,  that  the  stotote  of  9  Heo.  3,  and  95 
EcL  3,  cap.  11,  are  the  great  charters  rather 
than  siitutes  ;  and  in  king  John*s  time  it  was 
not  taken  for  a  statute,  but  only  for  a  dcclara- 
tios.  And  so  it  was  taken  ia  the  time  of 
Hn.  4. 

But  Doitf  if  concerning  th«  tteitjog  of  the 
CPinty,  the  said  statutes  were  notmng  but  ac- 
cording to  the  common  law  of  England,  I 
tamiot  see  how  they  should  cross  another  now ; 
Ar  there  is  no  difference,  but  only  in  such 
things  as  ar«  given  as  a  benevolenoe  to  the 
king,  as  in  1  Ed.  3,  can.  5,  6. 
As  for  tb«  sutute  M  Tattapo  bod  Conee- 


dcndo,  we  deny  it  not  ;  but  the  diiTerence  is 
in  the  occasiuo  of  the  statute  of  14  Kd  3. 
There  was  a  pretty  case  pot  by  Mr.  Uolborne 
about  the  otfice  of  ahiage,  where  there  was  bat 
a  fee  to  be  paid  out  of  it,  and  held  a  taiUsge: 
hot  there  is  great  difference  liciween  Che  taiW 
aie  and  tins  sen* ice,  witich  every  subject  is 
bound  to  do  by  his  allegiance  to  Im  sovereiga 
lord,  Fitz'  Her'.  Na.  Br.  1(^.    1  he  Ltog  may 
impose  this  chaise  upon  the  sabject  in  case  of 
necessity,  pro  bono  pubiico  ;  and  it  is  nothing 
but  what  every  subject  owes  to  tlie  rommoD- 
wealth  in  a  time  of  common  danger.    Aod 
alter  king  Edward  the  Confessor,  it  was  or- 
dered by  sereral  statutes,  let  every  one  have 
their  own  goods  and  lands  free  from  taillage, 
and  let  nothing  be  taken  from  them.    But  in 
this  case  of  necessity  in   common  danger  is 
another  thing,  the  king  may  then  compel  his 
subjects  to  this  charge;  and  I  may  add  the 
reasons  strongly  insisted  upon   by  the  king's 
counsel.     M^  lord  Coke  said,  it  could  neter 
be  the  roeaumg  of  the  great  charter  of  the  li- 
berty of  the  subjects  by  this  statute  to  take 
away  the  power  of  the  king's  prerogative,  and 
so  to  exempt  themselves  from  this  chaige  of 
defence :  for  tliere  is  a  differeoce  between  s 
taillage  upon  the  people,  and  a  service  in  a 
case  of  necessity,  which  they  may  be  com- 
pelled unto.    My  brother  Jones  cited  a  most 
excellent  case  4  Jac.  opon  the  opinion  of  Coke 
and  Popham,  that  the  Caillage^tatote  taketh 
not  away:  and  shall  it  take  away  this  rnjal 
power  of  the  king,  so  inherent  in  the  crown, 
the  protection  and  presenatioo  of  his  kingdom? 
From  this  statute  1  Ed.  3,  Mr.  St.  John 
raised  this  objection.    Here  is  seven  montlis 
from  the  date  of  the  writ,  to  the  time  the  ship 
was  to  be  brought  to  Portsmouth,  in  which 
time  there  might  nave  been  a  parliament,  and 
therefore  it  ought  to  have  been  done  ia  s  par* 
liamentary  way.     But  this  will  not  adroit  tb« 
calling  of  a  parliament ;  but  if  the  danger  ii 
not  sodden,  you  must  have  it  in  a  parliameit- 
tary  way. — My  lord  Finch  gave  a  rail  answer 
to  this :  there  must  be  a  preparation  before  the 
enemy  come,  else  the  defence  is  too  late ;  tbeit 
is  a  necessity  to  prevent  a  necessity,  and  wbo 
shall  give  warning  in  such  a  case  but  the  kmg? 
Sitith  Littleton,  who  gives  wartoing  f  l^ot  tl^ 
tenant  by  castle-guard,  but  tiie  lord ;  aod  90 
consequently  in  tins  case  our  sovereign  lord  ths 
king :  and  therefore  in  sueh  a  case  the  subject 
is  bound  by  his  allegiance  to  the  ki«g,  to  tfsist 
in  case  of  public  danger.    My  lord  Coke  t«lb 
us  the  reason  of  the  waming :  he  saith,  there 
must  in  that  case  be  a  preparation  before  hand, 
lest  your  defence  come  »oo  late :  enemies  are 
more  eilsil^  kept  out  than  overcome  when  they 
are  gor  in.-^By  the  statute  of  8  Ed.  4,  thtg^ 
bulwarks   may  be  made  ia    another  moo'i 
ground;  but  this  preparation  cannot  be  with- 
otti  warning,  and  none  can  give  the  tramit^ 
hut  the  king,  attd  the  subjects  are  to  be  at  ha 
coMsmsmd,  and  none  other;  for  tlftre  must  he 
a  preparation  of  the  sntijecCs  in  the  reahn,  o 
aiee^  the  eaeoiy  before  be  cBttirtbe  land.   Ne 
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•algects  can  take  upon  them  to  build  bulvf tfrka, 
&c.  It  is  an  assuming  of  tba  rot^al  poorer,  for 
it  must  be  done  <juita  praecepcum  domini 

Now  I  come  to  the  second  part,  whetber 
this  assessment  be  tviuranted  by  law  or  not. 
The  ^vrit  was  dated  4  Aisg*  to  prepare  a  ship 
tu^airist  the  Isc  of  March.    Therefore  we  see 
it  is  not  against  the  great  laws  concerning  the 
subjects  liberty,  because  it  is  no  taiilage  but  a 
service:  for  howsoever  \t  tnnst  be  eranted,  it 
tnust  be  a  general  danger  that  canseth  a  gene- 
ral defence ;  and  there  most  be  matter  in  the 
body  of  tlie  record  to  satisfy  therein  ;  there 
must  be,  I  say,  a  public  danger,  and  then  it  i^ 
'  secundum  legem  ec  consuetudinem  regui  An- 
'  gii«/  as  appears  20  £d.  S,  m.  SI.    And  also 
in  Doctor  end  Student,  cited  before,  that  when 
necessity  doth  require,  the  kin§^  may  compel 
his  subjects  to  this  public  service  and  charge. 
Though  the  king  be  the  sole  judge,  and  his  cer- 
tiBcnte  is  not  traversable  and  cannot  be  de- 
nied, yet  there  must  be  matter  appal-ent  within 
the  record  to  satisfy  the  conscience  of  the 
court,  or  else  we  cannot  be  judges  of  the  case 
at  All.    If  the  danger  be  general,  then  the  de~ 
fence  most  be  general;  bat  if  ordinary  danger 
as  robbinc  of  merchants  by  pirates,  &c.  it  must 
be  at  the  king's  charge.    And  we  do  see  by  the 
petitions  of  the  oomoions  in  many  pariiaments, 
that  they  nevef  conceived  themselves  subjeot  to 
the  charge  of  ordinary  deieace.-'— Now  upoiii  all 
that  which   liath  been  observed  by  my  bro- 
thers, there  is  enough  in  the  record  to  satisfy 
them  fully  (as  if  the  king  were  not  sole  judge) 
tlmt  it  was  a  pobHe  danger,  beihg  *  pro  deiSn- 

*  sione  rrgni  et  toitione  mari»,  &c.'  It  did 
issue  to  aU  the  king's  sabjectSy  as  a  gane^ 
^burge,  and  not  to  the  county  of  Bbeks  abne : 
therefore  t  may  cooclode,  when  thd  whole 
kingdom  is  in  danf^r,  the  king  may  cmtipel  hitf 
•ubjetts  to  asftist  in  siri^h  public  danger. 

Then  for  the  assessment ;  many  eiceptiontf 
hftve  been  taken  to  it,  and  to  the  reoord  and 
Sci'  Fa' :  I  had  protided  myself  to  have  grfven 
a  full  answer  thsreimto,  but  my  lord  Finch  hath 
jireveoted  me,  and  bath  cited  the  very  autho- 
rities, that  I  myself  did  mly  npyon.  But  for  tlie 
assessment  inMf  to  the  sheriff,  I  do  not  say 
th*<  I  do  find  he  hath  like  power  in  any  other 
ceae  of  law :  comrmissions  of  sewers  may  be 
directed  to  tfad  sheriff,  hut  Aot  to  give  power 
to  assess  men's  goodli.  I  an^w^r,  tktt  this  is 
in  case  of  necessity :  for  the  very  main  case  is 
but  a  case  of  necessity^  the  ordinary  and  usual 
nuj  is  ^  per  sacrament  urn.'  My  lord  Pinch 
^ve  an  excellent  al^swer  to  that,  and  warrnnted 
it  hy  law,  that  the  sheriff  barh  ho  such  unli- 
mited power  granted  him;  he  is  not  made 
j«dge  of  the  estates  of  men,  but  only  to  puriue 
tbe  direction  of  the  Writ,  to  assess  them  as  he 
is  oommandsd,  sad  not  '  secundum  discretion 

*  Dem  swim ;'  but  as  my  lord  Coke  5  Rep.  99, 
aaithy  he  must  do  it  *  secundum  legem  et  se- 

*  cmuimn  arbitrium ;'  that  is  to  say,  aceol^iog 
to  law  and  reason,  fiut  it  is  impossible,  in 
such  a  case  of  ikectsAty,  to  ptt'it  into  such  an 
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equality  to  make  it  without  exception ;  but  In 
89  much  as  iu  htm  lieth,  he  ought  to  order  It 
proportion  ably,  his  power  is  unlimited;  for  by 
his  discretion  he  is  to  discern  between  right 
and  wrong,  between  bubstance  and  shadow; 
and  he  must  go  within  the  bounds  of  law  and 
rights  In  the  chamberlain  of  London's  case, 
they  might  rate  and  assess  in  bono  publko,  ak 
in  making  a  high- way  to  a  church,  and  the  hke, 
wlierein  tlie  subject  is  brought  to  no  distresa 
or  inconvetjience,  so  as  the  greater  part,  in 
such  a  case  as  this,  shall  ever  bind  the  leseer, 
it  being  pro  bonopublieo.  Yet  this  assessment 
cannot  make  a  law  a  debt  or  a  duty,  but  is 
only  a  means  to  bring  this  daty  to  a  certainty, 
and  so  make  it  a  duty,  so  that  Ite  he  rated  ih 
an  equal  pro}iortfun.  Hath  the  sheriff  rated 
Mr.  Hampden  dtsproportionably,  according  to 
his  estate  and  degree  ?  If  he  haih^  let  him  tell. 
If  the  sheriff  bath  followed  his  own  will,  and 
done  corruptly,  tlien  he  hath  done  contrary  to 
the  intent  of  tho  writ;  it  tumeth  upon  the 
sheriff  himself:  and  a  great  offence  it  is  for  a 
public  minister  of  justice  to  abuse  himself  in 
such  a  place  of  justice.  The  sheriff  retornft^ 
he  hath  assessed  90i.  which  is  no  great  sunv ; 
and  also  confesseth  upon  the  record,  that  it  i^ 
an  enual  assessment.  When  Mr.  Hampden 
appeared  upon  the  Sci'  Fa'  he  demanded  Oy6r 
of  the  writs,  <ind  so  demurred  in  law  :*  which 
upon  the  matter,  being  a  general  demurrer,  ii 
8  confession.— And  ns  for  the  Sci'  Fa*,  my  lord 
Finch  hath  handled  it  fully,  and  hath  cited  th6 
siMnO  books  and  authorities  that  I  intended  to 
hate  cited  ;  and  so  hAtli  prevented  me  in  that. 
And  also  in  Bodmin's  cise  in  Cornwall,  and 
upon  the  exOeptioii  iupBr  Unorem  record*  in  9 
Hen.  a,  fol.  9S.  And  the  rcasob  why  he 
ihonld  tiot  have  eiemtion  itipef  tenorem  rttor^ 
is,  bfeeanse  otfier«ris6  the  snV>jeet  might  b^ 
oliarged  double.  And  dher^  cases  were  pot 
tipoA  suing  forth  execarion  Opon  the  tenor  of 
the  record ;  and  yet  no  execution  can  go  out 
of  the  chancer  at  the  first,  because  it  is  not 
returnable  by  the  sheriff,  but  it  is  sent  out  of 
the  chancery,  by  Mittimus  into  the  Exchequer, 
24  Hen.  6,  4  Hen.  6.  But  it  is  true,  it  dotk 
concern  ^very  one  to  be  sarisfied  in  the  trutfi 
of  the  case ;  for  if  the  sheriff  should  not  assess 

*  per  sacramentuin,'  it  might  be  made  nnother 
way. — And  as  for  the  Certiorari,  ray  lord  Finch 
bath  likewise  cited  the  same  books  and  auibo- 
rities,  which  I  also  intended;  therefore  I  for- 
bear to  insist  upon  that. 

There  is  another  exception  to  tie  record, 
'  quod  ooeretur,'  and  not  know  to  whom  it 
should  be,  no  money  demanded  to  the  king  hy 
the  first  writ,  no,  nor  by  the  second  wrtfj 
therefore  c*.iu  give  no  judgment  *quod  satisfa- 

*  ceref  domino  rrgi :'  then  if  judgment  shaJl  not 
be  given  for  the  king,  thefi  for  whom  ?  now  <*on- 
^fflf,  it  doth  hot  appear  to  whom  it  is  due,  for 
any  rt»ing  I  cart  see  in  this  record.— ^Tnily  for 
thy  own  pArf,  of  all  the  exceptions  that  I  hav# 
heard,  none  sticketh  with  me  but  this  excep- 
tion :  for  I  do  net  know  any  precedent,  that  H 
jfidenient  wa«  given,  and  imt  laj  to  whom* 

4t 
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This  scruple,  I  confess,  still  remaineth  with  me. 
I  must  needs  say,  that  in  luy  opinion,  I  do 
rather  incline,  as  iur  as  I  am  well  satisiie<i,  that 
this  is  a  good  exception,  according  and  upon 
those  reasons  which  my  Lord  Chief  Baron  gave ; 
'and  yet  I  am  not  so  far  satisfied,  that  it  is  law. 
— 'I  must  rather  incline  as  m^  opinion  inclines, 
than  go  against  the  inchnacion  of  my  own  opi- 
nion :  as  I  have  gone  through  all  the  rest  with 
the  warrant  of  my  own  conscience,  I  cannot  go 
upon  any  string  in  a  thing  of  the  least  weight, 
but  I  must  deliver  my  opinion  as  it  inclines ; 
and  therefore,  upon  those  reasons  that  I  have 
lieard,  and  upon  consideration  taken  with  my- 
self, I  do  rather  incline  to  the  opinion  of  my 
Lord  Chief  Baron,  and  upon  his  reasons, 
which  I  think  was  in  that  with  the  lesser  num- 
ber :  hut  for  my  opinion  in  all  other  pointSi  I 
agree  with  tlie  general  vote  of  the  court. 

Upon  the  12th  of  June,  14  Car.  Mr.  Attor- 
ney moved  the  Court  of  Exchequer  (or  Judg- 
ment against  Mr.  Hampden  ;  and  after  he  had 
opened  the  Record  he  said,  **  Your  lordship 
and  the  court,  in  respect  of  the  greatness  of 
the  cause,  did  adjourn  it  into  the  Exchequer 
Chamber,  that  your  lordship  and  the  court 
might  receive  advice  of  all  the  Judges ;  whose 
Advice  and  Opinions  your  lordship  hath  already 
received,  and  the  plurality  of  their  voices  is, 
that  Judgment  should  be  given  against  Mr. 
Hampden,  and  accordingly  I  do  pray  Judg- 
ment/' 

To  which  my  Lord  Chief  Baron  answered  : 
"  It  is  very  true,  it  was  referred  from  hence  to 
the  Exchequer- Chamber,  to  receive  the  advice 
of  all  the  judges  of  the  land.  We  do  not  take 
them  to  assist  only  by  way  of  advice,  but  for  a 
judicial  direction  :  for  admitting  we  four  were 
of  one  opinion,  and  the  rest  of  the  judges  of 
another,  (though  the  cause  properly  depend  in 
this  court)  yet  we  must  apply  ourselves  to  their 
resolution,  and  our  four  voices  are  involved  in 
theirs ;  and  therefore  .accordingly,  secundum 
legem,  &c.  oneretur  Johannes  Hampden.^' 


The  Copy  of  the  Order,  as  it  was  drawn  upon 
the  Motion  of  Mr.  Attorney-General,  and 
now  remains  entered  in  the  Exchequer. 

Termin*  Sta'  Trin'  anno 
Remem'  R^is.  14  Car.  12  die  Junii. 
Bucks.-^Whereas  several  sums  of  money  by 
i;irtue  of  the  king's  majesty's  writ  under  the 
Great  Seal  of  England,  bearing  date  the  4th 
day  of  August  in  the  11th  year  of  his  majesty's 
reign,  were  assessed  and  charged  upon  several 
persons,  for  and  towards  the  provision  of  a 
Ship  of  War,  together  with  the  furniture  and 
other  things  thereunto  belonging,  in  the  said 
writ  particularly  mentioned ;  which  said  several 
Sums  of  Money,  so  assessed  and  charged,  and 
Dot  being  satisEe'd  and  paid,  the  names  of  the 
said  several  persons,  together  with  the  several 
sums  charged  upon  them,  were  returned  into 
the  Chancery,  whereby  his  majesty's  writ  of 
Certiorari,  bearing  date  the  9th  day  of  March, 


in  the  12th  year  of  his  majesty's  reign,  cciti- 
tied  into  his  court  of  Chancery,  and  by  his  ma- 
jesty's writ  of  Mittimus,  under  the  same  leal, 
bearing  date  the  5th  day  of  May  in  the  ISth 
year  of  his  majesty's  reign,  were  seat  into  the 
court  of  Exchequer  for  further  process  to  be 
had  thereupon,   as  by  the  said  several  writs 
may  appear:  and  whereas  process  of  Sci'  Fa' 
was,  the  20th  day  of  May,  in  the  said  ISth  jear 
of  his  majesty's  reign,  awarded  to  the  sheriff  of 
the  county  of  Bucks,  directing  to  gamith  the 
several  persons,  in  a  schedule  to  the  said  Sci' 
Fa'  annexed  contained,  to  shew  cause  the  oc- 
taves of  the  Holy  Trinity  then  ensaii^  why 
they  should   not  be  charged,  and  satisfy  tht 
said  sums  of  money  assessed  upon  them ;  in 
which  schedule  it  was  contain^,  amongst  di- 
vers others,  that  John  Hampden,  esq.  was  as* 
sessed  at  SOi.  as  by  the  said  Sci*  Fa'  and  sdtt- 
dules  thereunto  annexed  may  also  more  foDj 
appear :  whereupon  tile  said  John  Hampden, 
esq.  being  garnished  by  sir  Anthony  Chester, 
baronet,  then   sheriff  of  the   said  county  d 
Bucks,  appeared,  and  demanded  Oyer  of  all 
the  aforesaid  writs;   which  being  read  anto 
him,  he  thereupon  demurred  in  law.    And 
thereupon  sir  John  Banks,  knight,  his  majesty  i 
attorney-general,  joined  in  the  said  demurrer: 
and  the  record    thereof  being  made  up,  it 
pleased  the   barons  of  this  court  (the  same 
matter  being  a  matter  of  great  consequence 
and  weight)  to  adjourn    the  arguing  of  tht 
same  matter  into  the  Exchequer-Chamber,  and 
to  desire  the  assistance  and  judgment  of  all  the 
judges  of  England,  touching  the  same.    Now 
upon,  the  motion  of  liis   majesty's  attorney- 
general    this  day,   informing  this  court,  thut 
seeing  the  said  matter  hath  been  so  solemnlv 
debated  and  argued,  as  well  by  the  counsel  of 
the  said  defendant,  and  by  some  of  his  ms- 
jesly's  iearne^i  counsel,  and  also  by  all  the 
judges  of  England,  and  by  the  barons  of  tlie 
Exchequer,  and  that  the   major  part  of  (he 
said  judges  and   barons  have  delivered  thev 
opinions  and  judgments  that  the  said  John 
Hampden  ought  to  be  charged  with,  and  to 
satisfy  the  said  sum  of  SOf.  and  therefore  the 
said  Mr.  Attorney  moved  the  court,  that  jud^ 
ment  might  be  entered  accordingly  :  it  is  ther^ 
upon  ordered  by  this  court,  that  judgment  shall 
be  fortliwith  entered,  that  the  aforesaid  John 
Hampden  ought  to  be  charged  with,  and  sa- 
tisfy the  aforesaid  sum  of  20<. 


A  Copy  of  the  Judgment  (in  English),  as  it  is 
entered  upon  record,  in  pursuance  of  ti* 
said  motion,  and  according  to  tlie  raajdf 
votes* 

And  because  the  barons  here  will  advise 
themselves  of  and  upon  the  premises,  htiort 
they  give  Judgment  tnereupon,  a  day  is  gi^fo 
to  the  aforesaid  John  Hampden,  in  the  saoe 
state  as  now  here  upon  the  octave  of  St.  Mich- 
ael, that  the  said  barons  in  the  mean  while  ot 

*  .Cr.  Car.  525, 60X. 
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ibe  said  premises  may  adrise,  and  with  the  I 
iostices  or  both  benches  may  tiiereupon  deli- 
berate :    for    the   said  barons  here,,  not  yet 
thereupon,  £cc.  And  upon  this  it  is  agreed  be- 
tween the  Barons  here,  as  well  with  consent 
of  the  said  attorney*^eneral  of  onr  said  lord 
the  king,  as  of  the  said  attorney  of  the  afore- 
said J.  Hampden,  and  the  counsel  learned  in 
the  law  of  the  said  J.  Hampden,  that  some 
persons  learned  in  the  law  as  well  of  counsel, 
and  on  the  behalf  of  our  said  lord  the  kin^, 
as  of  counsel  and  on  the  behalf  of  the  said 
J.  Hampden,  of  the  aforesaid  matter  in  law 
and  the  other  premises,  in  the  Chamber  of 
this  Exchequer,  commonly  called  the  Exche- 
quer* Chamber,   before    the   said  barons,  to- 
gether sitting  with  the  aforesaid  justices  of 
both  benches,  should  in  the  mean   time  be 
heard  publicly  to  argue:   at  which  said  oc* 
tave  of  St.  Michael,  came  the  aforesaid  J. 
Hampden  here  as  before.    And  because  the 
baroDs  here  further  will  advise  diemselves  of 
and  upon  the  premise^  before  they  give  Judg- 
ment thereupon,  a  day  is  further  given  to  the 
aforesaid  J.  Hampden  in  the  same  state  as  now 
here,  until  the  octave  of  St.  Hilary,  that  some 
persons  learned  in  the  law,  as  well  of  counsel 
and  on  the  behalf  of  our  said  lord  the  king,  as 
of  counsel  and  on  tlie  behalf  of  the  said  J. 
Hampden,  of  the  aforesaid  matter  in  law,  and 
the  other  premises,  in  the  Chamber  of  tliis 
Bschequer,  commonly  called  the  Exchequer- 
Chamber,  before  the  said  barons  together  sit- 
ting with  the  aforesaid  justices  of  both  benches, 
sh<Mild  in  the  mean  time  be  heard  publicly  to 
argue,  and  the  said  barons  with  the  said  justices 
deliberate  thereupon;  so  that  no  person  learned 
}n  the  law,  either  of  the  counsel  of  our  said 
lord  the  king,  or  of  the  counsel  of  the  said  J. 
Hampden,  is  yet  heard,  and  the  barons  here 
thereupon  are  not  advised,  &c.  And  afterwards 
in  the  time  between  the  aforesaid  octave  of 
St.  Michael,  and  the  aforesaid  octave   of  St. 
Hilary,  as  well  the  Attorney  and  Solicitor  of 
our  said  lord  the  king,  as  two  learned  in  the 
law  of  the  counsel  of  the  aforesaid  J.  Hampden 
in  the  premises,  being  on  the  part  of  tlie  said 
J.  Hampden,  twelve  several  days  in  the  afore- 
said Exchequer-Chamber,  before  the  barons  of 
this  Exchequer,  sitting  with  them  then  there  the 
aforesaid  justices  of  both  benches,  were  openly 
and  singly  heard  to  argue  at  large,  and  parti- 
cularly of  the  said  matter  in  law,  and  other 
the  premises  (the  aforesaid  record  being  re- 
cited) and  what  thereupon  they  could  or  would 
aay.    And    the   aforesaid  attorney,  and  soli- 
citor-general, divers  and  very  many  records, 
^vrits,  commissions  and  precedents,  as  well  of 
this  Exchequer,  as  of  the  court  of  Chancery, 
t\vt  court  of  KingVbench  and  Common  Pleas, 
tiie  matter  in  law,  and  other  premises  in  the 
several  writs,  returns,  and  schedules  aforesaid 
contained,  on  the  part  of  our  said  lord  the 
king,  to  prpve,  confirm  and  maintain,  then  and 
there  produced,  shewed  and  expounded.    And 
on  the  aforesaid  octave  of  St.  Hilary,  the  said 
J«  Uwnpdeo  came  here  at  before ;  and  because 


the  barons  here  forther  will  advise  themselves 
of  and  upon  the  premises  before  they  give 
judgtnent  thereupon,  a  day  is  further  given  to 
the  aforesaid  J.  Hampden,  in  the  same  state 
as  now  here,  until  from  the  day  of  Easter,  on 
fifteen  da^s,  that  the  said  barons  in  the  mean 
while,  with  the  xiforesaid  justices  of  both 
benches,  may  further  thereupon  deliberate,  for 
that  the  said  barons  have  not  yet  thereupon, 
&c.  At  which  day,  the  said  J.  Hampden  came 
here  as  before ;  and  because  tlie  barons  hers 
further  will  advise  themselves  of  and  upon  tha 
premises,  before  they  give  judgment  there- 
upon, a  day  is  furtlier  given  to  the  aforesaid 
J.  Hampden,  in  the  same  state  as  now  here, 
until  upon  the  morrow  of  the  Holy  Trinity,  that 
the  said  barons  in  the  mean  while,  with  ths 
aforesaid  justices  of  both  benches,  may  further 
thereupon  deliberate,  for  that  the  sqjd  barons 
have  not  yet  thereupon,  &c.  At  which  dajf 
the  aforesaid  J.  Hampden  came  here  as  be* 
fore ;  and  upon  this,  the  premises  being  seen, 
and  by  the  barons  here  plainly  understood,  and 
mature  deliberation  thereupon  being  had  with 
the  aforesaid  justices  of  both  benches,  and 
after  the  arguments,  as  well  by  the  said  justices, 
as  by  tb^  aforesaid  barons  singly,  in  the  afore- 
said Exchequer-Chamber,  publicly  thereupon 
made,  it  appeareth  thereupon  to  the  barons, 
by  advice  of  the  justices  aforesaid,  that  the 
several  writs  aforesaid,  and  their  returns,  and 
the  schedules  aforesaid  to  the  same  annexed, 
and  the  matter  therein  contained,  are  sufficient 
in  the  law  to  charge  the  aforesaid  J.  Hampden 
with  the  aforesaid  80s.  assessed  upon  him  in 
the  form  and  for  the  cause  aforesaid  :  it  is 
therefore  agreed  by  the  said  barons,  tliat  the 
aforesaid  J.  Hampden  be  charged  with  the  said 
20«.  and  thereof  make  satisfaction,  &C.'' 

This  Judgment  in  the 'Case  of  Ship-Money 
gave  much  o6fence  to  the  nation,  and  occ»» 
sioned  great  heart-burnings  in  the  house  of 
commons  :♦  It  was  particmarly   taken  notice 

*  <'  And  here  I  cannot  but  again  take  the 
liberty  to  say,  that  the  circumstances,  and  pro- 
ceedings in  those  new  extraordinary  cases, 
stratagems,  and  impositions,  were  very  unpo- 
liiic,  and  even  destructive  to  the  services  in- 
tended. And  if  the  business  of  Ship-Money, 
being  ah  imposition  by  the  state,  under  the  no- 
tion of  necessity,  upon  a  prospect  of  danger, 
which  private  persons  could  not  modestly  think 
themselves  qualified  to  discern,  had  l)een  ma- 
naged in  the  same  extraordinary  way  as  tha 
Royal  Loan  (which  was  the  imposing  the  Five 
Subsidies  after  the  second  parliament  spoken 
of  before)  was  ;  men  would  much  easier  have 
submitted  to  it;  as  it  is  notoriously  known, 
that  pressure  was  born  with  much  more  chear- 
fulness  before  the  Judgment  for  the  king,  than 
ever  it  was  after  ;  men  before  pleasing  them- 
selves with  doing  somewhat  for  the  king's  serw 
vice,  as  a  testimony  of  their  affection,  which 
they  were  not  bound  to  do ;  many  really  bs« 
lieving  the  necessity,  and  therefore  chinking  tha 
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traded  at  borne ;  tho  calling  of  the  parlianent, 
aod  our  sitting  h«rB  (an  c&cl  vbich  no  li|>bt 
cau^e  could  £ive  in  those  times  produced)  ii 
enough  to  make  any  reasonable  man  belicTe, 
that  the  Exchequer  abounds  not  so  much  in 
money,  as  the  state  does  in  occasions  to  use  it: 
and  I'liope  we  shall  all  appear  willing  todis* 
prove  those  who  have  thought  to  dissuade  his 
majesty  from'  this  way  of  parliaments,  as  an- 
ccrtain ;  and  to  let  him  see  it  is  as  ready,  and 
more  ibr  the  advancement  of  his  aftiirs,  ihaa 
any  new  or  pretended  old  way  whatever. 

For  the  speedy  dispatch  required,  which  wa| 
the  second  thing,  not  only  his  majesty,  but  ru 
iput  loquUur;  the  occasion  seems  to  importune 
no  less;  necessity  is  come  upon  us  like  sn 
armed  man.— Yet  the  use  of  parliiMnents  here* 
tofore  (as  appears  by  the  writs  that  coll  os 
hither)  was  to  advise  with  his  majesty,  of.  sU 
tilings  concerning  the  church  and  commoo- 
wealth.  And  it  hath  ever  been  the  costom  of 
parliaments,  by  good  and  wholesome  Uws,  to 
refV«sh  the  oommooweQltb  in  geperal,  yea  and 
to  descend  into  remedies  of  particular  griev* 
adces,  before  any  mention  made  of  a  Mipplf* 
Look  back  upon  the  best  parliaments,  and  still 
you  shall  find,  that  U>e  last  acts  are'  for  the  free 
gifts  of  subsidies  on  the  people's  part,  sod 
general  pardons  on  the  king's  part.  Svea  ths 
wisest  kings  have  iirst  acquainted  the  pariisf* 
raents  with  their  designs,  and  the  rensons  tbeie- 
of:  and  then  demanded  the  assistance  botli  of 
their  counsel  and  purses.  But  physicians, 
thoogh  they  be  called  of  the  latest,  most  not 
stomach  it,  or  talk  What  they  might  have  heeo, 
but  npply  themselves  roundly  to  the  cure.  I^ 
us  not  stand  too  nicely  upon  cirousMtaaoc^ 
nor  too  rigidly  postpone  the  matter  of  lupplv, 
to  the  heaf ing  of  ou r  lighter  woands»  Lot  us  do 
what  possibly  may  be  done  with  reason  ana 
honesty  on  our  parts,  to  comply  with  his  oia- 
jesty's  desires  and  to  prevent  the  immineDt  ilh 
which  threaten  us. 

But  consider,  Mr.  Speaker,  that  they  «M 
think  theroielves  already  undone  can  nefer 
apprehend  themsehres  in  danger:  And  they 
that  have  nothing  left  can  never  give  fteely* 
Nor  shall  we  ever  dischai^e  the  trust  of  tJws* 
that  sent  us  hither,  or  make  them  believe  that 
they  contribute  to  their  own  defence  ^nA  safety, 
unless  his  majesty  be  pleased,  first  to  '^^ 
tjiem  to  the  property  of  their  goods  and  lawwl 
liberties,  whereof  they  esteem  themselves  wim 
out  of  possession.  One  need  not  tell  yoo  ^ 
the  property  of  goods  is  the  mother  of  ocmtspf 
and  the  nuiae  of  industry;  makes  us  valiant  m 
war,  and  good  husbands  m  peace.  1^  espcn* 
ciice  I  have  of  former  parliaments,  and  my 
present  observation  of  the  care  the  coeatry  btf 
had  to  chuse  persons  of  worth  and  coorsg^i 
makes  me  think  this  house  Hke  the  ^artsns, 
whose  forward  valour  requiried  some  softer 
music  to  allay  and  quiet  their  spirits,  t<M> 
much  moved  with  the  sound  of  martml  instn- 
mei^.  It  is  not  the  fear  of  imprisomnent,  or 
if  need  be,  of  death  itseli;  that  keeps  a  tree- 
hearted  Englifihnaa  from  iba  ouw  ^  1^^ 


ef  in  Mr.  WulUr*s  Speech  in  that  hoase,  April 
S2,  1640,  which  was  as  follows  : 

jVf  r.  ^Speaker ;  I  vs  ill  ui>e  no  preface,  as  thev 
do  wiio  prepare  men  for  sumething  in  which 
they  have  a  particular  interest.  1  will  only 
propose  whit  I  conceive  fit  for  the  house  to 
consider ;  and  bhnll  be  no  more  concerned  in 
the  event  than  tiicy  that  shall  hear  me. — Two 
(hings  I  observe  in  his  majesty's  demands.' 
First,  the  supply.  Secondiy,  our  speedy  dis- 
patch thereof. 

Touching  the  first :  his  majesty's  occasions 
for  money  are  hut  too  evident.  For  to  saY  no- 
thing  how  we   are  neglected  abroad,  and  di$* 

burthen  reasonable ;  others  observing,  that  the 
advant:ige  to  tlie  king  was  of  importance,  when 
tite  damage  to  them  was  not  conbiderable;  and 
all  assuring  tliemselvcs,  that  when  tliey  should 
he  weary,  or  unwilling  to  continue  the  pay- 
ment, they  might  resort  to  the  law  for  relief,  and 
(iud  it.  Butwlien  they  heard  this  demanded  in 
a  court  of  law,  as  a  right,  and  found  it,  by 
sworn  judges  of  the  law,  adjudged  so,  upon 
iuch  grounds  and  reasons  as  every  stander-by 
was  able  to  swear  was  not  law,  and  so  had  lost 
the  pleasure  and  delight  of  being  kind,  and 
dutiful  to  the  king ;  and,  instead  of  giving, 
were  required  to  pay,  and  by  a  logic  that  left 
Bo  man  any  thing  tviiich  he  might  call  his  own, 
they  uo  more  looked  upon  it  as  the  case  of  one 
inan,  but  the  case  of  tlie  kingdom,  nor  as  an 
imposition  laid  upon  them  by  the  king,  but  by 
the  judges;  which  they  thought  themselves 
bound  in  conscience  to  the  public  justice  not 
to  submit  to.  It  was  an  observation  long  ago 
by  Thucydides,  *<  That  men  are  much  more 
passionate  im  injustice,  than  for  violence ;  be- 
cause, says  he,  the  one  coming  as  from  an 
equal,  seems  rapine;  w lien  the  other  proceed- 
ing from  one  stronger,  is  but  Che  effect  of  ne- 
cessity. So,  when  Ship- Money  was  traosacted 
at  the  council-board,  they  looked  upon  it  as  a 
work  of  that  power  they  were  all  obliged  to 
trust,  and  an  eflTect  of  that  foresight  they  were 
naturally  to  rely  upon.  Imminent  necessity, 
and  public  safety,  were  convincing  persuasions; 
and  It  might  hot  seem  of  apparent  ill  conse- 
quence to  them,  that  upon  an  emergent  occa- 
sion the  regal  power  should  fill  up  an  Am/ks,  or 
supply  an  impotency  in  the  law.  But  when 
tliey  saw  in  a  court  of  law  (that  law,  that  gave 
them  title  to,  and  possession  of  all  that  they 
had)  reason  of  state  ui]ged  as  elements  of  liw, 
judges  as  sharp-sighted  as  secretaries  of  state, 
and  in  the  mysteries  of  state;  judgment  of  law 
grounded  upon  matter  of  fact,  of  which  there 
ifras  neither  enquiry,  nor  proof)  and  no  reason 
giveo.for  the  payutent  of  the  20#.  in  question, 
but  what  included  the  estates  of  all  the  standers 
by,  they  had  no  reason  to  hope  that  doctrine, 
or  the  promoters  of  it,  would  be  contained 
within  any  bounds;  and  it  is  no  wonder  that 
they  who  had  so  little  reason  to  be  pleased  with 
theii'own  condition,  were  no  less  solicitous  for. 
Of  apprehensive  of,  the  inconveniencies  that 
m^ht  atte&d  any  altttratioa/'    Clarendoo, 
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this  piurt  of  bi9  inheritaDce  mt  entirely  to  pot- 
terity,  at  he  received  it  from  hit  ancettort. 

This  therefore  let  ut  first  do,  and  the  more 
■peedily,  that  we  may  come  to  the  matter  of 
supply ;  let  us  give  new  force  to  the  many  laws 
which  have  been  hitherto  made  for  the  main- 
taining of  our  rights  and  privileges^  and  endea- 
vour to  restore  this  nation  to  its  fundamental 
and  vital  liberties,  the  property  of  our  goods, 
and  the  freedom  of  our  persons;  noway  doubt- 
ing, but  we  shall  find  his  majesty  as  gracious  and 
ready,  as  any  of  his  royal  progenitors  have  been, 
to  grant  our  just  desires  therein.  For  not  only 
the  people  do  think  but  the  wisest  do  know, 
that  what  we  have  suffered  in  this  long  vacancy 
of  parliamentt,  we  liave  saffered  from  his  minis- 
ters :  that  the  persoD  oi  no  king  was  ever  better 
beloved  of  his  people,  and  that  no  people  were 
ever  mure  unsatisfied  with  the  ways  of  the  levy- 
ing monies,  are  two  truths  which  may  serve, 
one  to  demoastrate  the  other:  for  such  is  their 
averaioato  the  present  courses,  that  neither 
the  admiration  they  have  of  his  majesty's  native 
iaclioations  to  justice  and  clemency,  nor  the 
pretended  conseni  of  the  judges,  ooald  make 
them  willingly  submit  themselves  to  the  kte 
tax  of  Ship>money :  And  such  is  the  natural 
love  and  just  esteem  of  his  majest^s  coodnets, 
that  no  late  |)res8ure  could  provoke  &ro,  nor 
jiny  example  invite  ttiem,  to  disloyalty  or  dis- 
obedience. 

But  what  is  it  then,  that  hath  bred  this  mis- 
understanding  betuixt  the  king  and  his  people? 
How  is  it,  tlmt  having  to  good  a  king  we  have 
so  Quicb  to  complain  of?  Why,  we  are  told  of 
the  son  of  Solomon,  that  he  was  a  prince  of  a 
tender  heart ;  and  yet  we  see,  by  the  advice  of 
violent  counsellors,  how  rough  an  answer  ha 
gave  to  his  people.  <  That  his  finger  should 
<  be  as  heavy  as  his  fiitlier^s  loins,'  was  not  hh 
own,  but  the  voice  of  some  persons  about 
him,  that  wanted  the  gravity  and  moderation 
requisite  for  \fae  counsellors  of  a  yonng  king. 
I  love  not  to  press  allegories  too  far ;  but  the 
resemblance  of  Job's  story  with  ours  hMs  so 
well,  tl)at  I  cannot  but  observe  it  to  you.    It 

e eased  God  to  give  his  enemy  leave  lo  afiict 
m  more  than  oDce  or  twice,  and  to  take  all 
he  bad  from  him ;  and  yet  be  was  not  provoked 
to  rebel  so  much  as  with  his  tongue ;  though 
he  had  no  very  good  example  of  one  that  lay 
venr  near  him,  and  felt  not  half  that  which  he 
•uttered.  I  hope  his  majesty  wiH  imitate  God 
in  the  benigner  parts  too :  and  as  he  was  severe 
to  Job  only  while  he  discoursed  with  another 
concerning  him,  bat  when  he  vouchsafed  to 
speak  himself  to  him,  begtin  to  rebuke  those 
who  had  misuken  and  mis-judged  lus  case^  and 
to  restore  the  patient  man  to  his  former  as- 
perity ;  so  now^  that  his  majesty  hath  admitted 
us  to  his  presence,  and  spoken  face  to  face  with 
us,  I  doubt  not  but  we  shall  see  fairer  days>  and 
be  as  rich  in  the  possession  of  our  own  as  ever 
^ve  were. 

I  wonder  at  those  that  seem  to  doubt  the 
success  of  this  parliament,  or  dbat  the  misan- 
ihittaiMBg  between  the  king  and  his  people 


should  last  any  longer,  now  lAny  are  so  happily 
met.  His  majesty's  wants  are  not  so  great  but 
that  we  may  find  means  to  supply  him ;  nor 
our  desires  so  unreasonable,  or  so  incompatible 
with  soveriYmeBt,  but  that  his  majesty  may  well 
satisfy  them.  For  our  late  experience,  1  hope, 
will  teach  us  what  rocks  to  shun  and  how  ne- 
cessary the  use  of  moderation  is :  and  for  his 
majesty,  he  has  had  experience  enough,  how 
that  prospers  which  is  gotten  without  the  con- 
current good-will  of  his  people:  Never  more 
money  taken  from  the  subject;  never  more 
went  into  the  excbec|uer.  If  you  look  upon 
what  has  been  paid,  it  is  more  than  ever  the 
people  of  England  were  wont  to  pay  in  such  a 
time :  If  we  look  upon  what  has  been  effected 
therewith,  it  shews  as  if  never  king  had  been 
worse  supplied.  So  that  we  seem  to  have  en- 
deavoured the  filling  a  sieve  with  water.  Who- 
soever gave  advice  for  these  courses,  has  mad* 
good  the  saying  of  the  wise  man;  '  qui  cootur* 

*  bat  domom  suam,  poseidebit  ventura.'  By 
new  ways  they  think  to  accomplish  wonders  ; 
but  in  truth  they  grasp  the  wind,  and  are  at 
the  same  time  cruel  to  us,  and  to  the  king  too. 
For  if  the  oonraon wealth  flourish,  then  he  that 
hath  the  sovereignty  can  never  want,  nor  d<» 
amiss ;  so  at  he  govern  not  according  tb  th* 
interest  of  others,  but  go  the  shortest  and  tb« 
safest  ways  to  his  own,  and  the  common  good. 

The  kings  of  this  nation  have  always  govern- 
ed by  parliaments;  and  if  we  look  upon  thft 
Buceess  of  things  since  parliaments  were  laid 
by,  it  resembles  that  of  the  Grecians, 

*  Ex  illo  fluere  et  retro  soblapsarefbrri 

'  Res  Danaum' 
etpecielly-  pa  the  sulnect's  pare.  For  thougK 
the  king  hath  gotten  little,  they  have  lost  all. — 
But  bis  majesty  shall  hear  the  truth  from  us,  and 
wr  shaU  make  appear  the  errors  of  those  di- 
vines, yfho  would  persuade  as,  that  a  monarch 
most  be  absolute,  and  thet  be  mav  do  all  things 
ad  ^Mmm ;  rceeding  not  oaly  from  tbeir  text 
(though  that  be  e  wandering  too)  but  from  the 
way  tbeir  own  profession  might  teach  them, 
<  state  SQper  vias  antiquas,'  and  '  remove  not 
■*  the  antieot  bounds  and  land-marks  whieh  our 

*  (hthctt  have  set.'  If  to  be  absolute  were  to 
ha.  restrained  by  no  laws,  then  can  no  king  i» 
Chnstendoro  Inb  so ;  for  they  alt  stand  obliged  to 
the  laws  Christiao,  and  we  ask  no  more :  for  to 
this  piMar  are  our  privileges  fixed,  our  kings  at 
their  oorooatioB  taaing  a  sacred  oath  not  to  in* 
fringe  then. 

I  am  sorrv  these  men  take  no  more  care  te 
gain  our  belief  of  thincs,  which  they  tett  us  for 
our  soul's  health;  while  we  knew  them  so 
manifestly  in  the  wrong,  in  that  which  eon-' 
cems  the  liberties  and  privileges  of  the  sub- 
jects of  £B|;land<  but  they  gain  prefennent, 
and  then  ^  no  matter,  though  they  neither 
believe  themselves,  nor  are  believed  by  others. 
But  since  thev  are  so  ready  to  let  loose  the 
conscience  of"^  their  kings,  we  are  the  f&ore 
careful  to  provide  for  our  protection  against  tht^ 
pulpit  law,  by  declaring  and  reinfordiig  the  mi« 
nkipel  Imwt  of  tfa»  " 
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It  is  worth  observing,  how  new  this  opinion 
IS,  or  rather  this  way  of  ruling,  even  among 
themkelveA.  Fiir  Mr.  Hooker,  who  sure  was 
DO  rt  fractory  man,  (as  ihey  term  it)  thinks  that 
the  dm  government  was  arbitrary,  *  till  it  was 
'  touiid,  that  to  live  by  one  man's  will,  became 
*  the  caube  of  all  men's  misery*'  (these  are  his 
words) :  concluding,  that  tliis  was  tbe  original 
of  io\eiuiiig  laws,  i^nd  if  we  look  farther  back, 
our  histories  will  telJ  us,  that  the  prelates  of  this 
kingdom  have  often  been  tbe  mediators  be- 
tween tlie  king  and  bis  subjects,  to  present  and 
to  pray  redress  of  tlieir  grievances;  and  had  re- 
ciprocally then  at  much  luve  and  reverence  from 
Ihe  people. 

But  these  preachers,  more  active  than  their 
predecesi>ors,  and  wiser  than  the  laws,  have 
tbund  out  a  better  form  of  government.  The 
king  must  be  a  more  absolute  monarch  than 
any  of  bis  predecessors ;  and  to  them  he  must 
owe  it,  though  in  tbe  moan  time  they  haiard 
the  hearts  of  bis  people,  and  involve  him  in  a 
thousand  d:thculties ;  for  suppose  this  form  of 
government  were  inconvenient,  and  yet  this  is 
but  a  supposition;  for  these  600  years,  it  bath 
not  only  maintained  us  in  safety,  but  made  us 
victorious  over  other  nations :  but,  I  say,  sup- 
pose they  have  another  idea  of  one  more  con- 
venient, we  all  know  how  dangerous  innovations 
•re,  thoiigb  to  the  better:  and  what  hazard 
those  princes  must  run,  that  enterprize  the 
change  of  a  long  established  govemmont.  Now, 
of  all  our  kings  that  have  gone  before,  and  of 
all  that  are  to  succeed  in  this  happy  race,  why 
•hould  so  pious  and  so  good  a  king  be  exposed 
to  til  is  trouble  and  hazard  f  besides  that,  kmgs 
$0  diverted  can  never  do  any  great  matter 
abroad. 

But  while  tliese  men  have  thus  bent  their 
wits  against  the  Uws  of  their  country,  whether 
they  have  Delected  their  oun  province,  and 
what  tares  are  grown  up  in  the  field  which  they 
should  have  tilled,  I  leave  to  a  second  consider- 
ation ;  not  but  that  religion  ought  to  be  the  first 
thing  in  our  purposes  and  desires;  bnt  that 
which  is  first  in  dignity,  is  not  always  to  precede 
in  order  of  time,  for  well-being  purports  a  being. 
And  the  first  impediment  which  men  naturalfy 
endeavour  to  remove,  is  the  want  of  these  things, 
without  which  they  cannot  subsist.  God  first 
assigned  to  Adam  maintenance  of  life,  and 
pve  him  a  title  to  the  rest  of  tlie  creatures,  be- 
fore iie  appointed  a  law  to  observe.  And  let 
me  tell  you,  if  our  adversaries  have  any  such  de- 
sign, as  there  is  nothing  mare  easy  than  to  im- 
pose religion  on  a  people  deprived  of  their  li- 
berties ;  so  there  is  nothing  more  hard  than  to 
do  tbe  same  upon  freemen. 

And  therefore,  Mr.  Speaker,  I  conclude  with 
this  motion,  that  there  may  be  an  order  present- 
ly made,  that  the  first  thing  this  house  will  con- 
sider of,  shall  be  the  restoring  this  nation  in  ee- 
■eral  to  its  fundamental  and  vital  liberties,  die 
property  of  our  goods,  and  fi-eedom  of  our  per- 
sons; and  that  then  we  will  further  consider  of 
the  supply  desired.-^And  thus  we  shall  dis- 
charge tbe  trust  reposed  in  us  by  those  that  sent 


lis  hither :  his  majesty  will  see,  that  we  make 
more  than  ordinary  haste  to  satisfy  bis  demands; 
and  we  shall  let  all  those  know,  that  seek  to 
hasten  the  matter  of  supply,  that  they  will  so  far 
delay  it,  as  tliey  give  interruption  to  tbe  former^ 


Afterwards  the  House  of  Commons  took 
tbe  affair  directly  under  consideration,  in  call- 
ing those  Judges  to  an  accoimt,  who  had  given 
their  Opinions  for  the  Ship-Money ;  at  which 
time  Lord  Falkland  dvhvered  hiuiu^Jf  in  the 
following  manner : 

Mr.  Speaker ;  Tbe  constitution  of  this  com* 
mon wealth  hath  established,  or  rather  endea- 
voured to  establish  to  os  the  6e<:anty  of  our 
goods,  and  the  securitj  of  those  Uws^  which 
would  secure  us  and  our  goods,  by  appointing 
for  us  Judges,  so  settled,  so  sworn,  that  there 
can  be  no  oppression,  but  they  of  necessity 
must  be  accessary;  since  if  they  neither  deny 
nor  delay  us  justice,  which  neitlier  for  the  great 
nor  little  seal  they  ought  to  do,  the  greatest  per* 
son  in  this  Ungdom  cannot  continue  the  least 
violence  upon  the  meanest.  But  this  secarity 
hath  been  almost  our  ruin ;  fiir  it  hath  been 
turned,  or  rather  turned  itself  into  a  battery 
against  us :  and  those  persons  who  should  have 
been  as  dogs  to  defend  the  sheep,  have  been  as 
wolves  to  worry  them. 

These  Judges,  to  instance  not  them  onl^,  but 
their  greatest  crime,  have  dehvered  an  opinion, 
and  judgment  in  an  extra-judicial  manner,  that 
is,  such  as  came  not  within  their  cognizance, 
they  being  judges,  and  neither  phiioflD)2iers,  nor 
pohticians.  In  which  when  that  is  so  absolute 
and  evident,  the  law  of  the  land  ceases;  and  of 
general  reason  and  equity,  by  which  particular 
laws  at  first  were  framed,  retnnts  to  his  throne 
and  government,  where  taUa  populi  becomes 
not  only  Jtipronn,  but  sola  Us^ ;  at  which,  and 
to  which  end,  whatsoever  should  dispense  with 
the  king,  to  make  use  of  any  money,  dispenses 
with  us  to  make  use  of  his,  and  one  another's. 
In  this  judgment  they  contradicted  both  many 
and  learned  acts  and  declarations  of  parlia- 
ments ;  aud  those  in  this  very  case,  in  this  very 
reign :  so  that  for  them  they  needed  to  have 
consulted  with  no  other  record,  but  with  their 
memories.  9.  They  have  contradicted  appa- 
rent evidences,  by  supposing  mightjf  and  immi- 
nent dangers,  in  the  most  serene,  quiet,  and  hal- 
cion  days  that  could  possibly  be  imagined^a  lew 
contemptible  pirates  being  our  most  formidable 
enemies,  and  there  being  neither  prince  nor 
state,  with  whom  we  had  not  either  alliance  or 
amity,  or  both.  3.  They  contradict  the  writ  it- 
self, by  supposing  that  supposed  danger  to  be 
so  sudden,  tnat  it  would  not  stay  for  a  parlia- 
ment, which  required  but  forty  days  stay,  and 
tbe  writ  being  in  no  such  haste,  but  being  con- 
tent to  stay  seven  times  over. 

It  seemed  generally  strange,  that  they  saw 
not  the  law  which  all  men  else  saw  but  them- 
selves. Yet  though  this  begot  the  more  general 
wonder,  three  other  particulars  beeot  the  more 
geaeral  indigoauoiu     When  (hey  had  aUowed 
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to  tho  kiog,  the  sole  power  in  necessity,  t>ie 
sole  judtrment  of  necessity,  and  by  that  enabled 
him  to  take  both  from  us,  what  he  would,  when 
he  would,  and  how  he  would,  they  yet  conti> 
nued  to  persuade  us,  that  they  bad  left  us  our 
liberties  and  our  properties.  And^  which  I 
confess  moved  most,  tliat  by  the  transformation 
of  us  from  the  state  of  free  subjects  (a  good 
phrase  under  Dr.  Heylin's  favour)  unto  tliat  of 
villains,  they  disable  us  by  legal  and  voluntary 
supphes  to  express  our  affections  to  his  majesty, 
and  by  that  to  cherish  liis  to  us^  that  is,  by  par- 
liaments. 

The  cause  of  all  the  miseries  we  have  suf- 
fered, and  the  cause  of  all  the  jealousies  we 
have  had^  that  we  should  yet  suffer,  is,  That  a 
most  excellent  prince  hath  been  most  infinitely 
abused  by  his  judges  telling  him,  that.  By 
policy  he  might  do  what  he  pleased. 

We  must  now  be  forced  to  think  of  abolishing 
of  our  grievances,  and  of  taking  away  this  judg- 
ment and  these  judges  together,  and'^of  regulat- 
ing their  successors  by  their  exemplary  punish- 
ment. 

Hereupon  the  Opinions  of  the  Judges,  the 
Ship-Writs,  and  trie  Judgment  against  Mr. 
Hampden  bein^  read  openly  in  the  house  on 
Monday,  Dec.  7, 1640,  after  long  debate  these 
four  several  votes  were  ugrced  to  by  the  hoase, 
nem.  con. 

1.  That  the  chnrge  imposed  upon  the  sub- 
jects for  the  providioir  and  furnishing  of  ships, 
and  the  assessmeut  fur  raising  of  money  for 
that  purpose,  commonly  ciilled  Ship-Money, 
are  against  the  laws  of  the  realm,  the  subjects 
right  of  property,  and  contrary  to  former  reso- 
lutions in  parliament,  and  tu  the  Petition  of 
Rigiit. 

2.  Tliat  the  extrajudicial  Opinions  of  the 
judges,  published  in  the  Stnr-Chamber,  and  in- 
rolled  in  the  Courts  at  Westuiinster,  in  kac 
terba  ; 

The  Case. 
'  C.  H. ; — When  the  good  and  safety  of  the 

*  kingdom  in   general   is  concerned,  and  the 

*  whole  kingdom  in  danger,  whether  may  not 
'  the  king  by  writ  under  the  great  seal  of  Eng- 
'  land,  command  all  the  subjects  in  this  kingdom 

*  at  their  charge  to  provide  and  furnish  such 

*  number  of  Ships,  with  men,  victual,  and  muni- 
'  tion,  and  for  such  a  time  ns  he  shall  think  fit, 
'  for  tlie  defence  and  safe-guard  of  the  kingdom 
'  from  such  danger  and  peril,  and  by  law  dom- 
'  pel  the  doing  thereof,  in  case  of  refusal  or 
'  refractoriness ;  and  whether  in  such  case  is 
'  not  the  king  the  sole  judge  both  of  the  danger, 
'  and  when  and  how  the  same  is  to  be  prevented 
<  and  avoided  ?— C.  H.' 

Their  Opimoks. 
'  May  it  please  your  most  excellent  mejesty, 
'  We  have  according  to  your  majesty's  com- 

*  mand«  severally,  and  every  man  by  himself, 

*  and  all  of  us  together,  taken  into  serious  con- 
'  sideration  the  case  and  questions  signe<l  by 
'  your  majesty,  and  inclosed  in  your  letter : 
'  Aud  we  .are  of  opinion,  that  when  the  good 


'  and  safety  of  the  kingdom  in  general  is  con* 

*  cerned,  and  the  whole  kingdom  in  danger, 
'  your  majesty  may  by  writ  under  the  great  seal 
'  of  England,  command  all  the  subjects  of  this 

*  your  kingdom,  at  their  charge  to  provide  and 
'  furnislr  such  number  of  Ships,  with  men, 
'  victual,  and  munition,  and  for  such  time  as 

*  your  majesty  shall  think  fit  for  the  defence  and 

<  safeguard  of  the  kingdom  from  such  danger 

<  and  peril ;  iand  that  by  law  your  majesty  may 

*  compel  the  doing  thereof  in  case  of  refusal  or 

*  refractoriness.     And  vve  are  also  of  opinion, 

*  that  in  such  cnse  your  majesty  is  the  sole 

<  judge  both  of  the  danger,  and  when  and  how 
\  the  same  is  to  be  prevented  and  avoided  :' 

In  the  whole,  and  in  every  part  of  them,  are 
against  the  laws  of  the  realm,  the  right  of  pro- 
perty and  the  liberty  of  the  subjects,  and  con- 
trary to  former  resolutions  in  parhament,  and 
to  the  Petition  of  Hieht. 

3.  That  the  Writ  following  in  hae  verba,  viz. 

<  Charles  by  the  grace  of  God,  king  of  England, 
'  Scotland,  France  and  Ireland,  defender  of  the 
'  faith,  &c.      To  our  right  trusty  and   well- 

*  beloved  counsellor,  Tiiomas  lord  Coventry, 

*  keeper  of  our  great  seal  of  England,  greeting. 

*  These  are  to  will  and  require  you,  that  for  the 

<  safeguard  of  the  seas,  and  defence  of  tlie 

*  realm,  yon  issue  forth,  or  cause  to  be  issued 

*  forth  of  our  hgh  court  of  chanciry  tliese  ensu* 
'  ing  writs  in  the  form  following,  with  duplicates 

*  of  them,  under  onr  great  seal  of  England,  unto 
'  the  counties,  cities,  towns,  and  places  here- 
'  after  ensuing,  and  for  so  doing  this  shall  be 

*  your  warrant  :*  And  the  other  Writs  com- 
monly called  the  Ship-Writs,  are  against  the 
laws  of  the  realm,  the  right  of  property,  and 
the  liberty  of  the  subjects,  and  contrary  to 
former  resolutiops  in  parliament,  and  to  the 
Petition  of  Right. 

4.  That  the  Judgment  in  the  Exchequer  in 
Mr.  Hampden's  case,  a  transcript  whereof  fol- 
loweth  in  hoc  verba :  (viz.  *  Quod  separaha 
'  brevia  prsdicta  et   retorna    eorundem,    ae 

*  schedul.  prsdict.  eisdem  nnnexat.  ac  materia 

*  in  eisdem  content,  sufiicien.  in  lege  exist,  ad 

*  prsBf.  Joh.  Hampden  de  praedictis  viginti  snli- 
'  dis  super  ipsum  in  forma  et  ex  causa  pned. 

*  assessis,  onerand.  Ideo  consideratum  est  per 
'  eosdcm  barones,  quod  pra^d.  Johannes  Hamp- 
'  den  de  eisdem  viginti  solidis  oneretor,  et  inde 
'  satisfaciat.y  in  the  matter  and  substance 
thereof,  and  in  that  it  was  conceived  that  Mr. 
Hampden  was  any  way  chargeable,  is  against 
the  laws  of  the  realm,  the  right  of  property,  the 
liberty  of  the  subjects,  and  contrary  to  former 
resolutions  in  parliament,  and  to  the  Petition  of 
Right. 

These  votes  were  afterwards  transmitted  by 
the  house  of  commons  to  the  lords,  and  delivt^r- 
ed  by  Mr.  St.  John  (afterwards  his  majesty's 
solicitor-general)  at  a  Conference  of  bulb  houses 
of  parliament,  held  16  Car.  1640. 

Mr.  St.  John  addressed  himself  to  the  lords 
as  follows : 
My  lords;  The  knightSi  citiiens,  and  bur- 
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gesses  of  the  commons  boose  faave  entnuted  mc 
with  a  message  to  your  lordships  of  a  general 
Mad  very  high  concernment;  so  general,  that 
the  whole  body  of  the  kingdom,  botli  peen  and 
people,  are  interested  in  it ;  of  so  high  a  conse- 
quence,  as  that  there  is  nothing  that  can  con- 
cern lis  nearer. — It  is  one  of  the  grandiu  regni  f 
M>  great,  as  that  I  shall  not  need  to  present  it 
to  your  lordships  in  a  magnifying  glass ;  it  will 
appear  too  big  in  its  own  dimensions.  It  is 
not  that  Ship>money  hath  been  levied  upon  ns; 
bot  it  is  that  right  whereby  Ship-money  is 
claimed,  which,  if  it  be  true,  is  such  as  that 
makes  the  payment  of  Ship-money  the  gift  and 
earnest  penny  of  ail  we  have.  It  is  not  that 
our  persons  have  been  imprisoned  for  payment 
of  Ship-money,  but  that  our  persons^  and  (as  it 
is  conceived^  our  lives  too,  are,  upon  the  same 
grounds  of  law,  delivered  up  to  bare  will  and 
pleasure.  It  is  that  our  birtii-rigbt,  eur  ances- 
tral right,  our  condition  of  continuing  free  sub- 
jects, is  lost ;  thai  of  late  there  hath  been  an 
endeavour  to  reduce  us  to  the  state  of  villainage, 
nay  to  a  lower.  It  is  true,  the  lord  might  tax 
his  villain  de  haute  et  dt  biuse,  might  uke  all 
his  lands  and  goods ;  the  villain  had  no  property 
against  the  lord,  the  villain  he  could  not  ire  que 
voiuitf  he  had  no  liberty  of  person,  the  lord 
might  imprison  him  at  his  pleasure:  but  the 
villain's  life  was  his  own,  and  not  i)is  lord's,  the 
law  secured  him  that.  But,  my  lords,  as  the 
law  stands  now  declared,  it  is  disputable  whe- 
ther it  doth  so  much  for  us« 

My  lords,  the  subject  of  this  message,  is  to 
present  the  sense  of  the  commons  to  ^our  lord- 
ships; that  the  laws  of  the  realm  instituted  at 
first,  and  freely  assented  unto,  and  chosen  by 
their  ancestors  for  the  preservation  of  them- 
selves and  us  their  descendants,  in  our  perwns, 
lives  and  estates,  have  been  of  late  entrusted 
unio  such  hands,  as  have  endeavonred  to  force 
upon  them  a  contrary  end  to  that  for  which 
they  were  ordained;  from  defensive  to  turn 
them  to  offensive;  and  instead  of  protecting 
us,  to  make  the  laws  the  instrument  of  taking 
from  us  nil  we  have.  Those  carriages  which 
hare  produced  this  sense  of  tlie  commons,  I  am 
commaaded  at  this  present  to  declare  to  your 
lordships.  They  are  certain  extra-judicial  opi- 
nions aeliveri^d  by  the  judges  at  several  times ; 
the  one  in  November  1635,  the  other  a  year 
•fter,  in  Februarv  ia3#.  The  Ship- Writs,  that 
have  issued  to  all  the  counties  of  England  for 
these  many  years  last  past  without  latrrmis- 
sioB  :  the  priueipal  thing  in  these  writs  which  I 
mm  to  present  to  your  lordships,  is  not  the 
charge  and  harden  which  hath  been  thereby 
imposed  upon  the  subjects,  though  that  be 
great,  bnt  the  declarations  in  them  of  the  law, 
and  of  the  right  whereby  this  burden  may  be 
imposed. — The  last  is,  the  Judgment  in  Master 
Hampden's  case  in  the  exchequer  upon  these 
flhip-Writs. 

My  lords,  the  two  lost,  that  is,  the  Ship-Writ 
Mid  the  Judgment,  because  they  are  very  lotig, 
I  am  only  to  open  them  without  reading,  ami 
l»  dtlmt  Umb  t»  your  ioidsbip  ;  the  other  tirO| 


I  am  t«  read  them^  and  then  to  dehrer  to  your 
lordships. 

The  ifrstOpittion  in  Novfanbcr  1635,  wai 
read  as  followetb : 

I  am  of  opinion,  that  as  where  the  benefit 
doth  more  particularly  redound  to  the  good  of 
the  ports  or  maritime  parts,  as  in  case  of  pi^ 
racy  or  depredations  upon  the  seas,  there  thi 
charge  bath  been,  And  may  be  lawfully  im- 
posed upon  them  according  to  precedents  of 
former  times;  so  where  the  good  and  snitij 
of  the  kingdom  in  general  is  concerned,  and 
the  whole  kingdom  in  danger,  (of  which  his 
majesty  is  the  only  judge)  there  the  charged/ 
the  defence  ought  to  be  bom  by  all  the  realm. 
This  I  hold  agreeable  both  to  law  and  reasoo. 

My  lords^  these  opinions  were  delivered  by 
the  judges  severally  and  apart,  they  were  pro- 
cured by  the  solicitation  of  my  lordFincb.  Ihe 
judgesi  as  he  severally  procured  their  hands, 
were'  by  him  enjoined  secrecy:  accordingly 
these  opinions  walked  in  the  dark  for  a  year 
and  upwards.  Afterwards  the  procurer  of  tbeiu, 
my  lord  Finch,  liked  them  so  well,  as  that  \\t 
presumed  to  deliver  them  to  his  majeSty.  Bj 
his  procurement,  a  letter  was  directed  fmm  h:s 
majesty  to  the  judges,  for  the  delivery  of  ikit 
opmions  in  these  and  some  othef  additlonaLs 
The  former  that  hath  been  read  is  more  mo- 
dest ;  it  is  only  that  his  majesty  is  the  sole  judge 
of  the  danger,  and  that  the  mland  as  well  as 
the  maritime  towns  are  chargeable  to  the  de- 
fence of  the  kingdom. — It  is  not  declared  in 
these,  that  this  charge  may  be  imposed  hy  his 
majesty  alone;  for  the  expression  is  only,  that 
the  charge  may  lawfully  be  imposed ;  sny  oct 
by  whom. — In  the  other  opinions  they  proceed 
a  tnalo  ad  pfjus,  and  speak  plain  English,  alacb 
followetfi  in  hac  verba  : 

The  Ca!«e. 

C.  R.  When  the  good,  and  the  case  iud 
safety  of  the  kingdom  in  general  is  concerned, 
and  the  whole  kingdom  in  danger,  wbeCfcerony 
not  the  king,  by  writ,  under  the  great  seal  of 
England,  command  all  the  subjects  in  this  king- 
dom, at  their  charge,  to  provide  and  funiisb 
such  number  of  ships  ^vith  men,  victuals  and 
ammunition,  and  for  such  time  as  be  sbook) 
think  fit,  for  the  defence  and  safegaard  of  the 
kingdom  from  such  danger  and  peril;  and  by 
law  compel  the  doing  thereof,  in  case  of  refuatl 
or  refractoriness?  aim  whether  in  such  case,  is 
not  the  king  Uie  sole  judge,  both  of  the  dan|:eff 
and  when  and  how  the  same  is  to  be  frtseatd 
and  avoided  ? 

The  Judges  Asrswcn. 
May  it  please  your  excellent  majesty,  ^c 
have,  according  to  your  riiajesty*s  command, 
severally,  and  every  msa  hy  htmsdlf^  and  all  of 
us  together,  taken  into  serious  considcratioB  tbe 
case  and  questions  signed  by  your  majesty,  aad 
indorsed  in  your  royal  letCer ;  and  we  are  of 
opinion,  that  when  the  good  and  safety  of  tbe 
kingdom  in  general  is  concerned,  and  tbe  whole 
kingdon  is  itt  danger,  yow  itejsf  ky  m>7  ^7 
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writ  under  the  greal  seal  of  England,  command 
all  the  subjects  of  this  ^our  kingdom  at  their 
chaT]ge  to  provide  and  fuinish  such  number  of 
ships,  with  men,  victuals  and  ammunition,  and 
for  such  time  as  your  majesty  shall  think  fir, 
for  the  defence  and  safeguard  of  the  kingdom 
from  such  dauger  and  peril ;  and  that  by  hiw 
your  majesty  may  compel  the  doing  thereof,  in 
case  of  refusal  or  refractoriness :  and  we  are 
also  of  opinion,  that  in  such  case  your  majesty 
is  the  sole  judge,  both  of  the  danger,  and 
when  and  how  the  same  is  to  be  prevented  and 
avoided. 

These  Opinions  were  subscribed  by  all  the 
JudgCi  in  Serjeants-Inn-Hall ;  they  were  after- 
war(3«  publislied  in  the  Star-Charaber,  tiiat  ihe 
subjects  might  take  notice  of  them  ;  and  thnt 
they  might  never  be  forgotten,  they  are  enrolled 
in  lill  the  courts  of  Westminster-Hall,  in  '  per- 
*  petuam  rei  memoriam/  Your  lordships  will 
be  pleased  to  give  me  leave  to  repeat  them  in 
their  plain  and  legal  sense,  which  I  conceive  to 
be  thus :  That  his  majesty,  as  often  as  hin>sulf 
pleasoth,  may  declare  that  the  kingdom  is  in 
danger ;  that  so  often,  for  prevention  of  such 
danger,  his  majesty,  by  his  writ  under  the  great 
seal  of  England,  may  alter  the  property  of  the 
subjects  goods,  without  their  consent  in  parlia- 
ment, and  that  in  such  proportion  as  his  ma- 
jesty shall  think  fit ;  and  besides,  the  altering 
of  the  property  of  their  goods,  for  the  prevention 
of  such  danger,  may  deprive  them  of  the  liberty 
of  their  persons,  and  ot  their  lives,  and  that  in 
such  manner  as  himself  shall  please. 

1.  The  first  of  these,  viz.  That  his  majesty 
may  declare  the  danger  as  often  as  he  pleaseth, 
is  made  good  in  these  words,  That  the  king  is  the 
sole  Judge  of  the  danger,  and  when  the  same  is 
to  be  prevented  and  avoided.  2.  The  second, 
that  so  often  he  may  alter  the  property  of  the 
fcubjccts  goods,  without  consent  in  parliament, 
in  these  words.  That  his  majesty  may,  by  writ 
under  the  seal  of  England,  command  and  com- 
pel all  the  subjects  of  the  realm,  at  their  charge, 
to  provide  and  furnish  ships.  3.  That  this  may 
be  in  what  proportion  his  mnjcsty  shall  please, 
in  these  words ;  that  his  majesty  may  command 
them  to  provide  and  furnish  such  number  of 
ships,  w ith  men,  victuals,  and  ammunition,  and 
for  such  time  as  his  majesty  shall  think  fit.  4. 
The  last,  viz.  that  which  concerns  our  persons, 
in  these  two  clauses:  1.  That  his  majesty  in 
case  of  refractoriness  may  compel  the  doing  of 
it.  This  compulsion  in  case  of  refractorinets 
includes  the  person  as  well  as  the  estate;  nay, 
it  sounds  more  in  the  personality  than  otherwise. 
For  the  other,  viz.  whether  thi»  personal  com- 
pulsion may  extend  so  far  as  to  life,  1  humbly 
leave  it  to  your  lordships  consideration,  upon 
the  other  clause ;  that  is,  that  his  majesty  is  the 
sole  judge  of  such  danger,  and  when  ftnd  how 
the  same  is  to  be  pre\ented:  whether  the 
wOrds,  '  how  it  is  to  be  prevented,*  in  this  case 
of  personal  compulsion,  doth  not  leave  the 
manner  of  it  wholly  in  his  majesty*s  breast. 

My  lords,  if  these  Opinions  extend  only  to 
Ship-Money,' it  is  toongh ;  his  majesty  takes 
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what  he  will,  and  when  he  will.  If  nil  be  taken 
to  day,  and  afterwards  by  descent  or  my  own 
lubour  I  got  a  new  stock  or  livelihood,  that  is 
no  more  mine  than  the  fonrer,  so  that  there  is 
no  property  left  u;  to  the  f^uljccr,  though  the 
Opinions  go  n«)  Inrther. *  Bur,  my  lords,  Ship- 
Money  is  not  the  whole  extent  of  them;  Ship- 
"Money,  by  these  Opinions,  is  not  due  by  any 
peculiarity  in  Ship- Money  :  but  Ship-Money  is 
tlierefore  due,  becao'i^  his  majesty  is  the  sole 
judge  of  the  danger  of  the  kingdom,  and  when 
and  how  the  same  is  to  be  prevented  ;  because 
his  majesty,  for  the  defence  of  the  kingdom, 
may  at  his  will  and  plcai^ure  charge  the  people. 
This  is  the  ground,  and  upon  the  same  reason 
the  compulsion  may  be  as  well  for  the  making 
and  maintaining  castles,  forts  ai;d  bulwarks, 
making  of  bridges,  for  tran'iporting  his  armies, 
for  provision  of  wages  and  victuals,  for  soldiers, 
for  horses  and  carriages  :  it  may  be  multiplied 
in  infinitum. — It  may  be  done  when  the  good 
and  safety  of  the  kingdom  is  concerned ;  this 
extends  to  all  things,  and  at  all  times  :  *  Quia 

*  jacet  in  term,  non  habct  unde  codet.' 

If  these  opinions  be  law,  I  humbly  leave  it  to 
your  lordships  considerations,  whether  the  go- 
vernment be  not  *  imperium  legibus  solutum.' 
The  next  thing  I  shall  offer  to  your  lordships  is 
the  Ship- Writs :  a  transcript  of  one  of  them  di- 
recteil  to  the  sheriflf  of  Dorsetshire,  1  shall  deli-  ^ 
ver ;  all  the  rest  being  of  the  same  form.  Be- 
cause the  writ  is  long,  I  shall  open  it  briefly ; 
it  is  to  this  effect.  There  is  a  declaration  in  it, 
that  '  balus  regni  periclitabatur :'  That  the 
safety  of  the  kingdom  was  in  danger.  There- 
fore the  inhabitants  of  the  several  counties  are 
commanded,  for  the  defence  of  the  kingdom, 
for  the  custody  of  the  seas,  for  the  safeguard  of 
the  merchants  from  piracy  inward  and  outward, 
that  they  should  provide  a  ship  of  war,  furnish- 
ed with  guns,  gunpowder,  double  tackle,  and 
oil  other  necessaries ;  and  this  ship  thus  furnished 
at  a  day  set,  to  be  brought  to  Portsmouth,  to  be 
provided  fur  S6  weeks  of  mariners  wages,  vie* 
tuals  and  other  necessaries  :  and  for  tlie  doing 
of  this,  authority  is  given  to  the  sheriffs  of  the 
several  counties,  to  assess  every  one  of  the  in- 
habitants '  secundum  statum  et  facultates  suas/ 
according  to  their  estates  and  means;  and  flir* 
ther  power  given  him,  by  distraining  and  selling 
of  the  distress,  to  le^-y  these  monies ;   *  si  con- 

*  trarios  invcnerit,'  then  to  imprison  their  per- 
sons: And  further  declares,  that  alt  this  may 
be  done,  *  secundum  legem  et  consuetudinem 
*>egni.'  The  sense  I  conceive  is  briefly  thus : 
That  by  the  laws  of  the  kingdom,  when  his  ma- 
jesty shall  declare  that  the  kingdom  is  in  danger, 
he  may  alter  the  property  of  the  subjects  goods, 
and  imprison  their  persons  ;  nay,  that  not  only 
hi«i  majesty,  but  the  sheriftb  may  imprison  their 
persons.  By  the  law  the  lord  mijibt  imprison 
Iiis  villain,  but  could  not  transfer  that  power  to 
the  bailiff.  Or  to  any  other ;  it  was  personal. 
That  the  execution  of  this  power  over  the  per- 
sons of  the  subjects  hath  gone  no  farther  than 
their  imprisonment,  whether  therein  we  be  aot 
beholden  to  liis  majesty's*  grace  nud  gOodu^^ 

4m  .... 
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;i(id  iiotliiiig  at  all  to  ihe  o|iinioiis  of  \h''  judges, 
I  ieuve  it  to  your  lni-(Uhip»  considerntioiis. 

'Ihe  last  thing  i?,  the  Judgment  in  the  Exche- 
quer, ill  ihe  13th  year  at'  his  now  inajrstY's 
rtign,  ag.unat  Mr.  llainpilen.  The  Ktvurd  is 
very  long  :  i  shall  briifiy  open  it  to  your  lord- 
ships. Quarto  Aug.  11  Car.  there  issued  Ship- 
Wiits  to  the  sever «<1  cmmties ;  auious:«;t  tlic 
rest  tu  the  county  of  Bucks.  The  sheritT  as- 
sessed the  inhahitants;  s(;meuf  them  made  de- 
fault, and  did  not  pay.  Upon  a  Certiorari  out 
of  the  Chanceiy,  directed  to  the  bheriif,  he  cer- 
tifies the  pcrs'iU!}  that  made  default,  together 
with  the  sums  asse^bcd  upon  them.  Iruin  the 
Chancery,  by  Mittimus,  these  ceitificates  were 
sent  into  the  Excheouer,  to  tiie  intent  processes 
might  issue  against  the  defaulteis.  A  Scire  Fa- 
cias issued  to  the  sheriff  of  Bucks,  who  there- 
upon, amongst  other  returns,  ceturns  th.it  Mr. 
Hampden  had  been  assessed  *20t.  for  some 
lands  in  Sioke-Mandeville  :n  tliat  countv,  which 
lie  had  not  paid.  Air.  Huiii|>dcn  appeared, 
and  upon  his  appearance  demands  Oyer  of  the 
Ship-VVriti,  and  the  other  proceedings.  After 
his  bearing  thereof,  and  understanding  the  con- 
tents, he  demurs  in  law,  that  is,  demands  the 
Jud{>mcnt  and  Opinion  of  the  Judges,  whether 
this  writ  was  snthcient  in  law,  and  to  force  him 
to  pay  the  said  20s. 

'I'his  beinj:  a  great  and  general  case,  the  Ba- 
''onsof  the  Exchequer  desired  the  assistance  of 
the  rest  of  the  Judges,  who  did  join  accordingly. 
The  case  came  to  be  argued ;  there  were  four 
arguments,  two  on  Mr.  ILunpden's  side,  and 
two  on  the  other  aide  :  The  first  was  in  Mi- 
chachuas  Term,/afur  All-IIallontide ;  and  all 
ilie  four  ai^uments  were  speeded  heiore  Cliritt- 
nias  day,  two  of  them  in  the  term;  and  no 
longer  time  could  be  procured  for  the  rest,  but 
tiie  short  vacation  between  MichaclmnsTcrm 
and  Christinas.  It  wns  a  cnse  of  so  little  con- 
cernment, that  whereas  in  .NVestminster-IIall 
tenn  after  term  is  usually  given  to  argue  any 
demurrer,  this  mu»l  be  argued  bctwi\t  AlUIlal- 
lontide  and  Christnuis  ihroughout.  AUer  the 
arguments,  the  counsel  on  both  sides  were  com- 
manded  to  bring  before  the  Judets  the  records 
and  authorities  cited  :  They  were  brouptit;  and 
for  tlie  ease  of  the  Judges,  many  of  them  on 
Mr.  Hampden's  part  were  abbreviated  on  the 
back  sides:  those  abbreviations  were  com- 
manded to  be  expounded.  Afterwards  the  case 
came  to  argument  at  the  bench  ;  there  the  case 
was  judged,  and  by  the  greater  part  of  the 
Judges  Judgment  was  given  against  Mr.  Hamp- 
den. When  the  Judges  had  delivered  their 
opinions,  it  was  the  Barons  part  to  give  Judg- 
ment; the  Judgment  whs,  'Quod  separalia 
^  brevia  prsdici'  et  return*  eorundcm  ac  sche- 

*  aulas  prsedict'  eisdem  annex*  ac  materia  in  eis- 
'  dem  content'  stxfBcen'in  leg^existunt  ad  pra:- 
'  fatum  Johannem  Hampden  de  predict,  viginti 
'  ftoiidis  super  ipsum  iti  forma  et  ex  causa  pre- 

*  diet,  assessis  onerand*  Ideo  consideratum  est 

*  per  eosdem  baron'  quod  praedictus  Jobnnnes 
'  Ilampden  de  eisde.n  viginti  iolidis  oneratum 

eiinde  satisfiar.' 


My  loro's,  this  Judgment  is  a  foil  and  pleonrj 
execution  of  the  former  opinions  of  the  Judgt^, 
and  of  the  Ship-Writs,  for  so  much  as  it  con- 
ceins  our  propriety  :  It  wasgiten  in  Mr.  Uaup- 
den's  cnsc  only,  but  binds  all  the  subjects;  tur 
so  binding  it  is,  as  that  an  honourable  person, 
now  in  my  eye,  in  a  case  depending  in  tlie 
Kini;VBench,  was  denied  any  argument  or  de- 
hate  concerning  theri^ht  of  Ship-Money, for  no 
oiher  reason  but  that  it  had  been  by  the  former 
Judgment  adjudged  already  in  the  Exchequer. 
My  lords,  these  extra-judicial  Opinions  of  the 
JutJges,  these  Ship-Writs,  and  this  Judgmeot, 
are  those  carriages  which  have  introduced  thii 
sense  of  the  commons,  That  the  fundamentil 
laws  of  the  realm  concerning  our  property  aod 
our  persons  are  shaken. 

Aly  lords,  the  commons  have  taken  the  cstra- 
judicial  Opinions  published  aod  enrolled,  and 
the  re«t,  severally  into  consideration ;  they 
have  been  read  openly  in  the  house ;  and  after 
long  debate,  and  long  rather  in  considcratioQ 
of  the  greatness  of  the  matter  than  of  the  dilE- 
culty  of  it,  they  came  to  vote;  foor  several 
Votes  passed  upon  them ;  the  Votes  passed 
witliout  so  much  as  one  negative  voice  to  any 
of  them.  The  Votes  were  in  substance,  TU: 
they  were  against  the  laws  of  the  realm,  tU 
rivhtofthe  property,  the  libei  ties  of  the  sub- 
ject, c.)ntrary  to  tlie  former  rosotutions  of  lU 
parliament,  and  to  the  Petition  of  Right.  The 
extra-judici.d  Opinions  enrolled,  they  voted  ia 
the  whole,  and  every  part  of  them,  to  be  con- 
trary to  all  these  ;  for  they  did  conceive,  that 
in  tiiese  opinions  there  was  not  any  one  chciC 
that  was  ai[:eeable  to  tlie  law,  but  thatthrouglr 
out  they  wtre  contrary  to  the  laws. 

jNIy  lords,  the  things  which  the  ronunoitt 
toi)k  into  their  consideration,  before  they  pro- 
cetded  to  tlieir  Votes,  were  the  proceedings  in 
the  paj*linment  held  3  Car.  when  the  Petition oi 
Kijiht  was  framed.  The  commons  went  no 
higlicr ;  the  reasons  inducing  them  thereto 
were,  because  in  that  parliament  all  those  three 
had  been  debated,  property  of  goods,  libertj  ot 
persons,  and  security  of  our  lives.  Two  ot 
them,  that  i.s,  property  of  goods  and  libenvoi 
pe rso:.s,  by  the  occasion  of  tlie  Commi^^sioni 
for  the  L'lan,  apd  the  instruction  wberemtli 
these  commissions  were  accompanied ;  thai 
concerning  our  lives,  by  occasion  of  the  com- 
missions that  had  issued  for  tlie  executing  ot 
Mai  lial  Law.  They  conceive,  that  if  any  th'ni 
concerning  these  had  passed  both  houses  and 
his  misjcsty,  or  the  juilgment  of  both  house? 
without  his  majesty,  it  would  be  in  vain  to  look 
further,  that  it  viould  be  actum  ogtrt :  Nav* 
my  loids,they  lind  further  consideration,  that  ii 
those  were  already  settled  in  that  parliameor, 
it  would  not  only  be  derogatory  ta  the  jurisdic- 
tion of  parliament,  but  dangerous  to  1«h)C 
higher,  as  that  they  would  infer  a  defict  in 
those  proceedings,  and  cast  an  aspersion  upoo 
that  parliament.  I  am  commanded  now  to 
present  to  your  lordships  consideration  ibos» 
things  which  satisty  the  commons^  whicb  »< 
these  threv : 
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1.  The  Commissions  for  the  Loans,  witii  the  ! 
in-.truction3.  2.  A  Corainission  called  The 
Comraissioa  of  Excise.  3.  An  addition  of  sav- 
ing, which  was  desired  by  your  lonlj^hips  to 
have  been  added  to  the  retiiioii  of  Rigiir,  at 
the  time  of  the  framing  of  it. 

The  case  upon  the  Commission  for  the  Loans 
stondeth  thus  :  13  Octob.  2  Car.  divers  Com- 
missions were  directed  lo  sundry  commis9ionpr<, 
to  the  number  of  60  or  70  lords  and  gentlemen, 
in  the  several  counties  issued,  whereby  a  com- 
pulsory aid,  by  way  of  Loan,  was  required  of 
the  subject :  The  causes  and  grounds  of  t1>is 
command  arc  in  the  commissions  expressed  lo 
be  these:  Tlie  king  found  the  crown  engs.ged 
in  a  war,  by  th^  advice  of  both  houses  in  par- 
liament; thnt  not  only  the  king  and  the  sub- 
ject, but  also  his  allies  beyond  sea  were  in 
danger.  The  parts  beyond  sea,  where  am- 
cloth  is  vented,  and  from  whence  we  have  uiosi 
of  our  provision  for  shippin;;,  were  endangered  ; 
his  majesty's  treasures  were  exhausted,  and  his 
tx>fl'ers  empty.  A  parliunient  had  been  sum- 
moned, but  no  supply.  Unavoidable  necessity 
both  at  home  and  abroad  multiplied  th.e  ene- 
mies. Great  and  mighty  preparations,  both  at 
sea  and  land,  threatened  the  kingdom  daily. 

Not  only  the  king's  hunour,  hue  the  safety 
and  very  subsistence  of  the  king  and   pi  opI<', 
and  of  the  true  religion  abroad,  are  in  uppaicni 
danger  of  suffering  irreparably,  unless  not  only 
a  speedy,  but  also  a  present  stop  be  made  ; 
which  cannot  admit  so  lung  delay  as  the  cal- 
ling of  a  parliament.    The  king  assured  on  the 
royal  word  of  a  king,  that  not  one  penny  should 
be  bestowed,  but  upon  those  public  services 
only  wherein  every  one  of  them,  and  the  wliole 
body  of  the  kingdom,  their  wives,  children,  and 
posterity,  have  their  personal  and  common  in- 
terests.     The  commissioners  diligence   com- 
manded, as  they  tendered  the  king's  honour 
and  safety  of  the  realm.     Here  <  salus  regoi 
'  periclitabatur,*   the  whole  kingdom  was  in 
-danger,  as  in  the  judges  opinions,  and  as  in  the 
ship-writs,   and  judgments  in  the  Exchequer. 
Nay,  my  lords,  further,   the  safety  and  very 
subsistence  of  the  king,  people,  and  true  religion, 
were  in  danger  of  sulTermg  irreparably ;  the 
dangerous  instance^  not  a  speedy,  but  present 
stop  must  be  made  ;  the  supply  could  not  stay 
for  a  parhament ;  at  this  time  his  majesty's  cof- 
fers were  exhausted  ;  the  king  found  the  crown 
engaged  in  this  war,  before  the  access  of  it  to 
himself,  and  that  by  advice  in  parliament ;  all 
lliis  expressed,  only  lending  of  monies  for  pre- 
vention required ;    but  it  was  a  compuUory 
thing,  and  became  compulsory,  by  the  instruc- 
tions to  bind  over  to  the  board,  and  iiuprison- 
m.ent  for  refusal.    These  commissions  were,  in 
the  parliament  3  Car.  fubt  resolved  in  the  com- 
mons house  to  be  against  the  law,  afterwards 
by  your  lordships,  and  consented  unto  by  his 
majesty ;  and  are  declared  to  be  so  in  the  Pe- 
tioiuof  Hight;   and  the  imprisonment  of  the 
subjects  for  refusal,  declared  in  the  Petition  of 
Uight  to  be  against  law. 
My  lords ;  The  oe&t  is  the  Commission  cidl- 
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ed,  The  pommission  of  Exciie.  This  was  dated 
ultimo  Feb.  it  was  dated  after  the  summons  t«> 
that  parliament :  This  commission  issued  to  3:» 
lords,  and  others  of  his  uiniesty's  privy-coun- 
cil; the  commissioners  are  thereby  connuanded 
TO  raibe  monies  by  imp05iti')ns.  or  otherwise  ; 
r.s  in  their  judgments  they  shall  find  to  be  roost 
convenient. 

The  causes  w]»cr«*fore  these  raonirs  arc  to  be 
raised,  are  expressed  to  he  the <*c :  The  dtfenc« 
and  safety  of  the  king  and  people,  which  with- 
out extremest  hazard,  of  the  kinc,  kingdom,  and 
people,  and  of  the  king's  Iriends  and  allies  be- 
yond seas,  cannot  admit  any  longer  (May;  in- 
evitable necessity,  whciein  form  and  circum- 
stance must  rather  be  d;spenscd  wiihol,  ll'on 
the  subisTanre  lost.  The  co»nmissioner»  not  to 
fail  therein,  as  they  tendered  his  n)ajesry's  ho- 
nour, and  the  safety  of  the  kinpdnm  and  peo- 
ple. Here  '  salus  regni  periclitabutur,'  the 
uho!e  kingdom  declared  Jo  be  in  danger,  iu 
greater  and  nearer  than  in  the  o];inion  of  the 
Ship-Writs,  or  Judgrncnt  in  the  Cliequer. 

In  the  parliament  3  Car.  this  Commission 
was  adjudged  by  the  commons  to  be  against 
the  laws  of  this  realm,  and  contrary  to  the 
Judgment  given  in  the  Petition  of  Kight;  and 
after  a  conference  wjth  your  lordships,  de-ired 
his  mnjosty,  that  it  mij»ht  be  cancelled.  The 
then  Lord-Keeper  shortly  after  broupht  it  can- 
celled to  your  lordships  in  the  house,  and  there 
said,  it  was  cancelled  in  his  masjety'd  pre- 
sence :  You  sent  it  cancelled  to  the  commons 
to  be  viewed,  who  afterwards  sent  it  back  to 
yonr  lords iiips. 

My  lords,  The  last  is  the  addition  of  saving, 
desired  to  be  added  to  the  Petition  of  Right, 
which  WHS  in  these  words  : 

'  We  humbly  present  this  Petition  unto  your 

*  majesty,  not  only  with  a  cace  of  preserving 
'  our  own  liberties,  but  with  due  regard  to  leave 

*  entire  .the  sovereign  power,  wherewith  your 

*  majesty  is  trusted,  for  the  protection,  safety, 

*  and  happiness  of  your  people.*  Your  lord- 
ishlps  desire  of  this  addition  to  the  Petition  of 

Rinht,  was  taken  into  consideration  by  the 
commons  ;  and  after  debate,  it  was  thought  fit 
by  them  to  be  rejected.  A  conference  was  had 
with  your  lordships,  and  Mr.  Noy  appointed  -by 
the  commons  to  declare  the  reasons  of  their  re- 
solution. Your  lordships  not  receivin;:  satisfac* 
lion  at  that  conference,  whether  this  addition 
should  be  rejected  or  not ;  it  was  again  debated 
in  the  commons  house,  they  ventured  upon  tl»e 
same  bottom  eiiain :  It  was  thareupon  resolved 
to  be  rejected  ;  the  reasons  of  their  rejection 
were  these  in  sum  : 

First,  They  confess,  that  if  these  words  were 
taken  as  a  bare  proposition  only,  without  any 
further  refcrenre  to  the  Petition  of  Kight,  that 
it  was  a  true  proposition.  That  is,  tliat  the 
law  hath  trusted  the  king  with  sovereign  power 
for  the  protection,  safety,  and  happiness  of  the 
people.  But  if  it  should  be  added  to  the  Peti- 
tion of  Right,  as  was  desired,  then  was  it  not 
true,  but  would  make  the  Petition  of  Righr./cfo 
de  sCj  and  wholly  destructire  to  it:?elf  in  all  the 
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parts  of  it ;  tliat  it  would  procee^i  '  a  bene  di- 
'  visis  ad  mala  conjuncta:*  for  tbeii  tiie  Petition 
of  Right,  as  they  resolved,  would  have  this 
sense.  Whereas  in  the  Petition  of  Right  it  is 
said,  That  no  aid,  tax,  taillage,  or  other  charge 
whatsoever,  may  be  imposed  upon  the  people 
without  their   tree  consent  in   parliament;  it 


would  have  this  construction.  It  is  true,  it 
cannot  be  done  by  the  king's  ordinary  power, 
but  it  may  be  done  by  that  sovereign  power 
wherewith  the  law  hath  entrusted  his  majesty 
for  the  protection,  safety,  and  happiness  of  the 
people.  So  likewise  foe  Imprisonment,  that 
they  ought  not  to  be  imprisoned  without  due 
process  of  law.  It  i»  true  ordinarily,  but  the 
fcing  may  imprison  by  his  sovereign  power, 
wberewiih  the  law  hath  intrusted  him  for  the 
protection,  safety,  and  hiU)pincs.s  of  the  people. 
So  that,  for  that  martial  law,  that  the  subjects 
lives  ought  not  to  be  taken  away,  unless  by  due 
process  of  law.  It  is  true  ordinal  ily,  but  the 
king  may  do  it  by  his  sovereign  power,  where- 
witb  the  law  hath  intrusted  him  for  the  protec- 
tion, safety,  and  happiness  of  the  people. 
Whereby  they  conceived  that  it  would  not  only 
make  the  Petition  of  Right  to  be  wholly  de- 
structive of  itself,  hut  likewise  this  Petition  of 
Right  wuuld  leave  the  subjects  in  a  far  worse 
condition  than  it  found  them;  for  it  would  ne- 
cessarily infer,  that  which  is  against  the  law, 
VIZ.  That  the  king,  by  his  sovereign  power, 
when  he  pleased  to  drclare  that  it  was  for  the 
good  of  the  people,  might  do  all  this. 

Your  lordships,  at  a  conference  of  both 
bouses,  engaged  on  the  part  of  the  commons 
by  Serjeant  Glanvile  and  sir  Il^nry  Martin,  re- 
ceived satisfaction  from  these  reasons,  and  con- 
sented to  the  leaving  out  this  addition;  and 
accordingly  the  Petition  of  Ilii:!it  passed,  and 
is  piinted  without  it. 

My  lords,  these  were  the  things  I  was  com- 
manded to  present  unto  your  lordships;  other 
things  there  were,  as  the*  sentence  against  bi- 
shop Mainwaring  :  but  these  wejj;lie(i  so  much 
with  the  commons,  a**  that  they  conceived  they 
needed  no  more.  My  lords,  These  precedents 
of  thaX  parliament,  and  these  opinions  of  the 
judges,  the  Ship-Writs,  and  thejudgmentsin  the 
Exchequer;  they  aie  like  the  two  buckets  of  a 
well,  if  one  go  up  the  other  mu-t  go  down: 
'  non  bene  conveniunt.'  My  lords,  we  have 
not  cited  these  precedents  out  of  diffidence 
that  your  lordships  had  forgotten  them,  but  be- 
cause others  have;  or  that  we  distrust  your 
lordships  justice,  if  you  had  forgotten  them: 
for  before  these  were  your  lordships  concurred 
.in  opinion  with  y«)ur  worthy  ancestors,  that 
first  gave  them.  Their  noble  blood  runs  in 
your  veitjs.  It  is  now  to  confirm  your  own 
judgment  as  well  as  theirs;  in  your  lordships 
breasts,  there  are  the  same  magazines  and  foun- 
tiiins  of  honour  and  justice  as  were  theu ;  these 
judpQeDts  and  proceedings  wfre  the  actions 
of  both  bouses;  the  danger  by  the  violation  is 
equal.  The  commons  see  nothing  in  the  judges 
opinions  or  judgment,  why  tbey  should  recede 
frpm  ibcir  jormcr  judgments;  they  hope  the 


same  from  your  lordships.  Besides,  mj  Iorri«, 
that  the  case  is  now  much  varied  from  wh.it  it 
was  tlien ;  not  only  in  the  matter,  but  ^  it 
concerns  the  honour  and  jurisdictioa  of  this 
great  judicatory,  the  parliament. 

Tlie  breach  of  privileges  in  the  members  ii 
tenderly  resented,  because  that  without  ttii» 
freedom  they  cannot  advise  and  consult  coa-  " 
cerning  the  ardua  re^ni.  But  w)»en  they  Imve 
done  all,  to  haie  their  judgments  and  their  acts  • 
of  pari,  overthro'vn  by  the  judges  afterwards,  diis 
makes  parliaments  to  l>e  nothing  ;  this  5ets  up 
the  judges  above  the  parliament,  this  |>uts  Uk 
out  o(  hope  of  redress  ;  if  they  may  orcilhruw 
the  proceedings  of  that  parliament  of  0  C:t 
they  may  by  the  same  reason  overt^krou  the 
actions  of  this,  and  of  all  future  parhan  ewu. 

My  lords,  this  was  not  tiic  practice  of  Jlmr 
predecessors,  though  but  in  piivate  cau«s ;  if 
difficulty  of  law  arose,  they  always  consulted 
this  oracle,  and  thence  received  their  answer 
how  to  give  judgment.  Judgments  in  the  hiuh- 
e^t  court  of  Westminster-llall,  I  mean  in  ik 
KingVbench,  where  the  proceedings  arc  forca 
regCf  are  here  reversable  by  writ  of  error.  In 
causes  of  great  and  general  concernment,  lUy 
ever  adjourned  them  hither,  as  things  too  10' 
for  them. — *  Quia  c^n&ulta  patrum,  qui  Itjes 
'juraque  servat,'  doth  well;  they  ha ic  UiUo 
that  in  their  hands  they  had  not  to  do  i^itl.i! ; 
and  how  they  have  handled  the  matter,  vour 
lordships  have  heard. 

The  judges,  as  is  declared  in  the  Parliament 
Roll  of  Jlich.  2,  are  the  executors  of  the  sta- 
tutes, and  of  the  judgments  and  ordinances  ot 
parliament ;  tiiey  have  here  made  themselves 
the  executioners  of  them ;  they  have  endea- 
voured the  destruction  of  the  fundamentals  d 
our  laws  and  liberties.  Holland  in  the  Low- 
Countries  lies  under  the  sea,  the  superficies  ol  . 
the  land  is  lower  than  the  superficies  of  the  sea: 
it  is  capital  therefore  for  any  man  to  cut  tiie 
banks,  because  they  defend  the  country.  Be- 
sides our  own,  even  foreign  authors,  as  Conv 
mines,  observe,  tliat  the  statute  Ue  Tallagio, 
and  other  old  laws,  are  the  sea-walls  and  bank*  r 
which  keep  the  commons  from  the  inundation 
of  the  prerogative.  These  pioneers,  they  h.vf 
not  only  undermined  these  banks,  but  the>' 
have  levelled  them  even  with  the  ground.  1'  | 
one  that  was  known  to  be  hintis  potriit  had 
done  this,  though  the  damage  be  the  same,  yei 
the  guilt  is  less.  But  the  comerraiorts  rt- 
parym,  the  overseers  intrusted  with  the  defence 
of  these  banks,  for  them  to  destroy  them,  the 
breach  of  trust  aggravates,  nay,  alters  the  n.v 
ture  of  the  oflfence.  Breach  of  trust,  though* 
in  a  private  person,  and  in  the  least  things,  u 
odious  amongst  all  men ;  much  more  in  n  pub- 
lic person,  and  in  things  of  great  and  public 
concernment,  because  great  trust  binds  the 
party  trusted  to  greatest  care  and  fidehty.  h 
IS  treason  in  the  constable  of  Dover  castle  to 
deliver  the  keys  to  the  known  enemies  of  the 
kingdom  ;  because  that  castle  is  the  key  of  the 
kingdom;  whereas  if  the  house-keeper  of  a 
private  person  delivered  possesion  to  liis  ad* 
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versary,  it  is  a  crime  scarce  punishable  by 
law. 

The  judges  under  his  mnjesty  are  the  per- 
sons trusted  with  the  laws ;  and  in  them,  with 
the  lives,  lilierties,  and  estates  of  the  whole 
kio^^dom :  this  trust  of  all  we  have  is  primarily 
ill  his  majesty,  and  from  him  delegated  to  his 
judges. — His  majesty,  at  his  coronation,  is 
bound  by  his  oath  to  execute  justice  to  his 
people,  according  to  the  laws;  thereby  to  as- 
sure (iie  people  of  tlie  faithful  performance  of 
this  grcnc  trust.  His  mnjesty  again,  as  lie 
trusts  the  judges  with  the  performance  of  this 
part  of  the  oath,  so  doth  he  likewise  exact  ano- 
ther oath  of  them,  for  their  due  execution  of 
justice  to  the  people,  according  to  the  laws  -. 
hereby  the  judges  stand  entrusted  with  this 
part  of  his  majesty's  oath.  If  therefore  I  be 
judges  shall  do  wittingly  against  law,  they  do 
not  only  break  their  ontl^,  and  therein  the 
common  faith  and  trust  of  the  whole  kingdom, 
but  do  as  much  as  in  them  lies  smear  and 
blemibh  the  sacred  person  of  his  majesty  with 
the  odious  and  hateful  sin  of  perjory. 

My  lordj,  The  heinousness  of  this  offence  is 
niost  legible  in  the  severe  punishments  which 
former  ages  have  inflicted  opon  those  jud^ 
■who  have  broken  any  part  of  their  oaths  wit- 
tm^Iy,  though  in  things  not  so  dangerous  to  the 
rubject  as  in  this  case  in  question.  Sir  Thomas 
Wayland,  chief  justice  of  the  Oommon  Pleas, 
Edw.  1,  was  attainted  of  felony  for  taking 
bribes,  and  his  lands  and  goods  forfeited,  as 
appears  in  the  Pleas  of  Parliament,  18  Edw.  1, 
and  he  was  baniiihed  the  kingdom  as  unworthy 
to  live  in  that  state,  against  which  he  had  so 
much  offended.  Sir  William  Thorpe,  chief 
justice  of  the  King*s-Bench,  in  Edw.  3's  time, 
liaving  of  five  persons  received  five  several 
bribes,  which  in  all  amounted  to  100/.  was  for 
this  alone  adjudged  to  be  banged,  and  all  his 
lands  and  ^oods  tcirfeited.  The  reason  of  this 
Judgment  is  entered  in  the  roll,  in  these  words; 
'  Quia  pradict'  Witlielmus  Thorpe,  qui  sacra- 

*  mentum  domini  regis  erga  popalum  suum  ba- 
'  bttit  ad  custodiendum,  fregit  nialitiose,  false 

*  et  rebelliter,  quantum  in  ipso  fuit ;'  because 
that  he,  as  much  as  in  him  lay,  had  broken  the 
king's  oath  made  unto  the  people,  which  the 
king  had  intrusted  him  withal. 

There  is  this  notable  declaration  in  that 
judgment;  that  is,  that  this  judgment  was  not 
to  be  drawn*  into  example  against  any  other 
officers  who  should  break  their  oaths,  but  only 
ngainst  those  '  qui   praedictum   sacramentum 

*  fecerunt  et  fregerunt,  et  habent  leges  Aogliae 
'  ad  custodiendum  ;'  that  is,  only  to  the  judges 
oaths,  who  have  the  laws  enCrosted  to  them. 
This  judgment  was  given  34  Ed.  3.  The  next 
year  in  the  parliament  25  Ed.  3,  it  was  debated 
in  parliament,  whether  this  judgment  was  legal ; 
et  nttllo  contradkenU,  it  was  declared  to  be 
just  and  according  to  the  law;  and  that  the 
same  judgment  may  be  given  in  time  to  come 
upon  the  like  occasion.  This  case  n  in  point, 
that  it  is  death  for  any  judge  wittingly  to  break 
\\\%  oatb^  or  any  part  of  it.    This  oath  of 
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Thorpe  is  entered  in  the  roll,  nnd  w  .(he  same 
verbatim  with  the  judges  oath  in  18  £d.  3,  and 
the  same  which  the  judges  now  take. 

Your  lordships  will  give  me  leave  to  observe 
the  differences  between  that  and  the  case  in 
question. 

First,  that  of  Thorpe  was  only  a  selling  of  the 
law  by  retail  to  those  five  persons ;  for  he  had 
only  five  several  bribes  of  those  fiveperscms: 
the  passage  of  the  law  to  the  rest  of  the  sub- 
jects, for  aught  appears,  was  free  and  open. — 
But  these  Opinions  are  a  conveyance  of  the 
law  by  wholesale,  and  that  not  to,  but  from 
the  subject. 

In  that  of  Thorpe,  as  to  those  five  per&ons, 
it  was  not  an  absolute  denial  of  justice ;  it  was 
not  a  damming  up,  but  a  strei^htening  only  of 
the  channel.  For  whereas  the  judge  ought 
judicium  reddere,  that  is,  the  law  being  the 
birth-right  and  inheritance  of  the  subject,  the 
judge,  when  the  parties  in  suit  demand  judg- 
ment, should  rcdare,  freely  restore  this  right 
unto  them  ;  now  he  doth  not  dare^  but  vendere, 
with  the  hazard  only  of  perverting  justice :  for 
the  party  that  buys  the  judgment  may  have  a 
good  and  honest  cause.  But  these  Opinions, 
besides  that  they  have  cost  the  subject  very 
dear,  dearer  than  any ;  nay,  I  think  I  m\iy 
truly  say,  than  all  the  unjust  judgments  that 
ever  yet  have  been  given  :  witness  the  many 
hundred  thonsatid  pounds  which  under  colour 
of  them  have  been  levied  upon  the  subject, 
amounting  to  700,000/.  and  upwards  in  money 
paid  unto  the  treasurer  of  the  navy ;  besides 
what  the  subjects  have  been  forced  to  pay  to 
sheriffs,  bailifis,  and  others,  which  altogether, 
as  is  conceived,  amounts  not  to  much  less  than  , 
a  million ;  besides  the  infinite  vexation  of  the 
subjects  by  suits  in  law,  binding  them  over  to 
attendance  at  the  council-board,  taking  of  them 
from  their  necessary  employments  in  making 
of  assesses  and  collections,  and  imprisonment 
of  their  persons:  I  say,  my  lords,  besides  what 
is  past,  to  make  our  miseries  complete,  they 
have  as  much  as  in  them  lies  made  them  end- 
less; for  by  these  opinions  they  have  put  upon 
themselves  and  their  successors  an  impossibility 
of  ever  doing  us  right  again,  and  an  incapacity 
upon  us  of  demanding  it  so  long  as  they  con- 
tinue. 

My  lords,  In  that  sore  famine  in  the  land  of 
Egypt,  when  the  inhabitants  were  reduced  to 
the  next  door  to  death,  for  there  they  say, 
*  Why.  should  we  die  for  bread  ?'  First,  they 
gave  their  money;  next,  their  flocks  and  cat- 
tle; and  last  of  all,  their  persons  and  their 
lands,  for  bread ;  and  all  became  Pharaoh's.  ' 
But  by  this  iex  regia,  there  is  a  transaction 
made,  not  only  of  our  persons,  but  of  our  bread 
likewise,  wherewith  our  persons  should  be 
sustained.  That  was  for  bread,  this  is  of  onr 
bread.  For,  my  lords,  since  these  opinions  (if 
we  have  any  thins;  at  all)  we  are  not  at  all  be- 
holden to  the  law  for  it,  but  are  wholly  cast 
upon  the  mercy  and  goodness  of  the  king. — 
Again,  There  the  Egyptians  themselves  sold 
themselves  and  all  they  had  to  the  king;  if 
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ours  had  been  so  done,  if  it  had  been  done  by 
our  own  free  amseiit  in  parliamelir,  we  had 
the  le»8  cause  to  complain :  but  it  was  done 
against  our  wills,  and  by  iho«%e  who  were  trust- 
ed, and  that  upon  oatli,  with  the  preservation 
of  those  things  for  us. 

My  lords,  The  laws  are  our  forts  and  bul- 
warlu  of  defence.  If  the  captain  of  a  castle, 
only  through  fear  and  cowardice,  and  not  from 
any  compliance  with  the  enemy,  surrender  it; 
this  is  treason,  as  was  adjudged' in  the  parlia- 
ment, 1  Ric.  2,  in  the  t%vo  ca«es  of  Gryraes 
and  Weston,  and  in  the  case  of  the  lord  Gray, 
for  surrendering  of  Berwick  Castle  to  the  Scots 
ill  £dw.  3d*8  time,  though  good  defence  had 
been  made  by  him,  and  that  he  lost  lus  eldest 
son  in  maintenance  of  the  siege ;  and  yet  the 
loss  of  a  castle  only  loseth  not  a  kingdom,  but 
the  place  and  adjacent  parts,  without  trouble 
to  the  whole.  But  by  these  opinions,  there  is 
a  surrender  matte  of  all  legal  defence  of  pro> 
priaty  ;  that  which  hath  been  preaclied  is  now 
judged,  that  there  is  no  /nftim  et  tuum  between 
the  king  and  the  people,  besides  that  which 
concerns  our  persons. 

My  lords,  The  law,  it  is  tiie  temple,  the 
sanctuary  whitlier  the  subject  is  to  run  for 
shelter  and  refuge.   Hereby  it  is  become  <  tern- 

*  plum  sine  oumine,'  as  was  the  temple  built 
by  the  Roman  emperor,  who,  after  he  had  built 
it,  put  no  gods  into  it.  We  have  the  letter  of 
the  law  still,  but  npt  tlie  sense.  We  have  the 
fabric  of  the  temple  still ;  but  the  gods,  the 

*  dii  tutelares,'  are  gone. 

But,  my  lords,  this  is  not  all  the  case,  that 
is,  that  the  law  now  ceaseth  to  aid  and  defend 
us  in  our  rights,  for  then  possession  alone  were 
a  good  title,  if  there  were  no  law  to  take  it 
away;  < occupant!  concederetur,  et  melior  esiiet 

*  possidentis  conditio.'  But  tliis,  though  too 
bad,  is  not  the  worst ;  for  besides  tliat  which 
is  privative  in  these  opinions,  there  is  some- 
what positive :  for  now  the  law  doth  not  only 
not  defend  us,  but  the  law  itself  is  made  the 
iastroment  of  taking  all  away.  For  whensoever 
bis  majesty  or  his  successors  shall  be  pleased 
to  say.  That  the  good  and  safety  of  the  king- 
dom is  concerned,  and  that  tlie  whole  kingdom 
is  in  danger,  then  when  and  how  the  same  is 
to  be  prevented,  makes  our  persons  and  all  we 
have  liable  to  bare  will  and  pleasure.  By  this 
means,  the  sanctuary  is  tumcKl  into  a  shambles : 
the  forts  are  not  slighted,  that  so  they  might 
neither  do  us  good  or  hurt ;  but  they  are  held 
against  us  by  those  who  ought  to  have  held 
them  for  tis ;  the  mouth  of  our  own  cannon  is 
turned  upon  ourselves. 

My  lords,  in  these  expressions  there  is  no  re- 
flection upon  his  majesty :  It  is  only  that  those 
judges  would  have  forced  upon  the  law  an  un- 
natural and  contrary  motion ;  his  majesty's  car- 
riage in  the  business  clears'  his  justice. — ^The 
first  Opinion  of  the  judges  under  their  bands 
was  procured  b^  mv  lord  Fiuch*s  solicitation 
only,  and  by  mm  brought  to  his  m^esty. 
These  Opinions  procured  the  letter  from  b^^ 
majesty  (dr  the  Opinions  inroIled|  irbareiii;  as 


likewise  in  the  case  in  the  Exchequer,  the 
judges  were  left  free,  ns  was  ackuowled^ed  by 
two  of  the  judges  in  the  exchequer-chamber, 
who  argued  Rvtiinst  tliui>e  Opinions,  with  tl\i« 
protestation,  that  if  there  were  any  miscarriages 
m  that  business,  it  must  fnll  wholly  upon  them- 
selves; that  the  king  was  blameles!^. 

My  lords,  we  know  his  majesty's  JQ:»tice  is 
the  fairest,  the  richest  diautond  in  liiscrjwn; 
the  dust  which  these  men  would  have  blo^vo 
and  forced  upon  it,  i^  fallen  short;  and  «ith 
your  lordships  helping  hands,  it  will,  we  bupe, 
be  cast  upon  their  own  faces,  a  fitter  place  for 
it  than  the  other.  My  lords,  the  oatlis  of  the 
judges,  as  they  bind  them  to  the  due  adminis- 
tration of  justice  to  the  subjects,  accordinj;  U 
the  laws,  so  as  they  be  of  the  kiog*s  council  by 
their  oaths,  tliey  are  bound  lawfully  to  counsel 
him ;  that  is,  when  their  opinions  are  demand- 
eel,  they  are  to  deliver  tliem  according  to  ibe 
law. 

I  shall  therefore  put  your  lordships  in  mind 
of  the  memorable  proceedings  against  tbo^e 
judges  who  have  broken  this  part  of  their  oath, 
in  that  notable  parliament  held  the  eleventh  uf 
Uichard  ilie  Second.  In  this  parliament,  judg- 
ment of  hi^h  treason  was  given  against  18  se- 
veral persons,*  and  all  (save  one  of  thetn)  oi 
eminent  rank;  three  privy  counsellors;  the 
archbishop  of  York,  the  duke  of  Ireland,  llie 
earl  of  Suflfolk ;  the  bishop  of  Exeter  the  l\»p 
confessor;  five  knights,  some  whereof  had  beeo 
servants  to  Edward  the  3rd,  and  all,  save  one, 
servants  to  the  then  king;  and  soraedftbera 
of  noble  descent;  six  judges,  Lockion  the  kings 
Serjeant  at  law,  Blake  of  the  king's  counsel  at 
law,  and  Uske,  the  under  sheriff  of  Middlesei. 
Of  these  eightr^en,  ei<;ht  were  execuied ;  that 
is,  sir  Robert  Tresilian  the  chief  justice,  five 
knights,  Blake  of  the  king's  counsel  at  law, 
and  Uske  the  under  sheriff.  Tliree,  that  is,  the 
archbishop  of  York,  duke  of  Ireland,  and  earl 
of  Suffolk,  fled.  The  rest  had  their  liv«  pw 
dooed,  but  were  banif^hed;  their  lands  and 
goods  forfeited,  and  little  peosif  »ns  allowed  tbeai 
during  their  lives.  It  was  made  felony  for  any 
one  to  procure  their  pardons,  and  they  to  t>e 
dealt  widi  as  traitors,  if  they  returned  froD> 
their  banishment :  and  of  those  18  persons  all 
save  three  were  impeached  by  the  commons. 

The  offences  which  procured  these  exempliuy 
punishments,  although  their  proceedings  be 
lung,  and  comprehended  all  that  was  done  in 
this  parliament,  III  briefly  open  tlicm  to  your 
lordships.  During  tlie  minority  of  that  king, 
by  ill  counsel  of  some  near  bis  person  there 
were  miscarriages  in  government.  In  the  tenth 
year  of  his  reign,  and  the  twentieth  of  his  a§c, 
a  parliament  was  hoiden :  in  that  parliament,  m 
aid  of  good  government,  and  of  due  execution 
of  the  laws,  a  con)mi»sion  was  awarded  to  13 
.several  peers,  and  others  of  greatest  wiidiMS 
and  fidelity.  The  commissioners  had  power  in 
all  things  coacernii^  the  hoasbold,  courts  o| 
justice,  and  the  revenues ;  in  a  word,  in  «11 

*  Vide  No.  12  in  this  CoUectioD. 
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tilings  concerning  the  good  of  the  realm  ;  with 
full  power  tinally  to  determine  and  put  in  exe- 
cution such  determination  for  the  honour  of 
the  king,  the  better  governance  of  the  peace 
enJ  laws  of  the  realm,  and  relief  of  ihe  peo- 
ple.— This  commission  was  to  endure  one 
year ;  at  the  year's  end  the  king  would  he  of 
full  age. 

My  lords,  the  endeavouring  to  overthrow  this 
commission  i9«!urd  by  authority  of  parliament 
tor  the  welfare  of  the  realm,  upon  pretence  that 
it  trenched  upon  the  royal  power,  tended  to 
the  didherisou  of  the  king,  and  derogation  of 
the  crown,,  togeiher  wiih  the  destruction  of  the 
commissioners  who  procured  it,  and  put  the 
same  in  execution,  upon  pretence  that  tney  and 
some  others  had  in  parliament  forced  the  royal 
assent.  My  lords,  the  conspiring  to  overthrow 
this  commission  and  the  procurers  of  it,  is  the 
case  in  brief:  for  although  there  be  divers 
other  articles  against  many  of  them,  yet  this 
was  the  ground-work  of  all ;  and  this  singly 
aod  alone  is  declared  in  all  the  proceedings  in 
parliament  to  be  treason.  Of  these  18  persons 
condemned,  5  of  them  were  plotters,  viz.  the 
archbishop,  duke  of  Ireland,  earl  of  Suffolk, 
Tresilian  the  chief  justice,  and  sir  Nicholas 
Brambre  :  these  insinuated  into  the  king,  That 
this  commission  was  in  diminution  of  his  kingly 
)>ower,  that  the  procurers  of  it  had  extorted  bis 
royal  assent;  and  that  this  was  treason.  There- 
upon Blake  one  of  the  king's  counsel  at  law 
was  advised  wiihal,  who  declar^sd  his  opinion, 
that  it  was  treason :  he  was  commanded  to 
prepare  an  indictment  of  treason  against  the 
commissioners,  and  some  of  the  procurers  of  it, 
who  had  been  active  therein. 

The  indictment  was  drawn  bv  him,  which  is 
entered  in  the  roll,  and  is  to  this  effect:  That 
they  had  traiterously  conspired  amongst  them- 
selvis  in  the  parliament,  to  make  this  commis- 
sion by  authority  of  parliament  against  the  re- 
gality of  the  king,  to  his  disherison,  and  deroga- 
tion of  the  crown;  that  they  compelled  the 
king*s  consent,  and  that  they  confederated  and 
bound  themselves  to  maintain  one  another  in 
so  doing. — It  was  intended  that  thev  should  be 
tried  upon  this  indictment  iu  Middlesex  or  in 
London.  XJske  the  under-sheriff  of  Middlesex 
was  acquainted  with  the  business,  who  was  to 
prepare  things  for  the  effecting  of  this  design, 
some  of  the  parties  to  be  indicted  not  being 
peers:  which  he  performing  accordingly,  was 
therefore  executed. 

The  five  plotters,  that  tlie  king  might  the 
more  confide  in  their  counsels,  (for  so  are  the 
words  of  the  record)  and  that  under  the  colour 
of  law  they  might  cover  their  malice  from  the 
king  and  the  kingdom,  before  the  trial  was  to. 
be  had,  they  advise  the  king  to  demand  the 
ojpinion  of  some  of  the  judges,  tliat  is  of  the 
two  chief  justices,  and  chief  baron,  the  judges 
of  the  Common  Pleas,  six  in  nnmber,  and  of 
Locton  the  king's  Serjeant.  Blake  of  the  king's 
counsel  at  law  was  commanded  to  draw  up  these 
questions  for  the  judges  opinions,  who  did  it 
accordingly.    For  the  drawing  up  of  these  ques- 


tions, and  the  indictment,  Blake  was  condemn- 
ed and  executed. 

The  question  being  drawn  into  writing,  th« 
judges  were  sent  for  to  Nottingham  Castle; 
where,  in  the  king's  presence,  they  were  coow 
manded  upon  their  allegiance  to  deliver  their 
opinions. — 1.  The  first  que^tion  was,  Whether 
the  commission  was  in  derogation  of  the  crown  ? 
They  answered.  It  was.  2.  l*he  second  ques- 
tion was.  Whether  the  persuading  and  urging 
the  king's  consent  in  pnrliaiiient  thereto  was 
treason  J  They  answered,  That  it  was.  Though 
there  were  some  other  questions  asked,  all  con- 
cerning parliamentary  proceedings,  yet  these 
were  the  main,  and  those  for  which  they  were 
condemned ;  as  appears  by  the  replication  of 
the  commons  to  the  judges  answer,  and  by  the 
words  of  the  judgment,  viz.  That  they  knew 
that  this  commission  was  awarded  in  parlia- 
ment, that  it  was  for  the  public  good;  that 
they  knew  of  the  traitorous  intents  to  destroy 
the  procurers  of  this  commission;  that  thej 
knew  the  law,  and  that  it  was  not  treason; 
and  had  delivered  their  opinions  thereby  under 
colour  of  law,  to  cover  their  treasonable  intent : 
and  therefore  judgment  of  treason  was  given 
against  them,  and  against  Locton  the  king's  sei^ 
jeant  at  law,  who  had  subscribed  the  opinion* 
with  the  judges. — Sir  Simon  Burley,  one  of  the 
five  knights  that  were  executed,  was  condemn- 
ed only  for  conspiring  tlie  death  of  the  prD<' 
curers  of  this  commission :  and  although  there 
be  other  articles  against  the  rest,  yet  this  alone 
is  adjudged  treason  in  the  several  judgments 
against  every  one  of  the  eighteen. 

1.  My  lords,  it  is  observable  in  all  these 
judgments,  that  they  are  adjudged  traitors,  as 
well  against  the  person  of  the  kipg  as  against 
the  commonwealth.  2.  It  is  there  declared 
upon  great  advice  taken,  that  in  treasons  which 
concern  the  king  and  kingdom,  they  are  not^ 
bound  to  proceed  according  tp  the  rules  of  the 
common  law  and  inferior  courts,  but  according 
to  the  course  of  parliaments,  so  as  may  be  for 
the  common  good.  3.  Judgment  was  given  in 
parliament,  and  execution  awarded,  and  after- 
wards a  bill  of  confirmation  passed,  in  respect 
of  their  lands,  to  give  them  from  a  day  past ; 
and  for  declaration  that  this  should  be  no  pre* 
cedent  to  inferior  courts  to  adjudge  the  same 
cases  treason,  save  only  in  parliament. 

These  judgments  were  not  huddled  up  in 
haste,  but  they  were  given  upon  long  and  ma- 
ture deliberation.  Tlifcse  judgments  were  the 
whole  work  of  that  parliament ;  and  the  pro** 
ceedings  against  the  five  [blotters  were  b^un 
the  fourteentli  of  November,  and  the  iudsroents 
were  not  given  iill  the  thirteenth  of  February 
following,  which  was  a  quarter  of  a  year.  And 
it  is  declared  in  the  roll,  that  they  sjtent  a  long 
time,  and  took  great  pains  to  examine  the  evi- 
dences, the  better  thereby  to  satisfy  their  owa 
consciences  and  the  world. 

I  insist  the  more  upon  this,  to  take  away  all 
blemish  from  these  proceedings.  It  is  true,  my 
lords,  these  judgments  were  afterwards  in  the 
parliament  of  21  Rich.  S,  revoked  and  made 
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void.  But,  my  lords,  chat  parliament  of  $1 
Rich.  2,  of  rcv(jcation,  was  held  by  force,  as  it 
is  declared  in  the  Parliament  Rolls  of  1  Hen.  4, 
n.  21y  22,  that  it  was  held  '  viris  armatis,  et 
'  sagiitariis  immenMs/  The  kuights  of  parlia- 
ment were  not  elected  by  the  commons,  *  prout 
'  inos  exigir,  sed  per  regiam  voluntateni :'  And 
so  the  lords, '  summoniri  fecit  rex  dominos  sibi 

*  adhsprentes.' 

My  lords,  by  these  precedents  it  doth  appear, 
tlmt  this  parliament  of  revocation  was  no  free 
parliament,  if  at  all  it  deserves  the  name  of  a 
parliament.  But  to  put  all  out  of  doubt,  in  the 
parliament  of  1  lien.  4,  n.  48,  tliese  judgments 
of  revocation  are  declared  to  be  win^a,  *  miqua, 
'  et  omni  juii  et  raiioni  repugnantia,'  errone- 
ous, wi(:ked,  and  contrary  to  all  right  and  rea- 
son. In  the  parliament  of  1  Hen.  4,  in  print, 
these  attainders  are  confirmed :  So  that  these 
judgments  of  attainder  have  the  authority  of 
two  acts  of  parliament,  both  of  them  of  force 
at  this  day. 

Your  lordships  will  give  me  leave  to  observe 
the  differences  and  agreements  between  the 
offences  of  those  and  of  the  present  judges, 
and  as  well  in  the  way  and  manner  of  procure- 
ment, as  in  the  matter  of  them.  For  the  man- 
ner of  procurement,  those  judges  in  Rich.  2's 
time  were  in  the  king's  presence:  and  as  it  is 
iu  the  Parliament  Roll  of  1  lfl?n.  4,  n.  18,  they 
were  *  violenter  attracti,'  violently  drawn  to 
deliver  their  opinions,  and  that  *  metu  mortis 
'  et  cruciatu  corporis,'  for  the  fear  of  death  and 
tortures  of  their  bodies  :  and  at  their  trials  seve- 
rally they  say,  That  in  part  violence  hud  been 
•ffered  to  their  persons,  because  they  had  dif- 
fered in  the  delivery  of  their  opinions.  My 
lord^,  this  was  such  a  miscarriage  in  the  judges, 
these  circumstances  considered  as  might  *  ca- 
'.dere  in  virum  fortem  etconstantem.*  But,  my 
lord>,  ft'jir  or  cowardice  is  no  plea  for  delivering 
up  of  the  forts  and  bulwarks  of  the  kingdom. 

But  in  the  present  business  there  is  none  of 
all  this;  it  came  from  within;  there  is  no  out- 
ward f.irce.  In  those  of  Rich.  2,  it  was  '  actus 
'  uni(*u</  once  done  at  Nottingham  castle :  if 
the  jutiges  had  been  put  to  it  the  second  time, 
perliiips  the  rest,  as  well  as  some  of  them,  had 
rcpi'iitcd,  and  would  not  have  done  it  over 
a^mn ;  for  Bel k nape,  the  chief  justice  of  the 
(.'(iniinon-Pleas,  the  same  day  declared  his 
sornuv,  and  said.  That  now  there  remained 
nothing  but  a  horse,  a  hurdle,  and  a  halter; 
and  Fulthorp,  another  of  them,  the  next  day 
declared  his  grief  for  what  he  had  done.  But 
here,  after  the  opinion  in  November  16S5,  a 
year  ufier,  viz.  1630,  they  proceed  *  a  posf^imo 

*  ad  pejus  pessimo;'  for  that  was  with  addi- 
tions: most  of  tlit^m  declared  their  opinions  in 
their  circuits,  and  a  year  after  confirmed  it 
again  by  the  judgmeiit  in  the  exchequer.  Here 
it  was  done  year  after  year  in  cold  blood :  One 
murderous  blow,  whereupon  death  follows,  is 
felony  ;  but  to  multiply  wounds  upon  the  dead 
body,  and  to  come  again  in  cool  blood  to  do  it, 
it  shews  the  height  of  malice.  In  theie  two 
things  they  agree. 


1.  That  which  the  judges  did  in  Rich.  f% 
time,  they  did  against  their  own  knowledge ; 
they  knew  the  commission  was  done  hj  act  of 
parliament ;  so  here  these  knew  the  Petition  of 
Right  dahined  the  Commissioners  of  Loans,  a 
stronger  case  than  tliat;  tluy  subscribed  many 
of  them,  knew  that  the  Commission  of  Excise 
was  damned  in  parliament;  they  k'new  tiie 
other  proceedings  in  parliament,  and  if  ihej 
had  forgotten  them,  they  were  aiterwards  put 
in  mind  of  them ;  tiiey  needed  not  to  have  con- 
sulted with  books  and  journals  of  parlianieuts, 
saving  only  with  their  own  memoric«). 

2.  They  agree  in  this,  That  their  opinioni 
tended  to  the  subversion  of  the  laws  and  sta- 
tutes of  the  kingdom :  for  in  that  of  lUch.  2, 
the  pretence  was,  the  endeavouring  to  over- 
throw parliaments  and  parliamentary  proceed- 
ings ;  the  conspiracy  of  the  death  of  the  pro- 
curers was  only  an  aggravation.  It  was  uui 
treason  to  conspire  the  death  of  a  privy  coun- 
sellor, or  to  kill  a  judge,  unless  he  be  uuod  the 
bench ;  and  in  that  case  it  is  treason,  because 
of  the  malice,  not  of  the  person,  but  to  the 
law  :  so  that  there  the  treason  lay  in  this,  i.'>t 
that  they  conspired  barely  against  tlieir  per- 
sons, but  with  reference  lo  their  proceedings  jd 
parliament ;  and  thereby  to  ovcrtlirow  the  acts 
of  parliament,  wherein  these  persons  had  beeu 
principal  actors.  But  in  this  again  tliey  di^ 
agree;  for  in  that  case  there  was  only  a  con- 
spiracy ;  no  death  followed  to  the  procurers  ot 
the  commission,  nor  was  the  commission  ov6^ 
thrown ;  all  iliat  was  done  was  only  this,  Tbt 
a  warrant  was  directed  to  the  lord  mayor  of 
London,  for  apprehending  their  persons  to 
bring  them  to  trial,  which  yet  was  not  dooe. 
But  liere  (after  the  opinions  delivered)  judg- 
ment was  afterwards  given  b^  them  in  the  ex- 
chequer, and  execution  awarded  thereupoa,  for 
so  much  OS  concerns  6ur  property. 

And  likewise  in  the  King*s-Bench,  where  tbf 
judges  afler  the  Judgments  in  the  Exchequer 
refused  to  hear  any  more  debate  of  tlie  matter; 
and  so  tor  the  liberty  of  our  persons,  by  keep- 
ing divers  of  tlie  subjects  in  prison,  term  nfier 
term,  for  not  paying  Ship-moneVy  and  other 
things  depending  upon  those  opinion?,  wbea 
they  had  been  brought  before  them  upon  their 
Habeas  Corpus.  In  that  of  Rich.  9,  it  was  for 
overthrowing  but  one  act  of  parliament,  whicli 
was  likewise  intioductive  of  a  new  law;  for  the 
commission  had  no  rise  from  the  common  lav ; 
for  in  truth  it-was  derogatory  to  the  crown:  It 
had  only  the  strength  of  tlie  parliament  to  sup- 
port it,  which  was  sufiicient';  it  was  for  the 
common  good.  Bat  here  the  endeavour  y^^i 
at  once,  not  lo  blow  up  one  act  of  parliameor, 
but  all ;  and  these  not  introduciive,  but  de- 
claratory of  the  common  law ;  as  was  the  Pct»- 
lion  of  Right,  the  statutes  there  mentioned, 
and  the  restilutions.  That  of  Rich.  2,  was  but 
the  blowing  up  of  the  upper  deck;  this  of  the 
common  law,  and  the  statutes  too,  and  the  old 
foundations,  and  the  structures  built  upon  theni» 
all  together.  In  that  of  Rich.  2,  it  was  onl; 
to  overthrow  a  temporary  act  of  parl»ameflt» 
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that  was  to  continue  no  looger  than  one  year : 
but  thisy  10  make  an  eternal  devastation ;  tbr 
(toliti  quoliei)  to  the  world's  end,  as  his  ma- 
jesty or  his  SQCceasors  shall  sa^  that  the  king- 
dom is  in  danger,  may  these  opinions  he  put  in 
execution ;  and  likewise  they  are  enrolled  in 
all  the  courts  of  WestminstersHall,  '  in  perpe> 
'  tuam  rei  memonom/ 

This  sin  against  the  Uoly  Ghost  is  therefore 
unpardonable,  because  it  takes  from  the  party 
repentance,  the  means  of  pardon.  To  put  us 
therefore  into  a  case  of  desf^eration,  some  of 
them  have  publicly,  and  upon  the  bench,  de- 
dared.  That  this  prerogative  is  so  inherent  in 
the  crown,  as  that  it  cannot  be  taken  away  by 
act  of  parliameDt.— As  they  have  put  an  im- 
possibility upon  themselves,  so  would  they  put 
an  impossibility  upon  his  majesty,  your  lord- 
ships, and  the  whole  parliament,  for  ever  right- 
ing us  again. 

My  lords,  '  contraria  juxta  se  posita  magis 
'  elucescunt/  I  have  presented  your  lordships, 
with  the  obliquity  of  the  ill  Judges  in  Rich.  $*s 
time  :  give  me  leave  to  present  your  lordships 
with  one  exaaiple  of  a  contrary  nature ;  and 
that  was  in  queen  Elizabeth's  time  in  the  '29ih 
year  of  her  majesty's  reign  :  She  erects  a  new 
office  in  the  Common-Pleas,  for  the  making  of 
Supersedeas  in  exigents  that  issued  there;  she 
grants  it  to  Kichard  Catendish,  her  servant, 
sends  to  have  him  admitted:  but  the  judges 
delay  the  doing  of  it,  for  this  reason,  because 
the  prothonotaries  and  philazers  claimed  the 
makmg  of  those  writs.  The  queen  sends  a 
ibarp  letter,  and  commands  them  forthwitii 
to  admit  him :  yet  the  judges  forbear.  The 
queen  sends  a  sharper  letter,  cumniaodiog  them 
to  shew  the  reasons  of  their  contempt  and  dis- 
obedience to  the  then  Lord  Keeper  and  the 
earl  of  Leicester,  no  mean  men  in  those  days: 
the  judges  deliver  tlieir  reasons  why  they  had 
refused,  that  it  was  because  others  claimed  the 
making  of  those  writs. — The  queen  sends  a 
fourth  peremptory  message  for  their  admitting 
him,  with  this  reason,  That  if  the  others 
were  put  out,  they  were  rich  and  able  men ; 
and  that  her  courts  of  justice  were  open, 
where  they  might  demand  their  rights. — 
This  was  not  to  take  away  the  right,  but  to 
put  them  to  their  action. — ^Thc  Judges  hum- 
dIv  returned  this  Answer,  That  tlie  ^ueen  had 
taxen  her  oath  for  the  execution  of  justice  ac- 
cording to  the  law ;  ttiat  they  did  not  doubt, 
but  that  when  her  majesty  was  informed  that  it 
was  £«ain6t  law,  she  would  do  what  befitted 
her :  for  their  parts,  tliey  had  taken  an  oath  to 
God,  to  her,  and  the  comt^onwealtli ;  and  if 
they  should  do  it  wjtboat  process  of  law  before 
them,  and  only  upon  her  command  put  the  otii^r 
put  of  possiession,  though  the  right  remained  to 
them,  it  were  a  breach  of  their  oaths ;  and  there- 
fore if  the  fear  of  God  were  not  sulBcient,  they 
told  her  the  punisliment  that  was  inflicted  upon 
their  predecesctrs  for  breach  of  their  oaths,  (cit^ 
ing  these  of  Thorpe  in  lUch.  2.'s  time)  that 
they  might  be  sufficient  warning  to  them.  The 
queen  hearing  of  th^e  reasons  was  satisfied; 
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and  tiie  Judges  heard  no  more  of  the  business.* 
— ^These  Judi^es  have  had  examples  of  both 
kinds  before  them ;  they  might  have  chosen  the 
good,  and  refu2>r;d  the  had. 

My  Lords,  besides  these  judgments  and  opi* 
nioiLs,  the  commons  will  in  due  time  bring  up 
these  judges  with  their  other  judgments,  <  cor- 
'  pora  cmn  causis;'  for  your  lordships  will  easily 
conceive,  that  they  who  have  done  this,  hav<k 
done  more:  the  principal  of  tliem,  Iinean.my 
Lord  Keeper,  stands  accused  betore  your  lord- 
ships of  High  Treason :  he  is  not  here :  Justice 
goes  *  pede  lento,  sed  certo;'  it  will  overtake 
him  at  tlie  lost. 

The  next  step  that  is  making  after  him  are 
the  Articles  of  his. Impeachment,  which,  with 
your  lordship's  patience,  are  now  ready  to  be 
opened  ai>d  delivered  to  your  lordships. 

Mr.  Hidcf  spake  afterwards  in  the  following 
manner: 

My  Lords ;  Tliere  cannot  be  a  greater  in-, 
stance  of  a  sick  and  languisliing  commonwealtb 
than  the  business  of  this  day.  Good  God!  how 
have  the  guilty  these  late  yeara  been  punished, 
when  the  Judges  themselves  have  been  sucU 
delinquents !  Tis  no  marvel  tliat  an  irregular, 
extr«vagant,  arbitrary  power,  like  a  torrent,  hath 
broke  in  upon  us,  when  our  banks  and  our  bul- 
warks, the  laws,  were  in  the  custody  of  such  per*- 
sons.  Men  who  had  lost  their  innocence  could 
not  preserve  their  courage ;  nor  could  we  look 
that  they  who  had  so  visibly  undone  us  them- 
selves, ihould  have  tlie  virtue  or  credit  to.  res- 
cue us  from  the  oppression  of  otlier  men.  It 
was  said  by  one  who  always  spoke  excellently, 
that  the  twelve  Judges  were  like  the  twelve- 
lions  under  the  throne  of  Solomon :  '  Under  the 
'  tlirone  in  obedience,  but  yet  lions.'  Your 
lordships  shall  this  day  hear  of  six,  who  (be  they 
what  they  will  be  ehie)  wer6  no  lions,  who  upon 
vulgar  fears  delivered  up  the  precious  forts  they 
were  trusted  with,  almost  without  assault^  and 
in  a  tame  easy  trance  of  flattery  and  servitude, 
lost  and  forfeited  (shamefully  forfeited)  that  re- 
putation, awe,  and  reverence,  which  the  wis- 
dom, courage,  and  gravity  of  their  venerable^ 
predecessors  had  contracted  aud  fastened  to 
tlie  places  tliey  now  hold ;  and  even  rendered 
that  study  and  profession,  which  in  all  ages  bath 
been,  and  I  hope  now  shall  be,  of  an  honuurnble 
estimation,  so  contemptible  and  vile,  that  had 
not  this  blessed  day  come,  all  men  would  have 
had  that  quarrel  to  tho  law  itself,  which  Marw 
cius  had  to  the  Greek  tongue ;  who  thought  it 
a  mockery  to  4earn  tliat  language,  the  masters 
whereof  lived  in  bondage  under  others.  And  I 
appeal  to  these  unhappy  gentlemen  tliemselves, 
with  what  a  strange  negligence,  scorn,  and  in- 
dign^ion,  the  faces  ol'  ail  men,  even  of  the 
meanest,  have  been  directed  towards  them, 

*  This  remains  under  the  hand  qf  Anderson, 
the  Lord  Chief  Justice,  in  his  Keports,  voL  1,  p. 
162—158.    - 

t  Afterwards  Earl  of  Clarendon,  and  Lord 
Chancellor  of  Eii^aad. 

4  N 
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since  (to  call  it  no  worse)  that  fatal  declension 
of  their  understandings,  in  those  judgments  of 
which  they  stand  here  charged  before  yoor  lord- 
ships.-*-But,  my  lords,  the  work  of  this  day  is 
the  greatest  instance  of  a  growing  and  thriving 
commonwealth  too ;  and  is  as  the  dawning  of  a 
fair  and  histing  day  of  happiness  to  this  king- 
dom. 

It  is  in  your  lordships  power  (and  I  am  sure 
it  is  in  your  lordships  will)  to  restore  the  de- 
jected broken  people  of  this  island  to  their  for- 
mer joy  and  security,  the  successors  of  these 
men  tu  their  own  privilege  and  veneration :  '  £t 
*  sepultas  prope  leges  revocare/ — So  these 
Judges  enter  thembelves,  and  harden  tlieir 
hearts  by  more  particular  trespasses  upon  the 
law ;  by  impositions  and  taxes  upon  the  mer- 
chants in  trade;  by  burdens  and  pressures  upon 
the  gentry  in  knighthood ;  before  they  could 
arrive  at  that  universal  destruction  of  the  king 
by  Ship-Money,  which  promised  reward  and  se- 
curity for  all  their  former  services,  by  doing  the 
work  of  a  parliament  to  his  majesty  m  supplies; 
and  seemed  to  delude  justice,  in  leavine;  none 
to  judge  them,  by  making  tlie  whole  kingdom 
party  to  their  oppression. — My  lords,  the  com- 
mons assembled  in  parliament  hope  that  your 
lordships  will  call  these  Judges  speedily  before 
you  to  answer  these  Articles  laid  to  their  charge, 
that  the  nation  may  be  satisfied  in  your  lord- 
ship's justice  upon  them,  as  their  crimes  demerit. 

Then  Mr.  Pierpoint  delivered  in  the  follow- 
ing Articles  agaiust  sir  Robert  Berkley,  one  of 
the  Justices  of  the  KingVBench : 

Aaticles  of  Impeachment  of  Sir  Robeet 
Berkley,  knt.  one  of  the  Justices  of  the 
Court  of  KingVBench,  by  the  Commons  in 
this  present  Parliament  assembled,  in  their 
own  niune,  and  in  the  name  of  all  the  Com- 
mons of  England,  in  nuiintenancc  of  their 
Accusation,  whereby  he  standeth  chained 
with  High  Treason,  and  other  great  Mis- 
demeanours. 

Tmprimis,  That  the  said  sir  Robert  Berkley, 
then  neing  One  of  the  justices  of  the  said  court 
of  King's-Bench,  hath  traitorously  and  wicked- 
ly endeavoured  to  subvert  the  fundamental  laws 
and  established  government  of  the  realm  of 
England  ;  and  instead  thereof,  to  introduce  an 
arbitrary  and  tyrannical  government  against 
law,  which  he  hath  declared  by  traitorous  and 
wicked  words,  opinions,  judgments,  practices, 
and  actions  appearing  in  the  several  Articles  en- 
suing. 

2.  Whereas  by  the  statute  made  in  the  25th 
year  of  the  reign  of  Henry  3,  prices  of  victuals 
are  appointed  to  be  rated  in  such  manner,  as  in 
the  said  statute  is  declared  ;  but  it  is  manifest 
by  the  said  statute,  Corn  is  none  of  the  victuals 
thereby  intended :  nevertluless  acme  ill-afifected 
persons  endeavouring  to  bring  a  chnree  upon 
the  subjects  contrary  to  law,  did  surmise,  that 
the  prices  of  Corn  might  be  rated,  and  set  ac- 
cording to  the  direction  of  that  statute ;  and 
thereupon  great  gain  might  bt  jaited  to  his  loa- 


I  jcsty  by  licences  and  dispensations  for  selling 
Com  at  other  prices :  and  a  comraaad  from  his 
majesty  being  procured  to  the  Judges,  and  sent 
to  them  by  William  Noy,  esq.  his  majesty's 
then  Attorney  Geueral,  to  deliver  their  Opi- 
nions touching  the  question.  Whether  Com  was 
such  victuals  as  was  intended  to  have  the  price 
rated  wi'hin  the  said  statute:    In  answer  to 
which,  the  said  sir  Robert  Berkley  then  being 
one  of  his  majesty's  justices  of  the  court  of 
King's-Bencb,  in  furtherance  of  tlie  said  unlair- 
ful  charge  endeavoured  to  be  iniposed  as  afore- 
said, the  30th  day  of  November,  m  the  8th  year 
of  his  now  majesty's  reign,  did  deliver  his  Opi- 
nion, That  Coru  was  such  victual  as  was  ioteod- 
ed  to  have  the  price  rated  within  the  said  sta- 
tute; which  said  Opinion  was  contrary  to  law, 
and  to  the  plain  sense  and  meaning  of  the  said 
statute,  and  contrary  to  bis  own.  knowledge,  and 
was  ^iven  and  deUvered  by  him,  with  a  purposs 
and  intention  that  the  said  unlawful  chargs 
might  be  imposed  upon  tiiie  subject. 

3.  That  an  information  being  preferred  in 
the  court  of  SCar-Chanber  by  the  said  William 
Noy,  hi^  majesty's  then  Attorney-General, 
against  John  Overman,  and  fifteen  other  soap- 
makers,  defendants,  charging  them  with  several 
pretended  oflfences,  contrary  to  divers  letten 
patents  and  proclamations  touching  the  making 
and  uttering  Soap  and  using  the  trade  of  saap- 
makers,  and'  other  offences  in  tlie  said  informa- 
tion mentioned ;  whereunto  the  defendants  did 
plead,  and  demur  as  to  part,  and  answer  to 
other  parts  of  tlie  said  information :  and  the 
said  plea  and  demurrer  being  over-mled,  for 
that  the  particulars  therein  insisted  upon  would 
appear  more  full  after  answer  and  proof;  tfaer^ 
fore  the  defendants  were  ordered  to  answer 
without  prejudice,  and  were  to  be  admitted  to 
such  exceptions  to  the  said  informations,  and 
advantages  of  the  matter  of  the  plea  and  de- 
murrer upon  the  hearing  as  shall  be  material ; 
and  accordingly  the  defendants  did  pet  in  tlieir 
Answers,  and  set  forth  several  acts  of  padia- 
ment,  letters  patents,  charters,  customs,  and 
acts  of  common-council  of  the  city  of  Londou, 
and  other  matters  materially  conducmc  to  their 
defence ;  and,  in  conclusion,  pleaded  Not  Guil- 
ty. The  said  sir  Robert  Berkfer  then  heinc 
one  of  the  justices  of  the  court  of  Kin|'s-Bcncb, 
upon  the  30th  day  of  March,  in  the  eighUi  year 
of  his  majesty's  reign,  upon  an  order  of  refe- 
rence to  him  and  others,  by  the  said  court  of 
Star-Chamber,  to  consider  of  the  iropertincocy 
of  the  said  Answers,  did  certify  the  said  court 
of  Star-Chamber,  That  the  whole  Answers,  ex- 
cepting the  four  words  and  ten  last  lines,  shocW 
be  expunged;  leaviiig  thereby  no  more  sub- 
stance of  the  said  Answers  than  the  plea  of 
Not  Guilty.  And  after,  upon  a  reference  to 
him  and  others,  by  order  of  the  said  court,  of 
the  impertincncy  of  the  Interrogatories,  and 
Depositions  of  witnesses  taken  on  the  defen- 
dants part  in  the  same  case,  sir  Robert  Berklcv, 
upon  the  second  flay  of  May,  in  the  eid^th  year 
of  his  now  majesty's  reign,  certified,  That  nice- 
and-thirty  of  the  said  laterrciig^torica^  *od  Uit 
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Depositions  upon  them  taken,  sboqld  be  4up- 
pressed,  with  the  Answers,  except  as  aforesaid, 
and  Depositions :  ahhough  the  same  did  con* 
tain  the  said  defendants  most  material  defence, 
yet  were,  thejr  expunged  and  suppressed,  ac« 
cording  to  the  said  certificates;  both  which  said 
certificates  were  contrary  to  law  and  justice, 
and  contrary  to  his  the  said  Robert  Berkley's 
own  knowledge,  and  contrary  to  the  said  former 
order,  whereby  the  advantages  were  saved  to 
the  defendants,  as  aforesaid:  and  by  reason 
thereof  the  said  John  Overman  and  the  said 
other  fifteen  defendants  were  sentenced  in  the 
said  court  of  Star-Chamber  to  be  committed 
prisoners  to  tlie  Pleet,  and  disabled  from  using 
their  trade  of  soap-makers;  and  one  of  them 
fined  in  1500/.,  two  of  them  in  1000/.  a-piece, 
four  of  them  in  lOOO  marks  a-piece ;  which 
fines  were  estreated  into  tlie  Exchequer  without 
any  mitigation :  and  the  said  defendants,  ac- 
cording to  the  said  Sentence,  were  imprisoned, 
and  cieprived  of  their  trade  and  livelihood, 
tending  to  the  utter  ruin  of  the  said  defendants, 
and  10  the  overthrow  of  free  trade,  and  con- 
trary to  the  Hberty  of  the  subject. 

4.  That  he  tlie  said  sir  Robert  Berkley,  then 
being  one  of  the  justices  of  the  KingVBench, 
and  having  taken  an  oath  for  tlie  due  admini- 
stration ot  justice,  according  to  the  laws  and 
statutes  of  this  realm,  to  bis  majesty's  liege 
people,  on  or  about  the  last  of  December  sub- 
scribed an  Opinion,  t/i  hac  verba :  <  I  am  of 

*  opinion,  tliat  as  where  the  benefit  doth  more 

<  particularly  redound  to  the  good  of  the  ports 
'  or  maritime  parts,  (as  in  case  of  piracy  or  de- 

*  predations  upon  the  seas)  tliere  the  charge  hath 

*  been,  and  may  be  lawfully  imposed  upon  tliem, 

*  according  to  precedents  of  former  times ;  so 
'  where  the  saiety  and  good  of  the  kingdom  in 
'.  general  is  concerned,  and  the  whole  kingdom 
'  in  danger,  (of  which  his  majesty  is  the  only 
'judge)  there  the  charge  of  the  defence  ought  to 
'be  borne  by  all  the  realm  in  general:  this  I 

*  hold  agreeable  both  to  law  and  reason.' 

5.  That  he  the  said  sir  Robert  Berkley,  then 
being,  one  of  the  justices  of  the  court  o.f  King's- 
Bench,  and  duly  sworn  as  aforesaid,  io  Feb. 
1636  subscribed  an  extra-judicial  Opinion,  in 
answer  to  Questions  in  a  letter  from  his  ma- 
jesty, m  h(ec  verba  : 

'  C.  R,  When  the  good  and  safoty  of  the 
'  kingdom  in  general  is  concerned,  and  the 

*  whole  kingdom  in  danger;  whether  may  not 
'  the  king,  by  writ  under  the  great  seal  of  £ug- 

*  land,  command  all  the  subjects  of  this  kingdom 
'  at  their  charge  to  provide  and  furnish  such 
'  number  of  ships  witn  men,  victuals  and  muni- 

*  tion,  and  for  such  time  as  he  shall  think  fit, 
'  for  the  defence  and  safeguard  of  the  kingdom 
'  from  such  danger  and  peril  ?  and  by  law  com- 

*  pel  tlie  doing  thereof  w  case  of  rerasal  or  re- 
'  firactoriness  ?  And  whether  in  such  case,  i& 
'  not  the  king  sole  judge  both  of  the  danger, 

*  and  when  and  how  tbe  same  is  to  be  prevent- 

<  ed  and  avoided  ?'  C.  R. 

*  May  it  please  your  roost  excellent  ma- 
'  jfi^ty^  wt  lu»«|  according  to  your  majesty's 


'  command,  severally  every  man  by  himself, 
'  and  all  of  us  together,  taken  into  serious 
'  consideration  the  case  and  question  signed  bjr 
<  your  majesty,  and  inclosed  in  your  royal  let- 

*  ler :  and  we  are  of  opinion,  that  when  the 

*  good  and  safety  of  the  kingdom  in  general  is 
'  concerned,  and  the  whole  kingdom  in  danger, 
'  your  majesty  may,  by  writ  under  the  grea( 
'  seal  of  England,  command  all  your  subjects 

*  of  this  your  kingdom,  at  their  charge  to  provide 
'  and  furnish  such  number  of  ships  with  men, 
'  victuals,  and  munition,  and  for  such  time  at 
'  your  majesty  shall  think  fit  for  the  defence  and 
'  safeguard  of  the  kingdom  from  such  danger 

*  and  peril ;  and  tlut  by  law  your  majesty  mojT^ 
'  compel  the  doing  thereof  m  case  of  refusal 
'and  refractoriness:  and  we  are  also  of  opi« 
'  nion,  that  in  sudi  case  yourtnajesty  is  the  sol« 
'judge,  both  of  danger,  and  when  and  how  tha 
'  same  is  to  be  prevented  and  avoided.  John 
'  Bramston,  John  Fincli,  Humphry  Davenport^ 
'  Jolin  Denhain,  Riclmrd  liuiton,  William 
'  Jones,  George  Crooke,  Thomas  Trevor, 
'  George  Vernon,  Robert  Berkley,  Francif 
'  Crawley,  Richard  Weston.' 

6.  That  he  the  said  sir  Robert  Berkley,  tliea 
being  one  of  the  justices  of  the  court  of  kingV 
Bench,  and  duly  sworn  as  aforesaid,  did  on  the 

deliver  liis  opinion  in  the  Exchequer- 
Chamber  agaimt  John  Hampden,  esq.  in  the 
case  of  Ship-Money.  That  he  the  said  John 
Hampden,  upon  the  matter  and  substance  of  the 
case,  was  chargeable  with  the  money  then  ia 
question ;  a  copy  of  which  proceeding  and  judg* 
ment  the  commons  of  this  present  parhament 
have  delivered  to  your  lordships. 

7.  That  he  the  said  sir  Robert  Berkley,  then 
being  one  of  tbe  justices  of  the  court  of  King's- 
Bench,  and  one  of  the  justices  of  Assize  for  tbe 
county  of  York,  did,  at  the  assizes  held  at  York 
in  I^ent  1636,  deliver  his  charge  to  the  grand? 
jury,  '  That  it  was  a  lawful  and  inseparable 
'  flower  of  the  crown  fur  the  king  to  command, 
'  not  only  the  maritime  counties,  bat  also  those 
'  that  were  inland,  to  find  ships  for  the  defence 
'  of  the  kingdom.'  And  then  likewise  fal^y 
and  maliciously  affirmed.  That  it  was  not  his 
single  Judgment,  but  the  Judgment  of  ail  his 
brethren,  witnessed  by  their  subscriptions. 
And  then  also  said,  That  tliere  was  a  rumour, 
that  some  of  his  brethren  tliat  had  subscribed 
were  of  a  contrary  judgment;  but  it  was  a  base 
and  unworthy  thmg,  for  any  to  give  his  hand 
contrary  to  his  heart;  and  then  wished  for  his 
own  part,  that  his  hand  might  rot  from  his 
arm,  that  was  guilty  of  any  such  crime ;  wheo 
as  he  knew  tliat  Mr.  Justice  Hutton  and  Mr. 
Justice  Crooke,  who  had  subscribed,  were  of  e. 
contrary  opinion,  and  was  present  when  they 
were  persuaded  to  subscribe ;  and  did  subscribe 
for  conformity,  only  because  tiie  major  nmnber 
of  the  judges  had  subscribed.  And  be  thesaid* 
sir  Robert  Berkley  then  also  said,  That  in  some 
oases  the  Judges  were  above  an  act  of  parlia- 
ment; which  sai<i  hdse  malicious  words  were 
uttered,  as  aforesaid,  with  intent  and  purfiose 
to  countenance  and  maintaiii  the  ^aid  unjusi 
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opinions,  and  to  terrify  hts  maiesty's  subjects 
that  should  refuse  to  pay  Ship-Money,  or  seek 
any  remedy  by  law  against  tlie  said  unjust  and 
illegal  taxation. 

8.  That  whereas  Richard  Chambers  mer- 
chant, having  commenced  a  suit  for  trespass, 
and  ftilse  i.npribonmcut,  against  sir  Edw.  Brom- 
field  knt.  for  imprisoning  him  the  said  Cham- 
bers for  refusing  to  pay  Ship-Money,  in  the 
time  that  ibe  snid  sir  £.  Dromfield  was  lord 
mayor  of  tlie  city  of  London  ;  in  which  suit 
the  said  sir  E.  Bromtield  did  make  a  special  jus- 
tification :  the  said  sir  R.  Berkley,  then  being 
one  of  the  justices  of  the  court  ol'  King's-bench, 
in  Trinity  tnrm  last,  then  sitting  on  the  Bench 
in  thie  said  court,  upon  debate  of  the  said  case 
between  the  said  Chambers  and  sir  E.  Brom- 
field,  said  openly  in  the  court,  *  That   there 

*  was  a  rule  of  law,  and  a  rule  of  government ;' 
luid  that  '  many  things  which  might  not  be 
'  done  by  the  rule  of  law,  might  be  done  by 

*  the  rule  of  government :'  and  would  not  suffer 
the  point  Qf  legality  of  Ship-Money  to  be  (|r- 
gtiea  by  Chambers's  counsel.  All  which  opi- 
nions, declarations,  words,  ami  speeches,  con- 
tained in  the  Srd,  4th,  5th,  6th,  7th  and  8th, 
articles,  are  destrnctive  to  the  fundamental 
laws  uf  this  realm,  the  subjects  riijht  of  pro- 
perty, and  contrary  to  former  resolutions  in 
parliament,  and  to  the  Petition  of  Right;  which 
resolution  in  parliament,  and  Petition  of  Right, 
were  well  known  to  him,  and  resolved  and  en- 
acted when  he  was  the  king's  serjeant  at  law, 
and  attendant  in  the  lords  house  of  parlia- 
ment. 

9.  That  the  said  «ir  R.  Berkley,  then  being 
one  of  the  Jud;i:(s  of  the  court  of  King's-bench, 
and  being  in  commission  of  the  peace,  and 
duly  sworn  to  execute  the  office  of  a  justice  of 
t!ie  peace  in  the  cannty  of  Hertfi>rd,  on  or 
about  the  7th  of  Janu<'iry  1638,  at  which  time 
the  general  sessions  of  the  peace  for  the  said 
county  were  there  holden ;  tlie  said  sir  R. 
k)erkley,  then  and  there  sitting  on  the  bench, 
did  revile  and  threaten  the  grand-jury  returned 
to  serve  at  tfjc  said  sessions,  for  presenting 
the  removal  of  the  conmmni<m-table  in  All- 
Sainth  Church  in  Hertford  aforesaid,  out  of  the 
place  where  it  anciently  and  usually  stood,  and 
setting  it.  altar-ways,  again&t  the  laws  of  this 
realm  in  that  case  made  and  prwided,  as  an 
innovation  HI  matters  concerning  the  church; 
the  said  grand-jury  having  delivered  to  thern  in 
charge  at  the  said  sessions,  by  Mr.  Seij. 
Atkins,  a  justice  of  the  peace  for  the  said 
county  of  Hertford,  that  by  the  oath  they  had 
taken,  they  were  bound  to  present  all  inno- 
vations concerning  church-matters.  And  he 
the  said  sir  Robert  Berkley  compelled  the 
foreman  of  the  jury  to  tell  him  who  gave  him 
kiny  such  information ;  and  thereby  knowing  it 
to  be  one  Henry  Brown,  one  oi  t\\e  said^  grand- 
jury,  he  asked  the  said  Brown,  how  he  durst 
meddle  with  church-matters?  Who  affirming, 
that  in  the  said  charge  from  Mr.  Serjeant 
Atkins  the  said  jury  was  charged  so  to  do,  he 
the.  said  sir   Robert  Berkley  told    tlie  said 


Brown,  he  should  therefore  find  sureties  for  his 
good  behaviour ;  and  ttiat  he  the  said  sir  U, 
Berkley  would  set  a  great  fine  on  his  head,  to 
make  him  an  example  to  others :  and  tbereupcin 
the  said  Brown  offered  sufficient  bail ;  but  he 
the  said  sir  R.  Berkley  being  incensed  against 
him,  fefused  the  said  bail,  and  coininitud  tl'x 
said   Brown  to  prison,  where  he  lay  in  irons 
till  the  next  morning ;  and  used  to  the  said 
Brown,  and  the  rest  of  the  jurors,  many  other 
reviling  and  terrifying  speeches;  and  said,  he 
knew  no  law  for  the  said  presentment;  and 
told  the  said  Brown,  that  he  had  sinned  itt  the 
said  presentment :  and  he  compelled  the  said 
erand-jurors  to  say,  they  were  sorry  for  nhu 
they  bad  done  in  that  presentment,  and  did 
bid  them  to  trample  the  said  presentment  under 
tbeir  feet ;  and  caused  Brown  to  tear  the  said 
presentment  in  his  sight.     And  he  the  said  sir 
R.  Berkley,  when  as  John  Houland  and  Ralph 
Pemberton,  late  mayors  of  St.  Albaos,  came 
to  desire  his  opinion  on  several  indictmenii 
against  John  Brown,  parson  of  St.  AlbaDs,  and 
Anthony  Smith,  vicar  of  St.  Peter's  in  St. 
Albans,  at  the   quarter-sessions   held  at  the 
said   town   of  St.    Albans,  on    the  24th  of 
June  16S9,  for  the  removal  of  theComrouoioo 
Table  out  of  the  usual  place,  and  not  adminis- 
teriug  the  Sacrament  according  to  law  in  that 
case  provided ;  he  the  said  sir  R.  Berkley  then 
told  them,  that  such  an  indictment  was  before 
him  at  Hertford,  and  that  he  quashed  thesatne, 
and    imprisoned    the    promoters :   by  which 
threatenmg  and  reviling  speeches,  unjost  ac- 
tions and  declarations,  he  so  terrified  ^jurors 
in  those  parts,  that  they  durst  not  present  anv 
innovations  in  church-matters,  to  their  great 
grief,  and  trouble  of  their  consciences. 

And  whereas  several  indictments  were  pre- 
ferred against  Matthew  Brook,  parson  of  Ya^ 
mouth,  by  John  Ingram  and  John  Carter,  for 
refusing  several  times  to  administer. the  Sdcra- 
ment  of  the  Lord's  Supper  to  them  without  auT 
lawful  cause,  at  the  cTssizes  held  at  Norwich  in 
the  year  1633;  he  the  said  sir  R.  Berkley, 
then  being  one  of  ihejudi^es  of  the  assize,  pro- 
ceeded then  to  the  trial  on  the  said  inmcl* 
mcnts ;  where  the  matter  in  issae  being,  tb^t 
the  said  Brook  refused  to  administer  the  s»id 
Sacrament,  because  the  said  Ingram  and  Carter, 
would  not  receive  tickets  with  their  sh^names 
before  their  Christian-names;  which  was  a 
course  never  used  aqnongst  them,  but  by  the 
said  Brook :  and  the  said  sir  R.  Berkley  did 
then  much  discourage  the  said  Ingram's  coun- 
sel, and  over-rule  tl^  cause  for  matter  of  liw, 
so  as  the  jury  never  went  from  the  bar,  but 
there  (bund  for  the  said  Brook :  and  the  said 
sir  R.  Berkley  bound  tlie  said  Ingram  to  the 
good  behaviour  for  the  prosecuting  the  said 
indictments,  and  ordered  him  to  pay  costs  to 
the  said  Brook  for  wrongfully  indicting  him. 
And  whereas  the  said  Carter,  not  expecting  the 
trial  at  the  same  assises  he  preferred  his  in- 
dictment, was  then  absent;  whereupon  the 
said  sir  R.  Berkley  did  cause  to  be  entered 
upoa  the  said  indictment  a  Vacat,  '  qoia  oon 
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'  sufHcrend  in  le(*e/  and  ordered  an  attacli- 
meiic  against  the  said  Carter :  which  said  pro- 
ceedings against  the  said  Ingrain  and  Carter, 
by  the  said  sir  R.  Berkley,  were  contrary  to 
law  and  justice,  and  to  bis  own  knowledge. 

10.  That  the  said  sir  li.  Berkley,  being  one 
of  the  justices  of  the  court  of  King*s- bench, 
and  duly  sworn  as  aforesaid,  in  Trinity  Term 
1637,  deferred  to  discharge  or  bail  Alexander 
Jennings  prisoner  in  the  Fleet,  (brought  by 
Habeas  Corpus  to  the  bar  of  the  said  court ; 
the  return  of  bis  commitment  being,  that  he 
was  committed  by  two  several  warrants  from 
the  lords  of  the  council,  dated  the  5tli  of  No- 
vember 1636,  the  first  being  only  read  in  court, 
expressing  no  cause  ;  the  other,  for  not  paying 
messengers  fees,)  until  he  should  bring  a  certi- 
ficate that  he  had  paid  his  assessment  for  Ship- 
Money  in  the  county  of  Bucks,  tut  remitted 
him.  And  in  Michaelmas  term  after,  the  said 
Jennings  being  brought  by  «nother  Habeas 
Corpus  before  him  as  aforesaid,  and  the  same 
returned ;  yet  he,  the  said  sir  R.  Berkley,  re- 
fused to  discharge  or  bail  him,  but  remitted 
])im.  And  in  Easter-term,  after  several  rules 
were  given  for  bra  miyestj^s  counsel  to  shew 
cause  why  the  said  Jenmngs  should  not  be 
bailed,  a  fourth  rule  was  made  for  tlie  said 
Jennings  to  let  his  majesty's  attorney-general 
have  notice  thereof,  and  notice  was  given  ac- 
cordingly :  and  the  said  Jennings  by  another 
Habeas  Corpus  being  brought  to  the  bar  in 
Trinity  term .  after,  and  the  same  return  made, 
with  this  addition,  of  a  new  commitment  of  the 
4th  of  May,  suggesting  the  said  Jennings  had 
used  divers  scandalous  words  in  derogation  and 
disparagement  of  h\%  majesty's  government: 
He  the  said  Jennings  after  several  rules,  in  the 
end  of  the  said  Trinity  term,  was  again  remitted 
to  prison.  And  he  the  said  sir  R.  Berkley  did, 
en  the  5th  of  June  last,  defer  to  grant  his  ma- 
jesty's writs  of  Habeas  Corpus  for  William  Par- 
giter  and  Samuel  Oanvers  esq  vires,  prisoners  in 
the  Gate-House,  and  in  the  Fleet:  end  aftrrwards 
having  granted  the  s:iid  writ  of  Habeus  Corpus, 
the  said  Pargiter  and  Dnnvcrs  were  on  the  18th 
of  June  last  brought  to  the  bar  of  the  said  court, 
where  the  returns  of  their  commitments  were 
several  warrants  from  the  lords  of  the  council 
not  expressing  any  cause  ^  yet  he  the  said  sir 
Robert  Berkley,  then  sitting  in  the  Baid  court,  ^ 
deferred  to  bail  the  said  Pargiter  and  Danvers, 
and  the  18th  of  Jane  lust  made  a  rule  for  a 
new  return  to  be  received,  which  was  returned 
the  25th  of  Jane  last  in  futc  verba  : 

'  Wbc  reas  his  majesty  finding  that  his  sub- 
ejects  of  Scotland  have  in  rebellious  and  hostile 
<  manner  assembled  themselves  together,  and 
'intend  not  only  to  shake  off  their  obedience 

*  unto  bis  majesty,  but  also  as  enemies  to  in- 

*  vade  and  infest  this  his  kingdom  of  England, 
'  to  the  danger  of  his  royal  person,  &c. 

'  For  prevention  whereof  his  majesty  hath  by 

*  the  advica  of  his  council-board,  given  special 

*  commandment  to  all  the  Lord-Lieutenants 
'  of  the  coonties  of  this  realm,  to  assemble  the 
'  militia  at  the  [^M  appointed  ibr  their  ren- 


dezvous in  their  several  and  respective  c;oan- 
ties,  there  to  be  conducted  and  drawn  together 
into  a  body  for  this  service.  And  whereas  his 
majesty,  according  to  the  laws  and  statutes  of 
this  realm,  and  the  constant  custom  of  his  pre- 
decessors kings  and  queens  of  this  realm,  hath 
potwer  for  the  defence  of  this  kingdom  and  re- 
sisting the  force  of  tlie  enemies  thereof,  to 
grant  forth  commissions  under  his  great  seal 
to  such  fit  persons  as  he  shall  make  choice  of, 
to  array  and  arm  the  subjects  of  this  kingdom, 
and  to  compel  those  who  are  of  able  bodies 
and  able  estates,  to  ixm  themselves;  and 
such  as  sbould  not  be  of  able  bodies,  but  of 
ability  in  estate,  to  assess  them  according  to 
their  estates  to  contribute  towards  the  charge 
of  arraying  others,  being  able  of  body  and  not 
able  in  estate  to  arm  themselves ;  and  such 
persons  as  should  be  contrarieot  to  commit 
to  prison,  there  to  remain  until  the  king  should 
take  further  order  therein :  And  whereas  the 
earl  of  Exeter,  by  virtue  of  his  majesty's  com- 
mission to  him  directed  for  the  arraying  and 
arming  of  d  certain  number  of  persons  in  the 
county  of  Northampton,  hath  assessed  William 
Pargiter,  being  a  man  unfit  of  body  for  that  ser- 
vice, but  being  of  estate  and  ability  to  contri- 
bute amongst  others  to  pay  the  sum  of  5$.  to- 
wards the  arraying  and  arming  of  others  of  able 
bodies,  and  wantmg  ability  to  array  and  arm 
themselves ;  And  'whereas  we  have  received 
information  from  the  said  earl,  that  the  said 
William  Pargiter  hath  not  only  in  a  wilful  dis- 
obedient manner  refused  to  pay  the  said  money 
assessed  upon  him  towards  so  important  a 
service,  to  the  disturbance  and  hindrance  of 
the  necessary  defence  of  this  kingdom ;  but 
also  by  his  ill  example  hath  misled  many 
others;  and,  as  we  have  ju»t  cause  to  beliete, 
hath  practised  to  seduce  others  from  that 
ready  obedience  which  they  owe,  and  would 
otherwise  have  yielded  to  his  miuesty's  just 
command  for  the  public  defence  of  his  person 
and  kingdom,  which  we  purpose  with  all  con- 
venient speed  to  enquire  further  of  and  exa- 
mine :  These  are  therefore  to  will  and  require  < 
you  to  take  into  your  custody  the  persons  of 
the  said  William  Pargiter  and  Samuel  Dan- 
vers, and  them  safely  to  keep  prisoners  till 
further  order  from  this  board,  or  until  by  due 
course  of  law  they  shall  be  delivered/ 
Yet  he  the  said  sir  R.  Berkley  being  desired 
to  bail  the  said  Pargiter  and  Danvers,  remitted 
them,  where  they  remained  prisoners  till  the  9th 
of  November  last,  or  thereabouts;  although  the 
said  Jenninfp,  Pargiter  and  Danvers,  on  all  and 
every  tlie  said  returns,  were  clearly  bailable  by 
law;  and  the  counsel  of  the  said  Jennings, 
Pargiter  and  Danvers,  oflered  in  court  very  suf- 
ficient bail.  And  he  the  said  sir  R.  Berk  lev, 
being  one  of  the  justices  of  the  court  of  King  s- 
Bench,  denied  to  grant  his  majesty's  writs  of 
Habeas  Corpus  to  very  many  otners  his  majes- 
ty's subjects;  and  when  be  had  granted  the 
said  writs  of  Habeas  Corpus  to  very  many 
others  his  majesty's  subjects,  and  on  the  re-^ 
turn  no  <;ause  aT)peared|  or  such  only  as  wai 
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clearly  bailcil  by  law ;  yet  be  remanded  them, 
where  they  remained  prisoners  very  long  i 
which  said  deferring  to  grant  the  said  writs  of 
Habeas  Corpus,  and  refusals  and  delays  to  dis- 
cbarge prisoners,  or  to  suffer  them  to  be  bailed, 
contained  in  this  article,  are  destructive  to  the 
fundamental  laws  of  this  realm,  and  contrary 
to  former  resolutions  in  parliament,  and  to  the 
Petition  d  Right ;  which  said  resolutions  and 
Petition  of  Right  were  well  known  to  him  the 
said  sir  R.  Berkley^  and  were  resolved  on  and 
enacted  when  he  was  the  king's  serjeant  at  law, 
and  attendant  in  the  lords  house  of  parliament. 

11.  That  whereas  there  was  a  cause  depend-s 
ing  in  the  Court-Christian  at  Norwich,  between. 
Samuel  Booty  clerk  and  CoUard  fur  2i.  in  the 
pound,  for  tithes  for  rents  and  houses  in  Nor- 
wich, and  the  said  CoUard  moved  by  his  coun- 
sel in  the  court  of  KingVBench  for  a  prohibi- 
tion to  stay  proceedings  in  the  Court-Christian 
at  Norwich,  and  delivered  into  the  said  court 
of  KingVBench  his  suggestions,  that  the  said 
cause  in  the  said  Court-Christian  was  only  for 
tithes  for  rents  of  houses  in  Norwich,  which 
was  determinable  by  the  common-law  only; 
yet  he  the  said  sir  R.  Berkley,  being  one  of  the 
lubticcsof  the  said  court  of  KingVBench,  and 
silting  in  the  said  court,  deferred  to  grant  a  pro- 
hibition to  the  said  Court- Christian  in  the  said 
cau»e,  although  the  counsel  did  move  in  tlie 
said  court  many  several  times,  and  several 
terms,  for  a  prohibition.  And  he  the  said  sir 
R.  Berkley  deferred  to  grant  his  majesty's  writ 
of  prohibition  to  several  other  courts,  on  the 
motions  of  divers  others  of  his  majesty's  sub- 
jects, where  the  same  by  the  laws  of  this  realm 
ought  to  have  been  granted,  contrary  to  the 
laws  of  this  realm  and  his  own  knowledge. 

All  which  words,  opinions,  and  actions,  were 
so  spoken  and  done  by  him  the  said  sir  R. 
Berkley  traitorously  and  wickedly,  to  alienate 
the  hearts  of  his  majesty's  liege  people  from  his 
majesty,  and  to  set  a  division  betwixt  them, 
and  to  subvert  t}\e  fundamental  laws  and  es^* 
tablished  government  of  his  majesty's  realm  of 
England  :  For  which  they  do  impeach  him  the 
said  sir  R.  Berkley,  one  of  the  Justices  of  the 
court  of  King's- Bench,  of  High-Treason  against 
our  sovereign  lord  the  king,  his  crown  and  dig- 
nity, and  of  the  misdemeanors  above-mention- 
ed.— And  the  said  Commons  by  protestation, 
saving  to  themselves  only  the  liberty  of  exhibit- 
ing at  any  time  hereafter  any  other  Accusation 
or  Impeachment  against  tlte  said  sir  R.  Berk- 
ley, and  also  of  replying  to  the  Answer  that  he 
the  said  sir  R.  Berkley  shall  make  to  the  said 
Articles,  or  any  of  them,  or  of  offering  proof  of 
the  premises,  or  any  other  Impeacmnents  or 
Accusations  that  shall  be  exhibited  by  them, 
as  the  case  shall,  according  to  the  course  of 
pariiaments,  require ;  do  pray  that  the  said  sir 
R.  Berkley,  one  of  the  justices  of  the  court  of 
King's-Bench,  may  be  put  to  answer  to  all  and 
every  the  premises ;  and  that  such  proceedings, 
examinations,  trials,  judgments  and  executions 
may  be  upon  every  of  them  had  oad  used,  as  is 
agreeable  to  law  and  justice. 


At  the  presenting  these  Articles,  Mr.  Pier- 
point  deUvered  himself  as  follows : 

My  lords ;  I  am  commanded  to  present  your 
lordships  these  Articles,  with  which  the  knights, 
citizens,  and  burgesses  of  the  Commons  honw 
of  parliament,  in  their  own  name  and  inr  tl)e 
name  of  all  the  commons  of  England,  impeach 
sir  R.  Berkley,  kt.  one  of  the  justices  of  his  ma- 
jesty's court  of  KiqgVBench,  in  maintenance 
of  their  Accusation  of  High-Treason,  and  other 
great  misdemeanors ;  the  Articles  tbey  desire 
may  be  read. 

Whereupon  the  Articles  were  read  by  Mr. 
Francis  Newport,  a  member  of  the  bouse  of 
commons. 

Then  Mr.  Pierpoint  proceeded  and  said, 

The  high-treason  is  in  the  first  article,  in  his 
endeavours  to  subvert  the  fundamental  laws  of 
this  realm,  and  to  introduce  an  arbitrarv  and 
tyrannical  government^  which  hath  been  lately 
adjudged  treason  in  the  cause  of  the  earl  of 
Strafford.  The  other  articles  prove  the  fir&t  by 
his  opinions,  certificates,  judgpients,  by  his  de- 
nials of  the  benefit  of  our  laws,  which  have 
been  read  by  your  lordships.  No  fundamental 
law  to  the  subjects  is  left;  our  goods,  our 
lands,  our  bodies,  the  peace  of  a  good  coo* 
science,  are  by  him  given  up  to  arbitrary  tyran- 
nical government.  Nothing  hath  been  omitted 
to  moKe  a  iud^e  know  the  laws,  to  make  him 
just,  or  fright  him  from  being  evil :  We  bars 
inns  of  court  peculiar  to  thatstudy,  judges  from 
thence  only  chosen ;  seldom  any  but  what  have 
been  20  years  there;  honours  and  revenues 
are  ^iven  to  judges,  encouragement  to  do  well; 
this  judge  had  these :  judges  are  sworn  accord- 
ing to  law  to  serve  the  king,  and  his  peoule; 
according  to  law  to  counsel  the  king ;  and  for 
not  so  cluing,  to  be  at  bis  will  for  body,  laods, 
and  goods.  This  judge  took  that  oath ;  tbe 
laws  (the  judges  study)  impose  the  greatest 
punishment  upon  unjust  judges;  they  shew 
that  these  punishments  have  been  ioflicted,  and 
more  coula  not  be  done  to  persuade  or  fright  a 

His  offences  shew  in  him  great  ambition,  yet 
he  was  most  timorous  of  displeasing  tlie  great 
in  power;  he  did  not  only  forbear  doing  what 
he  was  sworn  to  dp,  but  was  most  active 
against  our  laws,  and  in  opposing  and  panisluag 
any  that  did  maintain  them.  To  hare  only  re- 
ceived bribes,  ^though  they  blind  the  eyes,  and 
though  the  desire  to  get  money  increaseth  with 
age)  that  heinous  crime  in  a  judge  had  been, 
in  comparison  with  his  offencest  a  tolerable 
vice  ;  for  from  such  a  judge  justice  is  also  to  be 
had  for  money*  Ambition  is  violent,  and  ruuis 
whilst  covetousness  is  making  a  bax^gain. 

The  words  of  his  Opinion  and  Jiulginent  are 
for  the  king's  power.  It  is  pleasing  to  the  na* 
ture  of  man,  that  others  should  obey  his  will; 
and  well-framed  dispositions  of  princes  ™»^*Jj* 
sily  be  persuaded  their  power  is  uohmited, 
when  they  are  also  put  in  mind>  tbat  iherefoie 
tbey  havt  more  cause  to  do  w«lly  and  for  doia^ 
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well  are  more  lenowned  :  for  in  the  most  op- 
pressive designs,  (which  we  have  suffered  under) 
the  pretences  of  his  xnftjesty  have  ever  been  the 
gofxl  of  his  subjects;  his  is  the  sin,  that  is  to 
judge  by  the  laws,  and  knbws  the  laws  are  to 
the  contrary,  yet  puts  and  confirms  such  thoughts 
in  his  prince.  He  that  incites  onother  to  arbi- 
trary government,  when  bis  self-encis  are  there- 
by compassed,  hates  him  for  taking  that  power 
he  persuaded  him  unto.  The  Writs,  tho«e 
monsters  of  necessity,  to  proride  Ships  to  avoid 
imminent  danger,  that  could  not  stay  40  days 
fbr  the  calling  of  a  parliament,  were  therefore 
to  go  out  in  September,  to  have  ships  ready  in 
March.  This  hath  been  adjudged  by  your 
lordships  to  be  destructive  to  tlie  fundamencnl 
laws  of  this  realm,  and  to  the  subjects  right  of 
property  and  liberty,  &c.  that  I  shall  say  but 
this  concerning  them  ;  that  this  judge  published 
them  to  be  inseparable  flowers  of  the  crown  ; 
and  that  we  have  lived  to  see  for  five  years  to- 
gether imminent  danger,  and  thus  to  be  pre- 
vented. 

This  judge  did  advise  to  such  a  government, 
as  future  kings  liere  might  exercise  the  highest 
tyranny,  and  the  subjects  want  the  benefit  of 
restraints,  known  to  the  most  slavish  eastern 
nations;  where,  if  their  prince  do  unjustly,  he 
hath  hatred  for  it^  and  the  dangers  that  follow 
that.  This  judge  will  have  that  hatred  to  go  to 
our  good  laws :  No  such  bondage,  as  when  the 
laws  of  freedom  are  mis-interpreted  by  judges 
to  make  men  slaves.—- What  can  be  considered 
of  in  a  judge  of  law,  to  give  his  opinion  and 
advice  to  his  prince,  how  the  laws  (the  mutual 
covenants  of  kings  and  subjects)  are  to  be 
broken,  but  that  his  intentions  are  to  have  his 
prince  do  ill,  by  making  his  evil  servants  to 
study,  and  to  be  pleased  with  their  wicked  de- 
signs ;  because  they  see  means  to  put  them  in 
execution,  by  mnking  them  to  persuade  their 
prince,  because  in  imminent  danger  his  subjects 
goods  are  at  his  will,  that  there  is  such  danger 
when  there  is  not,  and  that  they  have  only  some 
by-ends  of  their  own  ? 

Thisjudge  will  have  the  law  to  be  what  to 
him  seems  reason:  the  reason  limited  to 
him  to  judge  of,  is  what  the  common  law  saith 
is  so,  what  a  statute  hath  so  enacted.  For  him 
to  judge  this  or  that  is  law,  else  a  miscbitf  shall 
follow,  because  the  law  in  such  a  thing  is  im- 
perfect, therefore  tie  will  make  a  law  to  supply 
It  ;  or  because  that  the  law  written  in  such 
pnrticulars  is  against  his  reason,  therefore  his 
reasons  to  be  law  ;  then  must  follow,  as  often  as 
a  judge's  reason  changes,  or  judges  change,  our 
laws  change  also.  Our  liberties  are  in  our 
laws,  which  a  subject  may  read,  or  hear  read  ; 
this  is  hiS)  this  he  may  do  and  be  safe :  and 
that  thus  the  judge  ought  (o  give  judgment,  and 
then  he  is  hree.  The  e^icessive  growdi  of  courts 
of  reason  atid  conscience  came  from  great  and 
cunning  persons;  and  though  not  the  most 
sudden,  yet  the  most  dangerous,  and  sure  ways 
to  eat  out  our  laws,  our  liberties.  Unlimited 
power  'must  be  in  some  to  mak«  and'  repeal 
laws,  t»  fit  the  dispoiitioni  of  tim«s  and  per- 


sons :  Nature  placeth  tliis  in  common  consent  ' 
only  ;  and  where  all  cannot  conveniently  meet, 
instructeth  them  to  give  their  consents  to  some 
they  know  or  believe  so  well  of,  as  to  be  bound 
to  what  they  agree  on.  His  majesty,  your  lord- 
'  ships,  and  the  commons,  are  thus  met  in  parlia- 
ment ;  and  so  lon^  as  we  are  often  reduced  to 
this  main  foundation,  our  king  and  we  shuil 
prosper. 

Tnis  judge  will  not  allow  us  our  knowledge, 
or  any  reason ;  he  will  have  our  minds,  onr 
souls,  slaviE^.  A  grand-jury-man  gave  his  fel- 
lows true  iuformation ;  they  present  an  inno- 
vation in  church,  are  threatened  and  reviled  for 
it ;  he  that  told  this  truth  is  charged,  I  shall 
use  this  jud{>e*s  own  words,  to  sin  in  that,  and 
that  he  made  others  forswear  themselves  ;  this 
judge  sent  him  to  the  common  gaol,  where  he 
is  laid  in  irons ;  and  all  this,  because  he  and 
they  durst  meddle  with  church  matters.  He  ii 
forced  to  tear  the  presentment  in  pieces  in  open 
court.  Our  laws  provide  for  the  peace  of  our 
consciences,  many  acts  of  parliament  are  for 
it,  and  the  trust  by  those  acts  set  to  juries  : 
(his  judge  well  knew  all  this  :  your  lordships 
havo  heard  what  he  did  to  the  jury  at  Hert- 
ford; he  would  have  us  know  no  more  divinity 
than  to  obey  what  the  chief  of  the  clergy  di- 
rected, no  more  law  than  what  he  said  was  so. 
Judges  in  former  times,  except  only  such  as 
were  examples  of  punishment,  as  of  injustice 
ih  cases  of  great  and  public  concernment,  for- 
bear proceedings  till  tne  next  parliament.  This 
necessitated  the  calling  of  parliaments.  This 
judge ^ had  as  many  such  causes  before  him,  as 
ever  any  had  ;  yet  he  never  desir^  the  resolu- 
tion of  parliament  in  any  one;  for  the  ways  he 
went,  the  necessity  was  never  to  have  a  parlia- 
ment* he  would  pull  up  that  root  of  our  safeties 
and  liberties,  which  whilst  ye  enjoy,  the  malice 
and  injustice  of  all  other  courts  and  persons  can 
never  ruin;  and  when  near  to  ruin,  (as  most 
near  of  late)  this  only  sure  remedy  will  help  us; 
nothing  can  ruin  a  parliament,  but  itself.  The 
evils  which  we  have  suffered  under,  they  were 
committed  by  the  judges:  or  by  them  ought  to 
have  been,  and  might  have  been  prevent^. 

This  judge  assisted  in  causing  the  miseries 
we  sufferea  in  the  Star-Chamber,  and  at  the 
council-table :  be  denied  the  known  rights^ 
which  he  ought  to  hai'e  granted  us,  to  stop  our 
grievances  in  the  ecclesiastical  courts  :  he  was 
the  causer  of  our  sufferings  in  other  courts. 
The  best  lovers  of  their  laws  and  liberties,  the 
most  honest,  suffer  most  by  an  unjust  judge; 
they  most  oppose  his  vices ;  dishonest  persons 
find  such  a  judge  to  fitlheir  purposes;  the  judge 
finds  them  for  his ;  the  bond  of  iniquity  conte- 
denites  them.  He  that  will  do  no  wrong,  will 
suffer  none  which  he  can  help :  The  man  that 
knows  himself  born  free,  will  do  his  utmost  to 
live  so,  and  to  leave  freedom  to  his  posterity  c 
"were  be  in  slavery,  when  by  outward  gesture 
thooeht  to  be  most  delighted,  were  his  mind 
then  Known,  there  would  be  found  vexation,  and 
his  busy  thoughts  employed  to  redeem  himself 
Uid  his  posterity  fsom  thraldoni.    Bat  to  say, 
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could  this  juHge  intend  to  make  himself  and  bis 
own  posterity  siaveb  ?  What  he  didwBs  tlirough 
error  of  judgment  only.  No,  my  lords;  what 
his  aims  and  endeavours  were,  is  apparent.  To 
consider  man  in  the  general,  we  shall  find  in 
every  agrhe  will  be  a  slave  to  some  few,  that 
many  may  be  slaves  to  him,  he  looks  to  himself 
only  ;  tliis  he  would  do,  or  forbear  doing,  to  be 
greaf,  to  he  rich,  hud  he  children  or  kmdred, 
or  had  he  none.  This' highly  unjust  judge,  by 
contiimiiig  sins,  maintained  his  acrtous  to  pre- 
serve  him>e!f;  he  knows,  to  be  found  guilty  in 
one  of  his  ofTences,  the  penalty  of*  the  law  for 
k,  iherefore  covers  the  oBences  committed  with 
inventing  and  acting  other.  For  a  judge  to  be 
unjust,  more  hurts  the  pubUc  than  any  other ; 
he  is  not  suspected.  What  a  judge  doth,  is 
looked  on  as  a  thing  that  ought  to  be  done. 
The  most  pernicious  great  man,  that  by  cun- 
niu<;  hath  got  to  himself  the  heart  and  tongue 
of  his  prince,  his  ill  acts  have  died  with  him, 
if  not  taken  up  by  others,  and  then  they  walk 
in  darkness;  no  man  will  justify  what  he  doth, 
by  saying  such  a  favourite  did  it  -,  But  the 
unjust  judgments  of  this  judge  were  given 
in  n<jon-day,  were  done  in  the  face  of  the 
whole  kingdom,  in  the  hearing  of  such  as  mighi 
carry  tlie  news  to  all  parts  of  the  realm,  and 
was  therefore  done  ;  his  unjust  judgments  were 
cur  records.  We  have  seen  wicked  great  men 
most  craftily  politic ;  they  hated  our  laws,  yet 
not  meeting  with  active  judges  moulded  to  their 
purposes,  they  and  tlieir  acts  have  died,  the 
realm  flourished  ;  but  of  late,  others  less  poli- 
tic, meeting  with  most  unjust  judges,  every  way 
as  ill  aS  they  could  wish  them  to  be,  then  did 
the  kingdom  faint,  under  the  load  of  its  misery 
did  long  struggle  :  Now  it  is  rising,  I  aaiure 
myself  your  lordships  will  assist  to  take  off  the 
burden. 

If  the  designs  of  some  would  not  have  such 
a  man  to  be  at  liberty,  a  wacrant  from  some 
lordji  of  the  council  would  soon  have  laid  him 
in  prison,  and  given  no  cause;. had  he  moved 
this  judge  to  be  discharged  or  bailed,  he  could 
have  obtained  neither.  If  their  ways  would 
not  have  endured  that  man  to  live,  a  judge  re- 
viling the  prisoner,  and  the  counsel  that  moved 
for  his  discharge  or  bail,  joined  with  the  hate 
of  some  great  man,  mif^ht  soon  have  moved  a 
gaoler  for  unwholesome  rooms  and  lodging, 
and  ill  diet  for  his  prinouer,  and  tliey  may  soon 
take  life  away.  Offenders  in  prisons  are  looked 
after  to  be  safe  only;  such  as  are  brought  in 
by  power  agiiinst  law,  are  abused.  Had  a 
great  man  desired  the  estates  of  others,  the 
breach  of  a  proclamation  might  readily  have 
been  charged  against  them  in  Star-Cham  her ; 
but  they,  it  may  be,  could  have  answered  and 
cleared  themselves,  and  poved  tlieir  aaswer 
by  testimonies :  had  they  oeen  referred  to  this 
judge,  he  would  have  expunged  the  one,  sup- 
pressed the  otlier.  Then  followed  fines  to  the 
value  of  their  estates,  or  more ;  then  imprison- 
meut  of  course,  till  tbev  paid  tuch  fines;  your 
lordships  have  heard  what  thisjudge  did  to  the 
Soap-boilers.    The  councrTman  rollovred  tbe 


plough,  and  to  his  thinking  he  was  assured  of 
his  r  gbt,  property,  and   liberty,  which  gave 
him  ability  to  do  it.     lie  believed  his  nri6;h- 
bom*,  his  landlord,  his  king,  could  not  take  iiis 
goods  from  him  without  hb  consent,    lie  knew 
the  usufll  payments  by  law ;  and  in  extraordi- 
nary causes  thought  to  have  that  care  to  cbiise 
such  for  the  knight^  of  his  shire,  or  for  bis  bor- 
gesscsy  as  might  be  mindful  of  the  cause  of 
payment,  and  of  his  estate.    This  coantr^maD 
hath  heard  the  opinions  and  judgment  of  this 
judge,  hnth  seen  his  goods  taken  from  Inm 
without  his,  or  his  knights  of  the  shire,  or  bur- 
gesses consent  or  advice.    These  have  mRde 
him,  his  wife  and  children,  to  join  in  tears,  to 
wish  ihcy  had  never  been   born;   they  have 
made  them  think  on  many  ways  to  keep  safe 
that  estate  which  was  yet  left  them^  have  made 
them  desire  to  sell  all  their  goods,  and  hide  the 
money:  but  then  he  remembers  this  judge, 
how  that  he  shall  be  carried  to  prison,  aod  re- 
main tliere,  if  he  pay  not  what  it  pleases  othe» 
to  assess  him.    Then  they  think  idle  persoiu 
(the  drones  and  moths  of  the  oomraonwealtli) 
to  be  a  wise  people,  whilst  the  countrymen  ei- 
pect,  and  can  think  of  nothing  but  being  beg- 
gars.    Where  public  and  enormous  ounces 
have  been  committed,  eminent  and  notorioos 

{mnishments  must  be:  such  will  make  your 
ordships  proceedings  highly  esteemed;  eke 
there  will  be  'so  many  offenders,  and  none 
without  danger  can  be  punished. 

This  judge  subverting  our  laws,  took  away 
the  hearts  of  many;  he  subscribes  for  the 
king's  power,  but  lo  as  he  put  him  on  taking 
his  subjects  goods ;  and  of  all  other,  such  ways 
be  most  dangerous :  for  we  know  bi^  majesty 
is  not  the  last  that  suffers,  and  Is  not  tbe  k\% 
worth  many  thousands?  The  place  of  this 
judge  was  to  have  eiven  and  preserved  to  die 
king  the  hearts  of  His  subjects;  the  due  execa- 
tion  of  the  laws  had  done  this;  and  vvlien  such 
notice  is  taken  of  a  prince,  nape  will  conspire 
against  him,  who  cannot  feign  to  themselves 
safety  before  or  aflcr  any  fact  committed ;  To* 
reign  enemies  will  not  invade  his  kingdoms. 
Thus  liath  his  majesty  now  got  our  hearts,  and 
will  for  ever  have  them.  This  judge  is  to  an- 
swer for  what  his  majesty,  and  for  what  we 
have  suffered. 

I  am  commanded  by  the  house  of  commooi 
to  desire  of  your  lordships,  that  the  proceeding 
against  sir  Robert  Berkley,  kt.  one  of  the  Jus- 
tices of  his  majesty's  court  of  Kin^s-bencb, 
may  he  put  in  as  speedy  a  way  of  trial,  as  the 
course  ot  parliament  will  allo%v. 

At  the  same  time  Mr.  Hollii  made  a  Spcccb 
in  behalf  of  sir  Randolph  Crew,  formerly  I/jrd 
Chief  Justice  of  the  King'ij-bench,  but  removed 
for  giving  his  Opinion  against  Loan-Money. 

My  lords;  these  gentlemen-  have  presented 
unto  your  lordships  the  sad  object  of  justice 
perverted,  liberty  oppressed,  of  judgment  turned 
into  wormwood,  thiB  laws,  which  ahoiMd  he  the 
bars  of  our  gates  to  protect  us,  k^ep  os,  and 
all  that  is  ours  in  Mdety^  made  w«ik  wad  impo- 
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tent,  Co  betray  us  unto  the  hands  of  Tioleace: 
instead  of  props  to  support  us,  become  broken 
reeds  to  deceive  us,  and  run  into  our  sides 
when  we  lean  upon  them ;  even  so  many  snares 
to  entrap  and  entangle  us.  And  all  this  by 
the  perfidiousness  of  those  who  are  intrusted 
with  our  kiwsy  who  call  themselves  the  guar- 
dians and  the  interpreters  of  the  Jaw;  but  by 
their  accursed  glosses  have  confounded  the 
text,  and  made  it  speak  another  language,  and 
another  sense,  than  ever  our  ancestors  the  law- 
makers intended. 

Our  ancestors  made  laws  to  keep  themselves, 
and  their  posterity  afler  them,  in  the  possession 
of  their  estates:  these  judges  could  make  the 
law  itself  rob  us,  and  despoil  us  of  our  estates. 
Were  we  invaded  or  prosecuted  at  any  time 
for  pretended  crimes,  or  rather  because  we 
were  free  from  crimes  ?  And  did  we  put  our- 
ielvcs  upon  a  legal  defence,  and  sliolter  our- 
selves under  the  buckler  of  the  law,  use  those 
lawful  weapons  which  justice,  and  truth,  and 
the  common  right  of  the  subject  did  put  into  our 
hands,  would  this  avail  us?  No :  these  judges 
would  make  the  law  wrest  our  weapons  from 
us,  disarm  us,  take  away  all  our  defence,  ex- 
punge our  answers,  even  bind  us  hand  and  foot, 
and  so  expose  us  naked  and  bound  to  the  mer- 
ciiessness  of  our  oppressors.  Were  our  per- 
sons furced,  and  imprisoned  by  an  act  of  power, 
would  the  law  relieve  us  when  we  appealed 
unto  it?  No;  it  would  join  hands  with  violence, 
and  add  bitterness  to  our  sorrow.  These  judi^es 
would  not  hear  us  when  we  did  cry;  no  im- 
portunity could  get  a  Fiabeas  Corpus:  nav, 
our  cries  would  displeas*  them,  and  they  would 
beat  us  for  crying ;  and  over-do  the  unjust  judge 
in  the  gospel,  with  whom  yet  importunity  could 
prevail. 

My  lords,  the  commons  of  England  finding 
themselves  in  this  lamentable  condition,  by  the 
wickedness  of  these  judges,  it  is  no  wonder 
that  we  complain  of  tueni.  It  is  no  wonder  if 
•«the  knights,  citizens,  and  burgesses  assembled 
in  parliament,  have  sent  up  some  of  their  mem- 
bers to  stand  upon  mount  Ebal  to  curse  these 
judges ;  to  denounce  a  curse  upon  them  who 
have  removed  our  land-marks,  have  taken  away 
the  boimd-stones  of  the  propriety  of  the  sub- 
ject, have  left  us  no  meum  et  tttttm ;  but  he 
that  had  most  might  had  most  right,  and  the 
law  was  sure  to  be  of  his  side. — It  hath  been 
the  part  of  these  gentlemen  who  have  spoken 
before  me,  to  pray  for  justice  upon  those  men 
who  would  not  do  justice  to  others.  My  lords, 
I  come  upon  another  errand,  and  yet  for  justice 
too  ;  for  there  is  justice  upon  mount  Gerizim, 
as  well  as  upon  mount  Ebal.  It  is  a  great 
point  of  justice  to  give  a  blessing,  a  reward 
where  it  is  due,  as  punishment  where  punishment 
is  due :  for  reward  and  punishment,  premium 
4t  pcBHU,  be  the  two  legs  that  justice  walks  on  ; 
«nd  reward  is  her  right  leg,  the  more  noble  and 
the  most  dorious  supporture  of  that  sacred 
and  divine  oody,  that  which  Grod  himself,  the 
foundation  of  justice,  doth  more  delight  in.«— 
*  Tardior  ad  poenas  Deus  est,  ad  prsemia  relox  :* 
TOU  II  If 


Punishment  is  as  good  as  physic  in  the  conse- 
quence, reward  as  wholesome  and  nourishing 
food  in  the  essence,  the  one  we  do,  because 
we  must  do  it  as  necessary  ;  the  otlier,  because 
we  love  to  do  it,  as  being  pleasing  and  delig)^ 
ful. 

Your  lordshijis,  then,  I  doubt  not,  will  at 
willingly  join  with  the  commons  in  doing  good 
to  a  good  judge,  as  in  publishing  of  the  bad.— 
My  lords,  We  honour  tliem,  and  reckon  them 
martyrs  fur  the  commonwealth,  who  sufier  any 
thing  by  defending  the  common  right  of  the 
subject,  when  they  will  not  part  with  their  own 
goods  contrary  to  law ;  when  indeed  their  pri- 
vate interest  goes  along  witli  it,  or  rather  be- 
fore it ;  and  the  public  concernment  seems  to 
come  but  in  a  second  place.  Such  were  those 
many  whom  these  judges  have  oppressed;  yet 
tliese  men  we  magnify,  and  judge  worthy  of 
praise  and  reward.  But  whiU  honour,  then,  ia 
he  worthy  of,  who  merely  for  the  public  ha^i 
suffered  himself  to  be  divested  and  deprived  of 
his  particular  ?  such  a  judge  as  would  lose  hia 
place,  rather  than  to  do  that  which  his  con- 
science told  him  was  preiudicial  to  the  eommon- 
wealth  ?  Is  not  he  worthy  of  double  honour? 

And  this  did  that  worthy  reverend  judge, 
the  Chief  Judge  of  England  at  that  time,  sir 
Randal  Crew.  Because  be  would  not,  by 
subscribing,  countenance  the  Loan  in  the  first 
year  of  the  king,  contrary  to  his  oath  an4 
conscience,  he  drew  upon  himself  the  dispIea^• 
sure  of  some  great  persons  about  his  majesty, 
who  put  on  that  project,  which  was  afterwards 
condemned  by  the  Petition  of  Right,  in  tha 
parliament  of  ^e97io,  as  unjust  and  unlawful ;  and 
by  that  means  he  lost  his  place  of  Chief  Jus- 
tice of  the  King's-bench ;  and  hath  these  14 
years,  by  keeping  his  Vnnocency,  lost  the  profit 
of  that  office,  which  upon  a  just  calculation,  ia 
so  long  a  revolution  of  time,  amounts  to  26,0001. 
or  thereabout,  lie  kept  his  innocency  when 
others  let  theirs  go;  when  himself  and  the 
commonwealth  were  alike  deserted :  which 
raises  his  merit  to  a  higher  pitch.  For  to  be 
honest  when  every  body  else  is  honest,  when 
honesty  is  in  fashion,  and  is  trump,  as  I  may 
say,  is  nothing  so  meritorious ;  but  to  stand 
alone  in  the  breach,  to  own  honesty  when 
others  dare  not  do  it,  cannot  be  sufficiently  ap- 
plauded, nor  sufficiently  rewarded.  And  that 
did  this  good  old  man  do ;  in  a  time  of  general 
desertion  he  preserved  himself  pure  and  un- 
tainted-— ^  Temporibusque  malia  ausus  is  esn  ' 
bonis.' 

My  lords,  the  house  of  commons  are  there^ 
fore  suitors  unto  your  lordships,  to  join  with 
them  in  the  representation  of  this  good  man^s 
case  unto  his  majesty,  and  humbly  to  beseech 
his  majesty  to  be  so  good  and  gracious  unto 
him,  as  to  give  him  sucii  honour  (the  quality  of 
this  case  considered)  as  may  be  a  noble  mark 
of  sovereign  grace  and  favour,  to  remain  to 
him  and  ms  posterity ;  and  may  be  in  some 
measure  a  proportionable  compensation  for  the 
great  loss  he  nath  with  so  much  patience  and 
resolution  sustained. 

4  o 


121)9]    STAT£  TRIALS,  13Cu.  I.  I(i37. —The King  againti  John Han^^taq,  [1300 

Judgpient  and  •extra-judicial   Opinions,   aod 
against  the  piticeedings  touching  Sbip-Money. 


After  the  Conference  the  Lords  came  to  the 
following  Uesolutions : 

Die  Mcrcur.  '20  die  Jan.  1640. 

It  was  resolved  bv  tlie  lords  upon  the  ques- 
tion, nem.  con.  1.  That  the  SI  ip Writs,  the 
extra-judicial  Opinions  of  the  Judges  tiierein, 
both  first  and  hmi,  and  the  Judgment  given  in 
Mr.  Hampden's  Ciiitt*,  and  the  proceedings 
thereupon  in  tl)e  Exchequer-Chamber,  ai*e  ail 
illeor<d,  and  contrary  to  the  laws  and  statutes  of 
this  realm,  contrary  to  the  rights  and  properties 
of  ilie  subjects  of  this  realm,  contrary  to  lornicr 
judii^meiit'i  in  parliaments,  and  contrary  to  the 
Petition  of  Right. 

2.  That  the  extra-judicial  Opinions  enrolled 
in  the  Rxch'e<]ner-ChaHiber,  and  in  other  Courts 
conctniing  Ship-Money,  ;md  all  the  proceed- 
ings thereupon,  are  iikn^al  in  part  and  in  whole, 
and  contrary  to  the  laws  and  statutes  of  this 
realm,  and  contrary  to  the  rights  nud  properties 
of  the  subjects  of  this'realm,  and  contrary  to 
former  judgments  in  parliaments,  and  coutrary 
Co  the  Petition  of  Right. 

Die  Veneris,  26  die  Februarii,  1640. 
Upon  the  report  of  the  right  honourable  the 
k>rds  committees  appointed  to  consider  of  the 
ivay  of  vacating  of  the  Judgment  in  the  Exche- 
<jue»  concerning  Ship-Money,  it  was  ordered 
by  the  Lords  spn-itual  and  temporal  in  the  high 
court  of  parliament  assembled.  That  the  lord 
keeper  or  the  master  of  the  rolls,  the  two  lord 
ciuef  justices,  and  the  lord  chief  baron^  and 
likewise  the  cliief  clerk  of  the  Star-chamber, 
shall  bring  into  the  upper  house  of  parliament 
the  record  in  the  Exchequer  of  the  Judgment  in 
Mr.  Hampden's  Case  concerning  Ship-Money ; 
and  also  the  several  rolls  in  each  several  court 
of  Kini^VBench,  Common-Pleiis,  Exchequer, 
Star-Chntnher,  and  Chancery,  wherein  tlie 
Judges  extra-judicial  Opinions  iu  the  cases 
male'  touching  Ship-Money  be  entered ;  and 
that  a  Vacat  shall  be  made  in  the  upper  bouse 
«)f  parliament  of  the  said  several  records:  and 
likewise  the  Judgment  of  parliament  toucliing 
the  illegality  of  the  said  Judgments  in  tlie  Ex- 
chequer, and  the  proceedings  thereupon ;  and 
touching  the  illegality  of  tho  extra-judicial 
Opinions  of  the  Juduts  in  the  said  several 
courts  concerning  Ship-Monejr,  be  annexed 
•nd  apostiled  unto  the  same.  And  tliat  a 
copy  of  the  Judgment  of  the  parliament  con- 
cerning the  illegality  of  the  said  Judgment  iu 
the  Exchequer,  niid  the  said  extra-judicial  Opi- 
nions of  tiie  said  Judi;rs  coi^cerninjr  Ship-Mo- 
ney, be  delivered  to  the  several  Judges  of  As- 
size; and  that  they  bcTcquired  to  publish  the 
same  at  the  Assizes  in  each  several  county 
'within  their  circuits,  and  to  take  care  that  the 
saine  be  entered  and  enrolled  by  the  several 
clerks  of  Assizes :  and  if  any  entry  be  made 
by  any  Custos  Rotulorum,  or  clerk  of  As- 
size, of  the  said  Judgment  in  the  Exchequer, 
or  of  the  said  extra-judicial  Opinions  of  the 
Judges,  that  several  Vacats  be  made  thereof, 
*  per  judicium  in  parliamento:'  and  that  an  act 
or  parliament  be  prepared  agaioftt  tbe  said 


Memorandum  quod  vicesimo  septimo  die  Pebr. 
1640  Annoqne  regni  regis  dumini  nostri  Ca- 
roli  Angliae  decimn  sexto; 

Vacatur  istiidrecordiun  et  judiciuyi  inde  ha- 
bitum  per  considerationem  et  judicium  domi- 
norum  spiritual,  et  temporal,  in  curia  parliain, 
et  irrutulamentum  ejusdem  canceliatur. 

Memorand'  quod  vicesimo  septimo  die  Febr, 

pred. 

Istud  irrotul.  et  omnia  et  singula  in  eodem 
conte.ita  at  expressa  vacautur  per  judicium  do- 
minorum  spiritualiun  et  temporalium  in  curia 
parliament. 

And  that  aU  the  rolls  he  rased  cross  with  a 
pen,  and  subscribed  with  the  Clerk  of  the  Pat^ 
liament's  hand.  AU  which  was  accordingly 
done  in  open  court. 

After  this  it  was  Resolved  upon  iheqaestion, 
nem.  con.  That  the  Resolutions  of  the  Judges 
touching  the  Shipping-Money,  and  the  Judg- 
ment given  f^ainst  Mr.  Hampden  in  the  Ex- 
chequer, and  all  the  proceedings  thereupon, 
are  against  the  Great  Charteri  and  therefore 
void  m  law. 

Tliat  Vacats  and  canceUations  shsll  be  made 
of  the  Resolutions  of  the  Judges  toachiog  the 
Sliipping-Money;  and  of  the  enrolments  thereof 
in  the  several  courts,aod  of  the  warrants  for  Sbifh 
Writs,  and  proceedings  therein ;  and  the  Judg- 
ment civen  against  Mr.  Hampden,  and  proceed- 
ings thereupon ;  and  that  entries  be  made  of 
those  Vacats  upon  the  several  rolls,  according 
to  the  form  read  in  the  house. 

The  same  session  an  Act  of  Parliament  pass^ 
ed  for  that  puipose,  viz.  That  the  charge  im- 
posed upon  the  subject  fur  providing  and  iu^ 
nishing  of  ships^  commonly  called  Ship-Money, 
and  the  extra-judicial  Opioions  of  the  justices 
and  barons,  and  the  writs,  and  every  of  tbem, 
aud  the  agreement  or  opinion  of  the  greater 
part  of  the  justices  and  barons,  and  the  Judg- 
ment given  aeainst  John  Hampden,  esq.  for 
the  payment  of  Sbip-Monev,  were  and  are  con- 
trary- to,  and  against  the  laws  and  statutes  of 
the  realm,  the  right  of  property,  the  liberty  of 
the  subjects,  former  resolutions  of  parliament, 
and  tlie  Petition  of  Right  made  in  the  third 
year  of  his  majesty  that  now  is. 

That  all  and  every  the  particulars  prayed 
and  desired  in  the  Petition  ot  Riglit,  shall  from 
hencefonh  be  put  in  execution,  and  shall  be 
iirmly  and  strictly  holden  and  observed,  as  in 
the  i^ine  Petition  they  are  prayed  and  express^ 
ed;  and  that  all  and  every  the  records  and  re- 
mcmbrtfnces  of  all  and  every  the  said  Judg- 
ments against  the  said  John  Hampden,  and 
all  and  every  the  proceedings  whatsoever, 
upon  or  by  colotir  of  any  of  the  said  writs» 
called  Ship- Writs,  and  all  and  everf  the  depen- 
dants on  every  of  them,  shall  be  adjudged  to  all 
intents,  constructions  and  purposes,  to  be  ut- 
terly void;  aud  that  all  and  every  the  said  Judg- 
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ment^  inrolmenty  entries,  proceedings,  and  de-  ]  parliament^  the  only  place  wliere  this  mischief 
pnndants  of  what  kind  soever  shall  he  vacated  might  be  redressed/  Sure  he  is  more  wise  and 
and  cancelled,  in  such  manner  and  form  as  re^  learned,  than  to  beh'eve  himself  in  this  opinion, 
cords  use  to  be  that  are  vacated.  or  not  to  know  how  ridiculous  it  would  appear 

to  a  parliament,  and  how  dangerous  to  bimself: 
mid  therefore,  no  doabt,  but  by  saying  no  par- 
liament could  abolish  this  judgment,  his  mean- 
ing was,  Ttiut  this  judgment  liad  abolished  par- 
liaments. 

This  imposition   of  -Ship- Money    springing 
from  a  pretended  necessity,  was  it  not  €iu>ugh 
that  it  was  now  grown  annual,  bur  he  must  e^i- 
tail  it  upon  thestate  for  ever ;  making  necessity 
inhr»rent  to  the  crown,  and  slavery  lo  the  sub- 
ject  ?  Necessity,  which,  dissolving  all  law,  is  so 
much  more  prejudicial  to  his  majesty  than  to 
any  of  iis,  by  how  much  the  law  has  invested 
the  royal  state  with  a  greater  power  and  ample 
fortune :  For  so  undoubted  a  truth  it  has  ever 
been,  that  kings  as  well  us  subjects  are  involved 
in  the  confusion  v\hich  necessity  produces,  that 
the  heathen  thought  their  gods  also  obliged  hy 
the  same :    *  Pareamus  ncccssit'ati,  quam  nee 
*  homines  nee  dii  superant.'    This  judge  then 
having  in  his  charge  at  the  assize  declared  the 
dissolution  of  the  law,  by  this  supposed  neces- 
sity ;   with  what  conscience  could  he^  at  the 
same  assize,  proceed  to  condemn  and  punish 
men,  unless,  perhaps,  he  meant  the  law  was 
still  in  force  for  our  destruction,  and  not  for  our 
preservation  ?  that  it  should  have  power  to  kill, 
and  none  to  protect  us  ?  A  thing  no  less  horrid, 
than  if  the  sun  should  burn  without  lighting  us, 
or  the  earth  serve  only  to  bury,  and  not  to  Teed 
and  nourish  us.     But,  my  lords,  to  demonstrate 
that  it  tvas  a  supposititious,  imposed  necessity, 
and  such   as  they  could  remove  when  thej 
pleased ;  at  the  last  coni'entiuu  in  parliament, 
a  price  was  set  upon  it,  for  twelve  subsidies  you 
may  reverse  this  sentence.     It  may  be  said,  that 
so  much  money  would  have  removed  the  pre- 
sent necessity;  for  twelve  subsidies  you  shall 
never  suffer  necessity  again,  you  shall  for  ever 
abolish  that  judgment.     Here  this  mystery  is 
revealed,  this  vizor  of  necessity  is  pulled  off; 
and   now  it  appears,  that  this  parliament  of 
judges  hath  very  frankly  and  bountifully  pre- 
sented his  majesty  with  twelve  subsidies,  to  be 
levyed  on   your  lordships  and  the  commons. 
Certainly  there  is  no  privilege,  which  more  pro- 
perly belongs  to  us,  than  to  open  the  purse  of 
R  snHect ;  and  yet  these  judges,  who  are  neitlver 
capable  of  sitting  amongst  us  in  the  house  of 
commons,  nor  with  your  lordships  otherwise 
than  your  assistants,  have  not  only  assumed  to 
themselves  the  privilege  of  parliament,  but  pre- 
sumed at  once  to  make  a  present  to  the  crown 
of  all  that  either  your  lordships  or  the  com- 
mons of  England  do  or  shall  hereafter  possess. 
And  because  ilii^  man  has  had  the  Lolduess 
to  put  the  power  of  parliament  in  bnlance  with 
the  opinion  of  the  jndces,  I  shall  inireat  your 
lordships  to  observe,  by  way  of  comparison,  the 
solemn  and  safe  proceeding  of  the  one,  with 
the  precipitate  dispatch  of  the  other.     In  par- 
liament (as  your  lordships  know  well)  no  new 
law  can  pass,  or  old  be  abrogated,  till  it  bn 


Afterwards  Articles  were  exhibited  a^inst 
tbe  other  Judges.  Those  against  Mr.  Justice 
Crawley  were  delivered  by  Mr.  Waller,  July  6, 
16il,  who  spoke  as  follows. 

My  Lords ;  I  am  commanded  by  the  house  of 
commons  to  present  you  with  these  Articles 
against  Mr.  Justice  Crawley,  which  when  your 
lordships  shall  have  been  pleased  to  hear  read, 
I  shall  take  leave,  according  to  custom,  to  say 
something  of  what  I  have  collected  from  the 
sense  of  tha^  house,  concerning  the  crimes 
therein  contained. 

Then  the  Charge  was  read,  containing  his 
Cltra  judicial  Opinions  subscribed,  and  Judg- 
ment given  for  Ship-Money  :  and  after  a  decla- 
ration in  his  Charge  at  an  Assize,  That  Ship- 
Money  was  so  inherent  a  right  in  the  crown, 
that  it  would  not  be  in  the  power  of  a  parlia- 
ment to  take  ic  away. 

My  Lords ;   Not  only  my  wants,  but  my  af- 
fections,  render  me  less  fit  for  tliis  employment; 
for  though  it  has  not  been  my  happiness  to 
have  the  law  a  part  of  my  breeding,  there  is  no 
man  honours  that  profession  more,  or  has  a 
greater  reverence  towards  the  grave  judges,  the 
oracles  thereof.    Out  of  paruament,  all  our 
courts  of  justice  are  governed  or  directed  by 
tfaem;  and  when  a  parliament  is  called,  if  your 
lordships  were  not  assisted  by  them,  and  the 
house  of  commons  by  other  gentlemen  of  that 
robe,  experience  tells  us,  it  might  run  a  hazard 
of  being  styled  Parliamentum  indoclorum.  But 
as  all  professions  are  obnoxious  to  the  malice 
ef  tbe  professors,  and  by  them  most  easily  betray- 
ed ;  so,  my  lords,  these  articles  have  told  you, 
how  these  brothers  of  the  coif  are  become /ra- 
tretin  maio;  how  these  sons  of  the  law  have  torn 
out  the  bowels  of  their  mother :  but  the  judge, 
whose  charge  you  last  heard,  in  one  expression 
of  his,  excels  no  less  his  fellows,  than  they  have 
'^one  the  worst  of  their  predecessors,  in  this 
conspiracy  against  the  commonwealth.     Of  the 
judgment  for  Ship-Money,  and  those  extra-ju- 
llicial  opinions  preceding  the  same,  (wherein 
they  are  jointly  concern^)  you  have  already : 
how  unjust  and  pernicious  a  proceeding  that 
was,  in  so  public  a  cause,  has  oeen  suthi^iently 
expressed  to  your  lordships :  but  this  man  add- 
ing despair  to  our  misery,  tells  us  from  the 
bench.  That  Ship-Money  was  a  right  so  inhe- 
rent in  the  crown,  that  it  would  not  be  in  the 
power  of  any  act  of  parliament  to  take  it  away. 
Ilerein^'my  lords,  he  did  not  only  give  *as  deep 
a  wound  to  the  commonwealth  as  any  of  the 
rest,  but  dipped  his  dart  in  such  a  poison,  that, 
so  far  as  in  him  lay,  it  might  never  receive  a 
cure.-     As  by  those    abortive  opinions,  sub- 
scribing to  the  subversion  of  our  property,  be- 
fore he  heaHl  what  coold  be  said  for  it,  he  pre- 
vented his  own ;  so  by  this  declaration  of  bis, 
he  endeavonrs  to  prevent  the  judgment  of  your 
tofdiSuips  toD;  and  to  confine  t^e  power  of  a 
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been  thrice  read  with  your  lordsliips,  thrice  in  ] 
the  coiiiinons  house,  then  it  receives  the  royal  . 
assent;  so  that  it  is  Uke  gold  seven  times  puri- 
fied ;  Whereas  these  judges,  by  this  one  resolu* 
tiou  of  theirs,  would  persuade  his  majesty,  that 
by  nafuiug  necessity,  he  might  at  once  dissolve 
(at  least  suspend)  the  Great  Charter,  thirty-two  | 
times  coofiruied  by  his  royal  progenitors,  the  ' 
Petition  of  Kight,  and  all  other  laws  provided 
for  the  niaiutenaQce  of  the  right  and  property 
of  the  subject.  A  strange  force,  roy  lords,  in 
the  sound  of  this  word  necesstity,  that  like  a 
charm  it  should  silence  the  laws,  while  we  are 
despoiled  of  all  we  have ;  for  that  but  a  part  of 
our  goods  was  taken,  was  owing  to  the  grace 
and  goodness  of  the  king  :  for  so  much  as  con- 
oerns  these  judges,  we  have  no  more  left  than 
they  perhaps  may  deserve  to  have,  when  your 
lordsnips  shall  have  passed  judgment  upon  theoi 
for  this  neglect  of  their  oatlis,  and  betraving 
that  public  trust,  which,  for  the  cuubervation  »( 
our  laws,  was  reposed  in  them. 

Now,  tor  the  cruelty  and  unmerci fulness  of 
this  judgment,  you  may  please  to  remember, 
that  in  the  old  law  they  are  forbid  to  seethe  a 
kid  in  his  mother*8  milk;  of  which  the  received 
interpretation  is.  That  we  should  not  use  tliat 
to  the  destruction  of  any  creature,  which  was 
intended  for  its  preservaiiun.  Now,  my  lords, 
God  and  nature  have  given  us  the  sea,  as  our 
best  guard  against  our  enemies ;  and  our  ships, 
as  our  greatest  glory  above  other  nations :  And 
bow  barbarously  would  tliese  men  liave  let  in 
the  eea  upon  us  at  once,  to  wash  away  our  liber.- 
ties ;  and  to  overwhelm,  if  not  our  land,  all  the 
property  we  have  therein,  making  the  supply 
of  our  navy  a  pretence  for  the  ruin  of  our  na- 
tion !  For  observe,  I  beseech  you,  the  fruit  and 
consequence  of  this  judgmeut,  how  this  money 
has  prospered,  hpw  contrary  an  effect  it  has  had 
to  the  end  for  which  they  pretended  to  take  it. 
On  every  county  a  ship  is  annually  imposed ; 
and  who  Avuuld  not  expect,  but  our  sens  by  this 
time  should  be  covered  by  the  number  of  our 
Bliips?  Alas  !  my  lords,  the  daily  pomplaints  of 
the  decay  of  our  navy  tell  us,  how  ill  Ship- 
Money  has  maintained  the  8overci<£nty  of  the 
^ea;  and  by  the  many  petitions  which  we  re- 
ceive from  the  wives  ot  those  miserable  cap- 
tives at  Algiers  (being  between  four  and  five 
thousand  of  our  countrymcB)  it  does  too  evi- 
dently appear,  that  to  make  us  slaves  at  home 
is  not  the  way  to  keep  us  from  being  made 
slaves  abroad.  So  far  has  this  judgment  been 
from  rehevin^  the  present,  or  preventing  the 
future  necessity,  that  as  it  changed  our  real 
property  into  a  shadow  of  a  property,  so  of  a 
feigned  it  is  made  a  real  necessity. 

A  little  before  the  approach  of  the  Gauls  to 
^ome,  while  the  Romans  had  yet  no  apprehen- 
sion of  that  danger,  there  was  heard  a  voice  in 
the  air,  louder  than  ordinary.  The  Gauls  are 
come;  which  cry,  after  they  had  sacked  the 
city  and  besieged  the  capitol,  was  held  so  omi- 
nous, that  Livy  *  relates  it  as  a  prodigy.    This 
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anticipation  of  necessity  seems  to  hare  been  no 
less  ominous  to  us:   These  Judges,  like  ill- 
bodiug  birds,  have  called  necessitT  upon  the 
state,  m  a  tiuie  which,  I  dare  say,  they  thougbt 
themselves  in  greatest  security.    But  if  it  seem 
superstitious  to  take  this  as  a«  omefi,  sure  I  Ma 
we  may  look  on  it  as  a  cause  of  the  uofcigne^ 
necessity  we  now  suffer  :  For  what  regret  and 
discontent  had  this  Judgment  bred  among  us^ 
And  as  when  the  noise  and  tumult  in  a  private 
house  grows  so  loud  as  to  be  heard  in  the  streets, 
it  calls  in  the  next  dwellers,  either  kindly  to  ap- 
pease, or  to  make  their  own  use  of  domestic 
strife ;  so  in  all  likelihood,  our  known  discon- 
tentments at  home  have  been  a  concurreot 
cause  to  invite  our  neighbours  to  visit  ui,  so 
much  to  the  expence  and  trouble  of  both  these 
kingdoms. 

And  here,  my  Lords,  I  cannot  bat  take  no- 
tice of  the  most  sad  effect  of  this  Oppressioo, 
the  ill  influence  it  has  had  upon  the  antient  re- 
putation and  valour  of  the  English  nation :  And 
no  wonder ;  for  if  it  be  true,  that  oppression 
makes  a  wise  man  mad,  it  may  well  suspend 
the  courage  of  the  valiant.  The  same  happen- 
ed to  the  Romans,  when,  for  renown  in  arms, 
they  most  excelled  the  rest  of  the  world ;  the 
story  is  but  short.  It  was  in  Uie  time  of  the 
Decemviri  (and  I  think  tXic  chief  troubles  of 
our  state  may  make  up  that  number.)  The 
Decemviri,  my  lords,  had  subverted  the  Lans, 
suspended  the  Courts  of  Justice,  and  («bich 
was  the  greatest  Grievance  both  to  the  nobiluj 
and  people)  had,  for  some  time,  omitted  to  as- 
semble tne  Senate,  which  was  their  ParliaineDt: 
This,  says  the  Historian,  did  not  only  deject  tlw 
Romans,  and  make  tliem  despair  of  tlieir  liber- 
ty, but  caused  them  to  be  less  valued  by  their 
neii^hbours.  The  Sabiues  take  the  advantafe, 
and  invade  them;  and  now  the  Decemviri  are 
forced  to  call  a  long-desired  Senate,, wliereof  the 
people  were  so  glad,  that  *  Ilostibus  belioquegrs- 

*  tiam  habuerunt :'  This  Assembly  breaks  ap 
in  discontent,  nevertheless  the  war  proceeds ; 
Forces  are  raised,  led  bv  some  of  tbe  Decemviri; 
and  with  the  Sabines  they  meet  in  tbe  field.  I 
know  your  lordships  expect  the  event:  My  Au- 
thor's words  of  his  countrymen  are  these:  *  Nfr 
'  quidductuautauspicio  decemvirorumprospere 

*  gereretur,  vinci  se  patiebantur?'  they  choje 
rather  to  suffer  a  present  diminution  of  Uieir 
honour,  than  by  victory  to  confirm  the  tyranny 
of  their  new  masters.  At  their  return  from  their 
unfortunate  Expedition,  after  some  distempen 
and  expostulations  of  tbe  people,  another  Se- 
nate, that  is,  a  second  parliament,  is  called; 
and  there  the  Decemviri  are  questioned,  de- 
prived of  their  authority,  imprisoned,  baoisbed, 
and  some  lose  their  lives :  And  soon  after  (Jut 
vindication  of  their  Liberties,  the  Romans,  by 
their  better  success,  made  it  appear  to  tbs 
world,  that  liberty  and  courage  dwell  always  is 
the  same  breast,  and  are  never  to  be  divorced. 
No  doubt,  my  lords,  but  your  justice  sbalihsvt 
the  like  effect  upon  this  dispirited  peafk.  It 
is  not  the  restitution  of  our  aotieot  laws  alon^ 
bat  the  restoratioa  of  opr  anUcot  coarsg^ 


which  is  ekpected  ironi  your  lordships.  I  need 
not  MT  any  Uiing  to  move  your  just  indigoi* 
tion,  that  this  niao  should  so  chea{»ly  p^ive  awey 
that  which  your  noble  ancestors,  with  so  much 
courage  and  industry,  had  so  long  maintained. 
You  have  often  been  told  how  careful  they  were, 
though  with  tlie  haiard  of  their  Jives  and  for* 
tunes,  to  derive  those  Rights  and  Liberties  as 
entire  to  posterity  as  they  received  them  from 
their  Others ;  what  they  did  with  labour,  yon 
may  do  with  ease ;  what  they  did  with  danger, 
YOU  may  do  secureiy.  The  foundation  of  our 
laws  is  not  shaken  with  the  engine  of  War ; 
they  are  only  blasted  with  the  breath  of  these 
men,  and  by  your  breath  they  may  be  restored. 

What  Judament  your  predecessors  have 
given,  and  what  punishments  tlieir  predecessors 
have  sufiesed  for  offences  of  this  nature,  your 
lordships  have  already  been  so  well  informed,  I 
shall  not  trouble  you  with  a  repetition  of  those 
precedents.  Onl^,  my  lords,  something  I  slmll 
take  leave  to  observe  of  the  person  with  whose 
charge  I  have  presented  you,  that  you  may  the 
less  doubt  of  the  wilfulness  of  this  offence. — 
His  education  in  the  Inns  of  Court,  his  con* 
stant  practice  as  a  Counsellor,  and  experience 
as  a  Judge,  considered  with  tlie  mischief  he  has 
done,  makes  it  appear  that  this  progress  of  his 
through  the  law  has  been  like  that  of  a  diligent 
spy  through  a  country  into  which  he  meant  to 
conduct  an  eoeiny. 

To  let  you  see  be  did  not  offend  for  company, 
there  is  one  crime  so  peculiar  to  himself,  and  of 
such  malignity,  that  it  makes  him  at  once  unca- 
pable  of  your  lordships  favour,  and  his  own 
.subsistence  incompatible  with  the  right  and 
property  of  tlie  Suqject.  For  if  you  leave  him 
m  a  capacity  of  interpreting  the  laws ;  has  he 
not  declared  his  Opinion,  That  yOar  Votes  and 
Resolutions  against  Ship -Money  are  void,  and 
thnt  it  is  not  in  the  power  of  parhament  to 
abolish  that  Judgment?  To  him,  my  lords,  that 
has  thus  played  with  the  power  of  parliament, 
we  may  well  apply  what  was  once  said  to  a 
goat  browsing  on  a  vine  : 

'  Rode,  caper,  vitem,  tamen  hinc  cum  stabis 

ad  aras, 
'  In  tua  quod  fundi  coi-nua  possit,  erit.' 

lie  has  cropt  and  infringed  the  Privileges  of 
a  banished  p:urliament;  but  now  it  is  returned, 
lie  may  find  it  has  power  enough  to  make  a  sa- 
crifice of  him,  to  the  better  establishment  of 
our  laws :  and  in  truth,  what  other  !»Htisfaction 
can  he  make  Ids  injured  country,  than  to  con- 
firmi  by  his  example,  those  Rights  and  liber- 
ties which  l>e  had  ruined  by  his  opinion  ?  For 
the  Proofs,  my  lords,  they  are  so  manifest,  that 
they  will  give  you  little  trouble  in  the  disquisi- 
tion ;  his  crimes  are  already  up<m  record ;  the 
delinquent  and  the  witness  is  the  same ;  having 
from  several  seats  of  judicature  proclaimed  him- 
self an  enemy  to  our  laws  and  nation,  *  ex  ore 
*  suo  judicabitur.'  To  which  purpose  I  am  com** 
mandad  by  the  k(iight<),  citiaens,  and  burgesses 
of  the  house  of  commons,  to  desire  yohr  lord- 
•hipSf  that  a  speedy  proifoeeding  may  be  btui 
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ogaiost  Mr.  Justice  Crawley,  as  the  course  of 
parliament  will  permit. 

The  fbllowinfr  is  a  Latin  Copy  of  the  Writ 
given  at  p.  84€. : 

Rsx   versus  JouANVEU    Hampden,   in    the 
Case  of  Sbip-Mon£Y. 

Trin'lSCar'l,  inScacc'. 

Memorand',  qood  brev'  domini  regis  nunc 
sub  sigillo  hujus  Scaccar*  per  ooncess'  baron' 
hie  emanavit  in  hsec  verba : 
.  «.    Carolvs  Dei  gratia   Angliss,   Scotiff^ 
FranciaN  et  Hibernia  rex,  fidei  defensor,  &c. 
Vic*  Bucks  salutera.    Cum  diversss  et  saparal' 
dcnar'summa  in  scheduP  huic   brevi  annex' 
spec',  virtute  brevis  iiostri  sub  magno  sigillo 
nostro  Anglis  geren*  dat'  quarto  die  Augu^ti, 
anno  regni  nostri  uhdeciino,  assessat'  er  oneratf 
fuer*  super  separal'  person'  in  ead'  schedul*  no- 
minat',  in  et  versus  provision'  navis  pro  gnerra, 
una -cum  apparat'  et  al*  eid'  pertin*,  in  eod'  bre- 
vi particular*  mentionat' ;  quibus  quid*  separal' 
denar'sumrois  sic  assessat  et  onerat*,  et  non 
solut'  et  satisfact'  existen',   per  breve  nostrum 
ote  cerfiorar'  geren'  dat'  nono  die  Martii,  anno 
regoi  nostri  duodecimo,  sub  magno  sigillo  nos* 
tro'  prasd'  emanat*,  nomina  earund*  separal' 
person'  una  cum  separal'  denaK  snmmis  super 
ipsos  onerat',  in  cur*  Cancellar'  nostrse  certifi- 
cat'  fuer'.     Ac  per  breve  nostrum  de  Mittimus 
sub  eodem  sigillo,  geren'  dat'qninto  die  instant' 
mensis  Maii  m  Scaccar'  nostr'  miss'  fuer*  pro 
ulterior*  process*  super  inde  ha  bend',  prout  per 
tenorcm  pratdicti  brevid  geren*  dat*  qaarln  die  - 
Auirusti,  anno  regni  nostri  undecimo,  ac  per 
predict*  breve  de  Certioiar*  et  certificat'  super 
inde  fact*  in  dictum  Scaccar'  nostrum  miss*,  et 
ibid'  de  record'  in  cuAtodia  Reiuemorat'  nostri 
remanen*  plenios  apparet^tibi  pra^cipimus,quod 
tion  omitt*  propter  alinu*  libertat'  quin  ea  iitgr', 
et  per  probos  et  legates  homines  de  bal'  tua 
scir'  fac'  praefat*  separal'  person*  in  diet'  sche* 
dul*  nominat'  etspec',  quod  sint  coram  Baron' 
de  Scaccar*  nostro  a  pud  West'  in  octab'  sancta 
Trinit'  proxim*  futur,  ad  osiend'  et  proponend', 
siquid  pro  se  habeant,  vel  dicere  sciant,  quare 
ipsi  de  prsed'  separal'  dennr'  summis  super  ipsos 
modo  et  forma  prsedict'  assessat',  et  non  solut', 
in  schedul*  il'  spec',  onerari  et  inde  satisfincere 
non  deb'  et  ad  ulterius  faciend*  et  recipiend'  in 
prasmissis,  quod  cur*  nostra  tunc  ibidem  duxe** 
rit  ordinand*  et  habeas  ibi  tunc  hoc  breve,  et 
nomina  eor*  per  quos  eis  »ciri  feceris.    Teste 
Humfr.  Davenport*  mil,  apud  Westm',  vicesimo 
secundo  die  Maii,  anno  regni  nostri  decimo  ter- 
tio.     Per  rotulum. 

Memorandum  de  eodem  anno  regis  in  recoi^ 
dor*  rotulo  termini  Pasch«,  tenor  schedul' 
prcd*  in  brevi  prsNiict'  mentionat',  quoad  Jo- 
nannem  Hampden,  sequitur  in  hec  verba :  ft. 
Schedul'  de  nominibus  certar*  personar'  in  com' 
Bucks,  etcert'  denar*  summar'  super  ipsos  as- 
sessat' et  onerat'  in  et  versus  provision'  navis 
de  guerre,  ana  cum  apparat  et  nl'  eid'  pertin', 
vntutt  cujusd'  brevis  sub  magno  sigillo  Anglic, 
gavcn'  dat*  quarto  die  Aagustii  anno  regni  do« 
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mini  reg'  nnnc  Caroli  undeciroo^  et  in  cur* 
Caijcellar*  dom'  regis,  virtute  brevis  de  Cer- 
tiorar'  sub  sigillo  pr»d'  eiuuii',  geren'  dat'  nono 
die  Maitii,  aniiu  regDi  sui  daodecimo,  certificat' 
esse  insolut*,  ac  per  breve  de  Mutiinus  sub 
eodem  sigillo  in  Scaccar*  diet'  dom'  regis  nunc 
missis  pro  ulterior*  process'  super  inde  faciend', 
prout  per  teuor*  pnedicf  brevis  geren'  dat' 
quarcirj  die  Augusti,  anno  regni  dicti  doinini  re- 
gis nunc  undeciino  supradict^  ac  per  breve  de 
Certiurar'y  et  certiiicat'  saperinde  fact'  in  dic- 
tum Scacca'  nostr'  miss',  et  ibidem  de  record'  in 
custod'  Rememorat'  dotn'  regis  reman*  plenius 
apparet.  y 

Stoake  Mandivile,  st.  Johann'  Hampden  esq; 
Ad  quern  diem  AnthoniuSi  Ckei»ter  baronet', 
vie'  com'  praedtct',  quoad  prsfat'  Johannem 
liampden  retom',quod  perNicolaum  Aris,  Ro- 
bertum  Alexander,  Kichardum  Harrison,  et 
Wili'um  ilev borne,  probos  et  legales  homines 
de  ball'  sua,  sciri  fecit,  prsfat'  Johann'  Hamp- 
den, inter  al*,  quod  bit  coram  baron'  infra  script' 
ad  diem  et  locum  infra  content',  ad  ostendend' 
et  proponend'  si  quid  pro  se  habeat,  vel  dicere 
sciat,  quare  ipse  de  prsedict'  summa  super  ip- 
sum  nssessat',  et  non  solut',  in  schedul'  prse- 
dict'  spec',  onernri  et  inde  satisfacere  non  de- 
beat,  prout  ulterius  sibi  pr;ecipitur :  £t  modo, 
scilicet  a  die  sanctae  Trinitatis  in  tres  septiman' 
vcnit  hie  prsd'  Johannes  Hampden,  in  schedul' 
prsed'  nominat',  in  propria  persona  6U<),  et  petit 
Rudit'  brevis  de  Sciri  Facias  praed',  retorn'  ejus- 
dem,  ac  prsd'  schedul'  eid'  annexat',  et  ei  le- 
guntur ;  petit  etiam  audii'  prsed'  brevis,  gereii' 
dat'  quarto  die  Augusti,  anno  regni  dicti  do- 
mini're^is  nunc  Caroli  umlecimo,  in  brevi  de 
Sciri  Fucias  mentionat',  et  ci  legitur  in  ha'C 
verba  : 

Aj.  Cafolas  Dei  gratia  Angliaj,  Scotije,  Fran- 
ciaj,  et  liibernia;  rex,  fidei  defensor,  &c,  vie' 
com'  noatri  Bucks,  bail'  et  ixirgens'  burgi  et  pa- 
roch*  de  Buckingham,  majoii,  ball'  et  burgens' 
burgi  de  Chipping-VViccombe,  alias  VViccombe, 
oc  probis  hominihusin  eisdem  burgis  et  paroch', 
et  membris  eoruud',  et  in  viilis  de  Agraonde- 
fiham,  Wenduver,  et  Marlow  magna,  ac  in  om- 
nibus aiiis  burgis,  villat',  hamlet'  et  al'  locis  in 
dicto  com'  Bucks,  salutem.  Quia  dat'  est  nobis 
intelligi,  quod  pnedones  quid',  pirati,  et  mar' 
grassatores,  tam  nominis  Christiani  hostes  Ma- 
humetani,  quam  alii  congregati,  naves  et  bona 
ac  mercim'  non  solum  subditor'  nostr',  verum 
etiaro  suditor'  amicor*  nostr'  in  roari,  quod  per 
gent'  Anglican'  ab  olim  defend'  consuevit,  ne» 
farie  diripientes  ct  spoliantes,  ad  libitum  suum 
deportavere,  homines  in  eisdem  in  captivitate 
miserrima  mancipantes :  Cumque  ipsos  conspi- 
cimus  navigtum  indies  prseparantes  ad  merca- 
tores  nostros  ulterius  molestand',  et  ad  regnum 
gravand',  oisi  citius  remedium  apponatur,  eor- 
umque  cooatui  virilius  obvietur :  Consideratis 
etiam  periculis,  qnie  undique  his  guerrinis  teoi- 
poribus  imminent,  ita  quod  nobis  et  snbditis 
nostris,  defension'  maris  et  regni  omui  festina* 
tione,  qua  poterimus,  accelerareconvenit :  Nos 
▼olentes  ddfensioni  regni,  tuitioni  maris,  securi- 
]Ati  subditor*  xyo%tx\  salva  oonductioiie  uarium 


et  merchandtznr'  ad  regnnm  nostrum  Anglia 
venien*,  et  de  eod'  regno  ad  partes  exteres  tran- 
seun',  auxiliante  Deo,  providere ;  maxime  cum- 
que nos  et  progenitores  nostri  reges  Anglias  do- 
mini  maris  prsed*  semper  hactenos  extiter*,  et 
plurimum  nos  tsederet,  si  honor  iste  regius  no$- 
.tiis  temporibus  depereat,  aut  in  aliquominua- 
tor ;  cumque  onus  istud  defensionis,  quod  omne- 
tangat,  per  omnes  debeat  supportari,  prout  per 
legem  et  consuetudinem  regni  Anglix  fieri  con- 
suevit,  vobis  prsefat'  viceconiiti,  ball'  burgeos', 
majori,  probis  hominibus,  et  omnibus  aliis  qui- 
buscunq;  supra  mentionat*  in  bui^ts,  viilis,  vil- 
lat' hamlet'  et  locis  supradict',  eornmque  mem- 
bris, in  tide  et  ligeantia,  quibus  nobis  tenemiui, 
et  sicut  nos  et  honorem  nostrum  dilisitis,  oec- 
non  sub  it)risfHCtur*.omoium  qu^e  nobis  ibrisfii- 
cerc  poteritis,  firmiter  injungend'  mandamus 
quod  unam  navem  de  guerra,  portagii  quad- 
ringint'  et  quinquagint'  dolior',  cum  homiuibus 
tam  magistris  pcritis,  quam  marinar^  valentiori- 
bus  et  expertis  cent'  et  octogint'  ad  minus,  ac 
etiam  torment  is  tam  majoribus  quam  minori- 
bus,  pulvere  tormentario,   ac  hastis  et  teJis, 
aliisque   amiaturis  neces^ar^  pro  guerra  su^- 
cien',   et  cum  duplici  eskippamento,  necDoo 
cum  victuahbus  usque  ad  primum  diem  Martii 
jam  proximo  sequent',  ad  tot  homines  compc- 
ten',  et  abinde  in  vigint'  et  sex  septiman'  ad 
custng'  vestra,  tam  in  victualibus,  quam  in  ho- 
minuni  salariis,  et  al*  ad  guer*  necesjar*  per 
tempus  illud,  super  defensionem  maris  io  ob- 
sequio  nostro  in  comitiva  custodis  maris  (cui 
custod'  maris  ante  prsed'  primum  diem  Manii 
committemus)  et  prout  ipse  ex  parte  nostra  die* . 
taverit  moratur',  parari,  et  ad  portum  de  Ports- 
mouth cilra  dictum  primum  diem  Martii  dud 
faciatis;  ita  quod  sint  ibid*  eod'  die  ad  ultintuoi, 
ad  proticiend'  exinde  cum  naribus  nostril,  ec 
navibus  aiior*  fidelium  subditor'  nostr*,  pro  tui- 
tione  maris,  dofensione  nostrum  et  nostrorun, 
repulbioneque    et    debet latione    quorumconq; 
mercatores  nostros,  et    alios   subditos  fidelei 
pricdict'  in  dominia  nostra  ex  causa  mercatun 
se  divcrsanies,  vel  abinde  ad  propria  declinan- 
tes  super  mare  gravare  seu  molestare  saiagtn- 
tiuxi.     Assignavimus  autem  vos  vie*  com'  noitr 
Bucks,  ball'  et  major'  burgor'  et  paroch'  pra- 
dict',  But  aliquos  duos  vel  plures  vestrum,  quo- 
ram  te  praefat'  vie*  com'  nostri  Bucks  onumcs5t 
volumus,  infra  trigint'  dies  post  receptionem 
hujus  brevis,  ad  assidehd'  quantum  de  custag' 
prsdict'  super  prsed'  burgos  de  Buclinghaio  et 
C  hip  ping- Wiccombe,    alias    Wiccombe,  cam 
membris  eorund*,  separatim  poni  aut  assiden 
debeat.     £t  si  hujnsmodi  assessament'  infra 
prasdict'  triginta  dies  per  vos  duos,  vel  plum 
vestrum  fieri  Don  contigeriiit,  tunc  assignavimus 
te  praefat'  vie' com'  nostri  Bucks  ad  assessawen' 
bujusmodi  super  pnedict'  burgos  et  parrjch',  d 
,memhr'  eorund',  faciend'  prout  ratiouabiiiter 
vides  faciend' ;  et  volumes,  quod  de  toto  f^^^ 
tu  prafai'  vie?  Bucks,  sub  sigillo  tuo  pradirt' 
majorem  et  ballivos  reddas  certiores.    Asvi?^ 
navimus  etiaro  te  pnefat'  ball'  burgi  et  fMuoch 
de  Buckingham,  ad  assidend'  omnes  bconines  io 
e(Miea  buiyo  et  parocb\  e^  membris  ^ttid*>  ^ 
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terr*  teuentes^  in  eisdem  nrnvem  vel  partem  na- 
vis  prasdict*  non  habentes,  vel  in  eadem  noo 
deservieoteSy  ad  contribuend*  expensia  circa 
provision*  pra;mis3or'  DPcessar' ;  et  ktiper  prje- 
dict*  burgum  et  parocli*,  cum  membris  ejusd' 
(sicut  praifertur)  assidend*  et  ponendV  viz. 
queinlibet  eor*  juxta  statum  suutn  et  fucultates 
suas  et  portiones  suas  ipsis  us^Cisat'  per  distric- 
tiunes,  aiiosve  modos  debitos  levand'  ti  aAXtc- 
tores  in  hac  parte  nominand'  et  constiiuend*,  et 
ouines  eoa,  quos  rebelles  et  contrariub  in  veneris 
ill  piiemissis  carcere  mancipaad",  in  eodem  mo- 
ral ur' que  usque  pro  eod' deliberatione  alte*  ius 
duxerimuD  ordinand*.  As'^ignavimus  eiiam  te 
prajfat*  major'  burgi  de  Cbipping-Wiccorabe, 
alias  Wiccoqibe,  ad  asbidend'  oiunes  homines 
ill  eod*  burgo  et  nienibris  ejusdum^  et  ter'  te- 
nentes,  in  eisd'  navem  vel  partem  navis  prxd' 
lion  hi^bentes,  vel  in  eadem  non  descrvientes, 
■d  contribuend'  expensis  circa  pro%'ision*  pra;- 
niissor'  necessar' ;  et  super  prBdict'  burg\  cum 
membris  ejusd'  (>icut  prailertur)  assidend'  et 
ponend\  viz.  qucraiibet  eorum  juxta  statum 
«uuin  et  facultates  suas^  et  portinnes  super 
JDsos  assess*  per  districtiones,  aliobve  modos 
debitos  levaiid',  et  collectores  in  hac  parte 
nominand'  et  con^itituend*  ct  omnes  eos,  quos 
rebelles  et  contraries  inveneris  ^n  prsmissis 
in  carcere  maucipaod*,  in  eod*  moratur",  qoo- 
usouc  pro  eor'  deliberatione  ulterius  duxerimus 
orJiiiAad'.  £t  ulterius  assignnvimus  te  praefat* 
vicecomitem  com*  iiostr*  Bucks  ad  assidend* 
omnes  homines  in  praed*  villis  de  Agmonde- 
sham,  Wendover,  et  Marlow  ma^na,  et  in  mem- 
bris eorund',  et  in  omnibus  aliis  villis,  villat', 
burgis,  hamlet*,  ct  aliis  locis  in  predict*  com* 
Bucks,  et  terr*  tcnentes  in  cisWem,  narcm  vol 
partem  navis  prsed'  non  habcntes,  vel  in  eadem 
non  deser\  ientes,  ad  contribuend' expensis  circa 
provi^jioaem  pnemissor*  necessar\  ct  super 
praedict*  villas,  villat',  buigos,  handet*  et  locos, 
cum  membris  eorund*  (sicut  praefertur)  assi- 
deiwl*,  et  pouend*,  viz.  quemlibet  eor*  juxta 
statum  &uum»  et  facultates  suas,  et  portiones 
»uper  ipsos  assessat*  per  districtioDe9,  aliogve 
modos  debitos  levand*  et  collectores  in  hac 
parte  nooiiaand'  et  constituend*,  el  omoet  quos 
rebelles  et  contraries  inveneris  in  prsemissis 
carcere  mancipand*,  ineod*  moratur^^quousque 
pro  eor'  deliberatione  ulterius  duxerimus  ordi- 
nand*. £t  ulterius  vobis  mandamus,  quod  circa 
praeoiissa  diligenter  iutendatis,  et  ea  faciatis,  et 
exequamini  cum  effectu  sub  pericuio  iocum- 
bente.  Nolumus  autem  quod  colore  predict' 
mandat*  nostr*,  plus  de  etsd*,  hominibus  levari 
faciatis,  quam  ad  premissor*  sufficiet  expensas 
cecessar',  aut  quod  quisquam,  qui  pecuniam  de 
concributionibus  ad  prtedict^  custag'  faciend* 
levnverit,  earn,  vel  partem  inde  aliquam  penes 
se  detineat,  vel  ad  al*  usus  quo  vis  quaesito 
colore  appropriare  prsesuraat,  volentes,  quod 
si  plus  quam  sufficiat  collect*  fuerit,  hoc  inter 
solventes  pro  rata  portionis  ipsis  contingen*ex- 
solvatur.  Teste  me  ipso  apud  VVestm*  quarto 
die  Augusti,  anno  regni  uostri  ondecimo.  Pe- 
tit etiam  audit*  prxdict*  brevis  geren'  dat'  nono 
die  Martii;  aiuo  regni  dicti  domini  regis  xii,  in 


prxdict'  brevi  do  sciri  facias  mentionat*,  et  ei 
similiter  legitur. 

Carolus  Dei  gratia  Angliae,  Scotiae,  Franciae^ 
ct  llibernise  rex,  fidei  deteusor,  &c.  vie*  com' 
nostri  Bucks,  qui  fucr'  inter  quartum  diem 
August!  anno  regni  nostri  undecimo,  et  primum 
diem  Martii  tunc  proxime  sequent/ ball*  burg* 
et  paroch*  de  Buckingham,  tt  major  et  ball' 
bur^*  deChipping-Wiccombe,  alias  Wiccombe, 
in  dicto  com*  Bucks,  qui  fuer*  inter  tempus 
prsdict',  salutem.  Per  breve  nostrum  »ub 
magno  sigillo  nostro  Angliae  con  feet*  geren'  dat' 
prxdict*  quarto  die  Atigusti,  anno  undecimo 
supradict*  pro  defensione  regni,  tuitione  maris, 
securitate  subditor*  noser',  ac  salva  conduct  ione 
uaviimi  et  merchandizarum  ad  regn'  nostr*  An- 
glise  veuieu',  et  de  eodem  ad  partes  exteras 
transeun',  vie*  com'  nostri  Bucks,  .ball*  burgi  eft 
paroch'^  de  Buckingham,  necoon  Burgens' 
ejusd'  burgi,  major'  et  ball*  de  Chipping-Wic- 
combe,  abas  Wjccombe,necnon  burdens'  ejusd' 
burgi,  et  probis  hominibus  in  eisdem  burgis  et 
paroch'  et  membris  eorund'  et  in  villis  de  Ag* 
mondesham,  Wendover,  et  Marlow  magna,  m» 
in  omnibus  aliis  villis,  burgis,  villat,*  hamlet', 
et  aliis  locis  in  dicto  com*  Bucks,  mandavimus,- 
quod  unam  navem  de  guerra  portagii  quadrin- 
gent'  et  quinquegint*  dulior*,  cum  hominibus 
tam  magi*>tris  pehtis,  quam  marinar'  valentio* 
ribus  et  expert  is  centum  et  octogint'  ad  minus, 
ac  etiam  tormentis  tam  ra^joribas  quam  mino- 
ribus,  palvere  tormentario,  ac  bastis  et  telis^ 
aliisque  armaturis  necessar'  pro  guerra,  suf&« 
cien*,  et  cum  duplici  eskippamento,  necnon 
cum  virtnnlibus  ad  certum  diem  (in  eod'  brevi 
content*)  ad  tot  homines  competeu*,  et  ab  i&de 
in  vigint*  et  ^x  septiman',  ad  custag  homi* 
nura  et  ten^  tenen*  burg',  paroch*,  viir,  villat', 
et  al'  locor*  supra  mendonat*  in  dicto  com' 
Bucks,  tam  in  victualibiis,  quam  in  bominom 
salariis,  et  al'  ad  guerr*  necessar'  per  tempui 
iUud,  super  defensionem  maris  moratur*  parari, 
et  ad  portum  de  Portsmouth  dtra  tempus  in 
eod'  brevi  limitat'  duct  faceretis.  Cumque 
etimm  per  idem  breve  assignaverimus  vie*  tataf 
aostri  Bocks  pned*,  ball*  burgi  et  paroch'  d« 
Buckingham  praed*,  et  major'  burgi  de  Chip- 
ping-Wiccombe  praed*,  aut  aliquos  duos  vel 
plures  eorum,  quor'  vie'  dicti  com'  nostri 
Bucks  uoum  esse  volamus,  infra  certum  termi* 
num  proxim'  post  receptionem  brevis  ilUus,  ad 
assidend'  quantum  de  custng*  prasd'  super  pnedf 
.burg*  et  paroch*  de  Buckingham,  et  super  prad' 
buT|^'de  Chipping- Wiccombe,  alias  Wiccombe, 
cum  membris  eorund',  separaUm  poni  seu  assi- 
deri  deberet.  Cumque  etiam  per  prapd'  breve 
nostrum  assignaverimus  ball'  burgi  et  paroch' 
de  Bucking,'  et  Majorem  de  burgo  de  Chip- 
ping- Wiccombe,  alias  Wiccombe,  separatim  et 
respective,  ad  assidend'  omnes  homines  in  eisd' 
separal' burg'  et  paroch',  et  membi^*  eorund', 
et  terr*  tenentes  ih  eisdem,  navem  vel  partem 
navis  praed*  non  habeiites,  vel  in  eadem  non 
deservientes,  ad  contribuend*  ad  expens*  ciica 
provisionem  praemissor'  decessar*;  et  super 
pned*  burg*  et  paroch'  de  Buckingham,  et  super 
pnsd*  burg'  de  Chipping- Wiccombe,  alias  Wic- 
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combe,  cum  membris  eoormid',  sicut  pnefertor, 
ad  tunc  separatim  et  distinctive  ponemi',  viz. 
qiieiniibet  eorum  juxta  statum  suum  et  facul- 
tatm  suas,  et  portioaes  super  ipsos  assessat', 
per  disthctiones  aliosve  modoi  debitot  Ifevund', 
et  collecteres  in  ea  piirte  nominand*  et  consti- 
tuend,  modo  et  furma  prout  in  eorlem  brevi 
praecept'  fuit.  C unique  per  idem  breve  aos- 
trum  ulterius  assignaverimus  vie'  dicti  com* 
nostri  Bucks  ad   assideiid'  omnes  homines  in 

Eraed'  viUis  de  Aginoiidesham,  Wendover,  Mar- 
^w  magna,  et  in  roembris  eorund*,  ac  in  om- 
nibus aliis  viliis,  viliat\  burgis,  hamlet',  et  aliis 
locis  in  pr«d'  oni'  Bucks,  et  cerr'  tenentes  in 
cisd*,  ad  cootribuend*  expensis  circa  provisi- 
oiwm  pnemissor*  i^ecessar*  et  ad  cstera  faci- 
end'  et  exequeiid'  modo  et  forma,  quibus  per 
breve  illud  prieceptum  fuit.  £t  quia  nonouUi 
liomiues  et  terr'  tencnteii  in  predict'  corn'  burg* 
paroch',  vili',  villut'  hamlet',  et  aliis  locis, 
per  separal'  taxation es  et  denar'  sumroas,  per 
vos  super  ip6os  resprctiva.  erga  contribution' 
eneris  praed,  juxta  eiigen'  brevis  praed'  posit'  et 
Misessat',  nondum  soiverint  nee  satismceriaC, 
ecd  cas  soWere  recusaver',  et  adbuc  coutra- 
dicaat,  prout  informamur :  Cumq;  nos  nuper 
voiuiouis  certiorari,  tam  de  uomiaibus  hoatii- 
num  et  teri^  tenent,'  qui  ad  cootribuend'  ea- 
pensis  supradict'  assess  fuissent,  ac  denar'  sic 
assess'  non  solvisseiit,  quam  de  separal'  porti- 
enibns  vel  denar'  summis  si^er  ipsos  kaposit', 
voa  tanen  nihil  in  return'  ^tisdtm  brevis  nostri 
Biisistis,  in  nostrum  contemptum :  Vobis  igitur 
ptmht'  nuper  vie'  com'  nostri  Bucks  mandamus, 
sicut  ai'  mandaverimus,  qaod  tam  de  nomini- 
bus  boniinum  et  ter'  tenen'  in  com'  praid'  per 
voa  respective  virtute  dicti  brcvit  nostri  as- 
•e^sat',  quas  denar*  summis  saper  ipsos  sic  aa- 
Mssat',  qoam  nondum  solver'  nee  satiafec^^  scd 
«M  solvere  recusant,  qnas  de  separal'  p(^on»- 
bns  et  denar' summis  per  vos  prsfiu'  auper  vie' 
oon'  nostri  Bucks  auper  ipsos  assessat',  in 
•exiptf  redact'  cum  omaibus  ilF  tangen,'  nos  in 
canccUiar'  nostram  sub  sigiUis  vcstris  distincte 
et  aperte,  sine  delatione,  vel  ad  nltimum  ante 
vtceaiaram  sextum  diem  Apiil'  firozime  future^ 
tflucunqoe  tunc  fherit*,  seddat'  ceriiores,  una 
cam  hoc  brevi.  Ac  vobis  prsfiit'  nuper  baiF 
bargi  et  paroch'  de  Bucking'  et  mMor*  burg' 
lie  Chippin^Wiecombe,  al'  Wiocombe,  man- 
damos,  sicut  aliis  mandavcfixnus,  quod  taos  de 
noaskiibus  pcmd^  hominum  et  teiV  tenen'  in 
barg^  et  paroch'  de  Buckingham,  et  burg*  de 
Chipping- Wiccombe,  alias  Wicoombey  per  vos 
respective  virtute  dicti  brevis  nootri  suparius 
primo  mcntionat'  assess',  quam  de  separai'  de^ 
iMur'  sammis  super  ipsoa  assess',  quas  aondum 
•olver'  nee  satisiccer',  sed  eas  solvere  recu- 
santy  qnam  de  separal'  ponioaibus  et  denar' 
aammis  per  v4m  super  ipsos  respective  assess' 
in  soriptit  fideliter  reduct',  cum  omnibus  illis 
taagew',  aos  in  canceUariaqs  aostr'  prsod'  sob 
sigiiio  nostra  distincte  et  aperte,  sine  deU* 
tiotte,  vel  ad  ultim'  ante  prsdic^  vioesioMim 
^em  Apnlis  pniKime  futur',  ubicuoque  tuuf 
faerit',  separatam  reddatis  certiores,  una  cum 
boc  brcvL    Testa  meqpso  apitd  Westn'  ao»o 


die  M artii^  anao  regni  aestri  daodeeimo.-r 
£tr£. 

Ad  quern  diem  Petrus  Temple  et  Henea^iuft 
Proby  return'  brev'  pned'  dow*  sie:  u,  Exe- 
cutio  hujus  brevis  patet  in  qaibosd'  Khedul' 
huic  brevi  annexat',  qoaram  quidem  schednl' 
teaor,  quoad  prsfat*  Johan'  Hampden  per 
prafat'  Pet  rum  Temple  retoroat',  seqaiiur  is 
hsc  verba:  «.  Ego  Petrus  Temple  mil'  et  ba- 
ronet' cjui  fui  vie'  com'  Bucks,  viz.  inter  quar- 
tum  diem  Augusti,  anno  regat  doraini  nostri 
Caroli  nunc  regis  Angli«,  &c.  undecimo,  et 
vicesimum  secundum  diem  Feb.  tunc  proline 
sequcn',  quo  die  exivi  ab  officio  meo  vie'  com' 
prsd',  dicta  domino  regi  in  canceliar'  suam,  Ti^ 
tote  brevis  ejusdem  domini  regis  haic  schedul' 
anex',  certifico,  quod  virtute  et  secaadaoi  csi* 
gen'  brevis  ipsiiis  domini  regis  e  canceliar'  soa 
emanat',  et  ibidem  de  record'  irrotuUt*,  et  ?ic' 
dicti  com'  Bucks  inter  al'  direct',  geren'  dat' 
quarto  die  Augusti,  anno  uudecimo  sapndict', 
assessavi;  Anglice  *  have  assessed,' super'separal' 
homines  et  ter'  teientes  com'  Bucks  pned*,  quo- 
rum nomina  subscribuntur,  sepand' pordonei 
et  danar'  summas  ad  eor'  particular'  infen» 
posit'  ad  contribuend'  expensis  circa  prorisio- 
nam  navigii  in  eod'  brevi  mentionat';  qass 
quidem  poriiooes  et  denar'  summas,  sire  ali- 
quain  inde  parcell',  ante  eziuuB  ab  (46c\o  neo 
vie*  cum'  praedict',  ad  manus  roeas,  vel  ad  in»- 
nus  collector'  in  ea  parte,  virtute  brevis  olt' 
mentionat  per  me  coastitat',  prsd'  homines  et 
ter*  tenentes,  aut  eor'  aliquis,  quor'  nomini 
subecribnntur,  non  solvenint,  sed  eas  solvere 
recusaver',  via.  Stoake  Mandivile^  <f.  Juha 
Hampden  esq.  et  tenor  al'  scbodol'  per  prritt' 
Heneag'  Probj  fidetit*  retani',  et  eid'  br«n 
annex,'  sequitur  etiam  in  hsc  verba:  tIl 
'  There  is  to  be  accounted  upon  bj  the  8$- 

*  sessors,    high   constablesy    petty  oaosubks 

*  within  the  said  county  in   general,  »bidi 
'  cannot  be  accounted  for  by  sir  Peter  Temple) 

*  being,  as  it  is  conceived,  short  Ibar  pousoi.' 

£^  Hene^gius  Proby  arm',  qui  fui  vie'  cod' 
Bucks  inter  vicesimum  secundara  diem  ft 
braar',  anno  reeni  dom'  nostri  Caroli  nunc  r^ 
ApgUae,  &C.  undecimow  et  ab  eoden  die  et  soft 
usque  prtmnm  diem  Martii  tunc  proxiaie  se- 
qnen',  dioto  domini  vegi  in  Cancetlar'  SQSA 
virtute  brevis  ejusdeia  domino  reg'  huic  scbe- 
dvd*  aaner,  certifico,  quod  homines  et  trr' 
ftcoentes  com'  B«tcks  prrnd',  aut  eor'  aliqoi^ 
quor'  nomina  in  quihnsd*  schedul'  baic  httn 
annex'  exprinuintur,  qui  assess'  fixer'  per  Pe- 
trum  Temple  mil'  et  barooet*  nuper  vie'  coo' 
Bucks  prad',  dum  in  officio  vic^  ejusd'  coa' 
Btec^t,  in  separal'  denar'  portioaibus,  ct  de- 
nar' summis  ad  eor*  separal'  nomina  sopen<» 
possit,  ad  cbntribnend'  expensis  circa  prorisi- 
onem  navigii,  virtute  et  secundum  exigo* 
brevis  ipsios  domini  regis  e  canceU*  sua  eisaoat , 
et  ibidem  de  record'  irrat',  vic^  dicti  com'  Bucks 
inter  alios  direct'  geren'  dat'  quarto  die  Ac* 
giasti,anno  undecimo  supradict',  Heneflj^  Proby 
exists'  vie'  predict'  com'  Bucks  proxime  ^ 
exitum  dicti  Petri  Temple  a^T  et  baronet  ab 
officie  U9'  qjnsd'-  com',  vci  ad  manus  coUectur 
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in  ea  pnrtd  virtute  hrevis  ultimo  raentionlit' .' 
constitut*,  n<jn  iolver',  scd  c«s  solvere/  recusa-  ' 
^driiiit  Et  ulierius  Drajfai*  Joiiannes  Hampden 
petit  similiter  audir  prad'  brevis  de  Mittirau*, 
de  quo  in  brevi  de  Sciri  Ffictas  praed'  fit  men- 
tio,  et  ei  legits r  in  hsec  verba. 

ts,  Cnrotus  Dei  eratta  Angliae,  Scotiae,  Fran- 
ciB,  ct  Hibernite  Kex,  fidei  def^ns-.r,  Ate.  The- 
styr*  et  baronibus  de  8caccario  suo,  salutem, 
Teiiore  cujusdam  brevis  nostri  sub  magno  sigilto 
nostro  Anglie  confect',  peren'  dat'  qnnrto  die 
A>  gttst),  annu  regiii  uoHtri  iinde cimo,  in  rototis 
Cancellar'  nustne  irrotulat',  per  quod  vie'  com' 
nosiri  Bucks,  ball*  et  burgen'  burgi  et  |)aroch' 
de  Buckingham,  major',  b^lt*,  et  bni^ens'  burgi 


Wendover,  et  Marlow  magna,  et  in  onmibus 
aiiis  bargis,  villis,  irtllatiS|  hamlet',  et  aliis  locis 
in  dicto  Com'  Bucks,  mandavrmns,  quod  pro  de- 
fensione  regni,  tuitione  maris,  securitate  subdi- 
toram  nostrorum,  ac  salva  conductione  nnvium 
«t  merchandizarum  ad  regnom  nostrum  Anglia; 
venicn',  et  de  eod*  ad  parted  exteras  transeun', 
pararent  unam  navem  de  guerra  portagii  qnad- 
ringeni*  et  quinquagint'  dolior*,  cum  hominibos 
tarn  magi^tris  peritis,  qnam  marinariis  valentio- 
Hbns  et  expertis  centum  et  octogint'  ad  minus, 
nc  etiam'tonnentis  tarn  majoribus  qunm  mino- 
ribus,  pulvere  tormentarin,  ac  hastis  et  telis, 
aliisque  nrmaturisnecessar*  pro  guerra suificien', 
et  cum  duplicieskippamento,  necnnn  cum  vie- 
toalibus  ad  certum  diefn,  in  eod'  brevi  content', 
ad  tot  homines  compe'ten',  et  abinde  in  vivinc' 
et  8fx  Mptimnn*,  ad  custag'  bominuin  et  terr' 
tenen'  burgor*,  viU',  villat',  hamlet',  et  nl'  locor' 
supra  nientionnt'  in  dicto  com'  Bucks,  tnm  in 
victualibus,  quam  in  hominuin  salar',  et  al*  ad 
guerrara  necessar'  per  l  em  pus  iilud  super  dcten- 
sionem  maris  in  obseqaio  nostro,  in  comiiiva 
costod' maris  mofatHr',et  ad  portum  dePortsm', 
circa  tempus  in  eod'  brevi  limitat',  dnci  face- 
rent.  Quodque  respective  assiderent  omnes 
homines  in  pried'  burg'  et  paroch'  de  Bucking- 
ham, et  burg*  de  Cnipping  Wiccombe,  lUias 
Wtccomhe,  et  cazteris  burgis,  vilfis,  villat',  ham- 
let' et  aJ lis  locis  iu  dicto  com*  Bocks,  et  mem* 
bris  eorund',  et  ter'  tenentes  in  eisd',  ad  contri- 
buend'  expensis  circa  provisionem  prfemis«or', 
et  ad  c«etera  faciend'  et  exequcnd',  modo  et  for- 
ma prout  per  idem  breve  prcecept'  fuit ;  vobis 
mittimus  pnBsentibus  inter  claus'  breve,  pro  eo 
quod  salus  regni  nosiri  Anglis,  et  populi  nostri 
ejusdem  periclitabatur,  quod  e  dicta  canceliar' 
nostra  emanari  narravimus,  inter  al'  brevia  ad 
hujusmodi  provisionem  ct  asses^ament'  fnciend' 
per  singiilos  com',  civitat',  burg',  viii'  villat',  ham- 
Jet',  et  locos  regni  nostri  AngUs  et  Wailiie,  et 
xnembris  eorund',  e  canceliar'  nostr'  praed'  nu- 
per  emanat',  et  ibidem  similiter  irrot';  ac  etiam 
quod  dictum  al'  breve  nostrum  ad  certificand* 
nobis  in  eand'  canceliar*,  tam  de  oominibus  ho- 
minum  et  terr*  tenend*  in  prad'  burg*  et  paroch' 
de  Buckingham,  et  burg'  de  Chipping  Wic- 
combe, alias  Wiccombe,  et  in  ceteris  burgb, 
tillis,  villat',  hamlet'  et  locis  dicti  com'  Bucks, 
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qui  de  mnnrlnto  nostro  prscd'  ad  contribuend' 
ei^a  pro\  ision'  praeraisbur'  asses*)'  fueriiit,  ac  dc- 
nar*  super  ipsos  sic  assets'  non  solvtr',  qumn  de 
separal'  portionibus  et  deuar*  sunmiis  buper  ho- 
mines et  terras  teneri*  illos  sic  onerat'  el  impo- 
sit*,  necnon  crrtificaiiones  quasdam  in  scriptif, 
virtute  bVevis  illius  reduct',  et  in  dictam  cancel- 
tar'  nostrum  miss'.  Vobis  etiam  mittimus  pnu- 
seotibus  interclaus',  mandnntes,  quod  in!»pectis 
brevi  bus  et  certi6cat'  pried',  ultcrius  inde  pro 
levatiune,  coilectione,  et  recrptione  omnium  ec 
singularum  prsed'  denar*  summar*  de  prsd'  con- 
tributionibus  adhuc  non  soliu',  fieri  fac',  prout 
dejure  et  secundum  legem  et  consuetuainem 
regni  nostr'  Anglia:  fuerit  faciend'.  Teste  me- 
ipso  apud  Westm'  quinto  die  Maii,  anno  regni 
nostri  lertio  decimo.  Eyre.  Sicut  in  eisdem 
brevibus,  et  schedul'  eisd'  annex'  in  Scaccar* 
dicti  dom'  regis  certificat',  et  ibidem  in  custod' 
llememurator'  ejusd'  dora'  regis  de  record'  re- 
mi^nen'  plenius  continctur.  Quibus  lectis,  au- 
ditis,  et  per  ipsuni  intellectis,  idem  Johannes 
queritur,  se  colore  separal'  hrev',  return"' eorund*, 
et  schedul'  eisd'  annexat',  graviter  vexat'  fore  et 
inquietat',  et  hoc  minus  juste;  quia  dicit,  quod 
pra;d'  separal*  brevia  superius  meniionat',  re- 
turn' eorund',  et  schednl'  eisdem  annexat',  ma- 
teria in  eisd'  content/  minus  suificien'  ia  lege 
existunt  ad  onerand'  ipsum  Johanuem  Hamp- 
den de  aut  cum  solutioue  prsd*  eumm'  vtgiaif 
solid'  super  ipsum  in  schedul'  prsd,  modo  elt 
forma  pned',  taxat'  et  asses^at*,  aut  alicnjus  inde 
pnrcell',  ad  qua;  ipse  necesse  non  babet,  ne^ 
per  legem  terr'  tenetur  respondere.  Unde  ob 
iiihuliicien'  pra'd' separal' brevium  superius  men- 
tionat',  return'  eorund*,  spliedul'  eisdem  annex', 
ac  materia:  in  eisdem  brevibus  ac  schedul'  t;ai>- 
tent',  ipse  idem  Jobani>es  linmpden  petit  judv- 
cium,  SI  diet  us  dominus  rex  nunc  ipsum  de  prsd* 
vigint*  solid*,  aut  aliqua  inde  parceil',  ulteriuS 
impetere,  seu  onerare  dcbeat  aut  velit. 

Robert  Holborne. 

V.t  Johannes  Banks  mil'  Attorn*  dom'  regis 
nunc  general',  qui  pro  codem  domino  rege  se- 
quitur,  prs'iens  nic  in  cur'  ad  euud'  diem  iu  pro? 
pria  persona  sua,  dicit,  quod  prsed'  separal'  bre- 
vi9,et  reiuni'  eorund',  ac  schedul'  prtcd'  risdem 
annex',  materiaq;  in  eisdem  content',  suiBcien' 
in  le<:e  existunt  nd  prasd-*  Johan*  IlHrapden  de 
prsbd'  vi|iint'  solid'  super  ipsum  in  forma  ei  ex 
causa  prasd'  assessat'  oncrund* :  quam  quideqi 
materiam  ipse  d  ictus  Attornat'  dicti  dom  regis 
general',  pro  eodem  dom'  rege  paratus  est  veri- 
ficare;  quainq;  materiam  pred'  Johannes 
iiampden  non  didicit,  nee  ad  earn  aliqualiter 
respondit,  sed  verificatiouem  itlam  admitterc 
omnino  recusat :  pro  eodem  dom'  rege  idcinco 
f.>etit  judicium,  ct  quod  pried'  Johannes  Hamp- 
den de  6isd'  vigiat*  solid'  oneretur,  ct  iode  s«- 
tisfhciat,  &c.  Jouakkes  Bakes. 

A  Copy  of  the  Judgment,  as  it  is  entered  upou 
ICecord,  in  pursuance  oi'  the  -said  motma^ 
and  according  to  the  major  votes. 

£t  quia  Ibarones  htc  se  advisarevulunt  de  «t 
super  prasmissis,  priusq'  judicium  ^de  reddani 

4p 
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dies  dat'  est  prsefat'  Johanni  Hampden  eod*  sta- 
tu quo  nunc  iiic  in  octal/  sancti  Michaclis,  ut 
dicti  barones  Sf  interi'.ndt:  li^deln  prjemissis  ad- 
visare  possint,  ac  cum  justiciar*  deutroq' banco 
inde  delibeicnt,  co  quod  iidem  baioncs  hie  inde 
nondum^  \c.   Et  super  hoc  concordat'  est  inter 
barones  hie,  taun  ex  a&sensu  dici' Attoruat'  diet* 
domini  rej:*  t;«.nciaP,  quod  diet*  Att-irnai*  prad* 
Johannes  Haii>fdcn,  et  con^iiliarior*  in  Ic^e  pe- 
ritor'  ejusdcia  Johuniiis  Haujpden,  qm)d  nHqui 
lc|j;is  periti,  tani  do  consilio  tt  parte  diet*  domi- 
ni rej;',  quAuj  do  cousjHi  ct  piirte  diet'  Johan- 
nis  liauipdon,  dftprA'd'  materia  in  lege,  et  ca*- 
teiis  priEini!»is  in  cauu  ra  hujus  Scaccarii,  vul- 
gariter  nuncupat'The  Kxcl^ejuer  Chamber,  co- 
ram iisd*  luronibu-,  ai-bicK  utibus  eis  justiciir* 
de  utroque  b.uico,  nr;;ument.iri  interim  publice 
,  audiantur.      Ad  (juas  quia'  ociabas  sancti  Mi- 
cbaelis  pried'  Johamies  Hampden  venit  hie  ut 
p:iu3.     K:  quia  barcntb  iiic  uitc-rms  se  advisartf 
volniit  d::  et  super  pr;uinis««is,  priusq*  judicium 
inde  rcddiuit,  dies  ultcrius  dat'  est  praefat'  Jo- 
li.:nni   lianijiden,  eod'  statu  quo  nunc  hie  usq* 
in  octab*  sancti  Ililarii,  ut  aliqui  leges  periti, 
tarn  de  consiHo  et  patte  diet*  domini  re^*,  quahi 
de  consiho  ct  parte  diet*  Johannis  Hampden,  de 
prffid*  materia  in  le-:o,  ct  ceteris  pneiuissis,  in 
prffid'  earner'  bujus  Scaccarii,  coram  haronibus 
praed*,  ussidentibus  eis  pra^d'  justiciar*  de  utro- 
que banro,  arL,umentari  interim  pubHce  audi- 
antur ;  ac  iid'  banmes,  cum  ii&d'  justiciar'  imie 
dehbercnt,  eo  quod  »iullas  in  lege  peritus,  vel 
de  consilio  ipsins  domini  reg',  vel  de  consilio 
diet'  Johannis  llampdm  ad  hue  auditur,  ct  ba- 
rones hie  inde  non  ,advisantur,  ike.      Posteaq* 
medio  tempore  in  priE  I'octab*  sancti  Micbaehs, 
ct  prsed'  octab'  sancti  Hilarii,  tum  Attorn«t'  et 
Soficitator  ipsius  domini  reg*,  quam  duo  legls 
periti  de  consiHo  prad*  Johannis  Hampden,  in 
prjemissis   existen*   ex    parte    ejusd'    Johannis 
Hampden,  duodecim  separal*  diebus  in  praid' 
camcr'  Scaccarii,  coram  haronibus  hujus  Scac- 
carii, assidentibus  eis  tone  ibid'  praed' justiciar* 
de  utroq'  banco,  de  praid*  mater*  in  lege  et  cse- 
teris  pra»missis  (recitaio  tunc  ibid*  record'  pited*) 


ad  Uirgum  ct  summat*  argumentari  quidq'  inde 
tx  uttuq*  parte  dicere  poiui^scnt  aat  voluer*, 
puiam  et  smgulatim  audit'  fuer'.    £t  pr%d'  At- 
toinat'  et  Solicitator  general'  diversa  et  qaam- 
filurinia  record',  brevia^  commission',  et  pnece- 
den'  tam  hujus  Scaccarii,  quara  cur*  Cancellar', 
cur*  de  Banco  Reg*,  ac  de  Comma'  Banco', 
mater'  in  lege,  et  caetera  prsemissa  in  separal' 
brevibus  return',  et  schedul.s  prajd*  conteJit',ex 
parte  diet*  domini  reg'  probaii',  confirmao',  el 
manutenen*,  ad  tunc  et  ibid'  produxer',  osten- 
ser*,  et  exposuer* ;  et  ad  pr^'  octabas  sancti 
Hilar'  praed'  Johannes  Hampden  venit  bic  at 
prius,  et  quia  barones  hie  uiterius  6e  advisare 
volunt  de  et  super  prxmissis  priusquam  judi- 
cium inde  reddnnt,  dies  uiterius  dat*  est  praefiit* 
Johanni  llambden,eod'  statQ  quo  nunc  Inc,  usq* 
a  diePascbx  m  quindecira  dies,  ut  dicti  barones 
interim,  cum  praefat*  justiciar'  de  utroq' banco 
uiterius  delibtrent,  eo  quod  iidem  barones  bic 
inde  n<jndum,  &ic.     Ad  quein  diem  praed'- Jo- 
hannes Hampden  venit  bic  ut  prius,  et  quia  ba- 
rones hie  uiterius  se  advisare  volunt  de  et  super 
praemissis  priusquam  judicium  inde  reddant, 
dies  uiterius  dat'  est  eid' Johanni,  eod'  statu  quo 
nunc  hie,  usq'  in  cro'  sanctaa  Trin',  et  diet'  ba- 
rones interim  cum  praffat'  justiciar''  dc  utroq' 
banco  uiterius  inde  delibeTcnt,  eo  quod  iidem 
justiciar'hicindenundum,  &c.  Ad  quem  diem 
praed' Johannes  Hampden  venit  hie  ut  prius,  et 
super  hoc  visis  (iraemissts,  et  per  barones  faic 
plciie  iuteliectis,  habita<fue  inde  msftura  delibe- 
ratione  cum  pratd*  justiciar'  de  utroqne  banco, 
ac  post  argumenta  tam  per  eosd*  justiciar', quam 
per  praed*  barones  siny,ulatim  in  praed'  earner' 
Scaccarii  publice  inde  fact',  videtur  inde  bjiro- 
nibus,  ex  ad  visumtn  to  justiciar'  prsd',  quod  se- 
paral' brevia  pra;d',  el  return'  eorund',  ac  »che- 
duhe  praed'  eisd*  aunex'^  ac  mater'  in  ei'^d'  con- 
tent', suthcicn'  in  lege  exist  not  ad  prsrai*Jo- 
hannem  Hampden  de  prsed*  vigint,  solid,' super 
ipsum  in  forma  et  ex  causa  praed'  assessat'  ofle- 
rand*.     Idco  considerat'  est  per  eosd'  baroncsT 
quod  prsed'  Johannes  Hampden  de  eisd*  vigm^' 
solid'  oneretur,  et  exmde  satisfaciet,  &c. 


148.  The  Trial  of  John  Lilburx  and  Jonx  Wharton,  for  Printing 
and  Publishing  Seditious  Books.  In  the  Star-Chaniber : 
13  Charles  L  a.  d.  1637.     [Written  by  John  Lilbura] 

Before  the  Lord  Arclihishop  of  Canterbury; 
tbe   Lord-Keeper,  lord  Coventry;    the  Lord 


Treasurer,  bi:thop  of  London ;  the  lord  Privy- 
Seal,  earl  of  Manchester;  the  Earl-Marshal, 
earl  of  Arundtl;  tbe  eaii  of  Sahsbury ;  the 
earl  of  Dorset;  lord  Cottingion;  lord  New- 
burgh;  Lord  Chief- Justice  Bramston;  sir  Henry 
•Vane;  Mr.  Secretary  Cooke;  Mr.  Secretary 
Windebank ;  Jud&r«  Jones,  and  others. 

Upon  Tuesday  the  IJtb  or  12th  Dec.  lG3r, 
I  was  treacherously  and  Judasly  betrayed  (by 
one  that  I  supposed  to  be  niy  friend)  into  the 
hands  of  the  pursuivant,  with  tbnr  of  his  assist- 
fiotB,  aa  I  was  walking  in  Soptrlane  with  cue 


John  Chilburne,  servant  to  old  Mr.  John 
Wharton,  in  Bow-lane,  a  hot-prtsser.  And 
about  twelve  of  the  clock^tbe  next  dav,  I  «a> 
committed  to  the  Gate-bouse,  by  wr  M"^ 
Lamb,  the  prelate  of  Canterbury's  chancellor, 
ivith  othere,  without  any  exammation  at  alt, 
for  sending  of  factious  and  scandalous  Booii 
out  of  Holland  into  England.  And  having  not 
been  at  the  foresaid  prison  above  three  davs?  ' 
was  removed,  by  a  warrant  from  the  Lords  w 
the  Council,  to  the  Fleet,  where  I  now  remam. 
And  after  my  being  there  some  tiaie'^  I  rf^t*  a 
Petition  to  The  Lords  of  the  Council  for  "\J 
liberty;  and  their  Answer  to  it^WM,  tl»i  ^ 
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should  be  examined  before  sir  John  Banks,  the 
kiDj^'ft  /tttorney :  Tlie  copy  of  which  Examina- 
tion thus  follows. 

'  Upon  Tuesday  the^  14th  Jan.  1637,  I  was 
had  to  sir  Jfihn  Banks  the  Attorney-Cieneral's 
chamber,  (now  Lord  Chief-Jostice  of  the  Court 
of  Plea*)  and  was  referred  to  be  examined  by 
Mr.  Cockshey  his  chief  clerk  ;  and  at  our  first 
coming  together,  he  did  kindly  intrent  me,  and 
nade  me  wt  down  by  hun,  and  put  on  my  hat, 
and  began  with  me  utter  tiiis  manner;    Mr. 
Xiiburn,  what  is  your  Christian  name  ?  I  said 
John. — Did  y«m  live  in   London  before  you 
went  into  Holland?  Yes,  that  1  did. — Where? 
I^ear  London-stone. — With  whom  there?  With 
Mr.  Thomas  Hevisou. — What  trade  is  lie?  A 
dealer  in  cloth,  I  told  him. — How  long  did  you 
iierrehim?  About  five  years. — How  came  you 
to  part?  After  this  manner:  I  perceiving  my 
master  had  an  intention  to  leave  off  his  trade, 
I  often  moved  him  that  I  might  h-ive  my  liberty, 
to  provide  tur  myself,  and  at  the  last  he  con- 
descended unto   it:  and  so  1  went  into  the 
country,  to   have  the  consent  of  my  friends ; 
«nd   alter  tiiat  went  iuto    Holland. — Where 
were  you   there?  At  Rotterdam. — And  from 
thence  you  went  to  Amsterdam  ?  Yes,  I  w«s 
at  Aoisterdam.  —What  books  did  you  see  in 
Holland?  Great  store  of  (>ooks,  tor  in  every 
bookseller's  shop  as  1  came  in,  there  were  great 
store  of  books.— I  know  that,  but  I  ask  you,  if 
JO u  did  see  Dr.  Bastwick's  Answer  to  my  mas- 
ter's Information,  and  a  Book  called  hisLitan)  ? 
Yes,  I  saw  them  there;  and  if  ynu  piease  to  go 
thither,  you  may  buy  an  liundred  of  |hem  at 
the  booksellers,  if  you  have  a  mind  to  tiiem. — 
Have  you  seen  the  "  Unbishoping  of  Timothy 
and  Titus,"  the  "  Looking-glass/'  and  u  «  Bre- 
viate  of  the  Bishop's  late  Proceedings"?  Yes,  I 
liave,  and  those  also  you  may  have  there,  if 
you  please  to  send  for  them. — Who  printed  all 
ciiose  books?  I  do  not  know. — Who  was  nttlie 
charges  of  printing  them  ?  Of  that  I  am  igno- 
rant.— But  did  you  not  send  over  some  of  tiicse 
txtoks?  I  sent  not  any  of  them  over. — Do  you 
l&now  one  llarguat  there?  Yes,  I  did  see  such  a 
man. — Where  did  you  see  him  ?  I  met  with 
him  one  day  accidentally  at  Amsterdam. — How 
oft  did  you  see  him  there?  Twice  upon  one 
ciay.^-But  did  not  he  send  over  books  ?  1/  he 
did,  it  is  nothing  to  me,  for  his  doings  are  un- 
known to  me. — But  he  wrote  a  letter,  by  your 
directions,  did  he  not?  Whtft  he  writ  over  I 
know  no  more  than  you. — ^But  did  you  see 
iiim  no  where  else  there?  Yes,  I  suw~^bim  nt 
Rotterdam. — What  conference  bad  you  with 
him?  Very  little:  but  why  do  you  ask  me  all 
these  questions  ?  tlie<e  are  beside  the  matter 
of  my  imprisonment;  I  pray  come  to  the  thing 
for  which  I  am  accused,  and  imprisoned. — No, 
these  are  not  beside  the  business,  but  do  belong 
to  the  thing  for  which  you  are  imprisoned. 

But  dp  yuu  know  of  any  that  sent  over  any 
books?  What  other  men  did,  doth  not  belong 
te  me  to  kuow  or  search  into;  suRicient  it  is 
for  me  to  look  well  to  my  own  occasions.— 
\V«U|  h«r«  is  the  fixaminatioa  of  one  Edmund 


ChilliiTgton,  do  you  know  such  a  one  ?  Yes. — 
How  long  have  you  been  acquainted  uith  him? 
A  little  before  1  went  awny,  but  how  long,  I  do 
not  certainly  know. — Do  you  know  one  John 
Wharton?  No. — Do  you  not?  he  is  a  hot- 
presser. — I  know  him,  but  I  do  not  wdl' re- 
member his  other  name. — How  long  have  you 
been  acquainted  with  him,  and  how  came  you 
acquainted?  I  cannot  well  tell  you. — How  long 
do  you  think?  I  do  not  know. — What  speeches 
had  you  with  ChiUington  since  you  came  tQ 
town  ?  I  am  not  bound  to  tell  yon  :  but  sir  (af 
I  said  before)  why  do  you  ask  me  all  these  ques- 
tions ?  these  are  nothing  pertinent  to  my  im-  « 
prisonmcnt,  for  I  am  not  imprisoned  for  know- 
ing and  talking  with  such  and  such  men,  but 
for  sending  over  Books;  and  therefore  I  ani 
not  willing  to  answer  you  to  any  more  of  these 
qne>tions,  because  I  see  yon  go  about  by  this 
Examination  t(»  ensnare  me:  for  afeeing  the 
things  for  which  I  am  imprisoned  cannot  bo 
proved  n;rainst  me,  you  will  get  other  matiec 
out  of  my  examination  :  and  therefore  if  you 
will  not  ask  me  about  the  thing  hid  to  mr 
charge,  I  sliall  answer  no  more  :  hut  if  you  will 
ubk  of  that,  I  shall  then  answer  you,  and  da 
answer  that  for  the  thing  for  which  I  am  im- 
pritonefl,  which  is  for  sending  over  books,  I  nni 
clear,  for  I  seht  none;  and  of  any  othc^  matter 
that  you  have  to  accuse  nie  ot,  I  know  it  is 
warrantable  by  the  law  of  God,  and  I  think  by 
the  law  of  the  land,  that  I  may  stand  upon  mj 
just  defence,  and  not  answer  to  your  inicrro^a*. 
lories;  und  that  my  accusers  ou:;ht  to  bt 
brought  face  to  face,  to  justify  what  they  ac- 
cuse me  of.  And  this  is  all  tlie  answer  that  for, 
the  present  I  am  willing  to  niiike  :  and  if  yoQ 
ask  me  of  any  more  things,  I  shall  answer  you 
with  silence. — At  this  he  was  exceeding  angrj-, 
and  said;  there  would  be  a  course  taken  with- 
me  to  make  me  answer.  I  told  him,  I  did  noc 
retard  what  course  they  would  take  with  me  ; 
only  this  I  desire  yttu  to  t:\ke  notice  of,  that  i 
do  not  refuse  to  answer  out  of  any  contempt, 
hut  only  because  I  am  ignorant  of  what  belongs, 
to  an  Examination,  (for  this  is  the  first  timo 
th*t  ever  I  was  examined ;)  and  therefore  I  aoi 
unwillini;  to  answer  to  any  impertinent  ques* 
tions,  for  fear  that  with  my  answer  I  may  do 
myself  hurt. — ^This  is  not  the  way  to  g*  t  liberty : 
I  had  thouirht  you  would  have  answerrd  punc- 
tually, that  so  you  might  have  been  dispatched 
as  shortly  as  mi'jht  he.  I  have  answered  punc- 
tually to  the  thing  for  which  I  ?.in  imprisoned 
and  more  I  am  not  bound  t^  ar.swe  r,  and  for 
my  liberty  I  must  wait  God's  lime. — You  had 
better  answer,  for  I  have  two  Examinations 
wherein  you  are  accused.  Of  what  am  I  ac- 
cused ? — ChiHington  hath  accused  you  for  print- 
ing ten  or  twelve  thou^and  of  books  in  Holland, 
and  that  they  stand  yon  in  about  80/.  and  that 
you  had  a  chambt-r  ut  Mr.  John  Foot*s  at  Delft, 
Where  he  thinks  the  books  were  kept,  and  that 
you  would  have  printeil  the  **  Unmasking  of  the 
Mystery  of  Iniquity,"  irf  you  could  hare  got  % 
true  copy  of  it.  I  do  not 'believe  that  Chilling  * 
ton  said  any  such  things ;  and  if  he  did,  I  know 
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nnd  am  sure,  that  they  are  all  of  them  lies. — 
You  received  money  ot'Mr.  Whartoo  since  jou 
came  to  tt»wu,  did  you  nut  ?  What  it'  I  did  i — it 
was  tbr  bookb?  I  do  not  say  so. — For  what  »ort 
ot'  books  \v.i(»  it  ?  I  do  nat  say  it  was  for  any, 
and  I  have  already  f  Ukwered  you  all  that  fur 
the  present  I  hare  to  answer ;  uud  if  tltat  wiij 
give  you  coDtent*  well  and  fi;ood;  if  not,  do 
what  you  plci\se.^-If  you  » ill  not  answer  no 
more  (here  I  told  liim,  if  I  had  thought  he 
would  have  insisted  upon  such  impertinent  qttes« 
tions,  I  would  not  ha\e  given  him  so  many  an- 
swersj  we  have  power  to  send  you  to  the  place 
frum  whence  you  came.  You  may  do  your 
pleasure,  said  I. — So  he  called  in  anger  for  my 
keeper,  and  gave  him  a  strict  charge  to  look 
well  to  me,  I  said,  they  should  not  fear  my 
runuiuji;  away.  And  so  I  was  sent  down  to  sir 
John  Bunks  himself.  And  after  he  had  read 
«)ver  what  his  man  had  writ,  he  called  me  in, 
aud  iiaid,  I  (.erceive  you  are  unwilling  to  con- 
fess the  truth. 

Lilburn.  No,  sir,  I  have  spoken  the  trutli. 
Sir  John  Banki.  This  is  your  Examination  is  it 
not  ?  What  your  man  hath  writ,  I  do  nut  know. 
—Come  near,  and  see  chat  I  read  it  right.  Sir,  1 
do  not  own  it  tor  my  Lxnroinntiou,  for  your  man 
hath  writ  what  it  pleased  him,  and  bail)  not 
writ  my  answer ;  for  my  answer  was  to  him, 
and  »o  it  is  to  you,  that  for  the  tiling  for  which 
I  am  imprisoned  (which  is  for  sending  over 
Books)  I  am  clear,  for  I  did  not  send  any,  tv&d 
for  any  other  matter  that  is  laid  to  my 
charge^  I  know  it  is  warrantable  by  the  law  of 
God,  and  I  think  by  the  law  of  the  land,  for 
me  to  stand  upon  my  just  defence,  and  that 
my  accusers  ought  to  he  brought  face  to  £ice, 
to  justify  wliat  they  accuse  oie  of:  and  this  is 
mil  that  1  have  to  say  for  the  present.— You 
ni,ust  set  your  hand  to  this  your  Examination. 
I  hescfK:ti  yon,  sir,  pardon  me,  I  will  set  vny 
hand  to  nothing  hut  what  I  have  now  said. — So 
he  look  the  pen  aud  writ,  *  The  examined  is 
'  unwilling  to  answer  to  any  titing  but  that  for 

*  which  he  is  imprisoned.'  Now  you  will  set 
your  hand  to  it;  1  am  nut  willing,  in  regard  I 
do  not  own  that  whidi  your  man  hath  writ ; 
but  if  it  |)leii^e  yoa  to  Jeofl  me  the  pen,  I  will 
write  my  answer,  and  set  rny  hand  to  it.  8o 
he  gave  ine  the  pen,  and  I  bc^uu  to  write  thus: 

*  The  Answer  of  me,  John  Lilburu,  is,'  an(}  here 
he  took  the  pen  from  nie,  and  said  fie^ could 
not  stay,  that  was  suBBcieiu.  Then  one  of  my 
keepei  s  asked  him  if  they  might  have  me  back 
iigaiii  ?  And  he  said  yea;  for  be  had  no  order 
for  my  inlnri;«  loent. 

And  about  ten  or  twelve  days  after,  I  was 
had  forth  tn  Gray»-Inii  agaui  ;  and  when  I 
caaie  there,  I  wba  luul  to  the  Star-Chamber 
office;  and  being  there,  as  the  order  is,  I 
must  enter  my  appearHUce,  they  told  me.  I 
said,  I o  what?  For  I  was  never  served  with 
any  subpoena;  neititer  mbs  (here  any  bill  pre- 
ftrrsti  against  me,  that  I  did  hear  ol'.  One  of 
the  ck'i  k^  t  Id  me,  I  muat  6rst  be  exanuned, 
auil  thoi  s<r  John  %«oitld  make  the  bill.  It 
•••lus  th«  y  had  m  i^oiidtd  nimtter  ag/NUftt  ue 


for  to  write  a  bill,  and  tbenfore  they  wcat 
about  to  make  lue  betray  my  own  umucencj) 
that  so  they  might  ground  the  biU  ttponmyowa 
words :  and  at  ihe  entrance  of  my  apptannce, 
the  cltrk  ami  I  had  a  deal  of  discoune,  (tbs 
particulars  whereof  for   brevity  sake  I  now 
omit ;)  but  in  the  conclusion  he  dt manded  aio- 
ney  ofroe^  }or  entermg  of  my  appearance:  aod 
I  told  him  1  was  hut  a  young  man,  aad  a  pri- 
soner, aud  money  was  not  very  plentilul  wiik 
me,  and  therefore  I  would  not  part  with  any 
money  upon  such  terata.     Well  (said  be)  if  you 
will  not  puy  your  fee,  1  will  dash  out  yoar  name 
again.     Do  whut  you  please  (said  I)  1  care  not 
if  you  do ;  so  he  made  Gompiaitttto  Mr.  Goad, 
the  master  of  the  ofice,  that  I  refused  to  enter 
my  appearance.    And  then  I  was  brought  lie* 
fore  him,  and  he  demanded  of  me  what  toy  bu- 
siness was?  I  told  liim,  I  had  no  business  witb 
him,  but  I  was  a  prisoner  in  the  Fleet,  aad  was 
sent  fur,  but  to  whom  and  to  what  end  i  do  not 
know,  and  thcrefiire  if  lie  had  nothing  to  say  to 
me,  I  had  no  bosineas  with  him.    And  tbea 
one  of  the  clerks  said,  I  was  to  be  exauuued. 
Tiien  Mr.  Goad  said,  tender  him  the  book :  lu 
I  looked  aiiotlier  way,  as  though  I  did  not  im 
ear  to  what  he  said ;   and  then  he  bid  roe  poll 
oflT  my  glove,  and  lay  my  liand  upon  the  bouk. 
What  to  do,  sir?  said  I.    You  must  swear, 
said  he.  To  wliat?  *  That  you  shall  make  tnio 
'  answer  to  all  things  that  are  asked  yoo.' 
Must  I  so,  sir  ?  but  before  I  awear,  I  wUl  know 
to  what  1  must  swear.    As  soon  as  vou  have 
sworn,  you  shall,  b«t  not  betbre.— ^lo  that  I 
answered,  sir,  I  am  but  ayounc  man,  and  do  not 
^«cll  know  «i  hat  belongs  to  the  nature  of  an 
outh,  and  tlierefore  before  I   swear,  I  will  be 
better  adviaed. — Saith  he,  how  old  are  your 
About  SO  years  old,I  toUhios.— You  have  re- 
ceived the  Sacrament,  have  you  not?  Ye«,  ikat 
I  have. — Aud  you  haveheani  the  ministers  de- 
liver God's  word,  have  you  not  ?  I  have  heard 
sermons.  Well  then,  you  know  the  holy  Evan- 
gelists ?   Yes,  that  I  do.— But,  sir,  tho»Kh  I 
nave  received  the  Sacrament,  and  have  heard 
sermons,  yet  it  doth  oot  therefore  folbw  that 
I  am  bound  to  take  an  oath,  which  I  doubt  d 
the  lawfulue^  of.-^Look  you   here,  sakl  lie 
(and  with  that  he  opened  the  houk),  we  desirt 
you  to  swear  by  no  foreign  tbiogt  bet  to  swear 
t.y  the  hfl^  Evaneelisrs.— Sir,  I  do  not  doubt 
or  question  that ;  l  queation  how  lawful  itis  for 
nie  to  swear  to  I  do  nut  know  what. — So  sodm 
of  the  clerks  began  to  reason  with  me,  and  told 
me  every  one  took  that  oath:  and  woold  I  be 
wiser  than  all  other  men  ?  I  told  them,  it  made 
no  matter  to  me  what  other  men  do;  but  be- 
fore I  swear,  I  will  know  better  gronnds  and 
reasons  than  other  men's  practices,  to  oinvioct 
me  of  the  lati  fulness  of.sui  h  an  oat^ ,  to  svear 
I  do  not  know  to  what. — So  Mr.  Goad  hid 
them  hold  their  peace,  he  was  mt  to  contiace 
any  sianN  conscience  of  the  lawtulpcs*  oht^ 
but  only  to  offer  and  tender  it.    Wdl  yuu  i^ks 
iiorjiQ»aaia*4»?  6ir,  1  will  ht-  beitrr  affvi»ed 
first :  Whereupon  there   wi-s  a  njefcsenger  *•  "^ 
to  stf  Jtiha  fiauks^  to  certify  hiiu,  tha  1  nunld 
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not  t9kt  the  Stat^bnmber  ostb;  and  also  to 
know  of  him  what  ah^uld  be  done  with  me.  So 
I  kioktd  I  sboold  he  conwitfied  'close  pntoner, 
or  wont.  And  ahotit  en  hour  after  oame  Mr. 
Cockslieyy sir  Johii*s  cJoef  c^rk ;  What,  said  he, 
Mr.  Lilherny  itneesM  you  will  not  take  joor 
Oath,  to  nmko  true  answer  ?  I  told  him,  I 
would  be  better  advised  before  I  took  sach  an 
oath.  Well  then,  saith  he^yoa  most  go  from 
whence  you  came. 

Upon  Friday  the  9th  of  Febniary,  to  the 
ihorning,  one  of  the  oiiicere  of  the  Fleet  caoie 
to  n^  chambety  and  bid  oie  get  up  and  make 
me  reafiv  to  go  to  the  Star-Chamber- Bar  forth* 
with,  i  having  no  time  to  fit  myself^  made 
me  ready  to  all  haste  to  go.  '  And  being  at  the 
bar,  sir  John  Banks  laid  a  verbal  accusation 
against  me;  which  was,  that  I  refused  lo  m^ 
swer,  and  also  to  enter  my  appearance,  and 
that  I  refiued  to  take  the  Star*Charaber  oath  : 
and  then  was  read  the  affidavit  of  one  Edmond 
ChiUinetoa,  biitton>sellery  made  against  Mr. 
John  Wharton  and  myself:  the  sum  of  which 
was,  that  he  and  1  had  printed  at  Rotterdam^  in 
nolhmd,  Dr.  Bast  wick's  Answer,  and  iiis  Lita- 
ny, and  divers  other  scandalous  Books.  And 
then  afi.er  I  obtained  leave  to  speak,  I  said^ 
My  noble  lords,  as  for  that  affidavit^  it  is  a  most 
false  lye  and  uatrue. 

LordrKttptr,    Why  will  you  not  answer  } 

Liibam.  My  honoorable  lord,  I  have  an- 
swered fully  before  sur  John  Banks  to  all  thincTs 
that  belong  to  me  to  answer  nnto :  and  for 
other  things,  which  concern  other  men,  I  have 
nothing  to  do  with  them.— But  why  do  you  re- 
fuse to  take  the  Star^Cliamber  oath?  Most 
noble  lord,  I  refused  upon  tijis  ground,  because 
that  whea  I  was  eiamined,  though  I  had  liilly 
answered  all  things  that  belonged  to  me  to  an- 
swer unto,  and  had  cleared  myself  of  the  thing 
for  wbidi  I  urn  imprisoned,  which  was  for  send- 
ing Books  out  of  Uulhind,  yet  that  would  not  sa- 
tisfy and  give^conteat,  but  other  things  were  pot 
unto  me,  concerning  other  men,  to  insnare  me, 
and  get  furtluT  matter  against  me ;  which  I 
perceiving  refused,  being  not  bound  to  answer 
to  such  thiixgs  90  do  not  belong  unto  me. 
And  withal  I  perceired  the  oath  to  be  an  oath 
of  inquiry ;  and  for  the  lawfulness  of  which  oath, 
I  have  no  warrant ;  and  upon  these  grounds  I 
did  and  do  still  reltise  the  oath. — ^Upon  this 
some  of  the  king's  counsel  and  some  of  the 
lr>rds  spoke;  Would  I  eondemn  and  contradict 
the  laws  of  the  land,  and  be  wiser  than  oil  other 
men  to  refuse  that  which  is  the  oath  of  the 
court,  admtni&tered  unto  all  that  come  there  ^ 

Lord  Keeper,  Well ;  tender  hire  the  book. 
— I  standing  against  the  prelate  of  Canterbury's 
back,  he  looked  over  his  shoulder  at  me,  and 
bid  me  OuU  oflF  my  glove,  aud  lay  my  hand  upon 
the  book.  Unto  whom  I  replied.  Sir,  I  will  not 
^  5«vear;  and  then  directing  my  speech  imto  the 
lords,  I  said,  Most  honourable  and  noble  lonJs, 
with  all  reverence  and  submissioB  unto  your 
honoul*s;  submitting  my  body  unto  your  lord- 
ships pleasure,  and  whatsoever  you  please  to 
upon  it^  yetuust  I  refoK  m  oath. 
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My  Lordfiy  said  the  Arch  Pkelaie,  (in  a  de* 
riding  manner)  do  yoa  bear  him  f  he  aaith,  with 
alt  reverence  and  suhmissioa  he  tetbsetii  lh« 
oath. 

WeU»  coaey  oeme,  (said  my  Lord  Keeper)^ 
submit  yourself  onto  the  court. 

JJlkum,  Most  noble  lords,  with  all  willing- 
ness,! submit  my  body  unto  your  honours  plea- 
sure ;  but  for  any  other  submission,  most  ho* 
nouraUe  lords^  I  am  conscious  aoto  myself 
that  I  have  done  nothing  that  doth  deserve  a 
convention  before  this  illustrious  assembly  i 
and  therefore  for  me  to  submit  it  to  sobsntt  I 
do  not  know  wherefore. 

Earl  of  Dorset.  My  lords,  this  is  ene  of 
their  private  spirits ;  do  you  hear  him,  how  he 
stands  in  his  own  justification  ?  Well,  my  lorda^ 
said  tlie  great  prelate,  this  fellow  (meaning  me^ 
hath  been  one  of  the  notoriousest  dispersers  ot' 
libellous  Books  tliat  is  in  the  kingdom ;  and  that 
is  tlse  father  of  them  all  (pointing  to  old  Mr. 
Whartoa). 

LUiurn.  Sir,  I  know  you  are  not  able  to 
prove,  and  to  make  that  good  which  yoo  have 
said. — i  have  testimony  of  it,  said  he.  Then^ 
said  i,  produce  them  in  the  face  of  the  open 
court,  that  we  may  see  what  they  have  to  ac- 
cuse me  of;  and  I  am  ready  here  to  answer  for 
myself,  and  to  make  my  just  defence. — ^Wilh 
this  he  was  silent,  and  said  not  one  wofd  mortt 
to  me ;  and  then  thev  asked  my  fellow  soldier, 
old  Mr.  Wharton,  whether  he  would  take  the  ^ 
Oath ;  which  he  refused^ and  began  to  tell  them 
of  the  Birimp's  croelty  towards  him ;  and  that 
they  had  had  him  in  five  several  prisons  within 
these  two  years,  for  refusing  the  Oath. — And ' 
then  there  was  silence ;  after  which  was  read 
hew  the  court  had  proceeded  against  some  that 
had  harboured  Jesilits  aud  oeminafy-pfiestr* 
(those  traitors)  who  refused  to  he  examined 
upon  oath ;  and  in  regard  that  we  refused  Uke^ 
wise  to  be  examined  upon  oath,  it  was  fit,  they 
said,  that  we  should  be  proceeded  against,  as 
they  vrere.  So  they  were  the  precedent  by 
which  we  were  censured,  tliough  their  cause 
and  oers  be  much  unlike,  in  regard  theirs  were 
little  better  than  treason;  but  our  crime  was  so 
far  fmra  treason  that  it  was  neitlier  against  the 
glory  of  God,  the  honour  of  the  king,  the  laws  of 
the  laod,  nor  the  ^ood  of  the  coaunoii  wealth :  but 
rather  for  the  maintaining  of  the  honour  of  tliem 
all,  as  all  those  that  read  the  books  without  par- 
tial aflfeetions  and  prejudicate  hearts  can  wit* 
ness  and  declare ;  and  if  the  books  had  had  any 
treason,  or  any  thing  against  the  law  of  the  land 
in  them,  yet  we  were  but  supposedly  guilty ;  for 
the  things  were  never  fully  proved  against  us. 
Imleed  there  were  two  Oatns  read  in  court, 
which  they  said  were  sworn  against  us  by  one 
man,  but  ^e  was  never  brought  face  to- face,  and 
in  both  his  oaths  he  hath  forsworn  himself,  as 
in  many  particulars  thereof  we  are  both  able  to 
make  good. — In  tlie  conclusion,  my  Lord  Keep^ 
er  stood  up,  and  said,  My  Lords,  i  hold  it  fit, 
that  they  should  be  both  for  their  contbmpt 
committed  close  prisoners  till  Tuesday  next; 
and  if  they  do  not  conform  themselves  betwixt 


this  and  then  to  take  the  Oath^  and  yield  to  be 
ex  irnined  before  Mr.  Goad,  th^n  that  they 
shiiU  be  i»rought  hither  again,  and  censured,  and 
ma(ie  an  exuiiiplc.  Unro  which  they  all  agreed; 
ami  an  we  were  committed  close  prisoners, and 
no  friends  admitted  to  come  anto  us. 


In  Camera  Stellat'  coram  Concilio  ibidem  9. 
die  Fehr.  anno  13  Car.  regis. 

^  Upon  Iniormu  ion  tiiis  day  to  this  honour- 
able c<mrt,  tty  sir  Joiin  Banks,  knight,  his  ma- 
jes»iy's  Attorney  f nrneral,  That  John  Liiburn 
nnri  JoU<i  Wharton,  who  are  noiv  at  the  bar 
of  this  court,  were  the  24 ih  of  January  last 
ordered  to  he  examined  upon  Interrosntories 
t(iaciiinn  their  unlawful  priutinK,  publishing, 
and  (iisptTsing  of  libellous  and  seditious  Books, 
contrary  to  the  decree  of  this  Court,  which 
was  veriiie<l  by  athdavit:  and  being  brought 
up  to  the  oliice  to  appear  and  be  examined 
accordin^iVt  the  said  1  Jlhurn  refused  to  ap- 
pear, and  both  of  them  denied  to  take  an  Oath 
to  pake  answer  to  Interrogatories,  as  appears 
by  Certificate  of  Mr.  Goad :  it  was  humbly 
prayed  tuat  their  appearance  may  he  recorded, 
they  bejRg  now  present  in  court,  and  that  they 
may  now  have  their  oaths  tendered  unto  them ; 
which  if  .they  siiall  refuse  to  trike,  that  then 
this  court  will  proceed  to  a  censure  at^ainst 
them  for  their  high  contempt  therein,  as  hath 
been  used  in  like  cases,  wliich  the  court  held 
ht:  and  hath  therefore  ordered.  That  their  ap- 
pearance shall  he  recorded,  as  is  desired.  And 
tor  that  the  said  Delinquents  do  now  again 
most  contemptuously  refuse  to  take  their  Oaths 
now  tendered  to  them  in  open  court,  their 
lordships  liave  further  ordered.  That  the  said 
Lilburu  and  VVlinrton  shall  be  remanded  to 
the  pri-iOa  of  the  Fleet,  there  to  remain  close 
prisoners  until  they  conform  themselves  in 
obedieucc  to  take  their  oaths,  and  be  exa- 
mined; and  that  unless  they  do  take  their 
oaths,  and  yield  to  be  exaiuined  hy  Monday 
night  next,  their  lard:ihips  will,  on  the  last  sit* 
tJQ}c  of  this  term,  proceed  to  censure  against 
them  for  their  contempts  therein,  as  is  de- 
sired.' 

And  upon  Monday  after  we  were  had  to 
Gray*s-Inn,  and  I  being  tlie  first  there,  Mr. 
Goad  said  (o  me^  according  to  tlie  lords  order 
upon  Friday  last,  I  l^nve  sent  for  you  to  lender 
the  Oaih  unto  you. — Sir,  I  beseech  you,  l«t  me 
hear  the  lords  order.  So  he  caused  it  to  be  read 
unto  me,  and  then  tendered  me  the  book.  Well, 
sir,  said  i,  I  am  of  the  same  mind  I  was ;  and 
uichal  I  understand,  tliat  this  Oath  is  one  and 
the  same  with  the  High  Commission  Oath, 
which  Oath  I  know  to  be  both  against  the  law 
of  God,  and  the  law  of  the  land;  and  therefore 
in  brief  1  dare  nut  take  the  oath,  though  I  su^er 
death  for  the  refusal  of  it.  Well,  said  he,  I  did 
nut  send  for  you  to  dispute  with  you  about  the 
lawfulness  of  it,  but  only  according  to  my  place 
to  tender  it  unto  you,— -5Sir,  I  dare  not  take  it, 
though  I  lose  my  life  for  the  refusal  of  it.  So 
he  said,  he^  had  no  more  to  say  to  me ;  and  I 
took  my  leave  of  biro^  «ud  came  away.    And 
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after  that,  came  the  old  man,  Mr.  Wharton, 
and  it  w«8  tendered  anto  bka,  which  he  re(as< 
cd  to  take  :  ^and,  as  he  hath  told  me,  be  de- 
clared unto  him  how  tlie  buhops  had  him  ei^ht 
times  in  prison  for  the  refusal  of  it,  and  be  had 
suffered  the  bishops  merciless  cruelty  for  many 
years  together,  aiid  he  would  now  never  tak< 
it  as  long  as  he  lived ;  and  withal  told  him, 
that  .if  there  were  a  cart  ready  at  the  door  to 
carry  him  to  Tyburn,  he  would  be  hanged,  be- 
fore ever  he  would  take  it.  And  this  was  that 
day's  business.  , 

Upon  the  next  morning,  Feb.  13,  about  seven 
a-clock,  we  were  had  to  the  Scar-Chainber  Bar 
again,  to  receive  our  Censure;  and  stood  at 
the  bar  about  two  hqors  before  sir  John  Banks 
came:  but  at  last  he  began  his  accusalioa 
against  us,  that  we  did  still  continue  in  bur 
former  stubbornness.  And  also  there  was  ano- 
ther Athdavit  of  the  foresaid  Edmund  Chilling- 
ton's  read  against  us;  the  sum  of  which  wa'. 
that  I  had  confessed  to  him,  that  I  had  printed 
Dr.  Bastwick's  **  Answer  to  sir  John  Banks's 
Information,^'  and  his  *'*  Litany ;"  and  another 
Book,  "  An  Answer  unto  certain  Objections;" 
and  another  Book  of  his  called,  "  The  Vanity 
and  Impiety  of  the  old  Litany  ;"  and  that  I  had 
divers  other  books  of  Dr.  Bastwick'a  a-printin«;. 
And  that  Mr.  John  Wharton  had  been  nt  the 
charges  of  printing  a  Book  called,  *'  A  Bret  iaie 
'*  of  the  Bishops  late  Proceedings  ;**  and  ano- 
ther Book,  called  "  Sixteen  new  Queries,"  and 
divers  other  factious  Books:  and  that  ooe 
James  Ouldam,  a  turner  in  Westminster-bail, 
had  dispersed  divers  of  these  Books.  Then  I 
said  after  this  manner :  Most  noble  lords,  I  be> 
seech  your  honours,  that  you  would  be  plea^4^i 
to  give  me  leave  to  speak  for  myself,  and  to 
make  my  just  defence;  and  I  shall  labour  S9 
to  order  my  speeches,  that  I  shall  not  give  your 
honours  any  just  distaste;  and  withal  slialt  do 
it  with  as  much  brevity  as  I  can.  So  bavitig 
obtained  my  desire,  I  began  and  said,  My  lord>, 
it  seems  there  were  divers  Books  sent  out  ot 
Holland,  which  cante  to  the  hands  of  one  Ed- 
mund Chillington,  who  made  this  Atiidavit 
against  us  ;  and,  as  I  understand^  be  delivered 
divers  of  these  Books  unto  one* John  Chiiborae, 
bervant  to  this  old  man  Mr.  Wharton ;  and  his 
master  being  in  prison,  he  dispersed  divers  of 
them  for  the  foresaid  Chillington's  use;  wber^ 
upon  tlie  Books  were  taken  in  his  custody :  he 
being  found  dispersing  of  them,  goes  to  one 
Smith,  a  taylor,  m  Bridewell,  (as  I  am  inform- 
ed) and  de!>ires  him  to  get  his  peace  made  with 
the  bishops.  Whereupon  he  covenants  with 
some  of  the  bishops  creatures  to  betray  ine  into 
their  hands,  being  newly  come  out  of  Holland, 
which,  (as  he  said)  did  send  over  these  Books. 
So,  my  lords,  he  having  purchased  his  owa  li- 
berty, lays  tlie  plot  for  betraying  me,  and  I  wa» 
taken  by  a  pursuivant  and  four  others  of  l»i» 
assistants,  walking  in  the  streets  with  the  &re- 
said  John  Chilburne,  who  had  laid  and  con- 
trived the  plot  before  (as  I  am  able  to  make 
good ;)  and  the  next  rooming  I  was  conaiaitted 
by  sir  John  Lamb  to  the  Gate-house.  No^i  ^J 
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lords,  I  do  protest  before  jour  honoars  on  the 
word  of  a  Christian^  that  I  did  not  send  over 
these  Books,  neither  did  I  know  the  ship  that 
brought  them,  nor  any  that  belongs  to  the  ship, 
nor  to  my  knowledge  did  never  see  with  my 
eyes,  either  the  ship,  or  any  that  belongs  unto  it. 
— And  heing  at  the  Gate-bouse,  I  was  removed 
(by  six  of  your  honours)  to  the  Fleet,  at  which 
time  the  said  ChiUington  was  removed  from 
Bridewell  to  Newgate ;  and  being  kept  close 
there,  he,  by  their  threats  and  persuasions,  and 
the  procuring  of  his  own  liberty,  goes  and  ac- 
cuses me  for  printing  ten  or  twelve  thousand 
Books  in  Holland.  And  at  my  examination 
before  sir  John  Banks,  I  cleared  myself  of  that ; 
and  upon  Friday  last  he  made  an  Affidavit 
against  roe,  in  which  he  hath  most  falsly  for- 
sworn himself,  and  to-day  he  hath  made  ano- 
ther, which  is  also  a  most  false  untruth :  and 
withal,  my  lords,  he  is  known  to  be  a  notorious 
lying  fellow,  and  hath  accused  roe  for  the  pur- 
chasing of  his  own  liberty)  which  he  hath  got. 
And  therefore,  I  beseech  your  honours,  to  take 
it  into  yoUr  serious  consideration,  whetlier  I  am 
to  be  censured  upon  such  a  fellow's  Affidavit  or 
no. 

Then  said  the  Lord-Keeper,  Tl)ou  art  a  mad 
fellow,  seeing  things  are  thus,  that  thou  wilt 
not  take  thine  Oatli,  and  answer  truly. 

My  honourable  lord,  I  have  declared  unto 
yotj  the  real  truth;  but  for  the  oath,  it  is  an 
u:\tli  of  inquiry,  and  of  tlie  same  nature  as  tlie 
l]igli«0)mniission  Oath ;  which  oath  I  know  to 
be  uidawful ;  and  withal  I  find  no  warrant  in 
the  Word  of  God  for  un  oath  of  inquiry,  and  it 
ought  to  be  the  director  of  me  in  all  thmgs  that 
I  do :  and  therefore,  my  lords,  at  do  himd,  1 
dare  not  take  the  oath.  (When  I  named  the 
Word  of  Got!,  the  court  began  to  laoph,  as 
though  they  had  had  nothing  to  do  with  it.) 
My  lord*  (said  Mr.  Goad)  he  told  me  ytsierday, 
lie  durst  not  take  the  oath,  though  he  sulTered* 
death  for  the  refusal  of  it.  And  with  that  my 
Lord  Privy-Seal  spoke  :  Will  you  (said  he)  lake 
your  oatii,  that  that  which  you  have  said  is 
true  }  My  lord  (said  I)  I  am  but  a  young  man, 
and  do  not  well  know  what  belongs  to  the  na- 
ture of  an  oath,  (4)ut  that  which  I  have  said,  is 
a  real  truth)  but  thus  much;  by  God's  appoint- 
ment, I  know  an  o:uh  ought  to  be  the  end  of 
all  controversy  and  strife,  Heb.  6,  16.  and  if  it 
mi^ht  be  so  in  this  my  present  cause,  I  would 
sately  take  my  oath,  that  what  I  have  said  is 
true.  So  they  spoke  to  the  old  man,  my  fellow- 
partner,  and  asked  him  whether  he  would  take 
the  oath  ?  So  he  desired  them  to  e^ive  him  leave 
to  .•^peak  ;  and  he  began  to  thunder  it  out  against 
the  Bishops,  and  told  them,  they  required  three 
oaths  of  the  king's  subjects ;  namely,  the  oath 
of  Churchwardenship,  and  the  oath  of  Canoni- 
cal Obedience,  and  the  oath  ex  officio ;  which 
(said  he^  are  all  ai^ainst  the  law  of  the  land,  and 
by  which  they  deceive  and  perjure  thousands  of 
the  king's  subjects  in  a  yeur.  And  withal,  my 
lords,  (said  he)  there  is  a  maxim  in  divinity, 
that  we  should  prefer  the  glory  of  God,  aiid 
the  good  of  our  king  and  couutry,  before  oar 


own  lives.  But  the  Lords  wondering  to  hear 
tlie  old  man  begin  to  talk  after  this  manner, 
commanded  him  to  hold  his  peace,  and  to  an- 
swer them,  whether  he  would  take  the  oath  or 
no?  To  whicli  he  replied,  and  desired  them  to 
let  him  talk  a  little,  iind  he  would  tell  them  by 
and  bye.  At  which  all  the  Court  burst  ^ut  a- 
laughing;  hut  they  would  not  let  him  goon, 
but  commanded  silence  (which  if  they  would 
have  let  him  proceed,  he  would  have  so  pep* 
pered  the  Bishops,  as  they  were  never  ii>  their 
lives  in  an  open  court  of  judicature.)  S<i  they 
asked  us  again,  whether-  we  would  take  the 
oath?  Which  we  both  again  refused ;  and  withai 
I  told  them,  that  for  tite  reasons  before  I  durst 
not  take  it.  Then  they  said,  they  would  pro- 
ceed to  censure.  1  hid  them  do  as  they  pleased, 
for  I  knew  myself  innocent  of  tlie  thing  for 
which  I  was  imprisoned  and  accused  ;  but  yet, 
notwithstanding,  did  submit  my  body  to  their 
honours  pleasure.  So  they  censured  us  600/. 
a- piece;  and  then  stood  up  judge  Jones,  and 
said,  It  was  fit,  that  I  being  a  young  man,  for 
example  sake,  should  have  some  corporal  pu- 
nishment indicted  upon  me.  So  my  Censure 
was  to  be  whipt,  but  neither  time  nor  -place 
allotted.  And  for  the  old  man,  in  regard  of  his 
age,  being  85  years  old,  they  would  spare  his 
corporal  punishment,  though  (said  they)  be  de- 
serves it  as  well  as  the  other  (meaning  me,)  yet 
he  ^ould  stand  upon  the  pillory :  but  I  could 
not  understand  or  perceive  by  my  ceusure,.that 
I  was  to  stand  upon  the  pillory.  And  when  I ' 
came  from  the  bar,  I  spoke  in  an  audible  voiced 
and  said,  My  lords,  I  beseech  God  to  bless 
your  honours,  and  to  discover  and  make  known 
unto  you  the  wickedness  and  cruelty  of  the 
prelates. 

In  Camera  Stellata  coram  Concilio  ibidem  13 
die  Febr.  anno  decimo  tcrtio  Car.  regis. 

'  Whereas,  upon  Information  to  this  Court 
the  ninth  of  this  instant  February,  by  sir  John 
Banks  knight,  his  majesty's  Attorney-General, 
that  John  Dlburn  and  John  Wharton,  then 
present  at  the  bar,  were  the  24th  of  Jairuary 
last  ordered  to  be  examined  upon  luterroga- 
tories  touching  their  unlawful  printing,  im- 
porting, publishing,  and  dispersing  of  libellous 
and  seditious  Books,  coutrary  to  the  Decree 
of  this  court,  which  was  verified  by  Affidavit ; 
and  being  brought  up  to  the  office  to  appear 
and  be  examined,  the  said  Li  Ilium  i;efused  to 
appear,  and  botli  of  them  denied  to  take  an 
oath  to  make  some  answer  to  interrogatories, 
as  appeared  by  the  certificate  of  Mr.  Goad, 
deputy-clerk  of  this  court :  the  .court  did  on 
that  clay  order,  that  their  appearances  should 
be  recorded,  they  being  present  in  court  as 
aforesaid ;  and  that  in  respect  the  said  de« 
linqucnts  did  then  again  contemptuously  re- 
fuse to  take  tlieir  oaths  tendered  to  them  in 
open  court,  they  should  be  remanded  to  the 
prison  of  the  Fleet,  there  to,  remain  close  pri- 
soners, until  they  conformed  themselves  in 
obedience  to  take  their  oaths  and  be  examin- 
ed ;  and  that  unless  they  did  t^e  their  outhg^ 
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and  jield  to  ba  examined  by  MQnday-iiigbt 
tuixt  cImr  nest  following^  and  now  last  past, 
tbeir  lordships  would  on  this  skting-daj  pro- 
ceed to  a  censure  against  them  for  their  eon- 
tempts  therein.  Now  this  daj  the  said  lii- 
byrii  and  Wharton  being  again  brooght  to  the 
bar,  his  majesty's  said  attorney  informed  this 
lionoutable  court,  that  they  still  continued  in 
their  former  obstinacy,  and  contemptuously 
nfijsed  to  take  their  oaths,  to  make  true  an- 
swer to  the  interrogatories,  although  they  had 
been  sent  for,  and  tbeir  onthf  assented  to  be 
given  unto  them  by  Mr.  Oond,  deputy  clerk 
of  this  conrt,  who  now  certified  the  same  in 
court !  and  therefore  his  majesty*8  said  Attor- 
ney humbly  pieiided  on  his  majesty's  behalf, 
that  tlieir  lordships  would  now  proceed  to 
censure  against  the  said  delinquents,  for  their 
great  contempts  and  disobedience  therein. 
Wherenpon  their  lordships  endeavoured,  by 
fair  persuasions,  to  draw  them  to  conformity 
and  obedience,  and  wiibal  ofliered,  that  if 
they  yet  would  submit  and  take  their  oaths, 
their  lordships  would  accept  thereof,  and  not 
proceed  to  censure  against  them.  But  such 
was  the  insufferable  disobedience  and  con- 
tempt of  the  said  delinquents,  that  they  still 
persisted  in  their  former  obstinacy,  and  wil- 
fully refused  to  take  their  oaths.  In  respect 
whereof  the  whole  court  did  with  unanimous 
consent,  declare  and  adjudge  the  said  Lit  burn 
and  Wharton  guilty  of  a  very  hi^h  comtempt 
and  offience,  of  dangerous  consequence  and 
evil  example,  and  worthy  to  undergo  very 
sharp,  severe,  and  exemplary  censure,  which 
might  deter  others  from  the  like  presnmp- 
tnous  boldness  in  refusing  to  take  a  legal 
oath ;  without  which,  many  great  and  cxorbi* 
tant  offences,  to  the  prejudice  and  danger  of 
his  majesty,  his  kingdoms,  and  loving  suVpects, 
might  go  away  undiscovered,  and  unpunished. 
And  therefore  tbeir  lordships  have  now  order- 
ed, adjudged,  and  decreed.  That  the  said 
Lilburn  and  Wharton  shall  be  remanded  to 
the  Fleet,  there  to  remain  until  they  conform 
themselves  in  obedience  to  the  orders  of  this 
court,  and  that  they  shall  pay  500/.  a-piete 
for  their  several  fines  to  hia  majesty's  use ; 
and  befjre  their  enlargements  out  of  the 
Fleet,  become  bound  with  good  sureties  for 
their  good  behaviour.  And  to  the  end  that 
others  may  be  the  more  deterred  from  during 
to  offend  in  the  like  kind  hereafter,  the  court 
hath  further  ordered  and  decreed,  That  the 
said  John  iilbum  shall  be  whipt  through  the 
streets,  from  the  prison  of  the  Fleet  unto  the 
piBory,*  to  be  erected  in  such  time,  and 
place,  as  this  court  shall  hold  fit  and  direct : 
and  that  both  he  and  the  said  Wharton  shall 
be  both  of  them  set  in  the  said  pillory,  and 
from  thence  be  returned  to  the  Fleet,  there 
to  remain  according  to  this  decree.' 
After  our  Censure,  we  had  the  liberty  of  the 
prison  for  a  few  days ;  but  the  old  man,  my 

*  ThB  piltory  was  phced  between  Westmin- 
rter-HaM  Gate  and  the  9tar-€hamb€r. 


fUlow-ptrtner,  went  to  the  warden  of  the  Fleer, 
and  told  him  the  sum  of  that  which  be  in- 
tended in  the  Star-Chamber,  to  have  spoken 
against  the  Bishops,  if  the  lords  would  have  let 
him.  He  told  the  warden,  how  the  Bishops 
were  the  greatest  tyrants  that  ever  were  since 
Adam's  creation;  and  that  they  were  more 
cruel  than  the  Cannibals,  chose  men-eaten; 
for,  said  he,  they  presently  devour  men,  and 
pot  an  end  to  their  pain,  but  the  Bishops  do  it 
by  degrees,  and  are  many  years  in  exercising 
their  cruelty  and  tyranny  upon  those  that  stand 
out  against  them ;  and  tnerefore  are  woi^se  than 
the  very  Cannibals,  he. 

Thb  came  to  the  Lords  of  the  Council's  ears, 
whereupon  we  were  the  next  Monday  after 
brou^t  both  together,  and  locked  up  dose 
prisoners  in  one  chamber,  without  any  order 
or  warrant  at  all,  but  only  Warden  Ingram's 
bare  command  and  pleasure.  But  tlie  old  man, 
about  three  weeks  af\er,  made  a  Petition  to  the 
Lords  of  the  Council,  that  lie  might  have  some 
liberty;  axKl  being  very  weak,  more  likely  to 
die  than  to  live,  he  had  his  liberty  granted  till 
the  Term :  buL  I  do  stilJ  remain  close  prisoner. 

Upon  Wednesday  the  18th  of  April,  1638, 1 
was  cruelly  whipped  through  the  streets  to 
Westminster,*  and  at  the  last  came  to  the  Pil- 
lory, where  I  was  unloosed  from  the  cart,  and 
having  pot  on  some  of  my  clothes,  went  to  the 
tavern,  where  I  staid  a  pretty  while  waiting 
for  my  surgeon,  who  was  not  yet  come  to  dress 
me ;  where  were  many  of  my  friends,  who  es- 
eecdingly  rejoiced  to  see  my  courage,  that  the 
Lord  had  enabled  me  to  undergo  my  paoisb- 
ment  so  willingW^ 

I  having  n  desire  to  retire  into  a  pn'rtte 
room  from  the  multitude^  of  people  that  were 
about  me,,which  made  me  like  to  faint ;  I  had 
not  been  there  long,  but  Mr.  Light  bourne,  the 
tipstaff*  of  the  Star-Chamber,  came  unto  me« 
saying,  4be  lords  sent  him  to  me.  to  know  if  t 
would  acknowledge  myself  to  be  in  a  fimlt,  and 
then  he  knew  what  to  say  unto  me.  To  whom 
I  replied,  Hove  their  honours  caused  me  to  he 
whipped  from  the  Fleet  to  Westminster,  and 
do  they  now  send  to  know  if  I  will  acknow- 
ledge a  fault }  They  should  haire  done  this  be- 
foi*e  I  had  been  whipped;  for  now,  seeing  I 
have  undergone  the  greatest  part  of  my  punish- 
ment, I  hope  the  Lord  will  assist  me  to  go 
through  it  sdl :  and  beside,  iff  woulij  have  done 
this  at  the  first,  I  needed  not  to  have  come  to 
this :  but  as  I  told  the  Loids  when  I  was  be* 
fore  them  at  the  bar,  so  I  desire  you  to  tell 
them  again,  that  I  am  not  conscious  to  m^rself 
of  doing  any  thing  that  deserves  a  submisstnni 
but  yet  I  do  willingly  submit  to  their  lordships 
pleasures  in  my  censure.  He  told  me,  if  I 
would  confess  iny  fkolt,  it  would  save  me  a 
standing  in  the  Pillory :  otherwise,  I  mutt  un- 
dergo the  bortlien  of  it. 

•  And  as  the  cart  drew  hhn  aloi^,  he  re- 
peated several  tests  of  Scriptnrei  ana  tilkcd 
enthunattically  to  tlMi  people. 
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my  soul  upon  such  an  object  of  beautj,  ami- 
ableness,  and  excelleiicYi  as  is  as  permanent 
aiid  endurable,  an  eternity  itself;  namely,  the 
personal  excellency  of  the  Lord  Jesus  Ciirist, 
the  sweetness  of  whose  pref^ence  no  alHictioa 
can  ever  be  able  to  wrest  out  of  my  soul. 

**  Now,  while  I  was  in  Holland,  it  seems  there 
were  divers  Books  of  that  uoble  and  renowned 
Dr.  John  Bastwick  sent  into  England,  which 
came  int*  the  hands  of  one  Edmund  Chilling* 
ton  ;  for  the  &endin£  over  of  which  I  was  taken 
and  apprehended,  the  plot  being  before  laid  by 
one  John  Chilburne  (whom  I  supposed,  and 
took  to  be  my  friend),  servant  to  my  old  ieU 
low-soldier,  Mr.  John  Wharton,  living  in  Bow- 
lane,  after  this  manner.  I  walking  in  the  street 
with  the  said  John  Chilburne,  was  taken  by  the 
pursuivant  and  his  men;  the  said  John,  as 
I  verily  believe,  having  given  direction  to  them 
where  to  stand,  and  he  himself  was  the  third 
man  that  laid  hands  nn  me  to  hold  me. 

"  Now,  at  my  censure  before  the  Lords,  I 
there  declared  upon  the  word  of  a  Christian, 
that  I  sent  not  over  those  Books,  neither  did  I 
know  the  ship  that  brought  them,  nor  any  of 
the  men  that  belonged  to  the  ship,  nor  to  my 
knowledge  did'I  ever  see  either  ship,  or  any 
appertaining  to  it  in  all  my  days.  Besides  tliis, 
I  was  accused  at  my  examination  before  the 
king's  Altornev,  at  his  clmmber,  by  the  said 
Edmund  Chilfingion,  button-seller,  hving  in 
Cannou-strcet,  near  Abchurch-Iane,  and  late 
prisoner  in  Bridewell  and  Newgate,  for  printing 
10  or  1^,000  Books  in  Holland;  and  that  I 
would  have  printed  the  '  Unmasking  tlie  Mys- 
tery of  Iniquity,*  if  I  could  have  gotten  a  crue 
copy  of  it;  and  that  I  had  a  chamber  in  Mr. 
John  Foot's  bouse  at  Delfr,  where  he  thinks 
the  books  were  kept. 

"  Now,  here  I  declare  before  you  all,  upon 
the  word  of  a  suffering  Christian,  that  he  might 
as  well  have  accused  me  of  printing  100,000 
b(K)ks,  and  the  one  been  as  true  as  the  other. 
And  for  the  printing  the  '  Unmasking  the  Mys- 
'  tery  oT  Iniquity,'  upon  the  word  of  an  honest 
man,  I  never  saw,  nor  to  my  knowledge  beard 
of  the  book,  till  I  came  back  again  into  Eng- 
land. And  for  my  having  a  chamber  at  Mr.. 
John  Foot*s  house  at  Delfb,  where  he  tliinks 
the  books  were  kept ;  I  was  so  fur  from  having 
&  chamber  there,  as  I  never  lay  in  his  houso 
but  twice  or  thrice  at  the  most :  and  upon  the 
Inst  Friday  of  the  last  term,  I  was  brought  to 
the  Star-Chamber  Bar,  where  before  me  was 
read  the  said  F^lmund  Chillingtoirs  Affidavit, 
upon  oath  against  Mr.  John  'tVharton  ^ud  my^ 
self ;  the  sum  of  which  oath  was,  That  he  and 
I  had  printed,  at  Rotterdam  in  Holland,  Dr. 
Bastvvick*s  'Answer,'  and  his  '  Ltiany,'  with 
divers  other  scandalous  books. — Now,  here 
again  I  sp^ak  it  in  the  presence  of  God,  and  all 
you  that  hear  me,  that  Mr.  VVharton  SMd  I 
never  joined  tosreiher  in  printing  either  these, 
or  anv  othtr  boo!<8  whatsoever ;  neither  did  I 
receive  any  money  from  him  toward  the  print* 
iiig  any. 

'*  Withal;  in  his  fint  oath,  be  pereippcorlly 


Well,  said  I,  I  regard  not  a  little  outward 
flisgrace  for  the  cause  of  my  God ;  I  have  found 
already  th  it  sweetness  in  Itim,  in  whom  I  have 
believed,  that  through  his  8tren|;th,  I  am  able 
to  undergo  any  thing  that  shall  be  inflicted  on 
me :  but  uieihinks  that  I  had  very  hard  mea> 
sure,  tfuit  I  should  be  condemned  and  thus 
punished  upon  two  Oaths,  in  which  the  party 
lias  most  t'alsely  forsworn  himself;  and  because 
I  would  not  take  an  oath  to  betray  mine  own 
innocence.  Why,  Paul  found  more  mercy  from 
the  heathen  Roman  Governors,  for  they  would 
uot  put  him  to  an  oath  to  accuse  himself,  but 
suiFered  him  to  make  the  best  defence  he  could 
far  himself:  neither  would  they  condemn  him, 
before  his  accusers  and  he  were  brougiit  face 
to  face,  to  justify,  and  fully  to  prove  their  ac- 
cusation :  but  the  Lords  have  not  dealt  so  with 
me,  for  my  accusers  and  I  were  never  brought 
face  to  face,  to  jibtity  their  accusation  against 
me.  It  is  true,  two  false  oaths  were  sworn 
against  me,  and  I  was  thereupon  condemned  ; 
and  because  I  would  not  accuse  myself.  And 
so  he  went  away,  and  I  prepared  myself  for  the 
Pillory,  to  which  I  went  with  a  ioyful  courage; 
and  when  I  was  upon  it,  I  made  obeisance  to 
the  lords,  some  of  them,  as  I  suppose,  looking 
out  at  the  Star-Chamber  window  towards  me. 
And  so  I  put  my  neck  into  the  hole,  which  be- 
ing a  great  deal  too  low  for  me,  it  was  very 
painful  to  me,  in  regard  of  continuance  of  the 
lime  that  I  stood  on  the  pillory,  which  was 
about  two  hours ;  my  back  beiog  also  very  sore, 
and  the  sun  shining  so  exceeding  hot,  and  the 
Tipstaff- man  not  suffering  me  to  keep  on  my 
hat  to  dc^fend  my  head  from  the  heat  of  the  sun, 
so  that  I  stood  there  in  great  pain :  yet  throueh 
tlie  strength  of  my  God  I  underwent  it  with 
courage,  to  the  very  last  minute ;  and  lifting; 
up  my  heart  and  spirit  unto  my  God,  I  begau 
to  speak  after  this  manner : 

"  My  Christian  Brethren ;  To  all  you  that 
love  the  Lord  Jesus  Christ,  and  desire  that  hp 
should  reigu  and  rule  iu  your  hearts  and  lives, 
to  you  especially,  and  to  as  mmiy  as  hear  me 
tliiii  day,  I  direct  my  speech.  I  stand  here  in 
,  the  place  of  ignominy  andshume;  yet  to  me  it 
is  nut  so,  but  I  own  and  embrace  it,  as  the 
welcome  Cross  of  Christ,  and  as  a  badge  of 
mv  Chri-tian  Profession:  I  have  been  already 
whipped  froin  the  Fleet  to  this  place,  by  virtue 
of  a  Censure  from  the  honourable  Lords  of  the 
St^ir-Chamber ;  the  cause  of  ray  Censure  I  shall 
declare  unto  you  as  briefly  as  I  can. 

"  The  Lord,  by  his  special  hand  of  Provi- 
dence, 50  ordered  it,  that  not  long  ago  I  was 
in  Holland,  \^  here  I  was  like  to  have  settled 
myself  in  the  course  of  trading,  that  might  have 
brjui;ht  nic  iu  a  pretty  large  portion  of  earthly 
things,  (after  which  my  heart  did  too  much 
run) :  hut  the  Lord  haying  a  better  portion  in 
«t'»re  for  me,  and  more  durable  ricl<es  to  bestow 
upon  my  soul,  by  the  same  hand  pf  Providence, 
brought  nie  back  again,  and  cast  me  into  e<isy 
affliction,  that  thereby  I  might  ite  weaned  from 
the  world,  and  see  the  viuiity  and  emptiness  of 
all  things  thereiu.     And  he  hath  now  pitched 

VOL.  JII. 
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swore,  that  we  had  pritited  them  nt  Hotter- 
dam  :  unto  which  I  like^^ise  say,  That  he  hath 
in  this  particular  foi-swore  hiin&elf:  tor  mine 
o^tn  part,  I  never  in  all  my  itays  either  printed, 
or  caused  to  be  printed,  either  for  myselV,  or  for 
Mr.  Wharton,  any  books  at  Jlotterdam  ;  nei- 
ther (fid  I  come  into  any  pi  inting- house  there, 
nil  the  time  that  I  was  in  tlie  city. 

**  And  then  upon  the  Tuei day  after,  hesttofe 
against  both  of  us  again.  'I'he  sum  of  uhich 
oaths  was,  that  I  had  confei?sed  to  him  (which 
is  mo<t  faUe)  that  I  had  pruited  Dr.  Bastwick's 
j^nswerto  sir  John  Banks's  *  Inrnmntiuu,'  and 
his  *  Litant ;'  and  another  book,  calhd,  *  Cer- 

*  tain  An8v\er$  to  certain  Otijections :'  and 
Hiiother  book,  ci^lled,  *  The  Vanity  and  Impiety 

*  of  the  Old  Litany.*  And  that  I  had  divert 
other  books  of  the  said  Dr.  Bast<»ick*s  in  print- 
ing, and  that  Mr.  Whurton  had  been  at  the 
charges  of  printing  a  Book,  called^  *  A  Breviaie 

*  of  the  Bishops  late  Proceedings  ;'  and  another 
book,  called,  'Sixteen  New  (jUerics;^  and  in 
this  his  oath  hath  sworn  they  were  printed  at 
Kotterdam,  or  somewhere  else  iu  Holland  ;  and 
that  one  James  Oldham,  a  turner,  keeping  shop 
at  Westmin^er-hall  irate,  dispersed  divers  of 
these  books.  Now,  in  this  oaih  he  iiaih  again 
forsworn  himself  in  a  high  degree  ;  for  whereas 
he  took  his  outh  that  I  had  printed  the  book, 
called,  *  The  Vanity  and   Impiety  of  the  Old 

*  Litany ;  I  hcte  speak  it  before  you  all,  that  I 
never  m  all  my  (hys  did  see  one  of  them  in 
print :  hut  I  nmst  conftsi,  I  have  seen  and 
read  it  in  written  hand,  before  the  Doctor  was 
certburcd.  And  as  for  other  books,  for  which 
he  saith  I  have  dlrers  in  printint* ;  to  that  I  an- 
swer, that  fill*  my  Ov\n  p.irticular,  I  never  rend 
dor  saw  any  of  the  Doctof's  B  )oks,  but  the 


forenamed  four  iu  Knglish  ;  and  one  little  thing    have  done  with  my  blood  :    for  I  am  pnvy 


'  shall  make  true  answer  to  all  things  that  &1rdll 

*  he  asked  of  yon  :    so  help  you  God.'    No* 
this  oath  I  refused  as  a  sinml  and  unlawful 
oath  ;  it  being  the  High-Commission  oath,  with 
which  the  prelates  ever  have,  and  still  do,  so 
butcherly  torment,  afflict  and  undo,  the  tkar 
i^aints  and  servants  of  Cod.     It  is  an  oath 
against  the  law  of  the  land  (as  Mr.  Nichohis 
Fuller  in  his  Argument  dolh  pro\e) :    And  also 
it  is  expres-ly  agamst  the  Petition  of  Right,  an 
act  of  parliament  enacted  in  the  Sd  and  4th 
year  ol  our  king.     Again,  it  is  absolutely  agaiast 
tlie  law  of  (jud  ;  for  that  law  requires  no  mnn 
to  accuse  himstlf;  but  if  any  thing  be  laid  to 
his  charge,  there  must  come  two  or  three  wit- 
nesses at  least  to  proTe  it.      It  is  also  against 
the  practice  of  Christ  himself,  who,  ia  all  his 
examinations  before  the  high  priest,  would  not 
accuse  brniself,  but  upon  their  demands,  re- 
turned this  answer,  *  Why  ask  you  me?  Go 

*  to  them  that  heard  me.* 

"  Withal,  this  Oath  is  against  the  very  Uif 
of  nature  ;  for  nature  is  always  a  preserver  of 
itself,  arid  not  a  destroyer  :  But  if  a  mart  take* 
this  wicked  oath,  he  destroys  and  undoes  hiia- 
self,  as  daily  experience  doth  witness.  Nay,  it 
is  worse  than  ttie  law  of  tha  heatlien  Romans 
as  iwe  may  read,  Acts  xw.  16.  For  when 
Paul  stood  before  the  pagan  governors,  and  the 
Jews  required  judgrtent  agamsc  bhn,  the  go- 
vernor replied,  •  It  is  not  the  manner  of  the 
'  Romans  to  condemn  any  man,  before  he  and 

*  liis  accusers  be  brought  Vace  to  face,  to  justify 

*  their  accusation.'  But  for  my  own  part,  if  I 
had  been  proceeded  against  by  a  Bill,  I  would 
have  answered  and  justified  all  that  they  could 
have  proved  against  me ;  and  by  the  strength 
oi'  my  God,  would  have  sealed  whatsoever! 

-  '  '  --      -      -     '  'to 


inonfi  of  about  two  sheers  of  paper,  which  is  an- 
nexed to  the  *  Vanity  of  the  Ohl  Litany.'  And 
OS  for  his  Latin  book?,  I  nevet  saw  any  but 
two ;  uanWly,  his  •  ria<;elluni,'  for  which  he 
i%as  first  censured  in  tlie  llij;li-('cmmii-{jion 
court,  atid  his  •  Apologeticus,'  which  were 
both  in  pihu  long  before  I  knew  the  Doctor. 
But  it  is  true,  there  is  a  second  edition  of  his 
*  Fbgellum,'  but  that  «as  at  the  prc*s  above 
two  years  ago;  namely,  anno  1(324,  and  some 
of  this  impresMon  was  m  Ln^Lind  befoielcame 
out  of  Hollai^d. 

"  And  these  are  the  main  things  for  which  I 
%V;\s  censured  and  con<Iemned,  hei'.ig  two  ojiths 
iti  which  the  said  ChiUington  hath  palpably  fcr- 
§worn  himself;  and  if  he  had  not  forsworn 
himself,  yet  by  tlie  law  (as  I  am  j»ivcu  to  un- 
derstand) I  Uiight  have  excepted  against  him,  , 
being  a  {*nilty  person  himself,  and  a  prisoner, 
and  did  that  which  he  did  against  me  for  pnr- 
cha^iu}!  his  own  liberty,  which  he  hath  by  such 
jud.ibly  means  tot  and  obtained ;  who  is  also 
'known  to  be  a  lying  fdlow,  as  I  told'tlie  lords  I 
fias  able  to  prove  and  make  good. 

•'  But  besid(*8  all  thiif,  ihere  was  an  inqni'i- 
tion  Oath  tendered  unto  me  (which  I  refused  to 
^ake)  on  four  several  days ;   the  sum  of  whrch 


oath  L*.  thus  tuttch :  *  You  shall  swear  that  you    with  his  power,  and  guiding  me  by  his  ^iri^  ^** 


mitre  own  actions,  and  my  conscirnce  bears  lae 
witness,  that  I  have  laboured,  ever  since  thf 
Lord  in  mercy  made  the  riches  of  his  graif 
known  to  my  s<  ul,  to  keep  a  good  conscieuct, 
and  to  walk  inoliensively  both  towards  Goii 
and  man.  But  as  for  that  Oath  that  was  put 
upon  me,  I  did  refuse  to  ti»ke  it  as  a  siufnl  nr.'l 
unlawful  oath,  and  by  the  strength  of  my  G*  I 
enabling  me,  I  wilt  never  take  it,  tiiougii  1 1  *^ 
pulled  in  pieces  by  wild  horses,  as  the  auMcin 
Christians  were  by  the  bloody  tyrants  in  de 
Primitive  Church ;  neither  fchall  I  think  lUt 
man  a  faithful  subject  of  Christ's  kingdom,  that 
^hall  at  any  time  hereafter  take  it,  seeing  tlie 
wickedness  of  ic  hatli  been  so  apparent Iv  l»id 
open  by  so  many,  for  the  refusal  whereof  laau/ 
do  suiter  cruel  persecution  to  this  day. 

**  Thus  have  I,  as  briefly  as  I  coidd,  declared 
uoto  vou,  the  whole  cause  of  my  standms  be^e 
this  day ;  I  being  upon  these  grounds  ctn*u«" 
by  the  l40rds  at  the  Star-Chainber  on  the  L^st 
court-day  of  the  last  term,  to  pay  500/.  to  tiic 
king,  and  to  receive  the  punishment,  which 
with  rejoicfng  I  have  undergone,  onto  who?e 
censure  I  do  with  willingness  and  djeerfidne« 
submit  myself.  But  seeing  I  now  stand  here 
at  this  present,  I  intend,  the  Lord  assisting  nie 
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.  declare  my  niiiid  unto  vou.  I  have  nothing  to 
tay  to  any  umti's  person,  and  thcreiore  will  not 
jaieddle  wi:li  tUai ;  only  ilie  things  that  I  have 
to  auy,  in  th^*  tirst  pUtce  ;«re  conct-rnini;  the  £ii- 
Bhops  and  I  heir  calliiij^ :  They  chalieiii;e  lljuir 
calluigs  to  be  Jure  iJirino  ;  unci  tur  the  op- 
pugning oF  wliich,  tlio-jC  three  renowned  iivjug 
4uunyrs  of  the  Lurd,  Dr.  Jiibtwick,  I\ir.  Bur- 
totiy  and  Mr.  Prynn,  did  suil'er  in  tins  |jIuc6, 
(See  No.  146)  and  tiiey  hiive  suflicieuily  j'l'ov- 
«d,  that  their  CHlliog  is  not  fiuni  God  :  whicit 
men  I  love  and  honour,  und  i\o  per>ua(le  niy- 
belt*  that  their  souls  are  dear  and  precious  in 
the  sii;bt  of  God,  though  tliey  were  so  cmelly 
and  butcherly  dealt  with  by  the  prelates.  And 
as  for  Mr.  Burton  »nd  Sir.  Prynn,  they  are 
worthy  and  learned  men,  but  yet  did  not  in 
many  thi>igs  vvr.te  s.>  fully  as  the  Doctor  did, 
who  hatli  sntiiciently  and  plentifully  set  forth 
the  wick^idntss,  b'i!h  of  tiie  P;elates  tiiem- 
seives,  aud  of  their  c;dUugs  (as  you  m:iy  read  in 
iiis  books),  tiuit  tiiey  are  not  Jure  Divino  ; 
wiiich  noble  and  revereiui  doctor  I  love  with 
ail  my  soul :  aud  i)s  he  '\%  a  man  that  stands  for 
the  truth  and  |;l(>ry  of  God,  my  \ery  life  and 
heart-blood  I  will  lay  dovia  for  hisJionour,  and 
tite  niaiutaiiiii^  of  his  cause  for  whic'i  he  suf- 
fered, it  being  God's  cause.  As  for  the  Bi- 
shops, they  used  in  former  times  to  cludleiiKC 
their  jnnsdicuun,  cailiii^s  aud  power  fioni  tiic 
king ;  but  they  have  now  openly,  in  the  Ii|gh- 
Commibsion-Cuurt,  .renounced  that,  as  was 
heard  by  many,  at  the  Censure  of  that  noble 
Doctor:  and  as  you  may  fully  read  in  his 
'  Apolos;eticus ;'  and  in  iiis  *  Answer  to  sir 
'  John  Banks's  Information.'  Now  I  will  here 
maintain  it  before  tiiem  all,  that  their  calling  is 

^  so  far  from  being  Jure  Di'cino  (astbey  si\Y  they 
Are)  that  they  are  rather  Jure  .Uiabijiico ; 
^vhich  if  1  am  not  able  to  .prove,  let  me  be 
liang/id  up  at  the  i)«ll-gate.  iBut,  my  brethren, 
for  your  better  satisfaction,  read  the  9th  4m d 
LSth  chapters  of  the  I^evelation,  axul  there  you. 
shall  see,  that  tltere  came  locusts  out  of  the 
BottOiiUess  Pit,,part  of  whom  they  are, and  they 

.are  there  lively  described.  AUo  you  fhidl 
Ihere  find,  tiuat  ihe.BeaHt  (which  is  the  Pope, 
or  rtoman  State  and  Goveruiucut)  hath  .giveji 
to  him  bv  the  Dragon. (.the  Devil)  his  power, 
seat,  and  great  authority.  So  tliat  the  Pope's 
authority  comes  from  the  Devil ;  and  Uic  pre^ 
latesy  and  their  creatures,  in  tiieir  printed 
Books,  do  chi^le^e  their  authority,  jurisdiction 
aud  power  (that  they  exercise  over  all  sorts  of 
people)  is  from  Rome. 

'*  And  for  proving  the  Church  of  Jvi^laod  to 
be  a  true  Church,  their  best  and  strongest  ar- 

.guoient  is,  that  the  Bishops  are  liaeally  de-* 
beaded  frOQn  his,  Holiness  (or  Inpiouftoess)  of 
Itome,,  as  you  may  read  in  Pocklington's  book, 
called  *  Siunday  no8iJ>hatb.'    So  that  by  tlieir 

towa  Goolesaion  they  staud  by  tiiat  same, power 
and  authority,  that  tbey ,  have  received  from^ 

.the  .pope.  So  that  tlieir  caUing  is  not  froin| 
God,,  but  from  tiie  devil.    For  t£e  popecaonoti 

.give  abetter  jauthority  or  calling  to  thein;ttvin> 

.tie.  himself.  iba(b;  but  his  .authority  luid  ^^lUqgi 

I 


is  from  the  devil,  tlieref(»re  the  prelate's  calling 
and  authoiity  is  from  the  devil  also,  llevel.  ii, 
3.     'And  there  cajne  out  ot  the  ^nioke,  locusts 

*  ii[)on    the  earth,  and    x^wlo  them   was  given 

*  power,  us   the   bCuipions  of  the  earth  have 

*  power  to  hurl  and  undo  mtn,'  us  the  prelates- 
daily  do  :  and  aUo,  Uevcl.  xiii.  2.  *  And  the 
'  Beast  which  I  saw'  (saitli  St.  John)  *  wubliko 

*  unto  a  leojjard,  and  his  ftet  were  as  t!»e  feet 
'  of  a  bear,  aud  his  niouili  as  the  mouth  of  a 
'  lion;  and  the  dra^ini,'  (tlrat  is  to  say,  the 
devil)  *  ^ave  him  iiis  power,  his  seat  and  great; 

*  authority:'  and  vcrae  1.'),  16,  17.  And  whe- 
ther the  Prelates,  iis  well  as  tiie  pope,  do  not 
d.iily  the  same  things,  let  every  man  that  hath 
but  common  reason  judge. 

"  For  do  not  their  daily  practices  and  cruel 
burthens  imposed  on  all  sort)  of  people,  high 
and  low,  rich  and  p'Xir,  witness  i  lint  their  descent 
is  from  the  Beu&t,  pare  oi'hib  state, and  kingdom: 
so  also  KlvcI.  XVI.  13,  14,  all  which  places  do 
declare,  that  th-jir  power  and  authority  being 
from  the  pope  (jvs  they  themselves  confess) 
therefore  it  must  originally  come  from  the 
devil.  For  their  power  and  callings  mu.st  of 
necessity  proceed  cither  from  God,  or  else  from 
the  devil ;  but  it  proceeds  not  from  God,  as  tl|d 
Scripturts  suiiicicntly  declare ;  tljerefore  their 
cullins  and  power  proceeds  from  thi*  devil,  a* 
both  Sciipture  and  their  own  daily  practices  do 
demonstrate  and  prove..  And  as  for  that  la^t 
place  cited,  Re\'.  .xvi,  13,  11.  if  you  please  to 
read  ilie  second  and  third  parts  of  Dr.  Bast- 
wick's  Litaav,  you  sliuU  fniH,  he  there  prov^s^ 
tluit  the  i'rclHLes  practices  do  every  way  suji 
Mith,and  uiakc  g<:od  that  portion  of  Scriptnr.e 
to  the  utmost.  For  in  their  sermons  that  thc{y 
preacii  before  his  nu:jesty,  how  do  they  iuqcusa 
the  kiuji;  aud  rjobles  against  the  people  pf  Go'd, 
labouring  to  make  theuL odious  in  his  si{;ht,  an^ 
stirring  iiiin  up  to  CKceute  vcngiaucc  upop 
them,  though  they  be  the  u^o^t  hiirndcss  gene- 
ration oi  all  others^ 

"  And  as  for  all  these  ollicers  that  arc. under 
tlieui,  ami  made  by  thcn^.,  for  tniue  own  {xirti- 
cular,  I  cunuot  .see  hut  that  their  calliugs  are  ^% 
unlawful  as  the  Bishops  tiiems^lves;  and  ill 
particular,  for  the  caUiugs  of  the  ministers,  I 
do  not,  nor  will  not  .speak,  against  their  per- 
sous,  for  I  know  some  of  them  to  l)e  very  abie 
men,  and  men  of  excellent  gifts  and  quaUficQ- 
tions;  ai^l  I  persuade  myc^eU^  their  souls  ^se 
very  dear  and  precious  i;i  Uie  si^ht  of  God. 

*'  Yet  notwithstanding,  this  prtn'^  not  t^cjr 
callings  to  be  ever  tlie  better,  as  it  is  in.ciWI 
.government:    If  tlie    king. (wliom  .God  .h^t)i 
made  a  lawful  magistrate)  make  a  wicked  mail 
an  ot^cer,  \\e.  is  as  true  an  oflicer,  and  as  we)l 
.to  be  obeyed,  coming  in  the  king's  ^am^  a&  the- 
best  man  in  the  world  coiMQg .  with  the  t^ajtue 
auihprity  ;,for  in  Buch  n  c<ase,  he  that   is  a 
wicked  mail)  lv»^h  his  calling  from  iis  good  au- 
thority as  tlie  godliest  num.l^ath;  and  there- 
fore his  calling  is  as  good  as  the  other's.     But 
on  the  other  side,  if  he  that  hath  no  authority 
niake  ofi&cers,  titough  the  men  themselves  Le 
.•ey^r  fO|pod  ^tud  l^y^  ^«t  tli^^ir  hvliaees  inakfs 
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their  calling  never  a  ^vliit  the  truer ;  bat  still 
is  a  false  calling,  in  rc^^ard  h<8  authority  was 
not  good  nor  lawfulthat  made  ihein.  And  even 
&o  the  ministers,  be  they  ever  j»o  holy  men,  ytt 
they  have  one  and  the  same  calling  nith  the 
wickedest  that  is  amongst  them ;  their  holiness 
proves  not  their  calUngs  to  he  e^er  the  truer, 
seeing  their  authority  thut  made  them  minisfers 
is  t'uhe  :  and  thrretbre  they  have  more  to  an- 
swer tor  than  any  of  the  rest,  by  bow  muclj  the 
more  God  hath  bestowed  greater  gifis  upon 
them  than  upon  otiiers,  and  yet  they  detain  the 
truth  in  unrighteousnc&s  Irom  God's peopl.^,  ami 
do  not  make  known  to  them,  as  they  ougt.t, 
the  wholf  will  and  counsel  of  God. 

"  And  again,  the  greater  is  their  sin,  if  their 
calliniis  be  unlavAful  (as  I  verily  behe»e  they 
arc),  in  that  th^y  stdl  hold  them,  and  do  not 
willinLily  lay  down  and  renounce  them ;  or  they 
do  but  deceive  the  people,  and  highly  dishonour 
God,  and  bin  nj^ainst  t'icir  own  souU,  while 
they  preacli  unto  the  people  by  virtue  of  an 
Antichristian  and  unlawful  calling.  And  the 
more  godly  and  able  the  miuibter  is,  that  still 
preaches  by  virtue  of  this  callin«:,  the  more 
hurt  he  doth  ;  for  the  people  that  have  such  a 
minister  will  n  >t  be  persuaded  of  the  truth  of 
things,  tliouoh  one  speak,  and  inform  them  in 
the  name  of  the  Lord  ;  but  will  be  ready  to 
reply,  our  minister  that  preaches  still  by  virtue 
of  this  calling,  is  »o  holy  a  man,  that  were  not 
his  calling  right  and  good,  I  do  assure  myself 
he  would  no  longer  preach  by  virtue  thereof. 
And  thus  the  holiness  of  the  minister  is  a  cloak 
to  cover  the  unlawfulness  of  his  calling,  and 
make  the  people  continue  rebels  against  Christ, 
his  sceptie  and  kingdom,  which  is  an  aggr^ivn- 
tion  of  his  sin:  for  by  tnis  means  the  people 
are  kept  off  from  receiving  the  whole  truth  into 
their  souls,  and  rest  in  being  but  ah noU  Chris- 
tians, or  but  Christians  in  part.  But,  O  my 
hrethren,  it  btrcom'es  all  you  that  iear  God,  and 
tender  the  salvation  of  your  own  souls,  to  look 
about  ^  o»i,  and  to  shake  off  that  long  security 
and  formality  in  rf  ligicn  that  you  have  lain  in  : 
for  God,  or  all  ridings,  cannot  endure  luke- 
warmness,  Uev.  iii.  16,  and  search  out  dili- 
gently the  truth  of  things^  and  try  than  in  the 
balance  of  the  sanctuaiy.  I  beseech  you  take 
things  no  more  upon  trust,  as  hitherto  you  have 
done,  but  take  pains  to  sear<  h  and  find  out 
those  spiritual  and  hidtieii  truths  that  God  hath 
enwrapped  in  his  sacred  Book,  and  fiod  out  a 
bottom  for  yotir  own  souk :  for  if  ynu  will 
have  the  comforts  of  them,  yoa  most  bestow 
BOme  labour  tor  the  getting  of  them,  and  you 
must  search  diligently  before  you  6nd  thcin, 
Prov.  ii.  Labour  also  to  withdraw  your  necks 
from  under  tliat  spiritual  and  Antichristian 
bondage  (unto  which  yon  have  for  a  Ion;;  time 
•ubjected  your  souls),  lest  the  Lord  caose  tiis 
plagues,  and  the  Percent  ss  of  his  wrath,  to 
seize  both  upon  your  bodies  and  souls ;  seeing 
you  are  now  warned  of  the  danger  of  these 
things. 

^  For  he  himself  hath  said,  Ee^.  xiv.  9,  10, 
11.  ^  That  if  aojr  man  worship  the  Beast  and 
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'  his  Image,  and  receive  his  mark  in  his  f»re- 

*  head,  or  in  his  hand  ;  the  same  shall  drink  of 

*  the  wine  of  his  wrath,  which  is  ^toured  oot 
<  without  mixture,  into  the  cup  of  his  indigna- 

*  tion,  and  he  shall  be  tormented  wkh  fire  and 

*  briiDatone,  in  the  presence  of  the  holy  An- 

*  gels,  and  m  the  presence  of  the  Lamb:  and 

*  the  smoke  ot  their  torment  asceiided  up  for 

*  ever  and  ever,  and  they  have  no  rest,  day  nor 

*  night,  who  worship  the  Beast  and  his  Imaup, 

*  and  whosoever  receiveih  the  mark  of  k^ 
'  name.'  Tlicrtfore  as  you  love  your  even 
souls,  and  look  for  that  immortal  crown  ol"  hap- 
piness in  the  world  to  come,  look  that  vcu 
withdraw  yourselves  from  that  Antichristian 
power  and  slavery  that  you  a>e  now  under, 
even  as  God  himself  hath  <:ommandefl  and  co- 
joined  you,  in  Rev.  xviii.  4,  *  Come  out  of  her. 

*  my  people,  that  you  be  nor  partsikers  oi 
'  her  sins,   and  that  you  receive  not  of  ha 

*  plague*;    for   her   sins    have   reached    unlo 

*  neavcn,  and  God   hath  remembered  her  Ih;- 

*  quities.*  Here  is  the  voice  of  God  hinuel'*, 
commanding  all  his  chosen  onrs,  thouch 
th.ey  ha\e  lived  under  this  Antichristian  siauvi 
pow  f  r  and  state  a  long  time,  yet  at  last  la 
wiihdraw  tl.eir  obedience  and  subjtciion  frota 
it.  iMy  hrethr«n,  we  are  all  i\t  ih»s  present,  i;i 
a  very  d:iiit>erous  and  fearful  condition,  und«r 
the  idiila Irons  and  «piritual  bondase  of  the 
prcL.tes,  in  regard  we  have  tlirned  traitors  unlu 
our  God,  in  seeing  his  almighty  great  nnme, 
and  his  heavenly  truth,  trodden  under  fiwt.and 
so  highly  dishonoured  by  them  ;  aud  yet  »e 
not  only  let  them  alone  in  holding  our  peacf. 
but  mo^  slavishly  and  wickedly  subject  our- 
selves unto  them,  fearing  ^he  face  of  a  piece  of 
dirt,  more  than  thd  Almigljty  great  God  ut 
heaven  and  earth,  who  is  able  ro  cast  both  body 
^nd  soul  into  everinsting  damnation. 

**  Oh  re»pent,  I  beseech  you  therefore  repf^^t, 
for  that  great  dishonour  you  have  suffered  tu 
be  done  unto  God  by  your  fearfuiness  ami 
cowardhness;  and  for  the  time  to  come  put 
on  courageous  resolutions  hke  valiant  soldiers 
of  Jesus  Christ,  and  fight  mauRdly  in  this  hit 
spiritual  battle,  in  which  battle  some  of  his  ^ol- 
diers  have  already  lost  part  of  their  blood ;  »nd 
withal,  study  this  Book  of  the  Revelatioo,  and 
there  you  shall  find  .the  mystery  of  iniqoitv 
fully  unfolded  and  explained ;  and  also  son 
shall  see  what  great  spiritual  battles  have  hem 
fought  betwixt  the  Lamb  aud  his  servants,  and 
the  Dragon,  the  De^il,  and  his  vassals;  am) 
some  are  to  fight, 

**  Therefore  gird  on  your  spiritual  amioor, 
spoken  of,  Ephas.  6,  that  you  may  quit  your- 
selves Hkc  good  and  faithful  solditrs,  and  fear 
no  colours,  the  victory  and  conquest  is  ours  al- 
ready ;  for  we  are  sure  to  have  it,  I  do  oot 
speak  of  any  bodily  and  temporal  battle,  hut 
only  of  a  spiritual  one,  and  he  not  discwraged 
and  knocked  off  from  the  stui ly  of  it,  becauie 
of  the  obsciirity  and  darkness  of  it ;  for  t''« 
Lord  hath  promised  bis  enlightening  Spirit  unto 
all  his  people  that  are  labooroas  and  stodiouj 
to  know  him  alright,  aud  alto  be  bath  pniiais^ 
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a  blessing,  Aod  pronounced  a  hlestednf  ss  unto 
all  tbav  read  and  labour  to  keep  the  things  con- 
tained in  this  Book,  Rev.  1,  S.  My  Christian 
Brethren,  in  tiie  bowels  of  Jesms  Christ,  I  be- 
seech you^  do  not  contemn  the  things  that  are 
delivered  to  you,  in  regard  of  the  ineannesss 
and  weakness  of  me  the  instrument^  being  but 
one  of  the  meanest  and  unwortliieit  of  the  ser- 
\'ants  of  Jesus  Christ,  for  the  Lord  many  times 
doth  great  things  by  weak  means,  th^it  his 
power  may  be  more  seen :  for  we  are  too  ready 
to  cast  our  eye  upon  the  means  and  instrument, 
not  looking  up  unM  that  Almighty  power  tfiat 
is  in  God,  who  is  able  to  do  the  greatest  things 
by  the  weakest  means,  and  therefore  '  out  of 

*  the  mouths  of  babes  and  sucklings  he  hath 

*  ordained  strength,'  Psal.  viii.  2.  And  he 
hath  chosen  the  fooKsh  things  of  the  world  to 
•onfound  the  wise,  and  God  hath  chosen  the 
weak  things  of  the  world  to  confound  the  things 
%vbich  are  mighty,  and  base  things  of  the 
%vorld,  and  things  which  are  despised,  hath  God 
chosen ;  yea,  things  which  are  not,  to  bring  to 
nouglit  the  things  that  are,  1  Cor.  i.  27,  S8. 
And  he  gives  ihe  reason  wherefore  he  is  pleas- 
ed so  to  do  J  *  That  no  flesh  should  ^lory  in  his 

*  presence.* — So  you  see  God  is  not  tied  to  any 
instrutnent  and  means  to  effect  his  own  ^lory, 
but  lie  by  the  least  instrument  is  able  to  bring 
to  pass  the  greatest  things. 

'Mt  is  true,  I  am  a  younc;  man,  and  no  Scho- 
lar, according  to  that  which  the  world  counts 
scholarship,  yet  I  have  obtained  mercy  of  the 
Lord  to  be  faithful,  and  he,  by  a  Divine  Provi- 
dence, hath  brought  me  hither  this  day ;  and  I 
speak  to  you  in  the  name  of  ihe  Lord,  being  as- 
sisted with  the  spirit  and  power  of  the  God  of 
heaven  abd  earth :  and  I  speak  not  the  words 
of  rashness  or  inconsidcrateuess,  but  the  words 
of  soberness,  and  mature  deliberation ;  for  I 
did  consult  with  my  God,  before  I  came  hither, 
and  desired  him  that  he  would  direct  and  ena- 
ble me  to  speak  that,  which  might  be  for  his 
glory  and  the  good  of  his  people.  And  as  I 
am  a  soldier,  fighting  under  the  banner  of  the 
great  and  mighty  Captain,  the  Lord  Jesus 
Christ;  and  as  I  look  for  that  Crown  of  immor- 
tality, which  one  day  I  know  shall  be  set  upon 
my  temples,  being  in  the  condition  that  I  am 
in,  I  dare  not  hold  my  peace,  but  speak  unto 
you  with  boldness  in  the  might  and  strei^th  of 
my  God,  the  things  which  the  Lord  in  mercy 
hath  made  known  unto  my  soul,  come  life, 
come  death.'' 

[When  I  was  hereabout,  there  came  a  fat 
lawyer,  I  do  not  know  his  name,  and  com- 
manded me  to  hold  my  peace,  and  leave  my 
? reaching.  To  whom  I  replied  and  said,  Sir, 
will  not  hold  my  |>eace,  but  speak  my  mind 
freely,  though  I  be  hanged  at  Tyburn  lor  my 
pains.  It  seems  he  himself  was  gabled  and 
touclied,  as  the  Lawyers  were  in  Christ'^  time, 
when  he  spake  against  the  Scribes  and  Pari- 
sees,  which  made  them  say,  *  Master,  in  saying 
'  tUus  thoii  revilest  us  abo.'  So  he  went  his 
way^  and,  I  think,  complained  to  the  lords,  bttt 
I  went  oa  with  oiy  speech^  and  said :] 
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My  Brethren,  be  not  discouraged  at  the 
ways  of  God  for  the  affliction  and  cross  that 
doth  accompany  tbero,  for  it  is  sweet  and  covti- 
fortahle  drawing  in  the  yoke  of  Christ  for  all 
that,  and  I  luive  found  it  so  by  experience;  for 
my  so<il  19  filled  so  full  of  spiritual  and  heavenly 
joy,  that  with  my  tongue  I  am  not  able  to  ex- 
press it,  neither  are  any  capable,  I  think,  to 
partake  of  so  great  a  degree  of  consotatxMi, 
but  only  those  upon  whom  the  Lord's  gracious 
afilicting  hand  i$.  And  for  mine  own  part,  I 
stand  this  day  in  the  place  of  an  evil  doer,  but 
my  conscience  witnesseth  that  I  am  not  so.'' 
[And  hereabout  I  put  my  baud  into  my  pocket, 
and  pulled  out  three  of  worthy  Dr.  Bastwick'a 
fiooks,  and  threw  them  among  the  people,  and 
said,}  "  Tliere  is  part  of  the  Books  for  which 
I  suffer,  take  them  among  you,  and  read  thccn, 
and  see  if  vou  find  any  thing  in  them  against 
the  law  of  God,  the  law  of  the  kind,  the  glofy 
of  God,  the  honour  of  the  king  or  state. 

"  I  am  the  son  of  a  gentleman,  imd  my 
friends  are  of  rank  and  quality  in  the  country 
where  they  live,  which  is  900  miles  from  this 
place,  and  I  am  in  my  present  condition  de- 
serted of  them  all ;  for  I  know,  not  one^of  ibem 
dare  meddle  with  me  in  my  preisent  estate,  be- 
ing I  am  stung  by  the  Scorpions,  (the  Pre- 
lates) and  for  any  thing  that  I  know,  it  may 
be  I  shall  never  have  a  favourable  countenance 
from  any  of  them  again  :  and  withal,  am  a 
youn^  man,  and  hkely  to  have  lived  well, 
and  in  plenty,  according  to  the  fashion  of 
the  world;  yet  notwithstamiing,  for  the  cause 
of  Christ,  and  to  do  liim  service,  I  have  and  do 
bid  adieu  to  father,  friends,  and  riches,  plea- 
sures, case,  contented  life  and  blood,  and  lay 
all  down  at  the  foot-stool  of  Jesus  Christ,  being 
willing  to  part  with  all,  rather  than  I  will  disho- 
nour liim,  or  in  the  least  measure  part  with  the 
peace  of  a  good  corvsciencc,  and  that  sweet- 
ness and  joy  which  I  have  found  in  him.  For 
in  naked  Chri^  is  the  quintessence  of  sweet- 
ness, and  I  am  so  far  from  thinking  my  afflic- 
tion and  punishment,  which  I  have  this  d«y 
endured,  and  still  do  endure  and  groan  under, 
a  disgrace,  Umt  I  receive  it  as  the  welcome 
Cross  of  Christ,  do  think  myself  this  day  more 
honoured  by  my  sufferings,  than  if  a  crown  of 
gold  had  been  set  upon  my  head  :  for  I  have  in 
some  part  been  made  conformable  to  my  LoiU 
and  Master,  and  have  in  some  measure  drank 
of  the  same  cup,  which  he  himself  drank  of, 
while  he  was  in  this  sinful  world.  For  he  shed 
his  nK>6t  precious  blood  for  the  salvation  of  ray 
poor  soul,  that  so  I  might  he  reconciled  to.  his 
Father ;  therefore  am  I  willing  to  undergo  any 
thing  for  his  sake,  and  that  inward  joy  and  con- 
solation within  me,  that  carries  lue  his^h  above 
all  my  pains  and  turments.  And  you,  (my  bre- 
thren) if  you  be  willing  to  hnve  Christ,  you 
must  own  him,  and  take  him  opim  his  owi). 
terms,  and  know  that  Christ  and  the  Cross  is 
inseparable ;  for  he  that  will  live  godly  in 
Christ  Jesus,  mu<>t  bufTcT  persecution  and  afflie- 
titni ;  it  is  the  lot  and  portion  of  all  his  chosen 
ones,  through  many  afflictioiu  and  triuls  we 
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•must  enter  iDto  glory  ;  «Ail  the  Apostle  ftaiih, 
'  Tliat  if  ye  be  wiclioat  afilictioi\,  wliereof  all 
'  Hre  partakers,  then  are  ye  bastards,  and  not 

*  hons.*  And  therefore,  if  you  will  have  Christy 
sit  down  and  reckon  before  ever  yoa  make  pro- 
fession of  him,  what  he  will  cost  you;  lest  when 
you  coaie  to  the  trial,  you  dishonour  him ;  and 
if  you  be  not  williag  and  contented  withal,  and 
let  all  go  for  his  sake,  you  are  not  worthy  of  him. 
If  parents,  husbands,  wife  or  cluldren,  lands  or 
livings,  riches  or  honours,  pleasure  'ox  ease,  life 
or  blood,  stand  iu  tlie  way,  you  must  be  willing 
to  part  with  all  these,  and  to  entertain  Christ 
naked  and  alone,  though  you  have  nothing  but 
the  Cross,  or  else  you  are  not  worthy  of  him; 
Moth.  10,^7,38. 

**  Oh»  my  brethren,  there  is  such  sweetness 
•ad  contentedness  in  enjoying  the  Lord  Jesiis 
alone,  that  it  is  able,  where  it  is  felt,  to  make: a 
•man  go  through  all  difficulties^  and  endure  all 
hardships  that  may  possibly  come  uptm  htm. 
Therefore,  if  he  call  you  to  it,  do  not  deqyhim, 
nor  his  truth  in  the  least  manner ;  ior  be  Imth 
said, '  He  that  denies  him  before  men,  him  will 

*  he  deny  before  his  Father,  which  is  in  Hca- 
\  ven.'  And  new  is  the  time  that  we  must  shew 
ourselves  good  soldiers  of  Jesus  Christ,  for  Ins 
trmh,  his  cause  and  glory  lies  at  stake  in>a  high 
degree;  tJierefore  put  on  courogeous  resolutions, 
and  withdraw  your  necks  and  souls  from  all 
false  power  anil  worship,  and  figlit  with  cou- 
rage and  boldness  in  tnis  spiritual  battle,  in 
which  battle,  the  Lord  before  your  eyes  hath 
raised  up  some  valiant  chssftpions  that  fo«^ht 
op  to  the  ears  in  blood  :  therefore  be  courage- 
ous soldiers,  and  fight  it  out  bravely,  that  your 
God  may  be  glonfied  by  you,  and  let  him  only 
have  tlie  service,  both  of  your  inward  and  out- 
ward man,  and  stand  to  his  cause,  and  love  your 
own  souls,  aiid  fear  not  tlte  face  of  any  inorlsnl 
man;  for  God  hitth .promised  to  he  with  you, 
and  uphold  you,  that  they  shall  not  prevail 
against  you,  Isa.  xh.  10, 11.  But  alas,. how  few 
lire  there  tliat  dare  shew  any  courage  fur  Giod 
■and  his  cause,  though  his  glory  lies  at  the  stake, 
but  tiiiak  themselves  happy  and  well,  and 
count  themselves  wi^e  men,  if  th^y  can  sleep 
•in  a  whole  skin  ;  when  Christ  hath>said,  '  lie 
<  tliat  will  save  his  lifeslmil  lose  it ;  and  he  that 

*  will  lose  his  life  for  -his  sake,  shall  <find  it. 

*  What  shall  it  profit  a  man,  if  i  he -.gain  the 

*  'whole  world  and  lose  liis  own  soul  V 

^  Therefore  it  is  better  for  a<nan  to  be^vill- 
ang  and  contented  to  let  all  go  lor  the* enjoying 
of  Christ,  and  doing  iiim  service,  than  to  sit 

•  down  and  sleep  in  a  whole  skin,  thoogh  in  so 
daiag  he  gain  ail  tlie  world,  and  see  him  disho- 

-noiired,  his  glory  and  truth  trad«len  uMkerfoot, 
and  the  blood  of  hiS'  servants  shed  and  spilt.*- 
Yes,  VI  it  bout  doubt,  it  is;  but  iMiny  are  in  these 

■times,  so  far  from  suiiering  valiantly  for  Ciarist, 
that  they  father   dissaade  men  from   it,  and 

•count  it  a 'point  of  singularity  and  pride,  and 
seK^ends,  Ibr  a  raan.to  pat  htmself  forward  to 

•do  God'servfce;  faking,  what  calling  nad  war^ 

rrant  any  private  man  hath  thersuRto,  seeiag 
k  b^lcM^s  to  the  auaiatm  to  i|Mak  of  thaM 

I 


thing?  ?  Yes,  so  it  doth ;  but  alas,  they  are  so 

cowardly  xmd  fearful^  that  they  dare  not  speak. 
•—And  therefore  it  belongs  also  to  thee,  or  me, 
or  any  other  man,  if  thou  be'st  a  soldier  of  Jt- 
aus  Christy  wJiatsoever  by  place  or  caiiin^  ur/ 
rank  or  degree  be,  be  it  higher  -or  lower,  va  if 
he  call  for  'thy  service,  thou  art  bound,  iajuji;li 
others  stand  still,  to  maintain  Lis  power  i;ad 
glory  to  the  utmost  -of  thy  power  aud  strength, 
yea,  to  tlie  shedding  the  last  drop  of  thy  blood ; 
tor  he  hath  not  loved  iiis  life  unto  the  death  for 
thy  sake,  but  shed  his  precious  blood  for  the 
redemption  of  thy  soul.  Ilatli  he  done  ibU  tor 
tliee;  and  darest  thou  see  hiiii  dishonoured, 
and  his  glory  lie  at  the  stake,  and  not  speak  in 
his  behalf,  or  do  him  the  best  service  tbou 
oanst } — If  out  of  a  base  and  cowardly  spirit 
thus  thou  doest,  let  me  tell  thee  here,  and  (bat 
truly  to  thy  face^  tliou  hast  a  Dalikh  io  iiij 
heart,  which  thou  lovcst  more  than  God,  and 
that  thou  shalt  ooe  <tay  certainly  find  by  voioi 
experience.  Alas,  if  men  should  hold  tUir 
peace  in  such  times  as  these,  tiie  La'-d  wouli 
cause  the  very  rstones  to  speak,  lo  coQVi;ic<i 
man  of  his  cowardly  baseness." 

Having  proceeded  in  a  manner  thus  far  bj 
the  strength  of  my  God,  with  boldue&s  and  coo- 
nige  in  my  «peech,  the  Warden  of  dte  FietL 
came  with  the  fat  Lawyer,  and  commanded  nte 
to  hold  my  peace.  To  whotu  I  replied^  1  wi^uld 
speak  and  declare  my  cause  and  mind,  thou^ib 
1  Avere  to  be  hanged  at  (he  gate  for  my  speak- 
ing. And  he  caused  proclamation  to  he  uiarfe 
upon  the  pillory,  for  briuging  to  him  the  Boob; 
so  tlteii  he  commauded  ine  tii  be  gagged,  and  ir 
1  ipake  any  more,  tliat  then  I  should  be  whipt 
ngaiu  upon  the  pillory. — So  I  remained  ahou^ 
an  hour  ami  a  half  gaggad,  being  intercepted  o) 
much  matter,  %Tliich  by  God's  assistance  1  w- 
traded  to  have  spoken ;  but  yet  with  their  cru- 
elty I  wasnochiog  at  all  daunted,  for  1  was  full 
of  c4Mnfort  andicoufagf ,  beiug  mightily  strenedi- 
•ened  with,  the  power  of 'the  Almighty,  which 
mode  me  with  oliearfuluetoS  Uiumph  over  ail  m.v 
suflcriugs,:not  showing  one  juid  couateaasce  or 
discontented  heart. 

And  wtteo  I  <wa&  to  came  do wn^ having  takea 
outimy  head-  out  of  the  Pill<*ry,  I  lookad  about 
we  upon  U]eipeo4ile,  and  said^  *  I  am  oiore  tliaa 
*  a  conqueror  thnoug^  him  that  hath,  loved  ae/ 
^  Vivat  lUx;  Let  the  king  h»e  ibrterer;  a«d 
so  I  came  down  and  was  had  l^ack  ag8i<>  ^^  ^ 
Tavern,  where  I,  together  with  Wr.  Wburtoo, 
staid  a  while,  till  oiie  went  to  the  Warden  to 
.kni»w  what  should  bedooe  with. me,i who  cs^^ 
avder  we  ^sh«uld  be  carvied  back  a^ia  to  tiie 
Ffeet.— Afier»[  caone  haak  to  the  prison,  mw 
were^Miffared  to  oome  to  me,  but  the  suigeoo 
to  dresfl  me.-— |Here  Lilbarn  gives  an  accutft 
of  lib  CFuei  whi|»piiig^&c.fbut.as  itbafter- 
"waids  BootkNied.  io  the  -^positions  before  the 
lonls,'ic  is.kere  .omitted.]— Tbewt  that  1  «<• 
tended  bj  theatrei^b  of  ny-God  tohareipa- 
^ken  (if  I  had  not  been -prevented  by  the«ag)i 
<Itioivibrbearto«et'dowii,in  u^gM^^^^J 
am  to  copuftiata  iheMd ^fiia  to%hfiAic«^'>' 
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buttle,  unte  which  time  I  reserve  it :  if  the 
IaiihI  s>o  order  it  that  I  may  ha%-e  hberty  to 
»pt.'uk,  I  doubt  not  but  bj  the  mij^ht  and  power 
Ql'jny  God,  in  whom  I  rest  iHd  trust,  valiantly 
to  (l.i<pt.'tv  (he  weapons  of  a  good  soldier  of  Je- 
sus Christ,  come  life,  come  death:  and  in  the 
mean  time,  to  what  I  have  liere  said  find  writ* 
ten,  I  set-to  my  name,  by  me,  John  Litliurn, 
being  written  with  part  of  mine  own  blood. 

John  Lilburm. 

At  the  Inner  Star-Cham  her,  the  18tb  of  April, 

A.  D.  1638. 

Present  ;  Lord  Archbishop  of  Canterbury, 
J^ord- Keeper,  Lord-Treasurer,  Lord-Privy-Seal, 
Eiirl-Marelml,  Earl  of  Salisbury,  Lord  Cotting- 
tr)n.  Lord  Newburgh,  Mr.  Secreiary  Cooke, 
Mr.  Secretary  Wiudehank. 

*  Whereas   John    Lilburn,  prisoner    m  the 

*  Fleet,  by  sentence  in  the  Star-Chamber,  did 

*  this  dny    suft'er   condign   punishment  for  his 

*  several  Offence?,  by  whipping  at  a  cart,  and 

*  standing  in  tliepiUory;  and  as  cheir  lordships 

*  w'ere  this  day  informed,  during  the  time  that 

*  his  biidy  was  under  the  said  execution,  nu- 
'  dnciously  and  wickedly  did  not  only  utter  sun- 

*  dry  scsindalous  speeches,   but- likewise   scat- 

*  tered  divers  copies  cf  hcditious  Books  among 

*  the  people,  that  beheld  the  said   execution  ; 

*  for  wliich  very  thinji,  among  other  otl'ences  of 

*  like  nature,  he  hath  been  censured  in  the  said 

*  Court  by  the  aforesiiid  Sentence  :  It  is  there- 

*  f  Tc,  by  their  lordships  ordered,  That  the  said 
'  Juhii  Lilburn  should  be  laid  alone,  with  irons 

*  0T»  his  hands  and  Icjs,  in  the  Wards*  of  the 
'  Fleet,  where  the  basest  and  meanest  bort  of 

*  prisoners  are  used  to  be  put ;  and   that  the 

*  Warden   of  the   Fleet  take  special  care   to 

*  hinder  the  resort  of  any  persons  whatsoever 

*  unto  him.     And  particularly,  that  he  be  not 

*  supplied  with  money  I'rcni  any  friend,  and 
'  that  he  take  special  notice  of  ail  letters,  wrrt- 

*  in^s,  and  books  brought  unto  him,  and  seize 

*  and  deliver  the  same  unto  their  lordships ; 
'  and  take  notice  from  time  to  time,  who  they 

*  to  that  resort  unto  the  said  prison  to  visit  the 

*  s;\i(l  Li'burn,  or  to  speak  with  him,  and  in* 

*  form  the  Bourd  thereof.  And  it  was  lastly 
'  oirJcret),  fhut  all  persons  that  shall  be  here- 

*  aiier  produced  to  receive  corporal  punishment 

*  accord ini;  to  sentence  of  tnat  court,  or   by 

*  order  of  iheKoard,  shall  have  their  garments 
'  sc.urcljed  belure  they  be  broucht  forth,  and 
'  neither  writing,  nor  other  thing  suffered  to 
'  be  about  them  ;  and  their  hands  likewise  to 

*  be    bound,   during  the  tunc  they  are  under 

*  punishment.      Whereof,    together    with    tlie 

*  other  premises,  the  said  Warden  of  the  Fleet 

*  is  hereby  required  to  tnlxC  notice,  smd  to  have 

*  special  care,  that  this  their  lordships  order  be 

*  accordingly  observed. 

Exumintd per  Dt'DLcy  CAjiLtTON." 

And  on  the  said  13th  of  April,  it  was  fur- 
ther ordered  by  the  said  Court  of  Star-Chamber, 

*  That  his  majesty's  Attorney  and  Sghcitor- 
'  General  shoold  be  hereby  prayed  «ad  rc- 


'  quired,  to  take  strict  examimuioa  of  John 
'  Lilhurn  prisoner  iu  the  Fleet,  touching  the 
'  Demeanour  and  Speeches  of  bim  tlte  said  Lil- 
'  bum,  during  the  time  of  his  whipping  and 
<  standing  in  tlie  Pillory  this  day,  ac(  ordmg  ro 

*  the  Sentence  of  his  majesty's  Court  of  Star- 

*  Chamber ;  particularly,  whether  tlie  said 
'  Lilburn  did  at  that  titne  utter  any  speechee 

*  tendnig  to  Sedition,  or  to  the  di&iionour  of  the 
'  said  Court  of  Star-Chamber,  or  any  member 
'  of  tlie  saidCouit?  und  whether  lie  did  throiv 

*  about  and  disperse  at   the  same  time  any 

*  seditious  Pamphlets  and  Books,  either  of  that 
'  sort  for  which  he  was  formerly  censured,  or 

*  any  other  of  like  nature  ?  What  the  Speeches 

*  were,  and  i^ho  heard  them?  What  tiie  said 
'  Books  were,  and  whence  and  of  whom  the 

*  said  Lilburn  had  them  ?  And  what  other  miir 

*  terial  circumstances  they  should  think  fit  to 

*  examine,  either  the  said  Lilburn  upon,  or  any 

*  other  person  by  whom  they  shall  think  good 

*  to  inform  themselves  for  the  better  finding 
'  outtlm  truth  :  and  thereupon  to  make  certi- 
^  ficate  to  the  board  what  they  find,  together 
'  with  their  opinions/ 

The  3rd  of  November,  16 10,  being  the  first 
day  the  late  dissolved  parliament  sate,  I  ac- 
cording to  law  and  justice  preferred  my  Peti- 
tion and  Complaint  to  them;  who  upon  the 
reading  of  my  Petition,  immediately  ordered 
me  my  liberty  [being,  as  I  remember,  the  first 
prisoner  in  Eni^hind  -^et  at  liberty  by  them]  to 
follow  my  Petitiou,  and  according  to  tiie  kgal 
custom  of  parliaments  make  it  cood  by  proof, 
before  a  select  Committee  appointed  by  theiu 
to  that  purpose,  Mr.  Francit-Jiouse  haviog  the 
Chair  ;  bcibre  whom  many  particular  days  one 
utter  another  I  appeared  with  my  Counsel  and 
my  Witnesses,  and  fully  provedf  all  my  Peti- 
tioa.  Upon  the  report  of  all  which  by  Mr. 
liouse  the  Chairman,  the  iiouse  of  Ccmimons 
upon  the  4th  of  May,  1611,  [being  the  very 
same  day  that  the  king  himself  caused  me  to 
be  arraigned  for  High  Treason  at  the  bar  of 
the  house  of  peers]  voted  and  resolved  upon 
the  question, 

"  That  the  Sentence  of  the  Star-Chamber 
given  against  John  Lilburn  is  illegal,  ar.d 
against  the  Liberty  of  the  subject ;  and  also 
blooilv,  craei,  wicked,  barbarous,  and  tvrau<* 
meal. 

*'  Uesolved  upon  the  question,  That  repara- 
tion ought  to  be  given  to  IVlr.  Lilburn  for  his 
imprihonment,  suBerings,  and  losves  sustained 
by  that  illegal  sentence." 

**  Ordered,  That  the  committee  shall  pre- 
pare this  case  of  Mr.  Lil burn's  to  be  trans- 
mitted to  the  lords,  witli  those  other  qf  Dr. 
Bastwick,  Dr.  I^hton,  Mr.  Burton,  and  Mr. 
Prynne. 
**  (Signed)  H.  £l6inoe,  CL  ParL  Dom,  Com,'' 

After  which  Votes  (being  in  a  full,  freCf 
nnravished,  or  unforced,  legal,  and  unques- 
tionable Parliament,  after  a  full,  open,  free, 
and  fnirhearipg,  and  examining  of  all  my  afore- 
said sufferings  and  complaints)  troubles  and 
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tbe  wars  came  on,  and  bein^  in  my  own  con> 
acience  fully  satisfied  of  t\u-  justness  of  the  P<«r- 
liauieut's*  (hen  caii>t,  in  the  ht  ight  of  £eal,  ac- 
companied with  judii^'Ueni  and  conscience, 
-  *  upon  the  principles  1  have  largely  laid  doivn 

*  in  die  26,  27,  75,  TOlh  pages  of  my  book  of 
'the  8th  of  June,  16tl>,  intilied  Enulaiid'b 
'  li^aiy  fundament ui,  ^c'  I  took  up  aims  foi- 
tliem,  and  ftiui^hi  heartily  anfl  niiitifully  in  their 
i)uarrely  (Tor  niaintuinin;;  of  wii.cli  I  hud  like 
to  have  been  hau|:ed  at  Oxford,  wl<ilc'  d'oinir 
my  imprisonment  tnere,  i  loat  5  or  (jnO/.  oui 
of  my  estate  at  London,)  lili  t  jc  present  e^iri  of 
Manchester  had  like  to  iiave  hut  gcd  n»e.  f  ^r 
beiae  a  little  too  quick  in  >akingin  TickcU  ('-^stle 
which  spoiled  a  soldier  of  nie  e«<T  bince.  Af;er 
mhich,  in  tlie  year  1645,  I  foiiofve«l  (he  House 
of  Commons  close,  to  transmit  my  foresiiJ 
Votes  to  the  Lords,  as  appears  by  tlie  fs/liowing 
Petition  : 

^'  To  th«  Ilonouralle  the  House  of  Commons 
now  assembled  in  the  High  Court  of  Par- 
liament. The  hu'nble  Petition  of  John 
LiLBCRN,  Lieut.  Col." 

"  In  all  humility  shcwetb  ;  That  your  Peti- 
tioner having  suffered  ubundance  of  inhuinan, 
barbarous  cruelty,  by  virtue  of  an  illee;ai  De- 
cree made  against  liim,  in  tlie  8tar-C*Eamber, 
1637,  as  ly  tlie  copy  of  his  Petition  hereunto 
annexed,  formerly  presented  to  this  h-^nour- 
able  house,  and  by  your  own  Votes  imade  the 
4th  of  May,  1641,  (upon  the  examination  of 
the  Petition)  will  appear :  Which  Votes  are 
as  foUoweth;  First,  That  the  Sentence  of  the 
Star-Chamber  given  against  him  is  illegal, 
against  the  Liberty  of  the  Subject,  and  also 
bloody,  wicked,  cruel,  barbarous,  and  tyran- 
nical.    Secondly,  That  reparation  ought  to  be 

•  Where,  (I  very  well  remember,)  sir  Arthur 
Haslerig  was  one  of  my  zealous  and  forward 
Judges;  and  when  Warden  James  Ingram 
came  to  the  bar  of  the  Court  of  Wards,  and 
brought  Mr.  Heme  the  counsellor  to  plead  for 
the  Lords,  and  in  excuse  of  himself,  who  stiffly 
insisted  in  a  high  manner  upon  the  orders  and 
decrees  of  Star-Chamlier,  upon  which  I  very 
welt  remember  sir  Arthur,  with  a  great  deal 
of  indignation,  said  unto  Heme,  <  I  value  not 
'a  Decree  of  the  lords  in  Star-Chamber  a  rush, 

*  if  it  be  not  expressly  according  to  the  tenor  of 
'*  their  Commission,  the  law :  and  I  further  tell 

*  you,  it  is  a  ridiculous  thing,  Sir,  to  summon 

*  Parliaments  to  meet  together  to  make  laws, 

*  if  the  lords  Decrees  in  Star-Chamber  against 

*  law  should  be  binding.  And  therefore,  «1- 
'  though  you  have  proved  for  your  client  Mr. 

*  Ingram,  that  the  lords  in  open  court  (the 
♦court  sitting)  commanded  him  on  tbe  pillory 
^  lo  gag  Mr.  Lilburn,  for  speaking  against  them, 
'  yet  I  tell  you  by  law  that  Ordei*  ought  to 
'  have  been  in  writing  according  to  the  custom 
'.  of  the  court,  which  you  confess  it  was  not, 

*  and  therefore  Mr.  Ingram  must  smart  for  his 
'  executing  of  orders   on    Mr.  Lilburn  made 

iUcgaUy.' 


given  to  him  for  his  imprisonment,  sufferings 
and  losses,  sustained  by  that  illtgal  Seutence. 
And  then  also  it  was  ordered.  That  care  should 
be  taken  to  draw  up  ids  Case,  and  transmit  it 
to  the  locds  :  but  by  reason  of  multitude  ot 
business  in  this  honourable   houH^,  there  hath 
been  no  further  proceedings  in  it  since.    And 
these  distractions  coming  on,  your  Pttitiuiur 
took  command   under  the   right  hon.  Uune:t 
lord  hiook,  with  wUoae  reuiment  he  adventured 
his   hie  lrce!v  and   resoiutelv,  both  ut  Ktntun 
Field,  and  Brentfoid,  where  he  was  taken  (in- 
soncr    and    carried   «way    to  Oxford:  vilna, 
vMhin  a  slun't   time  after  his  coming,  the  kinc^ 
>e..t  to  tht  Castle  to  your  petitioner,  ti.e  uusv 
carl  o    Kingston,  the  loid  Dunsuiorc,  the  lurd 
Ai.ilU"  ver-*,   and   tic    lord    And»jver,   lo   w.k> 
you.-    Ptrtit  niicM-    With   large    prolfers    of  ilie 
honour    and    k  ory    of    ctjuri-prt ferment,   lo 
tbisake    the    PariiumeniS   party,   and  to   en- 
g.ige  on   his  party.     Upon  the   slighting  and 
conteitH  ing   or"    which,    yoor    pttiti'incr   was 
wiihi'i   few  days  af^er  laid  in   irons,  aud  ke.ic 
an  ixcee  ling  clo.'^c  prisoner,  and   forced  «* 
veral  times  to    m.irch  into  Oxford  in  iruiis,  to 
JnWgc  Heaih,   belo  e  whom  he   was  niraiiiiied 
f)r  lJigh-TreH"»on,  lor  drav^iug  hi-  sword  in  the 
cause  iit  the  Common v\(  aith,  and  sufTend  mul- 
titude of  uiise  ies,  in  his  almost  twelve-monti.s 
capti\iJy  (here  :  m  which  tiiue  he  lost  abuve 
600/.  in  his  estate  (hit   I.e  kdt  biliud  himat 
LonJon,  (as  he  is  ck.iily  able  to  make  appear). 
And  imni'  dia-ely  after  hiS  coming  from  tht  nee, 
he  took  coimnand   in  the  earl  of  JNIanche^ter's 
army,  his  comtnis«>ion  a<>  Major  of  fouc  bearing 
date  the  7th  Oct.  1643,   which  lasted  till  the 
16ih  May.  1614,  nt  (\hich  ume  he  was  autho- 
rised by  comitii^ston  as  lieuLcol.  to  comniami  a 
Regiment  of  Dragoons;  ii  whichstn  ices  having 
been   in  many  engagements,   he  hopes  it  v\ill 
Ciisily  appear,  that  Tie  hath  not  only  l}ehav(-(i 
himself  honestly  and  fuitlifully,  but  also  vali- 
antly aud  stoutly,  in  the  mictst  of  many  di>cou- 
rngemcnts,  God  crowning  some  of  his  endea- 
vours with  su(  cess  ;  and  espr  cially  at  the  tak- 
ing of  lickell-Castle,  and  sir  Francis  VVortliln's 
garrison,  at  which    place  y 'ur  petitioner  was 
shot   through   his  arm.     Ihe   premises  consi- 
dered, he  humbly  bcstrchcih  ibis  Houourahie 
Assembly  to  perfect  that  jtistice,  which  you  y> 
happily  began  for  your  petitioner,  and  tugiie 
him  reparation  for  his  larc^e  and  tedious  impri- 
sonment,  and  heavy  suiVenugs    by   the   Star- 
Chamher  Decree  ;  m-  havmu  waited  f nir  vtnrs 
with  patience  foi  that  end,  though   he  lost  by 
his  impriaoninent  all  that  he  had,  and  was  de- 
prived of  a  profitable  calling,  being  tlitn  in  the 
way  of  a  factor  in   the  L  )w  Countries ;  and 
also  to  take  off  the  kind's  fine,  and  to  consider 
his  service  with  the  earl  of  Manchester,  wlierc  n 
he  faitld'ully  adventured  his  life,  spent  a  great 
deal  of  his 'own  money,  and  lost  at  Newmk, 
when  prince   Rupert  raised  the  sie^e,  al-nosc 
100/.  bcmg  stripped   from   the  cr^wu  ol  I  e 
head  lo  the  sole  of  the  foot,  hesidts  his  former 
losses  at  Kenton  and  Brentford  :  and  thaiyoo 
will  be  pleased,  for  his  present  subsi^teocej  t^ 
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appoint  the  payment  of  so  much  of  his  present 
arrears,  as  you  in  your  great  wisdoms  shall 
think  fit,  to  supply  his  urgent  and  pressing  ne- 
cessities, there  being  now  due  to  them  iSOOl. 
and  upwards.  And  that  Col.  King  may  be 
commanded  to  account  with  the  petitioner, 
which  formerly  he  hath  refused  to  do  (though 
commanded  by  his  general),  and  to  give  him 
debentures  for  what  is  due  by  the  state  m  his 
service,  and  to  pay  him  what  he  hath  received 
for  the  petitioner,  and  detained  from  him.  And 
he  shall  pray,  &c.  John  Lilburn," 

The  annexed  Petxtiok  thus  followeth : 

*'  To  (he  House  of  Commons  now  assembled  in 
the  High  Court  of  Parliament ;  The  humble 
Petition  of  JouN  Lilburn,  prisoner  in  the 
I'leet: 

**  In  all  humility  sheweth ;  That  in  Decem- 
ber next  will  be  three  years,  your  Petitioner, 
upon  supposal  of  sending  over  certain  Books 
of  Dr.  fiastwick's,  from  Holland  into  England, 
was  by  Dr.  Lamb's  warrant  without  a^y  Exa- 
mination at  all  sent  to  the  Gatehouse  prison, 
and  firom  thehce  within  three  days  removed  to 
the  Fleet,  where  he  abiding  pri^ner,  in  Can- 
dlemas-Term following,  was  proceeded  against 
ill  the  honourable  court  of  Star-Cham ber : 
where  your  Petitioner  appearing  (and  entering 
of  his  name,  for  want  of  money  his  nante  was 
struck  out  again),  imd  he  refusing  to  take  an 
Oath  to  answer  to  all  things  that  should  be  de- 
manded of  hiii\  (for  that  ^our  petitioner  con- 
ceived that  oath  to  be  dangerous  and  illegal) 
without  any  interrogatory  tendered  him,  for  his 
refusing  the  said  oath,  he  was  prosecuted  and 
censured  in  the  said  court  most  heavily,  being 
fmed  500/.  to  the  king,  and  sent  prisoner  to  the 
Fleet.  And  in  Easter  Term  following,  was 
whipped  from  the  Fleet  to  Westminster,  with  a 
three-fold  knotted  cord,  receiving  at  least  '200 
stripes;  and  then  at  VVeitminster,  he  was  set 
on  the  pillory  the  space  of  two  hours,  and  (over 
and  above  the  censure  of  the  court)  at  the  war- 
den of  I  he  Fleet's  command,  was  gagged  about 
an  hour  and  a  half;  after  which  most  cruel  suf- 
ferings, was  again  returned  to  the  Fleet  close 
prisoner.  When  through  his  said  sufferings, 
the  next  morning  he  being  sick  of  an  extreme 
fever,  could  not  have,  admitbmce  for  his  surgeon 
to  let  him  hlooJ,  or  dress  his  sores,  till  the  af- 
ternoon of  the  said  day ;  tliough  the  surgeon,  in 
pity  to  the  prisoner,  went  to  Westminster  to  the 
warden  himself;  and  your  petitioner  hath  been 
close  prisoner  in  the  Fleet  ever  since,  where  in 
a  most  cruel  manner  he  hath  been  put  into  iron 
fetters,  both  hands  and  legs,  ^hich  caused  a 
most  dangerous  sickness  that  continued  six 
inontlis ;  and  after  some  small  recovery,  was 
again  laiil  in  irons,  which  caused  at  least  five 
monilis  sickness,  more  dangerous  than  the  for- 
mer. During  which  time  of" sickness,  they  most 
inhumanly  denied  his  friends  to  come  and  see 
him,  until  they  would  give  them  money  for  their 
admittance,  and  they  have  denied  many  to 
come  at  all;  and  have  beaten  and  kicked,  and 
•therwise  most   shamefully  abused,  such  his 
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friends  as  came  to  see  him  in  his  great  distress, 
and  to  bring  him  food  and  ncccbsanes  to  sustain 
his  life,  and  also  have  kept  his  servant  from  him, 
and  his  food.  So  that  if  he  had  not  been  re- 
lieved by  stealth  of  his  fellow  pris^oners,  he  had 
been  kept  frotn  any  tbod  at  all,  for  above  the 
space  ot  10  days  togetl'.er;  and  the  prisoners 
that  out  of  pity  have  relieved  him,  have  been 
most  cruelly  puni^ned,  and  the  keepers  have 
not  forborn  to  confess  themselves,  that  they 
should  have  starved  him  long  a^o,  had  not  the 
priM>ners  relieved  him.  And  besides  all  t\n*i, 
they  have  mobt  cruelly  beaten  mid  woundecJ 
him,  to  the  hazard  of  his  limbs,  and  danger  of 
his  life,  had  he  not  been  Rescued  and  saved  by 
the  prisoners  of  the  same  house.  In  which  most 
miserable  condition,  vour  poor  petitioner  hath 
continued  a  prisoner  tur  the  space  of  about  two 
years  and  a  half,  and  is  like  still  to  continue  in 
the  same,  under  the  merciless  hands  of  the 
warden  of  the  Fleet,  who  liHth  denied  lawful 
liberty  to  his  prisoner,  for  that  he  hath  said,  he 
must  observe  the  man  that  has  so  great  a  sway 
in  the  kingdom,  intimating  the  Archbishop.— 
All  which  his  deplored  condition  and  lament- 
able miseries,  he  most  humbly  presenteth  to  this 
most  Honourable  Assembly,  ueseeching  themfia^ 
be  pleased  to  cast  an  eye  of  compassion  to- 
wards him,  and  to  alTord  him  ^uch  relief  from 
the  Censure  and  hard  imprisonment,  as  maj 
seem  goo<l  to  your  wisdoms,  who  otherwise  is 
hke  to  perish  under  the  hands  of  merciless  men. 
And  your  Petitioner  shall  ever  pray,  as  in  duty 
he  vis  bound,  to  the  Lord  to  bless  and  prosper 
this  Honourable  Assembly.     John  Lilburx/* 

At  tbe  debate  of  vvhich,  there  was  not  a  little 
opposition  by  some,  who,  as  I  conceive,  thought 
I  was  not  capable  of  enjoying  justice,  although 
to  my  knowledge  I  never  did  an  act  in  all  my 
life  that  put  me  out  ot  the  protection  of  the 
law,  or  that  tended  to  the  disfranchising  me  of 
being  a  denizen  and  a  freeman  of  England ; 
and  therefore  ought  to  enjoy  as  great  a  privi- 
lege in  the  enjoyment  of  tiie  benefit  of  the  lawr 
of  England,"  as  any  free  denizen  of  England 
whatsoever,  by  what  name  or  title  soever  he  be 
called.  The  issue  of  which  debate,  so  much 
as  I  have  under  the  Clerk's  hand,  thus  fol- 
loweth : 

«  Die  Lonap,  10  Nov.  1645. 

"  Ordered,  ike.  That  the  Vote  formerl/ 
passed  in  this  house,  concerning  the  proceed - 
mgs  agaiost  lieut.  col.  IJlbum  in  the  Star- 
Cham  ber,  be  forthwith  transmitted  to  the  lords.*' 

"  Ordered,  &c.  Tiiat  it  be  referred  to  the 
Committee  of  Accounts  to  ca^tup  and  state  the 
accounts  of  lieut.  col.  Lit  burn,  and  to  certity 
what  is  due  to  him,  to  this  house. 

»*  H.Elstnge,  CUr,  Pari,  D. Cam:' 

After  passing  these  Votes  I  found  quick  dis- 
patch to  the  Lords  ;  and  upon  the  Isi  of  Dec. 
1645,  by  special  decree,  ihey  took  off  the  Fine 
set  Hpon  me  by  the  Star-Chamber ;  and  after- 
wards at  iheir  open  bar  judicially,  upon  the 
1.1th  of  Feb.  1645,  appointed  me  a  solemu 
hearing  ti^  "novo  of  Uie  whole  matter ;  aud  aw- 
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7^v2nc(\  Mr.  Jolni  Bradbiiuw  aud  Mr.  John  Cook 

f'ii"  inv  counsel. 

Lieut. Co!.  John  Lilburn*s  Sufferings,  as  they 
wtre  rcT)re>ent.cd  imd'  proved  before  the 
ri^ht  ho;»oiual)'e  the  House  of  Peers,  in 
P.iriinmeta  Mi>-.enibled,  the  VMh  day  of  Fe- 
bruary, 1G15. 

"Sir.  Uratishuw  nnd  Mr.  Crook  berng unsigned 
tiT  C.iunsel  with  the  bald  Mr.  Lilburn  ;  Mr. 
Brad>havv  having  succinctly,  and  so  truly 
c»pcncd  the  Ca-c,  as  if  he  h-ad  been  an  eye- 
witness of  hi»  client's  sutlerinj^s,  ac<)nuinted 
iheiik  [(jrdships,  thcit  the  same  liad  received  a 
full  and  S'llernn  liL-arinff  before  a  committee  of 
the  honourable  house  of  commons  :  upon  whose 
report  it  was  by  that  honourable  house,  May  4, 
Ifvil,  n  b  ilved  upon  the  question,  'That  the 

*  Sentence  of  the  Star-Chamber  given  against 
'  .John  Lilburn  is  illnral,  ami  against  the  Liberty 

*  i;f  the -Subject;  anci'rf[>o  bloorly,  wicked, cruel, 

*  barbarous,  and  tyri'imical ;'  and  likewise  fur- 
ther re>v»lvt(l  upon  the  question,  *  That  rep'a- 

*  ration  ou;;ht  to  be  i:i\en  to  Mr.  Dlburn,  for 

*  hiis  impri:,onnient,  sulVerings  and  losses,  sus- 

*  laintd  by  that  illegil  vSentcnce,*  And  now, 
my  loid«j,  ihoy  ha\e  transmitted  them  to  your 
ludsl'ips,  by  >\!io^c  noble  favour  kixd  justice 
\^c  are  nnw  Ivlore  y- ur  honours  to  lay  open 
the  illej^t'lity  of  that  Sentence,  and  all  the  pro- 
c^ied'nii;^  ihtrenpon,  and  to  crave  your  lord- 
ships ju'-t^cf  for  reparations,  proportionable  to 
our  client'a  sulVerings,     - 

And  iii  the  first  place  he  presented  an  Order, 
Tvl.t:ft'I»y  Mr.  Ijiburn  uns  hi-st  iilegidly  attach- 
ed,'liud  cominilied  to  the  prison  of  the  Gate- 
house, which  was  read  in  thcae  words  : 

*  v^exto  Dec.  A.  i>.  1637.  Emanavit  attach' 
'  d;ioi t.  Vv'rajat*,  et  Flamstced,  pro  corporis, 
'  (ajft.  J(iliunniii  Lnhurn  de  civitato  London,  ad 

iunnediafeadinittend,&c.  Sijinat.  pcrLauibc, 
Gvvynn,et  Ayhtt.  Ex  direciione  Bi'^er  e'er, 
cappcllani  Ix)nd.  Exam.  Edwardus  Lathaiii, 
lleg.  Utgi  Depwt.' 

The  EiiL'jish  of  which  thus  folio ^eth  : 

*  The  6tU  Dec.   1037.      There  i&sued  an  at- 

*  tachniLiit  directed  to  Wrflgce  and  Fhuniteed, 

*  f«#r  the  takinj;  of  the  body  of  John  Lilburn,  of 
f  the  city  of  lx>Hdun,  and  to  bring  immediately, 

*  &ic.  Signed  by  Lambe,  Gwynn,  and  Aylett. 
'  By  direction  of  the  court,  Baker,  clerk  chap- 
'  lain.  Examined  by  Edward  Latliam,  Deputy 

*  of  the  Register.' 
Whiclir  Order  being  read,  Mr.  Bradshaw  ob- 
served, that  the  original  iniprisonment  itself  was 
illegal,  because  they  nev»T  convented  Mr.  Lil- 
burn to  speak  for  himsejf,  nor  examined  him 
upon  any  crime.  But,  my  lords,  it  is  no  marvel 
tJiat  buch  kind  of  injustice  as  this  proceeded 
from  ihj)se  high  commissioner?,  btcaure  it  i»as 
their  usual  practice  to  be  attachers,  judges, 
gaolers  and  exrculiouers  themselves,  without 
rei^ard  of  any  leg.il  way  of  proceeding's.  He 
then  desired  ilnir  lordships,  that  the  -Sentence 
aji;cnnvt  Mr.  Lilburn  ip  theStar-Charaber  raiglit 
also  b?  r»  ad,  %ihich  was  accordingly  d'»nc,  y'lz. 


*  In  Cam.  Stel.  coram  Cane,  ibidem  13  die  Feb, 

*  annQ,decimo  teriio  Car.  reg.  Lord  Coven- 

*  try ,Lord- Keeper,  tS^c. 

*  Whereas  upon  information  to  this  Court, 
'  the  9th  of  Feb.,  by  sir  John  Banks  knt.  his 

*  majesty's  Attorney-General,  that  John  Lil- 
^  burn  and  John  Wharton,  then  present  at  the 

*  bar,  were  the  2-1  th  of  Jan.  last,  ordered  to  be 

*  examitied  opon  interrogatories,  touching  their 

*  unlawful  printing,  importing,  pubii»bing  and 
'  dispersing  of  libellous  and  seditious  Books, 

*  contrary  to  tlie  decree  of  this  court,  which  waj 
'  verified  by  Athdavit ;  and  being  brought  up  to 
'  the  othce  to  appear  and  be  examined,  the  said 

*  Lilburn  refused  to  *  appear;  and  both  of 
'  them  denied  to  take  an  Oath  to  make  tnit 

*  answer  to  Interrogatories,  as  appeared  by  the 

*  Certificate  of  Mr.  Goad,  depuiy-clerk  of  ihii 
'  court :  the  court  did  on  that  day  order.  That 

*  their  appearances  should  then  be  recordrtf, 
'  they  being  present  in  court  as  aforesaid ;  oiid 

*  that  in  respect  tiie  said  delinquents  did  then 

*  ngain  contemptuously  refuse   to   take  th«r 

*  oaths,  tendered  unto  them  in  open  court,  tbey 

*  should  be  remanded  to  the  prison  of  the  Fleet, 
'  there  to  remain  close  prisoners,  until  ihcy  con- 

*  form  themselves  in  obedience  to  take  that 

*  oaths,  and  be  examined;  and  that  unless thef 

*  did  take  their  oaths,  and  yield  to  be  examiccd 

*  by  Monday  night  then  next  following,  and 
'  no4V  last  past,  their  lordships  would  ou  tl:j» 

*  sitting  day  proceed  to  a  Cc  nsurc  against  thtia 
'  for  their  contempts  therein. 

*  Now  this  day  tlie  said  Lilburn  and  Wharton 

*  being  again  brought  unto  i he  bar,  his  majestT* 
'  sard  Attorney  informed  this  Honourable Courf. 

*  that  they  still  continued  in  their  foiuier  olt- 

*  stinacy,  and  contemptuously  refused  to  tnU 
'  their  C)aihs,  to  make  true  an-»wer  to  the  f  hi- 

*  ttrrogatorie?,  although  they  had  been  scntJcr, 

*  and  their  Oaihs  offered  to  be  given  unto  t^m 
'  by  Mr.  Goad,  deputy-clerk  of  this  court,  nil 

*  now  certified  the  same  in  court.    And  thm^ 

*  fort  his  majesty's  said  Attorney  humbly  praved 
'  on  )iis  majesty's  behalf,  That  tlieir  lordships 

*  would  now  proceed  to  Censure  against  tlii 

*  said  delinquents  for  their  great  contempts  aisd 

*  disobedience  therein.     Whereupon  their  lord* 

*  ships  endeavoured  by  fair  per.^uasions  to  draw 
'  them  to  conformity  and  obedience;  and  withal 

*  offered,  that  if  yet  they  would  submit  and  take 
^  their  Oaths,  their  lordships  would  accepf  there- 

*  of,  and  not  proceed  to  censure  against  '  iffl- 
'  fiutsuch  was  the  insufferable  disobedience i::ii 

*  contempt  of  the  said  delinquents,  that  thty 

*  still  persisted  in  their  former  obstinacy,  J-i " 
'  wilfully  refused  to  lake  tlieir  oaths.    I"  re- 
spect whereof  the  whole  Court  did,  wih  ni^ 
unanimous  consent,  declare  and  adjudsre  iw 
said  Lilburn  and  Wharton  guilty  of  a  \ery  1># 


•  Lilhurn  did  enter  his  name,  but  refoMng  to 
give  them  money  they  put  out  his  name  apv.i^. 

t  Thcv  never  shewed  the  InterrogaiorJo  lo 
Lilhurn,  though  he  desired  the  piphi  of  tlifffl, 
that  JO  he  might  |inow  what  be  did  iw^rtQ* 
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*  contempt,  and  o0*ence  of  dangerous  conse- 

*  quence  and  evil  example,  and  worthy  to  un- 

*  dergo  a  v^ry  sharp,  exunpiury  aud  severe  Ctn- 

*  sure,  wliich  may  deter  others  from  the  like 
'  presumptuous  hohiness,  in  refusing  to  take  a 
'  legal  Oath  ;*  wichimt  which,  many  great  and 

*  exorbitant  oifences  to  liie  prejudice  and  danger 

*  of  his  majesty,  his  kingdoms,  and  loving  sub- 
Ejects,  mi»ht  go  away  undiscovered  and  un- 

*  punished.  And  therefore  thf  ir  lordships  h»ve 
'  now  ordered,  adjudged  and  decreed,  that  the 

*  said  Lilburn  and  Wharton  shall  be  remui^ded 

*  to  the  Fleet;  there  to  remain  until  they  cour 
^  form  themselves  in  obedience  to  the  orders  of 

*  this  court,  and  that  they  shall  pay  oOO/,  a- 
•>  piece  for  their  several  fries  to  his  majesty's 

*  use ;  and  before  their  enlargements  out  of  the  i  l»i»  buck,  u  lurh  wiis  one  of  rlie  niiscr.ibi*  st  ihnt 

*  Heet,  beco'ue  bound  with  good  sureties  for     ever  he  did  see;  fcir  the  wnlc^  in  Lis  hick,  infuJe 


ous  and  cruel  manner,  that  she  w-as  not  able  to 
express  it,  and  that  she  did  believe  il»:it  bi»th 
his  shonlHers  nere  swelled  alnio«t  iii  \i\v  },s  a 
penny-loaf,  with  the  bruises  of  tlie  kni>t!rd 
cords ;  and  that  she  did  see  him  set  npiu  the 
pillory  immediately,  above  tlie  «pace  of  iwo 
hours,  bare-head:  (i,  the  sun  sluiiing  vrry  hot, 
and  he  took  (»c-c:isi(in  to  (Uirl.nc  tho  un)iNtrt-s 
of  \m  Sentence,  upjn  wliich  ihe  waniun  of  the 
Fleet  caused  him  to  be  givi'ucd  abo\«.'  an  hour, 
and  did  it  with  such  cruelty,  that  he  xuade  his 
mouth  to  bleed. 

Mr.  H/t'^'S,  his  surgeon,  testified  upon  oath^to 
thib  cifect ;  That  ,ho  M  not  see  hi.s  putieni  i\Ir. 
Lilbtiri)  \^J^ippcd,  l)ut  bciiii'  desirt d  f-  perform 
the  oS^v  of  a  hurt^eoiv  to  hmi,  lu/  tl.ur   Imv  diesi 


^  their  good  behaviour.  And  to  the  end  that 
'  others  may  be  more  deterred  from  daring  to 

*  offend  in  the  like  kind  hereafter,  the  court 
'  hath  furtiier  ordered  and  decreed.  That  the 
'  said  John  Lilburn  shall  be  whipped  through 
^  the  street,  from  the  prison  of  the  Fleet  unto 
^  the  pillory,  to  be  erected  i't  such  time  ;^nd  in 

*  such  place  as  this  conrt  shall  ho)d  fit  and  di- 

*  reel;  aud  that  both  he  and  the  said  Wharion 

*  shall  be  both  then  set  iu  the  s^ud  pillory,  and 

*  from  thence  be  returned  to  the  Fleet,  there  to 
^  remain  according  to  this  decree. 

*  John  Arthur,  Dep/ 

At  the  concluding  of  which,  Mr.  Bradshaw 
ob«erved,  that  this  Sentence  was^/rr/o  de  se, 
guilty  of  its  own  death ;  the  ground  whereof 
being,  because  Mr.  Lilburn  refused  to  take  an 
Oath,  to  answer  all  such  questions  as  should  be 
demanded  of  him,  it  being  contrary  to  the  laws 
of  God,  nature,  and  the  kingdom,  for  any  man 
to  be  his  own  accuser:  the  execution  of  which 
cruel  and  bloody  Sentence  was  proved  by 
several  Witnesses  of  quality  and  good  repute 
upon  oath  at  their  lordships  bar,  the  substance 
of  wliose  testimony  was : 

In  the  first  place,  Mr.  Thovias  Smith,  mer- 
chant, upon  his  oath  declared  to  tlieir  lordships. 
That  he  saw  Mr.  Lilburn  tied  to  n  cart  at  Fleet- 
bridge,  being  stripped  from  the  waist  upward, 
and  whipped  from  thence  to  Westminster;  and 
that  so  near  a^  he  was  able  to  judge,  every  two, 
three  or  four  steps  he  had  a  lash,  with  a  whip 
that  he  was  sure  had  two  or  three  cords  tied 
full  of  knots ;  a*^  for  the  number  he  did  not 
judge  them  so  few  as  500,  and  he  thought  that 
if  be  should  say  500  and  500,  he  shoulc^  not  say 
amiss :  but  500  he  was  confident  was  the  least. 
And  that  he  saw  him  set  upon  the  pillorj^,  &c. 
the  officers  being  very  cruel  towards  him,  or 
any  that  spoke  unto  liini. 

Tlie  next  witness  was  Mrs.  Mary  Dorman  ; 
the  substance  of  whose  testimony  upon  oath 
was,  that  she  saw  Mr.  Lilburn  whipped  from 
Fleet-bridge  to  Westminster,  in  such  a  barbar- 

♦  The  sum  of  which  was,  *  You  shall  sivear  to 
make  true  answer  to  all  things  that  are  asketl 
you,  so  b^  Jfou  Cud.' 


by  his  crut  I  wiiipping,  wt-i  r  bijrtier  lirtui  toDMCco- 
pipcs,  aiid  that  he  ^rcw  him  set  in  the  pillory, 
audtrapsrt.'d. 

And  Mr.  Tliomas  HdZtrx  upon  oatli  test i lied 
to  tln!»  etfecr;  Tl»;;t  he  tlid  see  Air.  Lilburn  hCt 
upon  the  pillory,  above  (lis  he  j'uiged)  tht»  space 
of  two  hours,  the  sun  shming  very  hot,  nn«i  they 
would  not  feutfer  him  to  liave  awy  cover  upon 
his  head  :  and  I'C  taking  occasion  to  ?petd:  t  f 
the  bishops  cruelty  towards  him,  imd  hov%  un- 
justly ihcy  had  caused  him  to  be  dealtv.  itii, 
the  warden  of  the  Fleet  caused  him  to  be  j:;»y;j,cd 
in  such  a  cruel  manner,  as  if  he  wotdd  hive 
torn  his  jaws  in  pieces,  insomuch  that  the  blood 
came  out  of  his  mouth. 

« 

In  the  next  place,  a  second  Sentence  made 
in  the  Inner  Star-Chaniber  was  read,  \Ah:ch 
thus  foUoweth: 

*  At  the  Inner  Star-Chamber,  the  ICih  of  April, 

A.  D.   1G38. 

*  Present  Lord  Archbishop  of  Canterbury,  Lord- 

Keeper,  Lord-Tren surer,  6cc. 

'  Whereas  John  Lilburn,  prisoner  in  the  Fleet 

*  by  Sentence  in  the  Star-Chamber^  did  this 
'  day  suffer  condign  punishment  for  his  several 
'  ofl'ences,  by  wiiipping  at  a  cart,  and  standing 

*  in   the  j.illory;  aud  as  their  lordships  were 

*  this  day  informed,  during  the  lipie  that  his 
'  body  was  under  the  said  execution,  audaci' 
'  ously  and  wickedly  did  not  only  utter  sundry 
'  scandalous  Speeches,  but  likewise  scattered 
^  divers  copies  of  seditious  Books  amongst  the 
'  people  that  beheld   tlie  said  execution ;  for 

*  which  very  thing,  amongst  other  offences  of 
'  like  nature,  he  hath  been  censured  in  the  buid 

*  court,  by  the  aforesaid  Sentence  :  it  is  there- 
'  fore  by  their  lordships  ordered,  that  the  said 
'  John    Lilburn    should    be   laid    alone    with 

*  irons  on  his  hands  aud  legs,  in  the  wards  of 

*  the  Fleet,  where  the  basest  aud  meanett,  sort 
^  of  prisoners  are  used  to  be  put;  and  that  the 

*  warden  of  the  F^leet  take  special  care  to  hiu- 

*  der  the  resort  of  any  persons  whatsoever  unto 
'him;  and  particularly,  that  he  be  not  sup- 

*  plied  with  money  from  any  friend  ;  ajid  that 

*  he  lake  special  notice  of  all  letters,  wnt.ngs, 
'  and  books  brought  unto  liim,  and  kcizc  tutd 
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*  deliver  the  same  unto  their  lord'^hlps,  and  take 

*  notice  from  time  to  lime  who  tliey  be  that  re- 
'  sort  unto  the  said  pris'»n,  to  visit  the  said  Lil- 

*  burn,  ur  to  Bpeak  with  hini)  and  inform  the 

*  board   tliereof.     And  it   waj  lastly  ordered, 

*  that  all  persons  that  shall  be  herpafter  pro- 

*  duccd  to  receive  corporal  punishment,  accord- 

*  ing  to  sentenrr  of  that  court,  or  by  order  of 

*  the  board,  shall  hai'c  their  p^Hrnients  searched 

*  before   they   be  brought   forth,   and   neither 

*  writing  nor  other  thing  suflftTcd  to   he  about 
'them;  and  their  hands  likewise  to  he  bound 

*  during  the  time  they  are  under  punishnitnt. 

*  Wherei>f,   together  with  the  other  prtniiscs, 

*  the  said  warden  of  the  Fleet  is  hereby  required 

*  to   take  notice,    and  to  liave  especial  care, 
'  that  this  their  loniships  order  be  accordingly 

*  observed 

*  Examined  per  Duplly  Carllton.' 

And  the  execution  of  this  latter  Senterffce  in 
h  nio«>t  barbarous  and  inhuman  manner,  was 
punctually  proved  by  sutticient  witnesses,  as 
followcth;  viz.  Mr.  Higgs  his  surgeon  again 
testified,  That  that  night  Mr.  Lilb«irn  suffered, 
he  was  had  back  to  the  Fleet,  and  he  repairing 
to  Dr.  Grant,  to  crave  his  advice,  he  advised 
him  to  let  his  patient  blood,  to  prevent  a  fever; 
imd  he  accordhigiy  cime  the  next  morning  to  ' 
the  Fleet  to  let  his  patient  blood,  and  drtss  his 
sores,  but  he  found  him  locked  up  close  in  a 
room,  and  was  by  the  otlicers  of  the  Fleet  denied 
access  unto  him.  Whereupon  he  iminediately 
went  to  the  warden,'  being-  then  at  West- 
minster, who  denied  him  access  to  the  said  Mr. 
Lilburn,  till  the  afternoon  that  he  cume  home: 
which  was  a  great  act  of  cruelty,  and  much  lo 
the  danger  of  Mt.  hilburn's  health,  and  wel- 
fare :  and  the  next  day  they  renio\ed  him  down 
to  the  common  gaol,  where  they  laid  him  in 
irons,  and  several  times  wounded  him,  to  the . 
extreme  hazard  of  his  life^  and  several  tiiucs 
denied  me  access  to  him  in  his  extremity. 

Dr.  Hubbard^  Justice  of  the  Peace,  made 
oath  to  this  effect:  That  when  Mr.  Lilburn 
was  prisoner  in  the  Fleet,  he  was  desired  as  a 
physician  to  visit  him :  and  ^oing  so  to  do,  he 
was  again  and  again  denied  access  to  him  :  but 
upon  much  importunity  to  the  warden,  he  was 
fidmitted  to  him,  whom  he  found  in  an  extreme 
violent  fever,  lying  in  irons  upon  both  hands 
and  legs,  to  the  extreme  hazard  of  his  life. 

iVIrs.  Mart/  Dortfian  further  declared.  That 
after  Mr.  Lilburn  had  suffered,  she  went  often 
to  visit  bim,  who  was  laid  in  irons,  and  his 
friends  denied  access  to  him;  and  that  the 
Otlicers  of  the  Fleet  strongly  endeavoured  to 
starve  him ;  so  that  many  times  his  friends  were 
forced  to  bring  his  meat  lo  the  poor  men's  bag, 
and  give  them  money  to  convey  it  to  him  through 
n  hole  in  a  wall  betwixt  them  and  him.  Mr. 
Thomas  Hawes  further  declared,  that  ntter  Mr. 
IJlburn  suffered,  he  often  went  to  visit  him, 
.and  was  beat  by  the  Gaolers,  and  was  in  danger 
to  have  lost  his  life  for  so  doing;  and  th.it  they 
so  strongly  laboured  lo  starve  Mr.  Lilburn, 
I  hat  they  were  forced  to  convey  bis  diet  to  him 


by  the  poor  men  that  begged  at  the  grate :  liut 
the  Gaolers  finding  out  that  Mr.  Lilburn  (^ot 
his  diet  that  way,  they  dealt  so  cruelly  with  the 
poor  men,  that  Mr.  Lilburn  was  deprived  of  that 
way^frelief,  and  then  his  friends  got  the  son  of 
one  Archer  that  was  prisoner  in  the  next  room 
to  him,  for  accusing  the  deputy  of  Irelaud  for 
murdering  one  Esmond,  to  convey  bis  victoaU 
to  him  :  which  was  done  by  stealth,  ihroit^h  a 
hole  where  a  board  was  pulled  up  in  his  tiuor, 
when  the  rest  of  the  prisoners  were  at  the  chapel 
at  service;  and,  my  lords,  divers  times  the 
conveying  of  his  meat  to  him,  cost  him  and  his 
friends,  upon  the  prisoners^  6cc.  more  thao  the 
meat  itself. 

Robert  Ellin,  some  lime  a  fellow-prisoner 
with  Mr.  Lilburn  in  the  Fleet,  upon  oath  de- 
clared before  their  lordships,  that  the  offi<  er? 
of  the  Fiett,  after  they  brought  Mr.  Lilbuin 
into  ihe  common  wards,  used  liim  very  barbar- 
ously and  cruelly,  laying  him  for  a  long  time  in 
irons,  keeping  liis  friends  from  him,  and  his 
victuals,  and  several  titues  had  like  to  hive 
slain,  and  murdered  him,  and  he  verily  beiitvts 
had  effected  ir,  if  lie  had  not  helped  him ;  for 
which  they  took  his  bed  from  him,  and  put  him 
off  the  charity,  and  kept  him  five  weeks  in  a 
duni^eon,  and  had  like  to  have  murdered  him, 
and  afterwards  removed  bim  to  the  KingV 
Bench,  that  so  they  might  the  more  easily  have 
their  wills  of  Mr,  Lilburn,  %k.c. 

Their  Lordships  being  satisfied  of  the  injus- 
tice and  illcjjality  of  the  proceedings,  Mr.  Brad- 
s/iorpsaid.  That  he  conceived  no  man's suiferines 
ill  the  kingdom  had  been  so  great  as  his  client'^ 
were:  for  a  gentleman  lo  be  so  cruelly  tortur- 
ed and  whipped,  pilloried,  gagged,  clo!>c  iroprh 
soncd,  ironed,  beat  and  wounded,  and  thatron- 
irary  to  law,  is  a  cruelty  unheard  of,  and  ihert^ 
fore  hoped  that  for  such  unparalleled  sufferings, 
and  oppiessions,  the  fair  hand  of  their  lordslir^s 
honourable  justice  would  give  and  reach  him 
forth  unparalleled  damages  ;  and  though  man; 
of  his  Judges  that  did  him  injustice  be  dead, 
yet  he  hoped  the  hand  of  justice  of  their  ho- 
nours, joined  with  the  honourable  houie  of 
commons,  will  be  so  long,  as  to  reach  thetr 
living  and  surviving  estates,  and  out  of  them, 
&c.  make  him  speedy^  large  and  unparalleled 
reparations. 

Mr.  Cook  then  spoke  in  the  behalf  of  Mr.  LI- 
burn  (and  afterwards  printed  his  Argument), 
and  said  the  punishment  inflicted  upon  bim 
may  be  reduced  to  four  beads : 

(L)  Imprisonment,  whereby  a  man  is  buried 
alive,  loses  the  comfort  and  benefit  of  his  five 
senses,  and  is  made  '  Corpus  immobile  Ifph 
the  unn^oveable subject  of  the  law,  or  as  a  Head 
carcase.  It  is  true,  that  in  itself  it  is  the  easiest 
of  ail  corporal  punishments:  but  the  continu- 
ance of  it,  makes  it  such  a  lingering  consun>p- 
tion,  that  it  is  better  to  be  upon  the  rack  aa 
hour,  than  to  be  imprisoned  a  jretr:  as  it  » 
better  to  be  onca  wet  to  the  skin,  than  to  be 
subject  to  a  perpetual  dropping:  espeaallj  for 
an  active  sfuit^  ibere  is  no  such  tonnent  as  t| 
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deprive  lum  of  liberty ;  for  active  Theaeus  was 
condemned  only  to  sit  still :  there  is  no  end  of 
such  a  misery,  as  the  heathen  persecuting  tyrant 
said,  '  Nondum  tibi  redii  in  gratjam  ;*  to  put  a 
man  out  of  his  pain,  was  always  counted  a  favour. 
But  Mr.  Lilburn's  imprisonment  was  aggra- 
vated by  three  steps  or  gradations.  1.  A  close 
Imprisonment,  not,  the  dearest  friend  to  come 
to  him;  we  do  not  find  that  any  of  the  primi> 
tive  Christians  were  used  so  by  the  tyrants,  for 
then  that  heavy  charge  might  be  answered  in 
the  scripture,  *  I  was  in  prison  and  ye  visited 
'  me  not;'  extraordinary  ^natters  of  state  and 
high  concernments  always  excepted;  but  the 
cu(^eon  was  not  permitted  some  time  to  come 
10  Mr.  Lilburn  to  dress  him,  nor  the  physician 
when  he  was  in  a  fever;  a  cruelty  unheard  of 
amongst  the  Turks :  for  they  are  careful  of  their 
ftlaves  in  their  sickness,  and  fatten  them,  that 
they  may  endure  their  blows ;  but  it  is  too  pro- 
bable that  those  which  were  Mr.  Liibum's  ma- 
licious enemies,  did  too  much  thirst  after  Uis 
blood.  2.  The  keepers  were  ordered  to  take 
fare  that  no  money  be  conveyed  to  him,  which 
argues  that  they  had  a  desire  to  starve  him :  the 
Prophet  saith,  *  It  is  better  to  die  by  the  sword, 
.'  than  famine,'  which  is  the  greatest  of  all  t4)r- 
ments;  for  all  punishments  may  be  undergone 
by  patience,  but  only  hunger:  which  the  more 
any  man  thinks  by  patience  to  overcome,  the 
more  violent  it  is.  Undoubtedly,  had  it  not 
been  for  the  pity  of  some  poor  resolute  fellow- 
prisoners,  Mr.  Lilburn  had  been  star%'ed  to 
<ieath  ;  far  worse  than  any  of  the  four  Roman 
punishments,  which  were  lapidatio^  cotnbuitiOf 
(UcotlatUy  tlrangulatio,  stoning,  burning,  be- 
heading, and  strangling.  How  severely,  yet 
most  justly,  did  the  same  judges  several  times 
punish  the  intent  to  poison  or  destroy  another 
man  ?  The  going  about  to  murder,  nay,  the  giving 
of  the  lye,  because  it  is  preparatory  to  murder,  by 
provoking  quarrels,  was  censurable  in  that  court ; 
«  multofortioriy  much  more  from  the  stronger, 
then  in  this  case  used,  where  there  was  so  much 
cruelty  inflicted,  that  death  might  probably 
have  ensued,  had  not  God  by  his  extraordinary 
mercy  supported  him  in  those  sad  afflictions, 
those  unjust  judges  for  transgressing  not  only 
the  bonds  of  humanity,  but  all  the  rules  of 
their  own  ordinary  justice,  ought  to  make  Mr. 
Lilburn  answerable  satisfaction.  3.  This  Im- 
prisonment was  for  about  three  years,  until  he 
petitioned  the  parliament.  Many  times  the 
£rst  motions  oi  anger  are  not  in  a  manVown 
power ;  because  he  would  not  accuse  himself 
as  they  desired,  they  might  have  in  a  passion 
committed  him,  and  the  sun  might  have  gone 
down  upon  their  wrath;  nay,  the  moon  might 
have  made  her  f^ragration,  or  the  summer 
season  might  have  melted  their  frozen  con- 
sciences, or*  the  winter  cold  have  allayed  the 
jieat  of  their  malice,  or  the  son  might  have 
made  his  revolution,  but  their  malice  contiuued 
three  years,  and  had  not  he  been  delivered  by 
the  justice  of  the  pariiament,  in  probability 
inignt  have  continued  for  ever. 
(?.)  Whipping,  a  most  paioftii  and  abameftil 


punishment ;  flagellations  and  scourgings  being 
for  slaves  and  incorrigible  rogues,  and  hedge- 
robbers.  In  11  Elizabeth  one  Cartwright 
brought  a  slave  from  Russia,  and  would  scourge 
him  cruelly,  for  which  he  was  questioned ;  and 
it  was  resolved,  that  England  was  too  pure  an 
air  for  slaves  to  breathe  in ;  and  it  was  often 
resolved  in  the  Star-Charober,  that  no  gentle* 
maif  was  to  be  whipped  for  any  offence  what- 
soever :  it  being  well  known  that  John  lilburn's 
ancestors  have  been  ancient  gentlemen,  and 
that  which  these  Judges  could  not  be  ignorant 
of,  especially  the  Earl-Marshal,  who  is  pre- 
sumed to  know  all  the  ancient  {gentry  in  the 
kingdom.  But  the  like  whipping  was  never 
read  of  amongst  the  Assyrians,  Persians,  Gre- 
cians, or  Romans.  For,  1.  It  was  fi-om  the 
Fleet  to  Westminster  (above  a  mile  distance) 
a  great  concourse  and  confluence  of  people 
looking  upon  him,  a»if  he  had  been  some  mi- 
serahle  slave.  2.  He  received  every  two  or 
three  steps  a  blow,  500  strokes  at  the  least ; 
for  one  Mr.  Smith,  a  merchant,  that  went 
along  with  him,  testified  that  so  far  as  he  was 
able  to  judge,  he  received  600  or  1000,  but  of 
the  first  he  was  most  certain  ;  and  this  was 
with  a  treble-corded  whip,  with  at  least  twenty 
knnts  upon  it. 

AmcMi&^st  the  Romans  no  malefactor  had. 
ever  above  40  stripes,  and  every  stroke  stood 
for  three  stripes,  for  the  whip  was  of  three 
thongs:  and  but  one  knot  at  the  end  of  every 
thong.  St  Paul  received  thirty-nine  stripes^ 
which  was  but  thirteen  blows.  Not  long  smce 
in  Orleans,  a  priest  was  sentenced  to  be 
whipped  for  fornication,  having  abused  a  poor 
maid,  telling  her  that  their  popish  St.  Francis 
would  come  and  lie  with  her  such  a  night,  at 
which  time  he  personated  and  feigned  himself 
to  be  St.  Francis,  and  was  taken  in  bed  with 
her ;  and  it  was  earnestly  pressed  by  the  king's 
Advocates,  that  he  might  receive  14  blows  with 
a  three-corded  whip,  which  is  constantly  used 
for  such  castigations,  because  it  was  an  abomi- 
nable wickedness :  but  the  Judges  would  not 
suffer  him  to  have  above  13  blows,  because 
ampliandi  iuni  favores,  favours  are  to  be  in- 
larged.  And  in  doubtful  matters  it  must  al« 
ways  be  presu^ied  for  clemency  and  gentle- 
ness ;  according  to  which  account, Mr.  Lilburn 
received  10,000  stripes :  for  in  every  blow  there 
was  20  stripes,  by  reason  of  the  20  knots,  which 
being  mnluplied  is  10,000,  and  in  every  stripe 
there  was  shame  and  pain,  compression  of  tne 
flesh,  bruisin^s  and  effusion  of  blood. 

(3.)  The  Pillory,  a  punishment  something 
painful,  but  exceeding  shameful,  and  most  ter- 
rible to  a  generous  mature,  to  stand  two  hours 
ii^  open  view  of  all  men,  as  if  he  had  been  un- 
worthy to  tread  upon  the  earth,  the  sun  shining 
very  hot  upon  him,  and  not  suffered  to  keep  on 
his  hat ;  and  this  immediately  after  his  cruel 
whipping,  that  so  they  might  put  him  to  all  tbo 
torture  and  pain  that  they  could,  argues  abond- 
ance  of  wrath  and  malice.  This  punishment 
of  standing  upon  the  pillory,  was  first  invented 
for   MouBtebankf  aiid  CbeatS|  that    bavin| 
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gotten  upon  banks  and  fonnsy  to  wrong  and 
abuse  the  people,  were  exalted  in  the  same 
kind,  to  stand  cons^picuous  to  the  view  a'hd 
open  shame  of  the  people;  hut  for  a  gentleman 
to  be  so  served,  was  never  heard  of,  unless  by 
that  cruel  court. 

(4.)  Gagging,  an  unmanly  and  barbarous  cru- 
elty, to  be  exercised  upon  beasts,  not  men,  for 
man  ditVers  from  brutes  boUi  rutiouc  et  oratiune, 
in  reason  and  speech ;  a  punishment  never 
heard  of  in  any  age ;  cutting  out  of  tongues, 
and  perforation,  in  cusrs  of  blasphemy  have 
been  beard  of,  but  never  in  a  mutter  of  such  a 
nature ;  and  this  to  cunliuue  for  above  an  hour, 
till  the  blood  guslied  out  of  his  mouth,  as  if 
they  would  have  plucked  his  jaws  in  pieces,  and 
all  this  for  nothing;  O  insuficrable  torments  ! 

So  that  by  his  imprisonment  he  was  made  a 
stack,  a  dead  trunk,  or  picture  of  a  man,  that 
hath  eyes  and  sees  not,  bauds  and  handles  not, 
tec.  i3y  Whipping  they  endeavoured  to  make 
liiui  a  rc<;ae,  or  a  slave;  by  the  third  punish- 
ment o(  the  Pillory,  to  make  him  a  cheater, 
guilty  of  forgery  and  perjury;  and  by  Gagging, 
to  make  liiui  a  beast,  and  so  upon  the  whole 
matter  to  deprive  him  of  his  reasonable  soul, 
such  cruelties  that  were  never  invented  but  by 
tvgers  and  wolves  in  human  shapes  *  ferocitas 
*  luporum,^in  humana  figura/  But  then  the 
persons  tliat  were  so  cruel  and  tyrannical  ag- 
prai'ates  the  oiTciice.  1.  This  cruelty  was 
commanded  to  be  executed  by  an  eminent 
court  of  justice,  professing  Christianity,  *  Pes- 
'  siina  est  injustitia  qua:  tit  sub  colore  justitiae  : 
it  is  the  greatest  injustice  to  oppress  and  do 
injury,  under  a  pretence  of  justice.  How  often 
tvas  it, resolved  in  that  court,  tliat  for  a  justice 
of  peace  o;  constable  to  commit  a  riot,  was  ten 
times  more  severely  punishable  tlian  in  a 
common  person,  because  it  is  to  use,  or  rather 
abuse  that  sword  of  authority,  to  commit  or 
countenance  an  unlawful  action,  which  was 
ordained  and  put  into  their  hands  to  suppress  it. 

2.  The  eminency  of  the  persons  augments 
the  ofl'ence,  '  quaiitas  persons  auget  peccii- 
tam  ;'  for  a  gentlenmn  to  act  against  the  rule 
of  the  law  and  gentility,  is  more  reprehensible 
than  in  vulgar  persons.  It  was  called  the 
Court  of  Stai^Chamber,  from  the  eminency  of 
the  persons,  which  were  Judees  :  stars  of  the 
greater  magnitudes,  as  being  the  highest  court 
.of  ordinary  justice;  but  Mr.  Lilburn's  Judges, 
instead  of  putting  on  the  garment  of  justice, 
were  cloathed  from  bead  to  feet,  and  their  con- 
science oiled  and  moistened,  with  cruelty  and 
injustice  mixed  with  the  most  poisoned  maliee 
that  ever  entered  into  the  hearts  of  any  judges. 
And  though  some  of  them  be  dead,  yet  Justice 
lives  though  the  party  be  dead  :  whatsoever  be- 
comes of  them,  their  estates  ought  to  make  sa- 
tisfaction according  to  their  own  rules,  *■  qui 
'  non  luet  in  corpore,  solvit  ia  bursa ;'  be  that 
tuHers  not  in  his  body^  must  suffer  in  bis  parse. 

A  principal. actor  in  this  bloody  tragedy,  was 
the  Lord-Keeper  Coventry,  not  less  eminent  in 
rnielty  than  ia  place,  jodge  of  the  highest  seat 
.of  mercy,  the  ChBOcery,  which  abated  l3ie  edge 


of  the  law,  when  it  is  too  keen;  for  the  chief 
Judge  of  mercy  to  degenerate  into  a  siwdgc. 
cruelty,  not  heard  of  amongst  the  Barhari?.>is, 
how  heinous  is  it?  Not  to  speak  any  thin^  ot' 
the  decapitated  archbishop,  that  muust(.r  of 
cruelty,  and  subtlety,  whose  estate  we  fear  i> 
dead  with  him,  and  Uierefore  httle  can  be  ex- 
pected from  it. 

The  bishop  of  London,  then  Lord-Treasurer, 
was  a  principal  sentenccr  of  Mr.  Liibuni:  It 
their  own  canons,  no  bishop  ought  to  hate  a 
hand  in  blood,  because  they  pretend  to  be  uv.A 
shepherds,  but  cruelty  was  their  genius. 

The  earl  of  Arundel  was  of  an  imbittered 
spirit  against  Mr.  Lilburn,  nothing  bnt  corpo'^l 
punishment  would  allay  the  heat  of  his  mulice ; 
who  being  Earl*Marshal,  could  not  be  ignorant 
that  John  Lilburn  was  a  gentleman :  for  ii:ai 
that, by  his  place  was  to  protect  all  geotlemen 
from  injuries,  and  sliould  scorn  to  be  acti\e  in 
tliQ  inflicting  such  corporal,  ignominious,  cruel 
punishments  upon  a  gentleman,  is  a  transcen!- 
ent  trangrcssion  against  the  laws  of  state  anl 
honour.  It  hath  been  censurable  in  that  court, 
to  speak  contemptuous  words  of  a  gendcman : 
and  how  often  had  he  ordered  satisfaction,  fur 
saying  such  a  one  is  no  gentleman  ?  And  \a 
tlie  same  court  and  persons  not  only  to  sr.\  a 
gentleman  is  a  rogue,  but  so  to  use  him,  as  Mr, 
Lilburn  was,  is  the  greatest  scandal  to  thf 
public  justice  of  the  kingdom,  that  hath  beea 
heard  of. 

The  Judges  assistants,  that  are  called  tlie 
'  Fathefs  of  the  Law,'  and  are  said  to  carry 
law  in  their  brciksts,  for  them  to  begin  aad  pro- 
mote such  an  unjust  and  illegal  Sentcucr,  tor 
them  that  arc  set  as  centinels  to  watch  over 
and  preserve  the  people's  liberties,  to  betra; 
a  poor  gentleman  into  the  bands  of  roeiriis^f 
men,  was  an  offence  of  an  exceeding  hish  na- 
ture :  for  had  they  declared  the  illegality  of 
tho^c  proceedings,  and  protested  against  it,  if 
by  virtue  of  tlieir  places  (in  duty)  they  ought 
to  have  done,  it  might  have  prevented  the  sen- 
tence. If  the  proceeding  had  been  regular  bv 
Informations,  and  Exammations,  or  ore  lenm, 
as  it  was  npt,  unless  there  had  been  some  direct 
proof  or  speaking  circumstance  of  very  proba- 
ole  presumption,  that  Mr.  Lilburn  had  been 
guilty  of  some  high  crime ;  it  had  been  a  griev- 
ous thing  in  them  to  have  assisted  in  so  crue^ 
puuishments.  Buv  when  the  pretence  vas  no 
other,  but  concerning  some  of  Dr.  Bastwick% 
Mr.  Burton's  or  Mr.  Prynne's  Books,  y*^^ 
they  knew  could  not  be  any  breach  of  tbe 
peace,  and  that  in  the  Star-thamber,  where 
there  was  no  information,  as  in  Mr.  Lilburiti 
caSe,  to  administer  an  Oath,  was  all  one  with 
the  Hif;h-CommissioD,  and  directly  coutrarv  v> 
the  Petition  of  Hight,  in  3  Car.  andjustice  Jooes 
bad  ao  reason  for  inflicting  the  corporal  pu- 
nishment. 

But  because  Mr.  Lilburn  was  a  youog  inan» 
therefore  it  was  fit  he  should  be  punished :  Is 
not  this  to  turn  Justice  into  wormwood  ?  $uc° 
judges  have  ever  been  the  most  dangerous  p«ci 
to  a  state  and  kincdoniy  and  in  fonMr  touM^ 
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for  less  ofTence,  ino%t  severely  punished  in  their 
persons  and  estates.  The  lord  Cottington 
tiiirsted  exceedingly  after  the  blood  of  this 
poor  genUemuny  and  the  high-coramissioners 
had  their  hands  as  deep  as  any  of  the  rest,  in 
i^ard  that  by  their  warrant  he  was  first  com- 
mitted :  the  most  unjust  and  tyraunicnl  that 
ever  was  heard  of,  to  command  a  poor  gen- 
tleman to  be  sent  to  prison,  without  consenting 
him  before  them,  or  asking  him  whether  he 
was  gaiky  of  any  misdemeanor:  a  mere  usur- 
pation of  authority,  taking  the  sword  of  justice 
into  their  own  hands,  not  caring  to  destroy  u 
poor  gentleman,  so  as  they  might  curly  favour 
with  the  prelates  their  grand  patrons ;  those 
high-commissioners  making  themselves  judges', 
gaolers,  and  executioners,  and  what  not,  to' de- 
stroy the  innocent. 

It  is  considerable  what  punislmient  the 
Gaolers  and  Executioners  of  this  cruel  Sen- 
tence have  deserved :  for  however  if  a  writ- be 
directed  to  a  sheriff,  commanding  him  to  take 
the  body  of  one  who  is  a  peer  of  the  realm,  or 
a  privileged  person,  the  officer  is  excused  by 
liis  Warrant ;  yet  wjien  punishments  arp  clearly 
Against  the  law  of  God,  nature,  and  nations, 
which  prohibit  all  such  cruelties  and  inhuma- 
nities ;  to  make  them  bleed  for  the  blood  of 
Mr.  Lilburn,  wuuld  be  an  honourable  piece  of 
iustice,  and  a  precedent  of  much  safety  to  the 
subjects  In  after-times,  and  officers  would  not 
dare  to  be  so  unmercifully  cruel ;  as  the  sheriffs 
smarted  for  the  Ship- Money,  though  they  had 
process  from  the  Exchequer. 

Mr.  TJlburn*s  sufferings  are  beyond  expres- 
sion, and  no  honest  heart  but  is  feelingly  sen- 
sible of  every  blow  that  was  given  him ;  in  his 
Imprisonment,  Whipping,  FiHory,  Gagging, 
Beatings,  Hunger-bitings,  and  the  Irons  laid 
upon  him,  every  true-hcaricd  Englishman,  that 
stands  for  the  laws  and  liberties  of  the  subject, 
was  so  used,  and  abused ;  for  it  might  have 
been  any  such  man's  case,  as  well' as  his.  His 
estate  quite  exhausted  by  their  cruelties,  his 
trade  lost,  whereby  he  gained  his  liveUhood, 
being  before  that  time  in  a  hopeful  way  of  a 
merclinnt,  aud  well  known  to  be  very  indus- 
trious in  his  calling;  a  man  active  for  the  pub- 
lic, and  by  his  merits  hath  procured  the  title 
of  lieutenant-colonel  in  the  present  wars  :  what 
damages  the  parliament  will  be  pleased  to  ad- 
judge and  order  him,  he  humbly  submits  to 
their  great  wisdoms  and  honourable  justice : 
certainly  not  any  of  them  would  have  suffered 
su  much  for  ten  thousand  pounds. 

It  is  the  Lord's  great  mercy  that  he  is  yet 
alive,  having  conflicted  with,  and  gone  througli 
•lich  a  sea  of  punishments  and  miseries.  True 
ii  is,  ihat  in  point  of  reparations,  there  is  no 
proportion  between  money  and  such  corporal 
punishments,  to  a  generous  spirit :  yet  as  there 
was  never  more  indignity  and  a  greater  disho- 
nour to  the  justice  of  the  kingdom,  than  by 
this  wicked  Sentence,  and  the  cruel  execution 
thereof;  thereby  prDclaiming  it  to  all  the  world 
tlm  an  English  gentleman  must  be  made  a 


slave,  to  satisfy  the  malicious  and  virulent  hu- 
mours of  a  tyrannical  court  of  justice : 

So  it  will  be  a  very  great  honour  and  repara* 
tion  to  the  Public  Justice  of  this  land,  to  give 
and  adjudge  Mr.  Lilburn  exemplary  and  pro- 
portionable damages,  to  be  levied  out  of  tiie 
estates  of  his  unjust  and  malicious  Judges, 
through  whose  injustice  he  not  only  suffered 
such  cruelties  for  three  years,  that  not  one  of 
them  would  have  suffered  the  like,  nor  received 
one  of  his  stripes  for  many  thousands;  but  lost 
his  trade  and  livelihood. 

The  judicial  law  was  blood  for  blood,  an  eye 
for  an  eye,  tooth  for  tooth,  &c.  Daniel's  ac- 
cusers were  cast  into  the  den  of  lions«  with 
tlieir  wives  and  children,  though  Daniel  had  no 
hurt  by  a  miracle  of  mercy ;  by  the  equity  and 
morality  t^ hereof,  Mr.  Lilburn  ought  to  have 
good  and  proportionable  reparation  out  of  the 
estates  or  his  unjust  judges  and  tormentors, 
who  sought  for  his  blood :  but  that  God  pre- 
served him  by  his  extraordinary  love  and  fa- 
vour. 

That  all  drooping  spirits  may  chear  up  and 
be  encouraged,  that  Justice  will  run  down  like 
a  mighty  stieum,  when  it  shall  be  executed 
upon  the  greatest  offenders :  as  now  there  it 
good  hopes  that  Mr.  Lilburn  shall  by  ordinance 
of  parliament  have  speedily  ^nod  damages,  an- 
swerable to  his  great  suffenngs,  ordered  and 
adjudged  him,  to  be  raised  out  of  the  estates 
of  his  unjust  judges,  that  may  be  paid  unto 
him  without  further  expence,  who  hath  beeo 
I  at  such  extraordinary  charges'  about  the  same, 
that  so  his  reparation  may  be  not  only  just,  but 
seasonable,  by  which  he  shall  be  obliged  to 
venture  his  li^,  and  all  that  is  dear  to  him,  as 
formerly  he  hath  done,  for  his  hdnourable 
judges  m  parliament  assembled. 

Whereupon  the  Lords  made  the  following 
Order: 

'  Die  Veneris,  13  Feb.  1645. 
'  Whereas  the  cause  of  John  Lilburn,  gent* 
came  this  day  to  a  hearing  at  the  bar  by  his 
counsel,  being  transmitted  from  the  house  of 
commons,  concerning  a  Sentence  pronounced 
against  him  in  the  Star-Chamber,  13  Feb. 
anno  IS  Car.  reg.  and  after  an  examination 
of  the  whole  proceedings,  and  a  due  consi- 
deration of  the  said  Sentence;  it  is  this  day 
adjudged,  ordered,  and  determined  by  the 
lords  in  parliament  assembled,  That  the  said 
Sentence,  and  all  proceedings  thereupon,  shall 
forthwith  be  for  ever  totally  vacated,  obliter- 
ated, and  taken  off  the  file  in  all  courts 
where  they  are  yet  remaining,  as  illegal,  and 
most  unjust,  ai^ainst  the  liberty  of  the  sub- 
ject, and  law  of  the  land,  and  Magna  Charta, 
and  unfit  to  continue  upon  record  :  -  And 
that  the  said  Lilburn  shall  be  for  t?vcr  ab- 
solutely freed,  and  totally  dischai^ed  froin 
the  said  Sentence,  and  all  proceedings  tliere- 
uptm,  as  fully  and  amply,  as  though  never  an)r 
such  thing  had  hetn.  And  that  all  estreiit 
and  process  in  the  court  of  Exchequer,  for 
levying  of  any  Fine,  (if  any  such  be)  shall  b% 


1359]    STATE  TRIALS,  13  Charles  I.  1^31.— Trial  (fUlbum,  and  Whartm,  [IAkJ 

'  wholly  cancelled  And  made  void ;  anj  thing 

*  to  the  contrary  in  any  wise  notwithstanding. 

<  Jou.  BaowKEy  CL  FarV 

But  not  assigning  me  any  reparations  in  that 
Decree  (the  doing  of  which  the  house  of  com- 
mons left  unto  them,  and  the  lords  according 
to  former  custom  looked  upon  to  be  their  right 
in  law  to  do),  I  prayed  their  assigning  me  par- 
ticular reparations  according  to  law  and  justice, 
out  of  the  estates  of  my  unjust  judges,  that  had 
done  me  so  much  wrong ;  upon  which  new  ad- 
dress to  them,  they  did  upon  the  5th  of  March, 
1045,  order  and  decree,  and  assigned  to  be 
paid  onto  the  said  John  Lilbum,  the  sum  of 
2,000/.  for  his  reparations,  which  for  many 
reasons  (as  their  being  aiding  in  the  wars  to  the 
king,  &c.), -they  filed  upon  the  estates  real  and 
Dersoual  of  Francis  lord  Cottington,  sir  Francis 
windebank,  and  James  Ingram,  late  Deputy- 
Warden  of  the  Fleet;  and  afterwards  by  ano- 
ther Decree  for  the  present  levying  thereof,  out 
of  their  lands,  at  eight  years  purchase  (as  they 
were  before  the  wars),  with  the  allowance  of 
interest  at  8/.  per  cent. -per  ann.  in  case  of  ob- 
struction ;  for  all  or  .any  part  of  it :  and  to  this 
purpose  caused  an  Ordinance  to  be  drawn  up, 
which  fully  passed  their  house  ihe  15,  20,  aud 
S7th  of  April,  1646,  and  afterwards  trans- 
mitted it  to  the  house  of  commons,  where  by 
reason  of  my  bloody  adversary  old  sir  Henry 
Vane's  interests,  and  of  my  imprisonment  by 
Manchester's  means  in  the  Tower  of  London, 
it  lay  asleep  till  the  1st  of  August,  1648,  at 
which  time  7  or  8,000  of  my  true  friends  in 
JjOndoo,  signed  and  caused  to  be  delivered  a 
Petition  to  the  House  of  Commons  for  my  li- 
berty, and  the  passing  of  the  said  Ordinance. 
Whereupon  the  house  made  this  Order : 

'  Die  Martis,  1  Aogusti  1648.     Sir  John  May- 
■    **  nard,  sir  Peter  Wcntworth,  lord  Carre,  col. 

*  Boswel,  col.  Ludlow^  Mr.  Holland,  Mr, 

•  Copley, 
^  It  is  referred  to  this  committee,   or  any 

*  live  of  them,  to  consider  how  colonel  John 
'  Lilbum  may  have  such  satisfaction  and  allow- 
'  ance  for  his  sufferings  and  losses,  as  was  for- 
'  merly  intended  him  by  this  house. 

*  Henry  Elsynge,  CI.  Pari.  Dom.  Com.' 
Upon  which  Order  I  got  the  Committee  to 
meet,  and  preferred  a  Petition  to  them.  Upon 
which  Petition,  the  Parliament  having  disposed 
of  all  that  part  of  the  lord  Cottington's  Estate 
that  I  should  hare  bad,  unto  the  lord  Sav,  and 
al»o  compounded  with  sir  Francis  Windebank's 
beir;  the  sdid  committee  were  pleased  to  fix  it 
entirely  upon  the  Lord-Keeper's  estate,  as  the 
principal  guilty  man ;  of  which,  when  the  young 
lord  Coventry  his  son  and  heir,  heard  thereof 
in  France,  he  came  posting  to  England  as  in 
amaze,  fearing  what  such  a  precedent  might 
brinfr  upon  hini,  if  his  father's  Estate  (then 
dead)  should  be  compelled  to  make  me  satis- 
iaction ;  he  being  so  capital  in  injustice,  that 
if  that  course  should  he  taken,  his  estate  left 
hini  by  his  father  (if  it  were  trebled)  would  not 
mtisfy  for  his  father's  palpable  injustice  com- 


mitted in  bis  life-time.  And  Manchester  being 
in  the  said  Bryers  with  his  father,  being  as  un- 
just as  the  other,  and  having  a  brother,  viz. 
George  Montague,  iand  other  considerable  in- 
terests in  the  house  of  commons,  so  plied  their 
friends  there,  that  they  put  a  stop  to  the  second 
reading  of  tlie  aforesaid  Ordinance.  Which  I 
first  fully  understood  by  the  Speaker's  means, 
then  my  great  pretended  friend,  who  one  day 
began  to  reason  with  a  member  of  the  house 
(and  my  special  friend)  about  the  unreason- 
ableness to  fix  my  reparations  upon  the  Estate 
of  the  deceased  lord  Coventry  ;  nay,  or  to  give 
me  any  reparations  at  all  out  of  the  estates  of 
those  persons  that  did  me  wrong,  for  fear  the 
precedents  in  time  might  reach  to  themselves : 
*•  For  sir,'  said  the  Speaker,  as  the  memher 
told  me, '  if  my  son  and  heir  should  be  liable 

*  in  law,  to  make  satisfiiction  to  all  those  men 

*  (out  of  that  estate  I  should  leave  him)  diat  [ 

<  have  in  the  eye  of  the  law  wronged  (by  sigoiog 
'  Warrants,  Orders,  and  Decrees,  by  the  com- 
'  mand  of  my  superiors)  he  would  soon  be  a 

*  beggar,  although  I  should  leave  him  5  or 

<  6,000/.  per  annum;'  and  therefore  desired  the 
said  member's  concurrence  with  him.  And  for 
the  clamorous  importunity  (as  they  called  it) 
of  me  and  my  friends,  to  give  me  reparations; 
but  yet  to  do  it  in  suclx  a  way,  that  the  prece- 
dent might  not  in  future  make  themselves  smart 
for  their  injustice  to  particular  men.  Of  which, 
when  the  said  member  told  me,  he  said,  they 
were  resolved  to  make  the  commonwealth  njr 
pay-master  out  of  the  public  Treasury,  and  co- 
lour over  the  justness  of  it  with  this  pre- 
tence, *  That  Cottington's  estate,  &c.  foraierly 
'  assigned  me,  they  had  since  disposed  of  for 

*  the  commonwealth's  use  to  the  lord  Say;  and 
'  therefore  now  it  would  be  no  injustice  to  the 
'  commonwealth  (although  in  the  Star-Cbam- 

*  her  it  never  wronged  me)  to  pay  roe  my  repa- 
'  ration.'  And  so  finding  I  was  like  to  be  Uf* 
fled,  I  delivered  tiie  under-written  to  every  iiH 
dividual  member  of  i\A  honourable  house  of 
commons. 

"  The  Humble  Hemembbance  of  Lieutenant 
"  Colonel  John  Lilburn,  Sept.  4, 1648. 

"  Honoured  sir;  Vouchsafe  to  take  notice, 
and  seriously  to  consider.  That  the  first  week 
this  present  parliament  sat,  which  b  now  almost 
full  8  years  ago,  I  presented  an  humble  Peiition 
to  the  house  of  commons,  for  justice  and  ngbi 
against  the  cruel  Judges  of  the  High-Commis- 
sion-Coui  t,  and  the  Star-Chamber;  and  1  liad 
the  honour  (the  same  day  it  was  presented)  to 
be  one  of  the  first  prisoners  in  England  that 
was  set  at  liberty  by  this  parliament,  and  alsw 
received  a  speedy,  full,  fair,  and  candid  pro- 
ceeding, in  tlie  hearing  and  examining  my 
tyrannical  sufferings:  But  by  reason  of  multi- 
plicity of  public  business,  and  other  great  ob- 
structions, I  have  not  as  vet  been  able  tfl  at- 
Uin  to  the  full  end  of  my  legal  and  just  expec- 
tation and  right,  viz.  reparations  for  m?  long, 
sad,  and  tormenting  sufferings,  by  the  foresaid 
unjust  aud  uurighteou*  Judges. — Be  pleased 
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also  favourably  to  take  notice,  That  upon  the 
1st  August  last,  there  was  an  hunabte  Petition 
presented  to  the  honourable  house  of  commons, 
subscribed  by  many  thousands  of  honest  citi- 
zens,  &c.  humbly  to  desire  you  to  put  me 
in  full  possession  of  all  your  by-past  just  Votes 
about  my  foresaid  sufferings.  Upon  reading 
and  debating  of  which  Petition,  as  ni  answer  to 
that  particular  of  it,  yonr  house  were  pleased 
to  make  this  ensuing  order  : 

*  Die   Martis,   1   Augusti,  1648.  Lord  Carre, 

*  Sir  John  Maynard,  Sir  Peter  Wentworth, 

*  Col.  Boswel,  Col.  Ludlow,  Mr.  Copley, 
<  Mr.  Holland. 

'  It  is  referred  to  this  Committee,  or  any  fire 
'  of  them,  to  consider  how  Colonel  John  Dl- 
'bum  may  have  satisfaction  and  allowance  for 
'  his  sufferings  and  losses,  as  was  formerly  in- 
'  tended  him  by  his  house. 

*  Uekrt  Elsynge,  Cler,  Dom,  Com^ 

Unto  which  said  Committee  at  their  first 
sitting,  I  presented  a  Petition ;  the  Copy  of 
which  thus  follow  etb  : 

*  Tq  the  Honourable  the  Committee  of  the 

*  House  of  Commons,  appoinrefl  to  consider 
'  of  Lieut.  Col.  Lilburu*s  Business,  in  rtfei^ 

*  ence  to  the  Star-Chamber;  The  Humhle 
'  Petition  of  Lieut.  Col.  John  Lilbu&n. 

*  Sheweth ;  That  bettides  your  Petitioner's 
sufferings  by  reason  of  his  banishment  into  the 
Low-Countries,  he  was  first  comraitttsd  by 
Dr.  Lamb,  Gwyn,  Aylet,  1637,  and  afterwards 
had  three  years  imprisonment,  in  the  common 
gaol  of  the  Fleet,  being  whipped  from  Fleet- 
Bridge  to  Westminster,  and  enduring  the 
cruel  torment  of  above  500  stripes  with  knot- 
ted cords.  Afterwards  being  set  in  the  pil- 
lory for  the  space  of  two  hours,  and  hy  James 
Ingram,  deputy-warden  of  the  Fleet,  gagged, 
tearing  his  jaws  almost  in  pieces,  without  or- 
der ;  which  Seutence  was  given  by  lord- 
keeper  Coventry,  earl  of  Manchester,  lord- 
privy-seal,  lord  Newburgli,  sir  Henry  Vane, 
sen.  lord  chief-justice  Braraston,  and  judge 
Jones.  And  after  the  barbarous  execution 
of  this  Sentence,  beini;  April  18,  1638^  the 
suid  lord  Coventry,  archbishop  of  Canterbury, 
bishop  of  London,  earl  of  Manchester,  earl 
of  Arundi'l,  earl  of  Salisbury,  lord  Cottin^ton, 
lord  Newburgh,  secretary  Couk,  and  Wmde- 
bank,  passed  another  Sentence,  m  effect  for 
thie  starving  of  your  petitioner,  and  for  the  tor- 
menting of  him  with  irons  upon  hands  and 
legs  both  night  and  day  ;  and  by  keefnog  him 
close  in  the  common  giiol  of  the  Fleet,  from  the 
speech  of  any  of  his  friends :  All  w  hich  was  ex- 
ecuted with  the  i^reatest  cruelty  that  could  be 
for  the  space  of  almost  3  vears  together,  to  the 
apparent  hazard  of  his  life,  both  by  starving 
him  (which  was  with  all  art  and  industry  seve- 
ral ways  attempted) ;  and  also  by  several  as- 
saults made  upon  him  by  the  said  Warden's 
man  (instigated  thereunto  by  the  said  De- 
puty-Warden, to  the  maiming  and  woundiiig 
him,  whereby  to  this  day  he  is  totally  dejniv- 
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ed  of  the  use  of  two  of  his  fingers)  :  All  whicli, 
with  much  more,  too  tedious  to  be  here  in- 
serted, was  fully  proved  by  sufficient  Witnesses, 
before  a  Committee  of  your  house,  whereof 
Mr.  Francis  Rouse  had  the  chair;  upon 
whose  Report  made.  May  4, 1641,  your  hoa?e 
voted,  *  that  the  Sentence  in  the  Star-Cham- 

*  ber  given  against  the  said  John  Lilburn,  and 
'  all  the  proceedings  thereupon,  was  illegal^ 
'  and  agamst  the  Liberty  of  the  subject,  and 

*  also,  bloody,  wicked,  cruel,  barbarous,  and 
<  tyrannical ;  and  that  he  oo^ht  tb  have  good 

*  reparations  therefore.'  Which  Votes,  by 
reason  of  multiplicity  of  business  in  your 
house,  cost  your  Petitioner  some  years  of  icn- 
portunate  and  chargeable  attendance  to  get 
them  transmitted  to  the  Lords;  which  was 
obtained  in  February,  1645,  the  13th  day  of 
which  month,  your  Petitioner's  whole  cause 
was  effectually  opened  at  the  lords  bar,  by  his 
learned  counsel,  Mr.  John  Bradshaw  and  Mr. 
John  Cook ;  and  there  every  particular  again 
proved  upon  oath,  by  testimony  of  people  of 
very  good  quality,  whereupon  they  concurred 
in  all  things  with  the  house  of  commons,  sav- 
ing in  the  matter  of  Reparation ;  but  upon 
the  delivery  of  a  true  Narrative,  (which  your 
petitioner  wiih  his  mvn  hands  in  the  same 
month  delivered  unto  every  individual  lord) 
they  made  a  further  Decree,  that  your  Peti- 
tioner should  have  2,000/.  reparations  out  of 
the  estates  of  the  said  lord  Cottington,  sir 
Francis  Windehaok,  and  James  Ingram,  for 
the  reasons  ailedged  in  an  Ordinance  %vhich 
they  passed  in  April,  16-16,  and  transmitted 
to  your  house;  where  it  hath  lain  dormant 
ever  since,  and  is  now  referred  to  the  consi- 
deration of  this  honourable  Committee. 

*  Now,  forasmuch  as  by  the  judicial  laws  of 
God,  which  are  the  pure  laws  of  right  reason, 
he  tliat  wilfully  hurteth  his  neighbour  is  bound 
to  the  performance  of  these  five  things:    1. 
'  If  it  be  a  blemi'ih  or  wound,  like  for  like,  or 

*  to  redeem  it  with  money,  thereby  to  satisfy 
'  him  for  his  wound.     2.  For  his  pain  and 

*  toi-ment.  3.  For  the  healing.  4.  For  hit 
'  loss  of  time  in  his  calling.  5.  For  the  shame 
'  and  disgrace  :'  All  wbicb  are  to  be  consi- 
dered according  to  the  quality  of  tlie  person 
damnified  :  Wltich  reparations  are  to  be  paid 
Out  of  the  best  of  the  goods  of  him  that  dam- 
nified him,  and  that  without  delay. 

'  And  as  the  law  of  God,  so  the  laws  of  this 
nation  do  abhor,  and  have  severely  punished^ 
above  all  pcrs  )ns.  Judges,  many  times  with  the  , 
loss  of  their  lives  and  estates,  who  under 
colour  of  law  have  violated  their  oaths,  and 
destroyed  the  lives,  liberties  and  properties  of 
the  people,  whom  by  law  they  should  have 
preserved :  as  may  be  instanced  by  the  44 
JuHgt*s  and  Justices  banged  in  one  3'ear  by 
king  Alfred  ;  divers  of  them  for  le^s  crimes 
than  hath  been  done  in  the  case  of  your  Peti- 
tioner ;  as  may  be  read  in  the  Law- Book 
called,  'The  Mirror  of  Justice,'  p.  239,  240, 
241,  &c.  translated  and  reprinted  this  very 
parliament:  And  by  Justice  Thorp, iu  £dw. 
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S's  time,  who  was  condemned  to  death  for  the 
violation  of  his  oath,  for  taking  small  sums  of 
money  in  causes  depending  before  him ;  as 
appears  in  the  third  Part  of  Coke's  Institutes, 
fol.  155,  156.  And  hy  the  Lord  Chief  Justice 
Tresilian,  &c.  who  in  full  parliament  in  Rich. 
3*8  time,  was  attached  as  a  Traitor  in  the 
forenoon,  and  had  his  throat  cut  at  Tyburn  in 
the  afternoon, '  because  he  had  given  it  under 
'  his  hand)  that  the  king  mi^ht  create  unto  him- 
'  self,  at' bis  pleasure,  another  rule  to  walk  by, 
'  than  the  law  of  the  land  prescribes  him  ;'  as 
appears  by  the  Parliniuent  Records  in  the 
Tower,  by  muny  of  your  own  Declarations, 
and  also  by  tiie  Chronicles  of  England. 

*  Now,  far  as  much  as  your  Petitioner's 
sufierinj^s  have  been  unparalleled,  and  his 
prejudice  sustained  thereby  altogether  unre- 
parable,  having  lost  his  limbs,  &c.  And  for- 
asmuch as  by  the  law  ol  God,  nature,  and 
nations,  reparations  for  hurts  and  damages 
received,  ought  to  be  satisfied  as  far  as  may 
be  in  all  persons,  ttioui;h  done  by  accident, 
and  not  intentionally,  and  though  througk  ig- 
norance :  much  more  wiien  the  persons  of- 
fending did  it  knowingly,  and  on  purpose,  in 
the  face,  nay,  in  spite  of  the  fundamental 
laws  of  the  land,  which  they  were  sworn  to 
preserve  :  And  for  that  the  reparations  in  the 
said  ordinance  assigned  do  scarce  amount  to 
what  your  Petitioner  spent  in  his  three  yeai's 
sad  captivity,  and  his  now  almost  eight  years 
chargeable  attendance,  in  suing  for  it,  besides 
the  loss  of  a  rich  and  profitable  trade  for  ele- 
ven years  together,  and  his  wounds,  torments, 
smart  and  disgrace,  sustained  by  his  said  ty- 
rannical sentences. 

*  He  therefore  humbly  prayeth  the  favour 
and  justice  of  this  honourable  Committee  for 
some  considerable  augmentation  of  his  said 
Reparations ;  and  the  rather,  because  his  fel- 
low-sull'er;er.  Dr.  Bastwick,  had  4,000/.  Re- 
parations allotted  him,  whobc  suilerings,  he 
submissively  conceiveth,  was  nothing  nigh  so 
great,  in  torment,  pain,  and  shame,  as  your 
retitioner*s.  And  forasmuch  as  the  now  lord 
Coventry,  son  and  heir  to  tlie  aforesaid  lord 
Coventry,  hath  walked  in  his  father's  steps  Jn 
enmity  to  the  laws,  liberties,  and  freedom  of 
the  nation  :  By  being  in  arms  at  the  beginning 
of  the  wars  against  tlie  parliament,  and  made 
his  peace  with  the  earl  of  Essex  for  a  small 
matter,  and  hath  since  deserted  the  kingdom, 
living  in  France  privately,  receiving  the  pro- 
fits of  a  vast  estate  which  his  father  left  him  : 
And  forasmuch  as  his  said  father  (the  late 
lord  Coventry)  was  the  activcst  man  in  infring- 
ing the  laws  and  liberties  of  the  nation  ;  al- 
though a  lawyer  and  judge,  sitting  on  the  su- 
preme seat  of  justice;  and  a  person,  as  is 
groundedly  conceived,  who  got  a  gi'eat  estate 
by  corruptiop,  and  particularly  a  man  that 
principally  passed,  as  chief  judge  of  the  court, 
both  the  aforesaid  sentences  against  your  Pe- 
titioner :  And  in  regard  the  estates  of  th^ 
said  lord  Corti-jgton,  and  sir  Francis  Winde- 
bank,  by  subsequent  orders  of  both  houses 


^  upon  urgent  occasions^  are  much  entangled 
'  and  altered  from  the  condition  tliey  were  in 
'  in  1646,  when  the  lords  ordered  your  Peti- 
'  tioner  2,000  marks  out  of  them  ;  and  for  that 
'  the  estate  of  James  Ingram  cannot  be  found, 
'  nor  at  present  come  by :   Your  Petitioner, 

<  therefore,  most  humbly  prayetb,  that  the 
'  greatest  part,  if  not  all  your  Petitioner's  Re- 
*■  parationSy  may  be  fixed  upon   the  said  now 

*  lord  Coventry's  estate,  to  be  immediately 
'  paid  your  Petitioner;  or  else  that  his  recti, 
'  and  the  proBts  of  his  woods  and  goods,  may  be 

*  seized  in  the  respective  counties  where  they 
*-lie,  for  the  satisfymg  thereof;  that  your  Peti- 
'  tioner  may  no  longer  run  the  hazard  of  roin 

<  to  him  and  his,  by  tedious  delays,  having  al- 
'  ready  contracted  the  debts  of  many  hundred 
'  pounds,  occasioned  by  the  chargeable  prose- 
'  cution  hereof.  And  that  if  you  shall  think  5c 
'  to  conjoin  any  other  with  him,  that  it  may  be 
*-  pL'iucipally  the  judges  of  the  law  ;  who  ought 
'  to  have  been  pilots  and  guides  unto  the  rest 

*  of  the  ju'Jges  of  that  court,  who  wer^lord?, 

*  and  persons  not  knowing  the  law.     And  your 

*  Petitioner  shall  ever  pray,  &:c. 

John  Lilbcrs.'* 
"  After  the  reading  of  which,  they  entered 
into  a  serious  debate  of  the  whole  busmess,  aod 
there  njjon  passed  several  V^otes  to  be  heads  of 
an  Ordinance,  to  be  drawn  up  and  reported  to 
the  house,  by  the  right  hon,  the  lord  Can, 
chairman  to  tlie  said  committee;  who  accord- 
ingly reported  the  Proceedings  and  Votes  of 
the  said  committee  to  y4)ur  house,  who  approv- 
ed of  the  said  V^otes,  and  ordered  anOrdiDance 
to  be  presented  to  the  house  consonant  .there- 
unto, which  was  accordingly  done  by  the  l^^rd 
Carr  ;  which  Ordinance  hath  been  once  read 
in  your  house  :  The  copy  of  which  thus  tbl- 
luws : 

'  An  Ordinance  of  the  Lords  and  Commons  as- 

*  sembled  in  parliament,  for  the  raising  of 

*  3,000/.  out  of  the  real  estate  of  the  late 

*  Thomas  lord  Coventry,  lute  Lord  Keeper 

*  of  the  Great  Seal  of  England,  lor  ami  to- 

*  wards  the  reparation  and  damajies  oi  Jolia 
'  Lilburn,gent.  which  he  sustiiined  by  virtoc 
'  and  colour  of  two  Sentences  given  aud 

*  made  against  him,  in  the  late  Court  of  Star- 
«  Chamber,  the  one  the  13th  Feb.  1637,  the 

*  other  the  18th  April,  1638. 

*  Whereas  the  cause  of  John  Lilhurn  geot. 
'  concerning  two  Sentences  pronounced  against 
'  him  in  the  late  court  of  Star-Chamber,  I3tli 
«  of  February,  13  Car.  regis,  and  IS^h  of  April, 

*  14  Car.   regis,  were  voted  the  4tli  of  Mav 

*  1641,  by  the  house  of  commoiis,  to  be  \\\&fAi 

*  and  against  the  hberty  of  the  suhjecJ,  and 

*  also  bloody,  wicked,  cruel,  barbar-  U5,  and 
'  tynmnical,  wliicl)  were  |^ransmilled  trom  the 

*  said  bouse  of  commons  unto  the  hou^c  ot 
'  lords ;  who  thereupon^  by  an  order  or  decee, 
'  by  them  made  13th  of  Feb,    16<5,  adjudged 

*  and  declared  the  said  proc^-edlugs  oi  the  sam 

*  Star-Chamber,  against  the  said  John  mm, 

*  to  ht  illeg^  and  nunii  unjust,  aud  agaiast  cue 
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liberty  of  the  subject,  and  Mngna  Charta, 
and  unfit  to  continue  upon  record,  &c.  And 
by  another  order  or  decree,  made  by  thecn 
the  said  lords  the  5th  of  March  1645,  they  as- 
signed to  be  pnid  unto  the  said  John  Lilburn 
the  sum  of  2,000/.  for  his  reparations ;  and 
the  said  house  of  peers  tJien  fixed  ctiat  sum 
upon  the  estates  real  and  personal  of  Francis 
lord  Cottington,  sir  Francjs  Windebank,  and 
James  Ingram  *,  late  deputy-warden  of  jhe 
Fleet :  and  afterwards  for  the  present  levying 
thereof,  with  allowance  of  interest,  in  case  of 
obstructions,  while  the  same  should  be  in 
levying,  and  of  such  parts  as  should  not  be 
forthwith  levied;  the  said  house  of  peers  did- 
cause  an  ordinance  to  be  drawn  up,  and  pass- 
ed the  same  in  their  house,  the  27th  of  April 
1G46,  and  afterwards  transmitted  the  same  to 
the  house  of  commons  for  their  concurrence  ; 
with  whom  it  yet  dependeih.  And  forasmuch 
as  since  that  transmission,  all,  or  the  greatest, 
of  the  estates  of  the  said  lord  Cotiington,  and 
sir  Francis  Windebank,  is  since  by  both 
houses  disposed  of  to  other  uses;  and  the 
estate  of  the  said  James  Ingram  is  so  small 
and  weak,  and  so  entangled  with  former  in- 
cumbrancejj,  that  it  can  afford  little  or  no 
part  unto  tlie  said  John  Lilburn  of  the  said 
reparations  :  And  for  that  the  said  late  lord 
Coventry  was  the  principal  judge,  and  chief 
actor,  in  giving  of  both  the  said  illegal  Sentences 
in  the  said  court  of  Star-Chumber ;  and  for 
the  barbarous  inflicting  of  punishments  there- 
upon. Therefore,and  tor  satisfaction  of  the  said 
2,000/.  and  lor  the  increase  of  reparation  unto 
the  said  John  Lilburn  for  his  extraordinary 
wrongs,  sufferings,  and  losses  thereby  sustain- 
ed, and  the  long  time  hitherto  elapsed  ivithout 
any  satisfaction ;  the  lords  and  commons 
assembled  in  parliament  do  ordain,  and  be 
it  hereby  ordained  by  the  said  lords  and 
common*,  and  by  authority  of  the  same  ;  That 
the  said  John  Lilburn  shall  receive  I  lie  sum  of 
3,000/.  out  of  all,  or  any  the  manors,  mes- 
suages, lands,  tenements,  and  hereditaments, 
whereof  he,  the  said  late  Thomas  lord  Coven- 
try, or  any  other  person  or  persons  to  or  for 
his  use,  or  in  trust  for  hifti,  was  or  were  seized 
in  fee-simple,  or  fee-tail,  or  otherwise,  at  the 
time  of  the  said  sentences  or  decrees,  or  of 
either  of  them,  in  the  said  late  court  of^  Star- 
Chamber,  or  since  within  tJie  kingdom  of  Eng- 
land, or  dominion  of  Wales,  any  order  or  or,- 
dinance  heretofore  made  by  either  or  both 
houses  of  parliament  for  the  employment  of 
the  estate  of  the  said  late  Thomas  lord  Coven- 

*  *  But  the  lord  Roberts,  the  lord  Wharton, 
&c.  told  me  several  times,  if  their  estates  had 
tiot  been  under  sequestration  by  ordinance  of 
parliament,  they  would  never  have  gone 
nbout  to  ^x  my  reparations  by  ordinance, 
(which  tlicy  must  needs  then  do,  to  take  off* 
the  sequestration)  but  have  issued  out  a  de- 
cree and  extent  under  the  Great  Seal,immcdi- 
atdy  to  have  put  me  in  present  possession  of 
my  2,000/.  which  they,  said  was  their  right  by 
law  to  do.' 


*  try  to  the  contrary  hereof,  in  any  wise  not- 

*  withstanding.     And  for  the  more  speedy  levy- 

*  ing  of  the  said  sum  of  3,000/.  it  N  further  or- 

*  dered  and  ordained,  that  the  several  and  re- 

*  spective  sherifTs,  of  th.e  several  and  respective 

*  countirs  within  England  and  Walts,  wherein 

*  any  of  the  said  lands,  tenements,  or  heredita- 
'  nients  do  lie,  shall  forthwith  upon  sight,  and 
'  by  virtue  of  this  ordinance,  cause  an  inquisi- 
^  tion  to  be  made  and  taken,  by  the  oaths  of 

*  12  or  more  lawful  men,  where  the  same  lauds 
'  do  lie,  and  what  the  same  are  and  do  contiun, 

*  and  of  the  clear  yearly  value  thereof,  over  and 

*  above 'all  charges  and  reprises:  and  after  such 
'  inquisition  so  made  and  taken,  the  several  and 

*  respective  sherifi's  ^hall  deliver  unto  the  said 

*  John  Lilburn  true  copies  in  parchment  of  the 
'  same  inquisitions  by  tiieni  taken,  and  shall 
'  then  also  deliver  unto  the  said  John  Lilbunx 
'  the  said  lands,  tenements,  and  hereditaments, 
'  which  shall  be  so  comprised  or  menticned  ia 
^  the  said  inquisitions,  to  have  and  to  hold,  to 
'  him  the  said  John  Lilburn,  and  his  assigns, 
'  without  impeachment  of  waste  :   and  until  he 

*  shall  have  received  out  of  the  issues  and  pro^ 
'fits  thereof  (to  be  estimated  according  to  the 
'  yearly  values  contained  in  the  said  inquisi- 
'  tions)  the  said  sum  of  3,000/. ;  together  with 
'  all  reasonable  chari;es  and  expeuces  to  be  sus- 
'  tained  from  henceforth  for  obtaining  the  said 

*  sum  of  3,000/.     And  all  and  every  the  said 

*  several  and  respecti^e  sherinTs,  and  all  other 
'  person  and  persons  whatsoever,  that  shall  any 
'  ways  act  or  assist  in  obedience  to  this  ordi<- 

*  nance,  according  to  the  true  intent  and  mean- 

*  ing  thereof,  shall  be  therefore  defended  and 
'  kept  harmless,  by  the  authority  of  both  houses 

*  of  parliament.' 

Be  pleased  to  take  further  notice  that  after 
the  foresaid  Ordinance  was  once  read,  it  came 
to  a  debate  in  your  house  for  to  be  read  the  se* 
cond  time,  which  was  carried  in  the  negative  by 
a  majority  of  voices ;  and  I  cannot  but  appre* 
hend  that  there  were  divers  in  the  house  unsa- 
tisfied in  the  ordinance  itself,  in  regard  the 
house  was  divided  upon  the  debate  and  vote, 
which  I  cannot  but  apprehend  must  flow  from 
one  of  these  two  considerations :  First,  either 
because  that  the  whole  reparations  is  fixed  upon 
the  lord  Coventry's  estate  singly,  who  h;td  many 
co-partners  in  t])e  sentences,  and  who  also  iC 
may  be  supposed  hath  expiated  his  crime  by 
his  death.  Or  else,  secondly,  because  in  some 
men's  thoui;hts,  some  of  my  lute  actions  are,  or 
have  been  so  evil  in  themselves,  that  they  may 
seem  to  them  to  over-balance  the  merits  of  all 
my  ancient  sufi'eringa. 

However,  on  my  presenting .  my  Reasons  to 
the  house  for  reading  it,  my  Oidinance  was  call- 
ed for  to  be  read  the  second  time,  which  El- 
synge  the  clerk  pretended  he  had  laid  ready 
upon  the  table  before  him  ;  but  what  betwixt 
his  knavery,  old  Henry  \  anc*s,  the  Speaker's^ 
and  young  Montague's,  my  Ordinance  was 
stolen,  and  could  never  after  be  found  :  so  that 
I  was  sent  to  out  of  the  house  to  gee  another  fair 
copy  writ  over  presently ;  which  being  long  ia 
doing;  my  friends  went  away^  not  expecting  it 
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wonid  any  more  be  meddled  \s'vh  that  day,  so 
that  when  most  of  thcin  \*cre  l'"u%  my  adver- 
saries took  the  advLUil.tg,o  to  cah  lor  it,  and*  in 
a  thin  bouse  read  it  the  second  time,  nod  upon 
debate  threw  it  out  of  doors;  and  at  present  to 
•top  my  mouth,  voted  me  300/.  ready  money 
(as  they  pretended)  out  of  sir  Charle»>  Kcniisse's 
Composition,  to  enable  me  for  present  sub'sikt- 
cnce, and  to  tuilow  uty  bu^intss;  and  uiso  made 
this  further  Order: 

*  Die  Martis,  Sept.  5, 1648.   Ordered  by  the 
'  commons  assembled  in  parliumenr,  that  the 

*  sam  of  3,000/.  be  allov\ed  and  paid  unto  lieut. 

*  col.  John  Lilburn,  for  reparation  of  liis  da- 

*  m.'iges  sustained  by  colour  of  the  Sentences 

*  given  at;ait)St  him  in  the  lute  court  of  Star- 

*  Chamber,  where  lord  Carr  had  the  chair,  \viih 
'^the  addition  of  sir  John  Daiivers,  and  colonel 

*  lti}:by,to  consider  of,  and  present  to  this  house 
'  an  Ordinance  for  settlint^  of  lands  to  him  and 

*  his  heirs,  to  the  value  of  3,000/.  at  12  years 

*  purchase,  out  of  the  estates  of  new  delinquents 

*  ju  the  insurrections,  not  yet  sequestered. 

'  H.  Elsykge,  Ctcr.  Varl.  Com,  Dom.* 
Of  which  when  I  fully  understood,  I  was 
troubled,  but  knew  not  how  to  help  myself;  and 
having  already  met  with  so  many  ditlicult:e% 
and  received  so  many  baf!Ics  as  I  had  done,  I 
thought  it  was  better  (beinu  almost  wearied  out 
with  strugglinu)  to  take  half  a  loaf,  than  to  go 
away  without  any  })read  at  all.  So  afier  many 
petitions  and  letters  to  the  sequestrators,  &c. 
the  committee  caused  an  Ordinance  to  be  drn»  n 
up. 

But  when  my  Ordinance  came  to  the  lords, 
they  disabled  me  to  cut  down  any  more  timber 
trees  than  what  were  already  felled,  which  I 
jndped  frter  for  me  to  content  myself  with,  than 
to  stru^;:lc  any  longer  to  get  itpsHs,  as  the  house 
of  commons  Lad  sent  it  up.  So  the  lords  in 
tv.o  or  three  days  dispatched  it,  and  sent  it 
down  to  the  house  of  commons  for  their  concur- 
rence, according:  tf»  those  abridgments  they  bad 
made  in  it :  and  taking  my  opportunity  to  speak 
to  tlioso  in  the  Iujum'  of  conunoi.s  I  had  interest 
in,  I  inireatcd  tlu^m  to  di.^pnte  it  no  more,  but 
p:iss  it  as  tlic  lonis  had  gcUhd  it;  and  accord- 
ingly I  hoy  did  ;  the  Copy  of  which  thus  folio  w- 
Cth  : 

*  Die  Jovis,  21  Dec.  IClB.     An  Ordinance 

*  of  the  lords  and  commons  asscnil)led  in  par- 

*  liument,  for  raising  of  3,000/.  out  of  the  se- 

*  qnestcred   estates  und   compositions    of  sir 

*  Henry  (Jibb,  knight;  and  sir  Henry  Delling- 
'  ham,  kni^lit  and  baronet;  and  Thomas  Bowes, 

*  e^q.,  lying  and  being  within  the  county  of 
'  Durham;  to  be  paid  unto  lieut.  col.  JohnLil- 
<  burn,  by  the  Committee  of  Sequestrations  of 
'  the  said  county,  for  and  towards  the  Ilepnra- 
'  tion  and  Damages  of  the  said  John  Lilburn, 

*  winch  lie  sustained  by  virtue  and  colour  of  two 

*  unjust  Sentences,  or    Decrees,    given    and 

*  made  agaioBt  him  in  the  late  Court  of  Star- 
«  Chambfjr,  the  one  the  ISth  Feb.  1637,  the 
«  other  the  18th  April,  1638. 

•  Whereas  the  cause  of  lieut.  col.  John  Lil- 

*  bum,  concerning  two  Sentences  pronounced 

*  against  him  ia  the  late  court  of  Star-Chamber, 


*  the   l.'Jth   Feb.   deriino   13    Car.  re^is,  and 

*  the  13ih  April,  14  Car.  rt^is,  (winch  ^ttt 
'  voted  the  ith  of  May,  1641,  by  the  house  of 
'  cwmmons,  t4»  be  illegal,  and  against  the  liberty 
'  of  the  subject,  and  also  bloody,  wicked,  crutl, 

*  barbarous  and   tyrannical)  were  transmilicil 

<  from  the  said   house  of  commons  unto  ih* 

*  house  of  lords;  in  which  the  house  of  peers 

*  concurred  in  judijment ;  and  the  13th  Feb. 
^  1645,  declared  the  said  proceedings  of  the 

*  sard  Star-Ch:miber,   against    the  said  Jobu 

*  Lilburn,  to  be  iilegnl,  most  unjust,  and  against 
'  the  liberty  of  ihe  subject,  and  law  of  the  land, 
'  and  Magna  Charta,  and  unfit  to  continue 
'  upon  record,  6cc.  The  said  lords  and  com* 
'  mons  taking  into  their  serious  consideratioo, 
'  the    extraordinary  sutTerings    and   barbaroui 

<  tyranny,  that  by  colour  uf  the  said  unjust 
'  decrees  were  inflicted  upon  the  sttid  lieut,  col. 

*  John  Lilburn ;  and  the  long  time  hithertu 
'  elapsed  without  any  satisfaction,  do  conceirt 

<  it  mo^t  just,  eqnitable  and  reasonable,  to  le- 

*  pair  him  in  some  considerable  maimer :  and 

*  therefore,  in  pursuance  of  two  orders  of  the 

*  hou>e  of  commons,  one  of  the  Sad  Auj. 
'  1648,  and  the  oihtr  of  the  5th  Sept.  1618, 
'  have  onlained ;  and  be  it  hereby  ordained  bj 

*  the   lords  and  commons  assembled  in  par- 

<  liament,  and  by  the  authority  of  the  saoie; 
'  That  the  said  John  Ijlburu  shall  have  and 
'  receive  the  sum  of  3,000/.  to  be  paid  unto 

*  him  or  his  assigns,  by  the  committee  of  ic- 
'  qucbtrations  for  the  county  of  Durham,  out  of 

*  the  fiist  profits  of  the  sequestered  estates, 
'  boih  lands  and  goods  of  sir  Henry  Gibb, 
'  knt.  ;  sir  Henry  Bellingham,  knight  and  ba* 

*  ronct;  and  Thomas  Bowes,  ejq.  lying  af.d 
'  being  in   the  county  of  Durham,  having  a:; 

*  been  active  in  the  late  Xorthern  insurrections, 

*  and  aiding  and  assisting  to  the  most  wickfd 
'  invasion  of  duke   Hamilton.      And  the  said 

*  committee  are  hereby  authorized  to  fell  a*! 

*  such  woods  (except  timber-trees  now  st'^nd- 

*  ing)  as  may  conveniently  be  spared,  and  nuw 

*  standing  upon  the  said  lands  (or  already  ft  lied  \ 
'  or  any  of  them.     And  if  the  said  sir  ilfcory 

*  Gihb,  sir  Ilniry  Beliingham,    and   Thomai 

*  Bowes,  or  any  of  them  slTall  compound  for 
'  their  estate,  so  much  of  the  said  3,000/.  ai 
'  then  shall  remain  unsatisfied   shall   be  paid 

*  unto  the  said  John  Lilburn,  or  his  assignees, 

*  out  of  their,  or  the  first  of  their  compositions. 
'And  this  ordinance  or  copy  thereof,  attested 
'  under  the  hand  or  hands  of  tlie  clerk,  or  clerks, 

*  of  one  or  both  houses  of  parliament,  shall  be 
'  a  sufficient  warrant  to  the  said  committee  o( 

*  sequestrations  in  the  said  county  of  Durham 
'  to  pay  the  said  3,000/.  as  is  before  expressed, 
'  nnto  the  said  John  Lilbura   or  his  assigns; 

*  and  likewise  to  indemnify  and  save  harmless* 

*  all  aod  every  person  or  persons,  that  shall 
'  any  way  act  in  the  perfbrmaoce  of  the  tnie 

*  intent  and  meaning  of  this  Ordinance. 

*  JoH.  Beown,  Cler,  Parliamentor, 

•  H.  Ely5I»oe  CUr.  Fori  Dom,  Can! 
However,  lieut.  ool.  Lilburoe,  after  great 

trouble  and  much  eipeacei  got  hut  little  of  tU 
moDey  ordered  him. 
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149.  The  Trial  of  Thomas  Harrison,  Clerk,*  at  the  King's-Bench, 
for  a  Misdemeanor  in  speaking  reflecting  Words  of  Judge 
Hutton:  14  Charles  I.  a.  d.  1638,  [Cro.  Car.  503.  Hutt. 
131.  3  Rushw.  Appendix,  268.  Tanners  MbS.  in  Bib.  Bod.] 


*  Before  this  time,  that  is  to  say,  upon 

*  1  hursday  next  after  the  Octaves  of  the  Holy 

*  Trinity  in  ibe  said  term,  before  our  sovereign 

*  lord  tlie  king  at  Westminster,  upon  the  oath 
'  of  tvvelve  Jurors,  it  is  presented.  That  whereas 

<  the  court  of  our  lord  the  king  of  Common 

*  Pleas  is^  and  from  the  time  to  the  contrary  of 
'  which  tiiere  is  no  memory  of  man,  hath  been 

<  an    antient  court  of  record  of  our  said  now 

*  lord  the  king  and  his  progenitors  and  ances- 

*  tors,  kings  and  queens  of  England,  for  the  ad- 

*  ministration  of  justice  to  the  bubjects  of  this 
f  kingdom  of  England,  and  otlicrs  in  Common 
«  Pl(;;as,   moved   and   arising  through   all   the 

*  kingdom  of  England  :    And   wliercas   it   is 

<  agawst  the  crown  and  dignity  of  the  king's 

*  majesty,  and  against  the  law  and  custom  of 

*  this  kingdom  of  England,  for  any  person  or 

*  persons  to  disturb  the  court  aforesaid,  or  any 

<  Justices  of  the  said  court,  the  said  court 

*  being  open,  and  the  Judges  of  the  said  court 

<  being    present,  and  judicially  sitting  :    And 

<  whereas  Richard  Ilutton  knight  is,  and  for 
'  divers  years  now  last  past  hatb  been,  and  yrt 

*  is  one  of  the  Justices  of  our  said  now  lord  tlie 

*  king  of  this  court :  nevertheless  one  Thomas 

<  Harrison  of  Creeke  in  the  county  of  North- 

<  amptoo,  clerk,  not  having  God   before  his 

<  eyes,  but  by  the^  instigation  of  the  Devil 
Amoved  and  seduced,  malicioubly  with  liimself 

*  imagining,  and  in   his  mind  compassing  by 

<  what  means  he  might,  the  aforesaid  Richard 
'  Uution  knight,  there  and  tlien,  and  yet  being 

*  one  of  the  Justices  of  our  said  now  lord  the 

<  king  of  the  Common  Pleas  aforesaid,  many 

<  ways  to  defame  and  scandalize,  and  contnv- 

<  ing  and  maliciously  intending,  as  much  as  was 
«  in  ins  povier,  to  bhng  the  said  Richard  Hutton 

*  into  scandal,  ignominy,  contempt,  and  vile 

<  character,  and  the  saicl  Richard  Hutton  of  his 
'  life  and  goods  and  chattels,  lands  and  tene- 

*  ments,  wickedly  and  maliciously  to  deprive ; 
'  as  also  the  displeasure  and  indignation  of  our 

*  said  now  lord  the  king  against  the  said  Richard 

*  Hutton  to  stir  up  and  provoke,  and  using  his 

*  utmost  endeavour  to  make  the  said  Richard 

<  Hutton  be  held  and  esteemed  a  Traitor  as 
'  well  by  our  said  lord  the  king  and  the  peers 
^  of  this  kingdom  of  England,  as  by  all  the  loyal 

*  subjects  of  our  said  lord  the  king .  And  the 

*  aforesaid  court  of  our  said  now  lord  the  king 
'  of  Common  Pleas,  and  the  justices  of  our  said 

*  lord  the  king  of  the  said  court  in  the  said 

*  court  being  present,  and  judicially  sitting  to 

*  He  was  Pansoa  of  Credtt  ifiNorthamp* 
toashire. 
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disturb,  and  the  administration  of  justice  ia 
the  said  coi^rt  to  hinder,  the  4th  day  of  May, 
in  the  14th  year  of  the  reign  of  our  lord 
Charles  by  the  Grace  of  God,  of  England, 
Scotland,  FraJ^ce,  and  Ireland,  kin^,  derender 
of  the  faith,  &c.  at  the  city  of  Westminster  in 
the  county  of  Middx*,  viz.  in  the  great  hall  of 
Pleas  there,  the  court  of  our  said  lord  the 
king,  that  is  to  say,  the  court  of  our  said  lord 
the  king  before  him  the  king,  the  court  of 
Chancer^',  and  the  court  of  our  said  lord  the 
king  of  Common  Pleas,  in  the  aforesaid  great 
Hall  of  Pleas  aforesaid  open,  and  the  Justices 
of  our  said  lord  the  king  in  the  court  aforesaid 
then  there  present,  and  judicially  siitioi;,  in 
assiduously  attending  and  heariuir  the  matters 
and  causes  of  our  said  lord  the  king,  his  peo- 
ple and  kingdom  of  Eosland,  and  in  minis- 
tering the  laws  of  the  kingdom  aforesaid  ta 
the  subjects  of  our  said  lord  the  king ;  the 
aforesaid  Thomas  Harrison  to  the  bar  of  the 
aforesaid  court  of  ear  said  lord  the  king  of 
the  Ccmmon  Pleas,  then  and  there  violently 
and  by  force  and  arm5,^c.  came,  the  said 
court  of  Common  Pleas  then  and  there  in  the 
aforesaid  great  Hall  being  open  as  aforesaid, 
and  the  aforesaid  Richard  Hutton  knight,  and 
the  other  Justices  of  out  said  lord  the  king  of 
the  court  of  Common  Pleas  aforesaid  in  that 
court,  then  there  as  aforesaid  beiug  present, 
and  judicially  sitting ;  and  tiie  aforesaid  Tho- 
mas Harrison,  then  and  there  put  of  bis  mere 
malice,  evil  mind,  and  wicked  intention,  ia 
the  presence  and  hearing  of  the  aforesaid  jus- 
tices of  the  aforesaid  court  of  Common  Pleas, 
and  divers  Serjeants  at  law,  and  many  vene* ' 
rahle  jnen,  and  other  faithful  subjects  of  our 
said  now  lord  the  king,  falsely,  wickedly,  and 
maliciously  accused  the  aforesaid  Richard 
Huiton  knight,  of  high  treason,  and  then  and 
there  falsely,  wickedly,  and  maliciously,  these 
scandalous,  venomous,  defiunatory  English 
words,  openly,  publicly,  and  with  a  loud  voice 
said,  pubhshcd  and  spoke,  viz.  '  I  (him  the 
'said  Thomas  Harrison  meaning)  do  accuse 
*  Mr.  Justice  Hutton  (the  aforesaid  Richard 
'  Hutton  knight,  one  of  the  justices  of  our  said 
<  lord  th^  king  of  the  Common  Pleas,  meaning) 
'  of  high  treason  :'  to  the  great  hurt  and  dero- 
gation of  the  crown  and  dignity  of  our  said 
lord  the  king,  and  of  his  royal  power,  and  the 
manifest  contempt  and  scandal  of  his  courts 
aforesaid,  and  of  the  justice  and  laws  of  our 
said  lord  the  king,  his  kingdom  aforesaid,  and 
the  court  of  Common  Pleas  aforesaid,  and 
the  justices  of  our  said  lord  the  king,  and 
admmistration  of  justice  in  the  said  court,  to 
the  most  evil  example  of  all  other  offenders 
hereafter  in  the  like  casei  and  to  the  more 
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<  griei'ous  scandal,  infamy,  disgrace,  and  Bnal 

*  d€i»truc(ioii  of  the  aforesaid  Hichard  liuiton 

*  knii^hc,  and  iigain^t  the  peace  of  our  said  now 
'  lord  the  king,  his  crown  and  dignity,  &c/* 

To  tiiis  the  said  Thomas  Harrison  hath 
pleaded  Not  Guilty,  and  haih  put  himself  upon 
the  oountry,  and  the  king's  Attorney  of  this 
court  likewise.  You  are  now  to  enquire  whe- 
ther the  said  Th  ^mas  Harrison  be  guilty  of  this 
crime.  Yea  or  No. 

Mr,  Serjeant  Heath.  May  it  please  your 
lordshipf  and  yoti  gentlemen  of  t-ie  jury  de 
hear,  that  by  readng  of  the  record,  that  there 
is  an  Indictmei-.t  preferred  on  the  behalf  of  the 
king  against  Thomas  Harrison  who  is  now  at 
the  bar,  and  that  it  is  for  a  notable  and  inso- 
leni  Contempt  in  this  hall  against  justice  Hutton 
and  tlie  laws  t>{  this  kingdom.  The  Indict- 
ment sets  it  out  tiius  :  That  the  court  of  Com- 
mon Pleas  is  an  ancient  court,  and  that  it  is 
against  the  crown  and  dignity  of  the  king,  and 
the  Courts  of  Jusrice,  that  when  the  said  courts 
Mrere  sitting,  t^iey  or  any  of  the  ministers  of  tl.e 
said  court  shall  be  disturbed.  It  is  further 
said,  that  Mr.  Justice  Hntton  is,  and  for  many 
yearfc  la»»t  past  hath  been  one  of  the  Judjccs  of 
the  Court  of  Common  Pleas ;  and  tliat  the 
defendant  who  is  now  at   the  bar  (Mr.  Har- 

*  The  original  Record  is  as  follows  : 

Rex  zersui  llAttni&ov  for  a  Misdemeanour, 
Triu'  14  Car'  l.B,  R. 

*  Middx'  $s, 

*  A  Has,  scilicet  die  Jovis  prox'  post  octab' 

*  sanctie  Trin*  isto  eod'  termino,  coram  domino 
'  rege  apud  Westm',  per  sacrament  xii.  jur' 
'  extitit  prssentat^  quod  cam  cur'  domini  regis 
'  de  comranni  banco  est,  et  a  tempore  cuius 

*  contrar'  memoria  hominura  non  existit,  fuit 

*  amiqua  cur*  de   recordo  dicti  domini  regis 

*  nunc,  et  progenitor'  et  antecessor'  suor'  reg' 
'et  rcginer'  Angiise,  pro  administratione  jus- 
'  tititt  subdit'  hujus  regni  Anglis,  et  aliis  in 
'  c<ymmnnibus  pi'itis  per  tot'  regiuim  Anglix 
'  prxd'  motis  et  emei^entibus.  Cumqne  est 
'  contra  coron'  et  dignitat*  regia   inajestatis, 

*  necnon  contra  legem  et  consuetudinem  hujus 
'  regni  Angliae,  pro  aliqua  pei*sona,  vel  aliqui- 

*  bus  persoui.<)  cur'pneed',  «>eu  aliquosjusticianos 

*  ejnsd'  cur',  ead'  cur'  aperta  existen',  et  jus- 

*  ticiar*  cur*  illius  in  cur'  iH*  praesentibus,  et 
'judicialiter    sedentibus,  disturbare.      Cumq* 

*  Ric'  Hutton  miles  est,  et  per  di versos  annus 
'  'jam  olt'  elapsofl  fuit,  et  adhuc  est,  unus  jus- 

*  ticiar'  diet'  domini  retris  ntinc  praed'cur'  suae ; 
'  quidam  tamen  Thomas  Harrison  de  Creek  in 

*  com'  Northampton  clericus,  Deum  prae  oculis 
'  suis  non    habens,  !»id  insiigatione  diabolica 

*  inot'  et  seduct',  secum  inahtiise  imaginans, 
'  atque  in  animo  cOmpassans,q<iibus  mod  s  po!«- 

*  flh  praed*  Ricarduni  Hutt^)n  niilit*.  et  adtunc 
'  et  adhuc  uii'  justtc*  domini  r*  liis  nunc  d' 
'  ciftnmuni  banco  prad'  exisien',  multipliciter 

*  detamare  et   scandaiizare,   marhinansque   er 

*  malitiote  intendens,  c^uttntuin  in  ipso  fuit, 
'  iptttm  Ricardum  Uuttou  in  souidaiimi^  )gur>- 


rison,  a  clerk)  being  mtived  with  malice  ag&inst 
the  person  of  Mr  Justice  Hutton,  and  intend" 
ing  to  bring  Mr.  Justice  Hutton  into  the  king's 
high  displeasure,  and  to  hazard  the  losing  of  his 
life  and  his  estate,  and  tlie  forfeiture  of  his 
goods,  and  to  disturb  the  pance  of  the  kiog, 
and  the  conit  of  justice  sitting,  did  falsely  and 
maliciously  the  4th  of  May  last  in  Westmin%ter- 
hall  in  the  city  of  Westminster,  the  court  being 
sitting,  this  court  and  the  court  of  Chaocerr, 
and  the  court  of  Common  Pleas,  this  defen- 
dant, boldly,  audaciously,  and  maliciously,  did 
rush  to  the  bar  of  the  ^aid  court  of  Common 
Pleas,  Mr.  Justice  Hutton  and  Mr.  Jusstice 
Crawley  then  and  there  sitting,  there  attend- 
ing to  the  service  of  the  said  court,  there  with  a 
loud  voice  spake  to  Mr.  Justice  Hutton  sitting 
as  a  ju'lge*:  *  I  do  accuse  Mr.  Justice  Hutton 

*  of  high  treason.'  This  oi^nce  being  com- 
mitted in  this  manner  and  in  this  place,  acd 
with  such  a  boldness,  is  laid  to  be  of  a  hish 
nature,  and  to  the  contempt  of  the  crown,  and 
dignity  of  all  the  courts  of  justice,  where  the 
king  is  wholly  interested.  Whether  this  ofFtnc* 
may  be  punished,  that  is  the  force  and  inteut 
of  this  Indictment.  My  lords,  to  this  the  De- 
fendant hath  pleaded  Not  Guilty  :  we  that  be 
of  the  king's  counsel  shall  make  it  appear,  that 

*  miniam,  contempt',  et  vilipend'  indncere,  ip- 

*  sumq'  Ricarduni   Hutton  de  vita  sua,  ac  de 

*  "bonis  et  catallis,   terris,   et  tencnieniis  suis 

*  praviter  et  malitiose  deprivare,  necnon  ad  dis- 

*  placentian  et  indignationemdict'  domini  reps 

*  nunc  erga  praBfat'Ricard'  Hutton  incitand'  ci 

*  provocand',  ac  ipsum  Ricardum  Huiton  pro 
'  proditore  tam  apud  diet'  Hominum  regein,  et 

*  magnates  hujus  regni  Anglise,quamapud  om- 
'  nes  ligeos  subditos  ejusd*  domini  regis habcriet 

*  existimari  satagens,  ac  ad  praed'  cur',  diet'  do- 

*  mini  nunc  de  communi  banco,  et  juitic.ar 
'  diet'  domini  regis,  ejusd'  cur,'  in  cur*  ill'  pra^ 
'  sent',  existent'  et  judicialit'  sedentibus,  di>tur- 

*  band',  tt  adininiscrationein  justitis  in  cur'iH 

*  impediend'  quarto  die  Maii,  anno  regni  dofflfni 
'  nostri  Caroii,    Dei    gratia    Angli»,  Scotii, 

*  Franc',  et  Hibem'  reuis,  fidei  defensores,  &c. 

*  decimo  quarto,  apud  civitat*  VVcstiu'  in  com^ 

*  Midd',  viz.  in  mn^na  aula  pl'itorum  ibidem,  cnr 

*  ipsios  domini  regis  coram  ipso  rege cur* cancti- 

*  lar'jPt  prasd' cur' communi  banco  in  prxd'nia):- 

*  na  aula  pl'itorum  praed'  apert',  ac  just  ic' ejusd 
domini  regis  in  cor'  praed*  tunc  ibidem  prs- 
sentibu%  et  judicialiter  sedentibus,  materias 
et  causas  domini  regis,  popuH  sui,  ac  re gni  suj 

'  Anglia  as'-idue  attendent'  et  audicnt',  lege-q 
'  *  regni  praed'  subdit*  ipsius  d»mini  regis  mJo's- 
I » tram',  praed'    Ihomas  Hui  rison  «d  barnun 

*  prard'  cur'  dicti  domini  rejiis  de  comuiuni  han- 

*  CO,  adtunc  et  ibidem  violenter,  vi  ci  arn»i*.«c. 
'  .iccessit  pised'  cur'  dt  communi  banco  adtunc 

*  et  ibi'fem  ra  p-aed'  ronona  aula,  ut  pr«fertor» 

*  aperr:^  exist*  n',  ac  Ricardo  Hutton  miht,^^ 

*  aliis  jiist.chr'  dicti  domini  regis  cur'  decwB^ 

*  muuj  banc  o  pr«d'.  in  cui'  ilia  tunc  it'deffl 

*  (ut  pratfe.tur)  prastmihus,  et  judiciaht  s^ 

*  dcntibus,  ei  pred'  Thomas  Harrison  adtooc 
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this  Defendant  did  do  this,  and  in  this  manner 
as  it  b  set  forth. 

Mr.  Attorney.  (Sir  John  Banks.)  I  desire 
that  this  Exaniinatirin  may  be  read  ;  but'  let 
him  see  it,  whetiier  it  be  his  hand,  yea  or  no. 

Harrison,     It  is  ray  hand. 

**  The  Examination  of  Thomas  Harrison,  of 
Creeke,  in  the  county  of  Northampton,  clerk  ; 
being  examined  before  my  lord  chief  justice 
Brampstou,  saith,  that  it  is  true,  that  whereas 
Mr.  Justice  Hutton  and  Mr.  Justice  Crawley 
sitting  in  the  court  of  Common  Pleas,  he  came 
to  the  bar,  and  there  did  publicly  charge  iMr. 

*  et  ibidem,  ex  suamera  mahtia,malo  aoimo,  et 

<  malevola   iutentione,  in  prssentia  et  audit* 

*  prefat'  justicidr*  praed*  cur'  de  communi  ban- 
'  CO,  ac  diversorum  servien*  ad  legem,  multor* 

<  viror'  venerabilium,  et  alior'  dicti  domini  regis 

<  fidehum  subditor',  falso,  nequit',  et  maiitiose 

<  prxfat'  Ricardum  Hutton  milit'  de  alta  pro- 
'  ditione  accusavit,  et  adiunc  et  ibidem  fnlso, 
'  nequit',  et  maiitiose  hsec^candalosa,  venenosa, 

*  defamatori  Anglicana  verba,  pnlam,  publice, 

*  et  aita  voce  dixit, '  I  (ipsum  prsefat'  1  hdmam 

*  *  Harrison  innuendo)  do  accuse  Mr.  Justice 
< '  Hutton  (praefat'  Ricardum  Huiton  milit', 
'  '  un'  justiciar*  dicti  domini  re^is  de  communi 

*  '  banco  prajd*  innuendo)  of  High  Treason/  in 

*  dicti  domini  regis  nunc,  corun*,  diguitat',  et 

*  regiae    potestatis  suic    Issionem   et    derogn- 

*  tiimem,  et  cur'  suae  prsed'  cuniempt',  et  scan- 

*  dalum  manifpstum  jurisque,  et  le^um  ip&ius 

*  domini  regis  rcgni  sui  pra;d\  ac  cur'  de  com- 

*  muni  banco  pr^d',  et  justiciar'  dicti  domini 
*■  regis,  cur'  illius,  et  administration' just itis  in 

*  ead'  cur\  in  nequissimum  exemplum  omnium 

*  nliotOifo  malefacttrura  tali  ca&u  delinquent',  et 

*  ad  gravissimum  scandalum,  iiifamium,  dede- 

*  cus,  et  final'  destructionem  prad'  Ricardi  Hut- 

*  ton  miiit',  et  contra  pacem  dicti  domini  regis 

*  nunc,  coronam,  tt  di;initate8  suas,  &c.     Cum 

<  per  qnod  pracept'  fuit  vie',  quod  uon  omittat 

*  &c.  quin  \enire  fac'  eum  ad  re5pondend*,  &c. 

*  Cum  et  niodo,  scilicet  die  Veneris  prox'  post 
^  octubas  sanctae  Iriu'  iHo  eod'  ttruiino,  cot  am 

*  doniho  rege  apud  Wtstm*  ven'  praed'  Thomas 

*  Harrison  clerirus,  custod*   Henrici    Hopkins 

*  ami',  uuardian'  prison.e  dicti  regis  de  la  Fleete, 
'  virtute  brevis  dicii  regis  de  habeud'  corpus  ad 
'  subjic',  &c.  ei  inde  ditect',  ad  barr*  hie  duct' 

*  in  propria  per*>ona  sua,  qui  coiumitt'  praefat' 

*  niHrr',  &c.     Et  statu*  prcemissis  eo  alloquuni* 

*  qualitt  r  se  inde  acquietari,  dicit,  quod  ipse 
*■  non  tst  inde  culiabii',  et  de  hoc  ponic  se  super 

*  puirium.     Kt  Johannes   Keeling   ar',   cleric* 

*  coronas,  et  atiornat'  domini  regis  in  cur*  ipsius 

*  regis,  coram  ipso  rej^e,  qui  pro  eod*  domino 
'  rege  in  hac  parte  sequitur,  similiter,  &c.     Jo' 

<  ven*  inde  jur'  coram  domino  rt^gc  apud  Westm' 

*  die  Lunae  prox'  post  quiudennm  s mctae  Trin*, 
'  et  quia  n*  c,  &c.  ad  recogn',  bic.  quia  tarn,  &c. 

*  Idem  dies  dat*  est  tam  praefat'  Julmnni  Keel- 
'  inj»  qui  sequitur,  &c.  quam  pr»d'  Thoma? 
'  Harrison  ckrico,  sub  custod*  praed*  marr*  in* 
'  terim  commisso  salvo   cuslodicnd*,  quousq', 

*  &c.' 


Justice  Hutton  with  High-Treason.  He  charged 
him  first  with  denying  the  king's  Supremacy, 
next  with  moving  the  people  to  Sedition  ;  and 
these  be  the  points  on  which  he  charged  him  with 
High-Treason,  as  aforesaid.  Farther,  he  wa$ 
asked  ^'hy  lie  citkrged  him  with  the  first,  and 
ho  IV  he  doth  deny  the  king's  Supremacy :  He 
answers.  For  that  by  common  fame  upon  Sa- 
turday last  hi  the  Ex  chequer- Chamber  he  did 
deliver  his  opinion,  that  tlie  king  had  nu  lawfid 
power  to  levy  the  Ship-Money.  Being  asked 
t«hcther  he  heard  the  Argument;  he  aits^eredy 
He  heard  it  not,  but  received  it  from  the  com- 
mon repdrt  of  others.  Being  Jurther  asked 
why  he  charged  liim  with  stirripg  up  the  people 
to  Sedition ;  he  answered.  That  was  because 
by  the  report  of  divers  near  to  tl)e  place  where 
thid  Exam  in  ant  dwells,  the  people  go  pn  more 
and  more  in  their  stubbornness,  refusini^  the 
paying  of  Ship-Money  ;  the  which  is  contrary 
to  the  opinion  of  all  the  Orthodox  diviti«i»  of 
this  kingdom  ;  and  in  that  Mr.  Justice  Uutton 
ridmg  ihat  circuit,  hath  given  the  people  such 
an  encouragement  to  their  disobedience.  Btt 
ing  further  asked,  whether  any  other  jieison  did 
know  of  this  his  intent;  lie  answered,  th^t 
there  were  two  other  persons  with  him,  bi\t 
they  did  not  know  any  thing  of  his  intentions, 
till  they  heard  it  spoken  at  the  bar.  Being 
asked  why  he  made  cliojce  of  tliis  public  wa,y  ; 
the  reason  he  saiih  m  as,  because  he  delivered 
his  opiuiou  publicly,  therciore  he  thought  thujt 
to  be  the  best  way ;  and  if  it  had  been  done  ia 
a  private  way,  he  thought  it  fit  to  acquaint 
him  with  it  in  a  private  ivay. 

Thomas  HARBrsos." 

Mr.  Aitormy,  May  it  please  >our  lordship, 
and  you  of  the  jury,  the  prisoner  at  the  bar, 
Mr.  Horrison,  stands  indicted  of  a  very  foul 
and  horrible  offence,  of  a  forged  accusation 
framed  and  contrived  out  of  his  own  brain.  It 
should  seem  it  was  out  of  some  rotten  aiul 
inveterate  malice,  a  thing  for  which  there  is  no 
colour  nor  appearance  of  truth,  and  he  con- 
fesseth  it  was  upon  thegnmnd  of  common  iame. 
Now  you  know  what  common  fame  is,  a 
wendax :  he  charged  this  reverend  judge,  as 
you  have  heard,  that  he  did  deny  the  Whig's 
Supremacy  ;  and  the  reason  was,  because 
he  beard  by  common  fame,  that  the  Judge  had 
delivered  his  opinion,  that  the  king  h»d  oo 
power  to  levy  Ship-Money.  Sec^mdly,  because 
he  stirreth  up  tlie  king  s  subjects  to  Sedition  ; 
and  hegivetb  that  for  a  reason,  in  tbnt  the 
people  of  Noithampton  do  go  on  in  tlie  denial 
of  the  payjncnL  of  dhip-Moncy. 

My  lord,  it  is  a  heavy  thing  to  accuse  any 
man  of  Treason,  whereby  he  shall  forfeit  his 
lauds  and  goods,  and  lose  his  life :  and  surely 
by  the  old  law,  this  false  Accuser  should  uq» 
dergo  the  same  punishment  as  he  should,  that 
is  accused,  if  found  guilty. 

My  lord,  the  place  of  a  Jndge  is  a  place  of 
great  honour  and  trust :  of  Honour,  for  they 
be  reckoned  in  the  old  statures  among  the 
magnates  rrgni,  9  Ric.  2,  &c.  An^  the*ie  peo- 
ple that  be  the  authors  and  publishers  of  these 
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brt-e  Sc-im<1mIs,  they  are  reckonetl  to  be  the 
so.ve'.s  t  liifC  rd,  and  are  subverted  of  the 
pe:.ce  ot  iDe  coinmoawealth.  And  surely  if  Mr. 
Han  boil  hafl  iooked  upon  these  Statutes,  he 
woiilfl  liuve  been  bt-itcr  advised :  OtTrust,  for 
he  IS  tru-ied  with  the  administration  of  equal 
justice  betwi  en  tlie  king  and  his  subjects,  and 
the  lives,  fortunes,  and  estates  of  men.  There- 
lure  being  a  place  of  bO  j/reat  honour  and  trust, 
the  icandnl  is  the  greater;  and  offences  and 
crimes  against  thera  liave  been  paniihed  not 
vith  ordinary  punishment. 

25  Ed.  3, 1  |»r.  It  is  declared  to  be  Treason 
to  kill  a  Judi;e  in  execution  of  his  office.     Our 
books  say,  That  if  one  draw  a  weaprm  upon  a 
Judt^e  sitting  in  judicature,  though  he  strike 
him  not,  he  shall  be  imprisoned  during  life,  and 
forfeit  his  jjoods  and  lands,  and  lose  his  right 
haiKl. — Though  the  offence  be  not  done  to  the 
Judge,   yet  being  in  the  judges  presence  (the 
courts  sitting),  as  if  one  strike  a  jur(»r,  or  any 
other  person  in  Westminster- hall,  bitting  in  the 
courts,  it  hath  been  punished  with  the  loss  of 
hand,  goods,  and  lands  during  life ;  this  ap- 
peareth,  19  Ed.  3.  Judgment,  174,  22  Ed.  3, 
13  Mich.  6  Ed.  3.  Coram  rege,  rot.  55.  Stam- 
ford's Pleas  of  the  Crown,  38. 

The  Offence  of  Mr.  Harrison  is  not  for  accus- 
ing judjie  Hutton,  or  any  other,  of  Treason,  for 
God  forbid  but  that  should  be  lawful  where 
there  is  just  cause.;  but  to  do  it  witliout  any  co- 
lour of  grouud,  and  to  forge  a  false  siccusation 
out  01  his  own  hrain,  and  to  act  in  such  an  inso- 
lent and  mad  way  against  a  reverend  judge, 
9ittinj5  in  the  seat  of  judgoient,  this  is  the 
offence. 

.  37  lien.  6,  3.  If  one  call  another  Traitor,  an 
appeal  lieth  before  the  constalJe  and  marshal ; 
mul  if  the  appellant  be  killed  in  battle,  it  is 

justifiable. 

30  hb.  Ass.  One  called  justiceSeaton  Traitor, 
find  answered  well  in  damages,  as  appeareth 
more  at  large  in  the  Record  than  in  the  Printed 
Book. 

Mich.  6  Car.  in  Banco  Regis,  Nich.  Jeoffes 
was  indirted  and  fined  in  the  KingVBench,  for 
writing  a  Petition,  wherein  he  said  the  lord  chief 
justice  Coke  was  a  Traitor. 

Treasons  are  declared  by  the  statute  25  Ed. 
3,  and  then  this  gentleman  may  expound  a 
Text,  he  cannot  expound  Statutes,  for  this  is 
proper  for  the  judges  of  the  realm.  He  is  not 
to  judge  what  IM  treason,  and  what  not:  *  Trac- 

<  tent  febrilia  fabri;'  let  him  keep  himself  with- 
in the  compass  of  his  own  profession. 

This  Offf  nee  is  ♦  contra  Coronam  et  Digni- 

<  tateni,'  4ind  the  scandals  aj^ainst  the  king's 
Judges  and  Ministers  trench  upon  the  king  him- 
self; and  therefore  his  royal  majesty,  detesting 
this  odious  and  foal  fact  in  the  prisoner  at  tlie 
bar,  hath  commanded  us  his  counsel  to  give 
Evidence.    The  pereon  of  the  party  accused  is 


best  knawn  to  your  lordships  to  be  a  most 
grave,  honest, learned,  and  reverend  Judge,  and 
1  presume,  free  from  any  thought  of  Treason. 


Mich'  33.  34  Ed.  1.  In  this  court,  rot.  i5, 
there  was  Roger  de  Ueigbam  gave  Judgment 
against  one  De  Bruce  in  the  Excheouer-Cham- 
ber.  This  De  Bruce  was  of  a  noble  family: 
He  asked  this  Roger,  whether  he  would  avow 
the  Judgment,  and  he  told  him  Yes.  •  Now, 
says  De  Bruce,  thou  hast  thy  will,  wliich  of  lon§ 
time  thou  hast  souglit:  The  Judge  asked  him 
what  was  that?  He  said^  My  shame  and  loss, 
and  this  I  will  think  on.  For  this  offence,  m  a 
kind  of  implicit  way  taxing  the  Judge  of  mju*- 
tice,  he  was  indicted,  and  confessed  the  Indict- 
ment, as  Mr.  Harrison  doth :  The  judgment 
was,  That  he  should  be  committed,  and  there  to 
remain  during  the  king's  pleasure,  beside*  a 
•great  fine.    The  Record  saith,  *  Et  quia  sicoi 

*  honor,  et  revereutia  qui  ministris  domini  rceis 
'  ratione  officii  8ui  faciuntur,  ipsi  regi  attribu- 

*  untur,  sic  dedecus  et  contempius  minwirusuii 

*  fact  eidem  domino  regi  inferuntur,  considera- 
« turn  est  quod  pradictus  Williehnus  de  Bnice 
<  districtus  in  corpore,  capita  nudo,  toga  depo- 

*  sita  eat  h  Banco  domim  regis  ubi  placiU  tfr; 

*  nentur  in  Aula  Westraonasterii  per  medium 

*  Aulx  pradictffi  cum  curiA  plena  fuerit,  usque 

*  ad  Scac.  ubi  deliquit  et  ibidem veniam  petata 
«  prffifato  Rogero,  &c.  Et  postcacomniittetiir 
'  Turri  Loudon,  ibidem  moretnr  ad  voluntaiem 

*  regis.'  -    , 
My  Lords,  This  Offence,  which  was  offered 

to  the  person  of  a  mo>t  reverend,  learned,  and 

honest  Judge,  by  the  rules  of  our  Books,  is  i 

scandal  done  to  the  king  himself,  if  there  be  Qo 

colour  nor  ground  why  he  should  take  upon  b.m 

to  make  this  bold  and  impudent  assertion. 

doubt  not  but  you  wi.l  maintain  the  honour  ol 

a  Judge,  and  punish  this  Delinquent  according 

to  his  demerits.     His  offence  contained  in  the 

Indictment,  is  confessed  in  his  Examinatioa, 

and  by  himself  ore  icnus;  therefore  you  of  U» 

Jury  need  not  depart  from  the  bar. 

Whereupon  the  Jury  immediately  pve  m  a 
Verdict,  that  he  was  guilty  of  the  Indictment. 

Mr.  Attorney  General.  Now,  my  lord,  I 
desire  Judgment.  ., 

Upon  which  the  Court  pronounced  the  loJ- 
lowing  Sentence  :  '  That  he  should  pay  a  Ijin* 
« to  the  king  of  5000/.  and  be  imprisoned  dur- 

*  ing  the  king's  pleasure,  and  »»»«;4^^^*\r^  * 
'  Paper  upon  his  head,  shewing  his  OBeuce, 

*  and  go  therewith  to  all  the  courts  ot  "ts-" 
'minster,  and  make  hb  Submission  in«ve7 
'  court  in  Westminster-Hall,  and  m  the  bxcne- 

*  quer :'  For  it  is  an  offence  to  every  court 
Afterwards  Justice  Hutton  brought  an  action 

for  these  Words  against  Harrison,  w  wDJcn  re 
recovered  10,000/.  Damages. 


Mr.  Hai  risnn.  As  n  loynl  sulject,  I  did  la- 
bour ill e  defence  of  liiamajmy;  and  in  the 
point  of  sclili.iii,  I  ftiid  tiiure  ii  in-.)-on  cotn- 
mitted  in  ihiil.  Forthe  penjile  of  the  ci>"nlrj- 
wlxre  I  live,  do, now  relli'ie  to  ]>ny  tlie  Ship- 
Money,  upiiii  Justice  Hutton's  Cliarge  in  tlial 
circuit,  (.hir  diitieii  are  to  (i4l  tlie  people  thrir 
tluties.  We  find  titai  tiie  kina  maj  do  it.  Tiie 
reA^un  why  I  did  so  pulilkly  clinriie  Die  Judi^e, 
wni,  because  tlicre  dre  such  delays  and  iuch 
•lindiiigs  in  ilie  proceeding*  of  all  courts,  and 
matleri  carried  by  favour  mid  uiTectinn,  that  1 
Ihougtit  a  private  ine.in>i:.tion  wimid  du  Utile 
giiod,  auit  be-idra  tlir  offence  heiitj  openly 
committed,  I  conceived  it  not  amits  tu  mnlie  a 
public  and  npcn  accdsation. 

Mr.  Alt»r,ify.  'I'hb  is  a  scandal  lo  all  the 
eouTti  of  justre, 

L.  C.  J.  Mr.  Ilnrrison,  if  you  have  ftny 
ibiDg  to  say  ill  your  own  deftuce,  yon  •bull  be 
beard  :  but  ihl<i  rminii  inii't  not  be'  sutlired. 

Mr.  Harriton.  I  am  not  i);norBDt  that 
•omebody  •  in  cliis  place  is  not  a  favoorer,  but 
rather  ■  di'faruurer,  of  my  opinion,  and  that 
in  the  person  of  a  Jud^c.  As  for  Mr,  Justice 
Huttnn,  thou^li  he  be  a  man  in  great  account, 
vet  all  I. is  actions  have  not  been  approvnble. 
Concerning  (be  Judiies  arguing  in  Uie  matter 
«f  Sliip-Money,  it  was  the  king's  gmciotis  clC' 
nency,  lo  luve  bis  power  mnnifeited  by 
tlrength  of  argiiments,  and  tn  that  end  was 
pleased  to  permit  counsel  on  (hendverse parly, 
who  atfe  urguinenis  ajtRin>i  it,  anil  ihut  ibe 
]udt;ts  shairbe  mwdemturH.  And  the  annlo^v 
hnlds  very  nptiy,  between  ibis  kind  of  arguinn. 
and  (he  public  disputations  upon  points  of  di- 
vinity in  (he  achools,  where  we  hiive  a.  modc' 
lalor,  whose  oittce  is,  if  the  oppomnt  urei 
*rmnient  weakly,  M  ui^e  it  home,  jet  ni  tne  i 
end  he  must  determine  for  llie  trutti.  Su  hi  re 
the  Judges  being  modenKors  inav  nr^  arcu- 
nemi  against  the  king,  but  yit  ii'i  the  end  lo 
coniHude  for  the  king's  preriignlii-e.  And  as 
neiiber  king  nor  Gi>d  will  sulfi  r  iii;y  divine  to 
-conclude  in  herps",  so  iieitlier  rtnlli  jiis  majesty 
five  hit  Judges  leVve  to  cimcliide  in  Sedition, 
II ur  have  tlie  Judges  power  to  make  or  pro- 
nounce laws  Bgtinst  the  kini;'s  preiogalive,  but 
arc  our  moderatiira  in  the  case  of  nrt;uiiig. 
-  Judge  Barlltlt.  As  we  ore  moderators  of 
cases,  so  wc  are  moiierators  of  per»niis  too,  and 
therefore  will  moderate  your  lavish  liberty  of 
Bpeecb.  You  h.ive  ilitnilered  one  Jndge  alrev 
dy,  and  in  nil  our  ap  pre  hens  ions  you  have  flown 
)d  cbe  face  of  twu  more. 

Mr.  HarriioB.'  If  1  bad  not  had  leave  lo 
•peak,  I  had  been  si  I  en. :  nor  do  I  think,  I 
have  committed  any  olfence  ngainbt  justice  or 
reason.  ■  For  I  say  siill  we  are  not  lo  question 
•be  king's  actions ;  they  are.  only  between  God 
and   bis  own  conscience,  '  Sutficit  re?i,  quod 


leiii,  niid  which  every  loyal  subject  ought  to 
maintain.  This  thetjs  I  will  stand  to,  tlitc 
diatsoetcr  the  king  in  his  conscience  tbinkeih 
e  may  require,  we  ought  lo  yield. 

L.  C.  J.  Do  you  not  think  that  the  king 
lay  govern  his  people  by  the  roiumon  hm  f 

Mr.  Uarriion.     Yes,  and  by  sumelhiDg  c!:F 

ilL-e  Bartklt.  What  do  you  think  of  thii 
then,  if  (be  kins  sliall  be  persuaded  in  his  eon- 
science,  that  he  must  present  another  nia»  lo 
vour  living  :  would  you  not  maintain  your  rifhl 
bylawf 

Air.  ifnrrinm.  No,  with  all  my  heart  [ 
would  submit  unto  bis  majesiv. 

L.  C.  J.  But  you  mistake  my  brother  Bart- 
Icti's  quesciun  ;  lie  meaneth  thus,  (hat  if  iha 
king  sliould  be  persuaded  that  he  had  tie'ii  anil 
title  to  your  parsonage,  and  did  dr;ire  that  ihc 
title  should  be  tried,  whether  io  this  case  nuukl 

Mr.-  Hartitan.  I  will  answer  jour  lotdjiiip. 
There  is  a  difference  belvreen*'a  Remand  that 
concerns  'Ome  petty  liKht,  or  the  liile  of  tTiii 
or  that  particular  matter,  and  a  demand,  nhich 
concerns  the  great  rovaliy  of  the  ting;  job 
unking  him,  if  you  deny  his  royalty, 

Mr.  Atlariuy.  This  Defence  is  a  very  im- 
pudent justilii^tioD,  which  you  may  be  i]ui>- 
t^oued  lur  in  another  place :  as  thej  are  holil 
and  audacious  assertions,  so  they  proceed  ftum 
a  distempered  brain.  For  the  matter  of  Ship- 
Money,  or  whatever  else  concemt'th  ha  aaje- 
ly's  roval  prerogative,  ne,  that  nte  the  Lin:*t 

ready  tosjieak  and  do  as  becomes  the  ilutrcl 
our  places,  and  we  shall  not  cr.-ive  the  aiii  of 
Mr.  Har 


-.   ■  liemostnreanJuilgeCrDke.     SeehisAr- 
(umeut  aUut  SLip-Moiiey  Mff,  p.  1137. 


e  ptot 


detestation  of  tlie  la 


oilltth  that  your  lordthips  give  a  s< 

IVrrfiVf.  Then  the  Jury  without  goi»|  fmin 
the  bar  presently  found  him  Uoilty. 

Whereiipun  the  Lord  Chief  .Tustice  a'Urt 
him  what  he  could  say  for  hmtself  thm  juii? 
ment  should  not  pass  n^iiist  him.  lie  ai- 
twered.  If  I  have  f>flienrledhif  lunjesty  i"  llii". 
I  do  submit  to  his  majesty  and  crave  hii  par- 


LC.J. 
>  majesty,  1 


Mr.  Harrison.  That  I  spake  ilie  "'>"''■' 
confess,  but  whether  well  or  not,  let  cicrj 
loyal  subject  judge. 

Mr.  A'tornrg.  Mv  lords,  this  coucern*  Mr. 
.Tustice  Hutton  no  iiiore  than  your  Inrifehip'- 
Tlierefore  1  crave  judgment  and  such  »cms"re 
as  may  .become  the  heinousness  of  tlie  ofienc'^- 
No  dnmnees,  but  a  large  fine. 

The  Censifbe.  1.  Fine  3,000/.  2.  '"?■ 
priionment  during  the  kioe's  plensure.  3-  *" 
submit  vivA  voct  in  the  Exche^llle^-Ctal^^'■f■ 
4.  To  be  corrwd  frmu  iheoce  (o  lU  ibe  couik 
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Irelnod^  of  High  Treason.  And  they  have  com- 
manded me  further  to  desire  year  lord:ihips, 
that  he  may  he  sequestered  from  Piirliament, 
«nd  forthwith  committed  to  prison.  They  have 
lurther  commanded  me  to  let  your  lordships 
know,  that  they  will,  within  a  few  days,  resort 
to  your  loi-d*>hipH,  with  the  particuhir  Articles 
mnd  Grounds  of  his  Accusation;  and  they  do 
further  desire  that  your  lordihips  will  think  u|»on 
«otiie  conveiiieut  and  fit  way,  that  itwi  pnssa^e 
between  Irel^ind  and  England,  fi>r4iis  tnrti<'stv'8 
flupiects  of  boih  kingdoms,  may  he  free,  not- 
withstanding any  restraint  to  the  contrary." 

After  this,  the  Commons  witlidrew  ;  and  the 
Lord  Keeper  reported  the  efiVrt  of  it  lo  the 
2)ou!>e.  And,  after  their  lordships  had  consi- 
dered of  the  M^essa^e.  they  resolved  to  give  this 
Answer  for  the  present,  by  the  Lord  Keeper^: 
Viz. 

"  That  the  lords  do  let  them  know,  that  they 
fca^'e  heen  made  acquainted  with  the  Charge  «»f 
flijjh  Treason,  which  the  Commons  have  made 

standing  these  reasons,  continued  very  earnest 
for  Stratford's  comini;  up  to  the  parliament;  for 
which  he  laid  his  cummands  upon  him :  and 
told  him,  *  That  as  he  was  king  of  Knt^land,  he 

*  was  ahle  to  secure  him  from  any  danger;  and 

*  that  the  parliament  should  not  touch  one  hair 

*  of  his  head.'  The  Earl  thanked  his  majrsrv, 
but  replied, '  That  if  there  should  fall  out  a  dif- 

*  ference  between  his  majesty  and  his  parlia- 

*  ment,  concerninj;  him,  that  it  would  he  u  great 

*  disturbance  to  his  uiaje«»ty's  aff^iirs  ;  and  that 
•he  had  rather  suffer  himself,  than  that  the 

*  king's  affitirs  should  in  any  measure  suffer,  by 

*  reason  of  his  particular.*  The  king  remained 
unalterable  in  his  resolution  concerning  Straf- 
foKl's  coming    up   to   the   parliament,  saying. 

*  That  he  could  not  want  his  advice  in  the  great 

*  transactions,  which  were  like  to  be  in  this  pnr- 
'  liament,'  and  in  obedu  nee  to  his  commands, 
the  Karl  came  up  to  London."  Memorials,  p. 
36,  fol.  ed.  1682.  See  also  2  Strafford's  letters, 
410.  It  is  impossible  to  consider  this,  and  the 
•obsequent  conduct  of  king  Charles  towards 
Strafford,  wiilioui  perceiving  that  eiiher  the  head 
or  heart  of  t}!e  king  was  very  much  in  fafilt  in 
these  iransacrion«.  Mr.  Seward,  fiom  Baillie's 
Journid,  has  introduced  into  his  •<  Anecdotes/* 
the  follfjwing  interesting  account  of  the  cora- 
niencement  of  this  Impeachment  against  Straf- 
Jbrdt 

*  All  things  go  here  as  we  could  wish.    The 

*  lieutenant  of  Ireland,  lord  Strafford,  came  but 

*  on  MondAv  to  town,  late;  on  Tuesday  rested  : 
■  and  on  Wednrsday  came  to  parliament ;  but 
'ereni^'ht  he  was  caged.  Intolerable  pride 
'  and  oppression  cidl  to  heaven  for  vengeance. 

*  The   lower   house   closed    their   doors ;    the 

*  Speaker  kept  the  keys  till  his  accusation  was 

*  concluded    Thereafter  Mr.  Pym  wejit  up  with 

*  a  number  at  his  back  to  the  higher  house,  and, 

*  in  a  pretty  short  speech,  did,  in  the  name  of 

*  the  commons  of  all  England  accuse  Thomas 

*  lord  Sti^fford  of  High  Treason,  and  required 
'  fait  ptr^QA  to  be  arrested  till  probation  might 


against  the  Earl  of  Stmfibrd;  and  ihetr  !oi4- 
ships  do  not  doubt  but  that  the  Codimoni  did 
take  great  con^deration  iu  it  before  they  came 
hither ;  and  their  lordships  wiU  cake  it  into  their 
consideration,  and  will  send  tbem^A  fotcher  Aa« 
swer,  by  messengers  of  their  own." 

Whereupon  theCommi>ns  %\ent  to  ilteirowa 
house;  and  the  earl  of  Strafford,  coming  into 
the  hou<>e,  was  commanded  to  witbdrw.  Then 
their  lordships,  falling  into  a  seriout  debete  of 
the  Message,  concluded,  and  ordered^  "  That 
the  Earl  of  Strafford,  for  this  Acci>«ation  of 
High  Ireason  by  the  Commons,  shaU  be  pre- 
sently committed  to  the  safb  custody  of  ibe 
Gentleman  Usher  of  this  bouse;  and  to  be  se- 
questered from  coming  to  this  bouse  of  padtt- 
ment,  until  he  hath  cleared  hiniseif  of  tins  Ac- 
cusation." 

The  Earl  of  Strafibrd  being  called  to  the  bar 
as  a  delinquent,  kneeling,  the  Lord  Keeper,  by 
direction  of  the  house,  signified  to  htb  as  fol« 
loweth : 

*  be  made:  so  Mr.  Pym  and  his  back  were  re- 

*  moved.  The  lords  begun  to  consult  on  thit 
'  strange  and   unpremeditated  motion.     The 

*  word   goes   in  haste  to  the  lord  lieutenant, 

*  where  he  was  with  the  king :  with  speed  he 

*  comes  to  the  house  of  peers,  and  calls  ruHely 

*  at  the  door.    James  Maxwell,  keeper  of  the 

*  black  rod,  opens.     His  lordship,  with  a  proud 

*  glooming   countenance,  makes    towards  h:» 

*  place  at  the  board  head,  but  at  once  manj 

*  bid  him  void  the  house.     So   be  is  forcrd  ia 

*  confusion  to  go  to  tbe  door  tiH  he  is  called. 

*  After  constdtation  he   stands,  hut  is  told  tb 

*  kneel,  and  on  his  knees,  to  hear  the  sentence. 

*  Being  on  his  knees,  he  is  delivered  to  the 

*  black  rod  to  be  prisoner,  till  he  is  cleared  at 

*  the  crimes  he  is  charged  with.     He  offered  to 

*  speak,  but  was  commanded  to  be  g«>ne  widi- 

*  out  a  word.     In  the  outer  room,  James  M«i- 

*  VI  ell  required  of  him,  as  pris«»i»er,  to  deliver 

*  him  his  sword.     When  he  had  got  it,  wiUi  s 

*  loud  voice  he  told  his  man  to  carry  the  lord 

*  lifeatenant*s  sword.      This   done,   he  makes 

*  through  a   number  of   people  towards  bii 

*  coach,  all  gazmg,  no  man  capping  tu  bnp, 
'  before   whom   that  morning  the  greatest  in 

*  England  would  have  stood   discovered;  all 

*  crying,  What  is  the  matter  }  He  said,  A  >mail 

*  matter,  I  warrant  you.     They  replied,  lei 

*  indeed,  high  treason  is  a  small  matter  I  Cora- 

*  ing  to  the  place  where  he  expet  led  his  coach, 
'  it  was  not  there  ;  so  he  b<  hoved  to  return  the 

*  same  way  throufth  a  world  of  gazing  people. 

*  When  at  la-t  he  had  found  his  coach,  and  w>i 

*  entering  it,  James  Maxwell  told  hiiD,tDy  lord, 

*  you  are  my  prisoner,  and  must  go  m  my 

*  coach;  so  he  behox  ed  to  do.  For  some  days  too 
'  many  went  to  see  him  ;  but  since,  the  parin^ 

*  ment  h.'^s  commanded  hiskeepeis  to bestraiter. 

*  Poureuivants  are  dispatched  to  Irfland,  to 

*  open  all  ports,  and  in  proclaim,  that  all  ™ 

*  had  grievances  might  come  over.'  B«lhe 
gives  a  not  incurious  or  nnintareiting  w*^""" 
of  this  Trial, 
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«  My  lord  of  Strafford  ;  The  House  of  Com- 
mons, in  their  name,  nnd  in  the  name  of  tlie 
*vhole  Coimnons  of  the  kingdom  of  Knuiand, 
have  this  day  accjised  your  lordship,  to  the  lords 
spiiituul  dnd  temporttl  in  this  hi|;h  court  of  par- 
liament nsscinhled,  of  High  'J  reason.  The  Ar- 
ticles thoy  will  «irithin  tew  days  produce.  lu 
the  mean  time,  they  hove  desired  of  my  lord*, 
and  the  lonis  have  accordingly  resolved,  That 
your  lordship  shall  be  committed  to  safe  cusioHy 
to  the  gentleman  usher,  and  sequestered  from 
this  house,  until  your  lordship  have  cleared 
yourself  uf  the  Accusation  that  shall  be  laid 
against  you." 

After  this,  he  oftering  to  speak,  was  not  per- 
mitted, but  immediately  sent  awuy.  And  so 
the  earl  of  Strafford  went  out  of  the  house  to 
the  gent  it  man  usher.  Afterwards,  the  lords 
thought  it  Ht  to  send  a  Message  to  the  Com- 
mons, to  let  them  know  how  far  they  had  pro- 
ceeded ibr  the  present;  and  their  lordships  did 
agree,  that  the  two  Lords  Chief  Justices  should 
dehver  a  Message  to  the  Commons,  to  this  ef- 
fect :  "  Tlmt  the  lords  of  the  high  court  of  par- 
liament have  taken  into  consideration  the 
Chnnje  of  High  Treason,  which  the  Commons 
have  made  against  the  earl  of  Straftrjrd;  and 
do  let  them  know  iliat  their  lordshipi>  have  com- 
mitted him  ro  safe  custody ;  and  have  sequcs- 
tered  him  fn)m  coming  to  the  house  ;  and  do 
desire  that  the  Articles  and  Accusation  Against 
him  may  be  brought  in  speedily ;  and  further 
to  let  thetn  know,  that  their  lordships  t«ill  take 
it  into  consideration  how  to  free  and  open  the 
passage?  between  Ireland  and  Englnnd,  notwiih- 
•tandinc;  any  restraint;  and  to  that  purpose 
will  move  his  majesty  in  it." 

November  25.  A  Conference  took  place  be- 
tween both  Houses;  and  the  Lord  Keeper  re- 
ported the  effect  of  it ;  viz.  **  Tlmt  the  Houst 
of  Commons  have  delivered  their  Articles  of 
High  Treason  against  the  E«rl  of  S trafford,  con- 
sisting of  divers  Charges;  and  that  the  Com- 
mons de^rred,  1.  That  the  Earl  may  be  called 
to  answer  the  said  Articles.  2.  That  ihcy  may 
be  made  acquainted  with  the  Earl's  Answer. 
S.  That  they  may  be  made  acquainted  with  the 
Depositions.  4.  They  required  fbrther,  they 
might  add  to  their  Accusation,  as  occasion 
should  serve.  After  this,  the  Articles  were  read 
publicly,  in  hac  tet  ba : 

Aaticies  of  the  Commoas  assembled  in  Par- 
/  liameut  against  Thomas  Earl  of  Strafforu, 
in  maintenance  of  the  Acci'sation,  where^ 
by  he  stands  ohar|^d  of  High  Treason. 

I.  That  he  the  said  Thomas  Earl  of  Straf- 
ford hath  traitornu«»ly  endeavoured  to  subvert* 
the  fundamental  laws  and  covernment  of  the 
realms  of  England  and  Ireland,  and,  instead 
thereof,  to  introduce  an  arbitrary  and  tyranni- 
cal government  against  la^v ;  which  he  hath  de- 
clared by  traitorous  words,  counsels,  and  ac- 
tions;   and  by  giving  his  majesty  advice,  by 

•  Sec  Lnders*s  •'  Considerations  <jn  the  law 
«f  High  Treason  in  the  case  of  levying  war/*  ^. 


force  of  arms  to  compel  his  loyal  subjects  to 
submit  thereunto. 

K.  That  he  hath  traitorously  assumed  to  hicn- 
telf  regal  power  over  the  lives,  liberties,  per- 
sons, lands,  and  goods  of  his  majesty's  subjects 
in  England  and  Ireland ;  and  hath  exercised  the 
saiTte  tyrannically,  to  the  subversion  and  undo- 
ing of  many,  both  of  peers,  and  others  of  his 
maje'«ty*s  he^c  people. 

III.  That  the  better  to  enrich  and  enable 
himself  to  go  through  with  his  traitorous  de- 
si«;ns,  he  hath  detained  a  great  pait  of  his  ma- 
jesty*? revenue,  without  giving  kgal  account; 
and  hath  taken  great  sums  out  of  the  Exche- 
quer, converting  them  to  his  own  use,  when  hit 
majesty  wanted  money,  f«/r  his  own  urgent  oc- 
casions, and  his  army  had  been  a  long  time  un« 
paid, 

XV.  That  he  hath  traitorously  abused  the 
power  and  authority  of  his  government,  to  the 
mcreasing,  cttuntenancine,  and  encmrnging  of 
papists;  that  so  he  mi^ht  settle  a  mutual  de- 
pendence ai.d  confidence  betwixt  himself  and 
that  party,  and,  hy  their  help,  prosecute  and  ac« 
complish  hi«  malicious  and  tyrannical  designs. 

v.  That  he  hath  maliciously  endeavoured  to 
stir  lip  enmity  and  hostility  between  his  majes- 
ty's stihjects  of  Enj^land  and  those  of  Scotland. 

VI.  That  he  hath  traitorously  broke  the  great 
trust  reposed  in  him  by  his  majesty,  of  lieute- 
nant general  of-  his  arN»y,  by  wi.ful  betraying 
divers  of  his  majesty's  subjects  to  de.tth,  his 
army  to  a  dishoiiouruble  defeat  by  the  Scots  at 
Newbome,  and  the  tf)wn  of  Newcastle  into 
their  hands ;  to  the  end,  that  by  the  efftision  of 
blood,  by  di^lionriur,  and  so  great  a  loss  as  that 
of  Newcastle,  his  majesty's  realm  of  England 
might  be  e."g  'gf  d  in  a  national  and  irrcconcile- 
abit-  quarrel  *^ith  the  Scots, 

VI T.  Tliat  to  pres<  rve  liimself  from  being 
questioned  for  those,  and  other  his  traitorous 
coursrs,he  laboured  to  subvert  the  nght  of  par- 
liaments, and  the  antient  course  of  parhament- 
ary  proceedings  ;  nnd,  by  false  and  malicious 
slanders,  to  incense  his  majesty  against  parlia- 
ments. By  which  words,  coun-els,  and  actions, 
he  hath  traitorously,  and  contrary  to  his  alle- 
giance, laboured  to  alienate  the  hearts  of  the 
kind's  lietre  people  from  his  majesty,  to  set  a  di- 
vision between  them,  and  to  ruin  and  destroy 
his  majesty's  kinudoms:  for  which  thoy  im- 
peach liim  of  Hi^h  Treason  against  o»ir  sove- 
reign lord  the  king,  his  crown  nnd  dignity. 

VI I r.  And  he  the  said  etiri  «Tf  Strafford  was 
lord  deputy  of  Ireland,  and  lieutenant  genend 
of  the  army  of  his  most  excellent  majesty,  for 
his  kingdoms  both  of  England  and  Ireland,  and 
the  lord  president  of  the  north,  <hiring  the  time 
that  all  and  every  the  crimes  and  offences  be- 
fore set  forth  were  done  and  committed ;  and 
he  the  said  earl  was  lieutenant  gt  neral  of  all  his 
majesty's  army  in  the  north  parts  of  England^ 
during  the  time  that  the  crimes  and  offences  ra 
the  fifth  and  sixth  articles  set  forth  were  dona 
and  committed. 

IX.  That  the  said  Commons,  by  protestations 
saving  to  themselres  tlie  liberty  of  exhibiting  at 
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any  time  hereafter  any  other  Accusation  or  Im- 
peachment against  the  said  Earl;  and  alsn  of 
reply  ins  to  the  Answers  that  he  the  said  £arl 
shall  make  unto  the  said  Articles,  or  to  any  of 
them,  and  of  offering  proofs;  also  of  the  pre- 
mises or  any  of  them  ;  or  any  other  Impeacli- 
ment  or  Accusation  that  shall  be  exhibited  by 
them,  as  the  causae  shall,  according  to  the  course 
of  parliament,  require :  do  pray  that  the  said 
earl  may  be  put  tu  answer  tor  all  and  every  of 
the  premises,  that  such  proceeding*,  examina- 
tions, trials,  and  Judgments  may  he  upon  every 
of  tlicm  had  and  used,  as  is  agreeable  to  law  and 
Justice. 

Articles  of  the  Commons  assembled  in  Par- 
liament against  Thomas  E^rlof  Strafforb, 
in  mainteiianceof  their  Accusation,  where- 
by he  stands  charged  with  High-Treason. 

Whereas  the  said  Commons  have  already  ex- 
hibited Articles  against  the  said  Earl,  in  hoc 
verba,  now  the  said  Commons  do  further  im- 
peach the  said  Earl  as  foUoweth :  (that  is  to  say) 

X.  That  the  said  earl  of  StraflGord,  the  21st 
day  of  March,  in  the  eighth  year  of  his  majesty's 
reign,  was  iVesident  of  the  king's  council  in  the 
northern  parts  of  England. 

That  the  said  earl  being  President  of  the  said 
council,  on  the  Slst  of  Marcli  a  Commission 
under  the  great  seal  of  England,  with  certain 
schedules  of  instructions  thereunto  annexed, 
was  directed  to  the  said  earl,  and  others  the 
commissioners  therein  named,  whereby,  among 
other  Uiings,  power  and  authority  is  Imiiied  to 
the  said  earl,  and  others  the  commissioners 
therein  named,  to  hear  and  detenniue  all  of- 
fences and  misdemeanours^  suits,  debates,  con- 
troversies and  demands,  causes,  tlungs  anil 
matters  whatsoever  therein  contained,  and  with- 
in certain  precincts  in  the  said  northern  parts 
therein  speciiied,  and  in  such  manner  as  by  the 
said  schedule  is  hmi(ed  and  appointed. 

That,  amongst  other  things  in  the  said  In- 
structions, it  is  directed,  tliat  tlie  said  President, 
nud  others  therein  appointed,  shall  hear  and  de- 
termine according  to  tiie  course  of  proceedings 
in  the  Court  of  Star-Chamber,  divers  offences, 
deceits  and  falsities,  therein  mentioned,  whether 
the  same  be  provided  for  by  acts  of  parliament 
or  not ;  so  that  the  Fines  imposed  be  not  less 
than  by  the  act  or  acts  of  parliament  provided 
against  those  offences  is  appointed. 

That  also,  amongst  other  things  in  the  said 
Instructions,  it  is  directed,  tliat  the  said  Presi- 
denty  and  others  therein  appointed,  have  power 
to  examine,  hear,  and  detenuine,  according  to 
the  course  of  proceedings  in  the  Court  of  Chan- 
cery, all  manner  of  Complaints  for  anytaiatter 
within  the  said  precincts ;  as  well  concerning 
lands,  tenements,  and  hereditaments,  either 
free-bold,  customary,  or  copy- hold,  as  leases, 
and  other  things  therein  mentioned ;  and  to 
stay  proceedings  in  the  court  of  Common  Law 
by  Injunction,  or  otherwise,  by  all  ways  and 
means,  as  is  used  in  tlie  Court  of  Chancery. 

And  although  the  former  Presidents  of  the 
Kiid  Council  had  never  put  in  practice  lucb  In- 
fttrjuctions,  nor  had  they  any  such  Instructions  } 


yet  the  said  Earl,  in  the  month  of  May,  in  the 
said  8th  year,  and  divers  years  following,  did 
put  in  practice,  exercise  aod  use,  and  caused 
to  be  used  and  put  in  practice  tlie  said  Com- 
mission and  Instructions;  and  did  direct  aud 
exercise  an  exorbitant  and  unlawful  power  and 
jurisdiction  over  the  Persons  and  Estates  of  bu 
majesty's  subjects  in  those  parts,  and  did  disio- 
herit  divers  of  his  majesty's  subjects,  in  ttiusc 
parts,  of  their  inheritimces,  sequestered  ihtir 
possessions,  and  did  fine,  random,  punisii  snd 
imprison  them ;  and  caused  them  to  be  fiued, 
ransomed,  punished,  and  imprisoned,  to  their 
ruin  and  destruction ;  and  namely,  sir  Coniers 
Darcy,  sir  John  fiourcher,  and  divers  otbtr>, 
against  the  laws,  and  in  subversion  of  the  same. 
And  the  said  commission  and  instructions  were 
procured  and  issued  by  advice  of  the  said  Earl. 

And  he  the  said  Earl,  to  the  intent  tliat  sucli 
illegal  and  unjust  power  might  be  exercised  v,nh 
the  greater  hcence  and  will,  did  advise,  counsel, 
and  procure  further  Directions,  in  and  bj  tLe 
said  Instructions  to  be  given,  that  no  Prohttu- 
tion  be  granted  at  all,  but  in  cases  where  ibe 
said  Council  shall  exceed  the  limits  of  the  said 
Instructions:  And  that  if  any  Writ  of  Uabeu 
Corpus  be  granted,  the  party  be  not  dischargid 
till  the  party  perform  the  Decree  and  Order  of 
the  said  council. 

And  the  said  Earl,  in  the  13tb  year  of  bii 
majesty's,  reign,  did  procure  a  new  ComntiAsioQ 
to  himself,  and  others  tlierein  appointed^  with 
the  said  Instructions,  and  other  unlawful  Ad- 
ditions. 

That  the  said  Commission  and  Instructions 
were  procured  by  the  solicitation  and  advice  of 
the  said  earl  of  Strafford. 

ir.  That  sliortly  atler  the  obtaining  of  the 
said  Commission,  dated  the  21st  of  March,  io 
the  8th  year  of  his  majesty's  reign,  to  wii,  the 
last  day  of  August  tlien  next  following,  be  the 
said  Earl  (to  bring  his  majesty *s  liege  people 
into  a  dislike  of  his  majesty,  and  of  his  gorem- 
menr,  and  to  terrify  the  Justices  of  the  Peace 
from  executing  of  the  laws ;  he  tlie  said  £>id 
being  then  President,  as  aforesaid,  and  a  Jus- 
tice of  Peace)  did  publicly,  at  the  Assizes  held 
for  the  county  of  York,  in  the  city  of  York,  id 
and  upon  the  said  last  day  of  August,  declare 
and  uublish  before  the  people  there  attending 
for  the  administration  of  justice  according  to 
law,  (and  in  the  presence  of  Justices  sitting)  that 
some  of  the  Justices  were  all  for  law,  and  dop 
thing  would  please  them  but  law ;  bat  tbcj 
should  find  that  the  King*s  Little-finger  should 
be  heavier  than  the  Loins  of  the  Law. 

III.  That  the  reahn  of  Ireltuid  having  been 
time  out  of  mind  annexed  to  the  lajperiai 
Crown  of  this  his  majesty's  realm  of  Enghnd, 
and  governed  by  tlie  same  laws ;  tlie  said  Earl 
being  Lord-Depqty  of  that  realm,  to  bring  hi« 
majesty's  liege  subjects  of  tliat  kingdom  likewise 
into  dishke  of  his  majesty's*  government,  and  in- 
tending the  subversion  of  the  fundament;>llan* 
and  settled  government  of  that  realm,  aod  the 
destruction  of  his  majesty^  liege  people  there, 
did  upon  the  30th  day  of  Septembcfi  iu  ^ 
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9th  year  of  4ii8  now  rnajesty's  rei^n,  in  the  city 
tot"  L)iil>lin  (the  chief  city  o?  that  realm,  wljrrc 
his  Tni\iesty's  privy-council  and  courts  of  justice 
do.  ordinarily  rearde,  and  whitlier  the  wohilitv 
and  (rentry  of  that  reahn  do  ustiidly  re<?ort  for 
justice),  in  a  puhlic  speech,  before  divers  of  the 
nobility  and  gentry  of  liiat  kin^dinn,  aud  before 
the  mayor,  aldermen,  and  rcconler,  and  many 
citizens  of  Dublin,  and  uther  hismajpsty's  liege 
people,  declare  and  publish,  Thnt  Ireland  was 
a  conquered  nation,  and  (hat  the  kini;  mii;htdo 
with  them  what  he  pleased.  And  speaking  of 
the  Charters  of  former  kings  of  England  made 
to  that  city,  he  further  then  said,  That  their 
(Charters  were  nothing  worth,  and  did  bind  tl»e 
king  no  further  than  he  pleased. 

IV.  That  Richard  earl  of  Cork  having  sued 
out  process  in  course  of  law,  for  recovery  of  his 
possessions,  from  which  he  was  put  by  colour  of 
an  Order  made  by  the  said  earl  of  Strafford, 
and  the  Council-Table  of  the  said  realm  of  Ire- 

•  laud,  upon  a  Paper-Petition,  without  legal  pro- 
ceeding, did  the  20th  day  of  February,  in  the 
llth  year  of  his  now  majesty *s  reign,  threaten 
the  said  Earl  (being  then  a  peer  of  the  said 
realm)  to  imprison  him,  unless  he  would  sur- 
cease his  suit ;  and  said,  That  he  would  have 
neither  law  nor  lawyers  dispute  or  question  his 
Orders.  And  the  '20th  day  of  March,  in  the 
said  llth  year,  the  said  earl  of  Strafford,  speak- 
ing of  an  Order  of  the  said  Council-Table  of 
that  realm,  made  in  the  time  of  king  James, 
which  concerned  a  Lease  which  the  said  earl  of 
Cork  claimed  in  certain  rectories  or  tythes, 
which  the  said  earl  of  Cork  alledged  to  be  of 
no  force,  said.  That  he  would  make  the  said 
Karl  and  all  Ireland  know,  that  so  long  as  he 
had  the  government  there,  any  Act  of  Stale 
there  mad**,  or  to  be  made,  shall  he  ab  binding 
to  ihe  Subjects  of  that  kingdom,  as  an  Act  of 
Pitrliamcnt:  And  did  question  the  said  earl  of 
Cork,  in  the  Castle-Chamber  there,  upon  pre- 
tence of  breach  of  the  said  Order  of  Council- 
Table  :  and  did  sundry  otKer  times,  and  upon 
sundry  other  occasions,  by  his  words  and 
ipcechcs,  arrogftte  to  himself  a  power  above 
tije  fundamental  laws  and  established  govern- 
ment of  that  kingdom  ;  and  scorned  Uie  said 
laws  and  established  government. 

V.  That  according  to  such  his  Declarations 
and  Speeches,  the  said  Earl  of  Strafford  did  use 
and  exercise  a  power  above,  and  against,  and 
to  the  subversion  of  the  said  fundamental  laws 
and  estabiibhcd  government  of  the  said  realm 
of  Ireland ;  extending  such  his  |>ower  to  the 
poods, ,  freeholds,  inheritances,  Hberties,  and 
Hves  of  his  majesty's  subjects  of  the  said  realm  : 
and  namely,  the  said  earl  of  Strafford,  the  l?th 
day  of  Deeetnber,  1635,  in  the  time  of  full 
peace,  did  in  the  said  realm  of  Ireland  give, 
and  procure  to  be  given,  against  the  lord  Mount- 
nf»mg,  (then  and  yet  a  peer  of  the  said  realm 
of  Ireland,  and  then  Vice-Trcasuror  and  Re- 
ceiver-General of  the  realm  of  Irehind,  and 
Treasurer  at  War,  and  one  of  the  Principal 
Secretaries  of  State,  and  Keeper  of  the  Privy- 
Signtt  of  thciaid  kkigdom)  a  Sentence  of  Death 


by  a  Council  of  War,  called  to^rether  by  the 
said  earl  of  Strafford,  without  any  warrant  or 
authority  of  law,  or  offence  deserving  any  such 
punishment.  Aud  he  the  said  Karl  did  aUo  at 
Dublin,  vvifhin  the  said  reahn  of  Ireland,  in  the 
month  of  March,  in  the  lithyear  ol  his  majes- 
ty's reign,  without  any  ie^al  or  due  proceedings 
or  trial,  give,  and  cause  to  be  eiven,  a  Senrence 
of  Deinh  against  «)ne  other  of  his  maji^sty's  sub- 
jects, whose  name  is  yet  unknown  ;  and  caused 
him  to  be  put  to  death  in  execution  of  the  same 
Sentence. 

vi.  That  the  said  earl  of  Strafford,  without 
any  le^ral  proceedings,  and  upon  a  Paper  Peti- 
tion ot  Richard  Rolston,  did  cau'^e  the  said  lord 
Mountnorris  to  b©  disseized,  and  put  out  of 
possession  of  his  freehold  and  inheritance  of 
his  manor  of  Tymorein  the  county  of  Armagh, 
in  the  kingdom  of  Ireland,  the  said  li>rd  Mount- 
norris having  been  18  years  before  in  quiet 
possession  thereof. 

VII.  That  the  said  Earl  of  Strafford,  in  the 
Term  of  Holy  Trinity,  in  the  13th  year  of  his 
now  mnjesty's  reign,  did  cause  a  Case,  com- 
monly called  *  The  Case  of  Tenures  upon  de- 
fective Titles,'  to  be  made  and  drawn  up  \vith- 
out  any  jury  or  trial,  or  other  legal  process,  and 
Without  the  consent  of  parties}  and  did  then 
procure  the  Judges  of  the  saiil  realm  of  Ireland 
to  deliver  their  Opinions  and  Resolutions  to 
that  case  ;  and  by  colour  of  such  opinion  did, 
without  any  legal  proceedings,  cause  Thoma» 
lord  Dillon,  a  peer  of  the  said  realm  of  Ireland, 
to  be  put  out  of  the  possession  of  divers  lands 
and  tenements,  being  his  freehold,  in  the  conn- 
ties  of  Mayo  and  Roscommon,  in  the  said  kincr- 
dom  t  And  divers  other  of  his  majesty's  sub- 
jects to  be  put  out  of  possession,  and  (irsseizcd 
of  their  freeliold,  by  colour  of  the  same  resolu- 
tion, without  legal  proceedings;  whereby  many 
hundreds  of  his  majesty's  subjects  were  undone, 
and  their  families  utterly  ruinated. 

VIII.  That  the  said  E.irl  of  Strafford,  upon  a 
Petition  of  sir  John  Gifford  knt.  the  1st  day  of 
February,  in  the  said  13th  year  of  his  majesty's 
reifiu,  without  any  legal  process,  made  a  De- 
cree or  Order  against  Adam  viscount  Loftus  of 
Ely,  a  peer  of  the  said  realm  of  Ireland,  and 
lord  chancellor  of  Ireland;  did  cause  the  said 
viscount  to  be  impri««oned,  and  kept  close  pri- 
soner, on  pretcnee  of  disobedience  to  the  said 
decree  or  order. 

And  the  said  EnrI,  without  any  authority, 
and  contrary  to  his  coinTni«5«>ion,  required,  and 
commanded  the  said  I/>rd  Viscount  to  yield  up 
nnti)  him  the  Orerit  Seal  of  the  realm' of  Ire- 
land, which  WAS  then  in  his  custody  by  his  ma- 
jesty's command,  and  imprisoned  the  said  Chan- 
cellor for  Mot  obeying  such  his  command. 

And  without  any  legal  proceeding  did^  in 
the  same  13th  year,  imprison  Oeoi*ge  earl  of 
Kildare,  a  peer  of  Ireland,  against  law,  thereby 
to  enforce  iiim  to  submit  his  title  to  the  manor 
and  lordship  of  Cnstleleigh  in  the  Queen's 
county,  (being  of  great  yearly  value)  to  the  said 
Earl  of  Strafford's  will  and  pleasure,  and  kept 
him  a  j[ear  prisoner  for  the  said  cause ;  tw9 
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sionthB  whereof  be  kept  )niQ  close  prisoner, 
ftud  refused  to  enlarge  him,  nutwithstandinic 
his  majesty's  Letter^  for  bis  tulargementj  to  the 
•aid  earl  of  StnitfonJ  directe'i. 

And  upon  a  Petition  exhibited  in  October, 
1635,  by  Thomas  Hibbois,  against  danie  Mary 
Hibbots  \«i(lovv,  to  htm  the  said  earl  of  Strul- 
ford;  the  SHid  £arl  uf  Stratlurd  recommended 
the  suid  Petition  to  the  Council-Table  of  Ire- 
laud,  where  the  most  purt  of  the  Council  gave 
their  vote  add  opinion  for  the  said  lady  *•  but 
the  said  l^^arl  finding  fault  herewitii  caused  an 
Order  to  be  entered  atsainst  the  said  l^idy,  and 
threatened  her,  diat  if  ^lie  refnsed  to  submit 
thereunto,  be  would  imprison  in  r,  aod  fine  her 
600/. :  that  if  she  contitiued  obstinate,  be  \vou!d 
continue  her  imprisoimicnt,  aud double  her  fine 
every  month.  By  means  whereof  she  was  eu- 
forced  to  relinquish  her  estate  in  the  lands 
<|ue!)iioQed  in  the  said  Petition,  which  shortly 
fttter  were  conveyed  to  sir  Robert  IMeredith,  to 
the  use  of  the  said  Earl  of  StraiFord. 

And  the  said  Earl  ia  like  manner  did  impri- 
fon  divers  otliersof  his  majesty's  subjects,  upon 
pretence  of  disobedience  to  his  Orders,  Decrees, 
and  otiter  illegal  commaada  by  hiiu  made  for 
pretended  debts,  titles  of  Unds,  and  other 
causes,  in  an  arbitrary  and  extra-judicial  course, 
upon  Paper  Petitions  to  him  preferred,  aud  no 
cause  legally  dependini;. 
•  IX.  Ti) at  the  said  Eari  of  Strafford  the  16th 
day  of  February,  in  the  12th  year  of  his-  ma- 
jesty's reign,  assuming  to  himself  a  power  above 
^nd  n^^ainst  law,  took  upon  him,  by  a  General 
Warrant  under  his  band,  to  gii*e  power  to  the 
lord  bishop  t>f  Downe  and  Connor,  his  citan- 
cellor  or  chancellors,  and  their  several  olficers 
thereto  to  be  oppointed,  to  attach  and  arrest 
the  bodies  of  all  such  of  the  meaner  and  poorer 
iort,  who,  after  citation  should  either  reiose  to 
appear  before  them»  or  appearing  should  omit 
or  deny  to  perform  or  uiuiergo  ail  lawlul  De- 
crees, Seuteuces,  and  orders,  issued,  imposed, 
or  i^iven  out  against  the^,  aud  Uiem  to  commit, 
and  keep  in  the  next  gnul  until  they  should 
either  perform  such  Sentences,  or  put  in  sutli- 
cieot  hail  to  shew  some  reason  before  the  Coun- 
cil-Table of  such  their  contempt  and  lu  gleet. 
And  the  said  Earl,  the  day  and  year  last  men- 
tioned, signed  and  i^isued  a  warrant  to  that  ef- 
fect; and  made  the  like  warrants  to  several 
other  bishop%  and  their  chancellors,  iu  the  said 
realm  of  Ireland,  to  the  same  effect. 

X.  Thrit  the  said  Earl  of.  Strafford,  b«ing 
Lord-Lieutenant  or  Deputy  of  Ireland,  pro- 
cured the  Customs  of  the  Merchtmdiies  ex- 
ported out  and  imported  into  that  realm  to  be 
f armed  to  his  owo  use. — And  iu  the  0th  year 
of  his  now  ouijesiy's  reign,  he  haiiiug  then 
interest  in  the  said  customs,  (to  advance  his 
own  gai^i  and  lucre)  did  cause  and  procure  tlie 
native  commodities  of  Ireland  to  be  rated  in 
the  Book  of  R.\te8  for  the  Customs  (according 
to  which  the  customs  were  usually  gathered)  at 
far  greater  values  and  prices  than  in  truth  tliey 
were  worth;  that  is  to  say,  every  hide  at  QOs,, 
irhkk  in  trulh  wu  wgrth  but  ^ ;  evf  ry  stone 


of  wool  at  13«.  id,,  though  the  same  were  really 
worth  but  ^$.f  at  the  utmost  9t. :  by  which 
means  the  Custom,  MJiich  before  was  but  a 
twentieth  part  of  the  true  value  of  the  commo- 
dity, was  enhanced  sometunea  a  fifth  part,  and 
ftodit'timea  to  a  fouith.  and  sometimes  to  a  third 
part  of  the  true  value,  to  the  ereac  oppre»>ion 
of  the  subjects,  and  decay  of  merch:indize. 

XI.  Ihat  the  said  Earl,  iu  the  9th  year  of 
bin  m;)jesty*s  rf*ign«  did  by  hi<t  own  will  aod 
pleasure,  and  fur  his  own  l>jcre,  restrain  tlie 
exportation  of  the  conimodities  of  that  king- 
dom without  his  licence;  as  namely,  pipe- 
staves,  and  other  commodities ;  and  ilieif  rni-ed 
great  sums  of  money  for  Licence^  ofexporta* 
tion  of  tlM>^e  commodities,  a^id  dispensation  of 
the  said  restraints  imposed  on  them:  by  which 
means  the  pipe-staves  were  rai«e<l  from  4/.  lOs* 
or  5/.  per  1000,  to  10/.  and  sometimes  Xtl.  per 
1000.  And  otiier  commodities  were  enfanoced 
in  the  like  proportion,  and  by  the  stune  means, 
by  bira  the  said  Earl. 

XII.  Tliat  the  !*aid  Eari,  being  Lord  Deputy 
of  Ir^land.  un  the  9th  day  o£  January,  in  tlie 
13th  year  of  his  now  majesty's  reign,  did  then, 
under  colour  to  regulate  Uie  impdriatiou  of 
Tobacco  into  the  said  realm  of  Ireland,  is>ue  a 
Procl^mat.ion  in  lu's  majesty's  name,  prohibiting 
the  importation  of  Tobacco,- wit h'^ut  licence  ef 
him  and  his  c<iuncil  there,  from  and  after  the 
1st  day  of  May,  1638.  After  uhich  restraint^ 
the  said  Earl,  notwithstanding  the  said  restraint, 
caused  divers  great  quantities  of  Tobacco  to 
be  imported  to  his  own  use,  and  freighted  diiera 
siiips  with  Tobacco,  which  he  iuiported  to  liis 
own  u^e:  and  that  if  any  ship  brought  Tobacco 
into  any  port  there,  the  f»aid  Earl  aod  bis  agents 
used  to  buy  the  same  to  his  own  u^e,  at  their 
own  price ;  and  if  that  the  owners  refused  to 
let  him  have  the  same  at  under-values,  then 
they  were  not  permitted  to  vent  the  same  tiiere. 
By  which  undue  means  the  said  Earl  having 
gotten  the  whole  trade  of  Tobacco  into  his  own 
binds,  he  sold  it  at  great  aud  excessive  prices, 
such  as  he  li»t  to  impose  for  his  own  prutit. 

And  the  more  to  assure  the  said  monopoly  of 
Tobaco>,  he  the  said  Earl,  on  the  23ni  ciaj  of 
Februitfy  in  the  13th  year  aforesaid,  did  is^ua 
anotiier  Proclamation,  commanding  tliat  none 
should  put  to  sale  any  Tobacco  by  wholesale 
from  and  after  the  last  day  of  May  then  next 
following,  but  wliat  should  be  made  up  into 
rolh,  and  the  aaiue  sealed  with  two  seals  by 
himself  appointed,  one  at  each  end  of  thf*  roll. 
And  such  as  was  not  sealed  to  be  seized,  ap- 
pointing 64.  the  pound  for  a  reward  to  such 
persons  w  should  seize  the  same;  and  the  per- 
son in  whose  custody  the  unsealed  Tobacco 
should  he  found,  to  be  committed  to  gaol : 
which  last  Proclamation  was  coloured  by  a 
pretence  for  the  restraining  of  the  sale  of  un- 
wholesome tobacco,  but  it  was  truly  to  advance 
the  said  Monopoly. 

Which  Proclamittion  the  said  Earl  did  rigof^ 
Qusly  pot  in  eMCotion,  by  seixiug  the  goods, 
fining,  inprisoniag,  whippiag,  aud  potting  ti\m 
off«fiders  lyguoftt  the  sawe  PpodaaKtien  <n  the 
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bring  the  people  into  n  disaflfection  of  hit  imir 
j«^ty,  as  at'uresaid,  did  use  his  majesty's  name 
in  the  execution  of  the  suid  power. 

And  to  prevent  the  s<ibjecCS  of  that  realm 
of  all  mennn  of  comphiiiit«  t(i  his  majesty,  and 
of  redress  upiinst  him  and  ttis  nsents,  did  is<*ue 
a  ProcUmaiiuii,  bearing  date  tiie  If  th  day  of 
September,  in  the  llih  year  of  his  majesty's 
reign,  thereby  curoroaiiding  all  the  itobihty, 'un- 
dertakers, and  others  who  held  estates  and  of- 
fices  in  the  said  kingdom,  (except  such  as  were 
employed  in  bis  majesty's  service,  or  attending 
in  England  by  his  special  comtnand)  to  make 
their  personal  resilience  in  the  saifl  kingdom  of 
Ireland,  and  not  to  depart  thence  witliout  li- 
cence of  himself. 

And  the  said  Earl  hath  since  issued  other 
ProclamHtions  to  the  same  purpose,  by  means 
whereof  the  subjects  of  the  said  realm  are  re- 
strained from  seeking  Relief  against  the  op- 
pres!»ions  of  the  said  Earl,  without  his  licence ; 
which  Proclamaiiona  the  said  Earl  hath  by 
ftcrveral  rigorous  wajs,  as  by  fine,  imprison- 
ment, and  otherwise,  put  in  execution  on  his 

majesty's   subjects ;    as  namely,  one  

Parry,  and  others,  who  came  over  only  to  com- 
plain of  the  exorbitances  and  oppressions  of 
the  said  Eurl. 

XVII.  That  the  said  Enrl  having,  by  soch 
means  as  aforesaid,  subverted  the  government 
and  laws  of  the  kingdom  of  Ireland,  did,  in 
March,  in  the  16th  year  of  his  majesty's  reign, 
in  scAnttal  of  his  majesty's  government  of  all 
his  kingdom'),  and  in  fnrilier  execution  of  his 
wicked  purposes  aforesaid,  speaking  of  the 
Army  in  Irel.uid,  declare,  Tiiat  his  majesty 
was  9o  well  pleased  with  the  Army  of  InGland, 
and  the  consequences  ther«fof,  that  his  majesty 
would  certainly  make  the  same  a  pattern  for 
all  his  three  kingdoms. 

xyiii.  That  the  said  E;ul,  for  the  better  ef- 
fecting of  his  traitorous  designs  and  wicherl 
purpose^  did  endtavour  to  draw  a  Depend- 
ency upon  himself  of  the  Papists  in  both  king- 
doms of  England  and  Ireland  ;  and  to  that  end, 
during-  the  time  of  his  government  in  Ireland, 
he  restored  divers  Fr^eries  and  Mass- houses 
(which  had  been  formerly  suppressed  by  the 
precedent;^  Deputies  of  that  kingdom  ;  two  of 
which  houses  are  in  the  city  of  Dablin,  and  had 
been  asaii;ned  to  the  use  of  the  University  there) 
to  the  pretended  owners  thereof,  x^lio  have 
since  employed  the  same  to  the  exercibe  of  the 
popish  religion. 

And  ill*  the  months  of  May  and  June  Inst 
tlie  said  Earl  did  raise  an  Army  in  the  said 
realm,  consisting  of  8,000  foot,  all  of  which, 
except  1,000,  or  thereabouts,  were  Papists ; 
and  the  said  1,000  were  drawn  oat  of  the  old 
Army  there,  consisting  of  2,000  foot,  and  in 
tlieir  places  there  were  a  1,000  Papists,  or 
thereabouts,  pat  into  the  said  old  Army  by  the 
taid  Earl. 

And  the  more  to  engage  and  tie  the  said 
aaw  Army  of  Papists  to  himself,  and  to  encou- 
rage tliem,  and  to  discourage  and  weary  out 
tl»  said  uid  Army ;  the  said  Earl  did  so  pro* 


vide,  tliat  the  said  new  Army  of  ^pists  were 
duly  paid,  and  had  all  aeoessaries  provided  for 
them,  and  permitted  the  exercise  of  their  reli- 
gion ;  but  the  said  old  Army  were  for  the  space 
of  one  whole  year  and  upwards  unpaid. 

And  the  said  E^d  being  appointed  a  Com- 
mis«ianer  within  eleven  several  counties -of  the 
northern  parts  of  England,  for  oompoanding 
with  Recusants  for  their  Forfeitures  due  to  bis 
majesty,  which  commission  beareth  date  the 
8th  of  July,  in  the  5th  year  of  his  majestj's 
reign  that  now  is ;  and  being  also  receiver  of 
the  Composition-Money  thmby  arisiag,  and 
of  other  aebts,  dutieSy  and  penalties,  by  reason 
of  recusancy  within  the  said  coanties,  for  kit 
nwjesty's  use,  by  leturs  patents  dated  the  9th 
day  of  the  same  July ;  he,  to  engage  the  said 
Recusants  to  him,  did  compound  with  them  at 
low  and  under  rates,  and  provided  that  they 
should  be  discharged  of  all  proceedio«es  against 
them  in  all  his  majesty's  courts,  both  temporal 
and  ecclesiastical,  in  manifest  breach  of,  sad 
contrary  to,  the  la%vs  and  statutes  of  this  realn^ 
in  that  behalf  established. 

XIX.  That  the  said  Earl  haring  taxed  and  Ie> 
vied  the  said  Impositions,  and  raised  the  sud 
Monopolies,  and  committed  the  said  other  Op- 
pressions in  his  majesty's  name,  and  as  by  bis 
trnjesty's  royal  command  ;  .he  tlie  said  Esrl,  in 
May,  the  iritli  year  of  his  majesty's  reign,  did  of 
his  own  authority  contrive  nnd  frame  a  new  sod 
unustial  oath,  by  the  purport  whereof,  amnoi 
many  other  things,  the  party  taking  the  said 
oatli  was  to  swear.  That  he  should  not  protest 
against  any  his  majesty's  royal  commands,  but 
submit  himself  in  all  due  obedience  thereaato. 
Which  Oath  he  so  contrived,  to  inforce  tbe 
same  on  the  subjects  of  tbe  Scotish  nation  inha- 
biting in  Ireland;  and  out  of  a  hatred  to  the 
said  nation,  and  to  put  tliem  to  a  discontent 
with  his  majesty  and  his  government  there; 
nnd  compelled  divers  of  his  majesty's  said  sub- 
jects there  to  take  the  said  oath  as;ainst  their 
wills;  and  of  such  as  refused  to  take  the  snid 
oath,  some  he  grievously  fined  and  imprison- 
ed, and  others  he  destroyed  and  exiled  ;  and 
namely,  the  10th  Oct.,  a.  i>.  1639,  he  fined 
llenry  Steward  and  his  wife,  who  refused  to 
take  the  said  Oath,  5,000/.  a-piece,  and  tb^ir 
two  daughters  and  James  Gray  3,000/.  a-piece, 
and  imprisoned  them  for  not  paying  the  said 
Fines :  the  said  Henry  Steward,  his  wile  aod 
daughters,  and  James  Gray,  being  thekini's 
liege  people  of  the  Scotish  nation.  And  divrn 
others  he  used  in  like  manner.  And  the  said 
Earl  upon  that  occasion  did  declare.  That  tbe 
said  Oath  did  not  only  oblige  them  in  poiat  of 
allegiance  to  his  majesty,  and  acknowledgment 
of  his  supremacy  only,  but  to  the  ceremonies 
and  government  of  the  church  established,  and 
to  be  established  by  his  majesty's  royal  autho- 
rity; and  said,  that  ilie  refusers  to  obey  ht 
would  prosecute  to  the  blnod. 

XX.  That  the  said  Earl  hath  in  the  15th  and 
16th  years  of  his  majesty's  reign;  and  divers 
years  past,  laboured  aod  endeavoured  to  breed 
m  hii  majesty  an  ill  opinion  ofhkvi^^^ 


1S97] 


STATE  TRIALS,  Itf  Charles  I.  IQW.^far  High  Treason. 


[IMS 


nameJ/y  of  those  of  the  Scotnh  nation*  and 
di rers  and  sandrjr  times,  and  especially  since 
the  PacifiG^ation  made  by  his  majesty  with  his 
said  8uV>jecU  of  Scotland  m  smniner,  in  I  he  15th 
year  of  his  ninjesty's  reign,  he  the  said  Earl  did 
labour  and  endeavour  tu  persuade,  incite,  and 
provoke  his  majesty  to  an  ofifensive  war  against 
nis  said  subjects  of  the  Scotish  nation.  And 
the  said  Earl,  by  his  counsel<»,  actions,  and  en* 
(ieavoQrs,  hath  been  «nd  is  a  principnl  and 
chief  incendiary  of  the  war  and  discord  between 
his  majesty  and  his  subjects  i^f  England,  and 
tiie  said  subjects  of  Scotland  ;  and  hath  declar- 
ed and  advised  his  majesty,  that  I  he  demands 
made  by  the  Scots,  in  tlieir  parliament,  were 
a  sufficient  cause  of  war  against  tbeni. 

The  said  £ari  having  formerly  expressed  the 
height  and  rancour  of  his  mind  towards  his 
majesty's  subjects  of  the  Scotish  nation,  viz. 
the  10th  day  of  October,  in  the  15th  year  of  his 
majesty's  reign,  Ite  said,  That  the  nation  of  the 
Scots  were  rebels  and  traitors ;  and  he  being 
then  about  to  come  to  England,  he  then  far- 
ther said,  That  if  it  pleased  hi^  master,  meaning 
his  majesty,  to  send  him  back  again,  he  would 
root  out  of  the  said  kingdom,  meaning  the  said 
kingdom  of  Ireland,  tb&  Scotish  nation  both 
root  and  branch,  some  lords  and  others,  who 
had  taken  the  said  oath  in  the  precedent  arti- 
cle, only  excepted :  And  tl)e  said  Earl  hath 
caused  divers  of  the  ships  and  goods  of  the 
scots  to  be  stayed,  seized,  and  mofested,  to  die 
intent  to  set  ^n  the  said  war. 

XXI.  That  the  said  Earl,  shortly  after  his 
Speeches  mentioned  in  the  last  precedent  Arti- 
cles, to   wit,  in  the  15th  year  of  his  majesty's 
reign,  comejnto  Uiis  realm   of  England,  and 
was  made  Lord  Lieutenant  of  Ireland,  and  con- 
tinoed  his  Government  of  that  kin^om  by  a 
deputy :   at  his  arrival  here,  finding  that  his 
majesty  with  much  wisdom  and  goodness  had 
composed  the  Troubles  in  tlie  North,  and  had 
a  PaciiicatiDn  with  his  subjects  of  Scotland,  he 
laboured  by  all  means  to  procure  his  n»ajesry  to 
break  that  Pacification,  incensing  his  majesty 
•gainst  his  subjects  of  that  kingdom,  and  the 
proceedings  of  the  pariiament  tliere. — And  hav- 
ing incited  his  majesty  to   an  offensive  war 
a^^ainst  his  subjects  of  Stotland  by  sea  and 
land ;  and  the  pretext  thereof  to  raise  forces 
for  the  maintenance  of  that  war ;  he  counselled 
his  majesty  to  call  a  parliament  in  England  : 
yet  the  said  Eatt  intended,  that  if  the  said  pro- 
ceedinirs  of  that  parliament,  should   not   be 
such   as  would  stand  with  the  said   Earl  of 
Strafford's  mischievous  desijens,  lie  would  then 
procure  his  majesty  to  break  the  same,  and 
b^  ways    of  force  and   power  to  raibe  mo- 
nies upon   the  subjects  of   tbis   kingdom. — 
And  for  the  enoouragcnnent  of  his  ninjesty  to 
hearken  to  his  advice,  he  did  before  his  majesty 
and  his  privy-council,  then  fitting  in  councd, 
make  large  declaration,  That  he  w<?uld  serve 
his  majenty  in  any  other  way,  in  case  the  par- 
liament should  not  supply  him. 

XX It.  That  m  the  month  of  March,  before 
the  begiaaiog  of  the  last  pariiaiiieiity  the  said 


Earl  went  into  Ireland,  and  procured  the  par« 
lianient  of  that  kingdom  to  declare  their  assis- 
tance in  a  War  against  the  Scots,  and  gave  di- 
rections for  the  raisini;  of  an  Army  there,  con- 
B  Sling  of  8,000  foot,  uud  1,000  hor^e,  !»eing  for 
the  ino!>t  part  papisis.  And  confederating  with 
one  sir  George  Radcliffe,  did,  together  with  him 
the  said  sir  George,  traitorously  <;onspire  to 
employ  the  said  army  for  tlie  ruin  and  destruc- 
tion of  the  kingdom  of  England,  and  of  his  ma- 
jcstjr's  subjecrs,  and  of  altering  and  subverting 
of  the  fundamental  taws  and  establislied  govern- 
ment of  this  kingdom. 

And  shortly  after  the  said  Earl  returned  into 
England,  and  to  sundry  persons  declared  his 
opinion  to  be.  That  his  mujcsty  should  first  try 
the  parliament  here  ;  and  if  that  did  not  sup- 
ply iiim  according  to  his  occasions,  he  might 
use  then  his  Prerogative  as  he  pleased,  to  levy 
what  he  needed ;  and  thot  he  should  be  ac« 
quited  both  of  God  and  man,  if  he  took 
some  other  courses  to  supply  himself,  though  it 
were  against  the  wills  of  his  subjects. 

XXIII.  That  upon  the  13th  day  of  April  last 
the  Pivliament  of  England  met,  and  the  Com- 
mons House  (then  being  the  representative  body 
of  all  the  commons  in  the  kingdom)  did,  accord- 
ing to  the  trust  reposed  in  them,  enter  into  de- 
bate and  consideration  of  the  great  Grievances 
of  this  kingdom,  both  in  respect  of  Religion  and 
the  public  Liberty  of  the  kingdom;  and  his 
majesty  referring  chiefly  to  the  said  earl  of 
Strafford  and  the  archbishop  of  Canterbury  the 
ordering  and  disposing  of  all  matters  concern- 
ing the  parliament ;  he  the  said  Earl,  with  the 
assistance  of  the  said  Archbishop,  did  procure 
bis  majesty  by  sundry  Speeches  and  Messages, 
to  ui^e  the  said  Commons  House  to  enter  into 
some  Resolution  for  his  majesty's  Supply  for 
maintenance  of  his  war  against  his  subjects  of 
Scotland,  before  any  course  taken  for  the  relief 
of  the  great  and  pressing  Grievances  wherewith 
this  kingdom  was  then  afflicted.  Whereupon  a 
demand  was  then  made  from  his  majesty  of 
twelve  Subsidies,  for  the  release  of  Ship-money 
only.  And  while  the  said  Commons  then  as- 
sembled (with  expression  of  great  affection  to 
his  majesty  and  his  service)  were  in  debate  and 
consideration  concerning  some  Suoply,  before 
any  resolution  by  them  made ;  he  the  said  Earl, 
with  the  help  and  assistance  of  the  said  Arch- 
bishop, did  procure  his  majesty  to  dissolve  tht 
said  Parliament  upon  the  5th  day  of  May  last. 
And  upon  tlie  same  day  the  said  Earl  did  trea- 
cherously, falsi v,  and  maliciously  endeavour  to 
incence  his  majesty  against  his  loving  and  faith- 
ful subjects,  who  had  been  members  of  the  sa|^ 
house  of  commons,  by  telling  his  majesty  tliey 
had  denied  to  supply  him :  And  atterwards, 
upon  the  same  day,  did  traitorously  a^nd  wickedly 
counsel  and  advi>e  his  maje«ty  to  this  effect, 
viz.  That  having  tried  ihe  affections  of  his  peo- 
ple, he  WAS  loose  and  absolved  from  all  rules  of 
government,  artd  that  he  was  to  do  every  thing 
that  power  would  admit ;  and  that  his  majesty 
had  tried  all  ways,  and  was  refused,  and  should 
be  acquitted  towards  God  and  man ;  and  that 


lu  reduce  thia  kingduai. 

KXiv.  That  in  ihe  Biid  moiUli  of  May,  he, 
the  said  Earl,  falsely,  iraiinrukuly,  and  mnlici- 
ously  publislicd  and  declared  lielore  otlien  of 
his  majcM^'i  privy-council,  that  the  Parliament 
of  EugUnd  bad  furwken  the  Line;  xnd  tliai  in 
denying  to  supply  the  king,  they  had  given  him 
•dtfaniBRe  tii  su^J|)ly  himself  hy  othBr  ways. 
Ami  several  other  limes  he  did  maliciously, 
wicLLcdly,  and  fHltely  publish  and  declare,  Thnt 
Meing  tM  parliameul  had  refuted  to  supply  his 
najeily  in  the  nrdiimry  and  usual  way,  the  Ling 
might  provide  Kir  ilic  bingdom  in  such  weys  at 
he  should  Itolil  lit;  and  tlut  he  was  not  losuBer 
hira^ell  lo  be  nuisiereil  by  the  frowardoess  and 
vadutirnlncs  of  ttie  people.  And  having  so 
■naliciuuily  tlainletedtliesuid  late  house  of  com- 
mons, ht  did,  Willi  tiie  help  and  advice  nf  the 
•aid  aiciibisliop  of  Canterbury,  and  the  lord 
Finch,  late  X.ord-Keeper  of  ihe  greal-senl  of 
England,  cause  Cu  be  printed  and  published  in 
his  niHJesty*s  name  a  false  and  scandalous  Book, 
entitled,  '  Ilis  majesty's  Declaration  of  the 
*  causes  that  moved  him  to  dissolve  the  last 
'  Parliament,'  full  of  bitier  end  malicious  invec- 
lives,  and  liilseundscandalouinsperiiions  against 
the  raid  bouse  uf  commons. 

XXV,  That  nnt  long  after  the  dissolution  of 
the  said  last  Parliament  (viz.  in  the  months  of 
May  and  .lune)  be,  the  said  E:irt,  did  advise  the 
king  tu  EO  oD  vigoriiusly  in  levying  tlie  Sliip- 
Uoncy,  and  did  procure  itie  shetilTs  of  seveial 
countit^  to  be  sent  (or,  fornut  levying  the  Ship- 
Money,  divers  of  ivhich  nere  inreatened  hy 
Lini  tube  iiued  in  theStar-Chamber;  and:i' 
wurils,  by  bis  advice,  ihey  were  sued  in 
Star-Chamber  for  not  levying  [he  same ;  and 
divers  of  bis  majesty's  loving  subjects  were  sent 
fi>r  and  imprisoned,  by  his  advice,  for  that  and 
other  illegal  paymcnis. 

And  a  great  Loan  of  100,000/.  was  demand- 
ed of  the  city  nf  Loiiilon  ;  and  the  lord  mayor, 
ftnd  sbcrilfs,  and  aldermen  of  the  said  city  were 
often  sent  f.w,  by  his  advice,  u,  rhe  Council- 
Table,  to  give  an  account  of  their  proceedings 
in  raisinit  of  Ship-Money,  and  farthering  of  th 
Loan ;  and  were  required  to  certify  the  nam 
af»uch  m  habit  ants  of  the  said  ci'y  ns  were 
to  lend  ;  which  they  wi^h  much  iiuniilily  refus- 
ing to  do,  be  the  snid  Earl  did  usl'  these  and 
the  like  speeches,  viz.  That  they  deserved 
be  put  to  fine  and  raosom ;  and  thnt  no  good 
svould  he  dime  with  tlieni  till  uu  example  were 
made  of  tbem,  and  that  iliry  were  laid  by  the 
beels,  and  some  of  ihe  iddermen  hanged  up. 

xxvt.  That  the  said  Earl  by  his  wicked  coun- 
sels having  brought  his  majesty  into  excessive 
Cliarpe,  without  any  just  cnuse,  he  did  in  the 
munth  of  July  last  (for  the  support  of  the  said 
great  Chaiges)  counsel  and  approve  tnu  dan- 
gerous and  wicked  projects,  viz:  To  seize  upon 
the  Bullion  and  the  money  in  the  Mint.  And 
to  jmbase  bis  majesty's  Coin  tvith  the  mix> 
Mrei  of  brass,— And  aecordingly  he  procured 


jest)  s  use.  And  when  divert  mercbanis  oi 
Loudon,  owners  of  the  said  bulli'in  audmoaty, 
came  to  bis  house  lu  let  him  underftand  the 
great  nii-cliief  that  course  would  product  hfrt 
and  in  other  parts,  pnd  nhat  prejudice  it  would 
be  In  tlie  kiiij^dom,  by  diiccediiiii^  ibe  Mint, 
and  hindering  ihe  importation  of  Bullion;  he, 
Che  said  Earl,  told  them  that  the  city  of  Lonrloa 
dealt  undutifuUy  atid  unihnnkfully  with  bis  ma- 
jesty; and  that  they  were  more  ready  10  help 
the  rebels  tlian  to  help  his  majesty ;  and  il>ai 
if  any  hurt  came  to  them,  ihey  may  thank  them- 
selves; and  that  it  was  the  course  of  otiier 
princes  to  make  use  of  such  monies  to  sei>e 

And  when  in  the  same  month  of  July  the  of- 
ficers of  his  iiinjesty's  Mint  came  lo  him,  and 
gave  him  divers  reasons  against  the  imt'f.i^; 
the  said  money,  be  told  tliein.  That  lh«  FiciiiL 
king  did  use  to  send  commissariesof  hotsexMh 
commission  to  search  into  men's  eslsirs,  and 
lo  peruse  their  accounts,  that  so  they  ii>iy 
levy  of  them  by  forie,  »liic;i 


was  a  point  worthy  of  his  lordship's 
tion :  Meaning,  this  course  of  the  Frrnch  kii ;; 
tu  raise  Monies  by  force  was  a  point  worlhv  r,i 
his  lordship's  coDsideraiion. 

XXVII.  Tliat  in  or  about  the  month  of  Au:. 
last,  he  was  made  Lieatcnant-GeDeralofalliju 
majesly's  forces  in  tiie  North,  prepared  i^aiDil 
ihe  Scots ;  and  being  at  York,  ibd  then  in  ik 
tnonlh  of  .September,  hy  liis  own  authority,  aiul 
uilhout  any  lanliil  warrunt,  impose  a  Tax  oa 
his  majesty's  subjects  in  ihe  county  of  York  fl 
8d.  per  diem  for  niaintenlmce  of  every  toldief 
of  the  imiued-bsnds  of  tloit  county,  which  sumi 
of  money  lie  caused  lo  be  levied  hy  furcr. 
And  to  ihe  end  to  compel  his  majesty's  lub- 
Jecls  out  of  fear  and  terror  to  yield  to  tiie  pig- 
ment of  the  same,  he  did  declare,  Tbsl  M 
would  commit  tiiem  that  refused  the  paynwol 
thereof,  and  the  soldiers  should  be  satisfied  wt 
of  their  estates ;  and  they  that  refused  it  ■«« 
in  very  little  better  coathtion  than  of  bi^b- 
treason. 

xxvin.  That  in  the  months  of  Septeistiet 
and  October  last,  he  the  said  Earl  being  ceiti- 
hed  of  ihe  Scutish  army  coming  into  ihe  king- 
dom, and  he  the  said  Earl  being  IJeuiensnt- 
Geiicral  of  his  majesty's  army,  he  did  not  (in)- 
vide  for  the  defence  of  the  town  of  NenCTide, 
as  he  ought  to  have  done,  but  suffered  the  sspk 
to  be  lost,  that  so  be  might  tbe  more  incense 
thn  English  against  the  Scot*. 

And  for  tlia  same  wicked  purpose,  and  onl 
of  a  malicious  desire  to  engage  the  kingtfonis'>f 
England  and  Scotland  In  a  national  aarl  blomi; 
war,  be  did  write  to  the  lord  Conway,  the  pat- 
ral  of  the  horse,  and  under  the  said  Earl's  con- 
maod.  That  be  should  6ght  with  the  Scolii^ 
anny  at  ibe  passage  over  the  Tine,  obatiM'^ 
ihouUfoUo>i  DOEwitbiCattding that tbesaid Inn 
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Conway  had  formerly  by  letters  informed  the 
said  £arJ,  that  bis  majesty's  Army,  then  under 
bis  comm  and,  wns^ot  of  tbrce  safiicient  to  en> 
counter  i  be  Scots :  by  which  advice  of  his  be 
did,  contrary  to  the  duty  of  bis  place,  betray 
his  majesty  s  army,  then  under  his  command, 
to  apparent  danger  and  loss. 

All  and  every  which  words,  counsel*;,  and 
actions  of  the  said  Earl  of  Strafibrd  were  spuken; 
giieii,  and  done  by  him,  the  said  Earl,  traitor- 
ously, and  contrary  to  his  allegiance  to  our 
sovereign  lord  tlie  Kin|>,  and  with  an  ititentiou 
and  endeavour  to  alienate  and  withdraw  the 
hearts  and  affections  of  tlie  kiogS  liege  people 
of  all  his  realms  from  his  majesty,  and  to  set 
division  between  them,  and  to  ruin  and  de*>troy 
h'S  majesty,  and  his*  majesty's  said  kingdoms  : 
for  wiiicli  tikey  do  further  impeach  him  the  said 
1  homas  Earl  of  Strafford  of  High-Treason 
ag  inst  our  sovereign  loid  the  king,  his  crown 
and  dit;nity.  Aud  he,  ihe  said  Earl  of  Scraf- 
foid,  was  lord  dtpoty  of  Ireland,  or  lord  lieu- 
tenant of  Ireland,  unci  lieutenant-general  of  the 
army  there  under  his  n  o«)t  excellent  majessty, 
and  u  sworn  piivy-counst'llor  to  his  majesty  for 
bi;»  kingdoms  both  oCEngLmd  and  Irehind,  and 
lord  president  of  il.e  North,  during  the  time 
that  all  and  every  the  crimes  and  oficnces,  be- 
fore set  forth,  were  done  and  contmitted  ;  and 
he,  the  said  Earl,  was  lieutenant-general  of  his' 
majesty's  army  in  the  North  parts  of  England 
during  the  time  that  the  crimes  and  offences, 
in  the  37th  and  28th  Articles  set  forih^  were 
done  and  commiued. 

Aksweb  to  the  Twenty-eight  Special  Articles. 

To  the  First  Article,  he  saith.  He  conceives 
that  the  Commission  •  and  Instructions  differ 
not  from  those  foi  merly  granted,  but  refers  to 
t)iem;  and  that  such  Alterations  and  Additions 
as  were  made,  were  (for  aught  he  knoweth) 
rather  for  the  explanation,  than  fur  the  enlarg- 
ing of  the  jurisdiction :  the  care  whereof  was 
left  to  the  Secretary  of  that  Council,  and  to 
the  king's  learned  counsel,  to  be  passed  for  the 
good  of  the  king's  service,  and  the  public  wel- 
fare of  that  province.  For  the  legality  of  the 
proceedings,  divers  eminent  lawyers  were  joined 
with  the  President,  'who,  for  the  legal  parts, 
was  by  them  to  be  directed.  He  diti  not  ad- 
vise or  procure  the  Enlargement  of  the  Com- 
mission and  Instructions,  and  he  belie  vet  h  no- 
thing hath  been  ptactised  since,  that  was  not 
in  former  times  contained  in  former  commis- 
sions, under  general  words.  He  believetb  sir 
Conyers  Darcy  was  lawfully  fined  for  Misde- 
meanors, as  a  Justice  of  Peace;  and  hath 
^ beard,  he  being  in  Ireland,  tliat  sir  John  Bour- 
cher  was  fined  for  some  great  abuse  at  the 
king's  being  at  York,  going  mto  Scotland  to  be 
crowned :  to  the  Proceedings  he  refers  himself. 
He  denies  that  he  bath  done  any  thing  by  that 
Commission  or  Instructions,  other  than  he  con- 
ceived he  might  by  virtue  thereof  lawfully  do. 

To  the  Second  Article,  He  denietb  the  speak- 
ing of  those  Words :  but  saith,  That  30/.,  404* 
m  more^  being  returned  as  Issuei  out  of  the  I 


Exchequer,  against  some  that  had  cooipounded 
for  Kmghthood  for  10/.  or  SO/.,  so  as  the  Issues 
far  exceeded  the  Composition,  and  yet  would 
next  time  have  been  increased;  the  said  Earl 
upon  this  occasion  said,  That  now  they  might 
see,  that  the  Little-finger  of  the  Law  was  hea- 
vier than  the  King's  Loins;  which  be  spake  to 
nourish  good  affections  in  them  towards  ids 
majesty,  and  not  to  threaten  or  terrify  any,  as 
the  Article  supposed. 

To  the  Third  Article,  be  saith,  Ireland  is  not 
governed  by  the  same  laws  that  this  kingdom 
is,  unless  it  be  meant  by  the  common  laws ; 
their  customs,  statutes,  execution,  of  martial 
laws,  proceedings  at  council-board  very  much 
differ  :  the  words  in  the  Article  were  not  spoke 
to  any  such  intent.  He  saith,  It  might  be  fil 
enough  for  him  to  remember  them  of  the  great 
obligation  they  had  to  the  king  and  his  proge- 
nitors, that  suffered  them,  being  a  conquered 
nation,  to  enjoy  ireedom  and  lax^s,  as  their 
own  people  of  this  kingdom :  and  it  might  be^ 
that  npon  some  such  occasion  he  said  to  those 
of  Dublin,  That  some  of  their  Charters  were 
void  and  nothing  worth,  and  did  not  bind  his 
majesty  farther  than  he  pleased  ;  which  he  be- 
lieves to  be  true,  having  been  formei  ly  so  in- 
formed by  his  majesty's  learned  counsel  upon 
sundry  occa<iion8. 

To  the  Fourth,  he  saith.  That  the  legal  and 
ordinary  proceedings  at  Council-Table  are,  and 
time  obt  of  mind  have  been,  by  Petition,  An- 
swer*, Examination  of  Witnesses,  as  in  other 
courts  of  justice  concerning  British  Plantations, 
the  Church,  and  cases  hence  recommended  by 
the  kinK  for  the  time  being,  and  in  Appeals  from 
other  courts  there ;  and  the  Council-Board  have 
always  punished  Contempts  to  Ordeis  there 
niade,  to  Proclamations,  and  Acts  of  State,  by 
Fine  and  Imprisoomint.  He  saith.  That  it 
might  be,  he  told  the  earl  of  Cork,  that  be 
would  imprison  him  if  he  disobeyed  the  Orders 
of  the  Council-Table,  and  that  be  would  not. 
have  lawyers  di-^pute  or  question  those  Orders,' 
and  that  they  should  bind  ;  but  remembereth 
not  the  comparison  of  acts  of  parliament :  and 
he  hath  been  so  far  from  scornmg  the  laws, 
that  he  hath  endeavoured  to  maintain  them. 
The  Suit  against  tlie  Earl  in  the  Castle-Chamher 
was  concerning  the  possessions  of  the  collei^e . 
of  Yon^hall,  worth  6  or  TOO/,  which  he  hath 
endeavoured  to  get,  by  causing  of  unlawful 
oaths  to  be  taken,  and  sety  undiie  uieans:  the 
matter  proceeded  to  Examination  and  Publi- 
cation of  Witnesses;  and  alter,  upon  the  earl 
of  Cork's  humble  suit,  and  payment  of  15.000/. 
to  bis  majesty,  and  his  acknowledgment  of  his 
Misdemeanors,  obtained  a  Pardon-,  and  the  Bill 
and  Proceedings  were  taken  off  the  file:  and 
he  remembers  not  any  stiit  for  breach  oi  any 
Order  made  at  Councd-Table 

To  the  Fifth,  he  saith.  The  Deputies  and 
Generals  of  the  Army  have  always  executed 
martial  law,  which  is  necessary  there;  and  the 
Army,  and  the  members  thereof,  have  been 
long  time  governed  by  printed  Orders,  ticcord- 
ing  to  which|  divers,  by  sentence  of  the  council 
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of  war,  hvre  fbrmed-y  been  pot  to  death,  u 
well  in  the  time  of  peace  as  wtr.  The  lord 
Mouiitnorris  being  a  captain  of  a  company  in 
the  Army,  for  mutinous  words  against  the  said 
Eari,  general  of  that  army,  and  upon  two  of 
those  ancient  Orders,  was  proceeded  against 
by  a  Council  of  War,  being  the  priacipsd  offi- 
cers of  the  army,  aboat  twenty  in  number,  and 
by  them,  upon  clear  Evidence,  sentenced  to 
death :  wherein  the  said  Elarl  was  no  judge, 
but  laboured  so  effectually  with  liis  majesty, 
that  he  obtained  the  lord  Mountnorris's  pardon; 
who  by  that  Sentence  suffered  no  personal  hurt 
or  damage,  save  about  two  days  imprisonment. 
And  as  to  ihe  other  persons,  he  can  make  no 
Answer  thereunto,  no  particolars  being  de- 
scribed. 

To  the  Sixth,  he  saith,  The  Suit  had  de- 
pended many  years  in  Chancery;  and  the 
Plaintiff  complaining  of  that  delay,  the  said 
Earl  upon  a  Petition,  (as  in  such  cases  hath 
been  usual)  callint;  to  him  the  then  Master  of 
tbe  Rolls,  the  now  Lord  Chancellor,  and  the 
Chief  Justice  of  the  Common  Pleas,  upon  the 
Proofs  in  the  Chancery,  decreed  for  the  Plain- 
tiff; to  which  he  refers  himself  t  and  it  may  be 
the  lord  Mountn^rris  was  thereupon  put  out  of 
his  poseesiion. 

lo  the  Seventh,  he  saith,  His  majesty  being 
iDtitled  to  divers  lands,  upon  an  Inquisition 
found.  Proclamation  was  made,  That  such  as 
claimed  by  patent  should  come  in  by  a  day, 
and  have  uieir  patents  allowed,  as  if  they  had 
been  found  in  the  Inquisition ;  and  accordingly 
divers  were  allowed.  The  lord  Dillon  produced 
bis  patent,  which  being  questionable,  he  con- 
sented, and  desired  that  a  Case  might  be 
drawn ;  which  was  drawn  by  counsel,  and  nr- 

Eied,  and  the  Judges  delivered  their  opinions  t 
ut  the  lord  Dillon  nor  any  other  were  bound 
thereby,  or  put  out  of  possession;  but  might 
have  traversed  the  oifioe,  or  otherwite  leg^iy 
have  proceeded,  that  case  or  opinion  notwith- 
standing. 

To  the  Eighth,  he  saith.  That  upon  sir  John 
Gifford's  Petition  to  the  king,  his  majesty  re- 
ferred it  to  the  deputy  and  council  of  Ireland, 
where  the  matter  proceeded  legally  to  a  Decree 
against  the  lord  lioftus;  and  upon  his  Appeal^ 
that  Decree  by  his  majesty  and  his  council  of 
England  was  confirmed :  tn  which  Decree  and 
Order  be  refers  himself,  believing  the  lord 
Loftos  was  committed  for  disobeying  that  De- 
cree, and  for  continuance  in  contempt  com- 
mitted close  prisoner.  He  saith,  That  die  lord 
Loftus  having  committed  divers  Contempts,  the 
Council  bv  warrant  rec^^uired  him  to  appear  at 
the  Board,  and  to  bniie  the  great  seal  with 
'him;  which  order  he  disoSeyed,  and  was  shortly 
after  committed,  and  the  great  seal  was  deli- 
vered up  by  his  majesty's  express  command, 
and  not  otherwise.  And  an  Information  was 
exhibited  in  the  Star^Chamher,  for  grievous 
Oppressions  done  by  the  lord  Loftus  as  Chan- 
cellor; whereof  he  was  so  far  fr<»m  justifying, 
as  that  he  submitted,  desiring  to  be  an  object 
of  his  majesty's  mercy^  ^  not  of  his  justice. 


The  Eaii  of  Kildare,  for  not  perfenning  of 
an  Award  made  by  king  Jama,  and  of  an 
Award  made  in  porsuance  thereof  by  the  said 
Earl  of  Strafford,  upon  a  reforenoe  from  hii 
miyestyj  was  by  the  Deputy  and  Council  ooai- 
mitted :  and  a  Letter  bieiiig  ondaly  obtained, 
he  did  not  thereupon  ealaar^e  him:  but  upon 
another  letter,  and  sabmission  to  the  orders,  as 
by  the  king  was  directed,  he  was  eolaiged. 

The  lady  HibbotSj  and  one  ^oy  iter  sod, 
having  upon  a  Petition,  Answer,  Exttninatkm 
of  Witnesses,  and  other  Proceedings  at  Cosd- 
cil-Board,  been  found  to  have  committed  foul 
abuses  by  fraud  and  circumvention,  to  hare 
made  a  bargain  with  the  petitioner  Hibbots, 
for  lands  of  a  ereat  value,  for  a  small  sura  of 
money ;  was  ordered  to  deliver  up  the  writiDc, 
no  assurances  being  perfected,  or  money  paid; 
and  it  is  like  he  threatened  her  with  commii- 
ment  if  she  obeyed  not  thut  order;  but  denieth 
that  the  lands  were  after  sold  to  sir  Robert 
Meredith  to  his  u^e,  or  tliat,  by  any  order  br 
himself  made,  any  one  bath  been  impnsoDed 
concerning  freeholds,  but  for  debts  and  per« 
sonal  things,  as  some  have  been  used  by  all  his 
predecessors  in  like  causes.       • 

To  the  Ninth,  he  saith.  Warrants  to  soch 
effects  have  been  usually  granted  to  ibe  bisbop« 
in  Ireland,  in  the  times  of  all  former  deputia; 
but  the  Earl  not  satisfied  with  the  conveaieocy 
thereof,  refused  to  give  any  such  Warrants  in 
general  to  the  Bishops  as  had  been  formetij 
done :  but  being  informed  that  diters  in  the 
diocese  of  Downe  gave  not  fitting  obedieooe) 
he  granted  a  Warrant  to  that  bisliop,  whereto 
he  referreth,  which  was  the  only  warrant  h« 
gmnted  of  that  nature;  and  hearing  of  some 
Complaints  of  the  execution  thereof,  he  re- 
called it. 

To  the  Tenih,  he  saith.  The  Lord  Tresssrw 
Portland  offered  tlie  Farm  of  the  Custoan  for 
13,000/.  per  annum,  in  some  particular  species, 
but  the  earl  of  Strafford  advanced  the  samt 
Customs  to  15,500/.  per  annum,  and  8,000(. 
Fine ;  and  by  his  majesty's  command  became  s 
Farmer  at  those  Rates  proposed,  witheot  addi- 
tion to  these  Rates,  as  by  the  printed  books 
7  Car.  regis  may  appear.  *  He  dissuaded  the 
advance  of  Rates  lately  proposed  by  sir  Abra- 
ham Dawes,  so  as  it  was  declined :  The  Rjites 
of  Hides  and  Wool  are  moderate,  considenuion 
being  had  of  their  true  value,  and  of  tlie 
places  whereto  they  are  to  be  transported,  wd 
of  the  statute  made  in  the  time  of  qoeen  Elizs- 
beth,  and  there  in  force,  prohibiting  the  export- 
ation of  Wool,  unless  they  pay  to  tlje  crown 
5f .  the  stone.  The  Trade  and  Shipping  of  ihst 
kingdom  are  exceedingly  increased. 

To  the  Eleventh,  he  saith.  Pipe-staves  were 
prohibited  in  king  James's  time,  and  not  ex- 
ported but  by  licence  from  tlie  Lord  Treatsurer 
of  England,  or  lord  deputy  of  Ireland,  m\)0  had 
6s.  8/  per  1000,  and  his  secretary  3».  4^.  fof 
the  Licence :  but  to  restrain  that  destractina 
of  timber,  by  command  of  his  majesty  «nd 
advice  of  his  council  for  his  revenue  in  Irdaad, 
^rst  30s.  then  6/.  was  charged.    The  inonfy 
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he  would  complain  of  the  Earl,  he  made  suit 
to  his  majesty  that  sir  Frederic  might  come 
over ;  which  was  granted.  He  conceives  such 
restraint  to  be  necessary,  and  if  that  be  not 
continued,  it  will  prove  of  evil  consequence  to 
that  kingdom. — Parry  was  questioned  at  the 
.Council-Board  forMisdeineanorsy  and,  to  avoid 
Sentence,  secretly  went  out  of  the  kingdom ; 
and  at  his  return,  for  that  and  other  offences, 
was  fined  and  imprisoned  ;  to  the  Sentence 
thereof  he  refers,  and  knons  of  no  other  that 
were  imprisoned,  as  by  the  Article  is  charged. 

To  the  Seventeenth,  he  saith,  It  is  like  he 
miuht  «iy,  (lor  the  better  encouragement  of  the 
Oflicers  and  Soldiers  of  the  old  Irish  Army,  in 
discharge  of  their  sevenil  diities)  that  his  ma- 
jesty was  so  well  siitisfied  in  the  way  and  pains 
they  took  in  using  and  practising  of  their  arms, 
that,  in  that  point,  he  would  set  them  as  a  pat- 
tein  to  be  imitated  :  and  conceives  it  would 
not  be  ill  if  they  were  so  ;  they  being,  in  the 
opinion  of  those  that  have  seen  them  exercise, 
very  able  and  expert  soldiers.  He  ^pake  not 
other  words,  or  to  other  purpose. 

To  the  Eighteenth,  he  saiih,  When  the  earl 
of  Coik  was  one  of  the  Lords  Justices,   he 
seized  some  houses  in  Dublin,  pretending  they 
Leh>ni:o<1  to  Jesuits  and    Friars,   without  legal 
procei  ding^  ;  which   upon  suits  prosecuted  at 
Council-Board,    ivcre,    according    to  justice, 
restored   to  tl)e  owners:  but  how  since  em- 
ployed, the  Burl  of  Stratford  knoweth  not,  but 
endeavoured  the  utmost  he  could  to  maintain 
that  seizure.  Touching  the  8,000  men,  he  saiih, 
They  were  raised  according  to  the  king's  war- 
rant,  and    that  the  said    Karl   left  the* care 
thereof  to  the  earl  of  Ormond  and  others  ;  and 
what  numher  are  Prute^itants,  what  papists,  he 
knoweth  not,  but  belieieth  such  a  hody  cannot 
be   there  raised,    without  many   papists :  the 
greatest  numher  of  die  captains  and  officers 
nrc  ProtcstaiJts,  chosen  hy  t\vj  said  EUirl.     The, 
thousand  men  were  drawn  out  of  the  old,  to 
make  officers  for  the  new  Army;  and  believeth 
the  thousand  put  to  the  o!d  Army  are  Protes- 
tants,  in    regard,    by   his   express  order,   no 
Papist  is  to  be  aomitted  there  a  common  si ti- 
dier.    He  never  preferred  any  captain,  lieute- 
nant, or  ensign,  to  be  of  that  Army  that  was  a 
Papist,  and  conceives  they  are  duly  paid  ;  and 
believes  those  newly  raised  exercise  religion  no 
otherwise  than  was  practised  before  the  EarPs 
coming  thither,  lie  was  a  Commissioner  to  com- 
pound with  tite  Recusants  for  their  Forfeitures, 
and  endeavoured  to  be  informed  of  the  utmost 
value  of  their  Estates  :  in  four  years  lie  brought 
that  Revenue  from  2,300/.  to  hetween  11  and 
19,000/.  per  annum,  more  than  ever  was  raised 
formerly  in  so  short  a  time;  by  which  faithful 
dealings  for  his  majesty,  he  procured  the  hard 
opinion  of  the  Recusants  thniughout  tlie  king- 
dom :  That  out  of  those  Composititmshe  hath 
paid  near  100,000/.  into  the  Exchequer  ;  and 
they  had  no  other  Privile>;es   than  what  were 
exercised  in  the  Commission,  and  in  former 
like  Commission;),  and  as  are  in  the  present 
coraraission  co  the  Lord  Treasurer^  aod  others. 


To  the  Nineteenth,  he  saith.  The  Unsomnier 
was  twelve  months,  when  the  English  and 
Scotch  lay  in  the  fields  near  Berwick,  the  £ad 
and  Council  of  Ireland  having  a  general  notion 
thereof,  were  in  fear  that  the  Scfits  in  Ulster 
(being  almost  100,000  in  number)  might  be 
drawn  to  side  with  the  Covenanters;  and 
advising  bow  to  secure  that  kingdom ;  the  prio- 
cipal  ot  the  nation  of  Scotland,  li\ing  in  Ire- 
land, came  to  Dublin,  and  petitioned,  thatthej 
might  have  an  Oath  whereby  they  might  gi\e 
testimony  of  future  obedience  to  his  maje^st). 
Whereupon  an  Oath  was  by  the  advice  of  the 
Council  of  State  framed,  and  chearfuily  takeo 
by  those  Scotch  gentlemen,  and  generally  by 
ail  the  nation  in  Ireland,  as  the  Earl  conceives, 
to  their  advantage,  and  the  satisfaction  ofotbeR. 
He  beiie/es  that  some  were  sentenced  for  rt- 
fusing  it,  hilt  none  were  otherwise  exiled.  The 
Earl,  in  his  Vote,  said,  That  he  would  endes- 
vour  that  all  of  that  nation  should  take  that 
Oath,  or  leave  the  kingdom.  Ad  which  was 
done  by  his  majesty's  direction  and  approba- 
tion :  And  it  was  not  contrived  to  the  iotents 
of  the  Article  charged,  but  to  prevent  their 
adhering  to  the  Covenanters  then  in  openann^, 
and  not  concerning  the  ceremony  or  govern- 
ment of  the  Church. 

To  the  Twentieth  he  saith.  That  in  the  year 

1638,  the  Earl  was  in  Ireland,  when  prepara- 
tions were  made  for  war,  and  summons  sent  to 
the   nobility  of  this  kingdom.     In   the  year 

1639,  a  General  was  appointed,  and  an  Army 
drawn  to  the  field,  and  encamped  near  Ber« 
wick  ;  «%  hereby  it  appears  he  was  not  acquaint- 
ed that  the   Article  of  Pacification  had  been 
broken  on  both  sides,  and  so  distempered,  thtit 
it  was  held  fit  an  army  in  England  should  be 
raised   to   suppress    t!ie   Covenanters,  if  the 
business   could   not  with    honour  and  safetj 
be  otherwise  composed.    The  said  EnrI  huoi- 
bly  advised  his  majesty  to  call  a  Parliameot 
and  used  many  motives  thereunto.    After  the 
Parliament   was    called,   and  before  the  sit- 
ting thereof,  ten  of  the  lords,  and  other  of  ttte 
Council- for  foreign  affairs  being  assembled,  liis 
majesty  then  present,  an  honourable  person  re- 
lat'.d  the  Covenanters  demands.    It  was  tbcn 
voted  by  all,  That  they  weie  such  as  might  not 
in  honour  and  safety  be  condescended  unto  by 
his  majesty ;  and  if  they  could  not  be  otherwise 
reduced,  his  majesty  must  be  constrained  to 
bring  them  to  it  by  force.    The  like  Kesoludoii 
was  voted  after  at  the  Council-Table  by  twenty 
of  the  council.     Whereupon  his  majesty  ap- 
pointed a  Council  of  War ;  and  it  was  beld 
necessary  to  borrow  200,000/.  upon  good  seco- 
rity,  till  the  Supplies  by  the  Parliament  migbt 
come  in.     He  never  said  the  Scotch  nation 
were  Rebels,  but  was  ever  persuaded  that  many 
of  them  were  most  loyal  subjects. — Tbosethat 
raised  arms,  when  they  were  at  such  a  distance 
from  his  majesty,  he  mi^ht  say  tl»ey  were  no 
less  than  Rebels  and  Traitors.    By  Warrant 
from  the  Lord  Admiral  he  caused  divers  sbipt 
and  goods  to  be  seized^  but  not  with  ao  intcot 
to  set  on  the  war,  but,  as  much  u  in  him  hj$ 
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to  bring  all  to  fair  accominodatioiis  without 
expence  of  blood. 

To  the  Twenty-first,  he  saitb,  The  Pacifica- 
tion was  broken  before  he  caine  over,  as  in 
the  Answer  to  the  former  Article:  he  moved 
his  majesty  for  a  parliament  in  England,  but 
not  with  such  intent  as  in  the  Article,  but  out 
of  a  desire  to  have  settled  a  right  understand- 
ing between  the  king  and  his  people.  It  may 
be  said,  (though  he  remembereih  it  not)  That  if 
the  parliament  would  not  supply  his  majesty, 
he  would  serve  his  majesty  in  any  other  lawful 
way ;  being  well  assured  that  his  majesty  would 
not  employ  him,  nor  any  man  else^  in  any  other 
kind. 

To  the  Twenty-second,  he  saith,  According 
to  his  majesty's  Instructions,  he  did  set  forth  to 
the  Parliament  of  Ireland  the  State  of  the  Af- 
fairs, as  they  then  stood;  and  they  freely  gave 
four  Subsidies,  as  an  acknowledgment  of  his 
goodness  and  happy  government,  as  by  the  act 
and  remonstrance  appears  in  print.  He  by  his 
majesty's  direction,  then  gave  order  for  the 
raising  of  8,000  men,  who  still  remain  in  the 
king's  pay,  and  were  sent  into  Ulster  to  secure 
those  parts,  or  to  land  in  Scotland,  to  divert 
the  earl  of  Argyle,  in  case  he  joined  with  the 
Covenanters  army  against  the  king,  fiut  it 
was  mentioned  in*  the  king's  Letter,  2  Martii 
1639^  he  had  purposely  given  out,  That  they 
should  join  with  the  kmg's  army  at  Bcnviek, 
to  colour  other  designs:  But  the  true  cause  of 
their  levying  was  made  known  to  be  as  afore- 
said unto  the  earl  of  Ormond,  sir  John  Bur- 
lace,  and  the  marquis  of  Hamilton,  and  the  earl 
of  Northumberland,  at  the  time  of  the  writing 
the  Letter.  And  he  denies  the  Words  charged 
in  the  Articles,  or  any  other  words  to  such  in- 
tent and  purpose. 

To  the  Twenty-third,  he  saith,  The  matters 
of  the  Parliament  were  no  otherwise  referred 
to  him  than  to  the  rest  of  the  Council :  That 
coming  sick  from  Ireland  about  ten  days  after 
the  Parliament  were  set,  and  after  the  Treaty 
with  the  earl  of  Dunfermline  and  lord  Lowden, 
Scotch  Commissioners,  was  broken  oflf,  and  the 
army  preparing,  and  the  parliament  not  sup- 
plying monies  as  his  majesty  desired,  his  ma- 
jesty advised  what  might  move  them  to  prefer 
iiis  supply.  In  debate  whereof,  he  humbly  ad- 
vised his  majesty,  by  a  Message  to  the  house, 
to  lay  down  Ship-money  and  promise  never  to 
demand  it,  and  give  way  to  reverse  the  Judg- 
ment by  a  Writ  of  Error  in  parliament,  and  To 
promise  a  Redress  of  Grievances  when  they 
should  be  prepared.  And  secondly,  That  they 
would  presently  a^ree  upon  such  Supply  as 
should  maintain  bis  Army  for  reducing  the 
Scots  to  tlieir  obedience,  wherein  their  safety 
and  his  honour  was  concerned,  ilb  ma- 
jesty assented  conditionally,  that  be  might  have 
twelve  subsidies :  The  Eurl  besought  him  that 
it  might  not  pass  as  a  condition,  but  to  relin- 
quish Ship-Moncy,  and  put  himself  upon  their 
affections  ;  and  drew  up  the  Message  in  writ- 
iog,  and  delivered  it  to  Mr.  Secretanr  Vane,  to 
deliver  to  the  Hous«  of  Commons.   He  dosired 

VOL,  in. 


to  know  if  his  majesty  would  not  take  less  than 
twelve.  His  majesty  answered,  He  feared  less 
would  not  serve  his  occasions.  The  earl  of 
Strafford  besought  his  majesty  to  accept  of 
eight.  So  his  majesty  a«ented,  and  desired 
Mr.  Secretary  to  signify  so  much,  as  occasion 
should  be  offered  :  But  whether  he  did  so  or 
nor,  the  snid  Earl  knoweth  not.  The  House  of 
Common:)  being  in  debate  two  days,  and  not 
resolvini^,  his  majesty  about  the  5th  of  May 
last  called  a  Coimcil  at  7  o'clock  in  the  morn- 
ing :  Tiic  said  Earl  being  sick,  came  late,  and 
was  told,  as  ho  remembereth,  by  the  earl  of 
Berkshire,  the  king  had  declared  his  resolution 
to  dissolve  the  parliament.  The  earl  of  Straf- 
ford besought  his  majesty  to  hear  the  advice  of 
his  Council,  and  first  of  those  that  were  mem- 
bers of  the  tiou^e  of  commons,  by  whom  th« 
rest  might  the  better  be  guided.  Mr.  Secre- 
tary Windebank  said,  He  feared  the  house 
would  first  be  answered  of  their  Grievances, 
and  voted  for  a  breach  of  the  parliament. 
Mr.  Secretary  Vane,  in  opposite  terms,  said," 
That  there  was  no  hope  that  they  would  give 
the  king  a  penny,  and  therefore  absolutely 
voted  for  a  breach.  And  the  earl  of  Strafford 
conceiving  his  majesty's  pleasure  to  have  ac- 
cepted eight  subsidies  had  been  delivered  to  the 
house  of  commons  by  Mr.  Secretary  Vane,  did 
in  his  turn  deliver  his  Vote  for  breach  of  the 
parliament,  which  othenvise  he  would  not  have 
done,  it  being  contrary  to  what  he  resolved 
when  he  came  thither ;  and  the  like  opinion 
was  delivered  by  the  rest  of  the  lords,  being 
about  twenty,  except  two  or  three  at  the  most. 
The  Parliament  being  dissolved,  his  majesty 
desired  Advice  of  his  Council  bow  Money  might 
be  raised,  affirming  that  the  Scotch  army  was 
ready  to  cuter  into  the  kingdom :  The  said 
EarlJ  in  presence  of  others  in  the  Council,  de- 
livered his  opinion,  That  in  a  case  of  absolute 
and  unavoidable  necessity,  which  neither  would 
nor  could  be  prevented  by  ordinary  remedies 
provided  by  the  laws,  nor  all  his  majesty's  other 
means,  sufficient  to  defend  the  commonwealth, 
himself,  or  their  lives  and  estates  from  an  ene- 
my, without  force  of  arms,  either  actually  en- 
tered, or  daily  expected  to  invade  the  realm  ; 
he  conceived  that  his  majesty  was  absolved 
from  ordinary  rules,  and  might  use  (in  a  mode- 
rate way,  as  the  necessity  of  the  cause  would 
permit)  all  ways  and  means  for  defence  of  him- 
self and  kingdom ;  for  that  he  conceived  in 
such  extremity,  *  Salus  Populi'  was  *  Suprema 
'  Lex,'  provided  it  were  not  colourable,  nor 
any  thing  demanded  employed  to  other  use, 
nor  drawn  into  example,  when  law  and  justice 
might  take  place  :  and  that  when  peace  was 
settled,  repai'ation  was  to  be  given  to  particu- 
lar men,  otherwise  it  would  be  unjust.  This 
was  not  officiously  declared,  but  in  council, 
forced  by  the  duty  of  the  oath  of  a  counsellor, 
which  is,  That  he  shall  in  all  things  to  be  mov- 
ed, treated,  and  debated  in  council)  faithfully 
and  truly  declare  his  mind  and  opinion  accord- 
ing to  his  heart  and  conscience :  Which  Oath 
the  said  £«ri  took,  and  humbly  prays  tMr 
4x 
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lordships  consideratiou  thereof.  lie  denies  the 
Words  iu  the  Arcicle,  or  any  words  to  the  iu- 
lent  thereby  expressed. 

To  the  Twenty-fourth,  he  saiib,  He  deliver- 
ed hiS'Upixuon  with  such  cautions  and  restric- 
tions, as  in  the  Answer  to  the  precedeuc  Arti- 
cle ;  and  is  well  assured  his  discourse  at  all 
limes  hath  heen  without  ill  intentions  to  either 
of  tl)e  houses  of  parliament,  f«hich  he  ever  did 
and  shall  speak  of  with  all  reverence.  He  de- 
nies that  he  knew  of  the  pubhshing  or  printing 
of  the  B(Jok,  or  who  caused  it  to  be  pnnted  or 
published ;  for  at  that  time  he  was  sick  in  his 
oed,  more  like  to  die  than  to  live. 

To  the  TwentT-fifth,  he  saith,  Ship-Monej 
was  levied,  and  adjudged  to  be  due,  before  his 
coming  o\er.  Sherifl*8  were  then  called  up  as 
before,  and  not  otherwise.  If  any  were  sued 
in  Star-chamber,  it  was  without  any  pajticular 
endeavuur  of  his.  It  appearing  at  tlie  Board 
that  tlte  mayor  and  sherifis  of  London  had 
been  slow  iu  collecting  Ship-Money,  he  snith. 
They  were  but  ministerial,  and  ought  to  exact, 
and  not  dispute  tiie  king*s  writs ;  and  that  if 
through  their  remissness  the  king  should  be 
less  able  to  provide  for  the  pubhc  safety,  when 
any  foreign  array  was  ready  to  enter  the  king- 
dum,  they  miglit  deserve  to  be  fined  and  ran- 
somed :  which  he  spake  more  to  hasten  them, 
than  of  purpose  to  advise  any  such  prosecu- 
tion. But  dtiiies  the  other  Words,  being,  un- 
der favour,  such  expressions  as  he  ib  not  accus- 
tomed unto. 

To  tlifi  Twenty-siith,  he  saith,  He  advised 
not  either  of  those  Projects,  being  then  sick  in 
bed  :  But  it  being  debated  at  the  Councii- 
Tahie  whetlier  it  were  better  for  the  king  to 
raise  Gold  and  Silver,  or  coin  base  Money,  he, 
for  the  rea<>on8  then  given,  delivered  his  opinion 
for  the  latter.  Sundry  merchants  adventurers 
coining  to  his  house,  desired  him  to  ntove  his 
majesty,  then  at  Oatlands,  to  release  the  Iml- 
Uoi),  or  money :  He  told  them  he  knew  of  no 
such  tiling,  and  would  not  meddle  with  it ;  nor 
would  his  health  permit  him  to  ^  abroad  :  and 
s^id,  That  if  by  their  denying  the  king  iu  such 
a  public  danger  the  loan  oi*  ^00,000/.  upon 
good  security,  the  king  were  constrained,  for 
the  preservation  of  the  land,  tp  stay  the  bul- 
lion, they  might  thank  themselves ;  and  the 
city  receiving  so  great  a  beue^t  by  residing 
amongst  them,  they  made  but  an  unthankfid 
acknowledgment  in  such  a  strait,  to  refuse  the 
loan  of  that  sum.  The  officers  of  the  jMint 
came  to  the  Council- Board,  and  the  Earl  then 
shewed  a  Letter  he  received  from  the  earl  of 
Leicester,  wherein  was  rehUed^  That  the  cardi- 
nal had  appoilited  commissioners  to  go  into 
the  merchants  houses  at  Paris,  to  peruse  their 
shop-books  and  accompts,  and  cess  every  man 
-  accordiiig  to  his  ability,  towards  the  paymwt 
of  the  king's  army  ;  and  theti  said.  That  it  waa 
but  just  tor  us  here  in  England  to  bless  God 
for  being  under  a  king  whFch  eould  not  think 
upon  such  a  pressing  upon  the  people.  But 
the  Words  in  the  Article,  or  words  to  any  such 
iateuty  be  did  not  speak ;  and  c««o«t  tBii<»«- 


ently  bemoan  himself  to  have  been  in  all  hi« 
words  so  ill  understood,  or  so  untruly  reported 
as  he  hath  been. 

To  the  Twenty-seventh,  he  saith.  He  per* 
suaded  the  gentry  of  (bat  county  to  allow  the 
Trained-Bands  a  month's  pay;  which  they 
yielded,  and  bis  majesty  graciously  accepted. 
It  was  by  Council  of  War,  bis  majesty  being 
present,  thought  6t  the  Traiued-BaaUs  shoold 
return,  save  the  two  regiments  under  the  cooi- 
maud  of  sir  William  Pennyman  and  sir  Thomas 
Dan  by.  It  was  assented  unto  by  his  majesty, 
and  the  great  council  of  peers  then  assembled, 
That  those  spared  should  contribute ;  and  the 
said  Earl  was  commanded  by  them  to  see  it 
done.  Which  was  done  accordingly  by  War- 
rants from  him,  and  from  his  Deputy-Lieute- 
nants, which  was  much  less  charge  to  the  coun- 
ties than  otherwise.  And  denies  the  other 
particular  in  the  Article  mentioned. 

To  the  Twenty-eighth>  he  saith.  He  was 
lieutenant  general  to  the  earl  of  Northumber- 
land, about  the  34th  of  August,  of  10  or  13,00(> 
foot,  and  3,000  horse,  facing  at  Newcastle, 
under  the  command  of  the  Lord  Conn  ay  and 
sir  Jacob  Astley,  and  the  rest  of  the  army  at 
York.  The  said  Earl  went  from  London  oa 
the  26th  of  August,  notwithstanding  his  ex- 
treme weakness,  and  came  to  York.  And 
having  received  a  Letter  from  sir  Jacob  Asiley 
that  Newcastle  was  fortified,  and  that  they 
must  be  infamous  befists  to  lose  it,  and  ihat  it 
was  fully  secured ;  and  being  acquainted  »iib 
several  Dispatches  sent  by  Mr.  Secretary  Vane, 
by  his  majesty's  directions,  to  the  lord  Cob- 
way,  general  of  the  horse,  to  oppose  the  pas- 
sage of  the  Scots  over  the  river  Tyne,  the  one 
daUd  «a  Aug.,  the  other  23  Aug,,  another  24 
Aug.,  another  26  Aug.,  the  substance  of  which 
Letters  are  particularly  mentioned  in  the  An- 
swer to  this  Article :  and  to  the  same  Letters 
the  said  Earl  referreth  liimseif. 

The  said  Earl,  upon  sight  of  this  and  sir  Ja- 
cob Asiley's  letter,  had  reason  to  believe  that 
nil  fitting  preparation  was  made ;  and  then  un- 
derstanding that  if  the  Scotish  Army  should 
pas*  the  river,  not  only  Newcastle,  altegetlier 
unfortified  on  the  south  part,  would  be  lost, 
but  the  said  army  of  11,0Q0  foot  and  2,000 
horse  endangered  ;  and  liearing  that  the  Scotish 
army  was  distressed  for  want  of  victuals,  and 
knowing  the  advantage  that  was  in  opposing 
the  passage  of  such  a  river :  Hereupon  the  said 
Eorl,  by  a  Letter  dated  the  'I7th  of  August, 
ud vised  the  lord  Conway,  with  all  the  horse, 
and  at  least  6,000  foot,  and  ail  the  caenon,  to 
march  and  ^ght  with  them  upon  the  fMUsage  of 
the  river :  At  which  time  the  said  Earl  had  no 
chaise  of  the  army.  But  the  truth  is,  the  lord 
Cunway  having  not  with  him  all  the  horse,  and 
not  above  1,500  foot,  aud  only  soaoe  F^^^ 
the  cannon,  was  in  a  posture  to  fkbt  for  toe 
passage  before  the  said  letter  of  advice  cmi^ 
which  he  received  not  half  an  hour  befbre  tJbe 
fight  began,  and  proceeded  aooofding  to  ms 
own  juc^ment,  and  bis  m^esty's  flftid  P"^^ 
dirtctioo.     Ajid  «ft«rwiirdsy  thiit  %  ttb^ '^ 


1413] 


STATO  TRIALS,  16  Charles  I.  I6i0.— for  High  Treason. 


[14U 


SOth   of  August,  and  not  before,  the  said  Eaii 
took  upon  him  the  charge  of  the  Army  at  Dar- 
lington, and  brought  it  to  York  to  be  supplied 
with  necessaries  that  they  wanted,  and  purpos- 
ed   to    have  staid  where  they  were  quartered. 
But  hearing  from  many  hands  that  there  was  a 
purpose  to  c^uestion  hira  in  parliament,  and  his 
majesty    having  giypn   him  liberty  of  staying 
*^i!^'^^'  or  coming  away,  he  lerl  the  charge  of 
the  army  with  the  lord  Conway,  and  other  of- 
"*^^»  as  his  majesty  had  directed,  and  came 
to  London  on  Monday  the  9th  ;    and  the  lltli 
of  N'ovemher  was  put  under  restraint,  and  so 
hath   ever   since  remained.     And  saith.  That 
the  town   of  Newcastle  was  no  way  under  liis 
care.      And   as  to  other  matters,  whereto  by 
law  he  ougl)t  to  answer,  and  h«th  not  answer- 
^,  he  saith.  He  is  not  guilty  of  tliem,  or  any 
of  them,  in  iuch  manner  and  form  as  in  the 
said  Article  is  expressed;  and  humbly  praycth 
a  convenient  time  tor  making  his  Proofs,  and  to 
justify   and  maintain  his  actions  in  Ireland   by 
sj^ht  of  his  majesty's  Warrants,  Records,  and 
witnesses  in   that  kingdom ;    and  that  if  any 
nnsiake  he  in  his  Answer,  it  may  be  amended. 
And  this  the  said  Earl   hopetb,   that,  upon 
equal  construction  of  his  words  and  actions,  he 
shall    appear  free  from  any  great  and  heinous 
offences  wherewith  he  is  charged  :  And  how- 
soever it  shall  please  God  to  dispose  of  liira,  he 
shall  ever  pray,  that  by  their  lordships  great 
wisdom   and    prudence,  the  affections  of  his 
majesty,  and  duty  of  his  subjects,  niay  this 
parliament  be  so  surely  knit  together,  as  may 
by  God's  blessing  lastingly  tend  to  the  pros- 
perity and  flouriblung  estate  both  of  king  and 
people. 

TiiETniAL.* 
The  place  appointed  tor  the  Trial  was  the 
great  Hall  in  vVestminster,  where  there  was  a 

*  **  Much  time,"  says  lord  Clarendon,  "  was 
spent  in  consideration  of  the  manner  of  the 
trial;  for  they  could  find  no  precedent  would 
fit  their  case:  Whether  it  snoald   be  in  the 
house  of  peers  ?  which  room  was  thought  too 
little,  for  the  accusers,  witnesses,  jud«;es,  and 
spectators:  Who  should  prosecute?   Whether 
members  chosen  of  the  commons,  or  the  king's 
cotttjcil  ?  Whether  the  bishops,  which  were  24 
in  nnmb«r,  and  like  to  be  too  tender-hearted  in 
matter  of  blood,  and  so  either  to  convert  many 
or  increase  a  dissenting  parly  too  much,  should 
hare  voices  in  the  trial!  Whether  tlioss  who 
had  been  created  peers  since  the  accusation 
was  carried   up,  should    be  admitted   to   be 
judges?    And  lastly,  Whether  the  commoners 
who  were  to  be  present  at  the  triul,  should  sit 
uncovered  ?  and,  whether  any  memhers  of  the 
house  of  common^  should  be  examined  at  the 
trial  on  the  behalf  of  the  Earl  ?  who  had  sent  a 
list  of  names,   and  desired  an  order  to  that 
pnrpose. — After  much  debate  it  was  agreed, 
that  the  Trial  should  be  in  Westminster-hall, 
where  seats  should  be  built,  for  the  reception 
of  the  whole  House  of  Commons,  which  toge- 
ther  with  the  Speaker  should  be    present : 


throne  erected  for  the  king,  on  each  aide  thereof 
a  cabinet  enclosed  about  with  boards,  and  be- 
fore witli  a  terras.  Before  that  were  the  seats 
for  the  Lords  of  the  upper  house,  and  sacks  of 
wool  for  the  Judges;  before  ihem,  ten  stages 
of  seats,  extending  f:\rther  than  the  midst  of 
the  Hall,  fur  the  getitlemen  of  the  house  of 
commons  ;  at  tlie  end  of  all  was  a  desk  closed 
about,  and  set  apart  for  tlie  Lord  Lieutenant' 
and  his  counsel. 

^larch  22. 

Monday  morning  about  seven  of  the  clock  he 
came  frotn  the  Tower,  nrcompanied  with  six 
barge!*,  wherein  were  100  soldiers  of  the  Toner, 
all  with  partizans,  for  his  guard,  and  50  pair  of 
oars.  At  his  landing  at  Wesiminsier,  there  he 
was  attended  with  200  of  the  Trained-Bands;' 
and  went  guarded  by  ihcra,  into  the  Hall. 
The  entries  at  Whi:e-hall,  Kinc^-'-tiort,  and 
Westminster,  ^^erc  KH.^rdcd  hv  x\iv  co-.'stibles 
and  vvatchnicn,  fri)m  four  of  ih'  clork  in  the 
morning,  lo  keep  aVay  all  base  ami  idle  persons. 

The  king,  (jueen,  and  prince,  came  to  the 
house  about  nine  of  the  chick,  but  kept  them- 
selves private  within  their  clsets,  only  the 
Prince  came  out  once  or  twice  to  tlio  Cloth  of 
State  ;  so  that  the  king  saw  and  iieard  all  that 
passed,  but  was  seeu  of  none.  Some  gire  the 
Ileason  of  this,  from  the  received  practice  of 
Endand  in  such  cases  :  others  say,  that  the 
lords  did  intrcat  the  king  either  to  be  absent, 
or  to  be  there  privately,  lest  pretensions  might 
be  made  hereafter,  t^iat  his  being  there  waif 
eiihtT  to  threaten,  or  some  otherwise  to  inter- 
rupt the  course  of  justice*  a  third  sort,  That 
the  king  was  not  willing  to  be  accessary  to  the 
Process  till  it  came  to  his  part,  but  rather  chose 
to  be  present,  that  he  might  note  and  under- 
stand what  violence,  rigour,  or  injustice  haji- 
pened. 

for  they  then  foresaw,  that  ihcy  might  be  put 
to  another  kind  of  proceeding  than  that  tney 
pretended  ;  and,  though  with  much  ado,  they 
consented  to  sit  uncovered,  lest  such  a  little  , 
circumstance  might  disturb  the  whole  design. 
— For  the  prosecution,  tiiey  had  no  mind  to 
trwit  the  knig's  council;  who  neither  knew 
their  secret  evidence,  nor  being  informed,  were 
like  to  apply  and  press  it  so  vigorously  as  the 
bofeiness  would  require :  and  therefore,  they 
apJ)ointed  that  Committee  which  had  prepared- 
the  Charge,  to  give  in  the  Evidence,  and  m  the 
nafne  of  all  the  Commons  of  England,  to  prose- 
cute the  Impeachment. — For  the  Bishops;  after 
many  bitter  invectives  ;  and  remembering  the 
faults  of  particular  persons;  and  the  canons 
which  seemed  to  involve  the  whole  body  ;  with, 
sharpness  and  threats :  They  took  the .  case  to 
be  so  clear  upon  an  old  canon  (the  only  one 
they  acknowledged  for  Orthodox)  that  *  Cleri- 
'  cus  non  debet  interesse  sanguini,*  that  they 
were  content  *  to  refer  that  to  the  house  of 
'  peers,  as  proper  only  for  their  determination.' 
And  this  they  did,  not  upon  any  confidence 
they  bad  in  the  matter  itself,  whatever  law,  or 
reason,  or  canon  they  pretended ;  or  in  the  lords. 
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When    tbe  Lieutenant   entered    tiie    Ilall,  |  Mr.  Maxwell,  whether  the  axe  should  be  car- 
ried before  him  or  no?  Who  did  answer, That 

many  men  less  solicitous  for  the  defence  of  their 
right  afterwards. 

**  On  Monday,  the  22nd  of  March,  the  Earl 
of  Strafibrd  was  brought  to  the  bar  ia  West- 
minster-hall ;  the  lords  sitting  in  the  middle  uf 
the  Hall  in  their  robes ;  and  the  commoners, 
and  some  strangers  of  quality,  with  the  Scottish 
commissioners,  and  the  committee  of  Ireland, 
on  either  side;  there  beinj^  a  close  box  made 
at  Dne  end,  at  a  very  convenient  dibiance  for 
hearing,  in  which  the  king  and  queen  sate  un- 
taken  notice  of:  his  majesty,  out  of  kindness 
and  curiosity,  desiring  to  hear  all  that  could  be 
alledged  :  of  which,  i  believe,  I e  afterwards 
repenied  himself;  when  bis  havin^r  been  pre- 
sent at  the  trial,  was  ali  edged  and  urged  to 
him,  as  an  argument  for  the  passing  the  Uill  of 
Attainder." 

The  following  are  Mr.  Laing*s  reflections  upon 
this  transaction  :   **  While  tlie  treaty  was  tnus 
protracted,  the  fate  of  Strafford  was  deterntined 
in  parliament.      An  endeavour  to  subvert  the 
fundamental  laus  was  a  species  of  constrictive 
treason  till  then  unknown,  and  was  esta'blished 
on  facts  which  were  either  indifferent  in  thero- 
selves,  or  insufiicient  separately  to  constitute 
such  crime.     Whether  from  the  novelty  of  tbe 
accusation,  or  from  the  deftctive  nature  of  the 
evidence,  a  bill  of  attainder  was  necessary  to 
reach  his  devoted  head.     Charles,  who,  accord- 
ing to  the  ordinary  dispensation  ofjustice,  might 
ha\  e  remained  a  silent  spectator  of  his  fate,  was 
reduced,  by  the  bill  of  attainder,  to  the  cruel 
alternative  of  becoming  accessary  to  the  death 
of  a  favourite  minister,  endeared  by  his  services, 
or  of  involving  hiinself  in  a  rupture  with  par- 
liament, and  in  a  civil  war,  while  he  was  unpre- 
pared for  the  event.      As  a  constitutional  pre- 
cedent, the  attainder  of  Strafford  is  surrounded 
with  ditficulties.      Were  an  act,  declaratory  o( 
treason,  to  be  restrained,  on  the  one  hand,  with- 
in the  limits  of  the  established  law,  a  states- 
man, secure  from  the  stroke  of  justice,  might 
conspire,  with  impunity,  to  subvert  the  funda- 
mental laws  of  the  constitution,  which  implies 
no  treasonable  design  against  the  crown;  yet, 
on  the  other  hand,  an  act  declaratory  of  new 
crimes  might  ultimately  recoil  cmi  tlie  people 
themselves ;  and  a  servde  pariiament  might  in- 
dulge the  ambition  or  the  resentment  of  a  mi- 
nister, by  the  attainder  of  every  opponent  whom 
he  hated  or  feared.  The  evidence  against  Straf- 
ford was  defective,  however,  as  it  indicated 
rather  his  advice  and  opinion,  than  a  concerted 
design  to  render  Charles  independent  of  parlia- 
ment :  but,  as  mercy  is  not  the  attribute  of  col- 
lective bodies,  he  suffered,  without  legal  evi- 
dence, from  the  violence  of  his  accusers,  «nd 
the  secret  conviction  or  the  fears  of  his  judges. 
The  apprehensions  of  his  escape  if  the  tnal  were 
interrupted,  seem  to  have  first  suggested  the  wi 
for  preventing  the   dissolution  of  paitoja^^* 
without  its  own  cous^nt/' 


the  porter  of  the  Hall  (whose  office  it  is)  asked 

the  major  part  of  whom,  when  any  difference 
of  opinion  was,  always  dissented  from  their  de- 
signs :  but  that  they  had  a  trick  of  doing  their 
business  by  intimation  ;  and  had  a  sure  friend 
amongst  ttie  bishops,  who  had  promised  them 
seasonably  to  free  them  of  that  trouble. — ^1  hey. 
wo^ild  not  trust  their  lord^^hips  own  inclinations 
with  the  other  point,  of  the  new  barons,  which 
they  knew  would  be  controverted  ;  but  in  plain 
terms  demanded,  '  that  no  peers,  created  since 
'  the  day  upon  which  the  earl  of  Strafford  was 
'  impeached  of  High  Treason,   because   they 

*  were  involved  as  Commoners  in  the  making 
'  that  accusation,  should  sit  asjudges  at  his  trial.' 

**  For  the  Eurl's  demand,  *  of  an  order  to 
'  examine  some  members  on  his  behalf,  upon 

*  matters  of  fact,  at  his  trial ;'  after  a  long  de- 
bate, tliey  left  it  only  in  the  power  of  the  per- 
sons themselves  who  were  nominated,  to  be 
examined  if  they  would,  not  without  some 
smart  animadversions,  that  they  should  take 
heed  what  they  did,  and  refused  to  enjoin  them; 
though  the  same  had  been  done  at  their  de!»ire, 
for  the  lords  of  the  council :  but  that  was  against 
the  Earl,  and  so  the  le^is  to  be  considered. 

"  The  Lords,  in  the  absence  .of  the  I^rd 
Keeper,  who  was  very  sick,  matle  choice  of  the 
earl  of  Arundel  to  preside  and  guvcrn  the  Court ; 
being  a  person  notoriously  disaffected  ti>  tlit^  oarl 
ofStnifford.  And  for  the  great  business  of  the 
Bishops,  they  were  saved  the  labour  of  giving 
any  rule,  which  it  may  be  would  have  troubled 
tlieni,  by  the  bishop  of  Lincoln's  standing  up, 
and  moving,  on  the  behalf  of  himself,  and  his 
brethren,  *  that  they  might  be  excused  from 
'  being  present  at  the  Trial,  bein^  ecclesiasti- 
'  cal  persons,   and  so  not  to  h:)vo  their  hands 

*  in  blood;  and  such  other  reasons,  as,  when 

*  they  are  examined,  will  not  be  found  of  very 
'  great  weight.' — ^I'he  example  of  the  Bishops, 
prevailed  with  some  lords,  who  had  been 
created  since  the  Accusulion,  to  quit  their  right 
of  judging ;  and  amon;;st  them,  the  lord  Little- 
ton, who  had  been  made  a  baron  upon  the  de- 
sire of  the  earl  of  Strafford,  for  that  only  reason, 
that  he  professed,  *  it  he  were  a   peer,    he 

*  would,  and  indeed  he  could,  do  him  notable 
'  seruce,*  was  the  first  who  quitted  his  right  to 
judge,  because  he  had  been  a  commoner  when 
the  Accusation  was  first  brought  up :  but  they 
who  insisted  upon  their  right,  as  the  lord  Sey- 
mour, and  otlicrs,  and  demanded  the  judg- 
^lent  of  the  house,  were  no  more  disturbed, 
but  exercised  the  same  power  to  the  end,  as 
any  of  the  other  lords  did  ;  and  so,  no  doubt, 
might  the  Bishops  too,  if  they  would  :  for, 
though  there  might  be  some  reason  for  their  ab- 
sence, when  the  Trial  was  according  to  law, 
before  and  by  his  peers  only  ;  yet,  when  that 
Judgment  was  wayed,  and  a  Bill  of  Attainder 
broijght  against  him,  their  votes  in  that  Bill 
were  as  necessary  and  essential^  as  of  any  other 
of  the  lords.  And  it  may  be,  their  unseason- 
able, voluntary,  qnjust  cjuiiting  it  then,  made 
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the  king  liad  expresslj  forbidden  it :  uor  was  i( 
the  cuscoiD  ot  £ngland  to  use  that  ceremony, 
hut  only  when  the  party  accused  was  to  be 
put  upon  his  jury;  Those  of  the  upper  house 
did  sit  with  their  heads  covered,  those  of  the 
lower  house  uncovered.  The  Bishops  upon  ihe 
t»aturday  before  did  voluntarily  decUoe  the 
i;iving  of  their  sufirages  in  matters  crimina!, 
Ui)d  of  that  nature,  according  to  the  prousion 
of  the  Canon  Law,  and  practice  of  the  kingdom 
to  this  day  ;  and  therefore  ^vould  not  be  pre- 
sent :  yet  wiiluil  they  gave  in  a  Trotestaiion, 
that  their  absence  should  not  prejudice  thera  of 
th^t  or  any  other  privilege  competent  to  them 
as  the  lords  spiritual  in  parhainent ;  wiiich  was 
accepted. 

The  eiirl  of  Arundtlf  as  Lord  High  Steward 
of  England,  ^uC  apart  liy  htuiself,  and  at  the 
Lieutenaufb  entrv  commanded  the  houste  to 
proceed.  Mr.  l*yrn  being  Speaker  of  the  Com- 
mit) ee  for  his  accusatiiiU,  gave  in  the  same 
^nicies  whicli  were  presented  at  his  la»t  bein^ 
before  t  he  U|if)cr  House  ;  which  being  read, 
his  Replies  weie  suiijoincd  and  read  also,  the 
very  same  v>hich  were  presented  before  in  the 
Upper  House.  Some  give  the  reason  of  thin, 
because  the  Lowt  r  House  had  not  heard  those 
Accusations  in  public  before  ;  other?,  that  the 
lorjnalit^'  of  the  process  required  no  Uss:  how- 
ever, that  day  wll^  speut  in  that  exercise. 

The  (^eeu  went  from  the  hoube  about  eleven 
of  the  clock  ;  the  Kinu  and  Prince  staid  till 
the  meeting  was  dissolved,  which  was  after 
two.  The  Lieutenant  was  sent  to  the  Tower 
by  bis  guard^  and  appointed  to  return  upon 
Tuesday  at  nine  of  the  clock  in  the  moriung. 
The  criiud  of  people  was  neither  great  nor 
troublesome  ;  all  of  theiu  saluted  him,  and  he 
them,  wiih  great  humility  and  courtesy,  both  at 
liis  entrance  and  at  his  return  :  therefore  let 
fame  pretend  what  it  please  about  the  malice 
and  discontent  of  the  multitude,  *  That  if  he 

*  pass  tiie  Stroke  of  Justice,  they  will  tear  him 

*  m  pieces  ;*  yet  I  see  there  is  more  in  rumour 
than  in  .sight  and  appe;u'ance ;  and  in  (his 
report,  as  in  ;ill  others  of  this  nature,  more  is 
thrust  upon  the  vulgar  (who  seem  as  well  fear- 
ful of  punishment,  as  exempt  from  it,  for  all 
their  great  number)  than  they  do  justly  deserve, 

March  23. 

On  Tuesday  in  the  moruin^:  he  came  accom- 
panied as  before  to  Westminster ;  and  having 
staid  in  the  Exchequer-Chamber  till  nine  of  the 
clock,  the  king,  qtteen,  and  prince  came  as  be- 
fore upon  the  fifst  day. 

Then  Master  Pym  being  called  for,  aggra- 
vated the  Charge,  which  was  given  the  day 
before,  by  a  very  ample  Spc  ech.  It  is  impos- 
sible to  call  to  mind  all  the  hyperboles,  the 
Hashes,  and  superlative  expressions  that  he 
used  ;  the  main  points  were,  Ihut  it  was  Trea- 
son far  beyond  the  reach  of  worii*,  that  he  the 
lieutenant,  a  native  subject  and  a  peer  of  Eng- 
land, the  prime  governor  of  Ireland^  the  c6m- 
niander  of  his  majesty's  forces,  and  a  Protes- 
tant iu  religion^  should  have  in  such  an  impious 


and  gross  manner  recompensed  his  majesty'^ 
favours,  abused  his  goodness,  and  drawn  all  hii 
dominions  mto  hazard  and  peril  of  their  reli-* 
gion,  lives,  goods,  and  priiileges:  That  one  of 
these  faults  alone  had  been  enough,  and  toor 
much,  for  the  fulfilling  of  the  exorbitancy  and 
wickedness  of  any  one  man  ;  and  that  nu  pu- 
nishment could  be  thought  upon,  sufficient  to 
expiate  crimes  of  such  a  transcendent  namre. 

The  Lieutenant,  with  no  less  moderation 
and  wisdom  than  the  other  with  heat  and  pRs- 
sion,  spake  to  his  own  defence;  and  that  with 
such  a  measure  of  eloquence  and  livelihood, 
that  his  very  enemies  were  afiected  \Mth  it^  and 
do  marvellously  report  of  it.  He  modestly  re- 
counted his  services  done  to  the  king  and  crown 
o(  England,  his  endeavours  for  advancement  as 
well  of  the  honour  as  commodity  of  both  king- 
doms in  general,  but  in  particular  that  of  Ire> 
land;  how  he  had  engreatened  and  advanced 
the  king's  revenues  there,  restored  the  Church'^ 
maintenance,  suppressed  the  Outlaws,  esta- 
blished obedience  to  royal  authority,  and  impe- 
dited  the  tyr.uiny  anil  usurpation  of  greater 
ones  over  the  Commons.  And  for  the  effect- 
ing of  all  these  actions,  he  ntentioned  himself 
the  most  weak  and  meanest  in<.trumeHt,  with  a 
wonderful  prudence,  in  a  middle  way,  betwixt 
the  affectation  of  baseness,  or  dejecteduess,and 
arrogance. 

Master  Pym,  after  the  close  of  bis  Speech, 
told  him  tliat  there  were  three  new  Articles  ad- 
joined (by  an  after-search)  to  his  Charge  ;  and 
desired  that  he  might  presently  reply  to  the 
same. . 

Where  unto  the  Lieutenant  answered,  It  waft 
very  strange,  that  after  the  close  of  the  procesSp 
and  when  matters  were  come  to  be  scknned, 
and  examined  by  proof,  that  any  new  charge 
should  be  given  in ;  yet,  lest  he  should  seem  to 
decline  the  mmntenance  of  his  own  inuocency, 
and  tlie  just  defence  of  i)is  honour,  he  was  most 
willing  to  hear  them,  and  have  them  aiiedged, 
piovided  that  a  convenient  time  might  be  as- 
signed him  to  make  his  Replies  a^mnst  them, 
as  lie  bad  done  to  the  other  given  iu  before. 

But  Master  Pt^w  excepted  against  this,  and 
told  him,  that  the  house  did  conceive  it  to  be 
danuerous  to  grant  any  furtiier  prorogation. 

Upon  this,  the  Lords  of  the  Upper  House 
(who  did  not  thmk  it  fit  as  yet  to  voice  any  par- 
ticular in  the  audience  of  the  house  of  com- 
mons) did  retire  themselves,  and  after  a  pretty 
time  of  stay  they  returned  and  declared,  that 
they  had  found  the  Lieutenant's  suit  to  be 
equitable,  in  desiring  of  further  time  for  an- 
swering :  yet  seeing  the  Articles  tliemselves, 
neither  for  number  nor  weight,  seemed  to  be  of 
that  importance,  but  that  he  might  furni«<h  out 
a  present  Answer,  they  thought  it  fitting  to 
grant  no  delay. 

The  Lieutenant  then,  entreating  them  to 
pass  by  and  pardon  the  weaknesses  of  his  ex- 
temporary Answer»,  desired  to  hear  the  Articles 
re;v(,  which  were  these : 

'  First,  That  he  had  within  these  two  years 
'  withdrawn  40,000/.  sterling  from  t^e  £zch»« 
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'  quer  in  Ireland,  and  employed  it  to  his  own 

*  private  iisef/ 

'  Secoudlj,  That  in  the  beginning  of  his  go» 
'  vernment,  the  Garrisons  in  Ireland  had  been 

*  maintained  by  the  £ng]i&h  Treasury.' 

*  Thirdly,  That  he  had  advanced  popish  and 
'  infamous  persons,  as  the  bishop  of  Waterford 
'  and  others,  to  the  prime  rooms  in  the  church 
<  of  Ireland.' 

To  the  First  he  answered,  That  30,000/.  were 
•eC  apart  for  tlie  king's  late  service,  at  his  own 
most  special  and  most  peremptory  commands ; 
lor  which  he  produced  the  king's  own  Letter, 
already  approved  as  his  acquittance  at  tlie  £z« 
chequer  board  in  Ireland. 

To  the  Second,  That  at  the  beginning  uf  thnt 
Chai^  against  him,  as  ever  before  his  time,  tlie 
Garrisons  had  been  burdensom  to  the  kingdom 
of  England;  but  that  he  had  so  improved  it, 
and  settled  the  king's  Revenue  there,  that  the 
like  is  not  to  be  heard  in  all  the  times  that 
are  by-past :  for  which,  if  the  best  endeavours 
of  a  subject  may  justly  eipect  any  reward  from 
his  king  and  country,  he  craved  leave  to  think 
that  he  rather  deserved  many  thanks,  than  the 
least  punishment. 

To  the  Third,  He  appealed  to  all  ihe  Cleripy 
in  Ireland,  if  ever  he  had  taken  upon  him  any 
particular  meddling  in  advancing  their  Church- 
men, or  whether  he  had  done  any  thing  con- 
cerning such  affairs,  but  i]])on  the  speoial  ad- 
vice and  desire  of  the  best  and  wisest  of  their 
number.  For  his  part,  when  he  befriended  the 
bishop  of  Waterford,  he  conceived  of  him  as  a 
man  of  integrity  and^  learning,  fit  for  such  an 
employment ;  nor  was  there  then  the  least  sus- 
picion of  those  monstrous  Impieties,  wherewith 
be  wal  afterwards  charged  ;  that  he  had  now 
JQStly  suffered  for  the  same,  and  that  he  hoped 
they  would  not  lay  a  necessity  upon  him  to  pro- 
phesy and  divine  of  the  future  conditions  and 
deportments  of  men.  For  others  of  the  Church, 
nitpected  of  Popery,  be  knew  none  such,  but 
should  answer  to  the  particulars  so  far  as  they 
concerned  him,  when  they  should  happen  to 
be  ailedged. 

After  this  the  House  dissolved  for  that  night, 
the  kin^s  majesty  and  the  prince  having  staid 
all  the  time :  and  the  Lord  lieutenant  was  ap- 
pointed to  cdme  thither  again  on  Wednesday 
nioniing ;  at  which  time  they  are  to  proceed 
to  the  first  Article,  to  give  an  oath  to  the  Wit- 
nesses, and  to  examine  all  the  Proofs  whereon 
the  process  wtis  builded. 

It  will  be  a  very  hard  nmtter  for  him  to  ex- 
pect every  man's  testimony,  and  to  give  his  An- 
swers, eitlier  for  full  satisfaction  or  diminution 
of  all  objections ;  which  way  of  proceeding  will 
spend  at  least  a  fortnight,  if  not  a  greater  space 
of  time ;  yet  it  is  thou^  the  Lower  House  are 
impatient  of  delays.  The  expectations  are  ex- 
ceeding various  and  different  about  the  event  of 
this  great  action :  some  think  it  will  be  impos- 
sible to  eseape  the  many  and  great  Accusations 
laid  to  his  Charge;  othen,  and  that  the  greater 
nomber  too,  are  of  opinion  that  he  will  be  in 
no  hacard  of  his  hfe,  and  that  it  will  not  be 


possible  to  bring  him  into  the  compass  of  trea- 
son ('quod  tarn  misere  copio  ut  noo  eredain).' 
His  adverse  party  is  so  great,  aod  so  far  inter- 
ested both  in  point  of  sa^ty  and  honour  against 
him,  that  *  flectere  si  nequeunt  superos,'  6cc. 
nothing  will  be  left  uoessayed,  that  may  acce- 
lerate his  ruin. 

He  liath  all  this  time  carried  himself  courage- 
ously, to  the  admiration,  and  withal  so  mode- 
rately, that  it  is  to  the  great  satisfaction  of  bis 
very  enemies ;  so  that  he  seems  neither  dejected 
with  fear,  nor  to  affect  boldness  with  confi- 
dence, but  to  carry  himself  with  that  consUincT 
and  resolution,  which  his  innocency  and  brare 
parts  do  promise. 

The  Irish  Commissioners  here,  have  hitherto 
abstained  from  giving  in  any  Remonstrance 
against  the  Lieutenant,  and  do  still  plead  to 
have  an  immediate  depend ance  from  the  kins, 
and  not  firom  the  parliament  of  England. 
There  was  a  report  that  the  parliament  of 
Ireland  had  sent  a  Protestation  against  the  act 
made  the  last  year,  for  the  king's  Supply  in  his 
Expedition  against  the  Scots,  as  a  thing  which 
was  violently  in  part,  and  in  part  surreptitiously 
obtained  from  them  :  but  I  have  learned  this 
to  be  an  untruth.  I  had  almost  forgotten  one 
passage  of  Mr.  Pym,  who  in  the  aggravation  of 
the  Lieutenant's  Faults,  had  this  expression, 
That  he  was  like  the  Whore  in  the  Proverbs, 

*  He  wiped  his  mouth,  and  with  a  brafcen  face 

*  said  he  had  done  no  evil.' 

To  this  the  noble  lord  replied,  That  be  wish- 
ed his  innocence  might  not  be  taken  for  impu- 
dence ;  that  he  hoped  shortly  to  clear  himself 
of  all  those  foul  aspersions  which  his  malicious 
enemies  had  cast  upon  him  ;  and  he  wss  rerj 
confident  that  he  shotdd  give  tlie  honoarel'le 
houses  full  satisfaction  concerning  his  life  bir 
therto,  and  thought  of  nothing  more  hereafter 
than  to  retire  himself  from  all  public  employ* 
ments. 

Mr.  Pym  gave  at  this  a  great  shout,  and  de- 
sired the  house  to  take  notice  what  an  injury 
he  had  done  to  the  honourable  house  of  com- 
mons, in  calling  them  bis  *  malicious  enemies. 

Whereopon  the  Lieutenant  felling  do^^ 
upon  his  knees,  humbly  besought  them  that 
they  would  not  mistake  him;  and  withal  gate 
a  large  panegyric  of  their  most  just  and  mode- 
rate proceedings,  protesting  that  if  he  him- 
self had  been  one  of  the  house  of  commons,  (as 
he  had  the  honour  once  to  be)  he  would  not 
have  advised  them  to  have  done  otherwise 
against  his  dearest  friend  :  -  bat  withal  toM 
them,  that  he  might  justly  say  he  had  his  own 
un-friends,  which  be  hoped  m  time  to  make 
known.  Nor  did  he  aU  this  time  speak  one 
bitter  word  agamst  Mr.  Pym,  though  justl;  in-, 
censed ;  which  hath  infinitely  advanced  his  rc- 
ptttation.  „        . 

I  have  been  a  daily  hearer  of  these  PnKeed- 
ings  against  this  great  personage  now  upon  the 
stage,  therefore  do  presume  I  can  give  a  reason- 
able  account  thereof.  The  Book  of  ]«» Charge 
is  extant  in  print ;  so  it  shiffl  be  needful  for  me 
I  only  to  name  the  Artides,  as  they  nerecanni- 
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sedy  and  those  designed  by  ibe  bouse  of  Com* 
mons  to  be  his  Accusers :  whicb  were  these 
that  follow :  ^ 

Tht  Names  of  hit  Accusers 

Pyniy  Glyu,  Maynard|  Whittock,  lord  Digbj, 
St.  Johiiy  Palmers,  sir  Walter  Earle,  Stroud, 
Selden,  Hampden,  &c. 

One  of  these  began  the  Speech;  the  rest, 
after  their  colleague  hath  done^  follow  in  their 
torn :  so  that  be  nath  all  of  them  to  wrestle 
against,  and  yet  sufficiently  able  for  them  all ; 
though  by  bis  agitation  his  spirits  are  much  ex- 
hausted. 

Mr.  G/yny  after  a  large  flourish,  on  Wedne»- 
day,  told  the  lords,  That  the  lord  Straflford  was 
impeached,  not  with  simple,  but  accumulative 
Treason  :  for  though,  in  each  particular  Arti- 
cle, such  a  monstrous  crime  could  not  be  de- 
prehended  :  yet  when  all  was  conceived  in  the 
mass,  and  under  one  view,  he  should  be  un- 
doubtedly found  the  most  wicked  and  exorbi- 
bant  traitor  that  ever  was  arraigned  at  the  bar. 
He  added.  That  his  Charge  was  for  intending 
to  subvert  and  change  the  fundamental  laws, 
liberties,  and  privileges  of  both  kingdoms,  and 
to  introduce  an  arbitrary  and  tyrannical  form 
of  government  This,  he  said,  could  not  ap- 
pear but  by  the  fruits,  which  were  either  in  ex- 
pression or  action.  The  expressions  were 
four : 

First,  That  before  several  Witnesses  he  had 
said  at  York,  *  That  the  king's  little-finger 
<  should  be  heavier  to  them  than  the  loins  of  the 
« law.' 

To  this  the  lieutenant  replied,  That  having 
spoken  sufficiently  before  to  his  justification  in 
general,  he  would  moreover  add  these  few 
words,  by  their  fiivours :  That  it  did  strike  him 
to  the  heart  to  be  attached  of  such  a  wicked 
crime,  by  such  honourable  persons ;  yea,  that 
it  wounded  him  deeper,  in  regard  that  such 
persons  who  were  the  companions  of  his' youth, 
and  with  whom  he  had  spent  the  best  of  his 
days,  should  now  rise  up  m  judgment  against 
luni  r  yet  he  thanked  God  for  it,  it  was  not 
guilt,  but  grief,  that  so  much  troubled  him.  He 
added,  That  it  was  a  wonder  how  he  had  gotten 
strength  sufficient  in  such  infirmity  Of  body, 
and  such  anguish  of  mind,  to  collect  his  thoughts, 
and  say  any  thing  at  all  for  faunsdf;  but  the 
Almighty  Grod,  who  knows  him  to  be  innocent, 
bad  furnished  him  with  some  abilities  to  give 
testimony  to  the  truth,  and  to  a  good  consci- 
ence :  He  therefore  intreated,  that  if  either  in 
judgment  or  in  memory  he  should  at  any  time 
fail,  it  might  be  imputed  to  his  great  wesikoess. 
And  although  the  gentlefiien  his  Accusers 
should  seem  more  ready  in  their  Accusations 
than  himself  in  his  Defence,  yet  that  might  not 
prejudice  his  cause;  who,  in.  very  unequal 
terms,  had  to  do  with  learned  and  eloquent 
lawjrers,  bred  up  a  long  time  and  inared  to  such 
judiciary  pleadmss,  and  whose  rhetorick,  he 
doubcnd  not,  might  pmseat  many  thio^i  to  their 
r'lew  in  a  multipIying-ghMs.  He  told  them  far- 
tlMTyllHtt  fortktte  many  yeaiehthad  been 


weary  of  public  service,  and  that  now  it  wae 
his  resolution,  after  he  had  vindicated  his  ho« 
nour,  to  retire  himself,  and  enjoy  his  much 
longed-for  privacy  :  and  yet  he  could  not  but 
tell  them  so  much,  that  it  had  been  his  hearty 
wish  and  desire,  rather  voluntarily  to  have  re* 
signed  his  places  of  honour,  like  a  ripe  fruit 
follen  from  the  tree,  than  to  be  violently  pulled 
from  thence,  as  a  fruitless  and  unprontable 
withered  branch. 

To  the  Charge  of  Treason  he  said.  That  under 
favour  he  conceived,  that  although  all  the  Ar- 
ticles contained  in  his  Impeachment  were  veri- 
fied against  him,  yet  they  would  not  all  amount 
to  Treason ;  neither  simple  nor  accumulative  : 
For  (said  he)  I  do  not  understand  by  what  in« 
terpretation  of  law  the  diversion  of  justice  can 
be  called  a  subversion  of  the  same ;  or  the 
exceeding  of  a  commission,  the  usurpation  of 
a  new  power.  To  the  particular  he  replied. 
That  bis  words  were  clearly  inverted,  for  that 
his  expression  was,  '  That  the  little>finger  of 
'  the  law  (if  not  supported  by  the  re^al  power, 
^  in  granting  Pardons  for  Penalties  of  the  same) 
'  was  heavier  than  the  kin^s  loins.'  That  this 
was  his  expression,  he  venfied,  1.  By  the  Oo* 
casion :  for  he  spake  the  words  a  long  time 
since,  tx>  some  men  who  had  lain  imprisoned  at 
York,  and  were  then  by  the  king's  favour  set  at 
liberty ;  whom  he  incited  to  thankfulness  (by  this 
expressio%)  towards  his  majesty.  9.  Bv  Wit* 
nesses  produced  by  him.  In  the  Examination 
of  their  witnesses  he  conviDced  one  of  them  of 
untruth,  by  interrogating  him  where  he  was 
when  the  Speech  was  heard,  and  how  far  dis- 
tant from  him :  when  the  man  replied,  that  he 
was  12  yards  from  him;  he  answered,  that  it 
was  impossible  for  him  to  hear  a  man  three 
yards  off,  by  reason  of  a  deafness  that  had  held 
him  14  years:  whicb  being  found  true,  the 
Witness  was  rejected. 

Another  Witness  (sir  David  Foulis*)  was 
brought  against  him;  against  whom  he  ex- 
cepted, as  his  known  and  professed  enemy :  it 
was  told  him,  that  he  himself  did  not  use  ta> 
admit  of  exceptions  against  Witnesses,  and 
therefore  was  to  expect  the  same  measure. 

He  replied,  That  Master  Pym  might  one  daj 
perhaps  be  attached,  for  persuading  the  house 
of  commons  to  commit  the  same  crime  that 
was  laid  upon  him  as  a  charge  of  Treason, 
But  for  all  this,  the  Witness  was  received,  be- 
cause in  matter  of  Treason  a  man's  enemy  may 
witness  against  him  *  pro  domino  nostro  rege/ 
though  I  suppose,  the  King's  advice  was  never 
asked  for  the  present.  Tnis  was  all  that  was 
done  for  that  time. 

On  Thursday  he  was  chaiged  with  the  second 
Expression :  '  That  he  said  Ireland  was  a  con- 
'  quered  kingdom,  and  that  the  king  mig^t  pre* 
'  scribe  them  what  law  he  pleased.' 

This  they  aggravated  as  a  prime  Note  of  his 
tyrannical  wilfand  affection,  (hat  would  permit 

*  See  his  Case  No!  143,  vol.  ii.  p.  586 ;  and 
note  the  part  taken  against  hini  hf  Lord  Smf* 
ford  on  that  ocoailon. 
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BO  law  to  bound  the  subject,  but  wliac  himself, 
and  such  as  he,r  might  draw  up  by  sinistrous  in- 
Ibnnacions  from  a  gracious  and  well-meading 
prince ;  and  if  this  were  admitted,  the  whole 
pouer  and  liberty  of  the  liepublic  would  be 
utterly  lost. 

To  this  he  replied.  That  neither  was  the  Ex- 
pression in  tho^ie  words,  nor  in  that  sense 
spoken  or  meant  by  him.  The  first  part  of  it 
(saul  he)  canniit  be  denied  :  to  the  second,  that 
he  had  said  only,  '  That  the  king  was  the  law- 
'  giver,'  VI  itich  he  hoped  none  could  deny  with- 
out incurring  the  crime  of  Treason ;  and  that 
'  the  kins;*s  Sentence  was  a  law  in  matters  not 
<  determined  by  acts  of  parliament/  which  all 
but  disloyal  subjects  would  grant.  And  that 
it  had  ever  been  his  endeavour  to  have  the 
Liberty  of  the  Subject  and  the  Royal  Preroga- 
ti ire  follow  both  in  one  channel;  if  either  of 
diem  crossed  other,  we  could  expect  nothing 
but  a  subversion  of  the  Comraouweaith,  either 
by  tyranny  or  rebellion :  That  the  prerogative 
was  like  the  first,  the  liberty  of  the  subject  like 
the  second  Table;  either  both  or  neither  can 
be  presented .  That  in  his  duty  he  stood  obliged 
first  to  the  king,  as  God*s  Anointed ;  then  in 
the  second  place  to  his  country,  if  it  did  not 
cross  the  regal  power.  And  therefore  hoped, 
diat  what  be  had  spoken  was  so  far  from  being 
treason,  that  he  thought  a  thousand  such  ex- 
pressions would  not  make  up  one  felony. 

March  26. 
On  Friday  the  two  other  Expressions  were 
followed  :  That  he  said,  *  He  would  not  suHer 

*  !iis  Ordinance*)  to  be  disputed  by  lawyers,  be- 

*  fore  inferior  judicatories,  and  that  he  would 

*  make  an  Act  of  State  equivalent  to  an  Act 

*  of  Parliament/ 

To  the  first  he  said,  That  he  bad  often  said 
(more  than  once)  that  he  would  not  suffer  his 
Ordinance  to  be  contemned  ;  because,  in  hiui, 
bis  master's  honour  was  wounded. — ^To  the  se- 
cond, He  thought  a  proportionable  obedience 
was  due  to  Acts  of  State,  as  well  as  to  Acts  of 
Parliament ;  otherwise  they  were  made  in  vain, 
if  that  both  did  not  bind  in  one  kind. 

The  Lord  Cork,  (though  his  mortal  enemy) 
was  now  examined,  and  admitted  as  a  witness ; 
whom  in  his  Deposition  he  convinced  of  two 
sliameful  oversigitts:  for  Cork  had  declared 
upon  his  oath,  that  the  Lieutenant  had  caused 
to  be  interlined  an  Ordinance  against  himself, 
and  had  caused  some  words  to  be  scraped  out ; 
which  words  were  notwithstanding  still  found 
to  be  in  the  Sentence,  by  an  authentic  Copy 
under  the  hand  of  sir  Paul  Davison,  clerk  to 
tlie  Council-Board  of  Ireland. — ^Theu  Cork 
alledged.  That  he  had  advanced  a  groom  of  his 
to  be  a  Preacher ;  who  by  a  testimony  from 
the  University  of  Dublin  he  verified  to  have 
.been  a  Master  of  Arts  ten  or  twelve  years  be- 
fore his  advancement :  adding  withal,  that  my 
lord  of  Cork  was  an  excellent  scholar,  ^ho  was 
able  to  br^d  such  grooms. 

Upon  Saturday,  having  done  with  his  £x- 
prttnoxis,  they  caavassed  the  firat  Articlt  about 


f  his  actions :  Against  the  lives  of  the  king's 
subjects,  both  in  tlie  Case  of  tlie  lord  Mount- 
norris,  and  abo  of  another  of  the  king's  sul)- 
jects,  both  of  whom  he  had  sentenced  to  death 
by  Martial  Law,  contrary  to  all  law,  and  to 
the  manifest  subversion  of  the  privileges  of 
subjects,  Magna  Charta,  and  the  Petition  of 
Right. 

To  the  lord  Mountnorris's  Case  he  replied, 
1.  That  though  that  Sentence  had  been  un- 
justly given  and  rigorously  prosecuted  against 
lifm,  yet  the  greatest  crime  that  he  could  be 
charged  withal,  would-  but  amount  to  maa- 
slaughter,  or  felony  at  the  most.  2.  That  be 
hoped,  though  this  were  true,  to  obtain  a  par- 
don from  his  gracious  master  the  king's  ma- 
jesty, as  well  as  Conway  and  sir  Jacob  Astlej 
nad  lately  done,  for  exercising  martial  law  in 
the  northern  army. 

Then  he  replied  to  all  the  parts  of  the  Charge, 
which  were  four : 

1 .  That  he  had  exercised  Martial  Law  in 
time  of  peace. 

To  this  he  answered,  1.  That  all  armies 
have  been,  and  roust  be,  governed  ever  by 
martial  law.  2.  That  there  is  a  standing  Army 
in  Ireland,  and  therefore  tlie  case  is  all  one  in 
time  of  peace  or  war ;  and  that  the  army  might 
be  undone,  if  they  should  not  use.Martial  law, 
but  were  to  expect  remedy  for  die  settling  of  a 
mutiny,  or  assurance  of  obedience,  from  tlie 
common  law.  3.  That  it  had  ever  been  the 
practice  of  the  Deputies,  particularly  of  Wil- 
mot,  Falkland,  Chichester,  yea  Cork  himself; 
and  therefore  was  no  new  thing  brought  iu  by 
him.  1  his  he  proved,  both  by  the  production 
of  the  military  Ordinances,  and  by  divers  Wit- 
nesses who  kneiv  Sentences  given  in  that  kind 
by  them.  4.  That  he  had  a  particular  WR^ 
rant  in  his  Commission  fi>r  this  power.  5.  That 
in  the  lord  Mouutnorris's  Case,  he  was  coni- 
manded  to  exercise  the  same  by  the  kings 
particular  Letter :  both  which  be  caused  (o  be 
read. 

Tlie  second  Charge  was.  That  he  was  both 
Party  and  Judge  in  the  lord  Moumoorris's 
Cause. 

To  this  he  replied,  That  he  had  sitten  in 
Judgment,  because  he  was  one  sine  quo  nonj 
the  Judgment  could  not  proceed  withoat  him : 
but  that  he  was  not  judge,  but  party,  appeared, 
1.  Because  be  sat  uncovered  all  the  time.  2. 
Because  he  refused  to  give  his  own  opinion. 
3.  Because  he  did  not  give  his  suffrage  one 
way  or  other.  4.  Because  he  removed  hs 
brother  sir  Georj^e  from  having  n  hand  in  tlia 
process,  in  regard  of  interest  of  blood. 

The  third  Charge  was,  That  he  proceeded 
summarily  in  the  matter  of  the  lord  Mooni- 
norris.  .   . 

He  replied,  1.  That  he  waa  not  Jtidge  inrt, 
and  that  ilie  Council  of  War  was  to  be  an- 
swerable in  the  justification  of  their  own  pro- 
ceedings. 2.  That  after  a  long  reasoning  he  hjw 
heard  them  say,  tlutt  no  demy  could  safely  be 
granted  in  Martial  Courts.  .     . 

The  fourtk  Charge  wa*,  That  i»  h^  oai 
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8.  Ttiftt  be  could  not  obey  tbe  kini^'s  Procla* 
ination  five  years  before  it  come  oat ;  and  that 
be  wished  from  his  heart,  that  they  would  but 
re»ptct  the.  king's  conimnnds  and  commissions 
with  that  tenderness  of  nffection  and  obedience, 
as  he  did  his  Pfociamntions. 

4.  lie  proved  it  to  be  the  constant  practice 
of  all  Dt-puties  that  went  before  lum. 

It  was  objected,  That  other  Deputies  had  in- 
deed upon  suits  of  equity  determiiied  them- 
ielves,  as  to  matters  of  dc  bt,  but  never  of  land. 

He  replied,  1.  That  the  same  authority  reacb- 
eth  as  well  to  the  one  as  lo  the  oilier.     2.  That 
neither  he  nor  they  hod  ever  given  Sentence,  or 
determined  any  thinp  conreming  matters  of  in- 
heritance ;  but  only  concerning:  violent  intru- 
sion, which  fell  directly  within  a  suit  of  equity. 
To  which  he  added,  1.  ITie  Equity  of  that 
Court;  that  it  proceeds  upon  the  same  grounds 
And  evidences  as  that  of  the  Common  Pleas, 
and  (hat  he  had  the  assistsince  t^f  two  of  the 
learned  Judges  in  deciding  the  controversy.     S. 
The  Profit  of  that  Court,  which  dispattheth  the 
poor  in  a  day  or  tw  o ;  whereas  the  common  law 
Would  keep  them  so  many  years,  which  they 
are  not  able  to  sustain .      S.  The  Nrce8>iiy  of 
that  Court  in  that  kingdom,  lahich  ever  hath 
been  governed  by  that  way,  and  therefore  im- 
possible to  debar  the  natives  from  tC,  without 
great  inconvenience ;  for  it  would  utterly  undo 
them,  and  none  is  prejudiced  by  it  but  the  law- 
yers.    And  therefore  seeing  that  he  had  done 
nothing  but  what  was  customary,  necessary,  and 
equitable,  being  commanded  to  it,  and  the  sen- 
tence just;  he  hoped  rather  for  thanks  from  the 
fetate,  than  a  charge  for  his  ill  dept)rtment. 
Withal,  he  shewed  with  what  extortion 'and 
violence  the  lord  Monntnorris  had  taken  sf  iz- 
tire  of  that  piece  of  land,  and  mude  the  playing 
of  his  game  to  be  very  foul.      And  at  last  he 
added.  That  he  had  done  no  more  in  Irelind, 
than  the  Court  of  Request  in  England  usually 
doth,  and  that  the  Chancery  Court  in  Ireland 
floth  the  same  daily  ;  and  tbe  last  Chancellof 
was  never  charged  (said  he)  for  such  proceed- 
ing9,  though  this  his  power  and  authority  was 
less  than  mine :  but  the  diflfitrence  of  the  person 
and  his  authority  (it  seemeih)  differeth  the  mat- 
ter.— And  this  was  the  business  on  Monday. 

March  30. 

On  Tuesday  they  passed  by  the  7rh  Article, 
tnd  the  two  first  parts  of  the  8ih,  and  insisted 
on  tlmt  part  about  the  lady  Hibbot's  Land, 
That  he  had  violently  thrust  her  from  her  pos- 
session by  this  summary  way  of  Justice,  and 
afterwards  purchased  the  Land  to  bis  own  use, 
fcy  borrowing  the  name  of  sir  Robert  Meredith. 
In  this  probation,  the  testimonv  of  thegentle- 
troman's  own  son  was  used,  of  the  lord  Cork, 
mad  the  lord  Mountnorris,  all  his  back-friends, 
t)r  professed  enemies :  and  yet  they  prove  very 
little,  but  what  they  took  upon  hearsays.  Their 
prime  allegation  was,  1.  That  though  the  major 
part  of  the  Council  Board  had  voted  for  the 
lady,  yet  tlie  Lord  Lieutenant  had  given  De- 
crees aeainst  her.  %,  That  all  was  done  to  his 
owo  behoof. 


To  the  First,  He  prodoced  the  Sentence 
under  the  hand  of  the  Cterk  of  the  Coancil 
Board,  subscribed  by  the  major  part.  To  the 
Sectmd,  He  attested  that  he  had  no  tinder  deil- 
ing  with  Meredith ;  for  tbe  lady  had  got  her 
own  lands  back  from  the  said  sir  Robert  Mere« 
dith.  He  also  declared,  at  length,  with  what 
fraud  and  deceit  the  lady  bad  come  to  her  land?, 
and  upon  iniiat  reasons  they  were  restored. 

After  this  Article  they  fell  upon  the  9iK 
about  the  giving  of  Commisfiion  to  tbe  bi^hi>|) 
of  Downe  and  Connor,  for  apprehending  all 
such  persons,  and  presenting  them  beffire  ti.e 
Council  Board,  as  contemned  the  Ecclcsiastiail 
Ordinances.  This  was  nccravated  as  a  point 
mainly  against  the  Liberty  of  the  Subject.  To 
this  he  replied : 

1.  He  produced  the  primate  of  Ireland's  tes- 
timony under  his  hand,  (lie  being  himself  sick) 
that  the  same  course  had  been  used  in  I  retard 
before;  and  that  bisliop  Moimtuomeryjhts  pre- 
decessor in  the  bishopric  of  Mcathe,  had  I-a 
the  same. 

«  He  shewed  the  equity  that  spch  as>i?tJ»nre 
should  be  given  to  rlmrchinen,  who  oth«rn;st. 
because  of  Papists  and  Scbismuticks,  eitiier  ti^ 
God  or  the  king,  would  have  no  respect  or  obe- 
dience given  them  in  that  kingdom. 

3.  He  proved  by  t*vo  witnesses,  that  sndi 
warrants  were  in  ube  before  his  time. 

4.  He  saiH,  he  had  never  grante-d  nay  but 
that  one,  and  had  presendv,  t^ithin  some  fevr 
months,  called  the  same  in  again.  What  (srd 
he)  was  the  bishop  of  Downe's  carriage  in  it,  lie 
had  no  reason  to  answer  for  :  but  he  prcsoa.td 
the  bishop  could  give  a  satis»factory  Answer  f^r 
him«elf,  when  he  should  be  callefl  in  qutstion. 
And  so  he  concluded,  that  a  matter  so  jusf,  si 
necessary,  so  customary  and  practical  hefore, 
he  hoped  should  not  be  char^rd  upon  him  as 
an  introduction  of  a  new  and  tyrannical  foroi 
of  government;  and  therefoe  submitted  him- 
self to  the  mercy  of  God,  and  tl)e  equity  oihA 
peers  in  his  trial. — This  was  tbe  work  on  luej^ay. 

The  abihty  of  this  brave  gentleman  rat  i^hvti 
his  hearers  with  admiratiOTi,  though  he  He  ii.i" 
nitely  spent  both  in  body  and  mind  hy  the  tv.i- 
tinued  and  almost  uninterrupted  agitaiioii. 

March  81. 

Afler  the  ^li  Article  i*'as  passed  against  fJ.f 
Commission  issued  in  favour  of  the  his-iiop 
of  Downe  and  Connor,  upon  Wedoft'la* 
Mr.  Glyn  proceeded  to  the  lOih  Articlf. 
The  Charge  «^s,  That  the  Earl  of  Strafford 
having  estatlislied  an  arbitrary  and  tyrannical 
government  over  the  livrs,  land^,  and  lihcrtici 
of  the  king's  subjects,  his  next  desire  WJ'?  t'* 
make  intrvsion  upon  the  crovin  itself;  tlmt  b^ 
applying  to  his  own  use  the  public  revenue!*,  he 
might  be  the  more  enabled  to  accomplish  his 
disloyal  and  traitorous  intentions.  To  ^hkh 
end,  having  by  a  new  Book  of  Rates,  eohaof^f 
the  Customs,  he  had  gotten  by  advantacp  <»J  *  '• 
Lease  above  26,000/.  yearly.  This  (they  add- 
ed) was  a  crime  of  a  higher  nature  than  those 
contained  in  the  preceding  ArucleS|  because  » 
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thoee  there  was  mim  colour  or  preicui  of  jiw> 
tjce,  here  none;  ibase  io  p«rticuUr$»  itm  in  ge- 
neral ;  those  Eigaifi9ft  the  si>bj«cc  only,  ths 
H^iist  the  king  biineeif. 

For  (lie  Prouf  of  the  Charge,  they  produead 
tlie  lease  of  the  duke  of  fiuckingbam.  Which 
WAi  read  and  coiopared  with  that  lease  to  the 
Uttchcss  of  BackJD^aiUy  (which  the  Lieaceiuiiit 
h&uh  now  by  aii&igument)  and  some  didereiices 
shewn,  arising  to  the  sum  of  S»000/.  iu  tbe  duke's 
Lease;  only  the  moiety  of  couceaied  a  ad  for* 
feited  goods  were  due  to  liim,  but  the  whole  goods 
to  the  duchess  in  her  Lease.  iVgein^  the  king's 
ships  of  Prises  did  not  pay  custom  in  the  duke*s 
Lease ;  in  the  duchess's  they  did.  Again,  the 
Impobt  of  the  Wines  (then  belonging  lo  the 
earl  of  Carlisle)  was  not  in  the  duke's  Lease;  in 
the  duchess's  it  was.  Lastly,  Whereas  tbe  earl 
of  SuAfford  paid  bnt  14,000/.  per  annum  Kir 
the  Cu«toai;  it  was  worth  to  him,  as  was  appa- 
rent by  the  Books  of  the  Eschequer,  40,000/. 

Witnesses  were  examined. 

1.  Sir  James  Hay,  who  deposed.  That  tbe 
earl  of  Carlisle  had  an  advantage  of  1^600/.  per 
aun.  hy  his  Lease  of  Wines. 

2.  The  lord  Ranelagh  ;  who  deposed.  That 
by  the  inspection  of  die  Books  of  Accoutpts,  be 
had  found  the  Customs  to  be  anno  163i,36,000/. 
anno  1637,  39,000/.  anno  1638,  64,000/.  anno 
1639,  59,000/. 

With  the  Proof  they  concluded  tbe  Cbar^, 
That  notwithstanding  the  Lord  Strafiord  pre- 
tended a  great  measure  of  zeal  and  honesty  in 
his  majesty's  service,  yet  it  is  evident  he  had 
abused  the  trust  put  upon  him ;  and  by  with- 
drawing so  great  sums  of  money  from  tl>e 
crown,  had  weakened  tlie  king,  prejndiced  the 
subjects  of  tbe  protection  ihey  were  to  expect 
from  him,  and  had  been  the  cause  that  tbe  ex- 
traordinary way  of  Impost  and  Monopoties  had 
been  undertaken  fibr  supplying  of  tbe  royal 
necessity.  And  that  this  act,  therefore,  ought 
to  be  enough  to  make  the  Charge  and  Im- 
peachment of  Higi^Traason  laid  against  htm. 

The  Lieutenant's  Reply  was>  That  he  con- 
ceived he  bad  given  full  actisiactioD  to  all 
hitherto  brought  agaiflst  him  about  that  pr^ 
tended  arbitrary  government :  nor  would  he 
specMl  time  iu  vain  repetitions :  For  the  pre^ 
sent  Article,  thoagh  in  ail  hs  pans  it  were 
granted  to  be  true,  yet  he  could  aot  peroerve 
by  what  imerpretaticm  of  law  it  could  imply 
the  leajst  act  of  Treason;  and  when  it  should 
b«  directiiy  charged  epon  him  as  a  point  of 
Misdemeaooor, Oppression,  or  FekMiy,  he  made 
no  doubt  hut  he  should  be  very  able  to  dear 
himself  abundantly  in  that  point  also ;  yet,  lest 
anvpr^ii^ke  inight  stick  to  bis  honoor  by  these 
hda  assertions,  he  was  content  to  step  so  far 
out  of  the  way,  as  to  give  answer : 

1.  I'hatit  concerneid  him  noihing  what  par- 
ticulars io  the  Lease  hod  passed  betwixt  the 
King  and  the  Duchess  of  Buckingham,  or  u  he- 
ther  she  liad  obtained  a  more  easy  condition 
than  the  duke  her  husband,  especially  seeing 
that  same  was  granted  some  years  before  his 
— wiiiiC  to  that  gowBflMBt  j  yel  ihM  msch  he 


could  say.  That  tbe  duchess  bad  paid  ^QifiiOOL 
Fine ;  a  ad  therefore  no  marvel  tier  yearly  rant 
was  the  less. 

3.  For  the  Book  of  Rates  (whorein  the  chief 
Hiatter  of  Upprestioa  and  Grievance  skeeaoltd  to 
re»t),  the  same  was  there  establtttiied  by  the 
deputy  Falklaud,  auno  1628,  three  years  beibre 
his  going  into  IreUm^l ;  and  therefore  it  was  ex* 
ceediug  straiJ|e  hi  his  apprehensiou,  how  that 
could  rise  up  in  judgment  {gainst  him. 

3.  That  he  had  his  interests  ij^  the  Customs  b« 
assignation  of  a  Lease  from  the  diiche»s,  whien 
was  given  her  before  his  governatent:  nor  did 
he  eier  hear  it  alledged  as  a  crime  of  Treason, 
for  a  man  to  make  a  good  bai^aia  for  himbeUi 

4.  That  not  of  liis  own  accord,  but  at  thf 
king's  special  command,  be  bad  undergone  that 
Charge^  in  hones  that,  upon  the  inquiry  into  the 
worth  thereof,  the  Customs  might  be  improvid 
for  tlie  beuefit  of  the  crown,  and  the  true  valae 
tliereof  discovered.  This  he  proved  by  the 
lord  Cottingion  and  sir  Arthur  Ingram^ 

5.  That  when  a  new  Book  of  Rates  was  re* 
commended  to  him  by  the  Couacil-Board  of 
England,  in  the  time  of  his  Lease,  be  so&r  nre- 
ferred  a  lear  he  had  that  tlie  trada  of  Ireland 
might  thereby  be  discouraged  befure  his  own 
commodity,  as  lie  presumed,  in  all  humility,  Xm 
refuse  the  said  Book  of  Rates,  and  tendered  liis 
reasons  thereof  to  the  kingdom  and  councilp 
board  of  Eagland. 

6.  That  he  never  understood  that  the  CuSf 
toms  could  arise  to  tliose  great  suias  aUedgedi 
but  tlioogh  they  should  ,yet  his  advantage  was 
but  small.  Fur,  first  dividing  tbe  14)000/.  he 
paid  to  the  king ;  then  five  parts  of  eighty  which 
was  yearly  given  in  upon  oath  (^mI  that  pro* 
cured  first  by  him^l)  at  the  £xclief|tter-Beard  ( 
the  other  three  parts  divided  auKmgst  four  of 
them,  which  were  e<|iial  sharers  in  tbe  Lease^ 
would  not  amount  to  any  great  sum  of  moncjr. 
And  theretbre  except  it  were  treason  for  laet 
to  liave  improved  the  king's  Revenue,  enoou^ 
raged  the  Trade,  and  refused  the  new  Book  of 
Rate%  he  could,  in  his  own  weak  judgment^ 
discern  none  there;  nor  could  he  think  it  a 
crime  for  him  to  lake  aa  assiienation  of  a  lease 
granted  before  his  time,  and  to  insiH  on  iht 
Book  of  Rates  used  be^tre  his  coming  oven 
And  therefore  was  confident  the  Lords  would 
rather  take  his  Accusation  as  an  exercise  of 
rhetoric  in  the  gentlemen  his  adversaries,  ibaft 
as  a  thing  spoken  iu  good  earnest  by  them. 

• 
The  same  day  the  11th  Article,  concerning 
Tobacco,  wan  charged  on  him  by  the  samemai^ 
Mr.  Clynj  after  this  manner :  That  for  tlie  farther 
advancement  of  his  tyrannical  and  avaricioo* 
designs,  he  had  of  himself  established  a  Moa<^ 
poly  for  the  restraint  «»f  Tdbaoco  in  that  kia|^ 
dom:  where  they  offered  five  Particulars  to 
the  Pr«>of ;  1.  Tliat  he  had  resiraintd  tlie  Im^ 
portation  of  Tobacco.  2.  That  in  the  mean 
time  he  had  brought  in  a  great  quantity  him- 
self, and  sold  the  same  at  exorbiram  prices. 
3.  Tnat  of  Tobiicco  already  iiiip<irted,  he  had 
foibtdden  any  to  be  sold  bat  what  waa  first 
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•ealed  by  his  officers.  4.  Tliat  upon  a  pre- 
tended disobedience  he  had  punished  a  great 
number  of  people  by  8eizure>,  imprisfjmneiits, 
fining,  whipping,  pillory,  and  such-like  cruel 
«Tid  inhoman  usn;;es.  5.  That  by  thete  means 
he  had  gained  100,000/.  yearly. 

For  Ffuof  herejf,  1.  The  Proclamatiiin  for 
restraining  Tobacco  was  read.  2.  The  Pro- 
clamation about  the  sealing  of  the  snme.  S. 
Some  Witnesses,  who  declared  ihat  Ships  had 
been  restrained  from  landing  Tobacco.  «4. 
Others,  who  had  known  f^ome  Tobacco  seized 
on  as  foiffited.  5.  The  Uemoi.straiice  of  the 
bouse  of  commons  in  Ireland,  declaring  that 
the  Earl  hud  sold  500  tun  of  Tobacco,  \rhich, 
told  at  25.  €d.  per  pound,  amounts  to  100,000/. 

They  concluded  the  Charge,  lliat  he  had 
sucked  up  the  blood,  and  eaten  up  the  king's 
liege  people;  and  had,  by  this  une  point  of 
OpprtrSbioii,  rai'-ed  greater  sums  to  himself  than 
nil  tlie  king's  Kcvcnue  in  that  kingdom  extend- 
ed unto.  And  therefore  was  liable  to  the  crime 
of  I'reason,  for  troubling  the  peice,  and  be- 
reaving the  people  of  their  poods,  who  were  in- 
trusted to  his  care  and  government. 

The  Lieutenimt's  Reply  was,  That  his  most 
•ecret  thoughts  were  conscious  of  nothing  but 
a  sincere  intention  and  endeavour  to  promote 
nnd  advance  the  welfare  of  that  kingdom :  and 
withal,  he  conceived  (by  their  leaves)  that 
nothing  in  that  Charge  could  have  the  lea^t  re- 
ference to  Treftson ;  yet,  as  he  said  before,  fr,r 
removing  of  ail  prejudice,  he  was  contented  to 
•nswer:  1.  That  long  before  Uis  coining  to 
Ireland  the  same  restraint  had  been  of  Tobac- 
co, and  the  same  impost  of  18</.  per  pound 
enjoined  by  king  James.  2.  That  at  that  time 
ihe  tradesmen  for  this  commodity  paid  but 
90/.  a  year  to  the  crown  for  the  i'mpo-^t,  but 
now  400/.  3.  That  the  Parliament  in  Ireland, 
1628,  had  petitioned  to  have  this  Impost  settled 
by  an  Act  of  State  for  ever  afterwards,  as  a  part 
of  the  revenue  of  the  crown,  4.  That  he  had 
express  command  from  the  king  for  issuing  those 
Proctamatioiis :  and  therefore  cotjld  not  imagine 
more  danger  in  them,  than  in  others  for  Mono- 
polies in  ilngland,  in  the  worst  sense.  5.  That 
the  Proclamations  were  not  put  forth  by  himself 
alone,  but  by  the  whole  Council-Board  of  Ire- 
land. 6.  That  for  the  Cootnict  of  Tobacco, 
he  was  so  tender  of  it,  that  it  was  sent  over 
bitber,  and  seen  and  approved  of  hy  the  Coun- 
cil-Board  of  England  before  it  was  condescend- 
ed to  in  Ireland. 

For  the  Proclamations,  he  told  them  it  was 
his  own  opinion,  (and  if  he  failed  in  it,  he  hum- 
bly crav^ed  pardon,  and  hoped  that  it  should 
not  be  Treason  to'have  no  more  judgment  thin 
■Ood  had  bestowed  on  him),  that  the  king  was 
endned  by  God  with  a  power  to  make  tempo- 
rary laws,  and  cause  the  same  to  be  promul- 
gated fi)r  the  eood  of  his  people,  upon  sodden 
emergent  occasions;  to  which  laws  obedience 
is  due,  till  they  be  abrogated  by  ensuing  pap- 
liamer  is.  That  he  restrained  no  man  from  im- 
porting Tobacco,  who  was  wilhng  to  pay  the 
appointed  impoit.    That  for  his  part,  he  had 


never  trafficked  in  all  his  time  id  chat  kind,  aor 
had  any  part  with  the  contractors :  Aad  ff  any 
Tobacco  was  seized  on,  it  was  upon  couttmpt 
of  the  Proclamations.  And  if  any  person  were 
censured  to  the  pillory  or  whipping,  it  tias  Ibr 
known  ptrjury,  the  ordinary  and  u»ual  punish- 
ment ill  such  a  case.  Concerning  die  Tobacco 
imported,  (he  said)  no  consideration  was  taken 
of  the  prices  given  tor  the  Tobacco  beyond  seas, 
of  the  king's  Revenue  of  4,000/.  of  the  nter- 
chants  pains  and  danger  in  bnnging  the  same 
home.  Por  hi:i  parr,  if  any  advantage  were 
made,  surely  it  was  not  his ;  nor  could  he  aa- 
nui  every  contract  or  lease  made  by  the  kiu<;. 
And  theretbre,  seeing  his  interest  was  none, 
he  had  done  nothing  but  at  the  king's  direc- 
tions, and  at  the  advice  of  the  Couucil-Board ; 
seeing  the  same  Impost  was  in  king  Jaine»'9 
time,  and  petitioned  fur  by  theinscUes  in  lr«- 
land,  he  hoped  his  carriiii^  in  tlie  business 
should  be  so  far  from  a  crime  of  treason,  that  it 
should  rather  be  ihouglit  do  crime  at  all.~So 
mach  for  Wednesday. 

April  1. 

Upon  Thursday  he  was  chained  with  t'nc 
12th  Article,  concerning  Flax,bv  master  jW<;y- 
nardf  on  this  manner :  That  ttie  Flax  betas  the 
native  and  principal  commodity  of  that  kio^ 
dom,  was  by  hhn  (the  Lieutenant)  restruioed, 
and  the  subjects  put  to  that  which  was  un- 
known, yea,  impossible,  for  the  Irish  to  iu;ike 
the  same  into  Yarn.  Here  they  complained  of 
three  things:  1.  That  hy  Proclamation  lielrad 
restrained  selling  of  Flax.  f.  That  be  had 
ordered  the  making  of  yarn  of  such  and  such 
lengrhs  and  number  of  threads.  3.  I'hat  the 
native  Irish  being  nnacqnainted  with  such  cus- 
toms, upon  pretended  disobedience,  h.id  all 
their  Flax  and  Yam  seized  on  to  his  me; 
whereby  a  great  many  families  were  reduced  to 
such  penury,  that  tiiey  died  by  great  numbers 
in  the  fields  for  want  of  food. 

For  Proof  hereof,  tliey  l>rought,  1,  The  Pro- 
clamation about  the  Ri^straint.  S.  The  War- 
rant for  seizing  the  forfeited  goods.  5.  Ihe 
Execution  of  the  Warrant  proved  by  sir  Jolia 
Clotworthy,  and  l(»rd  Aan^agli.  4.  llie  Re- 
monstrance from  the  house  of  commons  in  Ire- 
land, That  upon  the  rigorous-course  and  execQ- 
tion  of  this  Warrant  many  persfms  died  for 
want  of  food.  l*hey  concluded  the  Cbu^t 
therefore,  Though  the  Article  did  not  indivi- 
dually imply  treason,  yet  it  did  make  very 
much  for  the  accumulation  of  Treason. 

The  Lieutenant's  Reply  was,  That,  as  be^ 
fore,  he  would,  aqd  must  ever  repeat  it,  that 
nothing  was  in  the  Charge  that  contained  trea- 
son. Tothe  matter  itself  he  answered,  1.  That 
the  Proclamations  issued  forth  were  grounded 
not  only  upon  convenience,  but  upon  necessity; 
because  that,  except  some  way  had  been  taken 
ffir  ordering  of  Yara,  the  merchants  had  abso- 
lutely given  over  the  linen-trade  in  that  king- 
dom.   8.  That  the  Council-fioard  was  as  liable 

to  the  chai*ge  as  himself,  amongst  whom  wert 
at  that  time  the  primate  of  lntiaod|  tbs  •rd>' 
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bishop  of  Dublin,  chancellor  Loftuft,  and  the 
lord  Mountnorrib,  ail  subscribers  to  the  procla- 
mation, men,  to  them,  of  known  integrity  and 
judgment.  3.  That  n.ithing  was  more  common 
than  for  the  Conncil-Board  of  Ireland  to  give 
orders  for  reducin;;  tlie  natives  to  the  English 
Customs,  and  to  fine  them  for  drnning  their 
horses  by  the  tail»,  during  their  corn,  and  such 
like;  and  he  conceived  that  to  be  a  thing  of 
the  same  nature.  4.  That  (he  special  thing  in- 
ducing him  to  it  was,  because  (>«  perceived  the 
trade  of  Wool  to  increas«  much  in  rhat  king- 
dom. He  dissuaded  by  all  means  tne  making 
oF  Woollen-Cloth,  because  oi  the  infinite  detri- 
ment that  might  happen  tliereby  to  the  king- 
dom of  England  ;  and  therefore  thought  this 
the  best  tvay  to  encourage  the  wear  of  linen- 
cloth.  For  the  Warrant  to  seize  upon  the 
goods,  he  affirmed  the  same  to  be  necessary, 
because  there  should  be  no  contempt  to  Pro- 
clamations :  But  that  any  part  thereof  did  ac- 
crue to  him,  he  flatly  denieil.  If  any  rigour 
was  used  in  the  execution,  he  said,  not  be,  but 
Ins  otficers  were  to  answer  for  it :  for  this  might 
happen  in  the  most  just  and  necessary  com- 
niunds ;  nor  was  there  ever  any  complamt  pre- 
sented to  him  of  any  such  matter.  For  his  part, 
he  had  lost  S,()00/.  in  the  manufacture,  establisli- 
ed  by  himself  for  the  encouragement  of  others. 

To  that,  That  persons  died  by  that  means, 
he  replied,  That  it  was  more  than  e\er  he 
henrd,  or  could  think  possible;  yea,  that  he  was 
cleared  by  the  Allegation  itself,  which  saith, 
that  the  same  happened  since  his  coming  from 
Ireland. 

To  the  Remonstrance  of  Ireland,  he  con- 
ceived. That  a  Charpc  was  liut  a  slender  proof 
of  a  Charge;  and  tfiat  especially  upon  Inter- 
ro{;utories,  not  upi»n  Oath,  seeing  rhat  privilege 
Was  not  due  to  the  house  of  commons  neither 
here  nor  there ;  that  he  might  say  it  in  truth  and 
modesty,  he  desen'ed  much  better  of  that  peo- 
ple, and  mialit  take  up  that  in  the  Go!>pel,  *  For 
*  which  of  all  my  good  deeds,'  &c.  yet  lie  hoped 
to  he  belter  understood  shortly  both  here  and 
there.  And  for  his  part,  though  his  pursuit  had 
been  very  hot,  yet  Gofl  was  his  witness,  he 
never  intended  to  take  the  least  impression  of 
re\  engc  for  those  discontents  and  alfronts  which 
had  been  eagerly  pnt  upon  him ;  or  to  carry 
any  thing  hence  with  him  from  that  bar,  where 
so  many  foal  aspersions  bad  been  unjustly 
thrown  upon  him,  bat  only  gratuittts  cicnirices. 

The  same  day  a  tresh  man  (master  Palmer) 
entered  the  lists  against  him  ;  who  having 
passed  by,  for  want  of  Proof,  the  13th,  14tb, 
and  part  of  the  15th  Articles,  insisted  only  upon 
the  second  part,  for  giving  Warrant  to  Serjeant 
Savil  for  seizing  and  laying  soldiers  upon  the 
subjects.  He  charged' thus :  That  the  lord 
Stralford,  having  by  a  tyrannical  power  inverted 
the  ordinary  course  of  justice,  and  giving  imme- 
diate  Sentence  upon  the  lands  and  goods  of  the 
king's  subjects,  under  pretence  of  disobedience, 
bad  used  a  military  way  for  redressing  of  the 
contempt,  and  laid  8«)ldiers  upon  the  lands  and 
goods  of  tho  kinj^t  subjectJ^  Co  tbeir  utter  nuD, 


this  Article  ^he  said)  of  itself  did  rnntain  an  in- 
dividual TreaS'in  ;  so  that  if  there  were  no 
more  than  this,  it  were  more  than  sullicient  to 
convince  him  of  his  Impeachment. 

Here  he  ofi'ereJ  two  things  :  1.  The  pr.x»f  of 
the  point.  2  By  »hut  Statute  this  act  of  ty- 
ranny directly,  and  by  itself,  implied  Trcas.)n, 
For  the  tirst,  Serjeant  Savil  was  called,  who 
produced  the  copy  of  the  Warrant  upon  which 
he  had  settled  the  .Soldiers. 

At  this  the  Lieutenant  rose,  and  humbly  in- 
treated  the  lords  no  evidence  should  be  received 
agiiin&t  him  upon  an  Article  of  such  import- 
nnce,  but  wliat  might  be  thought  authentic ; 
and  such  a  one,  under  favour,  be  conccivtd 
that  copy  not  to  be:  1.  Because  no  transctipt, 
but  the  original  only,  can  make  faith  before 
the  KingVBeiicli  in  a  matter  of  Dobi;  there-* 
fore  far  be  it  from  them  to  receive  a  most  blen- 
der testimony  in  matter  of  life  and  deaib,  be* 
fore  the  supreme  judicatory  of  the  kingdom, 
d.  If  Copies  be  at  any  time  received,  tliey  are 
sucb  as  are  given  in  upon  oath  to  have  been 
compared  with  the  Originals,  which  are  upon 
record  i  such  an  one  was  not  that  copy. 

It  was  replied  by  Master  G/yn,  (tor  all  of 
them  spake  as  occasion  served)  That  the  house 
had  but  the  day  before  admitted  Copies  as  £vi- 
dences ;  much  more  should  they  do  tliis,  when 
it  was  produced  by  the  oihcer  himself,  who 
best  knew  it,  having  executed  the  same. 

To  this  the  Deutenaut  answered,  That  all 
other  Copies  ought  to  be  received  upon  nath^ 
to  have  heen  '  compared  with  the  ori;;inal,  as 
right  reason  rer]uireth  ;  but  that  this  was  not 
so :  and  for  the  otbcer  himself  producing  it. 
Thai  was  the  bebt  argument  he  could  use,  whj 
it  should  not  be  admitted.  For,  said  he,  master 
Savil  may  be  charged  with  Treason,  for  cess- 
ing  men  of  war  upon  the  king's  subjects;  he 
hath  nothing  for  his  defence,  but  a  pretended 
warrant  from  me.  Now,  whnt  he  swears  to 
my  prejudice,  if  to  bis  own  advantage;  nor 
can  a  man,  by  any  equity  in  the  world,  be  ad* 
mitted  to  testify  against  another  in  suam  jut^ 
tificationem. 

The  point  seemed  exceeding  weighty,  and 
in  eflect  was  the  ground-^ork  of  the  whole  Ar* 
tiele ;  which  not  proved,  nothing  could  evince 
him  to  have  been  accessary  to  the  consequence. 
The  Upper  House  therefore  adjourned  them- 
selves, and  went  up  to  their  own  court ;  and 
after  a  very  hot  contestation  between  the  Fao- ' 
tions,  and  above  an  hour*s  stay,  they  returned^ 
and  declared  that  the  lords,  after  mature  deli* 
beration,  had  resolved  that  the  Copy  should 
not  be  admitted,  and  desired  them  to  proceed 
to  other  Proofs :  wliich  after  a  little  pause  they 
did. 

First,  the  lord  Ranelagh  affirms,  that  he 
heard  of  such  a  Warrant,  and  knew  sometimet 
three,  sometimes  five  soldiers  billeted  by  it.  3. 
,  Master  Clare  declares  the  very  same.  3.  An- 
other deposeth,  be  hath  seen  such  a  Warrant 
under  the  deputy's  band  and  seal.  And  so 
much  for  the  Proof. 

For  the  Statute,  they  allfidged  one  of  £d.  %^ 
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6.  Tbat  whosoever  should  carry  about  with 
them  £iif;ltsh  enemies^  Iruih  rebels,  or  hooded* 
meOy  and  ceb6  tbem  upon  tiie  subject,  should 
be  punished  as  a  traitor.  Aoother  of  Heo.  6, 
f.  That  whosoever  should  cess  uien  of  war  in 
his  m.tjo9tjf*s  dominions,  should  be  thought  to 
lunke  war  agaiuai  tlie  king,  and  punished  as  a 
traitor.  They  concluded.  It  was  evident  the 
lord  Stratford  h^id  incurred  the  penalty  and 
breach  of  both  the  Statutes,  and  therefore  de- 
sired toe  lords  should  give  out  judgment  against 
kirn  as  a  Traitor. 

The  Lord  LieiMenaot*s  Reply  was.  That  in 
•n  the  course  of  his  life  he  had  intended  no- 
thing more  Uian  the  preservation  of  the  lives, 
gDodSy  and  welfare  of  the  king's  subjects ;  and 
that  be  dared  profess,  that  under  no  deputy, 
more  than  ander  himself,  had  there  been  a 
more  free  and  uninterrupted  course  of  justice. 

To  the  Charge  he  aniweved,  1.  That  the 
Customs  of  Ireland  differed  evceedingiy  from 
the  Customs  of  England,  as  was  clear  by 
Ceok's  Book ;  and  therefore  thought  cessing  oS 
men  might  seem  strange  here,  yet  not  so  there, 
^,  Thut  even  in  England  he  had  known  Sol- 
diers pressed  upon  men  by  the  Presidents  of 
York  and  Wales,  in  case  of  known  and  open 
contempts;  and  that  both  in  point  of  outlawry 
and  rebellioh,  and  also  even  for  sums  of  debt 
between  party  and  party,  there  is  nothine  more 
ordinary  than  these  cesscngs  to  this  day  in  Scot- 
isjidy  whertby  the  cluef  Imuse  of  the  owner  is 
seised  upon.  3.  That  to  this  day  there  hath 
been '  nothing  more  ordinary  in  Ireland,  than 
lor  the  governors  to  appoint  soldiers  to  put  all 
manner  of  Sentences  in  es«cutinn;  wluch  he 
proved  plainly  to  ha^e  been  done  frequently, 
and  familiarly  exercised  in  Grandisou's,  Falk- 
land's, Chichester's,  Wilinot's,  Cork's,  Evers*s, 
and  ail  preceding  deputies  times ;  and  had  even 
ibr  Outlawries,  for  tiie  kinc^'s  Debts  in  the  £s- 
chequer,  of  Collection,  of  Contnbntion-Money, 
and,  which  comes  liome  to  the  pohit,  for  petit 
snms  of  money  between  party  and  party :  to 
that  he  tnar veiled,  gum  Jroute^  or  with  what 
boldness  it  could  be  called  an  Arbitrary  Go- 
vernment lately  brooght  in  by  him.  To  this 
the  lord  Dillon,  sir  Adam  Loftos,  and  sir  Ar- 
thur Teringham,  deposed ;  the  last  of  whom 
told,  that  in  Falkland's  time  he  knew  20  sol- 
diers cessed  upon  a  man  for  refusing  to  pay 
16f.  sterling.  4.  That  in  fans  Inscrnctions  for 
executing  his  CoHBoussions,  he  hath  express 
Wanant  for  the  tame,  as  were  in  the  Instmc-^ 
tiotts  to  the  lord  Falkland  before  him;  both  of 
irfatch  were  produced  and  read.  5.  That  al- 
thoogh  these  Preeedents  «rere  net,  yet  it  were 
«ot  possible  to  govern  the  kingdam  of  InBiiand 
otherwise,  which  had  been  from  all  times  ao* 
costomed  to  snch  sammary  proceedings.  6. 
That  no  tcstimosiy  broeglit  against  him  can 
prove  that  ever  he  gave  warram  to  that  effect ; 
aad  for  the  deeds  i^  the  Serjeant  at  Armsy  be 
did  not  conceive  himself  to  be  anssveraUe 
finr  it. 

As  for  the  Acts  of  Parltament,  he  had  re* 
•irv«d  them  to  the  dkpwMof  lu»k«vycrf;  but 


was  content  to  say  thus  much  for  the  present ; 
1.  That  it  is  a  ground  in  the  Civil  law,  ihai 
wh«>re  the  king  is  not  mentioned,  thers  be  can- 
not be  iochid^ :  but,  with  all  deference  to  lus 
^sacred  perbon  be  it  spoken,  he  eonoeived  hioi- 
self  to  be  in  his  master  the  king's  place,  for  w 
his  Commi»Mon  did  run,  in  that  kmg^om  of 
Ireland.  %.  The  wordi  uf  the  Statute  are  not 
applicable  to  him ;  f«»r  God  kuows,  he  never 
went  about  in  person  to  lay  sold;ers  upou  any 
of  the  kiug's  subjecis.  3.  That  the  kind's  ot* a 
soldiers,  requiring  in  a  customary  waj  obedi- 
ence  to  hia  orders,  could  in  no  om;>iractio&  be 
called  *  Irish  Kebels,'  '  English  Enemies,'  or 
*  hooded-men.'  4.  That  the  use  and  €u&t<im 
of  the  law  was  the  t»est  interpreter  thereof; 
and  for  that  be  had  already  spoken  eooagh.  5. 
That  It  savoured  motfe  of  prejudice  than  eqaitj, 
to  start  out  such  an  old  Statute  against  bim, 
aad  none  others,  tiiougb  culpable  of  the  same 
fact,  to  the  overtturow  and  ruin  of  him  and  kis 
posierity.  6.  That,  under  favour,  he  conceived, 
for  any  Irish  cuuom,  or  upon  any  Insh  Statute, 
be  was  to  be  judged  by  the  petrs  of  IreUad. 
7*  That  Statute,  of  what  force  soever,  was  re- 
pealed. 1st,  Bv  the  10th  o4'  Hen.  7,  wlicre  it 
IS  expressly  declared,  nothing  shall  be  repated 
Treason  hereafter,  but  what  is  so  declared  bj 
the  present  statute  :  now,  Dot  a  word  there  m 
any  such  Treason.  Sdly,  By  the  lltb  of  queen 
Eliz.  where  expressly  power  is  given  to  the  De« 
puty  of  Ireland  to  cess  aiid  lay  soldiers,  al« 
though  the  same  be  reputed  treason  ia  aov  other. 

To  the  StaUte  of  Uenry  ^  lie  lenhed,  ibi 
a  slender  Aiibwer  might  serve:  He  hoped  tbat 
1M»  man  would  diink  him  so  iaconsidcrate,  to 
war  against  the  king  bf  Britain  and  Iielaad, 
by  the  cessing  of  five  soldiers ;  that  lie  had  been 
charged  by  many  for  taking  arms  for  the  kiogi 
but  to  thai  time  never  for  taking  arms  against 
him ;  and  tliat  he  heartily  wislied,  that  au  nuui 
in  all  his  majesty's  dominions  had  more  prac- 
tice, with  rebels,  and  rebellious  desigiss  agaiusc 
the  king  tlian  himself. — So  mucU  for  Thuisda/. 

At  the  close  he  desired  the  iniermisston  of  s 
day,  that  he  might  recollect  his  spirits  sad 
strength  against  the  next  quarrel;  and  witk 
some  di£culty  obiaiaed  rest  tiU  Saturday. 

April  3. 

Upon  Saturday  Mr.  Palmer  procesiled  to 
the  sixteenth  Article,  and  charged  thus :  Tbst 
the  lord  Strafford  having  established  a  tyraoni' 
cal  and  independent  aathority,  by  giving  ssio- 
mary  Decrees  and  Sentences,  liad  deprived  tte 
set^eet  of  all  just  remedy ;  for  in  that  king- 
dom there  was  none  suprene  to  himself,  to 
whom  they  might  appeal :  and  lest  their  jitft 
Grievances  nti^  b^  made  known  to  his  na- 
jesty,  be  had  obtained  a  restraint,  that  os 
con^laint  siumtd  be  nsade  of  iiyaailce  or  sf- 
preasion  done  theie,  tifl  the  first  address  bad 
been  made  to  himself,  and  that  no  pcnoa 
shodd  come  out  of  that  kingdom  but  upo* 
licence  obtained  from  himself 

For  Proof  of  this,  1.  The  InstnctisM  ««^ 
snd|  wbeftby  tku  vtMniat  wm  yttiB««<b 
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t.  Th«  Trodenmtiony  That  all  fK>blemen,  gen- 
tlemen, undertakers,  offieere  or  other  saV>)ect!> 
that  should  resort  into  that  kingdom,  fliould 
not  oome  from  thence  without  a  fioence  horn 
him.  9.  That  he  had  rvirtreined  the  eorl  of 
I>e5mond,  became  of  a  suit  in  law  depending 
between  the  Earl  and  himself,  till  publication 
of  the  same  was  passed.  4.  That  the  lord 
Roch  being  informed  against  before  the  Star- 
Chamber,  he  would  not  license  him  to  come 
into  this  kingdom,  ttU  the  Sentence  was  passed 
against  him.  5.  That  one  Marchatee  having 
pretended  a  mind  to  travel,  was  denied  a  Li- 
cence. 6.  Tfiat  the  whole  Committee  for  the 
Parliament  was  restrained  this  last  year  by  de- 
puty Wnnsford,  which  they  said  miuht  be  in- 
terpreted to  be  his  fact,  both  because  they  had 
•ucn  intelli^nce  the  one  from  the  other,  as 
also  by  the  Proclamation  issued  by  him  before. 
t.  That  one  Parry,  servant  to  chancellor  Lof>us, 
was  fined  500/.  at  his  return,  for  departing  Ire- 
land without  licence.  8.  Th»it  the  Irish  Re- 
monstrance complained  of  this,  as  the  greatest 
innovation  and  thraldom  put  upon  them  since 
the  time  of  the  Conquest. 

They  cnnclutled  the  Charge,  That  by  this 
means  having  taken  oft'  that  intelligence  which 
•hould  be  between  the  king  and  his  people,  nnd 
having  deprived  them  of  that  remedy  which  in 
reason  tliey  mij^ht  expect  from  so  just  and  so 
gracious  a  prince,  he  had  taken  upon  him  a 
roynl  and  .independent  power,  and  had  faulted 
highly  b'Hh  against  king  and  state. 

The  lieutenant's  reply  was,  That  he  hoped 
to  make  it  clear,  that  he  Imd  done  nothing  in 
that  particular,  but  what  was  usual,  necessary, 
and  just  ;  and  that  he  should  be  very  well  able 
(by  the  grace  of  God)  not  only  of  that,  but  of 
all  other  his  public  aciions,  to  give  a. reasonable 
account,  though  not  free  from  much  weakness 
yet  certainly  from  all  malice  and  treason. 

To  the  Particulars  :  1.  For  Instructions  laid 
upon  him,  he  was  not  so  much  chargeable  as 
those  of  the  Council  of  England,  whereof  there 
was  a  great  many  present  who  could  witness 
their  commands;  but  lest  any  thing  should 
seem  unjustly  enjoined  by  them,  or  embraced 
fiy  him,  he  desired  that  the  reasons  of  their 
Instructions  mijjht  be  read  :  which  were,  'That 
<  it  were  injustice  to  complain  of  injuries,  of 

*  oppression  done  in  that  kingdom,  till  first  the 

*  deputy's  judgment  was  informed,  and  trial 
'*  made  of  his  integrity:  That  it  would  much  dis- 

*  conrage  the  ministers  of  state  there,  and  ,ex- 
'  pcnd  the  monies  of  that  kingdom,  if  upon 
'  every  trifling  business  complamts  should  be' 

*  atjroitted  in  England  :  and  that  if  justice  were 

*  there  denied  by  the  deputy,  it  should  he  law- 

*  ful  for  any  man  to  come  over.'  2.  For  the 
Proclamation,  that  the  same  was  builded  upon 
the  Statute  of  that  kingdom,  the  25th  Hen.  6, 
which  contained  the  same  restraint  verbatim. 
S.  That  anno  16*i8,  the  Apenis  for  the  Irish 
nation  had  petitioned  for  the  same  from  the 
king.  4.  That  the  Deputy  Falkland  had  set 
forth  the  same  Proclamation.  5.  That  he  had 
the  king's  express  warrant  for  it^  anno  1634; 


which  was  read.  6.  That  he  had  received  th« 
Warrant  in  January,  yet  the  ProclamatioB 
issued  not  out  till  ^ptember  after.  7.  Thai 
the  whole  Counoil-Board  of  Ireland  had  not 
only  condescended,  but  abo  pressed  him  to  it. 
8.  The  necessity  of  the  kingdom  required  the 
same ;  for  if  the  gentlemen  bad  the  Ports  open 
to  go  to  Spain,  and  their  scholars  to  Doway. 
Rheims  or  St.  Omers,  it  were  llLely  that  at 
their  return  they  would  put  fire  both  in  Church 
and  State,  and  produce  very  sad  events,  by 
practising  to  distemper  both.  9.  He  con- 
ceived the  the  king,  as  great  master  of  the  fa« 
mily,  might  restrain  whom  he  pleased  from  de> 
parting  his  kingdom  without  his  privity :  and 
here  it  was  not  lawful  for  any  to  go  from  £n^ 
land  without  licence ;  how  much  more  oeces^ 
sary  was  this  from  Ireland  ! 

To  the  Proofs  be  answered,  1st, -For  Des* 
mond,  he  granted  he' was  restrained  indeed,  but 
not  for  any  suit  of  law  betwiit  them,  but  be- 
cause at  that  time  he  stood  charged  writh  Trea* 
son  before  the  Council  in  Ireland,  for  practising 
against  the  life  of  one  sir  Valentine  Cooke.  9. 
For  the  lord  Uoch,  he  had  oftentimes  marvelled 
with 'what  reason  the  man  at  that  time  could 
seek  a  Licence,  seeing  he  was  a  prisoner  for 
debt  in  the  castle  of  Dublin ;  and  if  he  had 
granted  a  licence  to  him,  then  it  had  been  a 
far  more  just  charge  of  Treason  than  now.  3. 
For  Marchatee,  he  was  afrnid  of  his  going  to 
Spain ;  and  if  he  had  intended  to  go  for  Eng- 
land, and  complain  of  himself,  he  would  not 
have  refused  him  liberty,  as  he  never  did  to 
any.  4.  That  the  Committee  of  Irish  was  not 
restrained  by  him,  and  therefore  did  not  con- 
cern him  at  all.  5.  That  for  Parry,  he  was 
fined  itideed ;  but  that  it  is  expressly  said  in  his 
Sentence,  that  it  was  not  for  comiug  over  with- 
out licence,  (as  is  suggested)  but  fur  sundry 
Contempts  against  the  Council-Board  in  Ire- 
land. 5.  That  he  had  replied  in  the  last  Ar- 
ticle, a  Remonstrance  was  no  Proof  at  all. 
He  concluded,  that  he  hoped  the  least  awph- 
cion  of  Treason  could  not  accrue  to  him  from 
the  Article :  for  Oppression  or  Misdemeanour, 
when  it  was  laid  to  liis  Charge,  he  made  no 
doubt  but  be  should  be  able  to  answer  it. 

The  same  day  a  new  man  was  hurried  out 
against  him  (Mr.  Whithck) ;  who  having 
passed  over  the  17th  and  18th  Articles,  rested 
on  the  19th,  atiout  the  Oath  administered  to 
the  Scots  in  Ireland,  and  charged  thus : 

That  it  was  the  height  of  his  tyranny,  not 
only  to  domineer  over  the  bodies,  but  also  over 
the  consciences  of  men ;  to  which  purpose,  he 
had  enjoined  an  Oath  to  the  Scots  in  Ireland : 
and  because  some  out  of  tenderness  of  con- 
science did  refuse  to  take  the  same,  he  had 
fined  them  in  great  sums  of  money,  banished  a 
great  number  from  that  kingdom,  called  all 
that  nation  Traitors  and  Rebels ;  and  said.  If 
ever  he  returned  home  from  England,  he  would 
root  them  out  both  stock  and  branch. 

For  Proof  of  this,   1.  Sir  Jammy  Mount- 

gomerr  was  prodticed ;  who  declared  at  large 
ow  that  oath  was  contrived.    2,  Sir  Robert 
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Idaxwell  ofOrchiardon,  who  spoke  to  the  same 
purpose.  3.  Sir  John  Clot  worthy,  ivho  de^ 
clared,  that  a  great  number  had  fled  tiie  king-: 
dom  for  feai-  of  that  oa'h.  4.  One  Mr.  S:uuiiel, 
Mfho  deposed,  that  upon  the  10th  Oct.  1638, 
he  beard  tlie  Deputy  say  ilie-je  words,  *  Tli.it 

*  if  he  returned,  he  would  rooi  th^ra  out  stodk 

*  and  branch.' — Thev  concluded,  That  this 
was  a  point  of  the  most  ryrannical  and  arbi- 
trary government  that  before  this  time  wa^ 
ever  heard  of,  not  onlv  to  loid  it  over  the  for* 
tunes,  but  also  over  the  souls  of  men:  arid 
that  it  rested  only  in  the  parliament,  i^hicii 
hath  the  legislative  power,  to  enjoin  oaths. 
And  that  therefore  this  was  one  of  the  chief 
points  he  had  done  against  the  privileges  and 
liberty  of  the  suVijcct. 

The  Lieutenant  replied,  That  every  new  Ar- 
ticle acquainted  hiin  with  a  new  Treason ; 
that  if  he  iiad  done  any  thini;  in  all  his  hfe  ac- 
ceptable  to  the  king  and  country,  he  conceired 
it  to  be  tliis. 

To  these  Particulars ;  1.  He  desired  the  lor.^s 
vould  call  to  mind  the  condition  of  those 
limes ;  no  man  (pointinj^  to  ray  L'l'd  Steward; 
knows  better  than  your  lordsliip,  \v)m  had  then 
the  chiefest  place  in  his  m.ije&cy's  senice.  I 
would  be  very  sorry  to  rub  (said  he)  (ild  sorts, 
especially  seeing  I  hope  (iiincs  are  in  a  fair  way 
to  a  firm  peace,  and  I  wi«.h  that  I  may  not  be 
deceived,  that  is,  that  it  may  be  so  ;  only  thus 
much  I  may  say,  we  had  then  greater  feais  and 
apprehensions  in  Ireland,  lest  the  Scots  in  the 
kingdom  (who  were  abo^e  100,000  souls)  might 
have  joined  with  their  countrymen  at  home, 
for  the  disturbance  of  our  peace  :  mean  time 
we  detected  a  Treason  of  betraying  of  the 
Ca»tle  of  Knockfergus  to  a  great  man  in  that 
kingdom,  (whose  name  I  now  spare)  by  une 
Freeman,  who  upon  the  discovt-ry  was  execut- 
ed. The  Council-Board  therefore  in  Ireland 
resolved  to  prescribe  the  Scots  an  oath,  where- 
by they  mi^bt  declare  their  discontent  at  their 
countrymen's  proceedings,  and  obli«:e  them- 
•elves  to  the  king's  service:  But  while  we 
were  about  this,  they  of  their  own  accord  came 
to  Dublin  to  petition  for  it,  and  took  it  (\ith  a 
wonderful  alacrity  and  heartiness ;  so  that  it  is 
A  marvellous  falsehood  for  any  man  to  say  it 
was  i*ivented,  or  violently  enjoined  by  me.' 

2.  About  the  same  time  the  same  Oaih,  ver~ 
hum  verbOf  was  by  the  Council  of  England  pre- 
fcribed  to  the  Scots  at  London, and  elsewhere; 
which  was  no  small  encouragement  to  us  in 
Ireland. 

3.  I  hatl  (said  he)  whicli  I  never  shewed,  be- 
Ctiuse  I  had  no  need  before  this  time,  a  .special 
Warrant  from  the  king,  all  written  with  his 
uwn  hand,  to  that  efiect :  and  when  the  king 
commands  a  maiter  not  contrary  to  law,  truly 
1  (said  he)  do  conceive  it  both  contrary  to  law 
and  conscience  not  to  yield  him  all  due  obedi- 
ence. For  the  Proof  bi  ought  against  him,  there 
was  nothing  seemed  to  be  of  any  moment  but 
the  Words. 

For  the  first  Words,  <  That  he  had  called  all 

*  th«  aation  IUb#if  and  Traitors,'  he  »aid  there 


was  no  Proof  at  all,  nor  indeed  could  there  bt 
any  :  for  if  I  had  said  it,  (qnotli  be)  I  bad  l)eeu 
perfectly  out  of  roy  wits;  and,  lie  thanked 
God,  such  irrational  speeches  used  not  to  es- 
cape  him.  He  honoured  that  kingdom  Tery 
much,  because  it  v^as  the  native  soil  of  our 
dread  sovereign,  his  gracious  master;  and  he- 
cause  he  knew  a  part,  yea,  (he  hoped)  the 
greatest  part  of  them  had  been,  and  ever  will 
be,  n^  loyal  and  dutit'ul  to  the  king  as  any  other 
of  his  sultjects  :  and  of  those  too  who  bad  sub- 
scribed that  unhappy  combination,  he  knew  a 
great  many  had  done  it  against  their  beaits 
and  wills,  and  would  be  ever  ready  upon  occa- 
sion to  remonstrate  the  same,  by  adtiering  to 
the  kiuti's  service.  So  that  this  Accasation 
was  nothing  hut  a  wresting  and  perverting  bi» 
words  and  meaning,  of  purpose  to  make  him 
odious,  and  irritate  a  whole  nation  against  him. 

For  the  other  W«)rds,  they  were  proved  only 
by  one  Witness,  which  could  make  no  suffi- 
cient faith;  and  that  witness  too  he  would 
evince,  if  not  of  perjury,  yet  of  a  notable  wis- 
tuke ;  for  he  htui  sworn  positively  that  be  bad 
spoken  these  words  the  10th  of  October, 
whereas  he  was  come  out  of  Ii eland  into  Eng- 
land the  12th  of  Sept.  before,  and  was  at  Loa- 
don  the  31st. 

For  those  that  had  fled  the  kingdom  because 
of  that  Oath,  he  knew  nonesuch  ;  and  if  thev 
did,  they  fled  into  Scotland ;  which  miaht  suf- 
ficiently argue  their  mtentions  and  resolutions. 
For  his  part,  if  they  were  not  willing  to  give 
that  testimony  of  their  loyairy  to  their  prince, 
although  he  had  known  of  their  departure,  l»e 
would  have  been  very  lotli  to  have  kept  them 
against  their  wills,  but  should  have  been  gbdlj 
rid  of  them,  and  have  made  them  a  bridge  to 
be  gone,  rather  than  suy. 

Apiil  5. 

Upon  ^londay.  Master  Whit  lock  proceeded 
to  tiie  'iOth  Article,  and  told  him,  Tint  be- 
cause the  matter  was  inter\'euient,  ft  consinulit 
naturay  tlicy  had  resolved  to  join  the  five  neit 
Articles  together,  because  all  of  them  tended 
to  one  point  or  period  ;  that  is,  to  shew  %%ijtt 
i>ad  design  be  had,  to  have  subdued  the  kn;* 
doras  both  f)f  Kuuland  and  Sootlaud  by  fo:cf 
of  arms,  and  to  reduce  them  to  that  Arbitr.iry 
Government  he  had  Utely  introduced  iuto  ha- 
laud. 

The  Lieutenant  intreated  that  they  woull 
proceed  accordhig  to  tiie  Ortler  prescribed  by 
the  house,  which  was  Article  by  Article;  he 
said,  five  Articles  were  many,  the  matter 
weighty,  his  metuory  treachcfous,  his  judgui«nt 
weak. 

It  %vas  bitterly  replied  by  Master  C/jrftt  That 
it  did  not  become  the  pri»*»i»er  at  the  bar  to 
prescribe  tlM^ni  in  what  way  they  sliould  gj\e  iu 
their  Evidence*. 

The  Lieutenant  modestly  answered,  Thar  iJ 
he  stood  in  his  place,  ije  would  perliaps  crave 
die  like  favour,  unless  his  nbdities  did  furnish 
him  with  more  streu;:th  than  he  could  find  in 
himself:   for  liis  purt^  he  was  contented  tie/ 
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should  proceed  any  way,  ol\vaj»  provided  thf  y 
would  grant  Iiiiu  a  coinpetenl  time  for  replying. 

Thea  IVhitlock  went  on,  und  told  the  Jords, 
That  something  in  th(>$e  Articles  concerned 
the  Scotisb,  something  tlie  English  nation. 
That  which  concerned  the  Scotish  he  reduced 
to  five  Heads : 

1.  That  the  Deputy  had  <nid  at  the  Council- 
Board,  *  That  the  bcots  Dccnands  contained 
'  sufficient  matter  to  persuade  to  an  offensive 

*  war.* 

3.  '  That  the  same  Demands  did  strike  at 

*  the  root  and  life  of  monarchicaj  government, 

*  and  were  only  to  be  answered  hy  tlie sword.' 
"3.  That  he  c«iused  some  Scotish  goods  and 

ships  to  be  seized  on  in  Ireland. 

4.  That  he  had  engaged  the  Irish  porlia- 
nient,  hy  their  Declaration,  in  that  war  agamst 
the  Scots. 

5.  That  by  all  possible  means  he  had  put 
l>ad  thoughts  and  suspicions  into  his  mnjesty 
against  his  Scotish  subjects,  and  laboured  to 
make  a  national  Quarrel  between  them  and 
England ;  which,  if  the  kin{i's  piety  and  the 
prudence  of  better-alFccted  statesmen  had  not 
prevented,  could  not  have  hi  en  soddered  up 
again  without  much  blood. 

Concerning  £n*;land,  his  Speeches  were 
either  before  or  afier  the  Parliameut : 

1.  Before  his  creature  and  bosom-friend  sir 
George  Ratcliif,  he  had  said  to  sir  Robert  Kinv, 
when  he  was  doubting  how  the  king  might 
have  Monies  to  pay  his  Armies,    *That  the 

*  king  had  400,000/.  in  his  purse,  30,000  men 
'  in  the  tield,  and  his  sword  by  his  side  ;  and  if 

*  he  wanted  money  afterwards,  who  would  pity 
«  hirn  ?' 

2.  That  his  brother  sir  George  Went  worth 
had  said  to  sir  Robert  Barington,  upon  the  dis- 
solution of  the  last  Parliament,  '  That  seeing 
'  the  English  would  not  grant  Supply  to  the 

*  king,  it  seems  they  were  weary  of  their  pence, 

*  and  desired  to  be  conquered  a  second  time.' 

3.  That  he  himself,  upon  a  discourse  with 
the  primate  of  Ireland,  had  said,  'That  he  tvas 
'  nauch  of  the  mind  of  those  English  Divines, 

<  who  maintained  it  lawful  fur  a  king,  having 

*  tried  the  affection  and  benevolence  of   his 

*  people,  and  then  denied  their  help,  upon  an 
'  inevitable   necessity  and  present  dnnger  of 

<  the  kingdom,  that  be  might  use  his  Preroga- 

*  tive  for  his  own  Supply,  and  the  Defence  of 

*  his  subjects.' 

4.  To  the  lord  Conway,  in  a  discourse,  he 
bad  said,  *  That  if  the  Parliament*  (meaning 
the  Inst  Parliament)  '  should  not  grant  a  rom- 
'  peteot  Supply,  that  then  the  king  was  ac- 
'  quitte.d  before  God  and  man,  and  might  use 
'  the  authority  put  into  his  hands.' 

5.  That  he  did  say  at  the  Council  Board,  *  If 
'the  Parliament  should  deny  to  help  the  king, 
'  he  would  take  any  orher  way  he  could  for  his 


'  ni«jesty*8  service  and  assistance.' 

His  Expressions  afler  the  Parliament 


were 


two 


*  self  to  lie  over  mastered  bv  the  frowardness^ 

*  obstinacy,  and  stubbornness  of  hi*  people.* 

2.  *  That  if  his  niuje«*iy  pleased  to  <  mploy 

*  Forces,  he  had  sf>uie  in  Irtiand  that  nu^ht 
'  fcerve  to  reduce  this  kingdom.* 

Ti.e  Proofs  for  the  Scots  Particulars  were 
the^e : 

1 .  The  lord  Traquair,  who  was  indeed  very 
favourable  to  the  Lord  Lieutenant,  and  spake 
nothing  to  his  disadvanta<;e  but  what  was  screw- 
ed from  him :  with  much  difliculiy  he  told  them, 
TJuit  when  he  gave  in  the  Demands,  he  heard 
fiim  say,  *  That  it  was  hiah  tinii'  for  the  kinn  to 

*  put  hwnsclf  into  a  pobture  of  war;'  but  that 
(ir?tnll  the  council  of  Enulonfi  said  the  same  as 
wlII  as  he.  2ndly,  That  it  \%as  a  doul^le  suppo- 
sition:  L  That  the  Demands  were  tndy  given 
in.  2.  That  there  was  no  other  rt'inedv  left  but 


1.  '  That  the  Parliament  had  forsaken  the 
'  king,  and  that  the  king  bhould  not  suffer  bira- 
YOU  III. 


arm'!,  to  reduce  them. 


2.  The  earl  of  Morton's  testimony  (being 
sick  himself)  was  produced,  and  it  was  one  and 
the  same  with  the  Article. 

3.  Sir  Henry  Vane  was  exan)ined,  who  de- 
clared, That  he  had  heard  the  Lieutenant  to  ad- 
vise the  king  to  an  Offensive  War,  when  his 
own  judgment  was  for  a  Defensive. 

4.  The  Testimony  of  the  eai  1  (A'  N'orthiimber- 
land  was  produced,  which  was  the  very  same 
with  sir  Henry  Vane's. 

5.  The  Treasurer  of  England  deposed  the 
same  with  Traquair. 

6.  One  Reane  from  Ireland  told,  That  he  had 
known  ships  seized  on  there ;  hut  by  w  hose  pro- 
curement or  warrant,  he  knew  not. 

To  the  Articles  about  England  : 

1.  Sir  Robert  King  and  the  lord  Ranolagh 
deposed  the  same,  That  sir  Robert  King  and 
the  lord  Rauelagh  had  heard  sir  George  Rat- 
cliff  speak  tho^e  *vords  in  the  Article. 

2.  Sir  Robert  Barington,  of  sir  George  Went- 
worth. 

3.  The  Primate's  Testimony  (who  is  sick) 
was  the  same  with  the  Article. 

4.  The  lord  Conway  deposed  the 'same  with 
the  Article. 

5.  Sir  Henry  Vane  depos*»d,  he  had  heard 
those  words  spoken  at  the  Council  Board. 

For  the  Words  spokt  n  after  the  Parliament : 
To  the  first,  sirTho.  Jermyne,  lord  New hnri!, 
carl  of  Bristol,  earl  of  Holland,  were  examined, 
Bristol  did  mince  the  matter,  but  Holland's  tes- 
timony was  express,  because  of  the  exceciimg 
great  love  he  carried  to  the  man. 

For  I  he  last,  which  were  iht^most  dangrrnus 
Speeches,  (aViout  reducing  of  this  king«hmi) 
there  was  only  sir  Henry  Vane's  testimony  ;* 

*  **  The  ruin  that  last  act  brought  to  the  king 
was  irreparable ;  for,  besides  that  it  served  their 
turn  (which  no  question  they  .had  discovered  be- 
fore) to  prove  those  Words  against  the  earl  of 
Strafford,  which  sir  Harry  Vane  so  punctually 
remembered  ;  and  be^iidc?,  that  it  was  ma  iter 
of  horror  to  the  counsellors,  to  find  that  they 
might  be  arraigned  for  every  rash,  every  incon- 
siderate, every  impetious  expression  or  word 
they  had  used  there ;  and  so  made  them  more 
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who  declared  only  thus,  That  he  had  heard  ei- 
ther those  wordSy  or  the  like. 

Here  sotne  of  the  Lieutenani's  friends  shewed 
themiielves  : 

1.  The  lord  Sovil,  who  dcwrcd  of  sir  Henry 
Vane  to  know  whether  he  said  •  their,*  or  *  this/ 
or  *  that  kingdom  ;*  and  withal  said,  It  was 
very  hard  to  condemn  a  man  for  Treason  upon 
sucn  petit  circmnstances. 

2.  The  earl  of  Scmthampton  desired  to  know, 
whether  sir  Henry  Vane  wotild  swear  those 
words  positively  or  not.     Sir  Henry  Vane  said, 

engaged  to  seivile  applications :  it  batiished  for 
€ver  all  future  freedom  from  that  board,  and 
those  persons,  from  whom  his  majesty  was  to 
#ypect  advice  in  his  greatest  streights ;  all  men 
satisfying  themselves,  *  that  they  were  no  more 

*  obliged  to  deliver  their  opinions  there  freely, 
*when  they  might  be  impeached  in  another 

*  'place,  for  so  doing  ;*  and  i  he  evincing  t  his  so  use- 
iiil  doctrine,wa8  without  doubt  more  th6  design  of 
those  grand  managers,  than  any  hope  they  had, 
of  receiviilg  further  information  thereby,  than 
they  had  before. — And  for  my  part  I  must  ask 
leave  of  those  noble  lords,  «vho  after  the  king's 
conscrnt  gave  themselves  liberty  to  be  examined, 
to  say,  that  if  thev  had  well  considered  tJie  oath 
tliey  had  taken  when  thev  were  admitted  to  that 
society,  which  was  *  to  Keep  secret  all  matters 

*  committed   and  revealed  to  them,  or  that 

*  should  be  treated  of  secretly  in  council,'  thev 
would  not  htlve  believed,  tliat  the  king  himself 
could  have  dispensed  with  that  part  of  their 
oath.  It  is  trOe,  there  is  another  clause  in  their 
oath,  that  allows  them  with  the  king's  consent  to 
reveal  a  matter  of  council ;  but  that  is,  only 
what  shall  touch  anotlier  counsellor;  which 
they  are  not  to  do  without  the  leave  of  the  king, 
or  the  codncil.''    Lord  Clarendon. 

The  noble  historian  relates  in  n  lively  manner, 
the  scene  which  took  place  in  the  House  of 
Commons  on  young  sir  Harry  Vanc^s  disclosure 
of  his  having  purloined  his  father's  Papers;  (see 
p.  1457)  and  assigns  the  following  causes  of  old 
5irII.  Vane's  enmity  against  StrsTfbrd  :  "Sir  II. 
Vane  had  not  far  to  look  back  to  the  time  that 
the  Earl  had  with  great  estrnestness  opposed  his 
being  made  Secretary,  and  prevailed  for  above 
a  month's  delay ;  which,  though  it  was  done 
with  great  reason  and  justice  by  the  Earl,  on 
the  behalf  of  an  old  fellow  servant,  and  his  very 
good  friend  sir  John  Coke  (who  was  to  be,  and 
afterwards  was,  removed  to  let  him  in)  yet  the 
justice  to  the  one,  lessenM  not  the  sense  of  un- 
kiiidness  to  the  other:  after  which,  or  about 
the  same  time  (which  it  msy  be  made  the  other 
to  be  the  moi'e  virulently  remembered)  being  to 
bfi  made  earl  of  Strafford,  he  would  needs  in 
that  patent  have  a  new  creation  of  a  barony, 
and  VI  ns  made  baron  of  Raby,  a  house  belong- 
ing to  sir  Henry  Vane,  and  an  honour  he  made 
account  should  belong  to  himself,  which  was  an 
act  of  the  most  nnnccessarv  provocation  (though 
he  contemned  t)ie  man  witli  marvellous  scorn) 
that  I  have  known,  and  I  believie  was  the  chief 
occauoo  of  tbe  loss  Of  his'heiid.*' 


Positively  either  them  or  the  tike.  The  Earl 
replied,  That  under  favour '  those  or  the  like' 
could  not  be  positive. 

S.  The  earl  of  Ckre  desired  to  know  wbst 
could  be  meant  by '  this*  kingdom;  fur  his  part 
(he  said),  he  thought  it  meant  of  the  kingdom 
of  Scotland,  to  whidi  the  word  *  this'  miglit 
very  well  be  relative,  tliat  kingdom  being  only 
mentioned  in  the  preceding  discourte:  and  that 
he  was  the  more  ready  to  be  of  that  opinion, 
because  he  could  not  see  by  what  grammatical 
construction  it  could  be  gathered  from  his 
words,  that  he  meaut  to  reduce  England,  which 
neither  then  was,  neither  is  now  (God  be  thank- 
ed) out  of  the  way  of  obedience,  nor  upon  re- 
bellious courses. 

They  at  last  coDcIoded  the  Charge,  That  the 
Words  were  so  monstrous,  that  to  aggravate 
them  was  to  allay  them;  and  therefore  they 
would  simply  leave  tliem  to  the  JudgmeM  of 
the  Lords. 

The  Lieutenant's  Reply  was, 

That  though  the  heaping  up  of  those  Articles 
had  put  him  to  a  great  confusion,  yet  he  would 
endeavour  to  bring  his  Answer  into  tht  best 
method  he  could ;  and  first  he  would  reply  to 
the  Proof,  then  add  something  in  general  for 
himself,  in  what  a  hard  taking  and  latnentable 
condition  he  was,  to  have  his  private  discourses, 
bis  most  intimate  and  bosom  friends,  searched 
and  sifted  to  the  least  circumstance,  that  be 
might  seem  guilty  of  that  Which,  by  God's  a$f 
sistance,  he  should  never  be. 

To  the  lord  Traquair*^  and  the  deputy's  De- 
positions, he  thought  their  Proofs  did  not  much 
stick  upon  him.  For  upon  the  Suppobitioss, 
1.  That  the  Demands  were  true;  Sr.  Thatdiey 
were  not  justifiable ;  3.  That  no  other  course 
could  prevail :  He  could  uot  see  what  other 
advice  he  could  possibly  give  the  king,  than  to 
put  himself  into  a  posture  of  war,  especially 
seeing  then  there  were  frequent  reports  of  the 
Scots  invading  or  entering  into  Englsmd ;  nor 
was  he  of  any  other  mind  than  all  the  re^t  of 
the  Council-Board. 

For  that  of  Morton's,  he  doth  not  positifcly 
remember  the  Words,  but  if  the  Demands  were 
read,  perhaps  they  would  imply  nothing  Icis ; 
and  if  so,  how  otherwise  to  be  answered  but  hy 
the  sword,  and  Other  means  being  first  essayed, 
which  is  ever  to  be  supposed  ? 

For  sir  Henry  Vane's  and  NorthUfflherland's 
Testimony,  about  persuading  of  an  offeDsive 
war,  he  said.  He  reitiembered  it  very  well,  and 
thought  it  as  free  for  him  to  gi^Te  his  opinion  for 
an  offensive,  os  they  for  a  defensive  War;  Opi- 
nions, said  he,  if  they  be  attended  with  obsti- 
nacy or  pertinacy,  may  make  ah  heretic,  but 
that  they  ever  itoade  a  traitor,  he  never  bcird 
it  till  now  :  nor,  under  favoUr,  ^hoald  I  he  an 
hetctic  either  (said  he) ;  for  tt  I  Was  then,  f o 
am  I  now,  most  willing  to  aAnowledge  tty 
we)eikness,  and  correct  my  efrots,  wBereof  no 
man  hath  more,  or  is  more  sensible  oi  tbein, 
than  I  tnyself;  yet,  if  thdt  (pinion  ofi«»ine  had 

be^h  followed^  it  rta!||ht'perlnqi9lttve^)«a  ^ 
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9oine  Mooej,  said  he,  «nd  lome  rtpnitation  too, 
of  wbicb  we  have  beea  prodigal  ?nougb. 

For  the  last,  about  the  Sbipi,  it  proves  no- 
Uiius  :  but  he  would  willingly  confess,  that  some 
»hips  w«re  there  detained,  and  that  bv  himself 
nnd  hif  own  direction,  as  Vice-Adminu  of  Can- 
uaught,  but  it  was  at  the  command  of  the  Lord 
Admiral  the  earl  of  Northumberland ;  and  pro- 
duced liis  Letter  to  that  purpose. 

To  the  English  Proof:  He  marvelled  tnuch 
how  sir  George  RatcliiT's  words  could  be  put 
upoi|  hiin ;  Sir  George,  though  alledged  to  be  bis 
bpsom-friendy  yet,  bad  thoughts  of  his  own,  and 
lie,  the  earl,  might  have  other  thoughts  in  his 
bosom,  and  us^  other  expressions  than  sir 
George  RatclifF:  No  man,  said  he,  can  com- 
mit Treason  by  his  Attorney;  and  should  I,  by 
my  friend  sir  George,  as  by  a  proxy  i 

For  his  Brother,  he  never  knew  him  before 
so  rash  ;  but  that  was  nothing  to  him,  except 
tbev  could  prove  a  nearer  identity  than  nature 
baa  instituted,  and  that  his  brother's  Words 
and  his  were  all  one  :  yet  withal  he  conceived, 
that  his  l>rother*s  words  might  be  very  well  un- 
derstood of  the  Scots  conquering  Eneland,  but 
not  at  all  of  the  Irish ;  and  so  he  wished  with 
all  his  heart,  that  he  had  not  spoken  something 
which  is  like  a  prophecy. 

To  the  Primate's  Testimony  (with  all  rever- 
ence to  his  integrity  be  it  spoken),  he  is  but  one 
witness^  and  in  law  can  prove  nothing :  Add  to 
this  (said  he),  that  it  was  a  private  discourse 
between  him  and  me,  and  perhnps  spoken  by 
me  ienlcndi  gratia ;  and  how  far  this  should 
be  laid  to  a  man's  chai^,  let  your  lordships 
judge. 

Yea,  this  seems  to  me  against  humanity  it- 
self, and  will  make  the  society  of  men  so  dan- 
ferous  and  loathsome  to  us,  that  our  dwelling- 
oases  will  be  turned  to  cells,  and  our  towns  to 
desarts :  That  which  God  and  nature,  our 
Tongues,  have  bestowed  upon  us,  for  the  greater 
comfort  of  venting  our  own  conceptions,  or 
craving  the  advice  of  wiser  and  leariieder  men, 
should  become  snares  and  burdens  to  us,  by  a 
curious  and  needless  fe«r ;  yet  if  my  Words  be 
taken,  said  he,  with  all  that  went  before  and 
followed  after,  I  see  no  danger  in  it. 

To  the  lord  Conway  I  may  reply  the  same, 
with  this  Addition,  That  it  is  a  \tty  natural 
motion  for  a  man  to  preserve  himself;  every 
creature  hnth  this  privilege,  and  shall  wo  deny 
it  to  monarchy,  provided  this  be  done  in  a  law- 
ful, though  in  an  extraordinary  way?  This 
grain  of  salt  roust  be  added  to  season  all  my 
discourse. 

To  that  of  sir  Henry  Vane,  of  ofTering  my 
Service  to  the  king,  I  thank  him  for  the  Testi- 
mony, and  think  he  hath  done  me  much  ho- 
nour thereby ;  but  if  he  or  any  body  else  do 
suspect  that  his  mi^esty  will  employ  me  in  un- 
lawful enterprizes,  I  shall  think  them  more  lia- 
ble to  the  charge  of  Treason  than  myself. 

To  the  subsequent  Testimonies,  I  shall  not 
Aecd  to  wresde  about  them  much,  only  the  last 
of  sijr  Henry  Vane's  pincbei,  and  lies  sore  upon 
tae;  but  to  th«t  vhich  the  ead  of  Clare>  iwd  I 


thank  him  for  it,  hath  «Aid  already,  give  me 
leave  to  add  this,  That  the  Testimony  of  on^ 
man  is  not  a  suftcient  Witness,  nor  can  a  msn 
be  accused,  much  l^s  condemned,  of  Treason 
upon  this ;  and  for  that  read  the  Stat.  Hen.  7, 
19,  and  of  £dw.  6,  5, 

Now,  my  lords,  (said  he)  to  give  you  further 
satisfaction,  I  shall  desire  all  the  Ijords  of  the 
Council  which  were  then  present,  only  to  the 
number  of  eight,  may  be  examined  whether 
they  heard  these  Words  or  not;  for  the  Arch- 
bishop and  sir  Francis  Windebank,  they  cannot 
be  had;  sir  Henry  Vane  gives  the  Testimony, 
I  <leny  it ;  (our  only  remain. 

1.  The  earl  of  Northumberland's  TestimoDjy 
wliich  was  read,  had  declared  expressly,  that  he 
had  neyer  lieard  those  Words,  nor  any  like 
them,  from  the  lord  Strafford,  but  he  spake  with 
great  honour  and  regard  to  the  kingdom  of 
England, 

3.  The  marquis  Hamilton,  who  declared 
upon  his  oath,  that  he  had  never  heard  such 
words,  but  that  he  had  heard  the  Lieutenant 
often  say,  that  the  king  was  to  rul^  his  royal 
power  candide  et  caste ;  that  it  would  never  be 
well  for  this  kingdom  till  the  prerogative  of  tlie 
Crown  and  the  Privilege  of  the  Subject  went 
in  one  place  together ;  and  that  Parliaments 
were  the  happiest  way  to  keep  a  correspond- 
ence between  the  king  and  people. 

The  very  same  was  delivered  by  the  Lord 
Treasurer,  and  the  lord  Cottington. 

Now,  my  lords,  you  may  marvel  how  these 
Words  rested  only  on  the  ears  of  sir  Henry 
Vane :  but,  my  lords,  (said  he)  that  I  may  re« 
more  ail  scruple  from  you,  I  will  make  i^  evi- 
dent, that  there  was  not  the  least  intention  that 
the  4rish  Army  should  set  a  foot  in  England ; 
and  then,  I  hope,  you  will  conceive  tliat  I  had 
no  meaning  to  reduce  this  kingdom. 

This  he  made  clear  by  the  Testimony  of  Nor* 
thambrrfand,  the  Oaths  of  marquis  Ilamiltoo, 
lord  CotdngtoB,  Lord  Treasurer,  sir  Thomas 
Lucas,  who  only  were  privy  to  that  matter. 

For  other  of  my  Words,  my  lords,  (said  he) 
I  desire  you  would  not  tnketh^kn  by  halves;  if 
so,  who  should  be  free  frpm  treason;  Cer- 
tainly, if  such  a  precedent  take  foodn^^  Wes^ 
minster-hall  shall  be  more  troubled  with  trea- 
son than  with  common-law;  look  therefore 
to  the  antecedents  and  consequents  of  my 
Speeches,  and  you  shall  find  the  state  of  the 
question  dearly  altered :  the  antecedents  were 
upon  an  absolute  or  inevitable  necessity,  upon 
a  present  invasion,  when  the  Remedy  ol  a  pania- 
ment  cannot  be  expected ;  the  consequentSi  ier 
the  Defence  of  the  kingdom,  which  accounts 
afterward  to  the  parliament.  The  qualifica** 
tions  too  in  a  lawful,  convenient,  and  ordinaiy 
way,  so  far  as  the  present  necessity  can  permit. 
Add  but  these,  and  which  of  you  are  not  of  o^ 
mind?  Is  the  king  endowed  vvitb  no  power  from 
the  Lord  ?  Is  he  not  *  poblicus  inspector  regoi?' 
Stands  it  not  him  in  band  to  do  something  on 
present  necessities? 

And  that  these  were  his  words,  he  oAen 
proj.ed^  over  and  ovyr  agahi^  by  tbii  marquis^ 
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by  the  Lord  Treasurer,  Cotiinnton,  sir  Tho. 

My  lords,  ivlmt  T  K:^ve  kept  lo  the  last  Csaid 
he)  16  this,  and  I  would  inirenc  }ou  seriously 
Uf  think  ot"  it:  liix  n»an*s  table,"  h.s  bcH,  his 
house,  his  hrotlicr,  his  friends  (and  that  too 
ottf  r  they  hnve  given  an  oath  ot'sccrery)  are  to 
be  nicked  to  lind  out  Treubon  Rjraiu^t  him,  \Tho 
never  kucw  what  it  mcaiii,  wlmt  earihly  n»an 
fchall  pass  tree  from  tnasun  r  Let  my  misfor- 
tune, my  l^.nls,  be  your  ad\et(isement :  your 
wiije  ancestors  were  glad  to  put  bands  and 
hmits  to  this  Jion,  'I'rodboa  j  if  you  give  him  fhe 
hirj;e  scope  of  Words  lo  run«;e  into,  he  wdl  at 
hist  puil  yon  or  yours  ail  to  pieces. 

Hut,  my  lords,  1  did  ne^er  think  till  now,  that 
matter  of  Opiuion  should  be  oljected  as  mutter 
of  Treason. 

For,  1.  Opiaions  are  free,  and  men  may 
argue  botU  I'ry  and  CW,  in  all  faculties,  v*ith- 
out  any  stain  of  reputation ;  otherwise:  all  Gon- 
tultati(ms  would  he  vain. 

2.  I  may  be  of  another  Judgment  than  I  de- 
cl?irc  myself,  to  be,  of  opinion,  perhaps,  lo 
gain  better  argnruents  for  the  maintenance  ol 
my  own  grounds. 

3.  Many,  and  myself  oflentimes,  have  pro- 
pounded ray  Opinion;  yet  upon  hearing  better 
Judgments,  have  presently  chans;ed  it. 

4.  We  use  eo  stram  our  Opinions  loo  high 
•omettmes,  that  we  may  meet  in  a  just  motler- 
ation  with  ^hose  wh.>in  we  conceive  in  the 
other  cxtren»ity  to  be  too  low. 

5.  It  is  expres')ly  commanded  by  the  Stat. 
Hen.  Cv  9.  That  tiiou^h  a  man  should  say, 
'the  king  is  not  lauful  heir  to  the  crown, 
*  and  may  be  deposed,'  yet  he  is  not  to  be 
charged  with  Treason,  hut  only  with  Felony  ; 
and  1  liope,  my  lords,  those  Words  are  of'  a 
more  transcendent  and  superlative  nature,  than 
any  allediTed  by  me  to  be  spoken.  But, 'my 
lords,  (said  he)  lay  it  to  your  hearts,  it  must 
come  to  you ;  you  and  your  posterity  are  they 
whom  God  and  nature,  birth  and  education 
have  fitted  to  beautify  the  royal  throne,  and  to 
ftuscain  the  weighty  affairs  of  the  kingdom  ;  if 
to  give  your  Opinions  in  poUtical  agit»lions 
•hou!d  be  accounted  Treason,  who  will  be  wil- 
ling to  serve  the  king,  or  what  a  dilemma  are 

•you  in  ?  If,  being  sworn  connseliors,  you  speak 
pet  your  minds  freely,  you  are  convict  of  Per- 
jury; if  you  do,  perhaps  of  Treason.  What 
detriment,  nhat  incoramodity  shall  full  to  king 
Und  kingdom,  if  this  be  permitted  !  which  of 
you  hereafter  will  adventure,  yea  dare  adven- 
ture so  much  as  to  help  by  your  Advice,  unless 
you  he  weary  «)f  your  lives,  your  estates,  your 
po5t?nty,  yea  your  very  honour?  Lot  me  ne^er 
live  longer  th<in  tt)  see  this  confusion— yea,  1 
may  s^y  it,  tU\s  inhumanity  in  England.  For 
my  part  (my  hirds^,  I  here  confess  mvtelt;  I' 
ever  have,  and  ever  thall  speak  my  opinion 
freely  in  any  thinaj  that  may  concrrn  tiie  h.,nour 
atid  safety,  either  of  my  gr.iciuus  kini^  or  my 
•  dear  country,  tnough  the  svvord  be  tivo-edced ; 
feiring  rather  ilim  that  killeth  liie  soul,  than 
himwnobe  ;uwQrrcaciiei  only  to  the  body. 


Nor  do  I  see  how  I  am  culpable  of  Treason, 
unless  it  be  treason  for  not  bein^  infallilile: 
and  if  it  be  so,  my  h)i'ds,  you  ha\e  this  ras  of 
mortality  before  you,  loaden  with  many  infinni- 
ties ;  though  you  pull  this  into  shreds,  yet  tk-re 
is  no  great  loss;  yea,  there  may  be  a  grtat 
gain,  if  by  the  sante  I  may  seem  to  have  dartd 
too  far,  to  give  a  tesiim<iny  to  the  world  of  an 
innocent  conscience  bowarda  God,  and  a  reso- 
lute loyalty  towards  my  prince  (which  l»a>c 
ever  been  my  only  pole-stars  in  the  »!»'>« 
course  of  my  life) :  and  if  by  spilling  of  mine. 
there  be  not  a  way  found  how  to  trace  out  lU 
blood  of  the  nobility  (which  I  hope  your  lonl- 
ships  will  look  to),  there  is  no  disadvantage  M 
all  sutitre<<  by  the  loss  of  me.  (You  have  ba 
very  words  at  near  as  (  could  recollect.) 

Tuesday  was  a  day  of  rest. 

April  7. 
Upon  VVedue«day  Whitlock  charged  tin.?: 
That  the  precediug  Articles  were  of  so  h  gt. » 
consequence,  and  of  so  transcendent  a  natu'e, 
that  nothing  wanted  to  make  up  the  pcnln 
measure  of  tiie  most  horrid  treason  and  nioc- 
strous  attempt  that  ever  by  a  native  wss  lo- 
tended  against  his  king  and  country,  by  pui*  j^ 
these  designed  projects  into  execution;  Muuii 
had  undoubtedly  hap|>eoed  to  the  ruinaoU  a^b* 
version  both  of  Church  and  State,  had  not  the 
clemency  aud  goodness  of  the  prince,  and  the 
piety  and  carefulness  of  the  well-affected  pttri, 
timou^ly  foreseen  and  prevented  the  samt. 
that  still  the  principles  of  tyranny  and  op't^.ts- 
sion  had  lodged  witluii  his  bosom,  andihefciure 
had  bur<»i  forth  into  the««e  Expressions  and  Ad- 
vices contained  in  the  following  Artidt^; 
where  first  in  tlie  Twenty-Fifth  they  thirled 
him  with  three  things  : 

1.  That  he  had  advised  the  king  to  a  rig>^ 
rous  and  unlawful  exaction  of  Ship-Moncy. 

2.  That  he  had  given  counsel,  Tliat  if  tne 
Sheriffs  should  deny  their  best  endeavours  and 
assistances  to  that  effect,  they  should  be  not 
for,  and  be  fined  and  imprisoned  by  die  btaf' 
Chamber. 

3.  That^vhen  the  aldermen  of  London  h.a  I 
in  all  humility  represented  the  caoses  wh}  the  i 
Ship-Money  could  not  be  collected  amunr«( 
them,  and  had  given  in  ttie  Reasons  wiiv  thej 
refused  to  give  in  a  list  of  their  Names,  witsiii 
their  city,  who  were  able  to  afford  the  haas- 
Money  ;  he  in  a  conteaiptuous  and  tyranniVai 
inanner,  in  the  face  of  the  Council-Board,  bad 
said  to  the  king ;  <  Sir,  tliese  men,  because  ot 

*  their   obstinacy  and  fro  ward  ness,   deser^tai 
'  very  well  to  be  fined »  ransomed,  and  laj.d  ^J 

*  the  heels;  and  it  will  never  t;o  ivell  with  \oor 

*  eei'vice,  until  some  of  them  be  hanged  up  t^r 
^  examples  to  others.* 

The  Proofs  were  these : 
1.  The  bishop  of  Lcmdon  Lord  Trea<nrer, 
who  declared,  That  he  remembered  tlie  Wordj 
very  well,  that  the  Lord-Lieutenant  had  adujol 
the  king  to  cause  the  Ship-Mooe^  to  he p- 
thered  m;  but  he  remembered  withal,  "«t 
both  himself  and  all  the  Council  bad  done  w 
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like ;  and  that  it  was  upon  a  prCBent  necessity, 
and  delect  of  Money  for  entertainiuj^  the  Army, 
which  (the  condition  of  the  times  considered) 
they  Sill  cunceived  was  by  any  means  to  be  kept 
on  foot. 

2.  Alderman  Wiseman  declared,  that  upon 
an  humble  Remonstrance  made  to  the  Council- 
Board/tbe  City  would  take  it  ill,  if  aTax>Roll 
should  be  delivered  of  their  estates  who  were 
thouglit  able  fur  the  Loan-Mouey;  the  lord 
Straft'ord  said, They  ought  to  be  fined,  ransomed, 
and  laid  by  the  heels :  but  for  words  of  hang- 
int;  then>  up,  he  heard  not  at  all. 

3.  The  earl  of  Berkshire  declared,  That  the 
lord  Strafford  had  said,  That  upon  tlie  refusal 
of  such  a  Service  enjoined  by  the  king's  pe* 
reniptory  command^  it  was  his  opinion  they 
might  be  fined. 

4.  Alderman  Garzoay  attested  the  preceding 
Words  ;  and  withal  added,  tliat  the  Lord  Lieu- 
tenant, to  his  best  remembrance,  had  said,  '  It 
'  were  well  for  the  king's  service  if  some  of  them 
•  were  hanged  op.' 

They  closed  the  Charge,  That  by  such  undu- 
tiful  Expressions  he  had  injured  the  propriety 
of  the  Subject,  and  had  put  such  discontent 
upon  tlie  City,  that  they  were  the  less  willing 
upon  any  occasion  to  concur  for  the  advantage 
•f  the  king's  service. 

The  Lieutenant  replied, 

l.»Tliat  though  all  the  Charge  were  in  the 
most' strict  and  rigid  way  or  sense  verified 
ugainst  him,  yet  he  could  not  conceive  by  what 
interpretation  of  law  it  could  be  reached  home 
to  Hiuh-Treason :  and  to  that  common  objec- 
tion (that  the  Treason  was  not  individual,  but 
accumulative),  be  replied,  That  under  favour, 
he  thought,  talking  in  that  manner  were  as 
much  as  to  say,  no  Treason  at  all.  Because,  1. 
Thut  neither  in  Statute  Law,  Common  Law, 
nor  Prartice,  there  was  ever  till  this  time  heard 
of  such  a  matter  as  accumulative  Treason,  or 
a  Treason  by  way  of  consequence;  but  thalit^ 
is  a  word  newly  coined  to  attend  a  charge  newly 
invented,  such  an  one  as  never  was  before.  2. 
That  Treason  was  a  thing  of  a  simple  and  spe- 
^  ciiicative  nature,  and  therefore  could  not  hie  so 
by  accumulation :  but  either  must  be  so  in  some 
or  either  of  the  Articles,  or  else  could  not  be 
so  at  all.  S.  He  did  conceive  that  it  was 
against  the  first  principles  of  nature,  and  false, 
That  an  heap  or  accumulation  should  be,  and 
not  be,  of  homogeneous  things ;  and  therefore 
that  which  in  its  iirst  being  is  not  treasonable, 
can  never  confer  ro  make  up  an  accumulative 
treason.  Cumulus^  an  Heap  of  Grain,  so  call- 
ed, because  every,  or  at  least  some  of  the  in- 
dividual?, arc  grain ;  if  otherways,  an  heap 
it  may  be,  but  not  an  heap  oi^  grain.  Just 
so,  perhaps,  these  Articles  may  make  up 
au  heap  of  felonies,  oppressions,  errors,  mis- 
demeanors, and  Such  like  (and  to  the  thing 
itself  I  shall  give  an  answer,  when  under 
that  name  they  shall  he  charged  against  me) ; 
but  they  can  no  ways  confer  to  the  making  up 
ofTreason,  unless  some,  at  the  leait,  be  Treason 
in  the  individual. 


3.  That  the  Testimonies  brought  against  kin 
were  all  of  them  ^single,  not  two  one  way;  and 
therefore  could  not  nutke  faith  in  matter  of 
debt,  much  less  in  mutter  of  lite  and  death ; 
yea,  that  it  was  against  the  statute  expressly, 
to  impeach  a  man  of  High  Treason  under  the 
evidence  of  two  famous  Witnesses,  much  less 
to  adjudge  and  convince  him  upon  attestation 
of  one. 

3.  To  the  Lonl  Treasurer's  Testimony,  be 
did  with  all  liis  heart  condescend  unto  it ;  bul 
upon  these  grounds  only.  That  tbere^  was  a 
present  necessity  of  money  ;  that  all  the  Coun- 
cil-Board had  so  voiced  with  him,  yea,  befor* 
himself,  and  he  always  thought  it  presumption 
in  a  man  not  to  follow  the  wiser  and  more  judi- 
cious :  and  that  there  was  then  a  Sentence  dk 
the  Star-Cham  her  for  the  right  of  paying  Ship- 
Money.  For  his  part,  he  would  never  be  more 
prudent  than  hia  teachers,  nor  give  judgment 
against  the  Judges.  And  therefore  he  thought 
it  not  far  amiss  to  advise  the  king  for  the  col« 
lecting  of  that,  which  by  law  was  his  own,  in 
such  a  present  and  urgent  necessity.  And  al- 
though his  opinion  (and  it  was  no  more)  bod 
been  amiss,  he  hoped  that  though  in  case  oi 
Religion,  being  attended  with  stubbornness  and 
pertinacy,  it  ipight  come  home  to  Heresy,  yet 
m  his  case  opinion  could  not  reach  so  far  as 
Treason;  unless  it  be  Treason -for  a  man  to 
speak  his  judgment  freely,  when  he  is  upon  hi& 
oath  to  do  live  same. 

4.  For  the  Words  about  fining,  be  had  al- 
ready ickNOwledged  them  in  his  general  An- 
swers to  be  true;  but  with  these  ijualificft- 
tions,  that  it  was  his  Opinion  only^;  that  it 
wiis  upon  the  refusal  (as  be  conceived)  of  a 
just  service  that  he  had  spoken  them,  by  no 
means  to  prejudice  tl>e  citizens,  but  to  make 
them  the  more  quick  and  active  in  the  king's 
ser%'ice ;  that  no  ill  consequence  happened  upoti 
them;  tliat  they  wera  words  might  have  b!^n 
spared  indeed,  but  ionocently,  though  suddenly 
spoken,  which  he  hoped  might  proceed  from  a 
man  of  such  a  hasty  and  iucircumspect  humour 
as  himself,  ^made  so  both  by  nature  and  his 
much  infirmity  of  body)  without  any  mind  at 
all  to  treason;  and  that  if  all  choleric  expres- 
sions of  that  nature  should  be  accounted  trea^ 
sonabla,  there  would  be  more  suits  of  that  kind 
fly  up  and  down  Westmintser-Hall  than  com- 
mon-law. 

5.  To  those  Words  attested  by  the  Alder- 
men, he  positively  denied  them;  and  hoped 
they  should  never  rise  up  against  him  in  judg- 
ment, because  the  testimony  was  single,  and 
not  positive,  but  only  to  his  best  remembrance; 
and  that  it  was  exceeding  strange  that  no  man, 
neither  of  the  council  or  any  other  alderman, 
were  so  quick  to  observe  them,  butonly  alderman 
Garway;  which  he  thought  sufficient  to  nullify 
that  single  testimony,  except  he  could  demon- 
strate himself  to  have  some  rare  and  singular 
faculty  of  hearing. 

In  the  close  he  desired  the  I/)rds,  from  his 
mbfortune,  to  provide  for  their  own  safety,  and 
seriously  to  consider  what  a  way  was  cfaaikad 


to  wield  Uie  great  aUsirs  o(  the  kingdom)  kImuIiI 
be  anugned  and  KDtenced  u  imton. 
'   Tbca  thej  went  to   ibe  26ih   Article  and 
cbarged  thus: 

Tliat  tbelord  SlraflTonl,  having  by  his  nicked 
Advices  exhausted  the  king's  Trensurr,  did 
also  counsel  him.  1.  To  iiuhase  the  Coin  by 
an  allay  of  Copper-mo oej.  a.  To  seiie  upon 
mil  the  Bullion  in  the  Mint.  3.  Thu  in  dis- 
coiirK  with  some  or  the  Aldermen  about  chat 
liusiness,  he  had  said,  Tlie  ciiy  was  morcreody 
to  countenance  and  relieve  the  rebels  than  the 
king;  and  that  the  king  of  France  did  use  to 
manage  such  baiinesses,  not  by  eotreatiea  or 
recjuesU,  but  by  sending  Tuj  tb  In*  commistories 
tu  take  account  of  mens  estates,  accompanied 
witb  troops  ot'h'irses. 

The  Proofs  were : 

1.  Sir  Thomai  Eduardi,  who  declared,  That 
in  discourse  with  the  lord  ScrafTi'rd,  having  re- 
motisuiited  unto  him  that  their  goods  were 
Hized  on  bejoiid  seas,  because  of  ilie  money 
ttkea  out  of  the  Hint,  be  t«ld  faitn,  '  That  if 
'  the  Londoners  wiSered  it,  it  was  dEservedly, 
'  because  they  had  reliised  the  king  a  am^l 

*  I«aii  of  Money  upon  good  tecuriiv ;  and  that 
'  he  thought  thein  more  ready  to  help  the  rebels 

*  than  the  king/ 

8.  Mr.  Pabaer  declared  tliat  he  spake  some- 
thing about  ihs  king  of  France;  hut  whether 
with  rejatioii  to  England,  or  not,  he  did  not  i«- 
member. 

3.  Sir  WiUiam  Parkue  otteMed  in  the  uune 
words;  andwiihd,  tbatthelordCottiagton  was 
then  present,  and  could  declare  the  wbola  busi- 

4.  Sir  Ralph  Trttmaa  declared,  that  w  a 
disooune  with  the  lord  StroAord  he  bad  said, 
tiiat  the  terTaats  in  the  Mint-Houie  would  re- 
iaae  to  work  the  Copper-Money;  tud  he  re- 
plied, '  That  then  it  w.ie  well  to  send  those 
'  Seriatits  to  the  House  of  Correction.' 

They  ck»sd  the  Charge,  Tliat  by  such  un- 
dtftiful  Counsel  and  Wotiis,  ha  had  given  more 
thaii  sufficieat  proof  of  his  design  and  purpose 
to  aufadue  this  kiogdoa,  And  subrgrt  the  fundi- 
nmul  law  and  privileges  of  the  aauie. 

The  Lieutenant's  Reply : 

1.  That  he  eipected  some  Proofs  about  the 
two  first  partioulars,  but  did  hear  of  none ;  and 
that  it  was  no  siaall  disadvantage  to  Uiin  to  be 
charged  with  a  great  many  odious  crimes  by  a 
Book,  printed  aadflying  fram  hand  to  hand 
tloough  the  whole  kinedotu,  jet  when  they  csme 
to  prove,  there  should  be  no  auch  thing  laid 
■punK  bin, 

5.  About  theSpceche*  :  HeingenuouslycoD- 
fcMed,  that  some  such  ^nguiiglit  perhaps  have 
■scaped  tbe.door  of  his  lipj,  when  he  taw  their 
backwaidneM  to  hit  majesty's  lervioe;  and  as 
the  times  were  then  canditioued,  he  did  not 
tbialt  it  much  amist  to  call  that  FaciioD  by  the 
iMme of  Rebels;  hut  be  4bou^t  he  had  abun- 
4laat^[t•t■tfi•dA>Itbat«1«^«gfat(if  it«a«any) 


the  prrrs,  expressed  hiiuKlf  to  th 
'  the  Londoner!)  had  tuC6cienlly  made  np  ^1 
'  tlieir  delays  hitherto  by  their  •ct^ibaiihe 
'  king  was  obliged  to  their  furwardncu;  and 
'  that  he  hioiself  should  he  as  ready  to  tervc 
'  them  as  any  poor  gentlemao  in  EokI^iI.' 
About  the  other  Words,  be  said.  That  beini  iq 
conference  uiih  snine  of  the  Loudoners,  lIicr 
cam*  At  thai  tinte  tu  his  bands  a  I^rer  Frum 
the  earl  of  I*icester,  then  at  Paris,  whiiiin 
were  (he  Gazettes  inclosed,  reporting  that  ibe 
Cardinnl  had  giien  some  such  Order,  u  u> 
levy  Money  by  forces.  This  he  aaid,  he  onij 
told  the  lord  Cotiin^Loo  Kanditig  by,  uttitiw 
the  least  application  or  iiilenuun  conceriiio; 
the  Riiglitfa  aSiiira.  Cotiingtoo  being  examiuEJ 
upon  iliis,  declared  tfaes^me  in  the  sameinaDDtr. 

3.  To  sir  Ralph  Freetnau,  be  «aLd,  Thii  Ha 
tfilimony  did  not  concern  the  Chaise  >t  all; 
nor  did  he  think  any  thing  amiss  in  it,  thougb 
lie  had  said  it;  If  the  servants  of  tin  Muitn- 
fused  to  work  accotdioi  to  direcuoiii,  tliej  did 
deserve  the  House  of  Correction  ;  nor  vni  ii 
ireaaonable  to  tay,  the  king  laight  use  tldi 
bouse  for  ihe  correction  of  his  aervantt,  as  ocli 
as  any  man  in  the  city  for  theira. 

4.  He  said  that  tijm  wat  no  great  likdiboMl 
that  he  had  coKtmitted  real  acts  of  Ti^uosi 
when  his  adveiw  party  was  content  to  irifie 
away  to  much  time  about  Word* ;  neither  eu 
there  any  treason  in  them,  though  they  bsd 
been  fully  verified :  and  therefore  in  thot  (u  a 
all  other  Articles)  be  reserved  a  power  for  tin 
couohI  to  dispute  in  matter  of  law. 

Theytvent  to  the  S7th  Article,  and  chat|e<l 
thui:  That  immediately  afler  his  appoiatnKiit 
to  be  Lord-Lieutenant  of  the  Army  here  in  Eng- 
land, he  shewed  what  principles  of  Aibiltv)- 
Government  liirked  within  tut  bov'ta ;  for  l>; 
his  own  immediate  authority,  witlmul  siul 
against  law,  be  had  laid  an  impott  of  munti 
upon  tlie  king's  subiects.  Where  they  meotiot 
tJiree  Purticulart; 

I.  That  be  had  imposed  Si.  per  dim  upoo 
the  county  ofYurk,  for  eiifertaining  the  TtBintd- 
Band*  there  one  whole  mooth. — a.  'fhst  lie 
had  tent  out  Warrants  for  collecting  the  ssmt, 
and  tlireateued  to  imprison  such  as  sho'dd  re- 
fuse to  pa  v.— 3,  That  he  said.  That  itwBs» 
crime  nigh  to  the  crime  of  Hiith-TreaEon.  dm 
to  pay  the  eame. — 1-.  They  added.  That  ia  liu 
geiKnil  Replies  he  had  brought  two  liiiDp  bit 
hn  Defence  1  1.  That  this  money  wat  fr«t'J 
and  voluntarily  offered  by  those  in  Yarksliirr- 
9,  That  the  Great  Council  of  the  peers  li»J 
(luiice  of  the  wtme. 

'io  the  fii^t  (hey  answered.  That  ■  Peliiiw 
was  indeed  preferred  by  the  Yorkthire  mes, 
and  a  tDoiilli  s  fay  offered  ;  hut  that  the  hud 
Straiord  had  refused  to  present  the  tame,  upon 
this  exception  only,  BecauM  to  tbe  tanw  ttej 
bad  petiUcmed  fur  a  Parliament:  whereby ke 
evidewly  deciared  what  Uttle  iDcliiuuioB  be  bad 
to  that  way. 
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To  the  ii^cond,  Ttie?  Appealed  to  all  the  lords 
prchettt,  whether  any 'such  order  did  pass  be- 
fore the  council  oftlie  petts  at  York. 

llie  Prfxifs  were;  !»  A. Warrant  issued  by 
col.  Penny  man  for  this  mone^,  and  another  by 
sir  Ddvrard  Osborne. — 2.  Sir  John  Burrows, 
who  declared  that  he  was  Clerk  to  the  Great 
Council,  but  did  reiuember  of  no  Order ;  and 
witlml  added,  that  it  mieht  have  passed  at  that 
thue  when  he  attended  at  Rippon. — 3.  Mr. 
Dunston,  who  declared  that  lie  had  known 
that  money  ale  vied  by  sopie  inusqueteers. — 4. 
By  sir  William  Ingrain,  who  dedared  that  he 
had  heard  the  Lieutenant  say,  <  That  to  refuse 
'  the  same,  came  nigh  to  the  crime  of  High- 
*  Treason.' 

They  concluded  the  Charge,  That  by  these 
Particulars  it  was  more  than  evident  what  on- 
happy  purpose  and  traitorous  designs  he  had  to 
subaue  this  kingdom,  and  subvert  the  funda- 
mental laws  and  privileges. 

The  Earl  replied,  lirbt,  to  the  Petition^  Tliat 
it  was  true,  a  Petition  wsis  drawn  up  by  the 
Yorkshire  Gentlemen  \  and  as  true,  that  he  had 
refused  *to  present  the  same,  because  of  that 
clause  about  the  parliament.  But  the  matter 
was  thus  :  At  his  majesty's  coming*  to  York,  h 
was  thought  necessary  for  the  Defence  of  that 
Country,  to  keep  the  Trained-Bands'  on  foot, 
because  the  enemy  was  upon  the  Borders ;  and 
therefore  the  kitig  directed  tiim  to  write  lo  all 
the  freeholders  in  Yorkshire,  to  see  what  they 
would  do  for  their  own  defence.. 

The  time  and  place  were  designed  by  the 
king ;  but  the  night  before  the  meeting,  a  small 
nuHiber  convened,  and  tn  a  private  and  factious 
^vay  did  draw  up  that  Petition.  Upon  the 
morrow,  at  their  appuiuted  Dyet,  in  presence 
of  the  whole  number,  the  Petition  was  present- 
ed to  him  ;  where  he  did  adviiie  them  to  leave 
out  that  Clause,  and  that  because  he  knew  the 
kint-,  out  of  his  own  gracious  disposition,  had 
intended  to  call  a  Parliament,  which  he  desired 
should  rather  be  freely  done,  than  upon  the 
constraint  and  importunity  of  Petitions:  More- 
over, it  would  seem  a  mercenary  thing  in  them, 
at  one  and  the  same  time  to  offer  a  Benevo- 
lence, and  withal  to  petition  for  his  favour. 
Upon  this  Remonstrance,  they  were  all  willing 
to  recal  the  Petition,  and  directed  hhn  hy  word 
of  mouth  to  ofl'er  unto  the  king  tiie  month's  pay 
in  their  names;  which  he  did  accordingly  in 
the  presence  of  forty  of  them,  to  their  no  small 
advantage. 

This  he  proved  by  sir  William  Pennyman, 
sir  Paul  Neale,  sir  George  Wenlworth,  sir 
William  Savile,  sir  Thomas  Danby,  who  all  of 
them  declared  as  much  in  ample  terms ;  and 
withal  added.  That  nothing  was  done  upon 
better  grounds  of  necessity  and  obedience  than 
the  oiBfer  of  that  Money,  and  that  they  never 
had  heard  any  man  grudge  against  it  to  this 
time. 

For  the  Second,  about  the  Council  of  Peers, 
he  alledged,  that  he  never  made  mention  of  any 
Orderof  theirs ;  but  he  remembered^ very  well  it 
was  twice  propounded  before  '  them,  that  the 


king  had  approved  it  at  that  time  a  just  and 
necessary  act,  and  none  of  the  Council  had 
contradicted  it ;  which  he  conceived  as  o  tacit 
apiprobation,  and  an  order  in  •qiii valence.— 
But  though  that  had  not  been,  yet  there  was 
nothing  done,  in  die  business,  but  at  the  special 
desires  of  the  geatkmen  themselves,  and  for 
their  necessary  defence  and  protection;  yea, 
thoo|h  he  had  done  it  by  himself  alone,  yet  he 
conceived  he  had  so  much  power  by  has  cmn- 
mission  (causing  the  cotnmission  to  that  effect 
to  be  read.)  "Diat  albeit  he  should  mistake  his 
commission,  and  do  some  inferior  act  beyond 
it,  (because  military  proceedings  are  not  always 
warranted  by  the  common  law)  yet  it  should 
not  be  imputed  as  an  act  of  treason  to  him. 
(And  to  this  effect  he  read  a  Statute  7  Hen.  S.) 

To  the  Proofs :  1.  Col.  Pennyman 's  Warrant, 
or  sir  Edward  Osborne's,  it  nothing  concerned 
him;  and  he  doubted  not  but  these  worthy 
gentlemen  coaM  justify  their  own  act,  and  that 
he  had  enough  to  do  to  answer  his  o«in  misde* 
meanours. — 2.  For  sir  John  Burrowes,  he  was 
at  Rippon  when  the  pn)position  was  made. — S. 
That  as  the  Warrant,  so  neither  the  execution, 
troubled  him  at  all.— 4.  For  sir  William  Ingram, 
he  was  but  a  single  testimony,  and  that  such  an 
one  too,  as  he  could  produce  an  Evidence  to 
testify  he  had  mistaken  himself  in  his  testimony 
irpon  oath,  if  it  were  not  to  disadvantiij^e  the 
gentleman. 

He  concluded,  That  he  had  done  nothing  in 
that  business  hut  upon  the  Petitioa  uf  that 
county,  the  king*s  special  command,  the  con- 
nivance at  least  of  tl»e  Great  Council,  and  upon 
a  present  necessity,  for  the  defence  and  safety 
of  the  county. — And  so  much  for  Wednesday. 

April  8. 

Upon  Thursday  the  Committee  for  the 
Charge  declared  titat  they  had  done  with  alt 
the  Articles,  ahd  were  content  to  wave  tlie 
last,  for  reasons  best  known  to  tliemselves: 
only  sir  Walter  Earle  added.  That  he  had 
some  ohser\'ations  to  bring  forth  upon  the  22d 
Article,  which  he  conceived  might  do  much  to 
prove  the  earl  of  Strafford's  designs  for  landing 
the  Irish  forces  in  England.*    And  they  were, 

•  "The  seven  last  Articles,"  s'lys  VVhiiiock, 
Memorials,  p.  40,  **  upon  the  whic^h  Whit- 
lock  was  appointed  to  manage  the  Evidence, 
werematteis  of  very  high  nature;  and  *>oiiie  of 
them,  particularly  the  24th  Article,  relating  to 
the  design  of  bringing:  over  the  Army  in  Ireland 
into  Scotland,  and  bo  to  Englond  to  reduce  this 
kingdom.  Whitlock  having  spoken  with  sir 
Henry  Vane  the  elder,  and  with  the  other  wit- 
nesses to  the  24th  Article,  and  finding  that 
their  testimony  would  not  make  good  the  mat* 
ter  of  that  Artide,  thought  it  not  honourable 
for  the  House  of  Commons  to  proceed  upon  an 
Article  whereof  they  could  not  make  a  clear 
Proof,  and  thereupon  proposed  it  to  the  Com- 
mittee to  omit  that  Article  in  his  proceedings. 
Hie  Committee  were  of  the  same  opinion,  but 
upon  sir  Walter 'Earle's  undertaking  to  manage 
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1.  Thai  in  his  rotnmission  he  had  power  to 
land  I  hem  ici  Waits,  or  in  uny  part  uf  Kiigland, 
or  in  Scotiaud  ;  uhich  were  altogether  stuper- 
&UOUS)  unless  their  had  heen  some  purpose  for 
the  same.  2.  Tluit  'within  two  days  before  the 
^ate  of  ihc  Commission,  letter»  were  sent  to 
the  lord  Bridgewaier  and  Pembroke  from  sir 
Francis  V\  indebank^  to  ussibt  the  earl  oi'  Wor- 
cester in  levying  Ibrces  for  the  king  s  sernce ; 
and  these  might  be  supposed  to  have  intended 
a  joiniiif;  with  the  Irish.  3.  That  die  lord 
Ranela^h^  at  the  raising  of  the  Irish  Army,  did 
ft'ar  such  n  d<^bi^n  as  this.  4.  That  the  town 
of  Ayre  ir)  ^cutland,  where  the  lord  Stratlbrd 
preteudt'd  he  would  land  those  ibfces,  was  for- 
tified with  a  bulwark,  a  garrison,  and  block- 
house, which  would  prohibit  landing  there; 
and  the  earl  of  Argyle*s  Bounds  were  divided 
thence  by  the  sea,  and  that  the  bar  or  entry 
into  the  town  was  very  dangerous  and  shallow. 

The  Proofs  were  only  the  reading  of  tlie 
Commission  granted  to  the  lord  StraiVurd. 

The  Lieutenant  replied,  1.  That  \\\^  Com- 
rni^sion  was  the  same  verbatim  with  Northum- 
berland's fur  Ent>land,  and  that  it  was  drawn 
up  by  the  Council-Board  here,  and  sent  over 
unto  him;  so  no  more  design  in  him  than  in 
tlic  gentienien  of  the  English  army,  nor  no 
hir;;er  than  that  was  put  upon  him.  2.  That 
i^iis  was   tfie  first  time  he  heard  of  any  such 


it,  they  lett  that  Article  to  him,  upon  whicli 
Whiiiock,  sifter  ha  had  enforced  the  Evidence 
ti))oii  the  2^ird  Article,  sate  down :  and  sir 
VVsilrer  Eark,  with  much  gravity  and  con  fir 
dcnce,  beean  to  aggravate  the  matters  in  the 
2-lUi  Article,  and  the  dangerous  consequence 
anrl  high  crime  in  it,  and  called  forth  the  Wit- 
nesses to  prove  the  particulars  ^^  hich  he  had  at 
lenctii  opened.  Some  of  the  Witnesses  were 
not  in  England;  those  of  them  who  came  in 
being  sworn,  spake  little  to  the  purpose,  and 
did  not  prove  the  niAiicr  at  all  of  that  Article, 
upon  which  the  knight  was  very  blank  and  out 
of  countenance.  But  the  earl  of  Srraflbrd,  who 
lost  no  ailvantagc  of  his  Defence,  rising  up  from 
his  scat  made  a  low  obcysance  (ns  he  was  used 
to  do)  to  the  Lords,  and  spake  to  this  effect : 

*  My  lords;  I  am  a  poor  gentleman,  a  prisoner 
'  at  the  bar,  against  whom  several  persons 
'  learned  in  the  laws,  and  of  great  ability  for 
'  pleading,  and  strength  of  reason,  and  other 
'  noble  persons  of  great  parts  and  eloquence, 

*  have  enforced  the  particular  matters  of  my 
'  Charge ;  and  I  had  well  hoped  they  had  been 
'  drawing  towards  an  end.  But  now,  my  lords, 
'  a  new  and  great  pleader  sets  upon  me,  tired 
'  out  before,  and  this  noble  knight  hath  laid  a 
'  heavy  burden  indeed  uj)on  my  shouldeis :  he 

*  hath  opened  more  heinous  crimes  against  roe 

*  than  all  those  gentlemen  who  have  gone  be- 

*  fore.      The   learned    gentleman   who   urged 

*  the  matters  of  the  last  Article  against  me, 
'  when  he  came  to  this  Sltb  Article,  sate  down 
'  and  seemed  to  decline  it,  and  yet  he  left 
'  nothing  material  which  was  not  urged  home 

*  by  him.    But  this  noble  knight  goes  beyond 


Letters,  nor  did  thejr  concern  him  more  than 
any  of  I  he  house.  S.  That  he  was  not  bound 
to  purge  the  lord  Ranelagh  from  all  his  feari, 
and  that  he  had  his  (;>vn  fears  too,  which  Go<l 
forbid  thould  he  evidence  of  Treason  against 
any  man  whatsoever  !  4.  That  it  seem^  the 
gentleman  had  better  infurmatioa  from  tliat 
kingdom  than  himself;  yet  he  would  act  be 
contideni  to  say,  at  Ayre  there  was  never  such 
a  thing  as  a  bhjck-huuse  or  garrison.  But  to 
remove  all  scruples,  (for  indeed  the  road  or 
landing-place  is  not  there  safe)  he  declared 
that  it  was  hit  intention  to  have  landed  some 
niiles  above  Ajrre,  and  made  only  his  magazine 
of  that  town. — To  Ihe  earl  of  ArgyWs  Bounds, 
he  hoped  the  gentleman  knew  they  came  not 
on  foot  out  of  Ireland,  but  had  ^hlps  to  waft 
and  transport  themselves,  and  thai  oneoflL* 
prime  houses  (Hosneih)  was  within  some  ftw 
miles  of  the  same  Frith. 

The  lord  Digby  finding  sir  Walter  Earle  on 
ground,  did  handsomely  bring  him  off,  and  tokl 
the  lords,  That  all  their  Proofs  for  that  Article 
were  not  yet  ready,  and  that  this  was  a  sujjcr- 
ftrtation  only  of  the  Charge;  and  that  iq  such 
a  business  as  the  plotting  of  Treason,  thiy 
must  be  content  sometimes  with  dork  prubaL- 
lities. 

Then  Mr.  Glyn  desired  the  L'eutenant  to  re- 
sume his  Defence,  that  they  might  give  a  rcpc- 

*  all,  and,  indeed,  beyoud  the  Article  itself,  oh- 

*  serving  things  not  contained  in  it,  and  imjin-^ 

*  sible  to  be :  and  could  he   have  proved  this 

*  it  had  been  truly  a  miracle.  But  I  humtly 
'  beg  your  lordships  pardon,  I  am,nut  tiillin;; 

*  to  spend  any  of  your  time  impertinently ;  I 

*  shall  only   say  this,   that  where  nothing  is 

*  proved  against  me,  I  know  your  lord*]ii|>5 

*  great  wisdom  and  justice  will  expect  uo  de- 
'  fence  frcwn  me.'  After  the  Earl  was  sate 
down,  the  lord  Digby  stood  up,  and  in  a  ury 
witty  rhetorical  speech  took  off  sir  Walter 
Earle,  desired  their  lordsiiips  to  pass  by  a  mis- 
take, that  this  Article  was  not  intended  forpr*^ 
secution,  as  might  appear  by  the  gt  ntlcm*;.  s 
declining  of  it  who  managed  the  former.  He 
moved  that  this  24th  Article  mi^iht  he  omittiJ, 
and  their  lordships  not  to  receive  any  further 
trouble  in  the  urging  of  it  or  defence  to  it,  and 
that  they  would  be  pleased  to  look  upon  what 
that  noble  knight  had  said  but  as  a  superis:' 
tation.  After  the  lord  Digby  had  spoken, 
Whitlock  presently  rose  up,  and  (after  ilie  lords 
had  done  smihng)  he  proceeded  with  the  I?5th 
Article.  The  queen  was  present  at  the  trial; 
enquired  who  that  knight  was  whom  the  lorn 
Digby  reheved  ?  And  being  told  his  name  »«< 
sir  Walter  Earle,  she  said,  •  that  water-dog  did 

*  bark  but  not  bite,  but  the  rest  did  bite  d&^^* 
The  earl  of  Strafford  speaking  of  the  Coramiitee 
who  managed  the  Evidence  against  him,  an" 
particularly  of  the  lawyers,  said  to  a  private 
Friend,  that  Glynne  and  Maynard  usedbim  liU 
advocates,  but'  Palmer  and  Whitlock  used  liim 
like  gentlemen,  and  yet  left  out  nothing  matt- 
rial  to  be  urged  agninst  bira/' 
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that  it  Hifl  noi  become  n  prisoner  ot  the  bar  to 
prcscnhe  a  method  uf  pi (>vt^tdirjg  to  the  house 
of  cuiniiion^  in  Kn^biid. 

It  WU4  answered  hy  the  Lord  Lieutenant, 
Tliat  he  thoiii;ht  it  stood  him  in  hand  ps  nearly 
to  maintain  his  life,  as  it  did  any  to  pursue  him 
lor  it ;  yet  tie  was  willing  they  should  brin**  in 
new  Proofs,  provided  ihat  he  miiiht  have  lime 
to  make  new  lieplies,  «nd  wiihal  use  some  new 
\Vitne>scs  in  some  Articles  that  concern  his 
justification. 

The  lord  Xewark,  upon  the'-e  motions,  de- 
sired the  house  might  be  adjourned  :  alter  two 
hours  stay,  and  a  hot  conflict  aniung  the  Lords, 
tliey  returned,  and  die  Lord  i^teward  com- 
manded the  Order  to  be  read,  which  consisted 

of  two  Articles: 

1.  "  That  as  it  was  granted  unto  them  to 
bring  in  Proofs  concerning  the  22d  Article,  so 
it  was  to  the  lord  Stratlord  to  make  liis  Re- 
plies, and  use  his  Witness  concern mj;  the  same. 

2.  "  That  if  they  went  to  no  more  Articles, 

it  may  be  duly  examined  by  whom  these  words 
were  spoken,  that  there  miuht  be  some  further 
proceedings  to  prevent  the  dangers  that  may 
ensue  thereupon  ;  and  that  these  counsels  umy 
be  looked  into,  and  searched  to  the  bottom." 

The  Conference  bein^  held,  m  was  desired, 
Mr.  Glynn  reported  to  the  house,  '  Tliai  the 

*  Lord  Stev\ard  ilid  speak  f  )r  the  rest  of  the 
'lords;    and   told  them,  that  the  lords   had 

*  agreed  this  house  may  pr<-cecd  as  formerly  was 

*  intended,  before  the  otfer  of  further  Evidence 

*  was  proposed:  the  lord  Srra.ibrd  to  recollect 

*  hi*  Evidence  first,  and,  that  being  done, 
'*  the  members  of  ti'.e  house  of  commons  to 

*  stale  theirs.  All  this  to  be  ended  to-morrow 
'  morning;  of  which  they  would  give  the  earl 
'*  of  Strafford  notice.* 

Mr.Whiilock  informs  us,  Tlmt  the  next  day, 
April  13,  the  Earl  being  brnupht  to  Westmin- 
ster^  and  both  houses  being  met,  the  Notes  were 
openly  read  :  the  title  of  them  was,  "  No  Dan- 
•*  j»er  of  a  War  with  Scotland,  if  offensive,  not 
"  defensive.*'  Then  follon'cd  the  Opinions  in- 
terlocutory. 

K.C.  [King  Charles.]  'How  can  we  un- 
'*  dertake  an  offensive  war^  if  we  have  no  more 

*  money  ?* 

L.  L.  Tr.  [Lord  Lietttenant  of  Ireland,  Earl 
of  Strafford.]    *  Borrow  of  the  city  100,000/. ; 

*  go  on  vigorously  to  levy  Ship  Money ;    your 

*  majesty  having  tried  the  affection  of  your  peo- 

*  pie,  you  are  absolved  and  loose  from  all  role 

*  of  government,  and  to  do  what  power  will  ad- 
'  mit.  Your  majesty  havini;  tried  all  ways,  and 
'  being  refused,  shall  be  acquitted  before  God 

*  and  man  :  and  you  htcve  an  army  in  Ireland, 
^  that  you  may  eniploy  to  reduce  this  kingdom 
^  to  obedience:   fur  I  am  confident  the  Scots 

*  cannot  hold  out  five  months." 

L.  Arch.  [Laud.]     '  You   have   tried    all 

*  ways,  and  nave  alMrays  been  denied,  it  it  now 

*  lawful  to  lake  it  by  force.' 

L.    Cot.  [Cottington  1      *  Leagues  abroad 

*  thcrt  mfty  be  nnde  for  ttie  defence  of  the  king'* 


no  more  shouIH  the  lord  StrAfTord;  but  if  tbey 
did,  that  be  might  pitch  upon  any  oae  Article 
as  h^  pleased.*' 

I'he  House  of  Commons  presently  decltoed 
all  other  Articles,  and  conceived  ihe  Older  ex- 
pressly for  them,  restraining  liim  frum  ail  oihet 
Articles,  except  that  only. 

lie  conceived  the  Order  wis  for  him,  and 
said,  That  seeing  they  had  picked  out  their  Ar- 
ticle, it  was  aguinst  all  common  equity  to  tie 
up  his  hands,  and  not  admit  of  a  cooimun  role 
for  them  both.  They  replied.  That  when  iiie 
Article  was  canvassed,  they  reserved  Witocs^ei 
till  another  time.  He  answered,  That  Ik  h«d 
done  the  same  upon  eyery  Article.  They  re- 
plied. That  the  house  had  refuAxl  his  Reser- 
vation. He  answered,  Nor  had  they  pas6»i 
an  order  for  theirs. 

Upon  this  ne%v  contestation  the  House  rose 
agaiu,  and  was  adjourned.  It  is  suppi>sed  that 
the  House  of  Commoub  hud  the  better  ground, 
because  they  had  particularly  nanicd  their  W  it- 

'  dom:  the  lower  house  are  wearjr  of  thelinj 
'  and  church  :    all  ways  shall  he  just  to  rust 

*  money  by,  vn  tins  inevitable  necessity,  and  arc 
'  to  be  used,  being  lawful.' 

L.  Arch.  *  For  an  offtnsive,  not  any  defen* 
'  sive  war.' 

L.  L.  Ir.  '  Tlie  town  is  full  of  lords,  put  thf 

*  Commission  of  Array  on  fo<»t,  and  if  anj  uf 
'  them  stir  we  will  make  them  smart.' 

Mr.  Whitiock  proceeds  to  tell  u*,  "That  t\A 
foregoini;  Paper,  of  so  preat  consequence,  was 
missing  at  the  Comniillee;  and,  by  the  E'lT' 
Answer,  it  was  supposed  he  had  seen  Jt,  a^d 
that  it  was  conveyed  to  him  (Mr.  W.)  b?  *  o'f 
of  the  Committee:  that  he,  being  in  llieCiaii, 
and  bavins  the  charge  and  custody  of  ali  tirf 
Papers,  was  *«uspecteii  more  than  others  to  h.i»e 
acted  this  piece  of  treacliery."  He  adds,  *'  i  h-^ 
great  inquiry  and  search  was  made  for  the  Pa- 
per, but  it  could  not  then  be  found.  He  lolrf 
tlipra  when  it  was  missing;  and  that  among?: 
such  a  multitude  of  Papers  as  he  had  in  i:i)  cuv 
tody,  it  was  not  easy  to  see  that  he  had  theiu  a.> 
again,  when  they  were  brought  forth,  or  anv  o[ 
them  called  for :  that  he  never  shewed  ilu5 
Paper  to  any  but  the  Contmittee,  and  kaewnnt 
\nho  had  it,  or  what  was  become  of  it;  nor  did 
convey  it,  or  know  of  any  that  had  couveyed  ii 
away.  But  this  would  not  serve ;  the  l»ou5e 
was  acquainted  with  the  missiug  of  the  Paper, 
and  they  ordered,  *  That  every  one  of  theCom- 
'  mittee  should  make  a  solemn  protestation  m 

*  the  house,  thut  they  did  not  cimvey  it  aw»)» 

*  nor  knew  what  was  becon)e  of  iL*  All  of 
them  made  this  protestation,  and  the  lord  D?« 
by  with  more  earnestness  aiid  deeper  i«nprec«- 
tious  than  any  of  the  rest ;  vet  afterwards,  at 
the  Battle  of  Naseby,  the  King's  Cabiuet  heing 
taken,  among  the  papers  in  it  was  a  copy  of  (htse 
Notes,  under  the  lord  Digbv's  hand  ;  ivhrrehj 
Whitiock  was  cleared,  and  the  conveyer  ol  il»e 
Paper  to  the  kmg,  and  from  him  to  tlie  E»ri  »f 
Strafford,  was  iiiiij  diboovered.*'  See  2  Cobb. 
Pari.  UiaL  744. 
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ntues  in  their  lieservadon,  the  lord  Strafford 
not  so;  thej  pressed  but  one  Article,  he  man^. 
But. such  was  the  pleasure  of  the  Lords,  that 
though  the  matter  did  not  deserve  to  be  much 
stood  upon^  yet  afler  two  hours  vehement  agi- 
tation of  the  business  in  the  Upper  House,  they 
returned^  and  the  Order  was  m  favour  to  this 
eiTect: 

1.  That  both  of  them  should  wave  theirnew 
Proofs^  and  go  immediately  to  that  which  fol- 
lows. 2.  If  they  would  not  do  so,  the  Lords 
conceived  themselves  common  Judges  to  both, 
and  tlierefore  would  not  deny  Strad'urd  the  li- 
berty off)itchiiig  upon  what  Article  he  pleased, 
us  they  had  done.  3.  That  both  of  them  should 
name  dieir  Witnesses  at  the  bar  instanily. 

The  Commons  were  much  grieved  nt  this, 
yet  desired  him  to  nominate  his  Witnesses,  if 
he  would  make  any  benefit  of  the  Order.  lie 
unswered,  Thai  he  would  nominate  after  them, 
tiecause  they  were  first  in  Order.  They  replied, 
'i  iiat  he  knew  their  Article,  they  not  his.  He 
9»)id,  lie  was  to  bring  Proofs  about  the  2d,  5(h, 
13th,  and  the  16th  Articles,  and  did  desire 
them  that  they  would  now  proceed  to  nomina- 
tion. 

But  they  told  Iiim,  they  could  not  embrace 
the  Order  without  advice  of  tlie  whole  house. 
Then  on  a  sudden  a  mighiy  noise  followed  of 
tlie  whole  house,  *■  Withdraw  !  Withdraw  V  and 
was  iu  so  uncouth  and  tumultuous  a  confusion, 
that  it  produced  both  admiration  and  fear  in 
the  bebolders,  wherein  we  might  easily  feel  the 
pulse  of  a  distempered  state.  Both  the  Houses 
break  up,  not  appointing  so  much  as  the  next 
Dyet;  each  man's  countenance  spake  anger 
and  discontent,  and  nothing  sounded  iu  our 
e;u*s  nil  Sunday,  but  terrors  and  aflVightments 
of  a  present  division  and  breach  between  the 
tivo  houses :  'Jl'hat  the  house  of  commons  would 
declare  him  a  Traitur,  and  all  such  Lords  too 
as  were  his  adherents ;  that  he  should  be  no 
mure  heard  in  public,  that  (thougli  parties,  and 
Dot  his  peers)  ttiey  nould  vote  in  his  Sentence : 
That  a  Bill  of  Attainder  should  presently  be 
drawn  up  against  him,  and  that  notlnng  should 
content  them  but  present  Execution. 

April  12. 

Big  words  dew  up  and  down*  all  Monday. 
That  whole  day  was  spent  in  a  Conference  be- 
twixt the  houses,  without  any  meeting  in  the 
ilnll ;  but  the  Lords  (ivho  had  learned,  as  it 
he^mSf  to  foresee  their  own  ruin  by  his  misfor- 
tiiite,  and  now  conceive  that  Monarchy  and 
]N'obili(y  are  of  such  identity,  that  one  and  the 
same  is  the  diminution  of  both)  kept  fast  to 
llieir  Conclusion,  and  Avould  nut  pass  from 
their  Order,  notwithstanding  all  the  many  dan- 
gers represented :  so  tiiat  the  House  of  Commons 
were  constrained  at  last  to  give  way,  and  em- 
brace the  first  part  of  the  Order,  by  waving 
Witnesses  on  both  sides. 

This  hath  been  no  small  discouragement  to 
lus  enemies ;  for  a  more  real  demonstration  of 
his  party  amongst  the  Lords  could  not  have 
been  shewn. 


Upon  Monday,  some  of  the  lords  went  so 
high  in  iheir  heat,  as  to  tell  the  house  of  com- 
mons, That  it  was  an  unnatural  motion,  for 
the  head  to  he  governed  by  the  tail ;  That  they 
hated  llebv.*Ilion  as  bad  as  Treason  ;  That  the 
same  blood  that  ennobled  their  ancestors,  did 
move  also  in  their  veins,  and  tlierefore  they 
would  never  sulfer  themselves  to  be  suppressed 
by  a  popular  faction. 

After  a  great  deal  of  storm,  all  was  (as  weU 
as  might  be)  soddered  op  again,  and  Tuesday 
appomted  to  be  the  day  for  the  Lieutenant  to 
resume  his  Defences,  :u»d  they  their  Charge, 
without  any  more  Proof  to  he  used  on  either  side. 

April  18. 

Upon  Tuesday,  the  Lord  Steward  at  the  en- 
try lold  them,  the  Lords  had  ordered  that  both 
their  testimonies  should  be  waved,  that  they 
should  proceed  immediately  to  what  followed, 
so  that  that  day  might  put  an  end  to  what  con- 
cerned the  matter  of  fact. 

The  Lord  Lieutenant  replied.  That  in  all 
humility  and  obedience  he  would  submit  him- 
self to  that,  or  any  other  their  Decrees  what- 
soever, though  it  should  reach  as  far  home 
unto  him  as  his  own  life ;  but  withal  humbly 
begged,  That  if  hereafter  he  should  be  troubled 
(for  they  were  to  speak  last)  with  new  matter, 
or  with  supplemental  Proof,  he  might  have . 
leave  to  speak  something  in  his  own  Defence. 

The  Lord  Steward  answered.  It  was  all  the 
reason  in  the  world. 

The  Lieutenant  went  on  thus  : 

My  Lords;  This  day  I  stand  before  you 
charged  with  High-Treason :  the  burden  it 
heavy,  yet  far  the  more,  in  that  it  hath  bor- 
rowed the  patrociny  of  the  house  of  commons ; 
if  they  were  not  interested,  I  might  express  a 
no  less  easy,  than  I  do  a  safe  issue  and  good 
success  to  the  business:  But  let  neither  my 
weakness  plead  my  innocence,  nor  their  power 
my  guilt.  If  your  lordships  will  conceive  of 
my  Defences,  as  they  are  in  themselves,  with- 
out reference  to  either,  (and  I  shall  endeavour  . 
so  to  present  them)  I  hope  to  go  away  from 
hence  as  clearly  justified,  as  I  am  now  in  the 
testimony  of  a  good  conscience  by  myself.  My 
Lords,  1  have  all  along  my  Charge  watched  to 
see  that  poisoned  arrow  of  Treason,  that  soma 
men  would  fain  have  to  be  feathered  in  my 
heart,  and  that  deadly  Cup  of  Wine,  that  hath 
so  intoxicated  some  petty  mis-alledged  errors, 
as  to  put  them  in  the  elevation  of  High-Trea*  . 
son ;  but  in  truth  it  bath  not  been  my  quick* 
ness  to  discern  any  such  monster  yet  within 
my  breast,  though  now,  perhaps,  by  a  sinistrous 
information,  sticking  to  my  clothes.  They  tell 
me  of  a  twofold  Treason,  one  against  the 
Statute,  another  by  the  Common-Law ;  this 
direct,  that  consecutive ;  this  individual,  that 
accumulative;  this  in  itself,  that  by  way  of 
construction. 

For  the  first,  I  must,  and  do  acknowledge, 
that  if  I  had  the  least  suspicion  of  ray  own 
guilt,  I  would  spare  your  lordships  the  pains  ; 
cast  the  first  stone  at  myself,  and  pass  seu-< 
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t6nce  of  condemnation  against  myself:  and 
%vhether  it  be  so  or  not,  I  refer  myself  to  yoar 
lonlships  Judgment  and  Declaration.  You, 
and  only  you^  (under  the  favour  and  protection 
of  my  gracious  master)  are  my  Judges :  under 
favour,  none  of  the  Commons  are  my  Peers, 
nor  can  they  be  my  Judges.  I  shall  ever  cele- 
brate the  providence  and  wisdmn  of  youf  noble 
ancestors,  who  have  put  the  Keys  of  Life  and 
I>eath  (so  far  as  concerns  you  and  your  poste- 
rity) into  your  own  hands,  not  into  the  hanrls 
of  your  inferiors ;  noiie  but  your  own  selves 
know  the  rate  of  your  noble  blood,  none  but 
yourselves  must  hold  the  balance  in  dispensing 
the  same. 

I  sliall  proceed  in  repeating  my  Defences,  as 
they  are  reducible  to  these  two  main  points  of 
Treason  :  and  for  Treason  against  the  Statute, 
(which  is  the  only  Treason  in  effect)  nothiiig;  is 
alledgcd  for  ihiir,  but  the  lOtli,  22d,  and  27ih, 
Articles.  [Here  he  brought  the  Sum  of  all  his 
Replies  made  to  these  three  Articles  before, 
atid  almost  in  the  same  words  as  before ;  only 
•that  testimony  of  sir  Henry  VancV,  because  it 
seemed  pressing,  he  stood  upon  ir,  andaliedged 
^ve  RoHSonft  for  the  nullify  in  j:  thereof] 

1.  That  it  was  hut  a  single  Testimony,  and 
would  not  make  faith  in  a  matter  of  Debt, 
much  less  in  a  matter  of  Life  and  Death  ;  vea, 
that  It  was  expressly  against  the  Statute  to  im- 
peach, much  less  to  condemn,  him  up«)n  High- 
Treason,  under  the  testimony  of  two  famous 
Witnesses. 

9.  That  he  ^as  dubious  in  it,  and  expressed 
it  with  an  *  As  I  do  remember,'  and  *  such  or 

*  %uch  like  words.' 
^  3.    That  all  the  Council  of  Ei^',ht,   except 

httojelf,  disclaim  the  Words  ;  as  if  by  a  sin^u- 
litr  providence  they  had  taken  hold  oV  his  ears 
oAly. 

4.  Tliat  at  the  time  the  king  had  levied  no 
Forces  in  Ireland,  and  therefore  ho  couM  not 
be  possibly  so  impudent  as  to  say  to  the  king, 

*  That  lie  had  an  Army  there,  wiiich  he  might 

*  employ  for  the  reducmg  this  kingdom/ 

5.  That  he  had  proved  by  Witnesses  beyond 
afl  exceptions  (marquis  Hamilton,  the  Lord 
TKiasurer,  tbe  earl  of  Northumbeiland,  lord 
Cottington,  sir  William  Pennyman  and  tir  Ar- 
thur TerrinL^ham),  that  there  wp.s  never  the 
least  intention  to  lahd  tho^e  forces  in  England. 


pe  went  on  :1 

^  »o  much  foi-  tiie  Articles  that  concern  Ifidi- 
vidual  Treason. 

To  make  up  the  Constructive  Treason,  or 
T^easoh  by  way  of  Aecumulntion,  many  Arti- 
cles are  brought  against  me,  as  if  in  a  heap  of 
Felonies  or  Alisdemeanors,  foi*  hi  their  conceit 
tlley  reach  no  higher,  some  proliUcul  seed,  apt 
to  produce  what  is  treasonable,  could  lurk. 
Here  I  am  charged  to  have  designed  the  ruin 
and  overthrow  both  of  Religion  and  Srate. 
The  first  seemeth  rather  to  have  b^en  used  to 
m^kc  me  odious  than  guilty,  fbr  there  is  not 
the  least  Proof  alledged  concerning  my  confe- 
deracy with  the  Popish  Faction,  nor  Could  there 
be  any  indead ;  tevet  a  gefvaut  in  authority 


beneath  the  king  my  master  was  ever  more 
hated  and  mnligned  by  those  men  than  myself, 
and  that  for  an  im partial  and  strict  execatia^ 
of  the  laws  against  them. 

Here  your  Lordships  may  observe,  that  the 
greater  number  of  the  Witnesses  used  against 
me,  either  from  Ireland  or  from  Yorkshire, 
were  men  of  that  Relij];itm:  Buc  for  my  oira 
Resolution  (I  thank  Gt)d,)  I  am  ready  erery 
hour  of  the  day  to  seal  ray  dissatisfaction  to  the 
Church  of  Home  with  mv  deiirest  blood. 

But,  my  I/Ords,  give  me  leave  here  to  p^ar 
forth  the  grief  of  my  soul  before  yon :  thae 
Proceedings  ag^nst  me  seem  to  be  excetdu'j; 
rigorous,  and  to  have  more  of  prcjudxe  than 
equity,  that  up»)n  a  supposed  charge  of  my  Ly- 
pocri>y  or  errors  in  Religion,  I  should  be  ntnde 
so  monstrously  cidiou^  to  three  kingdoms ;  a 
great  many  thousand  eyes  have  seen  my  accu- 
sations, whose  ears  shall  never  bear,  that  when 
it  came  to  the  upshot  I  was  never  accu«>cd  of 
them.  Is  this  fair  dealing  amongst  Cbristiam? 
But  I  have  lo^t  nothing  by  that :  Popular  ap- 
plause was  evier  nothing  in  rty  conceit ;  tlic 
uprightness  and  integrity  of  a  go<id  conscience 
wa«,  and  ever  shall  be,  my  continual  feast ;  and 
if  I  can  be  justified  in  your  lordships  jnd^menti 
from  this  grand  imputation,  (as  1  hcjpe  1  now 
am,  seeing  these  gentlemen  have  thrown  do\sn. 
the  bucklers) I  shall  account  my-elf  justified  It 
the  whole  kinscdom,  because  by  you,  who  a;e 
the  epiiome,  the  better  {»art,  yea,  the  very  soui 
and  life  of  the  kingdom. 

As  for  my  design  against  the  State,  I  dure 
plead  as  much  innorcucy  here,  as  in  matter  of 
my  Rcii;:ion  ;  I  have  e^er  admired  {hr  wivHom 
of  our  ancestors,  who  h.tve  so  fixed  the  pillar* 
of  this  monarchy,  that  each  of  tlicm  keep  a  doe 
proportion  and  measure  with  the  other;  and 
iiave  so  hnndsomdy  tied  up  the  nerves  and  si- 
news of  the  state,  that  the  straining  of  any  ftfte 
may  bring  danger  and  sorrow  to  the  nbolf 
ceconomy.  The  Prrt-tigatrve  of  the  Crown,  and 
the  Propriety  of  the  Subject,  have  suchmotaal 
relations,  this  takes  protection  from  that,  that 
foundation  and  nourishment  from  this;  Aa^ 
as  on  the  lute,  if  any  one  string  be  too  high  or 
too  lowly  wound  up,  you  have  lost  the  harmony; 
so  here  the  excess  of  Prerogative  is  oppres*ion ; 
of  pretended  Liberty  in  the  subject,  disorder 
and  annrchy.  The  PYerogative  must  be  nsed  as 
Ood  doth  his  omnipotency,  upon  ei'TaORlinrtry 
occasions ;  the  laws  (answerable  to  tliat  '  Pff- 
*  tentia  ligffta  in  Creaturis*)  must  have  plare  »t 
other  times.  And  yet  there  must  be  a  Prero- 
gative, if  there  must  be  extraordinary  occa- 
sions ;  the  propriety  of  the  subjects  is  ever  to 
be  id'aintained,  if  it  go  in  equal  |>ace  with 
this ;  They  are  fellows  and  companions,  that 
are  and  ever  must  be  inseparalrlc  in  a  well-go- 
vetned  kingdom  ;  and  no  way  so  ittting,  so  na- 
tirral  to  noorish  and  entertain  both,  as  the  fre- 
quent use  of  parliaments ;  by  those  a  commerce 
and  acquaintance  is  kept  betwixt  the  king  and 
subject.  These  thoughts  have  gone  along  with 
me  thesfc  14  yeaits  of  my  pobHc  employments, 
and  sball|  God  willing,  to  my  grave :  uod,  hit 
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xnajesty,  and  mj  own  conseieneey  yea,  and  all  I 
t.lkose  who  have  beeo  most  accessary  to  my  in* 
vrard  thoughts  and  opinions^  can  bear  me  wit- 
ness that  I  ewtr  did  inculcate  this.  That  the 
liappiness  of  a  kingdom  consists  in  a  just  poize 
of  the  king's  Preroj^ative  and  the  Subject's  Li- 
berty :  and  that  things  would  never  go  well,  till 
they  went  hand  in  hand  together. 

1  thank  God  for  it,  by  my  master's  favour, 
and  the  providence  of  my  ancestors,  I  have  an 
estate,  which  so  interesteth  me  in  the  Common- 
wealth, tlmt  I  ha?e  no  great  mind  to  be  a  slave 
l>ut  a  subject ;  nor  could  I  wish  the  cards  to  be 
shuffled  over  again,  upon  Impes  to  fall  upon  a 
better  Ml;  nor  did  I  ever  nourish  such  base 
mercenary  thoughts,  as  to  become  a  pander  to 
tiie  tyranny  and  ambition  of  the  greatest  man 
living.     No ;  I  hare,  and  ever  s^all  aim  at  a 
fair,  but  a  bounded  liberty ;    remembering  al- 
ways that  I  am  a  freeman,  yet  a  subject ;  that 
I  have  a  riuht,  but  under  a  monarch.    But  it 
hath  been  my  misfortune  now,  when  I  am  grey- 
headed, to  be  charged  by  the  mistakers  ot  the 
times,  who  are  now  so  highly  bent,  that  all  ap* 
pears  to  them  to  be  in  the  extreme  for  monar- 
chy, which  is  not  for  themselves.    Hence  it  is, 
thut  designs,  words,  yea  intentions,  are  brought 
out  for  real  demonstrations  of  my  misdemea- 
nours ;  such  a  multiply  ing-glass  is  a  prejudicate 
opinion. 

The  Articles  contain  Expressions  and  Ac- 
tions; my  Expressions  either  iu  Ireland  or 
England,  my  Actions  either  before  or  after 
these  laie  stirs. 

[In  this  order  he  went  through  the  whole 
Charge,  from  the  first  Article  to  the  last,  in  an 
exoeltent  method,  and  repeated  all  the  sums 
and  heads  of  what  was  spoiien  by  him  before ; 
only  added  in  the  98th  Article,  If  titat  one  Ar- 
ticle had  been  proved  against  him,  it  contained 
more  weighty  matter  than  all  the  Charge  be- 
sides ;  and  it  had  not  only  been  Treason  in  him 
but  also  villainy,  to  have  betrayed  the  trust  of 
his  majesty *<i  Army.    Yet  because  the  gentle- 
men Imd  been  sparing,  by  r^mon  of  the  times, 
ro  insiit  upon  that  Article,  though  it  might  con- 
cern him  mvch,  he  resolved  to  keep  the  same 
method,  aod  not  utter  t  he  least  expression  that 
might  seem  to  disturb  the  hap^y  agreement  in- 
tended, though  he  wished  t^ie  fiame  might  de- 
ceive his  expectation :  Only  thus  much  he  ad- 
mired, how  himself,  betag  on  incendiary  against 
the  Scots  in  the  3Srd  Article,  is  now  become 
rheir  confederate  in  the  f  8tk  Article ;  or  how 
he  could  be  charged  for  betraying  Newcastle, 
and  for  fighting  with  Soots  at  Newbome  too, 
seemg  fighting  wit^  them  was  no  possiM^  means 
for  betraying  the  towm,  but  to  hinder  their 
passage  thiciwer. 

lliatke  never  advised  war  ikither  than,  in  his 
poor  judgment,  coficemed  t^  very  lifb  of  ^e 
king's  Authority,  and  the  safety  and  honour  of 
his  kingdoms .  Nor  saw  he  what  advantage 
cooM  he  made  by  a  war  in  Scotland,  where 
AMhini;  could  be  gained  bnt  many  hard  blows. 
For  bis  part;  he  hcnKnmcd  the  nation;  bat  be 


wished  tber  might  be  ever  under  their  own  cli- 
mate, and  had  no  desire  they  shoidd  be  too  well 
acqaainted  with  the  better  soil  of  £iigland; 
Bnt  he  thought  that  Article  bad  b^eeo  added 
in  jest,  or  as  a  supernumerary ;  and  he  very  lit- 
tle suspected  to  be  reckoned  a  confederate  with 
the  Scots,  and  wished,  as  he  hoped  it  was,  thai 
every  Englishman  were  as  free  firom  that  ira<- 
potation  as  himself;  closing  his  Defence  with 
this  speech.] 

My  lords,  You  see  what  may  he  alledged 
for  this  coBstractive,  rather  destructive  Trea- 
For  my  part,  I  have  not  the  judgment 


son. 


to  conceive  that  such  a  treason  is  agreeable 
either  with  the  fundaaienial  groands  of  reason 
or  law :  not  of  reason,  for  how  can  that  be 
treason  in  the  lump  or  mass,  which  is  not  so  in 
any  of  the  parts  ?  Or  how  can  that  make  a 
thing  treasonable,  which  in  itself  is  not  so  ? 
Not  of  law,  since  neither  statute,  common-law, 
nor  practice,  hath  /rom  the  beginning  of  this 
government  ever  mentioned  so<m  a  thing ;  and 
where,  my  lords,  hath  this  £re,  without  the  . 
least  appearance  of  any  smoke,  lien  hid  so 
many  hundred  years,  and  now  breaks  forth  into 
a  violent  flame  ^o  destroy  me  and  ray  posterity 
from  the  earth  f  My  lords,  do  we  not  live  by 
laws,  and  must  we  be  punished  by  laws  before 
tbev  he  made  ?  Far  better  were  it  to  live  by 
no  laws  at  all,  but  to  be  governed  by  those 
characters  of  discretion  and  virtoe  that  nstare 
hath  stamped  in  us,  than  to  put  this  necessity 
of  divination  ufron  a  man,  and  to  accuse  bini 
of  the  breach  of  law,  before  it  be  a  law  at  alL 
If  a  watennan  upon  the  Thames  split  his  boat 
by  gratii>g  upon  an  anclior,  and  tlie  same  have 
a  buoy  appending  to  it,  he  is'  to  charge  his  own 
inobservance ;  but  if  it  hath  none,  the  owner  of 
the  anchor  is  to  pay  the  loss. 

My  lords,  If  this  crime,  which  they  call  Ar- 
brtrary  Treason,  had  been  marked  by  any  dis* 
cerner  of  the  law,  the  ignorance  thereof  shonM 
be  no  excuse  for  me;  bnt  if  it  be  no  law  at  aH, 
how  can  it  in  rigour  or  strictness  itself  con- 
demn me  ?  Beware  you  do  not  avrake  these 
sleeping  lions,  by  the  searching  out  some  neg- 
lected moth-eaten  records;  they  may  one  day 
tear  yon  and  your  posterity  in  pieces :  it  was 
your  ancestors  care  to .  rhain  them  up  within 
the  barricadoes  of  statutes ;  be  not  you  ambi- 
tious to  be  more  skilful  and  curious  than  your 
forefathers  in  the  art  of  killing. 

My  lords,  It  is  my  present  misfortune,  for 
ever  yours;  and  it  is  not  tlie  smallest  part  of 
my  grief,  that  not  the  crime  of  Treason,  hut 
my  other  sins,  (which  are  exceeding  many) 
bare  presented  roe  before  this  bar;  and  except 
vour  lordships  wisdoms  provide  for  it,  it  may 
be,  the  shedding  of  my  blood  may  make  way 
for  the  tracing  of  yours :  you,  your  estates, 
your  posterities,  Ke  at  the  stake.  If  snch  learned 
gentlemen  as  these,  vihosc  tongues  are  weU  ac- 
quainted with  such  proceedings,  shall  be  start- 
ed out  against  you ;  if  your  friends,  your  coun- 
sel denied  access  unto  you ;  if  your  professed 
enemies  admitted  to  witness  against  you ;  if 
«very  vrord^  intention  or  circumstance  of  youn. 
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he  lifted  and  alledged  ^6  treasonable,  not  be- 
cause of  a  statute,  but  because  of  a  conse- 
quence, or  construction  of  la^jrers  pieced  up 
in  a  high  rhetorical  strain  and  a  nuihber  of 
supposed  probabilities ;  I  leave  it  to  your  lord- 
ships consideration,  to  foresee  what  may  be 
the  issue  of  such  dangerous  and  recent  Prece- 
dents. 

These  Gentlemen  tell  me  they  speak  in  de- 
fence of  the  Commonwealth,  against  my  Ar- 
bitrary Laws;  give  me  leave  to  say  it,  I  speak 
in  defence  of  the  Commonwealth,  against  their 
Arbitrary  Treason :  for  if  this  latitude  be  ad- 
mitted, what  piejiidice  shall  follow  to  king  and 
country,  if  you  and  }'Our  posteritj  be  by  the 
sime  disenabled  from  tiie  greatest  atr<iirs  of 
the  kingdom?  For  my  poor  ^eif,  weie  it  not  for 
your  lordships  i merest,  and  the  interest  of  a 
Saint  in  Heaven,  who  liuth  leit  me  here  two 
pledges  ou  earth,  [At  this  his  brcaih  blOf>p'd, 
and  Ite  shed  tears  abuudautly  in  mentioning 
his  Wife,  which  moved  his  very  enemies  to 
compassion.]  ^  I  should  never  take  the  pains 
to  keep  up  this  ruinous  coiunge  of  mine ;  it  is 
loaden  with  such  infirmiiies,  that  in  truth  I 
have  no  great  pleasure  to  carry  it  about  with 
me  any  longer:  nor  could  I  ever  leave  it  in  a 
better  time  than  tiiis,  when  I  hope  the  better 
part  of  the  world  would  perhaps  think,  that  by 
this  my  misfortune  I  had  |iven  a  testimony  of 
my  integrity  to  God,  my  kmg,  and  country.  I 
thank  God,  I  count  not  the  afflictions  of  this 
present  hfe  comparable  to  that  glory,  which  is 
to  be  revealed  in  the  time  to  come. 

My  Lords !  my  Lords  !  my  Lords !  Some^ 
thing  more  I  had  to  say,  but  my  voice  and  spi- 
rits tail  me:  only  I  do  in  all  humility  and  sub* 
mission  cast  myself  down  before  your  lordships 
feet,  and  desire  that  I  might  be  a  Pharos  to 
keep  you  from  shipwreck;  do  not  put  such 
rocks  m  your  own  way,  which  no  prudence,  no 
circumspection,  can  eschew  or  satisfy,  but  by 
your  utter  ruin.  And  whether  your  Judgments 
m  my  case,  I  wish  it  were  not  the  case  of  you 
all,  be  either  for  life  or  death,  it  shall  be  righ- 
teous in  my  eyes,  and  received  with  a  Te  Deum 
laudamut :  (and  then  he  lifted  up  his  eyes,  and 
iaid)  In  te,  Domine,  confido,  tu  confundar  in 
sternum  1\ 

*  Principal  Baillie,  writing  in  his  Journal,  of 
this  hesitation,  says,  <*  Some  took  this  for  a  true 
defect  in  his  memory;  others,  and  for  the  most 
part,  for  a  notable  part  of  his  rhetoric ;  some 
that  true  grief  and  remembrance  had  stopt  his 
mouth:  for  they  say  that  his  first  lady  the  earl 
of  Clare's  sister  being  with  child,  and  finding 
one  of  his  whore's  letters,  brought  it  to  him, 
and  chiding  him  therefore,  he  struck  her  on 
the  breast,  whereof  shortly  she  died." 

t  "  Certainly  never  any  man  acted  such  a 
part,  on  such  a  theatre,  with  more  wisdom, 
constancy  and  eloquence,  with  greater  reason, 
judgment,  and  temper,  and  with  a  better  grace 
in  all  his  words  and  gestures,  than  this  ereat 
and  excellent  person  did;  and  he  moved  the 
hearts  of  all  his  auditors,  some  few  excepted. 


This  he  spake  with  an  inimitable  life  and 
grace.  You  have  bis  very  words  as  near  as  I 
can  remember,  only  witli  so  much  loss  and  de- 
triment as  hath  perished  by  transcribing  the 
Copy  from  his  own  inouth.-  Bat  you  desire 
iiti partiality,  aud  indeed  you  have  it,  and  wiib 
some  grains  too  of  allowance;  for  I  was  &o 
afraid  of  my  own  afiectiou  to  the  gentlemau, 
that  I  rather  bowed  to  the  other  extrtmit)-, 
and  therefore  have  set  down  liis  Defences  ra* 
ther  to  liis  disadvantage  by  my  rude  pen,  tliaa 
in  the  native  colour,  to  his  eternal  glory,  and 
the  confusion  of  his  enemies. 

The  repetition  of  the  Charge  did  not  spend 
much  time;  they  proceeded  orderly  Article  by 
Article,  in  the  very  same  %\ords  and  matter  as 
before;  only  there  was  some  remarkable  flashes 
that  passed  from  Mr.  Gij/n,  who  was  the  mso, 
in  the  time  of  their  handling. 

He  told  them,  Tliat  he  should  represent  tlie 
lord  Strafford  as  cunning  in  his  Replies,  as  he 
had  been  crafty  in  his  actions ;  that  lie  waved 
all  that  was  material,  and  insisted  only  opop 
secondary  Proofs;  that  it  was  more  than  evi- 
dent throughout  all  his  Charge,  how  he  bad  en- 
deavoured to  bring  in  an  arbitrary  and  tyrannical 
form  of  government  over  the  lives,  lands  aud 
liberties  of  the  king*s  subjects ;  yea,  had  exer- 
cised a  tyranny  over  their  cousciences  too,  by 
the  oath  administered  in  Ireland :  And  though 
his  malicious  desii;ns  had  taken  no  eflfect,  yet  no 
thanks  to  him,  but  to  the  goodness  of  the  king, 
and  the  vigilancy  of  the  peers.  Had  ihey 
pleased,  it  had  been  too  late  to  have  punished 
nim ;  for  no  rule  of  law  had  been  left  whereby 
to  censure  him,  after  the  death  aud  espiration 
of  the  laws.  And  if  the  intention  of  Guido 
Faux  might  be  thought  Treason,  though  tbe 
house  was  not  blown  up,  then  this  iuientiou  of 
his  may  admit  the  same  censure. 

He  closed ;  That  throughout  all  his  Defences 
he  had  pretended  either  Warrants  from  tiie 
king,  or  else  the  kiug^s  Prerogative:  and  what 
was  this  else  but  to  draw  up  a  cloud,  and  ex- 
hale the  vapour  for  the  eclipsix^g  of  the  bright 
sun,  by  the  jealousies  or  repinings  of  his  sub- 
jects, if  the  strength  of  his  piety  and  justice 
should  not  dispel  all  these  mists  and  send  tbeiu 
down  to  their  original  ?  That  the  very  standing 
and  falling  of  these  three  kingdoms  stood  upon 
this  Process;  all  of  which  do  conceive  their 
safety  so  far  interested  in  his  just  punishment, 
that  no  settling  of  their  peace  or  quiet  could  be 
expected  without  this :  That  they  hoped  the 
law  should  never  protect  him,  who  had  gone 
about  to  subvert  all  law :  nor'the  iiobility  (who 
had  the  same  blood  moving  in  their  veins),  by 
submitting  themselves  to  his  base  tjrranoT,  lose 
that  privilege  and  liberty,  which  their  ancestors 
had  bought  with  their  dearest  lives.  Thuugli 
there  was  no  Statute  for  this  treason,  was  it 
the  less  monstrous?    For  there  were nonefor 

to  remorse  and  pity  ;*'  are  the  expressions  of 
Whitlock,  Mem.  p.  43,  who,  as  he  himseli 
tells  us,  had  been  in  the  chair  of  the  coininiuea 
of  the  bouse  of  coounoua  aghast  the  Bvl 
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many  hundreds  of  yean  that  durst  ever  venture 
upon  such  iiibolencesy  to  occasion  such  a  Sta- 
tute. And  were  not  the  fundamental  grounds 
and  rules  of  government  suilicienc  to  rise  tip  in 
judgment  against  him,  without  the  making  a 
particular  statute  ?  This,  he  said,  he  left  to  the 
dispute  oFthe  law  ;  and  concluded,  that  seeing 
they  had  found  out  the  Jonah,  who  ihese  many 
years  had  tossed  and  hazarded  the  Ship  of  the 
Conunonwealth  with  continual  storms  and  tem- 
pests, there  could  be  no  culms  expected,  but  by 
castitte  him  out  into  the  seas;  which,  in  all  jus- 
tice, they  must,  and  do  expect  from  tneir 
hauds,  \%bo  are  intrusted  by  the  body  of  the 
kingdom  to  do  the  same.  The  Aggravation  of 
ehe  Offence,  be  said,  he  had  left  to  Mr.  Pym, 
^'fao  here  spake  that  Speech  which  is  now  in 
print. 

It  was  a  sport  to  see  how  Mr.  Pym  in  his 
Speech  was  fearfully  out,  and  constrained  to 
puil  out  his  Papers  and  read  with  a  great  deal 
of  confusion  and  disorder,  before  he  could  re- 
collect himself;  which  failing  of  his  memory 
was  no  small  advantage  to  the  Lieutenant: 
because,  by  this  means,  the  house  perceived  it 
was  a  premeditated  flash,  nut'  grounded  upoh 
the  Lieutenani's  last  Answer,  but  resolved  on 
before,  whatsoever  he  should  say  for  his  own 
justification.  But  the  Lieutenant  was  not  suf- 
fered to  reply  a  word,  either  to  Glyn  or  Pym, 
because  the  last  word  must  be  theirs.  And  so 
%»ith  Tuesday  ended  the  matter  of  fact. 

On  Thursday  the  dispute  in  law  is  expected. 

April  14. 

Upon  Wednesday  we  were  big  with  expecta- 
tion for  the  Matter  of  Law,  having  done  before 
with  Matter  of  Fact ;  but  it  seems  tlie  House 
of  Commons  had  perceived  a  great  defectioa  of 
their  party,  and  a  great  increase  of  the  lord 
Strafford's  friends  in  both  the  houses,  occasioned 
by  his  insinuating,  honest,  and  witty  Defences, 
and  therefore  resolved  of  no  more  hearing  in 
public :  therefore  it  was  thought  upon  by  his 
accusers  to  draw  up  a  Bill  of  Attainder*  and 
present  the  same  to  the  lords ;  whereby.  First, 
the  Matter  of  Fact  should  be  declared  to  have 
been  sufhcienily  proved;  and  then  in  the  Mat- 
ter of  Law,  that  he  had  incurred  the  censure  of 
Treason,  for  intending  to  subvert  the  funda^ 
mental  laws  of  (lie  kingdom :  for  though  (said 
they)  he  cannot  be  charged  by  the  letter  of  the 
•Statute  of  25  £dw.  3rd,  yet  he  is  within  the 
compass  of  the  Salvo,  whereby  it  is  provided, 
That  the  king  and  parliament  hath  power  to 
determine  what  is  treasonable,  and  what  not ; 
aud  that  tiiey  were  con6dent  the  lords  would 
•ratify  and  approve  of  this  Bill  of  theirs,  and 
give  Judgmf^iit  accordingly. 

The  motion  was  stoutly  opposed  by  three 
great  lawyers,  (all  members  of  the  house)  SeU 
den,  Holiiorne  and  Pridgeman,  who  mede  it 

*  This  Bill  of  Attainder  was  brought  in  by 
sir  Arthur  Haslerig.  Ijtrd  Clarendon  gives  a 
very  lon^  and  particular  account  of  it  in  bis 
iirst  vuliune^  p.  178  to  p.  183*  fi)l.  edit. 


manifest,  that,  the  talvo  of  35  Edw.  3,  was  re- 
pealed, and  that  no  man  could  now  be  convict* 
ed  of  treason,  but  by  the  letter  of  that  statute: 
But  being  put  to  voice,  it  was  carried  for  the  Bill, 
and  a  (>ommittee  appoint<:d  for  to  draw  it  up. 

This  gave  occasion  of  much  talk  abroad,  and 
they  who  were  otherwise  the  lord  Strafford's 
enemies  could,  not  find  equity  enough  in  the 
Bill  of  Attainder.  Some  could  not  conceive 
what  dilfereuce  imaginable  was  betwix^t  the 
Bill  and  the  Charge  presented  before;  for  in 
the  Charge  he  was  accused  of  Treason,  and  the 
Bill  (though  ihey  had  not  the  legislative  power) 
seemed  nothing  but  an  affirmation  of  the  same. 
Others  (who  would  have  tiie  Bill  understood  of 
a  definitive  Sentence,  because  it  was  consecutive 
to  the  Proofs)  were  not  satisfied,  but  that  it 
was  against  all  practice,  that  the  Commons 
should  give  Sentence  upon  the  death  of  a  peer; 
and  that  it  was  against  common  equity  too^ 
that  the  complainers  should  be  admitted  to  be 
Judges,  and  tnat  the  party  accusant  should  give 
the  Judgment.  A  third  sort  gave  it  out,  That 
this  was  no  Sentence  against  the  lord  Strafford, 
but  only  a  passing  of  a  new  act  of  parliament, 
about  a  matter  not  hitherto  declared  treason- 
able :  But  yet  these  doubted,  that  by  declaring 
the  matter  of  fact  to  be  approved,  and  apply- 
ing the  Censure  to  it,  in  reference  to  tlie  lord 
Strafford,  it  would  ever  be  thought  a  Sentence 
against  him,  to  blemish  his  own  fame,  and  the 
blood  of  his  posterity.  Morcoi'er,  that  if  they 
were  about  to  make  a  new  act,  it  were  strange 
to  punish  a  man  for  the  breach  of  sqch  a  Statute 
as  was  not  yet  extant  in  rerum  natura  ;  which 
should  in  reason  refer  only  to  future  obedience: 
And  (what  is  more  strange)  though  there  were 
a  new  statute,  yet  by  what  authority  can  the 
parliament  declare  any  individual  or  accumula- 
tive act  to  be  treasonable,  which  was  not  so 
before?  fi-r  it  must  be  Treason  by  virtue  of  a 
statute,  or  else  no  treason  at  all.  Now  there 
is  none  can  be  brouglit,  except  the  25th  of  £d. 
3,  whereof  tiie  letter  of  that  Statute  cannot,  by 
their  own  confession,  nor  was  not  so  much  as 
once  alledged  against  the  lord  Strafford  :  And 
for  the  mIvo  or  proviso  (which  ihcy  mainly  in- 
sisted on),  the  same  stands  repealed  by  tvio  pos- 
terior acts  of  parliament. 

Vou  have  the  mntterings  of  all  sorts  of  people. 

The  Lords  fe<nring  the  Proceedings,  as  a 
beaten  path  trodden  out  to  the  ruin  of  their 
own  lives  and  estates,  told  tlie  house  of  com- 
mons in  their  conference  upon  Thursday,  April 
15,  That  they  would  go  on  the  same  way  they 
did  already ;  and,  according  to  the  Order  of 
the  house,  give  full  audience  to  the  lord  Straf- 
ford's coun!»el  in  matter  of  law,  and  that  they 
themselves,  as  competent  Judges,  would  by 
themselves  only  give  Sentence  m  the  Cause; 
nor  was  there  any  other  course  suitable  to  the 
practice  and  Statutes  of  the  kingdom,  the  safety 
of  tlie  nobility,  or  to  equity  or  common  justice. 

It  was  replied  by  then?  of  the  Lower  House, 
That  they  were  retoh^ed  to  uft  on  with  their 
hill;  and  if  the  same  should  be  rejected  by  (he 
iordisy  they  feared  a  rupture  and  division  might 
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follow,  to  the  utter  niin  and  desolation  of  the 
whole  kingdom;  that  no  contrnt  would  be 
given  to  the  subject,  (and  this  was  a  strong  argu- 
ment indeed,  yet  better  teseeining  parti  a  lily 
and  violence,  than  the  pretended  jo«*tice  and 
piety  of  the  times)  unless  the  man  who  had  eo 
much  intruded  upon  tlieir  riojit,  and  discon- 
tented the  people,  fri^iit  be  punished  as  a  Trai- 
tor ;  and  for  the  practice  of  the  kingdom,  that 
no  man  had  ever  found  buch  a  fnvou'-able  hear- 
ing ;  and  that  the  process  against  I'ssex,  Norfolk, 
Somerset^  were  ali  of  itteni  closed  op  in  onedny. 

April  16. 

Upon  Friday,  tlie  Lords  eave  Answer,  Tli«t 


toid  the  lieutenant.  That  the  lords  had  resolf- 
ed  to  give  him  m  fair  hearing  in  the  Mailer  uf 
Law,  and  therefore  desired  that  the  couoBel 
might  keep  that  distance,  moderation  and 
respect  to  the  Judicatory  that  was  sictirtg,  aud 
not  at  all  to  meddle  with  the  Matter  of  Fact. 

The  Lieu tfu ant  replied,  That  in  all  hum. lit j 
he  did  acknowledge  that  favour  frcmi  the  lords; 
and  (hat  it  was  such  an  one  too,  as  lie  cuuki  not 
but  expect  from  such  hoikturable  peer»  and 
just  persons  in  whose  intet^rity  and  goodufsi 
uude**  that  which  he  had  placed  above)  be  hiid 
reposed  his  chieft.6t  confidence ;  for  Ui^  Coun- 
sel, th'7  knew  mut  h  better  than  himself  wLal 
concf  rned  the  point  ut*  diacretion  aud  revere  oce; 


they  could  expect  nothing  from  the  Hou^e  of!  and  that  lie  doulrted  not  but  that  they  would 
Commons,  hot  vihnt  <^hould  tend  to  the  p^r.ce  give  all  f^ntisfrtction  and  obedience, 
and  jjre«erv«tion  of  the  kinsdom  :  nor  was  tliere  1  hen  his  C'ounsrl  were  called  lo  the  bar,  Mr. 
a  m.ire  forceal»le  wnv  than  to  prc>«»er\'e  tlie  laws  Lane,  tl»e  Prince's  Attorney;  Mr.  Gardiner, 
and  customs  thereo^  ^est  innovation,  so  much  |  It  t-corder  of  London ;  Mr.  Loe,  and  Mr.  Lght- 
complained  of  by  iht*m,   mieht  unhappily  he    foot. 


found  among  themselves:  That  tl)e  sttbferts 
j^Hottld  have  nil  that  jnsftce  could  aflford,  hut 
that  nn  act  of  injustice  wouM  ncvir  en-e  sslis- 
faction  to  the  ivorld,  nor  swlety  to  diemselves  ; 
the  eyes  of  all  foreign  states  bein«»  fixed  npon  the 
business  now  in  agitation,  and  tl.e  wisidom  of 
our  natiim  either  to  lie  much  ndvniKed  or  de- 
pressed by  their  ju figments  in  this  case:  Th;it 
rl»e  process  ajrninst  Norf-»lk  uird  Essex  (ibr 
Somerset-was  convict  only  of  Fel»>ny,  and  had 
not  so  mnch  animadversion  to  save  himself  l.y 
his  book)  were  for  direct  and  formal  Treasons, 
comprised  in  one  or  two  individual  acts ;  but 
this  against  tiie  Inrd  Stnv(K>rd  only  arbitrary  and 
accumulative,  to  be  pickt  out  of  38  Articles  j 
And  tlierefore  that  it  was  impossible  to  bare  a 
fuH  esmnination  of  theni  all  to  give  Sentence 
auuinst  him.  And  those  nnMemen  w^ere  charg- 
ed with  some  actunl  breach  of  statutes,  for- 
merly made;  but  Iicre  a  new  statute' was  to  be 
made,  or  else  he  to  he  fbnnd  <g«iltless.  They 
ix>nduded,  that  they  Inid  gi\^i  order  for  Ins 
appearance  on  Satarday,  and  that  in  tlie  ^eat 
Hall  at  WestmHister,  where  the  House  of  Com- 
mons inij^t  if  they  pleased  be  present. 

After  flume  deliberation  ^ith  the  house,  the 
Conferrers  answered,  TIrat  since  the  lords  had 
fo  resolved,  they  woald  not  deny  to  be  there 
present,  and  to  hear  what  his  counsel  could 
say  for  liim  ;  but  to  reply  any  more  in  public, 
they  neither  codd  nor  wrtnM,  because  «f  the 
bill  already  past :  t)nly  if  the  lords  ^ooid  tnke 
any  scruple  in  tlie  mntter  of  Itiw,  ihey  -wouM  be 
read^  to  give  them  satisffaction  by  a  privnte 
conference.  (So  they  wHliugly  declined  to  do 
vrhat  indeed  tiicy  could  not  possibly  do,  that  is, 
to  give  public  satisfaction  in  the  matter  of  law.) 

April  17. 

Upon  Snturday,  they  convened  m  the  great 
Hall ;  but  they  that  were  of  the  Comnrfttee^ 
the  great  Charge  did  not  9tand  at  the  -bar,  r« 
before,  but  sat  prfimiscuotisly  with  tlie  rest  of 
their  iellows  :  so  that  -a  mouth  was  not  opened 
in  the  behalf  of  the  House  of  Commons  fdl  that 
#By.    After  th«y  vren  «Kt/tiie  Lovd  Suitiud 


Mr.  Lane  spake,  and  much  to  this  sense  and 
purpose : 

My  Lords,  there  is  a  lieary  Charge  lietbon 
me  and  my  fellows,  nothing  hsf  than  to  defend 
the  life,  the  (state,  tl)e  reputation,  yea  (r.e 
po>terity  of  this  honourable  person  at  tlie  bHr ; 
if  therefore  we  shall  be  more  pre^sille,  we  hope 
your  lordshii»s  will  inter^Tet  this  our  A^rwani- 
ness  to  be  tor  iKmoar  and  cunsci»'nGe-»ak( ,  in  a 
matter  that  ooucerneth  l*oth  so  oeiiriy :  Hot  it 
shall  be  oar  endeavour  to  carry  ourstlreft  mtfi 
our  best  respects  to  yoor  iordsijps,  aud  irith 
all  content  and  satisfaction  to  the  honourable 
Iluuse  of  Commons.  And  becsube  your  lord- 
aliips  meationed  the  Matter  of  Fact,  oae  ibint; 
I  dane  he  bold  to  say,  That  all  the  lirae  ot  tiie 
noUe  loid*fi  Defences,  lie  did  n<»t  co  iDticli  as 
crave  mnj  one  of  oiir  Opinions;  yea,  orno- 
quaioted  vs  with  any  thiog  that  tended  dnt 
way.  And  liar  the  Matter  of  Law,  those  Stt- 
tntes  cited  by  himself  were  none  of  our  «tock, 
but  taken  up  at  his  own  adveature  :  oor  do  1 
fweak  this  to  derogate  from  the  perttnenrr  of 
those  Statutes  (fiir  they  shall  be  the  subject  of 
my  diieourae),  but  that  the  noldeman  be  Tint 
disappointed  of  your  right  conceptions,  and  liis 
own  due  praise. 

My  Lords,  it  is  yoor  pleasure  we  meddle  Ml 
with  Matter  of  Fact,  and  iadeed  we  need  not 
neddle  st  all  with  it,  because  u  e  Impe  it  is  a^ 
ready  done,  aad  that  sufficiently  to  oar  bands; 
y«t  die  Matter  of  Laiw  doth  ao  naturally  rise 
out  of  die  Matter  of  Fact,  that  of  aectttf^y 
(ander  your  loitlahip  favour)  we  must  some- 
what g*rate  on  this,  ttwe  speak  on  that ;  nor  do 
I  conceive  it  possible  Ibr  us  bi  speak  advantage 
ottsly  enough  fcr  the  lord  StrafiTord's  just  De- 
fence, unless  the  whole  Matter  of  Fact  be  de- 
termined, ei^r  as  proved  or  not  pro?ed,  or  at 
least  some  states  of  qacstinns  agreed  nyOi, 
where  we  may  fix  and  settle  our  aiguments. 
And  theiefore  it  is,  my  Lords,  that  I  hw« 
chosen  not  at  idl  to  touch  the  Matter  of  La*' 
(u^l  your  lordrfitps  shall  be  piensed  lo  chalk 
«ne  out  a  way),  uHless  it  be  to  clear  yoor  judg- 
ments in  on«  4MKute  •aty^  ih,  td  fid^S.  ^ 
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cause  when  the  same  wns  all^dged  by  the  lord 
Stratford  in  his  own  Defence^  (hat  not  being 
convicted  of  the  Utter  thereof,  he  could  not  b« 
convicted  of  Treason  ;  I  remember  the  salvo  of 
that  statute  was  much  in&isted  upon  by  thoiie 
from  the  House  of  Commons,  as  iiiuoh  conduc- 
ing to  their  own  ends.  My  Lords,  I  will  first 
speak  of  the  Statute  itself,  and  then  of  its  salvo, 
or  provision.    The  statute  is,  *  That  if  any  man 

*  shall  intend  the  death  of  the  king,  his  queen, 

*  their  children;  kiil  the  Chancellor,  or  Jud^e 
'  upon  the  bench ;  imbase  the  king's  coin,  or 
'  counterfeit  tlie  broad-seal,  &c.  he  ^Jiall  he 

*  convicied  and  punished  as  a  traitor.'    That 
th«  lord  Stralford  comes  within  tlie  letter  of 
this  Statute,  is  no(  so  much  as  once  alledged, 
nor  indeed  can  it  be  with  any  reason  :  All  that 
can  be  said  is.  That  by  rejntion,  or  by  arguipeut 
A  minori  ad  maju»,  he  may  be  dratvn  thither ; 
yet  thac  this  cannot  be,  1  humbly  offer  these 
considerations;  I.  This  is  a  Declarative  Law, 
and  such  are  not  to  he  taken  by  way  of  conse- 
quence, equity,  or  con&tructioQ,  bat  by  the  let- 
ter only ;  otherwise  they  should  imply  a>contra- 
diciiofl  to  themselves,  and  be  no  more  declara- 
tive laws,  but  laws  of  construction,  qr  constitu- 
tive.    2.  This  is  a  penal  law,  and  such  (if  our 
grounds,  hitherto  unquestioned,  bold  good)  can 
admit  of  no  constructions  or  inferences;  for 
penalties  are  to  persuade  the  keeping  of  known 
laws,  not  of  laws  conjectural,  ambiguous,  and 
by  consequence,  which  perhaps  the  most  learn- 
ed may  not  in  their  disputes  question  ;  much 
less  the  subject  (who  is  not  obliged  to  interpret 
the  Statute)  doubt  of  in  the  point  of  obedience; 
jea,  rather  without  any  doubt,  he  is  to  obey 
the  letter  of  the  statute,  and  conceive  (and  that 
truW)  that  he  is  not  liable  to  the  penalty.    3. 
We  have  a  notable  biw,  13  £liz.  cap.  2,  where- 
by it  is  declared,  that  the  bringing  in  of  Bulls 
from  Home  to  stir  up  the  subject  to  mutiny  and 
rebellion  shall  he  punished  as  Treason.    Now 
if  by  interpretatiou,  or  by  consequence,  this 
sense  might  have  been  thrust  upon  the  pre- 
ceding statutes,  the  making  of  this, had  been 
iuperSuous;   yea,  rhe  perscms   then  charii;ed 
with  that  crime  might  have  been  impeached 
of  treason,  even   before  the  making  of  this 
act. 

Anno  91  Ed.  S.  We  have  a  Statute  declar- 
ing, That  for  a  servant  to  kill  his  master,  is  an 
act  of  Treason  t  And  in  the  SSrd  year  of  the 
same  king,  a  process  of  Treason  was  framed 
against  a  man  for  billing  his  father,  grounded 
upon  the  same  argument,  a  minori  ad  majus: 
But  it  was  found  Omd  the  Sentence  is  y^H  in  the 
Kecord»]^  that  aliTiough  in  the  21st  of  Edward 
the  3rd,  that  argument  might  have  been  admit- 
ted ;  yet  in  the  27th  jt  could  not,  by  reason  of 
die  declarative  law  intervening  in  the  25tli 
year :  And  this  Case  comes  very  home  to  the 
point  in  law. 

My  Lords,  I  will  not  demand  what  kind  of 
Offence  it  may  be,  for  a  man  to  subvert  the 
Fundamental  Laws  of  a  kingdom;  the  crime 
doubtless  is  unnatural  and  monstrous,  and  the 
puoishmeot  must  keep  ibt  same  proportion: 

YOL.  III. 


only  I. presume  to  offer  theise  few  things  to  your 
lordshii'S  considerations : 

1st.  That  one  or  more  acts  of  injustice,  whe«: 
tlier  utaliciously  or  iiirnoniiitly  done,  can  in  uo 
sense  of  law  be  culhd  ilie  subversion  of  the> 
Tundinnental  Laws  ;  if  to,  as  luaiiy  judges  (per- 
haps) so  many  traitors.  It  is  very  incident  to 
hian's  nature  to  err;  nor  doth  the  lord  Straf- 
ford plead  liis  inoocency  in  over-sights,  but  iti 
treason. 

2dly.  I  do  remember  the  case  of  John  de  la 
Pool,  duke  of  Suffolk  :  this  man,  in  the  9&th 
of  llenry  6,  was  charged  by  tli«  house  of  com- 
mons with  Articles  of  Treason,  and  those  too 
vecy  like  to  these  against  my  I;,»rd  Strafford.  1« 
That  he  had  gi^en  the  kiiig  bad  Advices.  2- 
That  he  had  embased  his  Coin.  3.  That  ho 
had  ccb^ed  Men  of  War^  4.  That  he'  had  given- 
out  summary  Decrees.  5.  TImt  he  had  im- 
posed Taxes.  G.  That  he  had  corrupted  the 
Fountain  of  Justice.  7.  That  he  had  per- 
suaded the  king  to  unnecessary  war,  and  to  the 
giving  ovek  of  AnJQu  in  France,  orMta  ovo.— 
An(i  for  all  these,  though  he  was  charged  \%ith 
Hii^h-Treason,  for  wronging  the  Right  of  the 
Subject,  and  subverting  the  fundamental  laws 
of  the  kingdom ;  yi^t,  after  a  long  agitation,  the 
matter  was  found  by  the  lords  of  pi^lianieni, 
not  to  imply  Treason,  but  only  felony.  Add  to 
this  another,  who  in  the  S3rd  of  Henry  the  8th 
was  charged  for  subverting  the  English  laws, 
and  yet  no  Treason  charged  upon  h.m.  Addi 
to  both  the  Charge  of  Richard  Larks,  pleaded 
at  the  Common-Pleas,  who  was  charged  with 
Treason  for  subverting  tlie.law,  but  convicted 
only  of  Felony :  by  which  you  may  see,  my 
lords,  what  to  this  time  bath  been  subverting 
the  laws. 

3dly.  It  is  very  considerable,  that  the  lord 
Strafford  is  not  charged  to  have  subverted,  but 
only  to  have  intended  to  subvert  the  Funda- 
mental Laws :  and  this  I  oonoeive,  if  there 
were  no  more,  might  keep  him  free  from,  that 
Statute  of  the  25  Edw.  3.  For  although,  as 
touching  the  king,  his  quefen  and  children,  in- 
tention is  treasonable  :  yet  in  all  other  things 
there  mentioned,  there  must  be  action  be- 
side intention;  for  it  is  not  said.  If  a  man  do 
intend  to  kill  a  chancellor,  it  .shall  be  Treason;- 
but  only,  if  he  do  kill  hiiu ;  and  if  he  doth  actu- 
ally counterfeit  the  Broad-Seal.  And  ah  hough 
a  man  should  prepare  a  furnace,  make  ready 
his  stamp,  melt  his  bullfun  ;  yet  if  he  gives  not 
the  king's  impressirm  upon  the  coin,  all  liia' 
intentions,  yea,  his  preparations  will  nyt  serv« 
to  make  up  a  Treason. 

And  this  (under  favour)  may  serve  to  an- 
swer the  Case  of  Guido  Faux,  lateijf  objected  ; 
uuless  it  be  alleged,  tiiat  the  lord  htrafford  had 
as  real  an  intention  against  the  king's  life  as 
Faux  had:  For  though  the  intention  io  that 
case  be  Treason  by  the  statute,  yet  io  all  other 
tilings  there  is  no  treason  without  the  action  ; 
so  immense  and  vast  a  difference  both  is,  and 
ought  to  be,  betwixt  a  project  against  the  royal 
blood,  and  all  tilings  else  of  a  lower  «nd  ander 
nature. 

5  M 
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You  see  tliereforei  my  lords,  that  the  bodj 
«f  the  statute  cunnot  stick  against  the  lord 
Strafford,  neither  in  letter,  nor  iii  consequence; 
this  is  not,  that  tmist  not  be ;  AU  that  can  he 
sud  is,  That  this  fact  may  be  Treason  by  the 
common-law.  For  my  pari,  I  profess  my  ig> 
noranoe,  who  ever  thought  the  common  law 
night  declare,  but  never  make  a  Treason ;  that 
is,  it  might  be  presupposed  that  tlicre  is  a  sta- 
tute whereupon  to  Duiid  a  declaration:  and 
therefore  to  say  there  is  no  statute  for  it,  is  to 
My  it  is  no  Treason  at  all.  The  statute  ever 
nakes  the  Treason ;  and  to  be  declared  to  be 
Treason,  either  by  common  laiv^  or  by  parlia- 
ment, are  but  two  different  ways  of  proceed- 
ings, and  must  both  resolve  into  one  principle : 
yeu,  which  comes  home  to  the  pointy  in  the  SIst 
of  Kdw.  3)  to  kill  a  man  imployed  in  the  king's 
war,  was  Treason ;  and  the  V3d,  to  kit!  the 
king's  messenger,  was  irenson  by  declaration  of 
the  common  law,  but  always  by  reason  of  the 
statute :  yet  none  of  these  are  now  treasons, 
but  felonies  only,  by  reason  of  the  intervening 
statute,  the  25th  of  Edw.  3.  Such  hath  ever 
been  thought  the  force  of  its  letter  and  decla- 
ration ;  and  so  I  will  leave  it,  and  speak  a 
word  or  two  of  the  saivoy  which  is  this :  that 
because  all  particulars  could  not  be  then  de- 
fined, therefore  what  the  parliament  should  de- 
clare to  be  treasonable  in  time  to  come,  should 
be  punished  as  Treason. 

And  according  to  this  reservation,  in  the  8th 
of  R.  2d,  one  who  was  charged  before  the 
Kin^VBench  was  aftenvardf  referred  to  the 
parliament;  and  there,  though  the  fact  was 
not  contained  io  the  body  of  the  statute,  yet 
because  of  the  Proviso  arore-meotioned  it  was 
adj  udged  Treason . 

In  the  11th  of  the  same  king,  the  duke  of 
Ireland  and  Nevil  archbishop  of  York  were 
impeached  of  High-Treason  by  Gloucester, 
Arundel,  and  Warwick  ;  and  notwithstanding 
the  Statute,  were  convicted  thereof  by  the 
salvo.  But  in  the  31st  of  the  same  Richard 
the  2d,  the  tide  turned,  and  the  king  had  such 
a  hand  with  the  parliament,  that  the  Sentence 
was  recalled,  and  those  three  noblemen  them- 
telres  adjudged  traitors.  Again,  in  the  1st  of 
Henry  4j  his  successor,  that  revocai  ion  of  the 
31st  of  11.  8d,  was  repealed,  and  the  Sentence 
of  the  11th  of  his  reign  established.  Such 
•were  the  tossings  to  and  fro  of  treason ;  and 
^1  because  of  that  uncertain  Proviso. 

Therefore  it  was,  that  in  the  same  parliament. 
Ae  Ist  of  Henry  4th,  a  Petition  was  preferred 
by  the  nobility  to  have  Treason  limited  with 
some  Statute;  because  they  knew  not  what  to 
speak,  or  what  to  do,  for  fear  thereof.  And  in 
tlie  lOlb  chapter  an  Act  was  made  upon  this 
Petition,  that  the  salvo  should  be  holHen  re- 
fiealed  in  all  tioies  to  come,  and  nothing  e6- 
.  teemed  treasoii  but  what  was  literally  contained 
in  the  Statute  of  the  25th  of  Edward  3  :  And 
tlierefbre  it  is  said  in  the  Records,  that  there 
was-great  joy  at  the  making  of  this  act,  in  that 
the  drawn  swofd  hanging  over  every  man's  head, 
by  this  sleader  thread  of  a  coosequence,  or  illa- 
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tion,  was  moved  by  tliat  act.  Add  to  this,  That 
in  the  1st  of  aoeen  Mary,  the  fir^t  chapter, 
the  same  is  repeated,  *  That  no  man  shaU  be 
*  punished  in  Ufe  or  estate  as  a  traitor,  but  for 
'  the  crime  contained  in  ^e  Statute  25  Ed.  S, 
'  without  the  least  mentioa  of  a  pretended 
'  talvo/ 

Ttie  earl  of  Northumberland's  Case  comes 
nigh  to  the  point :  he  was  charged  with  Trea- 
son, the  1st  of  Henry  4 ;  and  if  the  statute 
of  the  5th  of  Henry  4,  the  first  chapter,  where- 
by this  Proviso  is  repealed,  had  not  intervened, 
no  doubt  he  had  been  condemned  of  Treason : 
but  he  was  only  convict  of  Felony,  and  that  be- 
cause he  could  not  be  drawn  within  the  letter 
of  the  statute  of  the  25th  of  Edw.  3.  And  I 
dare  confidently  say  it,  That  since  that  Act  was 
made,  the  1st  «f  Henry  4,  the  first  chapter, 
whereby  the  Proviso  is  repealed,  no  man  hath 
ever  been  declared  a  Traitor,  either  by  king  or 
parliament)  except  it  were  upon  that,  or  some 
other  statute,  literally  and  declaratively  taken. 
These  toothings  I  do  offer  to  your  lord&hips 
considerations ;  That  the  lord  Strafford  cannot 
be  impeached  of  Treason  by  the  statute  of  the 
25th  Ed^r.  3,  and  that  the  salvo  contained  in 
the  same  stands  repealed  almost  200  years  ago : 
and  this  is  all  I  conceive  to  be  necessary  for 
that  statute  which  was  alleged  by  the  lord 
Strafford  in  his  defence  for  Matter  of  Fact 

Then  the  Recorder  spake  some  few  words  to 
this  purpose ;  That  what  was  spoken  upon  the 
Statute,  was  because  it  seemed  inseparable 
from  the  Matter  of  Fact,  tliat  they  could  pro- 
ceed no  farther,  till  a  state  were  afforded  tiiem ; 
that  to  do  otherwise,  tliey  conceiired  n^ht  be 
very  pr^u()icial  unto  my  lord  Strafford.  1.  In 
that  they  should  suppose  that  to  be  done*  which 
is  not  proved  to  be.  3.  That  the  Matter  of  Law 
arisfth  sp  naturally  from  the  Matter  of  Fact, 
that  it  will  be  impossii>le  to  separaie  one  from 
the  other,  d.  That  it  is  the  ooane  of  ail  judi- 
catories, first  to  settle  -the  Veidict,  and  upon 
that  to  fix  the  Argunients,  otherwise  he  cooid 
conceive  no  pof»ihle  way  of  proceeding ;  and 
therefore,  iu  the  lord  Stmfibrd's  oaiBe,  he  most 
humbly  intreated,  that  the  X^ords  woaJld  eitber 
w^Uolly  detennine  the  Matter  of  Fact  (not  whe- 
ther it  was  Treason  or  no,  for  then  all  other 
proceedings  in  •  the  law  were  vnoecessaty,  but 
whether  done  or  not  done)  or  else  to  give  them 
some  states  of  the  question  lybereimto  tbey 
miglit confine  themselves. 

Upon  this  motion  the  house  was  adjourned 
for  that  day,  nor  hath  it  met  since ;  for  the 
House  of  Commons  are  returned  to  their  old 
hiass,  and  will  hear  of  nothing  but  the  Bill  of 
Attainder  ;  hut  the  lords  seem  to  be  mure  re- 
solute than  before,  because  they  find  that  they 
have  no  authority  to  declare  a  Treason  in  a 
fact  already  pan,  the  Salvo  of  the  25th  of  Edw. 
the  3rd  being  repealed  ;  wii^iai,  that  if  the  Bill 
of  Attainder  should  proceed,  the  kiQg  hath  as 
great  po««  er  to  hinder  th^t  at  the  last  blow,  as 
any  other  statute  :  but  f  hope  the  kffds  will 
dbottrden  him  of  that  envy. 
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AH  the^  which  stand  obliged  to  the  lord 
Strafford,  m  blood,  affection  or  deserving;  and 
all  who  have  been  interested  with  him  in  the 
king's  service,  aiid  many  too,  who  both  hate 
his  person,  and  dislike  his  proceedings ;  will 
do'aotless  look  upon  it,  and  tender  their  own 
safety,  all  of  thera  in  likelihood  being  subject 
to  the  charge  of  Treason,  if  ever  they  chance 
to  be  called  to  do  the  king's  service  iu  any 
place  of  importance. 

I  cannot  express  how  much  the  voice  of  the 
multitude  is  now  altered  from  what  it  was 
lately,  nothing  now  talked  of  what  should  be 
done,  but  only  of  what  must  be  done  :  so  that 
if  the  lord  Strafibrd  dies,  his  very  enemies  will 
confess,  that  it  is  done  more  for  necessity,  than 
for  justice ;  and  rather  for  the  satisfaction  of 
rancorous  apprehensions,  than  for  any  guilti- 
neis  in  the  cause. 

April  99. 

Thursday  last,  viz.  April  29,  was  designed 
for  the  agitation  of  the  long  intermitted  busi- 
ness concerning  the  Lieutenant ;  aud  tiie  way 
was  this  :  The  lords  did  meet  !kt  the  great  Hall 
at  Westnnlnster  about  nine  of  the  clock,  not  in 
their  robes,  nor  did  tlie  Lord  Steward  sit  upon 
his  sack,  but  with  the  rest  promiscuously ;  nor 
did  the  committee  for  the  house  of  commons 
stand  at  the  bar,  but  sat  with  the  rest  of  their 
fellows ;  and  the  earl  of  Straflbrd  sat  behind 
'  the  place  where  he  u«ed  to  sit  before ;  the 
reason  of  these  changes  was,  because  the  dyet 
was  appointed  not  for  a  meeting,  but  for  a 
Conference ;  so  curious  are  we  (and  that  is  all) 
about  formalities.  The  kine,  (|ueen,  and  prince 
were  there,  according  to  their  custom :  not  a 
man  spake  a  word  in  the  house  all  the  time, 
but  only  Mr.  St.  John,  the  king's  Solicitor,  one 
of  die  Committee;  whose  drift  and  purpose 
was  to  furnish  the  Lords  with  Reasons,  why 
the  House  of  Conwions  had  proceeded  with  a 
Bill  of  Attainder :  and  withal,  to  reply  to  what 
the  lord  Strafford  had  spoken,  either  by  himself 
or  his  counsel,  in  matter  of  law. 

The  Speech,  containing  a  learned  Argument 
on  the  Law  of  Treason,  is  here  inserted  from 
8  Hushworth,  675. 

Mb.  Sm,  JOHN'S  ARGUMENT  op  LAW; 

CONCERNING    Tff£    BiLL  OF    ATTAINDER, 

April  99tb,  1641. 

My  Lords ;  The  knights,  citizens,  and  bur- 
gesses of  the  Commons  House  of  Parliament, 
have  passed  a  Bill,  for  the  attainting  of  Thomas 
earl  ot^  StraBlbrd  of  High  Treason.  The  Bill 
bath  been,  transmitted  from  them  to  your  lord- 
ships; it  concerns  not  him  alone,  but  your 
lordships  and  the  commons  too,  though  in  dif- 
ferent respects. — It  concerns  his  lordship  the 
hight^st  that  can  be  in  the  Penal  part;  so  it 
do  til,  on  the  other  side,  as  highly  concern  your 
lordships  and  the  Commons,  in  that  which 
ought  to  be  the  tenderest,  the  Judicatory  within 
that,  that  jud^  not  them  who  judge  him,  and 
io  that  which  is  most  sacred  amoogyt  meO|  the 
Poblic  Juicice  of  tbekiogdom. 


The  King  is  to  be  accounted  uoto,  for  the 
loss  of  the  meanest  member,  much  more  of  one 
so  near  the  Head.  The  Commons  are  coii«> 
cerned  in  their  account  for  what  is  done,  your 
lordships  in  that  which  is  to  be  done.  The  bu- 
siness therefore  of  (he  present  Conference,  is  to 
acquaint  your  lordships  with  those  things,  tha( 
satisfied  the  Common*  in  passing  of  this  Bill ; 
such  of  them  as  have  come  witliiii  my  capacity, 
and  that  I  can  remember,  I  am  commanded 
from  the  Commons  at  this  time,  to  present 
unto  your  lordships. 

My  Lords,  in  judgment  of  greatest  moment, 
there  are  but  two  ways  for  satisfying  those,  that 
are  to  give  them  ;  eu bar  the  lex  lata,  tlie  law 
already  established,  or  else  the  use  of  the  same 
power  for  making  new  laws,  whereby  tlie  old  at 
first  received  life. — In  the  first  consideration  of 
the  settled  laws,  inthe  degrees  of  Punishment,  tlie 
positive  law,  received  by  general  consent,  and 
for  the  common  good,  is  suflScient,  to  satisfy 
the  conscience  oi  the  Judge,  in  giving  Judg- 
ment according  to  them. — ^In  several  countries, 
there  is  not  the  same  measure  of  punishment,  for 
one  and  the  same  offence ;  wiiful  murder  ia 
Ireland  it  is  Treason,  and  so  is  the  wilful  burn- 
ing of  a  house,  or  a  stack  of  com :  in  the  Isle 
oiMan  it  is  Felony  to  steal  a  hen,  but  not  to 
steal  ahorse;  and  yet  the  judge  in  Ireland, 
hath  as  just  a  ground  to  give  Jud^entof  Hiah* 
Treason  in  those  cases  tlierc,  as  here  to  give 
Judgment  only  of  Felony ;  and  in  the  Isle  of  Man 
of  Felony  for  the  ben,  as  here  of  Petty-Larceny. 

My  Lords,  in  the  uther  consideration  of  using 
the  Supreme  Power,  the  same  law  gives  power  to 
the  parliament  to  make  new  laws,  that  enables 
the  inferior  court,  to  judge  according  to  the 
old.  The  rule  that  guides  the  conscience  of 
the  inferior  court  is  from  without,  the  prescripts 
of  the  parliament,  and  of  the  common-law  ;  in 
the  other,  the  rule  is  from  within,  that  ialfu 
populi  be  concerned,  that  there  be  no  wilful 
oppression  of  any  of  the  fellow-memberB>  that 
no  more  blood  be  taken  than  what  is  necessary 
for  the  cure,  the  laws  and  customs  of  the  realm 
as  well  enable  tlie  exercise  of  this,  as  of  the  oi^ 
dinary  and  judicial  power. 

My  Lords,  what  hath  been  said,  is  because 
that  this  proceeding  of  the  Commons  by  way 
of  Bill,  implies  the  use  of  the  mere  legislative  , 
power,  in  respect  new  laws  are  for  the  most 
part  past  by  bill. 

This,  my  Lords,  though  just  end  legal,  and 
therefore  not  wholly  excluded  ;^  yet  it  was  not 
the  ouly  ground  that  put  the  Commons  upoa 
the  Bill,  thev  did  not  intend  to  make  a  new 
Treason,  ana  to  condemn  my  lord  of  Strafford 
for  it ;  they  had  iu  it  otlier  considerations  like- 
wise, which  wer/i>  to  this  effect. 

1.  The  Commons  knew,  that  in  all  former 
ages,  if  doubts  of  law  arose  of  great  and  geaeral 
concernments^  the  Parliament  was  uiiually  con- 
sulted withal  for  resolution,  which  is  the  rea* 
son  that  many  acts  of  parliament  are  only  de- 
clarative of  the  old  law,  not  introductive  of  e 
new,  as  the  Great  Charter  of  our  Liberties  i 
the  Statute  of  35  £d«  3,  of  Treetoasi  the  Ste- 
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tion  of  Right ;  if  the  law  were  doubtiul  in  this 
CiLse,  tijey  perceived  the  Parliament  (where  the 
old  way  is  altered,  nnd  new  laws  made)  the 
fittest  jndgc  to  clenr  this  doubt. 

2.  My  Lords,  they  proceeded  thi«  way,  to 
obviate  those  sc  iiplesaod  delays^  which  tlirough 
disuse  of  procrt'dings  of  this  nature,  mii;ht  have 
risen  in  tlie  nuuiner  and  way  of  proceeding, 
since  the  Statute  of  the  I  Hen.  4,  c.  17,  and 
niitre  fully  in  the  R«»ll,  No.  144.  The  proceed- 
ings of  parliament  have  usually  been  upon  an 
Indictment  fii&t  founds  though  in  cases  of  Trea- 
son particularly  mentioned  in  the  Statute  of 
ftb  E'lw.  3,  which  had  n  >t  been  done  in  this 
case ;  doubts  likewise  might  rise,  for  Treasons, 
rtot  particularly  mentioned  in  the  Statute  of 
S5  Edw.  8,  whether  the  Declaratory  power  of 
parliament  be  taken  away,  in  what  manner 
ihey  were  to  be  made,  and  by  whom,  they  find 
not  any  Attainders  of  Trenson  in  parliament, 
for  near  this  200  years,  but  by  this  way  of 
Bill ;  and  again,  they  know  that  whatsoever 
coold  be  done  any  other  way,  it  might  b^  done 
by  this. 

3.  In  respect  of  the  Proois  and  Depositions, 
that  have  been  made  against  him  ;  for  first, 
^though  they  knew  not,  but  that  the  whole 
Evidence  which  hath  been  ^iven  at  the  bar, 
ki  every  part  o1  it,  is  sufficiently  comprehended 
ivithin  the  charge,  yet  if  therein  they  should  be 
mistaken,  if  it  »h«)iiid  prove  othenvise,  use  may 
Justly  be  made  of  such  Evidence  in  this  way  of 
Bill ;  wherein  so  as  Evidence  he  given  in,  it  in 
no  way  requisite  that  there  should  have  been 
any  Articles  or  Charge  at  all ;  and  so  in  the 
case  of  double  testimony  upon  the  Statute  of 
the  1st  Edw.  6,  whether  one  direct  Witness, 
with  others,  to  circumstances,  had  been  single 
or  double  lesriinuny  }  And  although  single  testi- 
mony might  be  sufficient  to  satisfy  private 
consciences,  yet  how  far  it  would  have  been 
satisfiftctory  in  a  judicial  way,  (where  forms  of 
Jaw  are  more  to  be  stood  upon)  was  not  so 
dear ;  whereas  in  their  way  of  Bill,  private 
iatisfaction  to  each  man*s  conscience  is  suffi- 
cient, although  no  Evidence  had  been  given  in 
»t  ail. 

My  Lords,  The  proceeding  by  way  of  Bill,  it 
%as  not  to  decline  your  lordi>hips  justice  in  the 
judicial  way,  in  these  exigends  of  the  state  and 
kingdom ;  it  was  to  husband  time,  by  silencing 
ihose  doubts,  they  conceived  it  the  speediest 
tnd  surest  way.  'My  lords,  these  are  iu'eflPect, 
the  things  the  Commons  took  into  their  consi- 
deration, in  respect  of  the  manner  and  way  of 
Proceeding  against  the' Earl. 

In  the  next  place,  I  am  to  declare  unto  your 
lordships,  the  things  they  took  into  their  consi- 
derations, in  respect  of  the  matter  and  merits 
of  the  Cause,  and  they  are  comprehended 
within  these  six  heads. 

1.  That  there  is  a  Treason  within  the  statute 
of  25  Edw.  S,  by  Levying  of  War  upon  the 
matter  of  the  ]5tn  Article. 

2.  If  not  by  actual  levying  of  war,  yet  by 
•dtising,  «Dd  declaring  bit  inteation  of  war, 


bringing  over  the  Irish  Army  upon  the  matter 
in  tile  23rd  Article;  then  intendingof  a  War,  if 
not  «%ithin  tlie  clause  of  levying  of  a  War,  in 
the-  statute  of  25th  Edw.  3,  yei  within  the 
fin^t  Treason,  of  compassing  the  death  of  the 
king. 

3.  If  either  of  these  t«^o  single  acts  is  wiihii> 
the  statute  of  25  Edw.  3,  yet  upon  palling  alto- 
gether, ivhich  hath  been  proved  aeaiust  him, 
that  there  is  a  IVeason  within  the  fir^t  clause, 
of  compassing  the  death  of  the  king,  '  £t  si 
*■  won  prosunt  singnlajuncta  juvant. 

4.  That  he  hath  ses!»ed,  and  laid  soldien 
upon  the  subjects  of  Ireland,  against  their.will, 
and  nt  their  charge,  within  the  Irish  statute  of 
the  18th  of  Hen.  6,  that  both  person  and 
thing  are  within  the  statute  ;  That  the  statute 
remains  in  force  to  this  day,  that  the  parlia- 
ment here  hathcognizanceuf  it,  and  that  even 
in  the  ordinary  way  of  judicature,  that  if  there 
be  a  Treason  and  a  Traitor,  tha(  the  waut  of 
jurisdiction  in  the  judicial  way,  mayjobtlj  be 
supplied  by  Bill. 

5.  That  his  encjeavouring  Co  subvert  the  fao- 
damental  laws  and  government  of  the  realmf 
of  England  and  Ireland ;  and  instearf  thereof, 
to  introduce  a  tyrannical  government  against 
law,  is  Treason  by  the  common-law;  tbaJ 
Treasons  at  the  common-law  are,  not  taken 
away  by  the  statute  of  25  Edw.  3, 1  flen.  4,5:c. 
nor  any  of  them. 

6.  Ihat  as  this  Case  stands,  it  is  just  and 
necessary  to  resort  to  the  supreme  power  ia 
parliament,  in  case  all  (he  rest  should  fail. 

Of  these  six,  five  of  them  are  Treason,  within 
the  compass  of  the  laws  already  established, 
three  within  the  statute  of  25ih  Edw.  3,  and 
one  within  the  Iri^h  statute,  the  other  by  tbe 
common  law  of  England. — If  but  any  one  of 
these  six  considerations  bold,  the  comraoM 
conceive,  that  upon  the  whole  matter,  they  had 
good  cause  to  pass  the  Bill. 

My  Lords,  For  the  first,  of  Levying  War,  I 
shall  make  bold  to  read  the  ctBe  to  your  lord- 
ships before  I  speak  to  it,  it  is  thus.  The  Earl 
did  by  warrant  under  his  hand  and  seal,  givt 
authority  to  Robert  Savil,  a  serjeant  at  arms, 
and  his  deputies,  to  sebs  such  numbers  of  sol- 
diers, horse  and  foot,  of  Uie  army  in  Ireland, 
together  with  an  officer,  as  the  serjeant  should 
think  fit,  upon  his  majesty's  subjects  of  Ireland, 
agaiust  their  will ;  tliis  warrant  was  granted  by 
the  Earl  to  the  end,  to  compel  tbe  subjects  of 
Ireland  to  submit  to  the  unlawful  sufntnoiii 
,  and  orders  made  by  the  Earl  upon  fiaper  peti- 
tions, exhibited  to  him  in  case  of  private  inte- 
rest between  party  and  party;  this  warrant  was 
execute'd  by  Savil  and  his  deputies,  by  sessingof 
soldiers,  both  horse  and  foot,  upon  divereof  th« 
subjects  of  Ireland  against  their  wills,  in  war- 
like manner,  and  at  divers  times  the  soldieis 
continued  upon  the  parties,  upon  whom  tljer 
were  sessed,  and  wasted  their  goods,  until  such 
time  as  they  had  submitted  themselves  unto 
those  summons  and  orders. 

My  Lords,  This  is  a  Levying  War  irito  »• 
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statute  of  25th  Edw.  3.  The  wortls  of  the  stop 
tute  are,  '  If  an^  man  do  levy  war  against  our 
'  lord  ti)e  king  in  his  realih^  this  is  declared 

*  Treason/ 

I  bhall  endeavour  in  this  to  make  dear  to 
your  lordships,  1.  What  shall  be  a  levying  of 
war,  in  respect  of  the  motive  or  cause  of  it. 
fi.  What  shall  be  said  a  levying  of  war,  in  re- 
spect of  the  action  or  thing  done.  3.  And  in 
the  third  place,  I  snail  apply  them  to  the  pre- 
sent case.  , 

It  wilt  be  granted  in  this  levying  of  war,  that 
forces  may  be  raised,  and  likewise  used  in  war- 
like manner,  and  yet  no  levying  of  war  within 
the  statute^  that  is,  when  tlie  forces  are  raised 
and  employed  upon  private  ends,  either  of  re- 
venge or  interest. 

Before  this  statute  in  Edward  the  Ist's  time, 
the  title  of  a  Castle  was  in  difference  between 
tl)e  earls  of  Hereford  and  Gloucester,  for  the 
maintaining  of  the  possession  on  the  one  side, 
and  gaining  of  it  on  the  other;  forces  were 
raised  on  either  side  of  many  hundred  men  ; 
they  marched  witli  banners  displayed,  one 
against  another.  In  tde  parliament,  in  the  20th 
year  of  Edward  1,  this  was  adjudged  only  Tres- 
pass, and  either  of  the  earls  fined  1,000  marks 
apiece. 

After  the  Statute  in  Hilary  Term,  in  the  15th 
of  Edw.  3,  in  the  King's-Bench  Rot.  Nicholas 
Iluntercome  in  warlike  manner  with  40  men, 
armed  amongst  other  weapons,  with  guns,  (so 
autient,  as  appears  by  that  Record,  tliey  were) 
did  much  spoil  in  the  manor  of  the  Abbey  o( 
Dorchester  in  the  county  of  Oxford,  this  was 
accounted  no  Treason,  and  so  it  hath  been  held 
by  the  Judges,  That  if  one  or  more  Township, 
«ipon  pretence  of  saving  their  commons,  do  in  a 
forcible  and  warlike  manner  throw  in  inclosures, 
this  is  only  a  Riot,  no  Treason. 

Tlie  words  of  the  Statute  25  Edw.  3,  clear 
this  point,  that  if  any  man  ride  armed  openly 
or  secretly  with  men  at  arms,  against  anv  other, 
to  kill  and  rob,  or  to  detain  him  until  he  hath 
made  fine  and  ransom  for  his  deliverance,  tiiis 
is  declared  not  to  be  Treason,  but  Felony  or 
Trespass,  as  the  case  shall  require :  all  the  print- 
ed Statutes  which  have  it  covertly  or  secret,  are 
misprinted,  fer  the  words  in  the  Parliament 
Roll,  as  appears  in  the  ITth,  are,  Discavert- 
•ment  ou  secretement,  open  or  secretly,    . 

So  that,  my  lords,  in  this  of  Levying  War, 
the  act  is  not  so  much  to  be  considered,  but  as 
in  all  other  Treasons  and  Felonies,  quo  animOf 
with  wliat  intent  and  purpose  ?  My  Lords,  If 
the  end  be  considerable  in  levying  war,  it  may 
be  said,  that  it  cannot  be  a  war,  unless  against 
the  king,  for  the  words  of  the  statute  are,  *  If 

*  any  man  Idvy  war  against  the  king.'     ^ 

That  these  words  extend  further  than  to  the 
person  of  the  king,  appears  by  the  words  of  the 
Statute,  which  in  tlie  beginning  declares  it  to  be 
Treason,  to  compass  and  imagine  the  death  of 
the  king,  and  after  other  treasons,  this  is  to  be 
declared  to  be  treason,  to  levy  war  against  the 
king ;  If  levying  of  war  extend  no  further  than 
to  the  person  of  the  king/  these  words  of  the 


statate  are  to  no  purpose^  for  then  the  first  trea-^ 
son  of  compassing  tlie  king's  dcatli,  had  fuUj 
included  it  before,  because  ihat  he  which  levies 
war  against  the  person  of  the  king,  doth  neces- 
sarily compass  hi»  death.* 

•  *'  But  does  he  so  ?  Where  is  the  truth,  or 
the  logic,  of  this  necessity  ?  lu  our  Law  writers, 
and  Treason  trials,  I  grant.  They  have  passed 
this  construction  upon  the  statute  :  yet  not  till 
they  add  to  it  the  words  <  his  person,  and  make 
moral  reflections  on  the  deaths  of  Richard  2, 
and  Edward  2.  Let  them  consider  on  the  other 
hand,  the  case  of  Henry  6 ;  he  was  twice  im-« 
prisoned  for  the  express  purpose  of  preserving 
l)is  life,  and  was  very  carefully  preserved  alive 
for  years;  nor  is  it  yet  known  h<iw  he  came  bj 
his  death.  The  Resolution  of  the  Judges  on 
the  Earl  of  Essex's  Trial  iu  the  year  1600,  car- 
ries this  necessity  farther  still.  It  is  there  de- 
clared to  be  the  consequence  of  '  every  rebel- 
'  lion,'  and  not  confined  to  war  against  the 
king's  person ;  and  this  is  as  just  a  conclusion 
as  the  other. — Examine  the  words  of  this  Lavf 
as  in. Ed  ward  3rd's  reign,  as  if  it  were  the  law 
of  Poland,  and  make  out  the  conclusion  there  ; 
not  uuder  the  prejudices  and  jiabits  of  thinkings 
to  which  our  minds  are  accustomed. — I  believe 
the  Statute  had  in  view  a  case  of  War  and  Re« 
hellion,  which  might  not  be  directed  against  the 
king's  life :  and  this  opinion  will  be  found  most 
agreeable  to  the  state  of  that  age,  by  those  who 
will  take  the  pains  to  examine  its  history  atten- 
tivel;)r,  and  the  condition  of  this  and  the  neigh- 
bouring kingdoms.  There  is  a  great  authority 
in  our  law  on  my  si(|e  in  this  point.  Chief  Jus- 
tice Brooke,  who  compiled  most  of  his  Abridge- 
ment in  the  reigns  of  Hen.  8,  and  his  son,  when 
Treasons  weie  readily  strained  to  any  construc- 
tion, doubts  about  the  case  of  a  design  to  deprive 
the  king  of  his  crown,  whether  it  is  witliin  the 
statate  of  Treasons.  Because,  he  sa^'S,oue  may 
deprive, &c.  withoutdesigning  the  death;  there- 
fore, he  adds,  a  statute  was  had  for  this  Case 
under  Hen«  8,  and  Ed.  6.  See  Bro.  Abr.  Trea- 
son pi.  24.  What  need  have  we  of  more?  The 
doubt  of  a  Judge  under  a  Tudor  prince,  iwon 
such  a  point  and  against  the  crown,  may  anord 
a  satisfactory  clearance  of  the  doubt  to  subjects 
of  a  Brunswick  prince.  The  argument  upon 
the  two  cases  of  Levying  War  and  depriving  of 
the  crown,  is  the  same.  And  this  learned  Judge 
did  certainly  not  encourage  the  separation  of 
the  king's  authority  from  his  person,  in  this 
branch  of  the  Law  of  Treason. — It  would  be 
equally  just  to  take  the  converse  of  the  above 
argument,  and  to  say,  the  levying  war  must  be 
clear  of  design  against  the  king's  life,  because  if 
it  were  otherwise,  there  was  no  need  to  provide 
for  it  by  the  first  clause  of  compassing,  &c. 
Many  of  the  arguments  in  the  State  Trials  lead 
to  tins  inference,  unknown  to  their  authors.  It 
is  the  consequence  of  lord  Bacon's  statement  of 
the  Judges'  Opinion,  in  his  Treasons  of  the  Earl 
of  Essex,  and  in  many  other  examples. — Again, 
the  inconsistency  of  the  doctrine  will  further 
appear,  from  the  following  view  of  it»    If  it  ba 
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It  is  a  war  asiinst  the  king,  when  intended 
for  alteration  of  the  laws  or  government  in  any 
part  of  them,  or  to  destroy  any  of  rhe  great 
officers  of  the  kingdom.  I'his  is  a  levying  war 
against  the  king : 

1.  Because  the  king  doth  protect  and  main- 
tain the  Laws  in  every  pan  of  them,  and  the 
great  officers,  to  whose  care  he  hatb,  in  his  own 
^tead,  delegated  the  expcution  of  them. 

2.  Because  they  are  the  king's  laws,  he  is  the 
fountain  from  whence,  in  their  several  channels, 
they  are  derived  to  the  subject ;  all  our  Indict- 
ments run  thus,  trespasses  laid  to  be  done, 
'  contra  pacem  domini  regis,'  the  kind's  peace, 
for  exoroitant  offences,  though  not  mtended 
against  the  kini;'s  person,  against  the  king,  his 
crown  and  dignity. 

My  lords,  this  construction  is  made  good,  by 
divers  Authorities  of  great  weii^ht,  ever  since 
the  Statute  of  25th  of  £dvr.  9,  downwards. 

In  ftd,  2*s  time,  sir  Tho.  Talbot  conspired 
the  death  of  the  dukes  of  Gloucester  and  Lancas- 
ter, and  some  other  of  the  peers ;  for  the  effiect- 
ing  of  it,  he  had  caused  several  people  in  the 
county  of  Chester,  to  be  armed  in  warlike  man- 
ner in  assemblies  in  the  parliament,  held  in  the 
17th  R.  2,  No.  20.  sir  Thomas  Talbot  being  ac- 
cused of  High  Treason  for  this  :  It  is  there  de- 
clared, insomuch  as  one  of  them  was  Lord  High 
Steward  of  England,  and  tlie  other  High  Con- 
stable, that  this  was  done  in  destruction  of  the 
estates  of  the  reajm,  and  of  the  laws  of  the 
kingdom,  and  therefore  adjudged  Treason,  and 
the  Judgment  sent  down  into  the  King's  Bench, 
as  appears,  Easter  term,  in  the  17th  R.  2,  in  the 
King's  Bench  rot.  16.  These  two  lords  had  ap- 
peared in  the  11  R.  2,  in  maintenance  of  the 
act  of  parliament  made  in  the  year  before,  one 
of  them  was  of  the  Commissioners  appointed  by 
Parliament,  and  one  of  the  Appealors  of  those 
who  would  have  overthrown  it. 

The  duke  of  Lancaster  likewise  was  one  of 
the  lords,  that  was  to  have  been  indicted  of 
Treason,  for  endeavouring  the  maintenance  of 
it ;  and  therefore  conspiring  of  their  deaths  is 
said  to  be  in  destruction  of  their  laws ;  This 
there  is  declared  to  be  Treason,  that  concerned 
the  person  of  the  king  and  common-wealth. 

In  that  great  Insurrection  of  the  villains, 
and  meaner  people,  in  Rd.  2's  time,  they  took 
an  oath,  '  Quod  regi  etcommunibus  fidelitatem 

levying  war  aeainst  the  king,  to  assume  royal 
authority  by  mrce,  it  cannot  be  restrained  to 
any  particular  branch  of  the  prerogative.  It 
must  be  treason  so  to  assume  any  one  of  them. 
Of  these  there  is  none  more  clearly  ascertained, 
than  the  adtbinistration  of  justice.  This  pro- 
ceeds from  the  Crown  as  the  Fountain  of  Jus- 
tice, from  whence  all  Courts  are  to  derive  their 
institution.  Therefore,  to  erect  such  tribunal, 
and  to  maintain  it  with  force,  (any  force  suffi- 
cient for  the  purpose,  according  to  Foster)  is 
lev^ng  war  against  the  king,  by '  doing  that 
^  which  the  king  oueht  to  do  in  government  as 
*  king.'  Ludcrs  on  t&e  Law  of  Treason,  in  Le- 
Yying  War,  p.  77. 


<  servarent,'  to  b«  true  to  the  king  and  com- 
mon's, and  that  they  would  take  nothing  but 
what  they  paid  for,  punished  alf  theft  with  death ; 
b«re  is  no  intendment  against  the  person  of  the 
king ;  The  intent  Was,  to  establish  the  laws  of 
Vilianage  and  Senitode,  to  born  all  the  Ite- 
cord9,  to  kill  the  Judges :  This  in  the  Parlia- 
ment of  the  5th  Rd.  2,  No.  31,  32,  the  first 
part,  is  declared  to  be  Treason  against  the  king, 
and  against  the  law. 

In  the  11th  R.  2,  in  parliament,  the  raising 
of  Forces  against  the  Commissioners,  appointed 
by  act  of  Parliament  the  yeai' before,  adjudged 
Treason  by  all  the  judges. 

The  statute  1  Mary  cap.  12,  enacts,  That  if 
12  or  more  shall  endeavour  by  force,  to  alter 
any  of  the  laws  or  statutes  of  the  kingdom,  he 
shall  from  such  a 'time  there  limited,  be  ad- 
judglpd  only  as  a  Felon.  This  act  was  to  con- 
tinue but  to  the  next  parliament,  it  is  expired, 
it  shews  by  the  words  only,  that  the  offence 
was  higher  before  the  making  it. 

My  lords.  In  queen  Elizabeth's  time.  Grant, 
and  divers  apprenticed  of  London,  x,rs  the  num- 
ber of  200,  rose,  and  assembled  at  Tower-hill, 
carried  a  cloak  upon  a  pole  instead  of  a  ban- 
ner, their  intent  was  to  deliver  divert  Appren- 
tices out  of  prison,that  had  been  committed  upon 
a  Sentence  in  the  Star-Chamber  for  riots,  to  kill 
the  lord  mayor  of  London,  and  for  setting  prizes 
on  Victuals.  In  Trinity  term,  37  EUz.  divers 
of  the  Judges  were  consulted  wirfaal,  and  re- 
solved. That  this  was  a  levying  of  war  against 
the  qaeen,  being  intended  against  the  ^vem- 
ment  and  officers  of  the  qtteen,  and  therefore 
Grant  and  others  were  executed  as  Traitors. 

Afterwards,  in  that  queen's  tikne,  divers  of 
the  county  of  Ox  ford  consulted,  to  go  together 
from  house  to  house  in  that  county,  and  thence 
to  London  and  other  parts,  to  excite  them  to 
take  op  arms,  for  the  tnrowing  in  of  aU  inclo- 
sures  throughout  England.  Nothing  was  done, 
nor  no  assembly.  Yet  the  statute  of  13  Eltz. 
e.  1,  during  the  queen's  life,  made  it  Treason, 
to  intend,  or  advise  to  levy  war  aghast  the 
queen. 

In  Easter  term  39  Eliz.  all  the  Judges  of 
England  met  about  the  case,  it  was  resolved  by 
them,  that  this  was  a  war  intended  against  the 
queen ;  they  agreed.  That  if  it  had  been  of  one 
township  or  more,  upon  private  inter^t,  and 
claim  of  right  of  Common,  it  had  uot  beeo 
Treason,  but  this  was  to  throw  in  all  tnclosures 
through  the  kingdom,  whereunto  these  parties 
should  pretend  no  claim.  That  it  was  against 
the  law,  in  regard  that  the  Statute  of  Merton 
gave  power  of  Inclosures  in  many  ca^es :  upon 
this  resolution  Rradsaw  and  Burton  were  exe- 
cuted at  Aynrstow-Uill  in  Oxfordshire,  th^  place 
where  th^y  intended  the  first  rendezvous. 

So  that  my  lords,  if  the  end  of  it  be  to  over- 
throw any  of  the  Statute^,  &uy  part  of  the  law 
and  settled  government,  or  auy  of  the  great 
officers  intrusted  with  the  execiition  df  them, 
this  is  a  war  against  the  king. 

My  lords,  it  will  be  further  considerable, 
what  diall  be  accounted  a  Levying  of  l^ar,  in 
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respect  of  the  actions  and  things  .done ;  there  I 
is  a  design  to  alter  sotiie  pare  of  the  luws,  and 
present  government,  for  the  eifecting  thereof^ 
people  Be  provided  of  arms,  gathered  toj^e- 
cher  into  troops,  but  afterwards  march  not  with 
banners  displayed,  nor  do  bellum  percutere, 
M'het her  the  army  themseUes^and  gathering  to- 
gether upon  this  design,  be  a  war,  or  such  pro- 
secution of  the  design  with  force,' as  makes  it 
treason  witiiin  the  btatute  ? 

1.  If  this  bo  not  a  war,  in  respect  that  it  ne- 
cessarily occasions  hostile  preparations  on  the 
other  side. 

2.  From  the  words  of  ihe  statute,  shall  levy 
war,  and  be  thereof  probably  attainted  of  open 
deed,  by  people  of  their  condition;  although 
the  bare  conspiring  Le  not  an  open  deed,  yet 
whether  the  arming  and  drawing  of  men  toge- 
ther, be  not  an  open  declaration  of  war  ? 

In  sir  Thomas  Talbot's  Case  before  cited,  in 
the  17th  R.  2,  the  acts  of  force  are  expres!>ed 
in  the  Parliament  Roll ;  That  he  caused  divers 
of  the  people  of  the  county  of  Chester,  to  be 
armed  in  a  warlike  manner  in  assemblies,  here 
is  no  marching,  no  banners  displayed. 

lathe  8th  Hen.  8,  William  Bell  and  Thomas 
Lacy  iu  Com.  Kane,  conspired  wiih  Thomas 
Cheyney,  called  the  *  Hermite  of  tlie  queen  of 
'  Faries/  to  overthrow  the  laws  and  customs  of 
the  realm  ;  and  for  the  effecting  of  it,  they  with 
800  more,  met  together,  and  concluded  upon  a 
course  of  raising  ^eater  forces  in  the  couuty  of 
Kent,-fmd  the  adjacent  shires  ;  This  adjudged 
Treason  ;  tliese  were  open  acts. 

My  Lords,  For  the  Application  of  both  these, 
to  the  Case  in  question  : 

1.  In  respect  of  the  end  of  it:  here  was  a 
War  against  the  king,  it  was  to  subvert  the  laws; 
this  being  the  design  for  the  effecting  of  it,  he 
assumed  to  his  own  person  ah  arbitrary  power 
over  the  lives,  libertirs,  and  estiies  of  his  ma- 
jesty's subjects,  and  determined  Causes  upon 
raper-Pctitions,  at  his  own  will  and  pleasure ; 
Obedience  must  be  forced  by  the  army,  this  is 
declared  by  the  t^' arrant. 

My  lords,  If  it  be  siiid  that  the  Warrant  ex- 
pressetli  not  any  intent  of  subverting  the  laws ; 
It  expresseth  fully  one  of  the  principal  means, 
whereby  this  was  to  be  done,  that  is,  obedience 
to  bis  arbitrary  orders  upon  Paper-Petitions ; 
This  was  done  in  reference  to  the  main  design. 

In  the  Cases  of  the  town  of  Cambridge  and 
sir  William  Cogan,  they  have  formerly  been 
cited  to  your  lordships  upon  other  occasions^ 
the  things  in  themselves  were  not  Treason,  tliey 
were  not  a  levying  of  war.  In  that  of  Cam- 
bridge, the  town  met  together,  and  in  a  forcible 
mauuer  broke  up  the  University-Treasury^  and 
took  out  of  it  the  Records,  and  Evidences  of  the 
{iiberties  of  the  University  over  the  town.  In 
the  other,  they  of  Bridgewater  marched  to  the 
Hospital,  and  compelled  the  master  of  the  )Ids- 
pital  to  deliver  unto  them  certain  Evidences, 
that  coDcerned  the  town,  and  forced  him  to 
enter  into  a  bond  of  900/. 

-^TJiiCK,  if  doa«  upc^n  these  private  ends  v^nue, 


had  not  been  a  Treason,  as  appears  by  the 
very  words  of  the  statute  of  S5  Edw.  3,  before- 
mentioned,  of  marching  openly  or  secretly. 

But  my  lords,  these  of  Cambridge  and 
Bridgewater,  they  were  of  the  conspiracy  with 
the  Villains,  as  appears  in  the  ParUament-Roll 
of  1  Rich.  2,  n.  311,  and  32,  where  the  towns 
of  Cambridge  and  Bridgewater  are  expressly 
excepted  out  of  the  general  Pardon  made  to 
the  villains ;  this  being  done  in  reference  to 
that  design  of  the  V^illains,  of  altering  the  laws; 
this  was  that  which  made  it  Trt'ason. 

If  the  design  went  no  further,  than  the  en- 
forcing obedience  to  these  Paper  Orders  made 
by  himself,  it  was  sufficient  it  was  to  subvert 
one  fundamental  part  uf  the  law ;  nay,  in  e^ect 
the  whole  law ;  what  use  of  law,  if  he  might 
order  and  determine  of  men's  estates  at  his  own 
pleasure  ?  This  was  against  the  law  notoriously 
declared  in  Ireland. 

In  the  close  Roll  in  the  Tower,  in  the  25th  ^ 
of  Ed.  1,  a  Wrij  went  to  the  Justices  in  Ire- 
land, that  kingdom  at  that  time  was  governed 
by  Justices,  declaring,  That  upon  Petitions 
they  were  not  to  determine  any  Titles  between 
party  and  party,  upon  any  pretence  of  profit 
whatsoever  to  the  king. 

In  28  Hen.  6,  Crv2.  Suits  in  equity  not  be^ 
fore  the  Deputy,  but  in  Chancery ;  suits  at 
common-law,  not  before  him,  but  in  cases  qf 
life  in  the  KingS-Bcnch ;  for  title  of  lands  or 
goods  in  the  proper  courts  of  the  kingVBench, 
or  Common-Pleas. 

This  declared  in  the  Instructions  for  Ireland, 
in  the  latter  end  of  king  .fames's  time,  and  by 
the  Proclamation  in  his  majesty's  time ;  my 
lord  took  notice  of  them ;  called  the  commis- 
sioners narrow-hearted  commissioners. 

The  law  said,  He  should  not  thus  proceed 
in  the  subversion  of  it,  he  saitli  he  will,  and 
will  enforce  obedience  by  the  army,  this  is  |is 
much,  in  respect  of  the  end,  as  tu  endeavour 
the  overthrow  of  the  Statutes  of  Labourers,  of 
Victuals,  or  of  Merton  for  Inclosures  ;  here  is 
a  Warrant  against  the  king,  in  respect  of  the 
end*. 

*  "  The  same  arbitrary  confusion  of  right 
and  wrong,  encouraged  the  parliamentary 
leaders  in  Charles  the  Ist's  time,  to  charge  lord 
Stniiibrd  with  having  subverted  the  laws,  and 
thereby  cot^mitted  High-Treason.  It  was  the 
Article  whici)  they  laboured  the  (nosr,  and  per- 
haps they  judged  rightly ;  because,  by  being 
general  and  indistinct,  it  was  capable  of  em- 
bracing any  offence  that  malice  and  faction 
could  mid  no  other  name  for.  They  could  not 
have  attempted  thb  with  effect,  if  the  Law  of 
Treason  had  been  properly  deHned ;  or  if  the 
minds  of  men,  the  learned  as  well  as  the  vulgar, 
had  not  been  obscured  or  perverted  by  the  doc- 
trines which  had  been  Long  current,  on  the 
supposed  authority  of  adjudged  Cases.  It  is 
curious,  but  lamentable  too,  to  find  St.  John, 
with  whom  the  maintenance  of  this  Article  lay, 
urging  them  all  and  relyiuf;  upon  them,  to 
prove  lord  Strafford  goUty.    Thus  did  tb«  in- 
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S.  In  ri^pect  of  the  Actions,  whether  there 
b«  either  a  Levying  of  War,  or  an  open  detd, 

or  both. 

My  lords,  There  was  an  army  in  Ireland  at 
that  time,  of  2,000  horse  arid  foot ;  by  this 
Wafrant  there  is  a  full  designation  of  this 
whole  army,  and  an  assignment  of  it  over  to 
Saville  for  this  purpose.  The  Warrant  gives 
him  power  from  time  to  time,  to  take  as  nmny 
soldiers,  horse  and  foot,  with  an  officer  through- 
out the  whole  army,  as  himself  sliali  please ; 
here  is  the  terror  and  awe  of  the  whole  army 
to  enforce  obedience.  My  lords,  If  the  Earl 
had  anned  2,000  horse  and  foot,  and  formed 
them  into  ctMnpanies  to  this  end,  your  lord- 
•hips  would  have  court  ived,  that  this  had  been 
a  war.  Jt  is  as  much  as  in  the  case  of  sir  Tho- 
mas Talbot,  who  armed  them  in  assemblies. 

This  is  the  siune  with  a  breach  of  trust 
added  to  it. 

That  Army  which  was  first  raised,  and  after- 
wards committed  to  his  trust,  for  the  defence 
6f  the  people,  is  now  destined  by  him  to  their 
destruction.  This  assignation  of  the  anny  by 
his  warrant,  under  his  hand  and  seal,  is  an 
open  act.  My  lords,  Here  is  not  only  an  open 
act  done,  but  a  levying  of  war,  soldiers,  both 
horse  and  fout,  with  an  otBcer  in  warlike  roan- 
justice  of  crown  prosecutions  meet  with  a  re- 
Vaiiation  liere,  in  the  injustice  of  a'  popular 
prosecution.  So  fared  it,  too,  with  Laud. 
Such  men  as  he  cannot  complaiiv,  when  they 
receive  the  same  measure  as  they  mete.  Mr, 
St.  John  ^eems  not  more  unjust  than  bis  prede- 
cessors, and  to  have  as  good  reason  as  they, 
when  he  concludes,  '  This  is  as  much,  in  re- 
*  spect  of.  the  end,  as  to  endeavour  the  ovei^ 
'  throw  of  the  Statutes  of  Labourers,  of  Vic- 
'  tuah,  or  of  Merton  for  Inctobures.' — Judge 
Jenkins,  who  was  imprisoned  by  the  Parlia- 
ment for  his  enmity  to  them,'  employed  his 
hoursof  confinement  in  collecting  together  the 
various  acts  of  Law-Tyranny  which  theV  had 
practi»ed.  He  chieily  drew  bis  points  of  con- 
structive treason  from  St.  John's  Argument, 
published  by  their  authority,  and  retorted  them 
upon  his  enemies,  in  order  to  prove  them,  by 
their  own  oracle,  guilty  of  High-Treason, — 
Some  of  the  Articles  against  Cardinal  Wolsey 
contain  this  Chai*ge  of  subverting  the  laws, 
enforced  in  the  same  loose  manner,  but  though 
there  are  44  of  them  altogether^  they  do  not 
strain  the  point  to  the  conclusion  of  High- 
Treason  agamst  him.  These  Articles  were  the 
acts  of  the  Privy-Council,  and  probably  drawn 
by  sir  Thomas  More  the  Chancellor.  Of  the 
tame  kind  are  the  Articles  (of  High-Treason 
as  they  are  called)  against  Seymour  lord  Dud- 
ley, which  ex  [libit  a  curious  mixture.  At  the 
end  of  29  Charges  of  Schemes  of  Ambition,  as 
likC'  Adultery  ai»  Treason,  there  is  an  er^o  he 
aspired  to  the  dignity  royal.  The  Articles  of 
Accusation  dgainst  his  brother  the  Protector, 
though  more  treasonable  in  their  nature,  are 
not  called  by  that  name/'  Luders  on  the  Law 
•f  Treason  m  Levying  War,  83. 


aer  assessed   upon  the  subject,  wbirh  killed 
tlieir  cattle,,  consumed  and  wasted  (lieir  goods. 

Your  hirdships  observe  a  ^rcai  differerice, 
where  six  men  go  upon  a  design  alooe,  and 
when  sent  from  an  army  of  600,  all  engaged  ia 
the  siiine  service,  so  many  were  sent  as  were 
sufficient  to  execute  the  command,  if  upon  a 
poor  man  fewer,  more  upon  a  rich ;  if  the  six 
had  not  been  able,  the  whole  anny  mast  make 
it  good.  The  reason  that  the  Sheriff  directed 
alone,  or  but  with  one  bailiff  to  do  execution, 
i$,  because  he  hath  the  command  of  titelatr, 
the  king's  writ,  and  the  pouf.  comitatus  iti  case 
of  resistance.  Here  is  the  Warrant  of  a  Geue- 
ral  of  an  Army;  Here  b  the  po$\cciercitu, 
the  Power  of  the  Army,  under  the  awe  of  the 
whole  Army  six  may  force  more,  tliau  siiiy 
without  it;  and  although  never  above siiia 
one  place,  yet  iu  several  f^rts  of  the  kingdom 
at  tne  same  time,  might  be  above  sixty ;  k 
sessing  of  Soldiei-s  was  frequent,  it  was  tbeor< 
dinary  course  for  execution  of  Lis  orders. 

Tl)e  Lord-Lieutenant  of  a  county  in  Fx- 
Imid  bath  a  design  to  altar  the  laws  and  £<> 
vernment ;  nay,  admit  the  design  goei  not  fj 
hi^b,  be  only  declares  thus  much,  he  will  order 
the  freeholders  and  estates  of  the  inhabitauii 
of  the  county,  at  his  own  will  and  pleasure,  and 
doth  accordingly  proceed  upon  Paper-Petitions 
foreseeing  there  will  be  disobedience,  he  grants 
out  Warrants  under  his  band  and  seal,  to  the 
depu'y-lieutenants  and  captainsof  the  Trained- 
Bands,  that  upon  refusal,  tbey  wilt  take  such 
number  of  the  Trained-Bands  tbrouc^h  the 
county,  with  officers,  as  they  shall  tliink  good, 
and  lay  them  upon  the  lands  and  hotisesof 
the  refusers,  soldiers  in  a  warlike  roaooer  are 
frequently  sessed  upon  tliem  accordinc^ly ;  your 
lordships  do  conceive,  that  this  is  a  leryiugoi 
war  within  the  statute. 

The  Case  in  question  goes  further  in  thesi 
two  respects :  That  it  is  more  against  (be  ^ 
clared  law  in  Ireland,  not  only  again&t  the 
Common-law,  but  likewise  against  the  Statute 
of  28  Hen.  6,  against  the  Aces  of  the  Comn.is- 
sinners;  against  Proclamations  in  pursoaoce 
of  the  law  ;  against  that  himself  took  noiict;  o{ 
narrow-hearted  commissioners. — In  this,  tbi 
here  was  an  Army,  the  soldiers  by  profession, 
acts  of  hostility  from  them  of  greater  terror, 
than  from  freeholders  of  the  same  countv.— 
My  lords,  I  hiive  now  done  with  the  fir^t  uf  i^ 
vymg  of  War. 

The  Second  is  the  Machination,  the  adTl^iD; 
of  a  War.  The  case  in  this,  rests  upon  a  War- 
rant to  Saville,  and  the  advice  in  tlie  ?3rf  Arti- 
cle. The  Warrant  shews  a  resolution  of  em- 
ploying the  old  Army  of  Ireland,  to  the  o{>- 
pression  of  his  majesty's  subjects,  and  the  b«r»< 
In  the  93d  Article,  having  told  his  Daje»iT> 
that  he  was  loosed  and  absolved  from  rales  oi 
government,  and  might  do  every  thing  which 
power  might  admit ;  he  proceeded  forther  in 
speech  to  his  majesty  in  these  words ;  *  Voa 
'  have  an  Army  m  Ireland,  yoo  may  emploj 
'  to  reduce  this  kingdom.' 

My  lords,  Both  being  pat  togeiber,  tbert  is 
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a  Machination,  a  practice,  an  advice  to  Levy 
War,  and  by  force  to  oppies**  and  destroy  his 
majesty's  subjects. 

It  hath  been  said,  the  Statute  of  !;d  Edw. 
3,  is  a  penal  Jaw,  and  cannot  be  taken  by 
equity  and  construction,  there  must  be  an  ai> 
tiiril  war;  the  Statute  maki^s  it  Treason  to 
counterfeit  the  king's  Coin,  the  cnnspirinf*,  the 
raising  of  Furnaces  is  no  Treason,  unless  he 
doth  Nummum  percutcrCy  actually  coin. 

My  Lords,  This  is  only  said,  not  proved  ;  the 
law  is  otherwise,  19  Hen.  6,  fol.  49,  there  ad- 
judged.   That  the  conspirmg  and  aiding  to 
counterfeit  Coin   was    Treason,  and    Justice 
Stamford,  fol.  331,  and  41,  is  of  opinion,  that 
this,  or  tlie  conspiring  to  counterfeit  the  Great 
Seal,  is  Treason.     The  Statute  is,  If  any  shall 
counterfeit  ihe  Great  Seal,  conspirint;  to  do  it 
by  tlie  Book  is  Treason ;  if  a  man   take  the 
Broad  Seal  from  one  patent,  and  put  it  to  ano* 
titer,  here  is  no  counterfeiting,  it  is  tantamount, 
and  therefore  Treason,  as  is  adjudged  in  2  II. 
4,  fol.  2d,  and  by  the  opinion  of  Stamford.    If 
^Machination  or  Plotting  a  war  be  not  within 
that  clause  of  the  Statute  of  Levying  of  War, 
yet  it  is  within  the  first,  of  compassing  the 
death  of  the  king,  as  that  which  necessarily 
tends  to  the  destruction  both  of  king  and  people, 
upon  whose  safety  and  protection  he  is  to  cn- 
|j;age  himself.      That  this  is  Treason,  hatli  been 
adjudged,  both  after  the  Statutes  of  1  lien.  4, 
c.  10,  and  1  queen  Mary ;   so  much  insisted 
npon  on  the  other  side.     In  the  3d  year  of 
kmg  Hen.  4,  one  BalshnI  coming  from  London, 
found   one  Bernard  at  pkrugh,  in  the  parish  of 
Odey,  in  the  county  of  Hertford,  Bernard  asked 
lialslial  what  news  ?  he  told  him,  that  the  news 
wnSf  That  king  Richard  the  2nd  was  alive  in 
Scotland  (which  was  false,  for  he  was  dead), 
and  that  by  Midsummer  next,  he  would  come 
into    England ;     Bernard   asked    him,    What 
were  be»t  to  be  done  ?    BaUhnl  answered,  (xcc 
men,  and  go  to  king  Richard.    In  Michaelmas 
Term,  in  the  3d  year  of  Hen.  4,  in  the  King's- 
I3ench  rut.  4,   this  advice  of  War  adjudged 
Treason. 

In  Queen  Mary's  time,  sir  Nicholas  Throck- 
morton ♦  conspired  with  jir  Thomas  Wyat,  to 
levy  war  within  this  realm  for  alteration  in 
Xleiigion,  he  joined  not  with  him  in  the  execu- 
tion. This  conspiracy  alone  declared  to  be 
Treason  by  all  the  Judges ;  this  was  after  the 
Statute  of  queen  Mary,  so  much  insisted  upon. 
That  Parliament  ended  in  October,  this  Opinion 
was  delivered  the  £aster  term  following,  and  is 
reported  by  justice  Dyer,  fol.  98.  It  is  true, 
sir  Thomas  Wyat  afterwards  did  levy  war;  sir 
Nicholas  Throckmorton  he  only  conspired. 
This  adjudged  Treason. 

One  Story  t  in  queen  Elizabeth's  time  prac- 
tised with  toreigners,  to  levy  War  within  this 
kin&;dom,  nothing  done  in  pursuance  of  the 
practice.  The  intent,  without  any  adhering  to 
euemies  of  the  queen,  or  other  cause,  adjudged 
Treason,   and   he  executed  thereupon.     It  is 

*  See  vol.  1.  p.  869.         t  l^i^*  p.  861. 
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true,  my  lord»,  that  year  13  Eliz.  by  act  of  par- 
liument  it  is  made  Treason,  to  intend  the  levy- 
ing of  Avar;  liiis  Case  was  adjudged  before  the 
parliament :  The  car.e  was  adjudged  in  Ilillarv 
term;  the  parliament  bes,un  not  till  the  April 
following.  This,  my  lards,  is  a  Case  judged  in 
point,  that  the  practising  to  levy  War,  though 
nothing  be  done*  in  execution  ot  it,  is  Treason. 

Object. — It  may  be  objected.  That  in  these 
Case:i,  the  conspiring  being  against  the  whole 
kingdom,  included  the  queen,  and  was  a  com- 
passing her  destruction,  as  well  as  of  the  king- 
doms,  here  the  advice  was  to  the  king. 

Answ. — ^The  Answer  is  first,  That  the  Warrant 
was  unknown  to  his  majesty,  that  was  a  Ma- 
chination of  War  against  the  people  and  laws, 
wherein  his  mRJcsty's  person  was  engaged  for 
protection. 

Secondly,  That  the  Advice  was  to  his  majes- 
ty, aggravates  the  offence,  it  was  an  attempt 
which  was  the  offence ;  it  was  an  attempt  not 
only  upon  the  kingdom,  but  upon  the  Sacred 
Person  and  his  Oihce  too ;  himself  was  hoslis 
palria,  he  would  have  made  the  father  of  it  so 
to :  Nothing  more  unnatural  nor  more  danger- 
ous, than  to  offer  the  king  poison  to  drink ; 
telling  him  that  it  is  a  cordial  is  a  passing  of  his 
death :  the  poison  was  repelled,  there  was  an 
antidote  %\iihin ;  the  malice  of  the  giver  beyond 
expression.  The  persuading  of  Foreigners  to 
invade  the  kingdom,  hold  no  proportion  with 
this  Machination  of  War;  agamst  the  law  or 
kingclom,  is  against  the  king,  they  cannot  ba 
severed. 

jMy  Lords,  If  no  actual  War  within  the  Sta- 
tute, if  the  counselling  of  war,  if  neither  of  these 
single  acts  be  Treason  within  the  statute.  The 
Commons,  in  the  next  place,  have  taken  it  into 
consideration,  wh'it  the  addition  of  his  other 
words,  counsels,  und  actions  do  operate  in  the 
case,  atid  have  conceive<l,  that  with  this  addi- 
tion, all  being  put  together,  that  he  is  brought 
within  the  statute  of  a5  K.  fl. 

The  words  of  the  Statute  ore,  *  If  any  man 
^  shrdl  compass,  or  imagine  the  death  of  the 
'  king ;'  the  words  are  not,  '  If  any  man  shall 
'  plot,  or  counsel  the  death  of  the  king  ;*  No, 
ray  lords,  they  go  further  than  to  such  things  as 
are  intended  immediately,  directly,  and  deter- 
minativety  against  the  Ufe  and  person  of  the 
king,  they  are  of  a  larger  extent ;  to  compass, 
is  to  do  by  circuit,  to  consult  or  practice  ano- 
th.er  thing  directly,  i^hich  being  done,  may  ne- 
cessarily produce  this  effect. 

However  it  be  in  the  other* Treasons  nithin 
this  Statute,  yet  in  this,  by  the  very  words, 
there  is  room  left  for  constructions,  for  necessary 
inferences  and  consequences. 

What  hath  been  the  judgment  and  practice 
of  former  times,  concerning  these  words,  of 
compassing  the  king's  death,  will  appear  to  your 
lordships,  by  some  Cases  of  Attainders  upon 
tliese  words. 

One  Owen,  in  king  James*s  time,  in  the  ISih 
year  of  his  reign,  at  Sandwich  in  Kent,  spake 
these  words,  *  That  king  James  bemg  excom- 
<  muoicated  by  the  Po{>e,  lunv  he  killed  by  an/ 
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*  ninn.wliichkiliiui;  is  no  murder :'  Being  asked 
Uy  ihiise  be  spake  tu,  liuw  Lc  durat  iiuiiiitaiu 
lu  Idoody  an  atoertion  ?  Ansuered,  *  That  the 

*  nitttUr  was  not  so  heinuu^t  as  uas  supposed  ; 
^  lor  the  king,  wiio  is  the  lesser,  is  coucluded  hy 

*  the  Pope,  wlio  is  the  i»resttfr  ;  and,  as  a  inale- 

*  factor,  being  condeniued   hefoie  a  temporal 

*  judj^e,  may  he  delivired  over  to  be  executed; 
'  so  the  king,  sttiiidin^  convicted  by  the  Pope's 

*  i^e^te^ce  of  Excotnniunication,  may  justly  be 
'slaughtered  without  fntdt;  for,  the  killing  of 
'  the  kiuK  is  the  execution  of  the  Pope^s  supreme 
'  Sentence,  as  the  other  i»  the  execution  of  the 
'  law/  Fur  this  Judi^aient  of  High  Treason 
was  given  against  him,  and  execution  done. 

My  Lords,  there  is  no  clear  intent  appearing, 
thnt  Owen  desired  the  thin^;  should  be  done, 
only  Arguments  tiiat  it  might  l>e  done,  this  is  a 
compassing,  there  is  a  clear  endeavour  to  cor- 
rupt the  jud;];ment,  to  take  o(V  the  bonds  of  con- 
science, the  ^r«>ac<  St  security  of  the  king's  life, 

*  God  forbid,'  saith  mie  «>f  better  jndgiAent  than 
he,  '  thai  I  should  stictch  out  my  hand  against 

•  «  the  Loi-d's  aiio  nted  :'  No,  saitli  lie,. the  Lord 
doth  not  forbid  ir,  you  may,  for  these  reasons, 
lawfully  kill  the  kini;. 

He  that  denies  tiie  Title  to  the  Crown,  and 
jtliits  the  means  of  setting  it  upon  another*s 
lieHd,  may  do  this  without  nny  direct,  or  imme- 
diate desiring  the  deuth  of  him  that  wears  it ; 
yet  this  i»  Treason,  as  was  adjudged  in  the  lOtli 
of  Hen.  7.  in  these  of  Fiurton,  and  in  the  duke 
of  Norfolk's  case,  13  Eliz. 

Thi'»  is  a  compassing  of  his  Death;  for  there 
can  no  nioie  be  tv>o  kiogH  in  one  kingdom^  then 
two  suns  in  tlie  firmament:  He  that  conceives 
a  title,  cmints  it  wort^i  venturing  for,  though  it 
cost  him  his  life:  he  that  is  in  pu^^ession  thinks 
it  as  well  worth  the  keeping.  John  Sparhauk, 
in  \iwz  Henry  the  4th's  time,  meeting  two  men 
upon  the  way,  amongst  other  talk,  said.  That 
the  king  was  not  rightful  king,  but  the  earl  of 
March;  anti  that  the  pope  would  s;ntnt  indul- 
gences to  all,  that  could  assist  the  Karl's  Title, 
and  that  within  half  a  year  there  would  be  no 
Liveries  nor  Cognizances  of  the  king ;  that  iho 
kiui;  hud  not  kept  promise  with  the  people,  but 
litid  laid  Taxes  upon  them. 

In  Easter-Tcrin,  in  the  3rd  year  of  Henry  the 
4th,  in  the  Kiiii;*  Bench,  rot.*  12,  this  adjudged 
Treason,  this  denying  the  Title  with  motives, 
though  not  itnplyedly  of  action  against  it,  ad- 
judged Treason ;  tliis  is  a  compassing  the  king*s 
death. 

How  this  was  a  compassing  of  the  king's 
Death,  is  declarotl  in  the  Reasons  of  the  Judg- 
ment; that  the  words  were  spoken  with  an  in- 
tent, to  withdraw  the  affections  of  the  people 
from  the  king,  and  to -excite  them  against  him, 
that  in  the  end  they  might  rise  up  against  him 
4n  mortem  ei  destructionem  of  the  king. 

My  Lords,  in  ti.i«  Judgment,  and  others, 
which  I  shall  cite  to  your  lordships,  it  appears, 
that  it  is  a  compasMng  the  king's  death  by  words, 
1 1  endeavour  ti»  draw  the  p<<j pie's  hearts  fi-om 
the  king,  to  }<ot  discord  betwc  ii  tie  king  and 
thiiii,  whereby  the  |  eojle  iht.ulJ  leave  the 


king,  should  ri&e  up  against  him,  to  the  death 
and  de»t ruction  of  tlie  king. 

The  Cases  that  I  shall  cite,  prove  not  only 
that  it  is  Treason,  but  what  is  sulficieat  Evi- 
dence to  make  this  good. 

Upon  a  Conimissum  held  the  18th  £d.  4,  ia 
Kent,  before  tlie  marquis  of  Dorset,  andother^, 
an  Indictment  was  preferred  against  John 
A  water,  of  High  Treason,  in  the  turm  before- 
mentioned,  for  Words,  which  are  entered  ia  the 
Indictment  tub  hue  forma  :  That  he  had  bcsu 
servQi.t  to  the  earl  of  Warwick ;  that  tbujgh 
he  were  dead,  the  earl  of  Oxford  was  alive,  and 
should  have  the  government  of  part  of  tbai 
country  ;  'i  hat  Edward,  whom  you  call  kinu  oi' 
England,  was  a  false  man,  nod  had,  by  art  and 
subtilty,  slain  tlie  eatl  of  Warwickyandthedakc 
of  Clarence  his  brother,  without  any  cause, 
who  before  had  been  both  of  them  attainted  o) 
High-TreHSOu. 

My  Lords,  This  Indictment  was  returned 
into  the  King's  Bench  in  Trinity -term,  in  the 
18th  Edw.  the  4th;  and,  in  Easter-term,  tU* 
2l2d  of  Edw.  the  4th,  he  was  outlawed,  bj  the 
stay  of  the  outlawry,  so  long  as  it  seems  the 
Judges  had  well  advised  before  wlietherit  were 
treason  or  not. 

At  the  same  session  Thomas  Heber  was  io- 
dieted  of  Treason  for  these  words,  *  That  the 
'  last  Parliament  was  the  most  simple  and  in* 
^  sufficient  Parliament  that  erer  had  been  in 

*  England ;  That  the  king  was  gone  to  live  in 

<  Kent,  because  that  for  the  present  he  had  not 
^  the  love  of  the  citizens  of  I iondon,  nnrsboalJ 

*  he  have  it  forthefutute:  That  if  the  bishop  of 

<  Hatband  Wells  were  dead,  the  orchbisbopof 

*  Canterbury  being  cardinal  of  England,  would 
^  iniinediateiy  lose  bis  hetid.'  This  Indictment 
was  i-cturned  into  the  Kina*s  Bench  in  Triuit)- 
term,  in  ibe  IBih  of  Edw.  4th:  aftc maids  there 
came  a  privy-seal  to  the  Judge  to  respite  tbe 
Proceedings,  which,  as  it  should  seem,  wiis  tu 
tiie  intent  the  Jutigcs  might  advise  of  tM  Case, 
for  aftet*wards  he  is  outlawed  of  HigliTrtia:>oD 
upou  this  Indictment. 

These  words  are  thought  sufficient  evident, 
to  prove  these  several  indictments,  that  thty 
were  tpt)ken  to  wididraw  the  people's  Afik* 
lions  from  the  king  to  excite  them  against  him, 
to  cause  risings  against  him  by  the  people,  im 
mortem  ct  dctlnictioucm  of  the  kin^. 

Your  lordships  are  pleased  to  consider,  Intt 
in  all  these  Cases,  tlie  Treason  was  for  woidi 
only,  words  by  private  persons,  and  in  a  more 
private  manner,  but  once  spoken,  and  no  !«[•«*. 
only  amongst  the  people,  to  excite  them  agaiLht 
the  king. 

My  IxirdF,  here  are  Words,  Counsels,  more 
than  Words  and  Actions  too^  not  only  to  divu- 
feet  the  people  to  the  king,  but  the  king  Hke- 
wise  townrtls  the  people ;  not  once,  but  often ; 
not  in  private,  but  in  places  most  poMic;  out 
by  a  private  pci'son,  but  by  a  coun$elk»r  *'\ 
state,  a  lord  lieutenant^  a  lord-president,  n  lorJ- 
deputy  of  Ireland. 

1.  To  his  majesty  that  the  pariiament  hftd 
denied  lo  supply  him :  a  alander  upon  all  tl>e 
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commons  of  England,  in  their  affections  to  the 
king  and  kingdom,  in  refusing  to  yield  timely 
supply  for  the  necessities  of  the  king  and  king- 
dom. 

2.  From  thence,  that  the  king  was  loose,  and 
absolved  from  rules  of  government,  and  was  to 
do  every  things  that  power  would  admit.  My 
lords,  more  cannot  be  said,  they  cannot  \m  ag- 
gravated; whatever  I  should  say  would  be  in 
diminution. 

3.  Thence  you  have  an  Army  in  Ireland, 
you  may  employ  to  reduce  this  kingdom. 

To  counsel  a  king,  not  to  love  his  people,  is 
rery  unnatural,  it  goes  iiighe r  to  hate  them,  to 
malice  them  in  his  heart,  die  highest  expres- 
sions of  mahce  to  destroy  them  by  war.  These 
coals  they  were  cast  upon  his  majei^ty,  they 
were  blov>n,  they  could  not  kindle  in  that 
breast. 

Thence,  my  lords,  having  done  the  utmost 
to  che  King,  he  goes  to  the  People.  At  York, 
the  country  being  met  together  for  Justice,  at 
the  open  Assizes  upon  the  bencii,  he  tells  them, 
speaking  of  the  Justices  of  the  Peace,  that  they 
were  all  for  law,  notbin<r  but  law,  bnt  they 
should  iind  that  the  king's  little  finger  should 
be  heavier  than  the  loines  of  the  law,  as  they 
shall  find.  My  lord*,  Who  speaks  this  to  the 
people,  a  privy-counsellor  ?  this  must  be  either 
to  traduce  his  majesty  to  the  people,  as  <ipaken 
from  him,  or  from  lumseif,  who  was  Lord-Lieu- 
tenant  of  the  county,  and  President,  intrusted 
with  the  forces  and  justice  of  those  parts,  that 
he  would  employ  both  this  way.  Add,  my 
lords,  to  his  Words  there  the  exercising  of  an 
nrbitrary  and  vast  jurisdiction,  before  he. had 
so  much  as  instructions,  or  colour  of  warrant. 

Thence  we  carry  him  into  Ireland ;  there  he 
represented,  by  his  place,  the  Sacred  Person  of 
his  majesty. 

1.  There  at  Dublin,  the  principal  city  of 
that  kingdom,  whither  the  subjects  of  that 
country  came  fur  justice  in  an  Assembly  of 
Peers,  and  others  of  greatest  rank,  upon  occa- 
sion of  a  Speech  of  tite  Recorder  of  diat  city, 
touching  their  franchises  and  regal  rights;  he- 
tells  them.  That  Ireland  was  a  conquered  na- 
tion, and  that  the  king  might  do  with  them 
what  he  pleased. 

3.  Not  long  after,  in  the  ParUament  10  Car. 
in  the  chair  of  state,  in  full  parliament  as^ain, 
That  they  were  a  conquered  nation  ;  and  that 
they  were  to  expect  laws  as  from  a  conqueror, 
before  die  king  mi^^hC^o  Viih  them  what  he 
Mould,  now  they  were  to  expect  it  that  he 
would  fjut  ihii&  power  of  a  Conqueror  in  execu- 
tion:— Tlie  circumstances  arc  very  consider- 
able; in  full  parliament;  from  himself  ia  Ca- 
thedra, to  the  representative  body  of  the  whole 
kingdom. 

The  occasion  adds  much,  when  they  desired 
the  benefit  of  the  laws,  and  that  their  causes 
and  suits  might  be  determined  according  to 
lawy  and  not  by  himself,  at  his  will  and  plea- 
sure, upon  Paper  Petitions. 

3.  Upon  like  occasion,  of  pressing  the  laws 
and  staituteay  that  lie  would  miiho  an  act  of 


Council-Board  in  that  kingdom,  as  binding  as 
an  act  of  parliament. 

4.  He  made  his  words  good  by  his  actions, 
assunied  and  exercised  a  boundless  and  lawless 
jurisdiction  over  the  live*,  persons  and  estates 
o(  his  majesty's  subjects,  procured  jutfgment  of 
death  ai»aiu»t  a  peer  of  that  realm ;  coaunand- 
ed  another  to  be  hanged,  this  was  accordingly 
executed,  both  in  times  of  high  peace,  without 
any  process  or  olour  of  law. 

5.  By  force,  of  a  long  time,  he  seized  the 
Yarn  and  P'lax  of  the  subjects,  to  the  starving 
and  undoing  of  many  thousand'^ ;  besides  the 
Tobacco  businci?,  and  many  numopolies  and 
unlawful  taxes  ;  forced  a  new  Oath  not  to  dis- 
pute his  majesty's  royal  commands ;  deternjinfd 
men's  estates  at  hist>wn  will  and  pleasure,  upon 
Paper-Petitions  to  himself;  fo«red  ohedifcoce 
to  these,  not  only  by  fines  and  imprisonment, 
but  likewise  by  the  army;  se-sed  ^oldiers  upon 
the  refusers  in  an  hostile  manner. 

6.  Was  an  Incendiary  af  the  wnr  between 
the  two  kingdoms  of  England  and  Scotland. 

My  lords.  We  shall  leave  it  to  your  lordships 
judgments,  whether  these  Words, Counsels,  and 
Actions,  would  not  have  been  a  sufficient  Evi- 
dence, to  have  proved  on  Indictnficni  drawn  up 
a{;ainst  him,  as  those  before  mcniioneH,  and 
many  others  are.?  That  they  were  spoken  and 
done  to  the  intent,  to  draw  the  kimj's  heirt 
from  the  people,  and  the  affections  of  the  people 
from  the  king;  that  they  might  leave  the  king, 
and  afterwards  rise  up  agam^it  him,  to  the  de- 
struction of  the  king:  If  so,  here  is  a  compass- 
ing of  the  king's  deaih,  within  the  words  of  th^e 
Statute  of  25  Edw.  3,  and  that  warranted  by 
many  former  judgments. 

My  Lords,  I  have  now  done  with  thn  three 
Treasons  within  the  Statute  of  25  Edw.  3.  I 
proceed  unto  the  fourth,  upon  the  Statute  of 
18  Hen.  6,  c.  3,  in  Ireland,  and  I  shall  make 
bold  to   read  the  words    to   your  lordships: 

*  That  no  lord,  nor  any  other  of  what  conihiion 
'  soever  he  he,  shall  bring,  or  lead   Uoliler&, 

*  Kernes^  or  Hooded  men,  nor  any  other  peo- 

*  pie,  nor  horses,  to  he  on  horseback,  or  on 

*  foot,  upon  the  king*s  subjects,  without  their 
'  good  wills  and  consent,  but  upon  their  own 
'  costs,  and  ivithoul  hurt  doing  to  the  commo/is; 
'  and  if  any  so  do,  he  shall  be  adjudged  as  a 

*  Traitor.' 
1.  The  Argument  that  hath  been  ninde  con- 
cerning the  Person,  that  it  extends  not  to  the 

I  king,  and  therefore  not  to  him,  weighs  nothing 
with  your  lordshios,  '  Rex  non  habet  in  regno 

*  parem  ;'  from  the  greatness  of  his  Oifice,  t'l 
argue  himself  into  the  same  impossibility  with 
his  sacred  majesty,  of  being  incapable  of  High- 
Trcaion,  it  is  an  Offence,  no  Treason;  The 
words  in  the  Statute,  '  No  lord,  nor  any  otber^ 
'  of  what  condition  8oe\*er  he  be/ include  every 
subject. 

In  Trinity  Term,  in  33  Hen.  8,  in  the  King's- 
Bench,  Leonard  lord  Gray*,  having  icnmedi- 
ately  before  been  Lord  Deputy  of  Ireland,  it 

•  See  vol.  1,  p.  -139. 
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Attainted  of  High -Treason,  and  Judgment  given 
ag.iinsi  him,  for  lettin«  divers  Rebels  out  of  the 
gabile  of  OubliUy  and  discliargini;  Irish  Hostages 
and  Pledges,  that  had  been  uiven  for  securing 
the  peace ;  for  irut  punishing  one  that  suid, 
That  the  king  was  an  Heretic:  J  have  read  the 
whole  Record,  there  is  m^t  one  thin^  laid  to  his 
charge,  but  was  done  by  him  as  i/)rd  Lieu- 
tenant; He  liad  the  same  plea  with  my  Lord 
of  Strafford  ;  That  the-e  thinp  wire  no  adher- 
ing 10  the  king's  enemies,  but  were  done  for 
reasons  of  state,  that  he  was  not  within  those 
words  of  the  Statute  of  '25  Edw.  3,  himself  be- 
ing Lord  Lieutenant  there. 

Object. — Ith-atl)  been  said,  That  the  Soldiers 
ses^ed  upon  the  subjects  by  him,  were  not  •juch 

f)ersons  as  are  intcniled  by  that  statute,  Hob- 
ers.  Kernes,  and  Hooded  men,  those  rascally 
people. 

Apsw. — My  Thirds,  they  wtrc  the  names 
jtiven  to  the  soldiery  of  tfr)!ie  times,  Hoblers, 
Horsemen ;  the  oih^r  the  Foot.  Hut  the  words 
oFilie  Statute  go  further,  Nor  any  other  people, 
neither  horse  nor  foot.  His  iordbhip  sessed 
upon  them  both  horse  and  foot. 

Olijcct. — The  Siatuie  extends  only  to  those, 
that  leader  bring;  bavil  led  thcni ;  my  Lord 
only  gave  the  Warrant. 

Answ. — To  this  I  shall  only  say  thus, '  plus 
'  peccat  author,  qnnm  actor,'  by  the  rule  of  the 
law  *  ageutes  et  consencientes  pari  piectuntur 
*  paim  ;'  it' consent,  much  more  a  command  to 
do  it,  makes  the  conmiander  a  Traitor ;  If  there 
be  any  treason  within  ibis  statute,  my  lord  of 
StratiTord  is  guilty. 

1 1  hath  been  therefore  said,  That  (his  Sta- 
tute, like  Goliah*s  sword,  hath  been  wrapt  up 
in  a  cloth  and  laid  behind  the  door,  that  it  hath 
never  been  put  in  execution. 

My  Lords;  if  the  Clerk  of  the  Crown  in  Ire- 
land, had  certified  your  lordships  upon  search 
of  the  Judgments  of  Attamders  in  Ireland,  he 
could  not  find  that  any  rpan  had  been  attainted 
upon  this  statute,  your  lordships  had  had  some 
ground  to  believe  it;  Yet  it  is  only  my  lord 
of  Siraftbrd's  nffirmatiou ;  besides,  your  lord- 
ships know,  that  an  act  of  parliament  binds 
until  it  be  repealed. 

It  hath  been  therefore  said;  That  this  Sta- 
tute is  repealed  by  the  statute  of  8  Ed.  4,  cap. 
ly.and  10  Hen.  7,  c.  2*^,  because  by  these  two 
statutes,  the  Knglisl)  statutes  are  brought  into 
Ireland. 

The  Argument  (if  I  mi«»took  it  not)  stood 
thus;  That  the  Statute  of  1  Hen.  4,  c.  10, 
saith,  That  in  no  time  to  come,  Treason  shall 
be  adjudged  otherwise,  then  it  was  ordained  by 
the  statute  of  35  Kd.  3,  that  the  reason  men- 
tioned in  18  tlcn.  6,  in  the  Irish  statute,  is  not 
contained  in  25  Edw.  3,  and  therefore  contrary 
to  the  statute  of  1  Hen.  4,  it  must  needs  be  void. 

If  this  were  law,  then  all  the  Statutes  that 
made  any  new  Treason  after  1  Hen.  4,  were 
void  in  the  very  fabrick,  and  at  the  time  when 
they  were  made;  henre  likewise  it  would 
follow,  that  the  parliament  now,  opon  what 
occasion  socY<er,  hath  no  power  to  make  any 


thing  Treason,  not  declared  to  be  so  in  tl'.e 
statute  '2:>  Ed.  3.  Tiiis,  your  lordships  easily 
>ec,  would  make  much  for  the  lord  of  Strafford  s 
advantage,  but  why  the  law  should  be  so,  your 
lordships  have  only  as  yet  heapd  an  affirmaiion 
of  it ;  no  reason. 

But  some  touch  ^as  given,  that  the  Statate 
of  10  Hen.  7,  in  words,  make  all  the  Irish  sta- 
tutes void,  which  are  contrary  to  the  English. 
I'he  Answer  to  this  is  a  denial  that  there  are 
any  such  words  in  the  Statute.  The  Statute 
declares,  That  the  English  Statutes  shall  be 
effectual,  and  confirmed  in  Ireland,  and  that  all 
the  statutes  made  before  time  to  the  contnuy, 
shall  be  revoked. 

This  repenU  only  the  Irish  Statutes  of  10 
Hen.  4,  and  29  Hen.  6,  which  say,  that  thf 
Endi^h  Statutes  shall  not  be  in  force  in  Ire- 
lanl,  unle>s  particularly  received  in  parliament, 
it  makes  all  the  Irish  Statutes  void,  >vhicb  sav, 
that  the  Lngllsh  Statutes  shall  not  be  in  foKt 
there. — It  is  u«nal  when  a  Statute  says,  that 
such  a  thing  sliall  be  done,  or  nut  done,  to  add 
(uri her,  that  all  Statutes  to  the  contrary  j>h:i;l 
be  void.  No  likelihood  that  this  Statute  in- 
tended to  take  away  any  statute  of  Treavm, 
but  when  in  the  chapter  next  before  this,  Mur- 
der there  is  made  Treason,  as  if  done  upon  tl.e 
king's  person. 

That  this  Statute  of  18  Hen.  6,  remains  on 
foot,  and  not  repealed  either  by  the  Statute  ol 
8  Edw.  4,  or  this  of  10  Hen.  7,  appears  ex- 
pressly by  two  several  acts  of  parliament,  made 
at  the  same  parliament  of  10  Hen.  7. 

Hy  an  net  of  parhament  of  Henry  6th*5  time 
in  Ireland,  it  was  made  Treason  ibr  any  man 
whatsoever,  to  procure  a  Privy-Seal,  or  any 
other  command  whatsoever,  for  apprtheudiu; 
any  person  in  Ireland  for  Treason  done  widr 
out  that  kingdom,  and  to  put  any  such  com- 
mand in  execution,  divers  had  been  attainted ot 
Treason  for  executing  such  commands :  There 
is  a  Treason,  so  made,  by  art  of  parliament,  m 
Henry  6th 's  time.  In  the  Srd  chapter  of  th» 
Parliament  of  10  Hen.  7,  nn  act  is  passed  for 
no  other  end  than  to  repeal  this  Siatnte  ot 
Hen.  6,  of  Treason. 

If  this  Statute  of  Hen.  6,  of  Treason,  had  been 
formerly  repealed  by  the  Statute  of  8  Ed.  4,  or 
then  by  the  22nd  chapter  of  this  Parliament  of 
10  Hen.  7,  by  bringing  in  the  English  Statute*, 
the  law-makers  were  much  mistaken  now  to 
make  a  particular  act  of  parliament  to  repeal 
it,  it  being  likewise  so  unreasonable  an  act  ai 
it  wa«. 

In  the  3th  chapter  of  this  Parliament oflO 
Hen.  7,  it  is  enacted.  That  tlie  statutes  of  Kil- 
kenny and  air  other  statutes  made  in  Ireland 
(two  only  excepted,  whereof  this  of  18  Hen.  ti, 
is  none)  for  the  common-weal,  shall  be  enquired 
of,  and  executed  :  My  lord  of  Strafford  saith, 
that  the  bringing  in  of  the  English  Statute  hath 
repealed  this  Statute;  the  act  of  parliament 
made  the  same  time,  saith  no ;  it  saith,  that  all 
the  Irish  Statutes,  excepting  two,  whereof  this 
is  none,  shall  still  be  in  force. 

Objeet.-^h|  but  bowever  it  w«  in  10  Hen. 
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7,  yet  it  appears  by  Judgment  in  Parliament 
after  wards,  that  this  Statute  of  18  H.  6,  is  re- 
pealed, and  that  is  by  the  parliament  of  11 
i^liz.  c.  7,  that  by  this  paHiament  it  is  enacted, 
Tltat  if  any  man,  without  licence  from  the  Lord 
Deputy,  lay  any  soldiers  upon  the  king's  sub- 
jects, if  he  be  a  peer  of  the  realm,  he  siiall  for- 
feit 100/.  if  under  the  degree  of  a  peer,  100 
murks. — This  Statute,  as  is  alledged,  declares 
the  penalty  of  laying  soldiers  on  the  subjects  to 
he  only  100/.  and  therefore  it  is  not  Treason. 

Answ. — My  lords,  if  the  offence  for  which  this 
penalty  of  100/.  is  laid  upon  the  offenders,  be  for 
laying  Snldiers,  or  Icadmg  them  to  do  any  act 
offensive  or  invasive  upon  the  king;'s  people,  the 
argument  l\ath  some  force  ;  but  that  the  offence 
is  not  for  laying  soldiers  upon  the  true  subjects, 
that  this  is  not  the  Offence  intended  in  the  Sta- 
tute, will  appear  to  your  lordships  ex  ahntrdo, 
from  the  words  of  it.  The  words  are,  *  That 
'  if  any  man  shall  assemble  tlie  people  of  the 

*  county  together,  to  conclude  of  peace  or  war, 

*  or  shall  carry  those  people  to  do  any  acts 

*  offensive  or    invasive,  then  he  shidl  forfeit 

*  100/.' 

If  concluding  of  war,  and  carrying  the  people 
to  acts  invasive,  be  against  the  kmg's  subjects, 
this  is  High-Treason,  wliich  arc  the  words  of 
the  Statute  of  25  E.  3,  for  if  any  subject  shall 
as<>emble  the  people,  and  conclude  a  war,  and 
;iccordin[;ly  shall  lead  them  to  iiivnde  the  sul)- 
ject,  this  IS  a  levying  of  War  within  the  words* 
of  the  statute  ;  and  theh  the  stutute»  of  the  25 
B.  3,  1  H  4,  1  of  Q.  Mary,  which  the  earl  of 
Strafford,  in  his  Answers,  desires  to  be  tryed 
by,  ttre  as  well  repealed,  in  this  point,  as  the 
st.iiute  (if  the  18tli  Hen.  6,  he  might  then, 
without  fear  of  Treason,  have  done  what  he 
pleased  with  the  Irish  army;  for  all  the  statutes 
of  levying  of  War  by  this  Statute  of  11  Eliz. 
were  taken  out  of  his  way. 

In  Ireland  a  subject  gathers  Forces,  con- 
cludes a  war  against  the  kind's  people,  actually 
invades  them,  bloodshed,  burning  of  houses 
depredations,  ensue;  two  of  those,  that  is, 
murder  and  burning  of  houses,  are  Treason ; 
and  there  the  other  Felony  by  the  construc- 
tion, the  punishment  of  Treason  and  Felony 
is  turned  only  into  a  £ne  of  100/. ;  from  loss 
of  life,  lands,  and  all  his  goods,  only  to  loss  of 
part  of  his  goods. 

The  third  absurdity,  a  War  is  concluded, 
three  severi^I  inroads  are  made  upon  the  sub- 
ject; ill  the  first  100/.  damage;  in  the  second, 
5,000/.  damage ;  in  the  third,  10,000/.  damage, 
16  done  to  the  subjects  ;  the  penalty  for  the 
hst  inroad  is  no  more  tlian  for  the  first,  only 
100/.  This  statute,  by  this  construction,  tells 
any  man,  how  to  get  his  living  without  long 
labour. 

Two  parts  of  the  100/.  is  given  to  the  king, 
R  third  part  unto  the  Informer ;  Here  is  no 
d^mrtgc  to  tlie  subject,  that  is  robbed  and  des- 
troyed. 

My  Lords,  The  Statute  will  free  itself  and  the 
makers  from  those  absurdities.  The  meaning; 
of  the  Statute  is,  That  if  any  captain  shall,  of 


his  own  head,  conclude  of  peace  or  war  against 
the  kiiig's  enemies,  or  rebels,  or  shjill,  upon  hif 
own  head,  invade  them  without  warrant  from 
tlie  king,  or  lord  deputy  of  Ireland,  that  then 
he  shall  forfeit  100/. 

The  Offence  is  not  for  laying  of  soldiers  upoii 
the  king's  people,  but  making  war  against  the 
Irish  Rebels  without  Warrant ;  the  q^ence  is 
not  in  the  matter,  but  in  the  manner,  for  doing 
a  thing  lawful  but  without  mission.  1.  This 
will  appear  by  the  general  scope  of  the  Statute, 
all  the  parts  being  put  together.  2.  By  parti- 
cular Clauses  in  the  Statute.  3.  Bjr  the  Con- 
dition of  that  Kingdom,  at  the  time  of  the 
making  of  that  Statute. 

For  the  1st,  The  Preamble  recites,  That  in 
time  of  declination  of  justice,  under  pretext  of 
defending  the  country  and  themselves,  diverse 
great  men  arrogated  to  themselves  regal  autho- 
rity, under  the  names  of  Captains ;  that  they 
acquired  to  themselves  that  government,  which 
belonged  to  the  Crown  ;  for  preventing  of  this, 
it  is  enacted,  That  no  man  dwelling  within  the 
Shire-grounds,  shall  thenceforth  assume,  or 
take  to  himself  the  authority  or  name  of  a  Cap- 
tain, within  these  Shire-grounds,  without  let- 
ters-patents fn)m  the  Crown,  nor  shall,  under 
colour  of  his  Captainship,  make  any  demand 
of  the  people  of  any  exaction,  ooras  a  Captain, 
assemble  the  people  of  the  Shire-grounds; 
nor  as  a  Captain  shall  lead  those  people  to  do 
any  acts  offensive  or  invasive,  %^ithout  Warrant 
under  the  Great  Seal  of  England,  or  of  the 
Lord  Deputy,  upon  penalty,  that  if  he  do  any 
thing  contrary  to  that  act,  that  then  the  bffendcr 
shall  forfeit  a  hundred  pounds. 

My  Lords,  The  Rebels  had  been  out ;  the 
Courts  of  Justice  scarce  sate;  for  defence  of 
the  country  divers  usurped  the  place  of  Cap- 
tains, concluded  of  war  against  tlie  Rebels, 
and  invaded  them  without  Warrant :  invading 
the  Rebels  without  authority,  is  a  crime. 

This  appears  further  by  particular  clauses  in 
the  statute,  none  shall  exercise  any  Captainship 
within  the  Shire-grounds,  nor  assemble  the 
men  of  the  Shire- grounds,  to  conclude  war,  or 
lead  them  to  any  invasion. 

That  that  had  antiently  been  so  continued  ta 
this  time,  that  is  the  Irish,  and  the  English 
pale,  they  within  the  Shire-grounds  were  within 
the  English  pale  ;  and  ad  fidem  tt  legem  Ang^ 
lice.  The  Irish  without  the  pale  wfcre  enemiet 
always,  either  in  open  act  of  hostility,  or  upon 
leagues  and  hostages  given  for  securing  the 
peace ;  and  therefore  as  here  in  England  we 
iiad  our  Marches  upon  the  frontiers  in  Scotland 
and  Wales,  so  were  there  marches  between  the 
Irish  and  English  Pale,  where  the  inhabitants 
held  their  lands  by  this  tenure,  to  defend  the 
country  against  the  Irish,  as  appears  in  the  close 
Rol^of  the  Tower,  in  the  20th  Edw.  3,  mem- 
bran  a  15,  on  the  backside,  and  in  an  Irish  par- 
liament, held  the  42nd  Edw.  3,  it  is  declared. 
That  the  English  pale  was  almost  destroyed  bj 
the  Irish  enemies,  and  that  there  was  no  waj 
to  prevent  the  danger,  but  only,  that  the  own- 
ers reside  upon  their  lands  for  defence^  and  that 
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abseace  shuuld  be  a  forfeiture.  This  act  of 
p&riiameut  in  a  great  council  here  was  afBrtncd, 
as  appears  in  the  close  Roll;  the  22uci  EcImt.  3, 
membraiia  20  dorso. 

Afterwards,  as  appears  in  tlie  Statute  28 
Heii.  6,  in  Ireland,  this  hostilitv  continued  be- 
tween the  English  marches  and  the  Iribh  ene- 
mies, who  by  reason  there  was  no  ditVcrence 
between  the  English  Marches  and  thecn  in  their 
apparel,  did  daily  (not  being  known  to  the  Eng- 
lish) destroy  the  English  within  the  pale : 
Therefore  it  is  enacted,  that  every  English-man 
shall  have  the  hair  of  his  upper  lip  for  distioction 
sake.  This  hostility  continued  until  the  10th 
Hen.  7,  as  appears  by  the  Statute  of  10  H.  7, 
and  i7th,  so  successively  downwards,  till  tlie 
making  of  this  very  Statute  of  11  EUz.  as  ap- 
pears fully  in  the  9th  chap. 

Nay,  immediately  before,  and  at  the  time  of 
the  making  of  this  Statute,  there  was  not  only 
enmity  between  those  of  the  Shire-ground,  that 
is,  the  English  and  Irish  pale,  but  open  war. 
and  acts  of  hostility,  as  appears  by  hthtnry  of 
no  less  authority  than  that  Statute  itself;  for 
in  the  iirsr  Chapter  of  that  Statute,  i»  itie  At- 
tainder of  Shane  Oneale^  who  had  made  open 
ivar,  was  slain  in  open  war;  it  is  ti>.-te  de- 
clared. That  he  had  gotten  by  force,  :dl  the 
North  of  Ireland,  fur  120  miles  in  length, 
and  about  100  in  breadth ;  that  be  had  mas- 
tered divers  places  within  the  Eui^li^h  pale; 
when  the  (lame  of  this  war  by  his  dcalli,  iinuie- 
diately  before  this  Statate,  was  spent,  yet  the 
firebrands  were  not  all  quenched,  for  the  Re- 
bellion continued  by  John  Fitz-Geratd,  railed 
the  White  Knight,  and  Thomas  Gueverford, 
Uiis  appears  by  the  Statute  of  the  13th  queen 
£liz.  in  Ireland,  but  two  years  after  this  of  the 
11th  queen  Eliz,  where  they  are  attainted  of 
High  Treason,  for  levying  of  war  this  11th  year, 
wherein  tliis  Statute  was  made. 

So  that  my  lords,  immediately  before,  and  at 
tlie  time  of  the  making  of  this  Statute,  there 
being  lyar  between  those  of  the  shire-grounds, 
mentioned  in  this  Statute,  and  the  Irish,  the 
concluding  of  war,  and  acts  offensive  and  in- 
vasive there  mentioned,  can  be  intended  against 
DO  others,  hut  the  Irish  enemies. 

Again,  The  words  of  the  Statute  are,  *  No 
'  Captain  shall  assemble  the  people  of  the 
^  shire-grounds,'  to  conclude  of  peace  or  war ; 
is  to  presiune,  that  those  of  the  shire-grounds 
will  conclude  of  war  against  themselves.  Nor 
(tvith  the  Statute)  '  Shall  carry  those  of  the 
shire-grouods  to  do  any  acts  invasive;  by  the 
construction  which  is  made  on  the  other  side, 
they  must  be  carried  to  fight  against  them- 
selves. 

Lastly,  The  words  are,  That  as  Captain^ 
uooe  shall  assume  the  name,  or  authority  of  a 
Captain  ;  or  as  a  Captain  shall  gather  the  peo- 
ple together;  or  as  a  Captain  lead  them;  the 
offence  is  not  in  the  matter,  but  in  the  manner ; 
tf  the  acts  offensive  were  agjonst  the  king's 
good  subjects,  these  that  were  under  command 
were  ptmisbable,  as  well  as  the  commauders ; 
Vtti  in  respect  the  soldien  knev  the  service  to 
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be  good  in  itself,  being  against  il)«  ^eini(i, 
and  that  it  was  not  for  them  to  dispute  the  au- 
thority of  their  conunaiiders,  the  penalty  oi 
100/.'  is  laid  only  upon  him,  that  as  t'%p- 
tain,  shall  ai&ume  this  power  without  warrant, 
the  people  commanded  are  not  witiun  thu 
statute. 

My  Lords,  The  logic  whereupon  this  Arsu- 
mentis  framed,  stands  thus,  because  the  statute 
of  the  11th  queen  Eliz.  inflicts,  a  penalty  at 
100/.  and  no  more,  upon  any  man,  thataia 
Ciiptain  without  warrant,  and  u|>on  hit  ona 
head,  shall  conclude  of,  or  make  war  a|aiost 
the  king*s  enemies :  Therefore  the  Statute  ot' 
the  18th  Hen.  G  is  repealed,  whicli  makei  it 
Treason  to  lay  bO Idlers  upon,  or  to  lery  v»t 
against  the  kiug*s  good  people. 

But,  my  lords,  Observation  hath  been  made 
upon  t>ther  words  of  this  Statute,  that  is,  ttei 
without  Licence  of  the  Deput)-,  these  ibi:i^« 
cannot  be  done ;  this  shews  that  the  Dcpnti- 
is  within  none  of  the  statutes. 

Aly  Lords,  This  Argument  stands  upon  th'* 
same  reason  with  the  former,  because  lie  bnilt 
the  ordering  of  the  Army  of  Ireland,  for  ihr 
defences  of  tlic  people,  and  may  give  warrant  lo 
the  officers  of  the  army,  upon  emiucnt  occa- 
sions of  invasion,  to  resist  or  prosecute  the 
enemy,  because  of  the  danger  that  else  in';;i-t 
ensue  forthwith,  by  staving  for  a  warrant  fruiu 
his  majesty  out  of  £Dgland. 

My  Lords,  The  statute  of  the  10th  Ilcn.  7, 
c.  17 y  touched  upon  for  this  purpose,  clean 
the  business  in  both  points;  for  there  is  de- 
clared.  That  none  ought  to  make  War  upon 
the  Irish  rebels,  and  enemies,  without  Warrant 
fron'i  the  Lieutenant,  the  forfeiture  100/.  u 
here  the  Statute  is  the  same  with  this,  and 
mjvht  as  well  have  been  cited,  for  reptahr.g 
the  Statute  of  the  18tb  Hen.  6,  as  tliis  of  the 
11th  queen  Eliz.  But  if  this  had  been  iusbtird 
upon,  it  would  have  expounded  the  other  t«o 
clear  against  him. 

Object. — My  Lords,  it  hath  been  fartbir 
said,  although  the  Statute  be  in  force,  and 
there  be  a  Treason  within  it,  yet  the  parliament 
hath  no  jurisdiction,  the  treasons  are  coumitied 
in  Ireland,  therefore  not  triable  here. 

Answ. — My  Lords,  sir  John  Parrot,*  his  pr^ 
decessor,  24  £dw.  was  tryed  in  the  KingV 
bench  for  Treason  done  in  Ireland,  when  tie 
was  deputy ;  and  Oruclie  in  the  34  qoeeu  £lix. 
adjudged  here  for  Treason  done  in  Ireland. 

Object. — But  it  will  be  said,  tliese  Trials 
were  after  the  Statute  of  the  34tli  Hen.  8,  which 
enacts,  tlmt  Treasons  beyond  sea  may  be  tried 
in  England. 

Answ. — My  Lords,  his  predecessor  my  lord 
Grayt  was  tried,  aod  adjucteed  here  in  the 
King's  Bench  :  that  was  m  Trinity  Term,  in 
the  33rd  Hen.  Stb^  this  vras  before  the  making 
ofthacSutnte. 

Object.— To  tWs  again  will  w^  say,  That  it 
was  for  Treason  by  the  laws  and  statutes  w 
England;  that  this  is  not  for  any  thing  tbsta 

•  aee  foL  1,  p.  1W«.    i  Ibid,  p,  439. 
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Treason  by  the  Uw  of  England,  but  an  Irish 
statute. 

So  that  the  question  is  only^  Whether  your 
lordships  here  in  parliament,  have  cognizance  uf 
an  offence,  made  Tr^nson  by  an  Irish  statute, 
in  the  ordinary  way  of  judicature,  without  bill? 
for  so  is  the  present  question. 

For  the  clearing  of  this,  I  shall  propousd  two 
things  to  your  lordbhips  consideration.  Whe- 
ther the  rnlc  for  expounding  the  Irish  Statute 
and  Customs,  be  one  and  ttie  same  in  England 
as  in  Ireland  ?  That  being  admitted,.  Whether 
the  parliament  in  England  have  cogniaanoe  or 
jurisdiction  of  tilings  there  done,  in  respect  of 
the  place,  because  the  king's  writ  runs  not  there  ? 

For  the  first,  in  respect  of  the  place,  the  par- 
liament !)ere  hath  cognizance  there.  And  se- 
condly, If  the  rules  for  expounding  the  Irish 
stututes  and  customs,  be  the  same  here  as  there, 
tliis  exception  (as  I  humbly  conceive)  must  fall 
away. 

In  England  there  is  the  Common  Law,  the 
Statutes,  die  Aets  of  Parliament,  and  Customs, 
peculiar  to  certain  places,  differing  from  the 
common  law ;  If  any  question  arise  concerning 
eirber  a  custom  or  an  act  of  pariiament,  the 
common  Uw  of  England,  the  first,  the  primi- 
tive and  the  general  law,  that  is  the  rule  and 
expositor  of  them,  and  of  their  several  extents ; 
it  i9  so  here,  it  is  so  in  Ireland,  the  common  law 
of  England,  is  the  common  law  of  Ireland  like- 
wise; the  same  here  and  there  in  all  the  parts 
of  if. 

It  was  introduced  into  Ireland  by  king  John, 
and  afterwards  by  king  Heury  3,  by  act  of  par- 
liametit  held  in  England,  as  appears  by  the  Pa- 
tent Rolls  of  the  30th  Hen.  3,  the  first  Mem- 
brana,  the  words  are, '  Quia  pfo  communi  uti- 

*  litate  terra;  Hiberniae  et  unitate  terrarum  re- 

*  gis,  rex  vult,  et  de  communi  ooncilio  regis  pro- 
'  visum  est,  quod  omnes  leges  et  consuetudmes 
'  quae  in  regno  Anglia?  tenentur,  in  Hibernia  te- 
'  neantur;  et  eadem  terra  eisdem  legibus  snbja- 

*  ceat,  et  per  easdem  regatur,  slept  dominus 

*  Johannes  rex  com  ultim6  easet  in  Hibernia 

*  statuit  et  fieri  mandavit,  quia,  &c.    Rex  vult 

*  qu5d  omnia  brevia  de  communi  jure  qoie  cur- 
'  runt  in  Anglia,  similiter  currant  in  Hibernia, 
'  sub  novo  sigillo  regis  mandatum  est  archiepis- 

*  copis,  &c.  quod  pro  pace  et  tranquilitate  ejus^ 
'  dem  terrs,  per  easdem  leges  eos  regi  et  deduci 

*  permittant,  et  eas  in  omnibus  seqnantur  in 

*  cujus,  &c.  Teste  rege  apud  Woodstock,  de* 
^  cimo  nono  die  Septembris.' 

Here  is  an  union  of  both  kingdoms,  and  that 
by  act  of  parliament,  and  the  same  laws  to  be 
used  here  as  there,  in  omnibus. 

My  Lords,  That  nothing  might  be  left  here 
for  an  exception,  that  is,  That  in  Treasons,  Fe- 
lonies, and  other  capital  offences  concerning 
life,  the  Irish  laws  are  not  the  same  as  here, 
therefore  it  is  enacted  by  a  parliament  held  in 
England,  in  the  14th  Edw.  2,  (it  is  not  in  print 
neither,  but  in  the  Parliament  Book)  That  the 
Laws  concerning  life  and  member  shall  be  the 
same  in  Ireland,  as  in  England. 

And  ttiRt  DO  exception  might  y  tt  remain ;    in 


a  parliament  held  in  England,  the  6th  £dw<,  3, 
it  is  enacted,  <  Quod  una  et  eadem  lex  fiut  tarn 
<  Hibernicis  quam  Anglicis.'  This  act  is  en- 
rolled in  the  Patent  KoUs  of  tlie  5th  £dw.  3, 
Pari,  membr.  25.  The  Irish  therefore  receiv- 
ing their  Laws  rrom  hence,  they  send  their  Stu- 
dents at  Law  to  the  Inns  of  Court  in  England, 
where  they  receive  their  degree,  and  of  ihem^ 
and  of  the  common  lawyers  of  this  kingdom^ 
are  the  Judges  made. 

The  Petitions  have  been  many  from  Ireland, 
to  send  from  hence  some  judges,  more  learned 
in  the  laws,  than  those  they  had  there.  It  hath 
been  frequent  in  cases  of  difficulty  there,  to  send 
sometimes  to  the  parliament,  sometimes  to  the 
king,  by  advice  from  the  Judges  here,  to  send 
them  resolutions  of  their  doubts.  Amongst 
many,  I'll  cite  your  lordships  only  one,  because 
it  is  in  a  case  of  Treason  upon  an  Irish  statute, 
and  therefore  full  to  this  point. 

By  a  Statute  there  made  the  5th  Ed.  4,  thera 
is  a  provision  made  for  such  as  upon  suggestions 
are  cooHnitted  to  prison  for  Treason,  that  the 
party  committed,  if  be  can  procure  24  compur* 
gators,  shall  be  bailed  and  let  out  of  prison. 

Two  citizens  of  Dublin  were  by  a  grand  jury 
presented  to  have  committed  Treason,  they  d^ 
sired  benefit  of  this  statute,  that  they  might'-ba 
let  out  of  prison,  upon  tender  of  their  compur- 
gators: the  words  of  theStatate  of  the  5th  Ed » 
4,  in  Ireland,  being  obscure,  the  Judges  there 
being  not  satisfied  what  to  do,  sent  the  Case 
over  to  the  queen,  desired  the  opinion  of  tli6 
Judges  here,  whieh  was  dona  accordingly.  The 
Judges  here  sent  over  their  opinion,  which  I 
have  out  of  the  Book  of  Justice  Anderson,  one 
of  the  Judges  consulted  withal.  The  Judges 
delivered  their  opinion  upon  an  Irish  Statute, 
in  case  of  Treason. 

If  it  be  objected.  That  in  thisCase,  the  Judges 
here  did  not  judge  upon  the  party  ;  their  opi- 
nions were  only  ad  tnformandam  cofucitntimm^ 
of  the  Judges  in  Ireland,  that  the  Judgment  be- 
longed to  the  Judges  there.  My  lords,  (with 
submission)  this  and  the  other  Authorities, 
prove,  that  for  which  they  wer^  cited,  that  is, 
that  no  absurdity,  no  failure  of  justice  would 
ensue,  if  this  great  judicatory  should  judge  of 
Treason,  so  made  by  an  Irish  statute. 

The  Common  LaW  rules  of  judging  upon  an 
Irish  Statute ;  the  Pleas  of  the  Crown  for  things 
of  life  and  death,  are  the  same  here  and  there, 
this  is  all  that  yet  bach  been  offered. 

For  the  second  point,  That  England  hath  no 
power  of  judicature,  for  things  done  in  Ireland* 
My  lords,  the  constant  practice  of  all  ages 
proves  the  contrary.  Writs  of  Error  in  Plena 
of  the  Crown,  as  well  as  in  civil  causey  have  in 
all  king's  reigns  been  brought  here^  even  in  the 
inferior  courts  of  Westminster-hall  upon  Jndg^ 
ment  given  in  the  cotirts  of  Ireland,  the  prac- 
tice is  so  frequent,  and  60  well  known,  as  thaC 
I  simll  cite  none  of  them  to  your  lordships,  no 
precedent  will,  I  believe,  be  produced  to  your 
lordships,  that  evertlie  case  was  remanded  back 
again  into  Ireland,  because  the  question  aro»9 
upon  an  Irish  Statute,  or  Custom. 
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jObject.— But  it  will  be  said,  that  Writs  of 
Error,  are  only  upon  failure  of  justice  in  Ire- 
land, and  tiiat  suits  cannot  originally  be  com- 
roeiiced  here  for  things  done  in  Ireland,  because 
the  king's  Writ  runs  not  in  Ireland. 

Answ. — This  roi^ht  be  a  good  Plea  in  the 
King's  Bench,  and  inferior  courts  at  Westmin- 
ster-hall ;  the  question  is,  Whether  it  be  so  in 
Parhament  ?  the  king's  Writ  runs  not  within  the 
county  palatine  of  Chester  and  Durham,  nor 
\vithin  the  Five  Ports;  neither  did  it  in  Wales, 
before  the  Union  of  Henry  the  Bth's  time,  after 
the  laws  of  England  were  brought  into  Wales, 
in  king  Edward  the  Ist's  time,  suits  were  not 
originally  commenced  at  Westminster-hall  for 
things  done  in  them  ;  yet  this  never  excluded 
the  Parliament  suits ;  for  Ufe,  lands,  and  goods 
witiiin  these  jurisdictions,  are  determinable  in 
parliament,  as  well  as  in  any  other  parts  of  the 
realm. 

Ireland,  as  appears  by  the  statute  of  the  30th 
lien.  3,  before  mentioned,  is  united  to  the 
crown  of  England.  By  the  Statute  of  the  28th 
Hen.  6,  in  Ireland,  it  is  declared  in  these  words, 
irhot  Ireland  is  the  proper  dominion  of  Eng- 
land, and  united  to  the  crown  of  England, 
which  crown  of  England  is  of  itself,  and  by  it- 
self^ wholly  and  entirely  endowed  with  all  power 
and  authority  safiicient  to  yield  to  the  subjects 
of  the  same  full  and  plenary  remedy,  in  all  de- 
bates and  suits  whatsoever. 

By  the  Statute  of  the  23  Hen.  8th,  ch.  1, 
when  the  kings  of  England  first  assumed  the 
title  of  King  of  Ireland,  it  is  there  enacted. 
That  Ireland  still  is  to  be  held  as  a  crown  an- 
jiexed  and  united  to  the  Crown  of  England. 

So  that  by  the  saine  reason,  from  this  that 
the  king's  writs  run  not  in  Ireland,  it  might  as 
well  be  held,  that  the  Parliament  cannot  origi- 
nally hold  plea  of  things  done  within  the  county- 
palatine  of  Chester  and  Durham,  nor  within 
tlie  five  ports  and  Wales ;  Ireland  is  a  part  of 
the  realm  of  England,  as  appears  by  those  sta- 
tutes, as  well  as  any  of  them. 

This  is  made  good  by  constant  practice  in  all 
the  Pailiament  Rolls,  from  the  first  to  the  last; 
there  are  Receivers  and  Tryers  of  Petitions  ap- 
pointed for  Ireland  ;  for  the  Irish  to  come  so 
far  with  their  Petition')  forjustice,  and  the  Par- 
liament not  to  have  cognizance,  when  from  time 
to  time  tliey  had  in  the  beginning  of  the  parlia- 
ment, appointed  Receivers  andTryersof  them, 
IS  a  thing  not  to  be  presumed. 

All  Appeal  in  Ireland,  brought  by  William 
lord  Vesey,  against  John  Fitz-Thomas,  fur  trea- 
sonable Words  there  spoken,  before  any  judg- 
ment given  in  case  there,  was  removed  into  the 
Parliament  in  England,  and  there  the  de- 
fendant acquitted,  as  appears  in  the  Parlin- 
knent  Pleas  of  the  22d  Edw.  1. 

Tlie  Suits  for  lands,  offices,  and  goods  origi- 
Bully  begun  her&are  nmny,  and  if  question  grew 
upon  matter  in  fact,  a  Jury  usually  ordered  to 
try  it,  and  the  Verdict  returned  into  the  Parlia- 
ment ;  as  in  the  Case  of  oue  Ballyben  in  the 
Parliament  of  the  S5th  Edw.  ].  If  a  doubt 
firose  upon  a  matter  try  able  by  Record,  a  writ 


went  to  the  officers,  in  whose  custody  the  Re- 
cord remained,  to  certify  the  record,  as  ^vas  in 
the  Case  of  Robert  Bagott  the  same  parliadicnt 
of  the  36th  Ed.  1,  where  the  Writ  went  to  ibe 
Treasurer,  and  barons  of  tlie  Exclie quer. 

Sometime^  they  gave  Judgment  here  in  Par- 
liament, and  commanded  the  Judges  there  in  Ire- 
land to  do  execution,  as  in  the  great  Case  ol' 
Partition,  between  the  Copartners  of  the  £nrl 
Marshal  in  the  Parliament  of  the  33d  Ed.  1, 
where  the  Writ  was  awarded  to  the  Treasurer 
of  Ireland. 

My  lords,  Tlie  Laws  of  Ireland  were  intro- 
duced by  the  Parliament  of  England,  as  ap- 
pears by  three  acts  of  the  parliament  belore 
cited.  It  is  of  higher  jurisdiction  dare  Usin,  than 
to  judge  by  them.  The  parliaments  of  England 
do  bind  in  Ireland,  if  Ireland  be  particularly 
mentioned,  as  is  resolved  in  tke  Book  Case  ot 
the  1st  Hen.  7.  Cook's  7th  Report  Calvin's 
Case ;  and  by  the  Judges  in  the  Trinity-term, 
in  the  33d  queen  Eliz.  The  statute  of  the 
8ih  Ed.  tlie  4th,  ch.  1,  in  Ireland,  recites,  That 
it  was  doubted  amongst  Judges,  svhetiier  ail 
the  English  statutes,  though  not  naming  Ire- 
land, were  in  force  there  ?  if  named,  do  doubt. 

From  king  Henry  the  3d,  his  time  downwards, 
to  the  8th  queeiji  Eliz.,  by  which  Statute  it  is 
made  Feluny  to  carry  sheep  from  Ireland  be- 
yond seas,  m  almost  all  these  kind's  reigns, 
there  be  statutes  made  concerning  Ireland. 
The  exercising  of  the  legislative  power  there, 
over  tl)fir  lives  and  estates,  is  higher  than  ot 
the  judicial  in  question:  Until  the  29th  Fd^. 
3,  erroneous  judgments  given  in  Ireland,  were 
detcrmiutible  no  where  but  in  England :  no, 
not  in  the  parliament  of  Ireland,  as  it  ap- 
pears in  the  close  Rolls  in  the  Tower,  in 
the  29th  Edw.  3,  memb.  12,  power  to  examine 
apd  reverse  erroneous  Judgments  in  the  parlia- 
ments of  Ireland  is  granted  from  hence.  Writs 
of  Error  lie  in  the  parliament  here  upon  erro- 
neous judgments,  after  that  time,  given  iu  the 
f parliaments  of  Ireland,  as  appears  in  the  Par- 
iament  IvoUs,  of  the  8th  Hen.  6,  no.  70,  in 
the  Case  of  the  Prior  of  Lentlian.  ilist'Ui. 
the  Case  is  not  determined  there,  for  it  is  tho 
last  thing  that  came  into  the  parliament,  and 
could  not  be  determined  for  want  of  lime,  but 
no  exception  at  all  is  taken  to  the  jurisdiction. 

ITie  acts  of  parliament  made  in  Ireland, 
have  been  confirmed  in  the  parliaments  of  Eng- 
land, as  appears  by  the  close  Roll*  in  iIk-' 
Tower,  in  the  42d  Edw.  3,  menib.  SO,  dorso  : 
where  the  pailiament  in  Ireland,  for  the  pre- 
servatiqn  of  the  country  icoxa  Irish,  who  had 
almost  destroyed  it,  made  an  act,  Thai  all  tl.r 
land  owners,  that  were  English,  should  reside 
upon  their  lands,  or  else  they  were  to  be  l<-'i- 
feiled,  this  was  here  confinned. 

In  the  Parliament  of  the  4th  Ilea.  5,  rh. 
6,  acts  of  parliament  in  Ireland  Jire  cai»6ni»t'tl, 
and  some  privileges  of  the  peers  in  the  parba- 
meiits  there  are  regulated. 

Povver  to  repeal  Ii^isli  statutes,  power  t.>  r on- 
firm  them,  cannot  be  by  liie  parhawent  l-ere. 
if  it  hnth  not  cogiiixaiic^  of  ibeir  ptrliainenl-. ; 


STATE  TRIALS/  10  CHARtEs  I.  1640.-^  High  Tream.  [ISO* 


1505] 

unless  it  be  said,  that  the  parliament  may  do 
it  knows  not  what. 

Guernsey  and  Jerseyare  under  the  king's  sub- 
jection, but  are  not  parcels  of  the  crown  of 
England,  but  of  the  duchy  of  Normandy,  they 
are  not  governed  by  the  laws  of  England,  as 
Ireland  is,  and  yet  parliaments  in  England 
have  usually  held  plea  of  and  determined  all 
Causes  concerning  Lands  or  Goods.  In  tlie 
Parliament,  in  the  33  Edw.  1,  there  be  \  Pla- 
'  cita  de  insula  Jersey.'  Aod  so  in  the  Parlia- 
ment, 14  £<iw.  2,  dnd  so  for  Normandy  and 
Gascoigne,  and  always  as  lorig  as  any  part  of 
France  was  in  subjection  to  the  crown  of  Eng- 
land, there  were  at  the  beginning  of  the  parlia- 
ments. Receivers  and  Trycrs  of  Petitions,  for 
those  parts,  appointed. — ^I  believe  your  lordships 
will  have  no  case  shewed  of  any  Plea,  to  tlie 
jurisdiction  of  the  parfiaments  of  England,  in 
any  things  done  in  any  parts  wheresoever  in, 
subjection  to  tlie  crown  of  England. 

The  last  thing  I  shall  offer  to  your  lordsJiips, 
is,  the  Case  of  19  Eltz.  in  my  lord  Dyer, 
306,  and  judge  Crompton's  Book,  of  the  juris- 
diction  of  Courts,  fol.  33.  The  opinion  of  both 
these  Books  is,  That  an  Irish  peer  is  not  trya- 
ble  here,  it  is  true,  a  Scotch  or  French  noble- 
man is  tryable  here,  as  a  common  person ;  the 
law  takes  notice  of  their  nobility,  because 
those  countries  are  not  governed  by  the  laws  pf 
England ;  but  Ireland  being  governed  by  the 
same  laws,  the  peers  there  are  tryable  accord- 
ing to  the  law  of  England  on\y,  per  nares, — By 
the  same  reuson,  the  earl  of  Straffora,  not  being 
A  peer  of  Ireland,  is  not  tryable  by  the  peers  of 
Ireland ;  so  that  if  he  be  not  tryable  here,  he  is 
tryable  no  where. — My  lords.  In  case  there  be 
a  Treason  and  a  Traitor  within  the  statute,  and 
that  he  be  not  tryable  here  for  it,  in  the  ordi- 
nary way  of  judicuture,  if  that  jurisdiction  fail, 
this  by  way  of  Bill  doth  not :  Attainders  of 
Treason  in  piu-liainent,  are  as  legal,  as  usual  by 
act  of  parliament,  as  by  judgment. 

I  have  now  done  with  the  Statutes  25  F«dw. 
3,  and  18  lien.  6.  My  lord  of  Strafford  hath 
offended  again^it  both  the  kingdoms,  and  is 
guilty  of  High  Treason  by  the  laws  of  both. 

My  Lords,  In  the  Fifth  place,  I  am  come  to 
the  Treasons  at  the  Common-Law,  the  endea- 
vouring to  subvert  the  fundamental  Laws  and 
Government  of  the  kingdom,  and  to  introduce 
an  Arbitrary  and  Tyrannical  government.  Ill 
this  I  shall  not  at  aU  labour  to  prove.  That  the 
endeavouring  by  words,  counsels  and  actions, 
to  subvert  the  laws,  is  Treason  at  the  common- 
law,  if  there  be  any  common-law  Treason  at  all 
left ;  nothing  is  treason,  if  this  be  not,  to  make  a 
kingdom  no  kingdom ;  take  the  polity  and  go- 
vernment away,  England's  but  a  piece  of  earth, 
wherein  so  many  men  have  their  commorancy 
and  abode,  without  ranks  or  distinction  o(men, 
without  property  in  any  thing  further  than  pos- 
session ;  no  law  to  punish  the  murthering,  or 
f^obbing  one  another. 

That  of  S3  Hen.  8,  of  introducing  the  Impe- 
rial Law,  sticks  not  with  your  lordships;  it 
was  in  case  of  an  Appeal  to  Rome ;  these  Ap- 
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peals  in  cases  of  Marriages,  and  other  causet 
counted  ecclesiststical,  had  been  frequent,  had 
in  mobt  king's  reigns  been  tolerated  ;  some  in 
times  of  Popery  put  a  conscience  upon  them ; 
the  Statutes  had  limited  the  penalty  to  a  P/tf- 
munire  only,  neither  was  that  a  total  subversion, 
only  an  appeal  from  the  ecclesiastical  court 
here  in  a  smgle  cause,  to  the  court  of  Home ; 
and  if  treason  or  not,  that  case  proves  not,  a 
treason  may  be  punished  as  a  felony ;  a  felony 
as  a  trespass,  if  bis  majesty  so  please;  tha 
greater  include  the  less  in  the  case  of  PrtcmU" 
nire ;  in  the  Irish  Reports,  that  which  is  thera 
declared  to  be  treason,  was  proceeded  upoa 
only  as  a  Prainunire. 

The  thing  most  considerable  in  this  is. 
Whether  the  Treasons  at  common-law,  are  ta- 
ken away  by  the  statute  of'  25  Ed.  3,  which  \% 
to  speak  against  both  the  direct  words  and 
scope  of  that  Statute.  In  it  there  is  this 
Clause,  '  That  because  many  other  like  Cases 
'  of  Treason  might  fall  out,  tkhich  are  not  there 

*  declared  ;  therefore  it  is  enacted,  That  if  any 

*  such  case  come  before  the  J  udges,  they  shall 

*  not  proceed  to  judgment,  till  the  Case  be  de- 
'  clared  in  parliament,  whether  it  ought  to  ba 
'  adjudged  Treason  or  not.'  These  words,  and 
the  whole  scope  of  that  statute,  shews,  that  it 
was  not  the  meaning  to  take  away  any  Trea- 
sons tliat^vcre  so  before,  but  only  to  regulate' 
the  jurisdiction  and  manner  of  trial.  Thosa 
that  M-ere  single  and  certain  acts,  ns  conspiring 
the  kind's  death,  levying  war,  counterfeiting 
the  money,  Or  great  seal,  killing  a  judge;  these 
arc  left  to  the  ordinary  courts  of  justice :  The 
others  not  depending  upon  single  Acts,  but 
upon  constructions  and  necessary  inferences, 
they  thought  it  nut  fit  \o  give  the  inferior  courta 
so  great  a  latitude  here,  as  too  dangerous  to 
the  subject,  those  they  restrained  to  the  parlia- 
ment.— This  Statute  was  the  great  security  of 
the  Subjects,  made  with  such  wisdom,  as  all 
the  succeeding  ages  have  approved  it ;  it  hath 
often  passed  through  the  furnace,  but  like  gold^ 
hath  lefl  little  or  nothing. 

The  Stotute  of  1  H.  4,  c.  10,  is  in  thesa 
words,  *  Whereas  in  the  parliament  held  the 
'  21st  year  of  H.  2,  divers  pains  of  Treason 
'  were  ordained,  insomuch  that  no  man  did 
'  know'  how  to  behave  himself,  to  do,  say,  or 
<  speak :  It  is  accorded  that  in  no  time  to 
'  come,  any  T^^ason  be  adjudged  otherwise, 
'  than  it  was  ordained  by  the  statute  of  25th 
'  Edw.  3.'  It  haih  been  said,  To  what  end  if 
this  Statute  made,  if  it  takes  nut  away  the 
common-law  Treasons  remaining  after  the  &ta« 
tuteof25Ed.  3.? 

There  be  two  main  things  wbichthis  statute 
doth  ;  1.  It  takes  away  for  the  future  all  tha 
Treasons,  made  hy  any  statute  since  25  Ed.  3, 
to  1  H.  4,  even  to  that  time ;  for  in  respect, 
that  by  another  act  in  that  parliament,  the  sta- 
tute of  21  R.  2,  was  repealed,  it  will  not  be  de- 
nied, but  that  this  statute  repeals  more  trea- 
sons than  these  of  21  R.  2.  It  repeals  all  sta- 
tute-treasons but  those  in  25  Edw.  3. — 2.  It 
not  only  takes  away  the  $tatute-Trea8ons,  but 
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likewise  the  declared  Treasons  in  parliament, 
after  25  Edw.  3,  as  to  the  fuiurt-,  aher  declara- 
tion in  parliament,  the  interior  courts  mii(ht 
judge  these  Treasons  ;  for  the  (ieclaratioQ  of  a 
treason  in  {/arliameni  aftrt  it  uub  made,  was 
sent  to  the  interior  courts,  that  tot.cs  quotics 
the  like  case  fell  out,  tlicy  might  proceed 
therein,  the  subjtct  tor  die  future  was  secured 
against  these ;  so  that  this  Statute  %vas  of  great 
use. 

But  by  the  very  words  of  it,  I  shall  refer  all 
Treasons  to  tlie  proxiijion  of  '25  Fd.  3,  it  leaves 
that  entire,  and  upon  the  old  bottom.  The 
Statute  of  1  Mar.  c.  1,  siiith.  That  no  offences 
made  Treason  hy  any  act  of  pnrhament,  shall 
thenceforth  be  taken  or  adjudged  to  he  treason, 
but  only  such  as  he  declared  and  expressed  to- 
be  treason  hy  the  statute  of  25  Edw.  3,  *  Cob- 

*  cerning  Treason,  or  the  Declaration  of  Trea- 

*  son,*  and  no  others :  And  further  provides, 
'  That  no  pains  of  death,  penalties,  or  forfei- 

*  ture  in  any  wise  hhail  eu<iue,  for  comraittiug 

*  any  Treason,  other  than  such  as  he  in  the 

*  statute  of  25  Edw.  3,  ordained  and  provided, 

*  any  act  of  parliament,  or  any  declaration,  or 
'  matter  to  the  contrary,  in  any  wise  notwith- 
'  standing.' 

By  the  first  of  this  Statute,  only  offences 
fliade  treasem  hy  act  of  parliament,  are  taken 
away,  the  common-law-treasons  are  no  ways 
touched,  the  words  '  and  no  others,'  refer  siili 
to  offences  n&de  Ti  eason  by  act  of  parliament ; 
they  restrain  not  to  the  treasons  only,  particu- 
larly mentioned  in  the  statute  in  25  Edw.  3, 
but  leave  that  Statute  entire  to  the  Common- 
Law-Treason,  as  appears  by  the  words  imme- 
diately foregoing. 

By  the  Secuud  Part,  for  the  paim  and  forfei- 
tures of  Treasons,  if  it  intend  only  the  punish- 
ment of  Treason,  or  if  it  intend  both  Treason 
•nd  Punishment,  yet  all  is  referred  to  the  Pro- 
Tision  and  Ordinance  of  25  Edw.  3,  any  act  of 
psurliament,  or  otlier  declaration,  or  thing,  not- 
withstanding. 

It  saitli  not,  other  than  such  Penalties  or 
Treasou«,'as  are  expressed  M\d  declared  in  the 
Statute  of  25  Edw.  3,  that  might  perhaps  have 
restrained  it  to  those  that  are  particularly  men- 
tioned, no,  it  refers  nil  Treasons  to  the  general 
prdination  and  provision  of  that  statute, 
wherein  tlje  Comnion-Luw-Tieasons  are  ex- 
pressly kept  on  foot. 

If  it  be  asked.  What  good  this  Statute  doth, 
if  it  take  not  away  the  Comuion-Law-Trea- 
.»ons  ?— 1.  It  takes  away  all  the  Treasons  made 
by  act  of  parliament,  not  only  since  1  Hen.  4, 
which  were  many,  hut  all  before  1  Hen.  4, 
leven  until  25  K.  3,  by  express  words.  2.  By 
express  words,  it  takes  away  all  declared  Trea- 
sons, if  any  tuch  had  been  in  parliament; 
those  for  the  future  are  likewise  taken  away  ; 
to  that  whereas  it  might  have  been  doubted, 
whether  the  statute  of  1  II.  4,  took  away  any 
Treasons,  but  those  of  the  22nd  and  33rd  years 
of  R.  2.  This  dears  it,  boili  for  treasons 
«inde  by  parliament,  or  declared  in  parlia- 
ment, even  to  the  tims  of  making  the  statute. 
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This  is  of  great  use,  of  great  security  to  tht 
Subject ;  sO  that,  as  to  what  sliail  be  Treason, 
and  what  not,  the  Statute  of  25  Ed.  3,  remaiiu 
entire,  and  so  by  consequence  the  Treasons  at 
the  common*law. 

Only^  my  lords,  it  mny  be  doubted,  whether 
the  manner  of  the  parliami'ntnry  proceedih£<, 
he  not  altered  by  the  Statute  oH  1  U.  4,  c.  17, 
and  mure  fully  in  the  Parliaments Uoll,  n.  144, 
that  is,  whether  since  that  statute  the  parlia- 
mentary power  of  Declaration  of  Trcas(tns, 
whereby  the  inferior  courts  receive  jurisdiction, 
be  not  taken  away  and  restrained  only  to  Bill, 
that  so  it  might  operate  no  further,  thaa  tu 
that  particular  contained  in  the  Bill,ihut  so  the 
Parliamentary  Declaration  for  ^\er-tiin», 
should  be  kept  within  the  parliament  itself,  aDd 
be  extended  no  further  :  Since  1  H.  4,  we  bave 
not  found  any  such  declarations  made,  bat  ill 
Attainders  of  Treason  have  been  hy  Bill  ? 

If  this  be  so,  yet  the  Commnn-Law  Treasons 
still  remaining,  there  is  one  and  the  samt 
ground  of  reubon  and  equity  since  1  U.  4,  i'or 
passing  a  Bill  of  Treason,  as  was  before,  for  de- 
claring of  it  without  bill. — Herein  the  leg^a- 
tive  power  is  not  used  against  my  lord  uf  Strat- 
ford in  the  Bill,  it  is  only  the  jurisdiction  of  tbi 
parliament. 

Bur,  my  lords,  because  that  either  through 
mv  mistaking  of  the  true  grounds  and  reawni 
of  the  Commons,  or  iny  not  pressing  them  with 
'i^it  arguments,  and  precedents  uf  former 
timet,  or  that  perchance  your  lordships,  fn^ia 
some  other  reasons  and  authjriiies,  moresv«aT- 
ing  with  your  lordships  judgments,  than  these 
from  them,  may  possibly  be  of  a  contrary  or 
dubious  opinion,  concerning  these  Treas^tcs 
either  upon  the  statutes  of  35  £.  3,  and  18  H. 
6,  or  at  the  common-law. 

My  lords.  If  all  these  five  should  fail,  the; 
have  therefore  given  me  further  in  coranianil, 
to  declare  to  your  lordships  some  of  their  Kea* 
sous,  why  they  conceive  that  in  tliis  case,  the 
mere  legislative  power  may  be  exercised. 

Their  Iteasons  arc  taken  from  these  three 
grounds ;  1«  From  the  Nature  and  Quality  of 
Uie  Offeuce.  2.  From  the  Frame  and  Coniii* 
tution  of  the  Parliament,  wherein  this  law  ii 
made.  3.  From  JPractices  and  Usages  of  tbrmcf 
times. 

The  horridness  of  the  OAeace,  in  endeavour* 
ing  the  overthrowing  the  laws  and  present  go- 
vernment, hatfi  been  fully  evened  to  your  Uh^ 
ships  heretofore. 

The  Parliament  is  the  Representation  of  t^ 
whole  kingdom ;  wherein  the  King  as  heai^ 
your  Lordships  as  the  most  noble,  and  tbl 
Commons  the  other  members,  are  knit  tsge* 
ther  into  one  body  politic;  this  dissolves  tlit 
arteries  arid  ligaments  tliat  Imld  the  body  to* 
[  gether,  the  Laws ;  he  that  takes  away  the  la*% 
takes  not  away  the  allegiance  of  one  subject 
alone,  but  of  the  whole  kingdom.  . 

It  was  made  Treason  by  the  stitate  of  11 
Eliz.  for  her  time,  to  affirm,  that  the  I^^s  •! 
the  reahn  do  not  hind  the  descent  of  tM 
crown ;  no  law,  no  desccut  aLall. 
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No  laws,  DO  peerage ;  no  ranks  or  degrees 
of  luen ;  the  same  condition  to  all. 

It  is  treason  to  kill  a  Judge  upon  the  bench; 
this  kills  not  Judicem,  aed  Judicium  ;    He  that 

♦  borrowt'd  Apelles,  and  gave  bond  to  return 
again  Apelles  the  painter,  sent  him  home,  after 
he  had  cut  off  his  right  hand ;  ius  bond  was 
broken ;  Apelles  was  sent,  but  not  the  painter. 
There  are  It  men,  but  uo  law ;  there  is  never 
a  Judge  amongbt  them. 

It  is  Felony  to  embe/zle  any  one  of  the  Ju- 
dicial Records  oi  the  kingdom  ;  this  at  once 
•weeps  them  all  away,  and  trom  all. 

It  is  Treason  to  counterfeit  f^  20«.  piece ; 
here  is  a  counterfeiting  ot*  the  law ;  we  can 
rati  neither  the  couutertcit,  uor  true  coin,  our 
own. 

It  is  Tr^son  to  counterfeit  the  Great-Seal 
for  an  acre  of  land ;  no  property  hereby  is  left 
to  any  land  at  all ;  nothing  Treason  now, 
either  against  king  or  kingdom  ;  no  law  to  pu- 
nish it. 

My  Lords,  If  the  question  were  asked  at 
Westminster-hall,  Whether  this  were  a  crime 
punishable  in  Star  Chamber  or  in  the  King's 
Bench,  by  fine,  or  imprisonment.^  ihey  would 
say  it  went  higher:  If  whether  Felony?  they 
would  say,  that  is  for  an  oBence  only  against  the 
life,  or  goods  of  somcT  one  or  few  persons  ?  It 
would,  I  believe,  be  answered  by  the  Judges,  as 
it  was  by  the  Chief  Justice  Thurning  in  21  U. 
2,  that  though  he  could  not  judge  the  case  Trea- 
son there  before  him,  yet  if  he  were  a  peer  in 
parliament  he  would  so  adjudge  it. — My  Lords, 
if  it  be  too  big  for  those  Courts,  we  hope  it  is 
in  the  right  way  here. 

2.  The  second  consideration  is  from  the 
Frame  and  Constitution  of  the  Parliament ;  the 
Parliament  is  the  great  body  politic,  it  compre- 
hends all,  from  the  king  to  the  beggar;  if  so, 
iny  lords,  as  the  natural,  so  this  body,  it  hath 
power  over  itself,  and  every  one  of  the  member*, 
tor  the  preservation  of  the  whole;  It's  both  the 
physician  and  the  patient ;  If  Uie  body  be  dis- 
tempered, it  hath  power  to  open  a  vein,  to  let 
put  the  corrupt  blood  for  curing  itself;  if  one 
nieraber  be  poisoned  or  gangrened,  it  hath 
power  to  cut  it  oflf  for  the  preservation  of  the 
rest. 

But,  my  lords,  it  hath  often  been  inculcated, 
timt  Law  makers  should  imitate  the  Supreme 
L.8W-giver,  who  commonly  warns  lieibre  lie 
strikes.  The  law  was  promulged  before  the 
judgrnent  of  death  forgathering  the  sticks.  No 
Jaw,  no  transgression. 

Aly  lords,  To  this  rule  of  law  is  <  Fnistra  legis 

*  au milium  in  vocar,  qui  in  legem  commictir,'  from 
the  Lex  ta/ionis ;  he  that  would  not  have  had 
others  to  have  a  law,  Why  should  he  have  any 
himself?  Why  should  not  that  be  done  to  him, 
that  liimself  would  have  done  to  others? 

it  1^  true,  we  give  law  to  Hures  find  Deers, 
because  they  tie  beasts  of  chase ;  It  was  never 
accounted  either  cruelty  or  foul  play,  to  knock 
foxes  and  wolves  on  the  h'::ad,  as  they  can  be 
i<>und,  becaase  these  be  beasts  of  prey.  The 
yvarreucr  s^  traps  for  polecats  an^  other  vei*- 
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min,  for  preservation  of  the  warren.  Further, 
my  lords,  most  dangerous  riiscahe>,  if  not  tnken 
in  time,  they  kill ;  Errors,  in  great  things,  a*  war 
and  raarri.ige,  they  allow  no  time  for  repent- 
ance; it  would  have  been  too  late  to  nmke  a 
law,  when  there  had  been  no  law. 

My  lords,  for  further  Answer  to  this  Objcc- 
ti(m,  he  hath  oftended  against  a  law,  a  law  \vith<» 
in  the  endeavouring  to  subvert  tiie  laws  and  po~ 
lity  of  the  state  wfjerein  he  lived,  which  had  so 
long,  and  with  such  faidifulness  protected  hi| 
ancebtry,  himst  If,  and  hi!»\%hole  hunily:  It  was 
not  malum  quia  prohtbitumy  it  was  malum  in  <e, 
against  the  dictates  of  the  dullest  conscience, 
as^ainst  tiie  li^ht  \S  nature,  they  not  having  a 
law,  v\ere  a  law  to  themselve"*.  Bcsules  tiiis, 
he  knew  a  law  without,  tiiat  the  Parliament,  in 
casts  of  this  nature,  had  putaiatc/n  vita  ei  uc* 
CIS.  Nay,  he  well  knew,  that  he  oBbnded  tho 
promulged  and  ordinary  rules  of  law.  Crimeft 
itgainat  law  have  been  proved,  have  been  con- 
fessed, so  that  tlie  question  is  not  de  culpa,  scd 
da  pann.  What  degree  of  punishment  those 
faults  deserve  ?  We  must  differ  from  him  in  opi« 
nion,  That  10  Felonies  cannot  make  a  Treason, 
if  it  be  meant  of  equality  in  the  use  of  the  legis- 
lative power;  for  he  that  deserves  death  for 
one  ot  these  Felonies  alone,  deserves  a'  death 
more  painful,  and  more  ignominious  for  all  to- 
gether. 

Every  Felony  is  punished  with  loss  of  life, 
lands,  and  goods;  a  Felony  may  be  aggravated 
with  those  circumstances,  as  that  the  parliamei^t 
with  good  reason  may  add  to  the  circumstanceg 
of  punishment,  as  was  done  in  the  case  of  Johh 
Hall,**  in  the  parliament  of  (he  1  11.  4,  who,  f<ir 
a  barbarous  murder,  committed  upon  the  duke 
of  Gloucester,  stifling  him  between  two  feather 
beds  at  Calais,  was  adjudged  to  be  hanged, 
drawn,  and  quartered. 

Batteries  by  law  are  only  punishable  by  fine, 
and  single  damages  to  the  party  wounded.  In 
the  Parliament  held  in  1  if.  4,  cap.  C,  one  Sa- 
vage committed  a  battery  upon  one  Chedder, 
servant  to  sir  John  Brooke,  a  knight  of  the  par- 
hament  for  Somersetshire.  It  is  there  enacted, 
that  he  shall  pay  double  damages,  and  stanil 
convicted,  if  he  render  not  himself  by  such  a 
time.  The  manner  of  proceedings  quickened, 
and  the  penalty  doubled;  the  circumstances 
were  considered,  it  concerned  the  common- 
wealth, it  was  a  battery  with  breach  of  privilege 
of  parliament. 

This  made  a  perpetual  act :  no  warning  to  tb« 
first  oflfender:  and  in  the  King's  Bench,  as  ap- 
pears by  the  Book  Case  of  9  II.  4,  the  first  leaf, 
double  damages  "were  recovered. 

My  loads,  m  this  of  the  Bill,  the  offence  is 
high  and  general,  against  the  king  and  the  com- 
monwealth, against  all,  and  the  best  of  all.  If 
every  Felony  he  loss  of  life,  lands,  and  goods ; 
What  is  misuser  of  the  legii^iaiive  power,  by  ad- 
dition of  ignominy,  in  the  death  and  dbposal  of 
the  lands  to  the  crown,  the  pubUc  patrimony 
of  the  kingdom  ?    But  it  was  hoped,  that  your 
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lordships  had  no  more  skill  in  the  art  of  killing 
men,  than  your  worthy  ancestors.  My  lords, 
this  Appeal  from  yourselves  to  yoar  ancestors 
we  do  admit  of,  although  we  do  not  admit  of 
that  from  your  lordships  to  the  peers  of  Ireland. 

He  hath  appealed  to  thtm:  your  lordships 
will  be  pleased  to  hear,  whskl  Judgment  they 
have  already  given  in  ihe  case,  that  is,  the  se- 
Teral  Attainders  of  Treason  inpurliament ;  after 
the  Statute  of  25  E.  3,  for  Treasons  not  men- 
tioned, nor  withm  that  Statute,  and  those  upon 
the  first  f>tFenders  without  warning  given. — By 
tiieSlaiute  of  25  E.  3,  it  is  Treason  to  levy 
war  against  the  king;  Gomines  and  Weston 
afterward)  in  parliament,  in  the  1st  ii.  2,  n.  38, 
39,  adjudi^ed  Traitors  for  surrendering  two  se- 
veral castles  in  France,  only  out  of  fear,  without 
liny  compliance  with  the  enemy;  this  not  with- 
in the  siatuie  of  25  E.  3. 

IVJy  Lords,  in  the  3rd  of  Rich.  2,  John  Impe- 
riall  that  came  into  Enj;land  upon  Letters  of 
Safe  Conduct,  as  an  agent  for  the  state  of  Ge- 
noa, sitting  in  the  evening  before  his  door,  in 
Bread-street,  (as  the  words  of  the  Records  are) 
*  Paulo  ante  igniiegiuin ;'  John  Kirkby,  and 
another  citizen,  coming  that  way,  casually  Kirk- 
fcy  trod  upon  his  toe,  it  being  twilight,  this  grew 
to  a  quarrel,  and  the  ambassador  nas  slain  ; 
Kirkby  was  indicted  of  High  Treason,  the  In- 
dictment finds  all  this,  and  that  it  was  only  done 
$e  defendendOf  and  without  maHce. 

The  Judges,  it  being  out  of  the  Statute  of  ^5 
E.  3,  could  not  proceed ;  the  Parliament,  de- 
clared it  Treason,  and  Judgment  afterwards  of 
Iligh  Treason  :  there  is  nothing  can  bring  this 
within  the  statute  of  25  £.  3,  but  it  concerns 
tlie  honour  of  the  nation,  that  the  public  faith 
should  be  strictly  kept :  It  might  endanger  -the 
traffic  of  the  kingdom ;  they  made  not  a  law 
first,  they  made  the  first  man  an  example ;  this 
is  in  the  Parliament  lloll  3  R.  2,  n.  18,  and  Hi- 
lary Term,  3  R.  2,  rot.  31,  in  the  King's-Beuch, 
^'here  Judgment  is  given  against  Imn. 

In  11  R.  9,  Trtsilian,  and  some  others,  at- 
tainted of  Treason  for  delivering  opinions  in  the 
subversion  of  the  law,  and  some  others  for  plot- 
ting the  like.  My  lords,  the  Case  hath  upon 
snr>ther  occasion  been  opened  to  your  lordships; 
only  this  is  observable,  that  in  the  parUament 
of  the  1st  of  Hen.  4,  where  all  Treasons  are 
again  reduced  to  the  .Statute  of  25  E.  3,  these 
Attainders  were  by  a  particular  act  confirmed 
and  made  good,  that  the  memory  thereof  miglit 
be  transmitted  to  succeeding  ages,  they  stand 
good  unto  tlris  day ;  the  offences  there  as  here, 
were  the  endeavouring  the  subversion  of  the 
laws. 

My  Lords,  after  the  1  H.  4,  sir  John  Morti- 
•  nier  beinv  committed  to  the  Tower,  upon  sus- 
picion of  Trea.<;on,  brake  prison,  and  made  his 
escape ;  this  no  way  within  any  statute,  or  any 
former  judgment  at  common-law  for  this,  that 
is,  for  breaking  the  prison  only,  and  no  other 
cau^e;  in  the  parliament  held  the  2  Hen.  6,  he 
was  attainted  of  High-Treason  by  Bill.* 

♦  Set  vol.  1.  p.  267. 


My  lords,  Poisoning  is  only  murder,  yet  one 
Richard  Cuoke  having  put  poison  into  a  pot  of 
pottage  in  the  kitchen  of  tlie  bishop  of  Rochester, 
whereof  two  persons  died,  he  is  attainted  of 
Treason,  and  it  was  enacted,  that  he  should  be 
boiled  to  death  by  the  statute  of  22  H.  8,  c.  9. 
By  the  Statute  of  the  25  H.  8,  Elizabeth  Barton 
the  Holy  Maid  of  Kent,  for  pretending  Revela- 
tions from  God,  That  God  was  highly  displeas- 
ed with  the  king,  for  being  divorced  from  the 
lady  Catharine,  and  that  in  case  he  persisted  in 
the  separation,  and  should  marry  anorher,  that 
he  would  not  continue  king  not  above  one 
month  after,  because  this  tended  to  the  depriv- 
ing of  the  lawful  succession  to  the  crown,  she 
is  attainted  of  Treas<m. 

My  lords,  all  these  Attainders,  for  ought  I 
know,  are  in  force  at  this  day.  The  statutes 
of  1  Hen.  4,  and  1  queen  Mary,  although  they 
were  witling  to  make  the  Statute  of  26  E.  3, 
the  rule  to  the  Inferior  Courts,  yet  they  left  the 
Attainders  in  Parliament,  precedent  to  them- 
selves, untoucht,  wherein  the  legislative  power 
had  been  exercised.  There  is  nothing  in  them 
whence  it  can  be  gathered,  but  that  they  in- 
tended to  leave  it  as  free  for  the  future. 

My  lords.  In  all  these  Attainders,  there  were 
Crimes  and  Oflfences  against  the  law;  they 
thought  it  not  unjust  (circumstances  considered) 
to  heighten  and  add  to  the  degrees  of  punish- 
ment, and  that  upon  the  first  offender.  My 
lords,  we  receive,  as  just,  the  other  laws  and 
statutes  made  by  these  our  ancestors,  they  are 
the  rules  we  go  by  in  other  cases,  Why  should 
we  differ  from  them  in  this  alone  f  These,  my 
lords,  are  in  part  those  things,  which  have  satis- 
fied the  Commons  in  passing  the  Bill,  it  is  now 
left  to  tlie  judgment  and  justice  of  your  lord- 
ships. 

Upon  the  close  of  Mr.  St.  John's  Speech  the 
houne  adjourned,  nor  was  there  one  word  spoken 
but  by  master  St.  John,  only  the  Lord  Lieute- 
nant used  the  last  part  of  his  rhetorick,  and  by 
a  dun)b  eloquence,  '  manibus  <id  tidera  fensis* 
ofben  holding  up  his  hands  towards  Heaven,' all 
along  Mr.  St.  John's  Speech,  made  his  re{)lies 
with  a  deep  silence. 

April  30. 
On  Friday,  the  Earl  petitioned  the  Lords  to 
be  heard  again,  alledging.  That  his  lawyers  had 
not  fully  spoken  at  their  last  meeting,  but  thu 
was  denied  him,  because  ttie  House  of  Com- 
mons were  to  have  the  last  Speech,  nor  were 
they  content  to  speak  again. 

The  KING'S  SPEECH  to  the  Coscmoxs- 
Upon  this  information,  or  what  else  is  not 
known,  the  King  (it  seems,  fearing  the  incon^ 
stancy  of  the  Lords)  came  to  the  bouse  on 
Satuniay,  May  1,  at  ten  of  the  clock,  and  hav- 
ing called  for  the  House  of  Commons,  spake 
much  to  this  eSect ; 

*  That  he  had  sincerely,  without  affection  or 
'  partiality,  endeavoured  to  inform  himself  con- 
<  cerning  the  Lieutenant's  Charge ;  and  had,  at 
*  lengthy  seriously  pondered  with  hlmseir^  both 
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*  concerning  the  Matter  of  Fact,  and  the  Mat- 

*  ter  of  Law  :  and  now  it  stood  him  in  hand  to 

*  clear  their  jiMlgmegtSy  than  to  exonerate  his 
'  own  conscience.  For  them|  he  had  two 
'  things  to  declare : 

*  First,  That  there  was  never  such  a  project, 
'  nor  had  the  lord  StrafTurd  ever  ofTcred  such 
'  Advice,  for  the  transporting  of  the  Irish  Army 
'  iutu  England ;  so  that  in  npthing  the  Lieute- 
'  nant  had  been  more  mi*)andei*stood  than  in 

*  that :  which  imoutation  did  in  no  small  mea- 
'  sure  reflect  on  himself  (the  King)  as  if  he  had 
'  intended  to  make  war  upon  his  own  Subjects; 

*  which  thought  (he  said)  was  far  enough  from 
'  his  breast,  nor  could  any  man  in  probability 

*  think  so  unworthily  of  him,  who  had  perceived 
'  how  graciously  he  had  dealt  with  his  subjects 

*  elsewhere^  that  had   deserved  a  great  deal 

*  worse. 

'  Secomlly,  That  the  Lieutenant  had  never 

*  advised  him  to  establish  an  Arbitrary  Govern- 
'  ment ;  nor,  if  he  had,  sliould  he  liave  escaped 

*  condign  punishment :  nor  tvould  any  of  his 
'  good  subjects  ever  think  otherwise,    unless 

*  they  conceived  liim  either  to  be  a  Fool  or  a 

*  Tyrant ;  that  he  either  c6uld  not,  or  would 
'  not  discern  such  wickedness.     He  was  well 

*  content,  he  said,  with  that  Authority  and 

*  Power  which  God  had  put  into  his  hand's ;  nor 

*  should  he  ever  think  it  his  Prerogative,  to  in- 

*  trude  upon  the  propriety  of  the  subject. 

*  For  himself,  and  his  own  conscience,  he 

*  said,  he  was  (low  ^o  declare.  That,  in  his 
'  own  judgment,  there  was  nothin^^  in  the  Pro- 

*  cess  against  the  Lieutenant  that  deserved  the 

*  censure  of  Treason.  Oversights  and  Misde- 
'  meanors  there  were,  in  such  a  measure,  that 

*  he  confessed  the  lord  StraflTord  was  never  wor- 

*  thy  hereafter  to  bear  any  ortice  in  his  king- 

*  doms,  no,  not  so  much  as  of  a  Constable ; 

*  but  was  to  be  answerable  for  all  his  errors, 

*  when  they  were  to  be  charged  upon  him;  and 

*  to  this  none  of  them  should  concur  with 
'  greater  alacrity  than  himself.     That  he  hoped 

*  none  of  them  would  deny  to  give  him  the  pri- 
'  \ilege  of  the  first  voice,  which  was,  That  he 
'  would  never,  in  heart  nor  hand,  concur  with 

.*  them  to  punish  this  man  as  a  Traitor;  and' 

<  desired  therefore,  that  they  would  think  of 
'  some  other  way  how  the  business  might  be 
'  composed  :  nor  should  it  ever  be  less  dear  to 
'  him  (though  with  the  loss  of  his  dearest  blood) 
'  to  protect  the  innocent,  than  to  punish  tlie 
'guilty.'* 

•  "  As  soon  as  tlie  earl  of  Bedford  was  dead, 
the  lord  Say  (hoping  to  receive  the  reward  of 
the  Trcasurcrship)  succeeded  him  in  his  un- 
dertaking, and  faithfully  promised  the  king, 

<  that  he  should  not  be  piessed  in  the  matter 

<  of  the  eafl  of  Straiford's  lite :'  and  under  tliat 
promise  got  credit  enough,  to  persuade  his  ma- 
jesty to  whatsoever  he  said  was  necessary  to 
that  business.     And  thereupon,  when  the  Bill 

.  was  depending  with  the  lords,  and  when  there 
was  little  suspicion  that  it  would  pass,  though 
the  bouse  uf  commons  every  day  by  Messages 


May  «. 
Upon  Saturday,  the  Bill  against  the  lord 
Strafford  passed  the  lords  ^  there  were  45  pre- 
sent, of  which  19  voiced  for  him,  and  26  against 
him.  The  greatest  part  of  his  friends  absented 
themselves,  upon  pretence  (whether  true  or 
supposititious)  that  they  feared  the  multitude ; 

endeavoured  to  quicken  them,  he  persuaded 
the  king  <  to  go  to  the  house  of  peers,  and  ac- 

*  cording  to  custom  to  send  for  the  house  of 
'  commons,  and  then  to  declare  himself,  That 

*  lie  could  not,  with  the  safety  of  a  good  con- 
'  science,  ever  give  his  consent  to  the  Bill  that 
'  was  there  depending  before  them  concernifig 
'  the  earl  of  Struiford,  if  it  should  be  brought 

*  to  him,  because  he  was  not  satisfied  in  the 
'  point  of  Treason :  but  he  was  so  fully  satisfied 
'  that  the  Earl  was  unfit  ever  to  serve  him 
'  more,  in  finy  condition  of  employment,  that 
^  he  would  join  with  ihetn  in  any  act,  to  make 

*  him  utterly  incapable  of  ever  bearing  otiicef 
'  or  having  any  other  employment  in  any  of  hit 
'  majesty^s  dominions;  which  he  hoped  would 
'  satisfy  them/ — ^This  advice,  upon  the  confi* 
dence  of  the  giver,  the  King  resolved  to  follow. 
But  when  his  resolution  was  imparted  to  the 
Earl,  he  immediately  sent  his  hrotlier  to  him, 
beseeching  his  majesty  '  by  no  means  to  take 
<  that  way,  for  tliat  he  was  most  assured  i( 
'  would  prove  very  pernicious  to  him;  and 
'  ilierefore  desired,  he  might  depend  upon  the 
'  honour  and  conscience  of  the  peers,  without 
^  his  majesty's  interposition.'  The  king  told 
his  brother,  '  that  he  had  taken  that  Resolu- 

*  tion  by  the  advice  of  his  be^t  friends;  but 

*  since  he  hked  it  not,  he  would  decline  it.' 
The  next  mornini;  the  lord  Say  came  again  to    ' 
him,  and  finding  his  majesty  altered  in  his  in*> 
tention,  told  him,  '  If  he  took  that  course  he 

*  advised  him,  he  was  sure  it  would  prevail; 
'  but  if  he  declined  it,  he  could  not  promise  his 
'  majesty  wliat  would  be  the  issue,  and  should 

*  hold  himself  absolutely  disengaged  from  any 

*  undertaking.'  The  king  observing  his  positive- 
ness,  and  conceiving  his  intentions  to  be  very 
sincere,  suffered  himself  to  be  guided  by  him ; 
and  went  immediately  to  the  house,  and  snid 
as  the  other  had  advised.  Whether  that  lord 
did  in  truth  believe  the  discovery  of  bis  ma- 
jesty's conscience  in  that  manner,  would  pro- 
duce the  effect  he  foretold  ;  or  whether  he  ad- 
vised it  treacherously,  to  luring  on  those  incon- 
veniences which  afterwards  happened,  I  kn6w 
not:  but  many  who  believed  his  will  to  be 
much  worse  tHaa  his  understanding,  had  the 
uncharitableness  to  think,  that  he  intended  to 
betray  his  master,  and  to  put  the  ruin  of  the 
Earl'out  of  question. — The  event  proved  very 
fatal ;  for  the  king  no  sooner  returned  from  the 
house,  than  the  House  of  Commons,  in  great 
passion  and  fury,  declared  this  last  act  of  his  • 
majesty's,  to  be  '  the  most  unparalleled  breach 

'  of  privilege,  that  had  ever  happened;  that  if 
'  his  majesty  might  take  notice  what  bills  were 

*  parsing  in  either  house,  and  declare  his  own 
'  opinion,  it  was  to  forejudge  their  counsels, 
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otherwise  his  suffrages  had  more  than  couater-  | 
poised  the  voters  for  his  death. 

May  9. 


Sunday  all  the  day  th**  king  was  resolute 
never  to  give  way  to  the  Bill  *  aj;ninst  tlie  lord 
Straiturd,  telling  tliem  t\ithnly  Tiuit  it  seemed 
fitrnnge  to  him  that  ihe  man  could  not  die,  un- 
less he,  and  he  only,  by  giving  Sentence  the 
king*s  legislative  way,  should  condemn  him. 
>—  -         ■  ■■ •  "I    ■        ■   • 

*  and  they  should  not  be  able  to  supply  ihe 
'  Commonwealth  with  wholesome  laws,  suitable 

*  to  the  diseases  it  laboured  undt-r;  That  tl)is 

*  was  the  greatest  obstruction  of  Justice,  that 

*  could  be  imagined ;  Tbat  they  aud  whosoever 

*  had  taketi  the  late  protestation,  were  bound 

*  to  maintain  the  privileges  of  parliament,  \vhich 

*  were  now  too  grossly  invaded  and  violated  :' 
with  many  sharp  discourses  to  tliat  purpose.'' 
I^rd  Clarendon.  < 

•  Lord  Clarendon,  in  his  History  of  the  Re- 
belli(m,  (vol.  1.  p.  25r,  Oxford  8vo  ed.  1717) 
fcays,  "  That  when  the  Privy  Council  pressed 
the  King  to  pass  the  Bill  of  Attainder  against 
the  Eari  of  Stratford,  suyinir,  *  there  was  no 

*  other  way  to  preserve  hinisilf  and  hid  posterity 

*  than  by  so  doing,  and  therefore  that  he  ought 

*  to  be  more  tender  of  the  safety  of  the  kingdom 

*  than  of  any  one  person  how  innocent  soever:* 
Ms  majesty  told  them,  *  That  what  had  been 

*  proposed  to  him  to  do,  was  directly  contrary 

*  to  his  conscience,  and  that  being  so,  he  was 

*  sure  they  would  not  persuade  him  to  it,  though 

*  themselves  were  never  so  well  satisfird.*  To 
that  point  they  desired  him  *  to  confer  with  his 

*  Bishops,  who  they  doubted  not  would  better 

*  inform  his  conscience.'  1  he  Archbijihop  of 
York  [Williams]  was  at  hand;  who,  to  his  argu- 
ment of  conscience,  told  him,  That '  there  was 

*  a  Private  and  a  Public  conscience;  that  his 

*  public  conscience  as  a  king  might  not  only 
'  dispense  with,  but  oblige  him  to  do  tliat  which 
'  was  against  his  private  conscience  as  a  man  ; 

*  and  that  the  quesuon  was  not,  Whether  he 

*  should  save  the  Karl  ot  Siraffonl,  but  whether 

*  he  should  perish  with   him  ;    that  the  con* 

*  science  of  a  king  to  preserve  his  kingdom,  the 

*  conhcience  of  a  husband  to  preserve  his  wife, 

*  the  conscience  of  a  father  to  presei-ve  his  chil- 

*  dren,  (all  which  were  now  in  danger)  weighed 
'  down  abundantly  all  the  considerations  the 
'  conscience  of  a  master  or  a  friend  could  sug- 
'  gest  to  him  for  tlie  jueservation  of  a  friend  or 
'  servant.'  And  by  such  unprelatical,  ignomini- 
ous arguments,  in  plain  terms  advised  him'  even 

*  for  conscience  s  ike  to  pass  that  Act.'  Though 
this  bishop  acted  his  part  with  more  prodigious 
boldness  and  impiety,  others  of  the  same  nine- 
tion  (for  whose  learning  and  sincerity  the  king 
and  t!ie  world  had  greater  reverence)  did  not 
vhat  might  have  been  expected  from  their 
calling  or  their  trust,  but  a(  least  forbore  to 
foitify  and  confirm  a  conscience,  upon  the  cou- 
rage and  piety  of  which,  the  security  of  their 
personi),  and  their  order^  <lid  absolutely  under 
Cod  dep^fid.** 


Thd  £AgL*H  LETTEa  tu  tJie  Kiso. 

The  same  day,  the  King  received  ibe  follow- 
ing Letter  from  the  EurJ  : 

'  It  hath  been  my  greatest  grief  in  all  my 
'troubles,  to  be  taken  us  a  person  that  shuul'J 
endeavour  to  present,  and  set  things  amisc 
between  your  majesty  and  your  people,  and 
(o  have  given  counsel  tending  to  the  dis^quitt 
of  your  majesty  and  your  three  kingdoms. 

'  Most  true  it  is,  that  such  an  attempt  (my 
private  condition  considered)  had  been  a  great 
madness,  seeing,  through  your  gracious  favour, 
I  was  so  provided,  qs  I  could  not  expect  iu 
any  kind  to  mend  my  fortune,  or  to  plesi^e  luy 
mind,  more  than  by  resting  where  your  bounte- 
ous hand  had  placed  me;  nay,  the  business  i| 
most  mightily  mistaken ;  for  unto  your  ma- 
jesty it  is  well  known,  that  my  poor  and  hum- 
ble advices  concluded  stsll  in  this,  I'hat  your 
majesty  should  never  be  liappy,  till  there  were 
a  right  understanding  procured  betwixt  you 
and  them  :  No  other  means  to  effect  and  set- 
tle this  happiness,  but  by  the  counsel  aud  as- 
sent of  the  parliament ;  and  no  way  to  pre- 
vent the  growing  evils  of  this  state,  but  by 
putting  yourself  entirely  upon  the  loyalty  and 
good  affection  of  your  subjects. 

'  Yet  (such  is  my  misfortune)  tlie  truth  findi 
little  credit,  the  contrary  (it  setms)  generally 
beheved,  and  myself  reputed  the  cause  of  th'.s 
great  separation  betnixtyou  and  your  people: 
Under  a  heavier  censure  than  this,  I  am  per- 
suaded no  gentleman  can  saffer ;  and  now  I 
understand,  that  the  minds  of  men   are  the 
mor^   incused   against  me,  notwithstanding 
your  majesty  hath   declared.    That  in  your 
princely  opinion  I  am  not  guilty  of  Treason, 
nor  are  you  satisfied  in  conscience  to  piiss  ilie 
Bill.     This  brings  me  into  a  great  streight. 
Here  Is  before  me  the  ruin  of  my  children  aiii 
family,  liitherto  untouched  in  all  the  branches 
of  ic  with  any  foul  crime.     Here  are  before 
me  the  many  evils  which  may  befal  your  sa- 
cred person,  and  the  w)M)le  kingdom,  should 
your«>elf  and  the  parliament  be  less  satisfied 
the  one  with  the  other  than  is  necessary  for 
the  king  and  people.     Here  are  before  me  the 
things  most  valued,  most  feared   by  mortal 
men,  life  and  death:  To  say,  Sir,  there  hath 
not  been  a  conflict  within   me  about  these 
things,  were  to  make  myself  less  man  than 
(God  knows)  my  infirmities  will  give  me  leave; 
and  to  call  a  destruction  upon  my telf  and  mjr 
young  children,  where  the  intentions  (at  least) 
of  my  heart  have  been  innocent  of  this  ^e:ic 
ofTen^'e,  (may  be  believed)  would  find  no  ea^y 
constnt  trom  flesh  and  biood. 

*  But,  out  of  much  sadness,  I  am  come  to  a 
resolution  of  that  which  I  take  to  \ye  best  be- 
coming me,  that  ^h  To  look  upon  that  w  bich 
is  principally  to  be  considered  in  itself,  and 
that  is,  doubtless,  the  prosperity  of  your  sacred 
Person  and  the  Commonwealth,  iii£aite(y  to 
be  preferred  before  any  man's  private  interest : 
And  therefore,  in  &w  wor^s,  as  I  bave  put 
myself  wboUy  upon  the  bopour  and  justice  of 
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*  my  peers,  and  so  clearly  as  I  wish  your  ma- 
<  jesty  had  heen  pleased  to  have  spared  tbat 
'  Declaration  of  yours  on  Saturday  last,  and  to 

*  have  left  me  intirely  to  their  lordships ;  hO. 

*  now,  (to   set  your  majestyS  conscience  at 

*  liberty)  1  do  most  humbly  beseech  you,  for 
'  the  preventiug  of  such  mischiefs  as  may  hap- 
'  pen  by  your  Refusal  to  pass  the  Hill,  by  this 
'  means  to  remove  (praised  be  God  I  cannot 
',  say  this  accursed,  hut  I  confess)  this  uufor^ 

*  tunate  thing  forth  of  the  way  toipvards  that 

*  blessed  agreement,  which  God,  I  trust,  shall 

*  for  ever  establish  betwixt  you  and  your  sub- 
'  jects.     Sir,  my  consent  herein  shall  acquit  you 

*  more  to  Gud  than  all  the  world  can  do  be- 
'  side.    To  a  willing  man  there  is  no  injury 

*  done;  and,  as  by  God's  grace^  I  forgive  all  the 

*  worid,  with  ft  calmness  and  meekness  of  infi- 

*  nite  contentment  to  my  dislodging  soul,  so, 

*  sir,  I  can  give  the  life  of  this  world  with  all 

*  cheacfulness  imaginable,  in  the  just  acknow- 

*  ledgments  of  your  exceeding  favours,  and  only 

*  beg,  that  in  your  goodness  y«u  would  vouch- 

*  safe  to  cast  your  gracious  regard  upon  my  poor 
^  son  and  his  three  sisters,  less  or  more,  and  no 
'  otherwise,  than  tlieir  unfortunate  father  shall 
'  appear  more  or  less  guilty  of  this  death.     God 

*  preserve  yoor  majesty,  Your  majesty's  most 
'  humble,  and  faithful  subject  and  servant. 

Tower,  May  9, 1641.  '  Strafford.** 


*  Hume,  in  a  Note  to  the  6th  volume  of 
his  History,  says :  "  Mr.  Carte,  in  his  Life  of 
the  Doke  of  Ormond,  has  given  us  some  Evi- 
dence to  pro\^,  that  this  Letter  i^as  entirely  a 
forgery  of  the  popular  leaders,  in  order  to  in* 
duce  the  king  to  sacrifice  Straflfbrd*  He  tells  us, 
that  StraBt)rd  said  so  to  his  son,  the  night  be- 
fore his  execution.  But  there  are  some  rea- 
sons why  1  adhere  to  the  common  way  of  telling 
this  story :  1.  The  account  of  the  forgery  comes 
through  several  hiinds,  and  from  men  of  cha- 
racters not  fully  known  to  tlie  public  :  a  cir- 
cumstance which  weakens  every  evidence.  It 
is  a  hearsay  of  a  hearsay.  2.  It  seems  impos- 
•ible,  bat  yomig  lord  Strafford  must  inform  the 
king,  who  would  not  have  failed  to  trace  the 
forgery,  and  expose  his  enemies  to  their  me- 
rited infamy.  3.  It  is  not  to  be  conceived  but 
Clarendon  and  Whitlock,  not  to  mention  others, 
must  have  beard  of  the  matter.  4.  Sir  Geoi^e 
Katctiffe,  in  his  Life  of  Strafford,  tells  the  story 
the  same  way  that  Clarendon  and  Whitlock 
do.  Would  he  also,  who  was  Strafford's  inti- 
mate friend,  never  have  heard  of  the  fopgery  ^ 
It  is  remarkable,  that  this  Life  is  dedicated  or 
addressed  to  young  Strafford,  would  not  he 
have  put  sir  George  right  in  so  materiai  an^l  in- 
teresting a  fact  r — ^That  this  Letter  was  a  for- 
gery is  also  stated,  and  inferred  from  argn- 
nients,  in  Carte's  History,  but  there  no  autho- 
rity is  given  for  the  assertion  that  lord  Strafford 
told  his  son  he  had  not  written  such  «  letter. 
When  told  by  secretary  Carleton,  that  the  king 
had  signed  the  commission  for  passing  the  Bill 
of  Attainder,  Strafford  roee  from  his  chair  with 
juarkK  of  astoni^limeot  and  horror,  and  raising 


Upon  the  receipt  whereof,  and  afjer  they  had 
wrestled  him  breathless,  at  last  victus  dcdit 
iHanui'^  being  overcome  with  sbch  incessant 
importunitieb,  he  yielded.  And  about  nine  of 
the  clock  at  night  the  King  promised  to  sign 
•both  the  Bills  the  next  morning;  which  was 
accordingly  done,  and  a  Commission  drawn  u|| 
for  his  Execution.  • 

The  Earl's  PETITION  to  the  PEtnft. 

The  Earl  of  Strafford  understanding  that  his 
majesty  had  passed  the  Bill,  did  humbly  peti- 
tion the  house  of  peers  :  viz. 

'  Seeing  it  is  the  g'>od  will  and  pleasure  of 
'  God,  that  your  Petitioner  is  now  shortly  to 
^  pay.  that  duty  which  we  all  owe  to  our  frail 
'  nature ;'  he  shall  in  all  Christian  patience 
'  and  charity,  conform  and  submit  himself  to 

<  your  justice,  in  a  comfortable  assurance  of 
'  the  great  hope  laid  up  for  us,  in  the  mercy 
'  and  merits  of"  our  Saviour  blessed  for  ever.—* 
'  Only  he  bupibly  craves  to  return  your  lord* 
'  ships  most  humble  thanks  for  your  nobU 

*  compassion  towards  those  innocent  children, 
*■  whom  now  with  his  last  blessin^^  he  must 
'  commit  to  the  protection  of  Almighty  God| 

*  beseeching  your  lordships  to  finish  his  pious 
'  intentions  towards  them,  and  desiring  that  thft 

*  reward  thereof  may  be  fulfilled  in  you,  b^ 

*  Him  that  is  able  to  give  above  all  we  are  able 
'  to  ask  or  think  ;  W^hereln  I  trust  the  honour^ 

<  able  House  of  Commons  will  afford  their 
'  Christian  assistance. — And  so  beseeching 
'  your  lordships  charitably  to  forgive  all  his 
'  omissions  and  infirmities,  he  doth  very  hettr- 
'  tily  and  truly  recommend  your  lordships  to 

*  the  mercies  of  our  heavenly  Father,  and  that 
'  for  his  goodness  he  may  perfect  you  in  every 
\  good  work,  Amen.        Tho.  Wentworth,* 

Tnfe  BILL 'op  ATTAINDER. 

'  Whereas  the  knights,  citizens,  and  bui^ 
'  gesses  of  the  House  of  Commons  in  this  pre> 

<  sent  parliament  assembled,  have. in  the  name 

<  of  themselves,  and  of  all  the  commons  of  Kng« 
'  land,  impeached  Thomas  earl  of  Strafford  ol 
'  High-Treasoo,  for  endeavoaring  to  subvett 

<  the  antient  and  fundanlental  Inws  and  govef n- 
'  ment  of  his  majesty's  realms  of  England  and 

<  Ireland,  and  to  introduce  an  arbitrary  and  tv* 
^  rannical  government  against  law  in  Che  smd 

<  kingdoms,  and  for  exercising  a  tyrannous  and 

*  exorbitant  po^er  over,  and  against  the  laws 

<  oi  the  said  kingdoms,  and  the  liberties,  ee- 
*■  tnte9,  and  lives  of  his  Inajesty's  subjects ;  and 
*■  likeii^ise  having  by  his  own  authority  eom- 
^  manded  the  laying  and  assessing  of  soldiers 

<  upon  his  ronjesty's  subjects  in  Ireland,  agninst 
'  their  consents,  to  compel  titeili  to  obey  his 
'  unlawful  summons  and  orders  made  «ipcm  p»- 

*  per-petitions  in  eauses  between  party  and 
'  party,  which  accordingly  was  executed  apoti 
'  divers  <>f  his  majesty's  subjects  in  e  wttrlikte 


his  eyes  to  Heaven  exclsifti^,  ^^  Put  Dot  yottr 
trust  is  princes,  nor  in  the  sons  of  nen,  for  in 
them  tliere  is  no  salvation." 
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*  manner,  witbin  the  said  realm  of  Ireland ;  and 

*  in  so  doing,  did  levy  war  against  the  king's 

*  mrijesty  and  his  liege  people  in  that  kingdom; 
'  And  also  for  cbat  he,  upon  the  unhappy  dis- 
'  solution  of  the  last  parliament,  did  slander 
'  the  house  of  commons  to  liis  majesty,  and  did 

*  counsel  and  advi^se  his  majesty,  *  That  he  ^vas 

*  *  loose  and  absolved  from  the  rule  of  govem- 

*  *  inent,  an<l  that  he  had  an  army  in  Irtland, 

*  <  by  which  he  nil£;bt  reduce  this  kingdom ;' 
'  for  which   he  desen'es  to  undcigo  the  pains 

*  and  forfeitures  of  High-Treason. 

<  And  the  said  Earl  hath  been  an  incc  ndiary 

*  of  tl*e  wars  between  the  tv\o  kingdoms  of 
•England  and  Scotland;  all  wh.th  otFtncfs 
'  have  been  sufticiently  proved  ag.tinst  the  said 

*  Earl  upon  his  impcachraent. 

*  Be  ii  therefore  enarttd  by  the  king's  rao?-t 

*  excellent  majesty,  and  by  the  lords  and  com- 

*  mons  in  this  present  parliament  assembled, 

*  and  by  the  authority  of  the  same,  that  the 
'  said  Earl  of  Strafford,  for  the  heinous  crimes 
'  and  offences  aforesaid,  stand,  and  be  adjudg- 

*  ed  and  attainted  of  lligh-Trea«on,  and  shall 

*  suffer  such  pain  of  de<itlt,  and  incur  the  forfei- 
'  tures  of  his  goods  and  chattels,  lands,  tene- 

*  ments  and   hereditaments  of  any  estate  of 

*  freehold,  or  inheritance  in  the  said  kingdoms 

*  of  England  and  Ireland,  which  the  said  Earl, 

*  or  any  other  to  his  use,  or  in  trust  for  him, 
'  have  or  hud  the  day  of  the  first  sitting  of  this 

*  parliament,  or  at  any  time  since. 

*  Providecl*,  that  no  judge  or  judges,  justice, 

*  or  justices  whatsoever,  shall  adjudge  or  inter- 
'  pret  any  act  or  thing  to  be  Treason,  nor  hear 
'  or  determine  any  treason  in  any  other  man- 

*  ner  than  he  or  they  should,  or  ought  to  have 
'done  before  the  making  of  this  act,  and  as  if 
'  this  act  had  never  been  had  or  made ;  Saving' 

*  always  unto  all  and  singular  persons,  bodies 
'  politic  and  corporate,  their  heirs  and  socces- 

*  sors,  others  than  the  said  Earl  and  his  heirs, 
*■  and  such  as  claim  from,  by,  or  under  him  all 

*  such  right  title  and  interest  of,  in,  and  to  all 

*  "  This  Proviso,"  says  Rushworth,  "  hath 
occasioned  the  common  discourse  and  opinion 
that  this  judgment  against  the  Earl  was  enact- 
ed never  to  be  drawn  into  precedent.''  Mrs. 
Macaulay  remarks,  "  This  Clause,  which  re- 
lates to  Judges  in  inferior  courts,  is  consistent 
with  all  the  Arguments- urged  by  the  Commons 
for  the  legality  of  their  proceedings  against 
Strafford.  The  sutute  of  1  Hen.  4,  c.  17,  be- 
ing, as  they  asserted,  to  take  away  the  parlia^ 
mentary  power  of  declaration  of  treasons, 
whereby  the  inferior  courts  receive  jurisdiction, 
and  restrain  it  to  Bill,  that  it  might  operate  no 
iarther  than  to  the  particulars  contained  in  the 
Bill.  This  claase  of  the  CoranTons  in  the  Bill 
of  Attainder  against  Strafford,  shews  a  very 
laudable  attention  to  the  preservation  of  Pub- 
lic Liberty,  yet  it  has  been  represented  by  mo- 
narchical writers,  tliat  the  Bill  of  Attainder  was 
of  so  extraordinary  a  nature,  that  the  legislators 
themselves  were  obliged  to  insert  a  Clause, 
Itiat  it  should  oever  b^  drawn  into  preoodeot,^ 


*-  and  smgalar  such  of  the  said  lands,  tenement f 

*  and   hereditaments,  as  he,  they,  or  any  of 

*  them  had  before  tfaie  first  day  ot  this  present 
<  parliament,  any  thing  herein  contained  to  tba 
'  contrary  notwithstanding. 

*  Provided,  That  the  passing  of  this  present 

*  Act,  or  his  majesty's  assent  thereunto,  shall 

*  not  be  any  determination  of  this  present  sev 
'  sions  ot  parliament ;  But  that  this  present 
'  sessions  of  parhament,  and  all  bills  fend  niat- 
'  ters  whatsoever  depending  in  parliament,  and 
'  not  fully  enacted  or  determined,  and  all  sta- 

*  tutes  and  acts  of  parhament,  which  have 
'  their  continuance  until  the  end  of  this  pre« 
'  sent  session  of  parhament,  shall  remain,  ton- 

*  tinue,  and  be  in  full  force  as  if  this  act  had 
*.not  been.' 


Tlie  King's  LETTER  on  behalf  of  the  Earl 

of  SxRAFPORn. 

The  day  following,  the  King^rrote  tliis  Let- 
ter to  the  Lords  on  the  behalf  of  the  Earl  of 
Siraflbrd,  and  sent  it  by  the  Prince*. 

*  My  Lords  ;  I  did  yesterday  satisfy  the  jus- 
tice of  the  kingdom,  by  passing  the  Billof  At- 
tainder against  the   Earl  of  Stratford ;    bat 
mercy  being  as  inherent  and  inseparable  to  a 
king  as  justice,  I  desire  at  this  time  in  some 
measure  to  shew  that  likewise,  by  suffering 
that   unfortunate  roan  to   fulfil  the  natural 
course  of  his  life  in  a  close  imprisonment ; 
Yet,  so,  if  ever  he  make  the  least  offer  to  e»> 
cape,  or  offer  directly,  or  indirectly,  to  meddle 
in  any  sort  of  pubtic  business,  especially  with 
me,  either  by  message  or  letter,  it  shall  cost 
him  his  life,  without  further  pit>cess ;  This  if 
it  may  be  done  without  the  discontentment  of 
my  people,  will  be  an  unspeakable  content- 
ment to  me ;    to  which  end,  as  in  the  first 
place,  I  by  this  Letter  do  earnestly  desire 
your  approbation,  and  to  endear  it  more, 
have  chosen  him  to  carry  it,  tliat  of  all  yuur 
house  is  most  dear  to  me ;   So  I  desire  that 
by  a  Conference,  you  will  endeavour  to  give 
the  House  of  Commons  contentment,  assur- 
ing you  that  the  exercise  of  mercy  is  no  more 
pleasing  to  me,  than  to  see  both  bouses  of 
parliament  consent  for  my  sake,  that  I  should 
moderate  the  severity  of  the  law  in  so  import- 
ant a  case. — I  will  not  say,  that  your  com- 
plying with  ne  in  this  my  intended  mercy, 
shall  make  me  more  willing,  but  certaiuljr  it 
will  make  me  more  chearful,  in  grantini;  your 
just  grievances.     But,  if  no  less  than  his  life 
can  satisfy  my  people,  I  roust  say,  Fiat  Ju9- 
titia.    Thus  again,  recommending  the  coxim- 


*  Burnet  says,  "  That  he  was  told  by  HoU 
lis  himself,  whose  sister  Strafford  had  marrierl, 
that  he  drew  up  a  Petition  for  Strafford,  and  a. 
Speech  for  tbe  King  to  make  to  both  liouses  in 
his  favour ;  that  the  Queen  not  only  prevented 
the  Kmg's  going  to  the  parliament,  and  chang* 
ed  tbe  Speech  into  a  Message,  but  prevailed 
with  him  to  add  the  postscript  ^  If  be  must  die. 


&c.' "    Burnet's  Hut.  of  his  Own  Time. 
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'  deration  of  m^  intention  to  yon,  I  rest,  your 
'  analterable  and  affectionate  friend, 
'  Whitehall,  Uth  May,  1641.    Charles  R.* 
*  P.  S.  U  he  must  die,  it  were  charity  to  rc- 

*  prieve  him  till  Saturday.' 

The  Earl's  EXECUTION. 

On  Wednesday,  May  12th,  the  Earl  having 
mounted  the  Scafibld  *,  he  made  his,  obei- 
sances, and  began  to  take  his  la«t  farewell  of 
his  friends,  who  appeared  much  more  concern- 
ed than  himself:  and  observing  his  brother,  sir 
George    Wentworlh,    to    weep     excessivtly, 

*  Brother,'  said  he,  with  a  chearful  briskness, 

*  What  do  your  fee  in  me  to  deserve  these 
tears  ?  Doth  any  indecent  fear  betray  in  me  a 
j^uiit,  or  my  innocent  boldness  any  atheism  ? 
Think  now  that  you  are  accompanymg  me  the 
third  time  to  my  marriage-bed-:  Never  did  I 
tlirovvofF  my  clothes  with  greater  freedom  aj}d 
content  than  in  this  preparation  to  my  grave : 
That  stock  (pointing  to  the  block)  must  be  my 
pillow  ;  here  shall  I  rest  from  all  my  labours : 
No  tlioughts  of  envy,  no  dreams  of  treason. 
Jealousies  or  cares  for  the  king,  the  state,  or 
myself,  shall  interrupt  this  easy  sleep ;  there- 
fore, brother,  with  me,  pity  those  who,  besides 
their  intention,  have  made  me  happy  ;  rejoice 
in  my  happines*^,  rejoice  in  my  innocence.' 

Then  kneeling  down,  he  made  this  Protesta- 
tion :  '  I  hope.  Gentlemen,  you  do  not  think  thiit 
cither  the  fear  of  loss,  or  love  of  reputation,  will 
suffer  me  to  bely  Gud  and  my  own  conscience 
at  this  time.  I  am  now  in  the  very  door  going 
out,  and  my  next  step  must  be  from  time  to 
intern ity,  either  of  peace  or  pain  :  To  clear  my- 
self before  you  all,  I  do  here  solemnly  call  God 
to  witness,  I  am  Not  Guilty,  so  far  as  I  can  un- 
derstand, of  the  great  Crime  laid  to  my  charge, 
nor  have  ever  had  the  least  inclination  or  inten- 
tion to  damnify  or  prejudice  the  King,  the 
i^>  ■■■■■■"  ■        ■    — ■ .   .«■..■■    I , 

♦  "  On  Wednesday,  May  12th,"  says  Ken- 
nett,  "  the  Earl  was  brought  to  the  Scaffold 
upon  Tower-hill ;  as  he  passed  near  the  lodg- 
ings of  tlie  Archbishop  of  Canterbury  (whom 
he  bad  desired  by  a  message  to  be  at  the  win- 
dow and  to  bless  him  as  he  went  to  execution) 
he   luoked  up,  and    bowing  said,    *  My  lord, 

*  your  prayers  and  your  blessing.'  The  Arch- 
bishop lift  up  hit  hands  for  the  sign  of  bestow- 
ing both,  but  was  so  overcome  with  grief  that 
he  fell  back  in  a  swoon  ;  the  Earl  bowed  again, 
sind   said,    '  Farewel,  my   lord,  God  protect 

*  your  innocency.'  Many  of  the  spectators 
observed,  that  he  walked  more  like  a  general, 
At  the  head  of  an  army,  than  like  a  condemned 
man.  The  Lieutenant  desired  him  to  take 
coach,  for  fear  the  people  shouhl  rush  in  upon 
liiin  and  tear  him  in  pieces :  *  No,'  said  he, 
«  iVIaster  Lieutenant,  I  dare  look  death  in  the 

*  face,  and  I  hope  the  people  too.  Have  you 
'  a  care  that  I  do  not  escape,  and  I  care  not 

*  br>w  I  die,  whether  hy  theh«nd  of  the  execu- 
«  tioner,  or  the  madness  imd  fury  of  the  people, 
«  if  that  may  give  tbeio  better  contMt;  it  is  all 

*  one  to  me.' " 

VOL.  III. 


State,  the  I^ws,  or  the  Religion  of  this  King- 
dom; but  with  my  best  endeavours  to  serve 
all,  and  to  sup))ort  all;  So  may  God  be  mer- 
ciful to  my  soul !' 

Then  rising  iip,  he  said,  he  desired  to  speak 
something  to  the  People,  but  was  afraid  he 
should  be  heard  by  few,  in  regard  of  the  noise: 
but  having  first  fitted  himself  to  the  block,  and 
rising,  again  he  thus  addressed  himself  to  the 
spectators. 

*  My  Lord  Primate  of  Ireland,  and  my  lord^* 
'  and  (he  rest  of  these  noble  gentlemen  ;  It  is  a 

*  great  comfort  to  me  to  have  your  lord-hips  by 

*  me  this  day,  because  I  have  been  knowi/to 
'  you  a  long  time,  and  I  now  desire  to  be  heard 

*  a  few  words.  I  come  here,  by  the  good  will  and 

*  pleasure  of  Almighty   God,  to  pay  that  last 

*  debt  I  owe  to  sin,  which  is  Death ;  and  by 
'  the  blessing  of  that  God,  to  rise  again  through 
'  the  merits  of  Jesus  Christ  to  righteousness^ 

*  and  life  eternal.'  [Here  he  was  a  little  inter- 
rupted. 

'  My  lords,  I  am  come  hither  to  submit  to 
'  that  Judgment  which  hath  passed  against  me ; 
'  I  do  it  with  a  very  quiet  and  contented  mind; 

*  I  thank  God  I  do  freely  forgive  all  the  world  ; 

*  a  forgiveness  that  is  not  spoken  fiom  the  teeth 

*  out^^ard,  (as  they  say)  but  from  the  very 
*titart :  1  speak  it  in  the  presence  of  Almighty 

<  God,  before  whom  I  stand,  that  there  is  not  a 
'  displeasing  thought  arisintr  in  me  towards  any 

<  man  living.     I  thank  God  I  can  say  it,  and 

*  truly,  too,  my  conscience  bearing  me  witness, 
'  that  in  all  my  employments,  since  I  had  ths 

*  honour  to  serve  his  mmesty,  I  never  had  any 
'  thing  in  the  purpose  of  my  heart,  but  what 

<  tended  to  the  joint  and  individual  prosperity 
'  of  king  and  people,  although  it  hath  been  m/ 

*  ill  fortupe  to  he  misconstrued. 

'  I  am  not  the  first  that  hath  suffered  in  this 

*  kind ;  it  is  the  common  portion  of  us  all,  while 

*  we  are  in  this  life,  to  err ;  righteous  judgment 
'  we  must  wait  for  in   another  place,  for  here 

*  we  are  very  subject  to  be  misjudged  one  of 

*  another.     There  is  one  thing  that  I  desire  to 

*  free  myself  of,  and  I  atn  very  confident 
'  (speaking  it  now  with  much  chearfulness)  that 

*  I  shall  obtain  your  Christian  charity   in  the 

*  belief  of  it.     I  was  so  far  from  being  against 

*  Parliaments,  that  I  did  alwa)B  think  the  Par- 
'  liaments  of  England  were  the  inost  happy  con- 

*  stitutions  that  any  kingdom  or  nation  lived 

*  under,  and  the  best  means,  under  Gdd^  to 

*  make  the  king  and  people  happy. 

•  For  my  death  I  here  acquit  all  the  'world, 

*  and  beseech  the  God  of  heaven  heartily  to 
'  forgive  them  that  contrived  it,  though  in  the 
'  intentions  and  purposes  of  my  heart  I  am  Not 

*  Guilty  of  what  I  die  for:  And,  my  Lord  Pri- 

*  mate,  it  is   a  great  comfort  for  me,  that  hit 

*  uiaje-ity  conceives  me  not  meriting  so  severe 
'  and  heavy  a  punishment, as  is  the  utmost  cxe- 

*  cution   of  this  Sentence.     I  do  infinitely  r*- 

*  joire  in  ihi>  mercy  of  his,  and  I  beseech  God 
'  Vi  return  it  into  liis  own  bosom,  that  he  may 

*  6nd  mercy  when  he  stands  moit  in  need  of  it. 

<  I  wish  this  kingdom  all  tije  prosperity  aud 
5  £ 
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'  happiness  in  the  world  ;  I  did  it  liviu?,  and 
'  now  dying,  it  is  my  wi^b.     I  do  most  humbly 

*  recommend  tbis  to  every  one  \^ho  bears  me, 
f  and  desire  tbey  would  lay  their  bands  upon 

*  tlieir  hearts,  and  consider  seriously,  wbclber 

*  the  beginning  of  the  happiness  and  rcforma- 

*  tion  ot*a  kingdom  should  be  written  in  letters 
'  of  blood  ;  consider  this  when  you  ace  at  your 

*  homes,  and  let  me  be  never  so  unhappy,  as 

*  that  the  least  drop  of  my  blood  should  lise 
'  up  in  judgment  against  any  one  of  you  :  but 

*  I  fear  you  are  in  a  wrong  w  ay. 

*  My  Lords,  I  have  hut  one  word  more,  and 

*  with  that  1  bhall  end.     I  profess  that  I  die  a 

*  true  and  obedient  son  to  the  (!liur<h  of  Knc- 

*  land,  wlierrin  I  ua«  born,  and  in  wh.rh  I  was 

*  bred.     Pdce  and  p^o^pe^ity  be  ever  to  it. 

*  It  hatli  been  objecttd,  if  it  were  an  ohjec- 

*  tion  worih  the  ans«ering.  That  I  have  been 

*  inclining;  to  iV-pcry ;  hut  I  s;iy  truly  from  my 

*  heart,  that  from  ihe  time  that  I  uas  21  years 

*  of  age,  to  this  present,  jioitig  now  upon  49,  I 

*  nevtr  had  in  my  heart  t«»  doubt  of  this  Ueli- 

*  gion  of  the  Church  of  England,  nur  ever  had 

*  any  man  the  boldness   to  sujrgest   any  such 

*  thing  to  me,  to  the  best  of  my  remembrance. 
'  And   s)   being  reconciled    by    the   merits  of 

*  Jeius  Christ  my  Saviour,  into  whose  how.m  1 

*  hope  I   shall  shortly   he  gathered,   to  iho-e 

*  eternal  ha|>pinesses  wliich  vhall  never  }ia\e 
'  end  ;  I  dtsiie  heartily  the  fKrt-ivcncs^  ot'evtry 
'  man  for  any  r.ibh  or  unndvibcd  word?,  or  any 

*  thing  done  amiss.  And  so,  my  Lords  mitl 
'  Gentlemen,  farewell;  farewell  all   things   of 

*  this  world. 

*  I  desire  that  you  would  be  «ilent,  and  join 

*  with  me  in  prayer,and  I  tru.*>t  in  God  we  si. all 

*  all  meet  nnd  live  eternally  in  Ilcavm,  Hiere  to 

*  receive  ihc  aecomplisljii.ent  of  all  happincbs; 
'where  every  tear  bhaM  he  wiped  ii  way  from 
'  our  eyes,  and  every  sad  lh'>ijr!it  trom  r,ur 
'  hearts  :  And  S'l  God  bless  ibis  kingdom,  and 

*  Jesus  have  mercy  on^my  snul  !' 

Then  turniug  himself  about,  he  saluted  all 
the  noblemen,  and  took  a  soh  mn  !ea\e  of  all 
considerable  persons  upon  the  scaffold,  giving 
them  his  hand. 

After  that,  he  said,  '  Gentlemen,  I  would 

*  say  my  Prayers,   and  intreat  you  all   to  pray 

*  with  me,  and  for  me ;'  then  his  Chaplain  laid 
Jthe  Bo«)k  of  Conmion-Prayer  upon  the  cliair 
before  him  as  he  kneeled  down,  on  which  lie 
I»rayed  almost  a  quarter  of  an  hour,  and  then 
as  long,  or  lon{;er,  withoitt  the  Book,  and  con- 
cluded, with  the  I>ordVPrayer. 

Standiiij;  up,  he  spi(S  hii  brother,  sir  George 
ArVcnt worth,   and   c«tlU    hirn   to    him,    saying, 

*  Brother,  wc  must  part ;  remember  me  to  my 

*  sister,  and  to  mv  wife,  and  carry  my  hle*«sing 

*  to  my  S')n,  and  charge  him  that  he  fear  God, 

*  and  continue  an  obedient  son  to  the  Church 

*  of  England,  and  warn  him  that  he  bear  no  pri- 

*  vate  gruiige,  or   revenge,   townrd   any   man 

*  conceinlug  me;  and  bid  him  beware  that  he 
'  meddle  not  with  church-livings,  for  that  will  | 
«  prove  a  motli  and  canker  to  him  in  his  estate; 


*  vant  to  his  country,  not  ahning  at  higher  pie- 
'  ferments. 

*  AiilerA     To  his  son,  Mr.  Wentwonh,  te 

*  commends  himseK*,  and  gives  him  charge  to 
'  terve  hi*»  God,  to  submit  to  his  kuitr  wit.t  all 
'  f: lith  and  alleuiance  m  things  temporal,  to  the 

*  church  in  things  ^plrilual;  chargethlum  again 
'  and  again,  a^  hi*  wiil  answtr  it  to  i  un  in  iiev 

ten,  nev^Tto  meddle  with  the  pair  nionv  of 
the  chuich;  for  if  tie  did,  it  would  be  acank  .r 
to  e-it  up  the  rest  <»!  his  e  tate.' 

*  Carry  my  blessings  al-o  i«»  my  dau(;liter«. 
'  Anne  and  Ara'tlla,  chaige  them  to  seive  ai^f. 

*  fear  God,  «nd  he  will  bless  them;  not  for^t  •.- 
'  ting  my  little  int')4nt,  who  yet  knows  nei  her 

*  uood  nor  evil,  and  ciuinot  fpeak  for  it««eh  ;  G«  d 
S}.eak  for  it  and  bless  it.*  *  Now,* said  he, '  I 
ha\e  niiih  done;  one  stroke  will  make  iv.r 
wife  hushandless,  my  dear  children  fat-erU  --. 

*  and  my  poor  servnnts  masttHe'-s,  and  w;)l  j-i- 
'  parate  ine  from  my  dear  brt»ther,  and  a!l  iii*^ 

*  friends;  but  let  God  be  to  you  and  ihcm  a'i 

*  in  all.' 

Afer  this,  goine  to  tale  off  his  doublet,  and 
to  make  himself  ready,  he  saidj  *  I«haiik(ioH 
'  I  am  not  afraid  of  deaJi,  m>r  dai>nieri  witli 

*  any  di-conratiernent  ribini»  from  uny  Kais,  bui 
'  do  as  chearftilly  put  otV  iny  doublet  at   tb;; 

*  time,  as  ever  I  riio  when  I  wenilo  bed.'  T»»en 
!.o  pat  off  his  doublet,  wound  up  his  hair  witii 
hift  hands,  and  put  on  a  white  cap. 

Then  lie  called,  *  Where  is  the  man  iliat  i>  to 

*  do  ihi'.  last  ofriccr'  (meaning  ihc  K^ecutionei  ] 

*  call  hi'iitome;'  \Mien  he  came  and  asU-d 
him  fiiri^ivenes*,  he  (old  hnn,  he  forgave  I  uu 
and  all  the  world.  Then  kneeling  down  h\  the 
block,  he  v.ei  t  to  praver  ajiaiii  himself,  ti  e  Pri- 
mate of  Ireland  ki.eeling  en  the  one  siJe,  r.ml 
the  Minister  on  the  other  :  to  the  which  -M.iiiv 
ler,  aft«  r  prayer,  he  turned  himself,  and  spak« 
some  few  words  softly,  having  hi<)  hands  fifie-: 
up,  and  closed  witli  the  Minister's  hands. 

Then  bowing  him*«elf  t<»  lay  his  head  npor 
the  block,  he  told  the  Executioner,  <   i  liai  \d 

*  would  first  lay  down  his  head  to  try  the  utr.e- 
'  of  the  block,  and  take  it  up  again  before  h: 

*  would  lav  it  down  for  eood  >»nd  all;'  and  so  h'. 
did  :  and  before  he  laid  it  d<'wn  again,  he  ic! 
the  Executioner,  that  he  would  uive  hiiii  warn 
ing«>hen  to  strike  by  stretching  forth  his  bnnd> 
and  presently  laying  down  bis  neck  lip^n  t+ii 
hi  ick,  and  stretching  fortii  his  haiids,  tiic  Kxc 
ciitioner  struck  oft'  his  head  ai  <»ne  blow  ;  ;iii< 
taking  it  up  in  his  ha.id,  shewed  it  to  all  ib< 
people,  and  said,  *  God  sa%e  the  king.'* 


•  "  And  so  fell  tbis  noble  Earl,  who  if  h: 
Master  could  have  saved  him,  miuht  bate  Ix-c 
able  to  save  his  Ma?ttT:  This  was  incited  ti: 
blow  that  by  degrees  reached  up  to  the  kinu 
own  head.  Take  his  chnracter  ihu»»  given  h 
the  lord  Clarendon.  •  Thus  fell  iJie  great*.-: 
'  subject  in  power,  and  little  infeiior  to  any  i 
'  fortune,  that  was  at  that  time  in  any  of*  lb 
'three  kim^doms;    who  couid  well  lemeinbc 


,  ^ ,    '  the  time  when  he  fed  those  peopfe  ^Tio  the 

'  Rsd  wish  him  to  content  hhuself  to  be  a  &er- 1 '  pursued  him  to  his  grave.     He  wife  a  man  c 
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His  body  was  aOerwards  embalmed,  and  ap- 

Spinted  to  be  carried  into  Yorkshire,  there  to 
e  buried  amongst  his  ancestors. 

An  ACT  for  Ueversikg  the  Earl  of  Straf- 
tORD's  A'rrAlNDER.* 
*  Whereas  Thomas  late  Earl  uf  StrafTord  was 

*  impeached  of  lli,;h  Treason,  upon  pretence  of 

*  endeavouring  lo  suhvett  the  iuudamcntal  laws, 

*  and  called  to  a  public  and  solemn  Arraign- 
'  ment  andTrinl  before  the  peers  in  parliament, 

*  where  he  made  a  particular  Defence  to  every 

*  Article  ol»Jected  against  him;    insomnch  tiiat 

*  the  turbulent  party  tiien  seeing  no  hopes  to 
f  efiect  their  unjust  designs,  by  any  ordinary 

*  way  and  metliod  of  proceeding,  did  at  la&t  re- 
'  S(ilvc  to  attempt  tlie  Destruction  and  Attaio- 

*  der  of  the  said  Earl,  hy  au  Act  of  Parliament, 

*  to  be  therefore  purposely  made,  to  condemn 

*  him  upon  Accumulative  TreaRon,  none  of  the 

<  pietended  Crimes  being  Treason  opart,  and  so 
«  could  not  he  in  the  whole,  if  they  had  been 
f  proved,  as  they  were  not:  and  also  judged 
«  niin  guiliy  of  Cointructive  Treason,  (that  is, 

<  of  levying  war  against  the  king)  thoui^h  it  was 

<  only  the  commanding  an  Order  of  the  Council 

*  great  parts,  and  extraordinary  endowments  of 

<  nature,  not  unadorned  w'nh  some  addition  of 

*  art  ami  learning.* "     Kennett. 

The  foUoviiog  Hre  the  amiable  and  sound  re- 
flections of  Mr.  Fox  on  this  transaction  :  "  The 
prosecuticm  of  lord  Strafl'nrd,  or  rather  the 
manner  in  which  it  w!is  carried  on,  is  lessjusti- 
ii-able'^  (than  the  regulations  proposed  by  the 
parliament  in  regard  to  the  Militia).  '*  He 
^vas  doubtless  a  great  diUnquenr,  and  well  de- 
/iervpd  the  severest  punishment ;  but  nothing 
short  of  a  clearly  proved  case  of  self-defence 
can  justify,  or  even  excuse,  a  departure  from 
the  sacred  rules  of  criminal  justice.  For  it  can 
rarely  indei  d  happen,  that  the  mischief  to  be 
apprehended  from  sutlVring  any  criminal,  how- 
ever guiliy.  to  escape,  can  be  equal  lo  tliat  re- 
sulting from  the  violation  of  those  rules  to 
^hich  the  innocent  owe  the  security  of  all  that 
is  dear  to  them.  If  such  cases  have  existed, 
they  must  have  been  in  instances  where  trial 
has  been  wholly  out  of  the  question,  as  in  that 
of  Cesar,  and  other  tyrants;  but  uhen  a  man 
is  once  in  a  situation  to  be  tried,  and  his  person 
in  the  power  of  his  acciisers  and  his  judges,  he 
can  no  longer  be  formidable  in  that  d<>gree 
whicli  alone  can  justify  (if  any  thing  can)  the 
violation  of  the  subbtaniial  rules  of  criminal 

firoceedinps."     Introductory  Chapter   to    the 
ii^tory  of  tlie  early  part  of  the  reign  of  James 
Jhe  2d.  4to  ed.  p. ^10. 

One  of  the  most  candid  representations  which 
have  been  exhibited  of  the  Character  of  lord 
Strafford,  proceeds  from  the  pen  of  Mrs. 
Hutchinson,  who  thus  expresses  herself  in  her 
Memoirs  of  the  Life  of  Colonel  Hutchinson  : 
•*  There  were  two  above  all  the  rest,  who  led 
the  van  of  the  Kin^^s  Evil  Counsellers,  and 
these  were  Laud,  archbishop  of  Canterbury,  a 
fellow  of  mean  extraction  and  arrogant  pnde, 


*  Board  in  Ireland,  to  be  executed  by  a  Serjeant 
'  at  Arms  and  three  or  four  soldiers,  which  wa» 

*  the  constant  practice  of  the  deputies  there  for 

*  along  time.  To  the  which  enii,  they  having 
'  first  presented  a  Bill  for  this  intciH  to  th« 

*  Ilouie  of  Commons,  and  finding  there  more 

*  opposition  than  they  expected,  tliey  caused  a 

*  multitude  of  tumultuous  persunbtocomedowa 
'  to  Westminster,  armed  \*itii  swuids  and  staves, 

*  and  to  fill  both  the  Palace  Yar.ls,  ami  all  tha 
'  approaches  to  both  houses  of  parliunient,  witli 

*  fury  and  clamour,  and  to  requiie  *  Justice^ 

*  *  sjicedy  Jui^tice,'  against  the  Earl  of  Strafford; 

*  and  htiving  by  those  and  other  undue  practices 

*  obtained  ihut  Bill  to  pass  the  House  of  Com« 

*  raons,  they  caused  the  Names  of  those  rcso* 
'  lute  gentlemen,  who  in  si  case  of  innooent 
'  blood  had  freely  discharged  their  consciences^ 
<  being  59,  to  be  posted  up  in  several  placet 

*  about  the  cities  of  London  and  Wcstmmster, 
'  and  stiled  them  *•  StratTordians,"  and  Enemies 
'  to  their  Country ;    hoping  thereby  to  deliver 

*  them  up  to  the  fury  of  the  people,  whom  they 

*  had   endeavoured  to  incense  aj^ainst   thtm, 

*  And  then  procured  the  said  Bill  to  be  sent  up 

*  to  the  house  of  peers,  where  it  having  som»  , 

and  the  earl  of  StrafTord,  who  as  much  outr 
stripped  all  the  rest  in  favour,  as  he  did  in 
abilities,  being  a  man  of  deep  policy,  stf  rn  re- 
solution, and  ambitious  zeal  to  ketp  up  tho 
glory  of  his  own  greatness.  In  the  beginning, 
of  this  king's  rcis^n,  this  man  had  been  a  stron^^ 
assertor  of  the  Liberties  of  the  People,  amon^ 
whom  he  had  gained  himself  an  honourable  re* 
putation,  and  was  dreadful  to  the  Court  Party, 
who  thereupon  strewed  snares  in  his  way,  and 
when  they  found  a  breach  nt  his  ambition,  his 
boul  was  that  way  entered  and  captivated. 
He  was  advanced  tirst  to  be  Lord  President  of 
the  Council  in  the  North,  to  be  a  Baron,  after, 
an  Earl,  then  Deputy  of  Ireland,  the  nearest 
to  a  favourite  of  any  man  since  the  death  of 
the  duke  of  Buckingham,  who  was  raised  by 
his  iirst  master,  and  kept  up  by  the  second^ 
upon  no  account  of  personal  worth,  or  any  de- 
serving abilities  in  him,  but  only  upon  violent 
and  private  inclinations  of  the  princes.  But 
the  earl  of  Strafford  wanted  not  any  accom* 
plishment,  that  could  be  desired  in  the  mosi 
serviceable  minister  of  state.  Besides,  he  hav-* 
ing  made  himself  odious  to  the  people,  by  his 
revolt  from  their  interest,  to  that  of  the  op- 
pressive court,  he  was  now  obliged  to  keep  up 
Lis  own  interest  with  his  new  party,  by  all  ths 
malicious  practices  that  pride  and  revenga 
could  inspire  him  with."  P.  60,  69,  Mem.  of 
Col.  Hutchinson,  by  his  Widow. 

How  difi'erent  this  from  the  arrogant,  undi<« 
gested,  and  scarcely  human. scurrility  of  Mrs. 
Macaulay,  who,  after  telling  us  in  the  text  of 
her  diatribe  against  Straflbrd,  that '  the  bad  nest 
of  his  heart  had  corrupted  his  judgmeiit,'  sug- 
gests in  a  note,  that  it  was  rather  the  badness 
of  his  judgment  which  had  corrupted  his  heart! 

*  See  Luders's  *<  Observations  ou  tlie  Law  oi 
High  Treason.''  99>  100. 
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*  time  rested  under  greater  delibcraiion;  at  last, 

*  in  a  time  when  a  grcjit  part  of  tlte  peers  were 

*  absent  by  reason  tjf  the  tuinuUs,  and  many  of 

*  those  who  tvere  present  proievfed  against  it, 

*  ilie  said  Bdl  pas^e(^  the  house  of  peers  :    and 

*  at  length  his  majesty,  ihe  hue  krnj/  Charles  1, 
'  of.j^lorious  memory,  granted  a  CoinQiission  for 

*  ginn^;  his  royal  assent  niei*eunto  ;    which  ne- 

*  vcrthcless  was  done  by  his  said  majesty  with 

*  exceeding  great  sorrow  the n,  and  ever  remein- 

*  bcred    by    l»im   with  unexpre^sihle    grief  of 

*  heart;  and  out  o*^  his  majesty's  great  piety,  he 

*  did  publicly  express  it,  when  his  own  sjicred 
'  life  was  taken  away,  by  the  most  detestable 
'  traitors  that  ever  w  ere^ 

*  For  all  which  Causes,  he  it  declared  and 

*  enacted  by  the  king's  most  excellent  majesty, 
*by  and  with  the  advice  and  consent  of  tlte 

*  h)rds  spiritual  and  temporal,  and  commons  in 

*  this  present  parliament  assembled^  That  the 

*  Act,  intituled,  *  An  Act  for  the  Attainder  of 

*  *  Thomas  Earl  of  Strafford,  of  His;!:  Treason,* 

*  and  all  and  every  Clause  and  Article,  and 
'  thing  therein  contained,   being  obtained   as 

*  aforesaid,  is  now  hereby  repealed,  revoked, 

*  and  revei-sed. 

*  And  to  the  end  tliat  right  be  done  to  the 

*  memory  of  the  deceased  Earl  of  Strafford  afore- 
'  said,   be  it  further  enacted.  That  all  records 

*  and  proceedings  of  parliament,  relating  to  the 

*  said  Attainder,  be  wholly  cancelled  and  taken 

*  off  the  file,  or  otherwise  defaced  and  obliter- 

*  ated  ;  to  the  intent  the  same  may  not  be  visi- 

*  ble  in  after-age?,  or  brought  into  example,  to 

*  the  prejudice  of  any  person  whatsoever. 

'  Provided,  Tiial  this  Act  shall  not  extend  to 

*  the  future  questiouiui;  of  any  person  or  per- 

*  sons,  however  concerned  in  this  business ;  or 

*  who  had  any  hand  in  the  tumults,  or  disorderly 

*  procuring  the  act  aforesaid  ;  any  thing  herein 

*  contained  to  the  contrary  thereof  notwith- 
'  standing.' 

A  Copy  of  the  Paper  posted  up  at  tlie  cotner 
of  the  wall  of  Sir  William  Drunkard's  bouse, 
in  the  Old  Palace-yard,  in  Westminster, 
Monday  May  3,  1641. 

•*  The  Namfs  of  the  Straffordtans  posted. 
"  1.  Lord  Digby ;  2.  Lord  Compton;  3.  Lord 
Buckhurst;  4.vSir  Robert  Hatton  ;  5.  Sir  Th<*- 
inas  Fanshaw  ;  6.  Sir  Edward  Alford ;  7.  Sir 
Nicolas  Slaning;  8.  Sir  Thomas  Danby;  9.  Sir 
George  Wentworth ;  10.  Sir  Peter  Wentworih ; 
11.  Sir  Frederick  Cornwnllis;  12.  Sir  William 

.  Carnaby;  13.  Sir  Richard  Winn;  14.  Sir  Jams 
Clifton;  15.  Sir  William  Withrinpton  ;  16.  Sir 
William  Pennynian  ;  17.  Sir  Patrick  Curwcnt; 
18.  Sir  Richard  Lee ;  19.  Sir  Henry  Slingsby ; 
20.  Sir  Wilham  Pbrtman ;  ^1.  Mr.  Jarvis 
Hollis;  «2.  Mr.  Sydney  Godolphin;  ^.  Mr. 
Cooke;  24,  Mr.  Coventry;  25.  Mr.  Benjamin 
Weston;  26.   Mr.  William  Weston;  27.  Mr. 

.  Selden ;  28.  Mr.  Alford :  29.  Mr.  Lloyd  ;  30. 
Mr.  Herhei't;  31.  Captain  Digby;  32.  Serjeant 
Hyde;  S3.  Mr.  Taylor-  34.  Mr.  Griffith;  35. 
Mr.  ScawsQ ;  36.  Mr.  Bridgemui ;  37.  Mr.  Fet- 


tiplafs;  38.  Dr.  Turner;  39.  Captain  Charles 
Price;  40.  Dr.  Parry, Civilian ;  41.  Mr.  Arun- 
del; 42.  Mr.  Newport;  43.  Mr.  Holbome; 
44.  Mr.  Noel;  45.  Mr.  Kirton ;  4^.  Mr.  PoU 
luTd;  47.  Mr.  Price;  48.  Mr.  Trevanian;  49. 
Mr.  Jane;.  50.  Mr.  Edgecombe;  51.  Mr, 
Chicheley;  52.  Mr.  Mallery;  53.  Mr.  Porter; 
51.  Mr.  White,  Secret.  E.  D^;  $5.  Mr.  War* 
wick." 


The  following  Speeches,*  saicito  b(  made^bj 
the  Earl  of  Strafford,  are  taken  from  kLe  Soca- 
mers*  Collection  of  Tracts.  1        i 

The  SPEECH  of  Thomas  WENtwontH,  late 
Earl  of  Straffo|id,  and  Deputy ^of  Ire- 
land, in  the  Tower,  to  the  Lords  b^ore  he 
went  to  Execution,  Sommers*  Tracts,  t 
Coll.  vol.  2,  p.  4. 

"  Riffht  honourable,  and  the  rest,  you  are  now 
come  to  convey  me  to  my  death,  1  am  willing 
to  die,  which  is  a  thing  no  more  than  all  our 
predecessors  have  done,  and  a  debt  that  our 
posterity  must  iti  their  due  time  discharge, 
which  since  it  can  be  no  way  avoided,  it  oughc 
the  less  to  be  feared  ;  for  that  which  is  com- 
mon to  all,  ou^ht  not  to  be  intolerable  to  any  : 
it  is  the  law  of  nature,  the  tribute  of  the  flesh, 
a  remedy  from  all  worldly  cares  and  troubles  ; 
and  to  the  truly  penitent,  a  perfect  path  to 
blessedness.  And  there  is  bat  one  death, 
though  several  ways  unto  it :  mine  is  not  na- 
tural, hut  enforced  by  the  law  and  justice  :  it 
hath  been  said  that  the  laws  vex  only  the 
meaner  sort  of  people,  but  the  mighty  are  able 
to  withstand  them:  it  is  not  so  with  me,  for  to 
.the  law  I  submit  myself,  and  confess  that  I  re- 
cei\e  nothing  but  justice :  for  he  that  politicly 
intendeth  good  to  a  common  weal,  may  be 
called  a  just  man,  but  be  that  practiseth  either 
for  his  own  profit,  or  any  other  sinister  ends, 
may  he  well  termed  a  delinquent  person  ;  nei« 
ther  is  delay  in  punishment  any  privilege  for 
pardon.  And  moreover,  I  ingenuously  confess 
with  Cicero,  That  the  death  of  the  bad  is  the 
safety  of  the  good  that  be  alive. 

"  Let  no  man  trust  either  in  the  favour  of 
his  prince,  the  friendship  and  consangninity  of 
his  peers,  much  le«s  in  his  own  wisdom  and 
knowledge,  of  which  I  ingenuotisly  confess  I 
have  been  too  confident ;  kings,  as  they  are  men 
before  God,  so  they  are  Gods  brfore  men,  and 

•• "  There  are  two  Speeches,"  says  Mrs.  Ma- 
caulay,  "in  Sommers's  Collection  of  Tract% 
pretended  to  have  been  composed  by  Straf- 
ford, one  spoken  to  some  Lords  who  attended 
him  in  the  Tower  immediately  before  his  Exe- 
cution, the  other  intended  to  be  spoken  at  his 
Death.  They  are  full  of  contrition  for  his  past 
conduct,  and  the  style  so  different  from  the  ac- 
count generally  given  of  his  behaviour,  frora 
his  professions,  from  his  advice  to  his  family, 
and  from  his  character,  and  the  strong  preju- 
dices he  had  hnbibed  in  the  latter  part  of  his 
life,  that  there  is  great  roasoa  to  MUpcct  ibttir 
authenticity/' 
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I  may  say  ivith  a  great  man  once  in  this  king- 
dom/^ Had  I  strived  to  obey  my  God  as  faith- 
'  fully,  as  I  sought  to  honour  my  king  diligently, 
'  I  had  stood  and  not  fallen.*  Most  happy  and 
fortunate  is  that  prince,  who  is  as  much  for  his 
justice  feared,  as  for  his  goodness  beloved : 
for  the  greater  that  princes  are  in  power  above 
other,  the  more  they  ought  in  virtue  to  excel 
other  ;  and  such  is  the  royal  sovereign  whom  I 
late  served. 

"  For  my  peers,  the  correspondence  that  I 
had  with  them  during  my  prosperity,  was  to  me 
very  delightful  and  pleasing,  and  here  they  have 
commiserated  my  ruin,  I  have  plentifully  found, 
who  (for  the  most  generous  of  them)  I  may 
boldly  say,  though  they  have  detested  the  fact, 
yet  tliey  have  pitied  the  person  delini^uent ;  the 
first  in  their  loyalty,  the  last  in  their  charity  : 
ingenuously  confessing,  that  never  any  subject, 
or  peer  of  my  rank,  had  ever  that  help  of  coun- 
sel, that  benefit  of  time,  or  a  more  free  and 
legal  trial  than  I  have  had:  in  the  like  whereof, 
none  of  my  predecessors  hath  had  so  much  fa- 
vour from  his  prince,  so  much  sufferance  from 
the  people ;  in  which  I  comprehend  the  under- 
standing commons,  not  the  many-headed  mon- 
ster, multitude ;  hut  I  have  offended,  am  sen- 
tenced, and  must  now  suffer. 

«*  And  for  my  too  much  confidence  in  my 
supposed  wisdom  and  knowledge,  therein  have 
been  the  most  deceived  :  for  he  is  wise  to  him- 
self, that  knows  by  others  faults  to  correct  his 
own  offences :  to  be  truly  wise  is  to  be  secre- 
taries to  ourselves ;  for  'it  is  mere  folly  tu  re- 
veal our  intimate  thoughts  to  strangers  :  wis- 
dom is  the  most  precious  gem  with  which  the 
mind  can  be  adorned,  and  learning  the  most 
famous  thing  for  which  a  man  ought  to  be  es- 
teemed, and  true  wisdom  teacheth  us  to  do  well, 
as  to  speak  well :  in  the  first  I  have  failed,  for 
'  the  wisdom  of  man  is  foolishness  with  God.* 

**  For  knowledge,  it  is  a  thing  indiflferent  both 
to  good  and  evil,  but  the  best  knowledge  is  for 
a  ntan  to  know  himself;  he  that  doth  so  shall 
esteem  of  himself  l«ut  little,  fi)r  he  considereth 
from  whence  he  came,  and  i%  hereto  he  must 
l»o,  he  regardeth  not  the  vain  pleasures  of  this 
life,  he  exatteth  God,  and  strives  to  live  in  his 
fear;  but  he  that  knowcthnot  himself,  is  wilful 
in  his  own  ways,  unprofitable  in  his  life,  unfor- 
tunate in  his  death,  >  and  so  am  I.  But  the 
reason  why  I  sought  to  attain  unto  it,  was  this : 
I  have  read  that  he  that  knoweth  not  that 
which  he  ought  to  know,  is  a  brute  beast  amongst 
he  that  knoweth  more  than  he  ought  to 


men 


know,  ts  a  man  amongst  beasts  t  but  he  that 
knoweth  alt  that  may  be  known,  is  a  God 
amongst  men.  To  this  I  much  aspired;  in  this 
I  much  failed;  <  V^anity  of  vanities;  all  is  but 
*  vanity.' 

"  I  hav^  heard  the  people  clamour  and  cry 
out,  saying,  that  through  my  occasion  the  times 
•re  bad,  I  wish  that  when  I  am  dead  they  may 
prove  better :  most  true  it  is,  that  there  is  at 
this  time  a  great  storm  impending  (God  in  his 
mercy  avert  it.)  And  since  it  is  my  particular 
loty  like  JvDahi  to  be  cast  into  tJie  t«B,  I  sliall 


think  my  life  well   spent,  to  appease  God'f 
wrath,  and  satisfy  the- people's  malice. 

"  O  what  is  eloquence  more  than  air  ? 
fashioned  with  an  articulate  and  distinct  sound, 
when  it  is  a  special  virtue  to  speak  little  and 
well,  and  silence  is  oft  the  best  oratory ;  for 
fools  in  their  dumbness  may  be  accounted  wise ; 
it  hath  power  to  make  t\  good  matter  seem  bad, 
and  a  bad  cause  appear  good :  but  mine  was  to 
me  unprofitable,  and  like  tl)e  cypress  trees,  which 
are  great  and  tali,  but  altogether  without  fruit. 

'<  What  is  honour  ?  but  the  first  step  to  dis« 
quietness,  and  power  is  still  waited  on  oy  envy, 
neither  hath  it  any  privilege  against  infamy.  It 
is  held  to  he  the  chief  part  of  honour,  for  a 
man  to  join  to  his  office  and  calling,  courtesy  and 
affability,  commiseration  and  pity :  for  thereby 
he  draweth  to  him  with  a  kind  of  compuUiony 
the  hearts  of  the  multitude.  But  that  was  tl^jp 
least  part  of  my  study,  which  now  makes  me 
call  to  mind,  that  the  greater  the  persons  are 
in  authority,  the  soontrr  they  are  catcht  in  anj 
delinquency,  and  their  smallest  crimes  are 
thought  to  be  capital,  the  smallest  spot  seems 
great  in  the  finest  liunen,  and  the  least  flaw  is 
soonest  found  in  the  richest  diamond.  But 
high  and  noble  spirits  finding  themselves 
wounded,  grieve  not  so  much  at  their  own  pain 
and  perplexity,  as  at  the  derision  and  scoffs  of 
their  enemy :  but  for  mine  own  part,  though  I 
might  have  many  in  my  hfe,  I  hope  to  find  none 
in  my  death. 

**  Amongst  other  things  which  pollute  and 
contaminate  the  iviinds  of  great  spirits,  there  is 
none  more  heinous  than  ambition,  which  is  sel- 
dom unaccompanied  with  avarice :  such  to 
possess  their  ends,  care  not  to  violate  the  laws 
of  religion,  and  reason,  and  to  break  the  bonds 
of  modesty  and  equity,  with  the  nearest  tyes  of 
consanguinity,  and  amity;  of  which  as  1*  have 
been  guiky,  so  I  crave  at  God's  hands  forgive- 
ness. Il  is  a  maxim  in  philosophy,  that  am- 
bitious men  can  be  never  good  counsellors  to 
princes;  the  desire  of  having  more  is  common 
to  great  lords,  and  a  desire  of  rule  a  great  cause 
of  their  ruin. 

<'  My  lords,  I  am  now  the  hopeless  precedent, 
may  I  be  to  you  all  an  happy  example  s  for 
ambition  devourcth  gold,  and  drink eth  blood, 
and  climheth  so  high  by  other  mens  heads,  that 
at  the  length  in  the  fall  it  breaketh  its  own 
neck :  therefore  it  is  better  to  live  in  humble 
content,  than  in  high  care  and  trouble :  for 
more  precious  is  want  with  honesty,  than  wealth 
with  infamy :  for  what  are  we  but  mere  vapoars, 
which  in  a  serene  element  ascend  high,  and 
upon  an  instant,  like  smoke,  vanish  mto  no- 
thing :  or  like  ships  without  pilqts,  tost  up  and 
down  upon  the  seas  by  contrary  winds  and 
tempests.  But  the  good  husbandman  thinks 
better  of  those  ears  of  corn,  which  bow  down, 
and  grow  crooked,  than  those  which  are  straight 
and  upright,  because  he  is  assured  to  find  more 
store  of  grain  in  the  one  than  in  the  other. 
This  all  men  know,  yet  of  this,  how  few  make 
use :  the  defect  whereof  must  be  now  my  pain  i 
may  my  sufftring  proT«  W  others  profit. 
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taio  ii)y  body^  if  hen  isy  high  roiud  coald  not  hn 
confiii^iJ  M^ithia  the  sp^iou^  compass  of  two 
kingdoms  ?  Bgt  my  hour  druweih  on,  and  I 
conclude  with,  the  F&almist,  not  aiming  ^t  any 
one  man  in  particular,  hut  speakin^  for  ail  in 
genera! ;  *■  How  long  will  ye  judges  be  cor- 
'  rupted  ?  how  long  will  you  cease  to  g;ive  true 
•judgment  ?  &c.  Blessed  is  the  man  that  doth 
'  not  walk  in  the  coiincU  of  che   wicked,  n^>r 

*  stand  in  the  way  of  sinners,  nor  sit  in  the  seat 

*  of  the  ^ornful,  therefore  they  shall  not  stand 
'  in  the  Judgment,  nor  j^inners  in  the  assembly 

*  of  the  righteous,  &c.' " 


"  For  what  bath  now  the  favour  of  my 
prince,  thefamiharity  with  my  peers,  the  vohi- 
bility  of  a  tongue,  the  strength  of  pay  memory, 
my  learning,  or  knowledge,  roy  honours,  or 
others,  my  po^er,  and  potency,  my  riclies,  and 
treasure,  (all  these  the  special  gifts,  both  of 
nature,  and  fortune)  what  have  all  these  pro- 
£tttd  me?  Blessings  I  acknowledge,  thougli  by 
God  bestowed  upon  man,  yet  not  all  of  them 
together  upon  many:  yet  by  the  divine  provi- 
dence, thr  most  of  them  met  in  me  ;  of  which 
bad  1  ;uade  liappy  use  I  might  still  have  flou- 
rished, who  now  am  forced  immaturdy  to  fail. 

"  I  now  could  wish  (but  that  utinam  is  too 
late)  that  God  wi^h  his  o^it^vard  goodness  to- 
wards me  had  to  corauijxed  his  inward  grace, 
tliat  I  had  chused  the  medium  path,  neither  in- 
clining to  (lie  riiiht  hiUidi'.nor  deviating  to  tliQ 
left ;  but  like  Icnrus  with  my  waxen  wings, 
fearing  by  too  low  a  flight  to  moisten  them  with 
the  waves :  I  soared  too  high,  and  too  near  the 
iun,  by  which  they  beins( -melted,  I  aiming  at 
the  hiKhesr,  am  precipitateti  to  the  lowest :  and 
urn  made  a  wretched  prey  tp  the  waters:  but  I 
who  before  built  my  hous^tipon  the  sand,  have 
now  seitli'd  my  hopes  upon  the  rock  my  Sa- 
viour: by  whose  only  merits  ,iiiy  sole  trust  is,  that 
whatsoever  becomes  of  my  body,  yet  iu  this 
bosom  my  soul  m»y  be  sauetvaried. 

''  Nimrod  would  have  bu)]t  a  tower  to  reach 
up  to  ileuven,  and  calUd  U  Bubcl  ;  but  God 
turned  it  to  the  confu&ion  ^\'  languages,  and 
dissipation  of  the  people.  Pharaoh  kept  the 
chddien  of  Isrnel  in  bondatti^  and  after  having 
freed  titem,  in  his  great  pride  would  have  made 
them  his  piey ;  but  God  gav^  them  a  dry  and 
miraculous  passage,  and  Pharaoh  and  h-s  liost 
a  watry  sepiilchre.  Belshiuzar  feasted  his 
princes  and  prostitutes,  who  drunk  healths  in 
the  vessels  lakcn  from  tliu'/t'emple,  but  the 
hand  of  God  writ  upon  U)e  w^ll,  Mfne.  Tekel. 
Phoras,  ar)d  that  ni^ht  before  nnornin^  was  both 
his  kingdom  and  life  taken  fro  h  him :  thus  God 
lets  men  g<t  on  a  great  while  lu  their  own  de- 
vices, iNut  in  the  end  it  (V'ove^  their  own  ruin 
.and  destrociion,  never  sufferinj  them  to  effect 
Iheir  desired  purp(»st3  :  therefore  let  none  pre- 
sume upon  his  power,  glory  in  his  greatness,  or 
be  too  con6drnt  in  his  riches:  the^e  things 
were  written  for  our  instruction,  of  which  the 
living  may  make  use,  the  dying  cannot ;  but 
wit  and  unfruitful  wisdom  are  the  next  neigh- 
bours to  folly, 

"  There  can  be  no  greater  vanity  in  the  world, 
than  to  esteem  the  world,  whicii  rc«<ardeth  no 
man  ;  and  to  make  slight  account  of  God,  who 
greatly  respecteth  all  .men  ;  and  thtrc  can  be 
no  greater  folly  in  man,  than  by  much  travail  to 
increase  his  goods,  and  pamper  Irs  body,  and 
in  the  uiterim  with  vain  ^delights  ^ud  pleasures, 
to  lose  his  soul.  It  IS  a  great  folly  in  any  man 
to  attempt  a  bad  bef^inning,  in  hope  of  good 
ending;  and  to  make  that  proper  to  one,  which 
was  before  common  to  all,  is  mere  indiscretion, 
And  thebegiiinimi^  of  discord,  which  I  positively 
wish  may  end  in  this  my  punishment. 

*'  O  how  fiBAU  A  propQrtioD  of  iarth  wUl  cea- 


The  SPEECH  of  Thomas  Earl  of  Strafford,  in- 
tended to  be  spoken  on  the  Scaffold  the  day 
he  was  beheaded ;  (May  12, 1641) but  ».eing 
interrupted,  he  delivered  it  to  liis  brother. 
Sir  George  Wentwonh,  from  whose  original 
Copy,  under  the  Earl's  own  hand,  this  i«i 
word  for  word  transcribed.  [Sommers' 
Tracts  1  Coll.  vol.  4.  p.  449.] 

**  People  of  my  native  country  (I  wish  mj 
own  or  your  charity,  had  made  me  fit  to  call 
you  friends); 

''  It  should  appear  by  your  concourse  and 
gazing  aspects,  that  I  am  now  the  only  pntdigi- 
ous  meteor,  towards  which  yeu  direct  your 
wondering  eyes.  Meteors  are  the  inrallibfe 
antecedents  of  tragical  events,  and  do  commonly 
level  their  malevolent  operation  upon  some  ie» 
markable  person.  At  this  present  time,  I  am 
become  my  own  prodigy,  and  the  crossed  intlu- 
ence  will  appear  m  my  (too  suddep)  execution  : 
And  this  fear  is  only  left  ine.  The  consequence 
will  produce  a  greater  effusion  than  mine.  I 
would  to  God,  my  blood  would  cure  your  sad 
hearts  of  all  their  grievances  (though  every  drop 
thereof  were  a  soul  on  which  a  life  depended)  X 
should  render  it  with  as  much  alacrity  as  soii<e 
(nay,  tlie  most)  of  you  have  come  to  triumph  iu 
my  fatal  extirpation. 

**  In  regard  I  have  been  of  you  (my  nai\\e 
Country,  whose  wisdom  and  justice,  in  respect  of 
the  generality  of  it,  is  no  way  questionable)  voted 
to  this  untimely  end,  I  have  not  oue  syllable  to 
say  in  justification  of  myself,  or  those  actions  f.  r 
which  I  suffer ;  only,  in  excuse  of  both,  give  n:; 
leave  to  say,  my  too  much  zeal  to  do  my  inosier 
service,  made  me  abuse  his  r^al  autiu*nt\  ; 
and  howsoever  I  have  been  one  most    iut'n-- 
tunate,  yet,  at  all  times,  a  favourite  in  tlie  pro- 
secution, of  my  places  and  offices ;  and  yet  [-^i 
I  shall  answer  before  the  dreadful  XT\hiiu.\I, 
whereunto  your  just  anger  hath  before  ojiure 
doomed  me)  my  intents  were  fairer  than  my 
actions  :  But  God  knows,  the  over-greavue»s  aC 
my  spirits  severity,  my  government,  the  witch- 
craft of  authority,  and  lattery  of  multitudes  t ) 
sharpen  it,  are  but  ill  interpreters  of  my  iiiteii- 
tions;  which  that  you  ma^  believe,  I  have  no 
argument,  but  improtestation,  which  hath  h^% 
this  circuiAstance  to  confirm  it.  That  it  proceeds 
from  a  dyii^  man. 

**  If  I  should  ti«ke  upon  me  to  mak,e  a  rcln^ 
tion  of  all  the  particulars  of  my  armignmeDt  axJ 
attaindv^  it  »ouhi  hut tQO  much  prorogue  >quj 
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kriotvn,  written  with  great  temper,  good  sense, 
and  spirit,  has  the  qualities  of  a  regular  coni'- 

{>ositiun,  \%hich  neither  Ludlow  nor  Whitlock 
luve:  It  is  v^riueii  with  much  jodgmeni,  p«- 
neiration,  roanliuess,  and  spirit,  and  with  a 
candour  that  will  greatly  increuse  j>»ur  e>tei-in, 
when  you  know  he  «vroie  by  ordf*r  «>('  his  mas- 
ters the  Parliament ."  Letters,  June  30,  1753, 
Au^U!»t  36th,  1763:)  of  the  Proceedings  a^iamst 
Lord  Straiford,  and  of  some  circunistauce»  con- 
nected «%ith  those  Proceedio^s,  are  highly  in- 
teresting. See  iMay's**  History  of  the  Parlia- 
liamint^"  b.  1,  p.  8T  to  09.— For  the  Pro- 
ceedings on  the  aliened  Plot,  tor  the  Escape  of 
the  £atl  of  S  latl'ordj  the  Siduction  of  the 
Army,  and  bringing  in  the  Fre.ich,  see  the 
lli««torians,  and  6  Hnshw.  also  2  Cohb.  Pari. 
Hint.  The  fottorting  Eiidence  is  the  chief  of 
what  relates  to  8traHbrd*s  Escape : 

'1  he  House  of  Commons  having  been  alarmed 
wit!)  the  apprehensions  of  some  Piwts  or  De- 
signs on  foot,  r.nd  having  appointed  a  Com- 
mittee to  inquire  into  the  same,  thev  on  the 
5th  of  May  made  iht- ir  Report  to  the  house, 
That  this  Plot  con^isietli  ol  three  Hi  ads  :  the 
fiist  wa^  the  Desit»n  upon  the  Tower.  The 
second,  To  engage  the  Army.  The  third,  To 
bring  in  foreign  toices«  For  the  Tower,  it  ap- 
peared to  be  thus :  captain  Biliiiigsly  being  ex- 
amined upon  oath,  confessed,  That  he  was  ac- 
quainted with  sir  John  Suckling:  That  the  said 
sir  John  lately  offered  him  emplovment  in  one 
of  the  king's  ships  then  at  Portsmouth  ;  after- 
wards, entploymcnt  for  Portugal :  that  this  De- 
ponent having  notice  to  meet  at  tlie  privy  lodg- 
ings at  White- hall,  did  there  receive  orders  to 
get  100  men  to  serve  in  the  Tower  under  him  ; 
and  if  he  did  fail,  he  should  answer  it  wiih  his 
life.  And  afterwards  meeting  mith  sir  John 
Sucklinsr,  and  acquainting  fiim  iheiewith,  he 
told  him  he  would  furnish  him  wiih  the  said 
number.  Sir  William  Bel  foe,  Licutt  nunt  of 
the  Tower,  being  examined,  said.  That  he  had 
command  to  receive  capt.  Hillint^sly,  with  100 
men,  into  the  Tower,  who  should  be  under  his 
command  :  That  the  Earl  of  StraflTord  at  that 
time,  expostulating  with  him  about  his  Escape, 
told  him,  He  would  attempt  nothing  in  that 
kind  wiihout  his  privity ;  and  that  he  should 
have  the  king*s  Wainrnt  for  his  indemnity; 
and  that  the  Warrant  tshould  be  to  command 
him  to  remove  the  Earl  of  Strafford,  from  the 
because  1  know  there  is  not  any  one  of  you,  at  Tower  to  some  other  Casile  ;  and  he  would 
odds  with  my  soul  or  person  (though  with  my    then  take  his  opportunity  to  escape  :  That  the 

Lieutenant  of  the  Tower  not  giving  any  com- 
plying Answer  thereunto,  tlie  said  Earl  sent 
again  to  intreat  him  to  come  to  him,  and  woidd 
have  persuadt-d  him  to  let  him  make  an  escape; 
saying,  '  Without  your  concurrence  it  cannot 
'  be  done ;  and  if  you  will  cons*  nt  thereunto,  I 
'  will  make  you  present  payment  of  S2  000/. ; 
'  besides,  you  shall  have  a  good  marriage  for 
'your  son.*  To  which  the  Lieuiennnt  of  the 
Towsr  replied,  *  He  was  so  far  from  concurring 
'  therein,  that  he  was  not  to  be  fartlter  movtd  iu 
*  such  a  thing.'  Thus  muc  h  the  Lieutenant  ef 
thb  Tofftr  tnirv^rea  6pofi  iih  9&l|^ 


iongirt|  expectation  of  my  shameful  death : ; 
Besiiles,  it  would  be  needless,  in  respect  I  should 
but  say  over  again  what  i  said  before  the  par- 
liament, (and  perhaps  be  as  htlle  believed) 
th-)Ugh  the  terms  on  *%hich  I  then  answered,  be 
far  ditVertiu  fnim  my  attestation  now,  (that 
being  before  my  condemnation,  and  this  after 
it.)  Besides  there  were  multitudes  to  catch  it, 
as  fast  as  I  uttered  it,  (and  doubtless  you  shall 
have  it  upon  every  stall- book  post)  for  I  havtL 
bten,  and  whilst  1  breathe  am,  the  pestilence 
vhich  raiies  thr«»ugh  your  mind",  your  estates, 
and  trades :  and  you  will  be  ready  to  read  the 
bills  ot  )our  own  losses,  though  the  disease  that 
brought  the  de^t^l^ction  be  removed. 

**  Having  nothing  in  this  world  but  a  little 
breath,  which  withm  a  few  minutes  is  to  be  ex- 
•pired,  I  should  not  use  it  to  this  purpose,  but 
that  custom  upon  these  directions  prescTibes 
my  warrant  for  it :  And  further,  that  I  might 
be  an  example  to  great  pers^ms,  that  they  may 
know,  ihe  favour  of  a  great  king  is  not  equiva- 
lent to  the  breach  of  nations  ;  and  that  it  is  a 
thousand  times  better  and  more  noble  for  a 
lion  to  play  with  a  glove,  than  tear  it :  nor  is 
it  proper  for  a  dove  to  soar  with  eagle*s  wings; 
and  the  rather,  because  the  necessiity  of  the 
times  requires  that  I  should  die,  only  for  ex- 
ample. 

'•  He  that  gave  conscience  to  you  all,  (that  are 
willing  to  bCc(  pt  it)  my  royal  master,  did  in  his 
ovvn  conscience  once  declare  me  guiltless  of 
these  facts,  for  which  this  death  is  come  upon 
But  Heaven  that  hath  made  your  general 


me 


clamours  the  organ  of  my  destiny,  thought  me 
not  wo.  tliy  to  enjoy  this  life  I  have  abused ; 
and  from  your  voices,  as  from  the  lips  of  ora- 
cles, I  have  received  my  woful  doom,  wherein 
my  charity  ^at  this  hour)  cannot,  nor  will  ac- 
cuse you  of  the  least  injustice :  but  still  I  treuch 
upon  your  patience,  and  linger  in  the  thing  you 
c;une  to  look  for,  my  death. 

•*  A  little,  Ijttle^more,  and  I  have  done.  For 
testimony  of  my  faith  and  religion,  be  pleased 
to  understand,  that  I  have  professed  and  do 
(now)  die  in  the  true  Protestant  religion,  not  in 
nny  points  devititing  in  my  belief  from  the 
fundamental  grounds  of  the  true  Protestant  reli- 
cion,  professed,  practised,  maintained,  and  au- 
thorized  by  the  church  of  England.  I  would 
say  more  of  this,  but  that  I  desire  my  private 
ejaculations  may  be  my  last  meditations,  only, 


factsand  vices)!  cannot  doubt,  but  your  humani- 
ty and  charitable  inclinations  will  afford  me  your 
devout  prayers,  for  my  Saviour's  sweet  mercy. 
Good  people  pray  for  me,  pray  for  me,  even 
fur  my  eternal  Saviour's  sake,  into  who^e  bosom 
I  render  my  woful  and  afflicted  soul:  Sweet 
Jesus,  my  Redeemer,  (the  Redeemer  even  of 
ine,  a  woful  and  dejected  sinner)  receive  into 


thy  arms  my  spirit." 


The  Account  given  by  May,  (of  whose  work 
"Warburton  very  justly  thus  writes  to  Hurd ; 
*'  It  it  an  b^tfflSrdlttltYy  p^fbrmlmd^,  tittle 
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As  for  the  Designs  from  beyond  tbe  SeA8>  the 
Committee  did  make  Report  to  the  house^ 
That  it  was  cleared  unto  them,  That  tbe  go> 
Ternor  of  Calais  had  examined  some  English- 
men,  whether  tlie  earl  of  ScrafFord*s  head  was 
£ut  off;  and  this  was  in  point  of  time,  the  Ist 
of  May,  accordinii;  to  the  £ngH.sh  stile;  and 
•ir  Philip  Cart«vright,  governor  of  Guernsey, 
wrote  Letters  also,  which  came  in  great  haste, 
That  he  understood  the  French  had  a  design 
upon  that  island,  or  some  part  of  England.  It 
also  appeared  to  the  Committee,  by  divers  of 
the  Letters,  which  were  opened  coming  from 
beyond  sen,  chat  they  expected  the  earl  of 
Strafiord  there.    It  also  appeared  by  the  exa- 

•  **  Mr.  Taylor,  burgess  for  Windsor,  was 
brought  upon  his  knees  in  the  House  of  Com- 
iDonSy  for  bpt^aking  the  following  WordS)  in  dis- 


mination  of  Mrs.  Nutt,  That  the  Earl  oT 
ford's  escape  was  jirojected.* 

paragement  of  the  whole  house,  about;  t  Ikc 
of  Strafford's  death,  viz.  *  They  bad  comi^ 

*  murder  with  the  sword  of  justice;    si.xicl 
'  he  would  not  for  a  world  have  so  xnudi   I 
'  lie  on  his  conscience,  as  did  on  theirs    €i^i 

*  sentence  :*  which  Words  being  provocJ  a<; 
him  by  the  mayor  of  Windsor  (lo  whom  lie  a» 
it)  and  some  others,  be  was  expelled  tli€;  /»< 
and  voted  incapable  of  ever  being  a  Parliuir 
man;  committed  to  tlie  Tower  durint^  \ 
sure;  to  be  carried  down  to  Windsor,  tlicr 
make  recantation  for  those  Words,  and  to 
turn  back  to  do  tlie  same  at  the  bar  ;  an 
was  ordered  that  a  writ  should  presently  i* 
out  for  a  new  election  in  his  room."  3  "Cc 
PttrLIli8t.31i^. 
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